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II. Gifts to Children ConUngent on Sw- 
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1. In General, 7406. 
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VII. In Copyholds. See Copyhold, VIII, 
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See also Will LI., iv. 

I. General PHnmpleSt 7367. 
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JnSefimie Time, 7368- 

lai, mith Mrmtwn to Pm at a Plmd 
Tim, 7869. 


VESTED INTEEESTS— VisTiNG of Legacies, Etc. 


V. 6f{ft Over of an Estate pnr antre 
me, 7-172t 

• VI. Oift Over of Persomls* See XIII. 
ante, 

VII. Estates in Fee Simple Ctd Pawn to 
Estates Tail, See Will, LVL iil 
2 and 8. 

VIII. Absolute Interents in Pemml Estate, 
With Qmhfyintj Trusts, See Will, 
XLY. VIX. 

IX# Clear Gifts not Cut Town hj Boultful 
Expremons, See Will, XLY. vl 
X. Cimsfruetion of Gifts Over m Partu 
• cular Events, See Will. 

XL Pevues on Condition, See Coxdxtiok. 
XT. JlSSiaXMBNT OF, 

— ^ When PevisaUe, See Will, XXXIY, 

— Assignments of Contracts to Purchase, See 

Yehloe and Pubgha&ee, IL 

— Bale oji Reversions. See Yendob axd Pee- 

CHASEB, XXXIX. IV. 

^^Meversiom Passing by Will, See Will 
ZLI III. 

See also Equitable Assignment-— Heibs 
Expectants and Beveesionees. 

XYI. Intebmediate Rents and Pboitts. 

— Under Shijting Clauses, See XII. ii. ante, 

— EEect of Gijtt of 091 Vesting, See I. xi. — 

III. III. ante. 

— Aeeeleration of Eemainders, See Will, 

XLII. IL 

— Where Interests vested Subject to a Gift 

Over, See Will, Lll. i, 

— Gifts to a Class, Rights of Members mho 

aUain Vested Interests, See Will, LII. iii. 
— « Between Peath of Testator and Birth of 
Issm/.t, See Will, LII. ii. 

— In Other Cases. See Rents and Pbofits, 

md Cross References iAere— Will, LIL 


I. Vesting of Legacies Payable out 
of Personal Estate. 


aitacRes as a de’bt upon Hs real or personal 
estate, whereas a contingent legacy does not 
attach upon either till the contingency happens. 
In the first case, the legacy is debitum mprm^ 
senfi solvendmi in future, but where the legacy 
is merely contingent, non constat whether 
under the will the fund will ever be charged 
with it, Eezly v. Monch, 3 Ridgw. P. 0. 255. 

2. The lule, taken from the Ecclesiastical 
Court, that a direction postponing the pay- 
ment of a legacy does not prevent the vesting, 
prevails in courts of equity as to personal 
legacies; unless a contrary intention can be 
inferred, as where the time of payment forms 
part of the description of the person to take. 
The vesting of a residuary bequest is especially 
favoured to prevent an intestacy ; and a direc- 

: tion, that the interest should accumulate and 
be paid with the capital, after a deduction for 
maintenance and prefeiment, is not sufficient 
to prevent it. As to real estate, the contrary 
rule prevails, but subj ect to exceptions. jBolg&> 
V. Maekell, 5 Yes. 509. 

3. Legacy to A., if he be living, and in case 
of his death before tbe decease of B. to 0., is 
contingent, viz., if A. survives B. Hodges v 
Peaeoeh, 3 Yes, 735. 

4. The vesting of a legacy is not prevented by 
a provision for survivorship among the legatees 
in case of the death of any under the age of 
twenty-one. Peavie v. Test, 9 Yes. 446; 1 
Smith 112. 

5. A legacy payable as soon as legal pro^ 
ceedings connected with the fund out of which 
it is to be paid should be terminated, is neither 
a reversionary interest nor a contingent legacy, 
Zufy. lord, 34 Beav. 220. 

6. A legacy, not as an independent bequest, 
with a time for payment or distribution, ap- 
pointed afterwards, but the time anne:?:ed to 
the substance of the bequest : the ihtOrests 
do not vest before that period, Sonsbwy v. 

12Yes.76. 

7. The intention of a testator that his gift 
should not vest in the legatee until it should 
be actually remitted to him, will prevail when 
clearly expressed, provided the remittance be 
not delayed by negligence or inevitable accident. 
Zim V. Thompson, 4 Euss. 92 ; 6 L. J., Oh, 5^* 

8. Where a vested legacy is directed to 
accumulate for a certain period, or the pay- 
ment is postponed for the benefit <rf the 
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were contingent, and tnat the rcpfesej 
of H. was entitled to the income of A/h 
till the death of H., but that the capit 
subsequent accumulations fell into then 
Morgans. Morgmi^ 4 De G. & Sm. 164 ; 
319; 20 L. J., Ch., 109, ML 
12. A mother bequeathed to each of h 
daughters 500Z., to be paid by her son t 
of them upon the day of her marriage 
the day of her taking the veil as a par* 
nun ; and directed that her daughters 
reside with her son so long as they 
agree to do so, and that, during such 


iTAIir EYEFT, 
IE TIME. 


death of the first tenant for life under twenty- 
five, the accumulation belonged to his personal 
representative. Mmtgomene v. Woodley^ o 

Ves. 522. ^ , 

1. A bequest of 1002. to the testators 
daughter, and in case she should die under 
tweW-one, to her mother. The mother mar- 
ried and died, and afterwaids the daughter 
died under twenty-one ; — ^Held, that the 1002. 
should go to the personal representative of 
the mother. Jones v. AiTten^ Wall, Lyn. 32S.^ 

2. The year allowed for executors, etc., is 
only for convenience, and does not prevent 
the vesting. Gafthhore v, CMie, 10 Ves. 13, 

3. The Courts lean towards vesting,and seek to 
findthe earliest date at which persons interested 
take a vested interest. Where property is once 
vested under a will, it must not be divested 
except upon strong grounds. Be Wood^ Moore 

V. Bailey, 43 L. T. 730; 29 W. B. 171. 

4. Where there is a doubt the Court inclines 
to the construction that a gift by will vests 
on the testator’s death. King v. Isaacson, 17 
Jur. 434 ; 22 L. J., Oh., 455 ; 2 Sm. & G. 371 ; 1 

W. B. 209. 

5. Unless there is in a will, or pme codicil 
thereto, a clear indication of an intention on 
the part of the testator, not only that his 
devisees are not to have the enioyment of the 
property he has devised until they attain 
twenty-five, hut that some other person is to 
have that enjoyment ; or unless the property 
is so clearly taken away from the devisees up 
to the time of their attaining twenty-five, as 
to mdiice the Court to hold that, as to the 
previous rents and profits, there has been an 

^ intestacy ; the Court does not hesitate to strike 
out of the will any direction that the devisees 
shall not enjoy it in full until they attain 
the age of twenty-five. Gosling v. Gosling, 
3o)ms. 265 ; 6 Jur., N. S., 910. 

Expressions in a codicil of a testator’s 
devise that real and personal property given 
^ hl» will should not he enjoyed by any of 

tfe^ sufeoessivb devisees till twenty-five, and 
ditection to acctimulate in the meantime : — 
Held, inoperative, thereheing no gift over, 

6i A testator gave the interest arising from 
a sum of stock to V. E., which interest he 
was to enjoy along with his wife M. E., 
during their respective lives, but in the event 
6f either dying and the survivor marrying 
I again, then the capital to be divided, share 
* and share alike, between their children ; an 
I |iu|^to^enient ultimately to take place at the 
I } j I '|4^|x;pf their parents, should neither marry 
j 1 1 jjChe testator then directed that the 

Ai|| not be removed from the 

i ” English funds during the lifetime of Y. E. 
. and M. E., nor. until the period arrived for 
' its . distribution (after their death) among 
' ^ their children sur\*iving, share and share 
. ‘ " alike ” : — Held, that the interests of the chil- 
' ■ dren were not contingent on their surviving 
their parents, the concluding words not being 
sufficient to render the previously vested gift 


testator unless an intention is manifest to 
the contrary upon the face of the tnstriinient. 
Stapleton v. Palmer, 4 Bro. C. C. 490 *' 

8. E., being on bad terms with Ills eMc%l 
son,' bequeaths Mm a trifiing aniiiiity, anri 
bequeaths to M., the daughter of his ^aid mt, 
^‘if unmarried, and if she does not marn 
without the consent of the trustees, the sum 
of 4002., one moiety to be paid her h t 
mariiage, with such consent, t!ie other moiet} 
in onQjeBx after; but if said IL wa^ then 
married, or should marry Witlmal eons< nh 
said sum to sink into his per-=^onal iorliiie;’ 
M , being unmaiiied, is not entitled iiiiine- 
diately either to pi iut ipal or ii it u est . M 1 1 
V. MUs, 1 Sob. & Lef. L 

9. Legacy to A., if he be thing, and in cumi 

of his death before the decease ol fi, ti> C„ h 
contingent, viz., if A. sni%ives B. /frfye# r. 
Peaeoeli, 3 Ves. 735. « 

10. Legacy in trust, topiy out of the Intcrc^^t 
602. a year to the testator's wife fm 1I&, and 
remaining interest during hei life to ll , Enke 
of M., and in case of hh death to his eldest 
or only son, and for want of Issue male to hh 
eldest or only daughter, for want of such issue 
female to sink into the residue ; and after the 
death of his wife, the testator gave the prin- 
cipal to the said duke, if then liiiag, but If 
then dead to his eldest or only Issue male 
then living, and for want of such issue male 
to his eldest or only daughter, for want of 
such issue female to sink into the residue. 
E., duke of M., died, leaving two mm and 
a daughter; both the sons died; the eldest 
left a son, Euke of M., who filed the Mil; 
the plaintiff is entitled to the surplus interest, 
but the principal is contingent till the death 
of the testator’s widow, Mmekester (Buh) 

\ V. Bonham, 3 Ves. 61. 

; 11. A testatrix gave specific legacies abso* 

I lately to her sister, and directed her executors 
to pay out of her general estate to her said 
sister’s two daughters, A. and B., 5,0001, each 
upon their marriage, with all the accumula- 
tions of interest thereon from the time of her 
death. She gave the Income ol the xesidie 
to H., at whose death the whole was to be 
equally divided betweeit. |he grandOhlldien 
of the father of the teet«fcc. The teslatiix 
died in 1825. Twenty-one jmtn from the 
decease of the testatrfx in 1846. la 

1849 A. died. The ti'iwt for If© of the 
residue died in 1888. On a Mil by llA panfi- 
children against the mmentors Ait the »f 
sentatives of A* and BL, ah# l«r a 

deolatationby the Oo«'l of th# hocte 
the will ;~Hel4 that w iL % 
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Ms sisters, eaclx sucli sister so disagreeing 
shguld be paid by him 251 a-year antil she 
became entitled to be paid the principal sum 
of 5001 , to be paid quarterly and in advance : 
— Held, that the legacies did not vest until 
marriage or taking the veil. (7{?rr v, €orr, 7 
Ir. B., Eq., 397. 

1. W. bequeathed one-third of his real and 
personal estate in trust for his son and daugh- 
ter, to be divided between them in equal 
proportions as tenants in common, and not as 
joint tenants ; the ^hare of the son to be vested 
in him a^ twenty-four, and the share of the 
dauglitei io be vested in her on her marriage, 
with the consent of her guardians. But in 
case Ms son should die under twenty-four, and 
without leaving issue, or his daughter should 
die without having been married with such 
consent, he.declared that the share of him or 
her so dytn^ should go to the survivor, and be 
vested in him or her at the same age as his or 
her oiiginal share, Xhe son attained twenty- 
four, and the daughter twenty-one, and was 
unmarried: — Held, that the daughter took a 
vested interest on her attaining twenty-one. 
Wfit V. West, 9 Jur., N. S., 400 ; 32 L. J., Ch., 
240 ; 7 L. T,, K S„ 779 ; 1 H. B. 258 ; 4 Giff. 198. 

2. Testator bequeathed to E. 200A, to be 
paid her at the time of her marriage, or within 
three months after, provided she many with 
the approbation of his two sons ; E. died, after 
twenty-one, but unmarried: — Held, that her 
repiesentative was not entitled to the legacy, 
AtMm V. Mweoelis, I Atk. 500. 

In all cases where the condition of marry- 
ing is annexed, marriage is necessary to vest 
the legacy. Ik 

3. Legacy to be paid on marriage with con- 
sent, and given over in case of death before 
twenty-five or such marriage with consent : — 
Held, that the legacy was only intended to go 
over, in the event of death before twenty -five 
and such marriage with consent, Malcolm v. 
O' CailaffMn, Coop. toi;. Biough, 73 : 2Madd. 
349, 

4. By a voluntary settlement personal pro- 
perty was assigned to trustees upon trust to 
pay the interest to T. during his hte, and on 


his decease to pay the piindpal to his lawful 


issite, if then of age or married, share and 
share alike, if more than one, and if only one 
tub to be paid to such only child, or in 
btei ^nch child ot children should be an infant 
On the death of the said T., then the 
prih 0 l|M to be p4id to him, her, or them 
on their attaining twenty-one if 
sonl^ Ot^ix daughters on their mai:tiage, re** 
SpOOif his mi tire settlor bequeathed 
certain other funds to the same trustees upon 
similar trusts.'^ T. died, leaving an infant 
daughter his sole surviving child -Held, that 
the daughter \yould become absolutely entitled 
to the bonds in qnekibn, eit 


testator for life, remainder to Ms issue in tail 
male. The eldest son died before F,, and 
without coming into possession of the M, 
estate : — Held, that the legacies to younger 
sons were wholly contingent upon the eldest 
son becoming owner of the M. estate; and 
that as that event had not happened they 
failed and sank into the residue. Tailor v. 
Lamhert, 2 L. B, CM, D., 177; 45 L. J.,CM, 
418; 24 W. B. 691 ; 34 L. T , S., 567. 

6. Testator gave legacies to his daughters, 
to be paid on marriage, with interest from his 
death, until same should be paid ; he directed 
that if any of the daughters married a man 
who did not settle on her a jointure of a 
cextain amount, the interest only of the legacy 
should be paid to the husband during his life ; 
and at his death, if the wife survived him, he 
directed the principal to be paid to her, and 
if she died in his lifetime, leaving children, 
the principal to be paid to them ; but if she 
left no childien, the principal to be paid to 
his son and to his surviving daughters equally ; 
the shares of the latter to he paid at the same 
time, and^ subject to the same restrictions, as 
their original shares The residue of his estate, 
** after payment of his legacies,” he gave to 
his said son. Two of the daughters died 
unmarried: — Held, that the legacies to the 
daughters were vested and transmissible to 
their peisonal repiesentatives. Vize v Stcmy. 

1 Dr. & War. 337 ; 4 Ir. Eq. B. 64. Affirming 

2 Dr. & Wal. 659. 

7. Besiduary bequest to trustees upon trust 
to pay the dividends, etc., equally between 
the testator’s two great-nieces, until their 
respective marriages, and from and imme- 
diately after their respective marriages, to 
assign and transfer their respective moieties 
or shares thereof unto them respectively: — 
Held, a vested interest before marriage, being 
taken out of the general rule from the civil 
law, that dies wcerius m testamewto conM- 
tiomm facit. One of the legatees being dead, 
without having been married, the Court directed 
one moiety to be paid to her executors, but 


would not permit the other moiety to be paid, 


but directed the interest and dividends of 
that moiety to he paid to the other legato, 
with liberty to apply in case of her mandat" 
or her death before marriage. JSeoth v. Mm 
4 Ves, 399. | ^ 

Where the whole property is devtod with a 
particular interest given out qf iL it pp 
by way of exception out bf the above absolute 
property* Jd 408. t j ' 

8. B. devises to 1^02., provided she 
marries with the con^^nt of her father and 
mother, or the survivor of them. J., before 
marri^e, and during the lives of her father 
and mother, brings her bill against the execu- 
tor to have this legacy paid, the father and 
ndother, by tbmr answers, consenting. ” 
riageis here a condition 
therefom too^ 

M I Atk. 381 3 
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inteiest, thoii£?li he dies before tbcit time* 
SMdon V. 81iem% 9 Mod. 211 . ^ 

12. A legacy given” to clangliteis equally 

to be divided between them, wltli a devise 
also tbns • “And all my estate at Hi C. to be 
equally divided between tlientj” wlien they 
arrive at twenty-four of nge ; tlu* leearj 
held to be vested inimcdiatelv, and fuilv iliy 
time of payment pobtponed. v. 3 

Bio. 0. C. 471. 

13. Legaev in trust foi tesl.itoiV iiirilln r and 
sister lor life, and afkn the di uh of tin* 
suivivor, for all and eveiy the clultl^uud fbib 
dien of his sistci li\uig at her dcatli^ sliaie 
and shaie alike, eath lecihiiig or her 
fehaie of the piincipal at tuentvone, anti il 
but one child should bo so siiivning, In Irusl 
to pay the whole to such sunhmci tin Id at 
twenty-one: the p*i}inent cmh po'^^tlMUied, 
not the \estin£‘. Wadieg v iVer///, s. 3tib 

14. Testatiix gave the mleicst td to lit r 
sistei, and at her death the SiUtl olid/, to be 
divided between her cMldien, shaie and share 
alike. The sister had three ehiltlien at the 
death of the testatiix, but only one siiivhifl 
her:— Held, that the three child! en took 
vested inteiests. Cli&Jfen v. AMi, 3 Jnr. 57t^. 

A testator bequeathed certain biimn oi stock 
to trustees to pay 401 per annum to liib 
daughter for life, and alter her decease, ** lo 
pay, assign, and tmnsfer the bum of 
stock equally amongst all and eveiy the child 
and children of his dauglitei, shaie and share 
alike, to be paid and transfcired vvlien and as 
soon as tho youngest should attain his or her 
age of twenty-one years.” A1 the ilcath of 
the testator, the daughter had hint thildien, 
one of whom died befoie thejoungest att am d 
twenty-one; the youngest only survived liiu' 
daughtei : — ^Ileld, that the four children took 
vested interestfc., Jeh 577. 

15 Where theie is a gill to trustees wdtlnn 
three months after the test at oi**? dectase, in 
case any child or chiklicn of his son should bo 
then living, to invest a sum of mom y in trust 
for such children, equally, who should attain 
twenty-one, the dividends' to be payable to and 
become vested in the meantime, with absolute 
discretion in the trustees as to mamtenance, It 
is not a condition precedent but merely pointed 
at tho time of investment; the limitation !g 
not too remote, and that though tho son hail 
no children there must be an Investment imcl 
accumulation for the benefit of the oliildren 
of the son, the dividends going yrlth tlie 
capital. Mimunis % Wm§k^ I w. B. S8S| 4 
Brew. 275, ^ 

16. A legacy to be paid to the legatee ** when 
or if” he attained twenty-one:— Held, to }m 
vested at the death of the testator, and ant 
contingent upon the levies attaining 

one. iMtsr v* 1 Hare 10; 

H, S., Oh., m I 5 te, 1034 _ a; 1 1 0 

17. Under a pecuniary bequesl M 

piece for life, with remaihde^ Ih’ trotilWriW 
her children, equally, the 
lie taid at twen^-bhe, 
tWi^y-ohe hr 


Legacy payable at twenty-one, before which 
time the legatee dies, a person claiming by 
limitation over takes immediately,^ but the 
administrator of the infant must wait till the 
time at which the legacy is payable, unless 
the whole interest is given. Id. 16. 

1. Legacy to be paid at a future day is 
vested, but not where the sum not ccitain. 
Maddtsm v. Andrew, 1 Yes. 59 

2. Bistinction between a legacy given at a 
futuie time, and a legacy given to be paid at 
a future time ; the latter vested, and payment 
only postponed, the time being annexed, not 
to the legacy, but to the paj ment only. Eissm 
v. Oliier, 13 Yes. 113. 

3. Legacy of 1,000k which devisor had on 
mortgage on college ’‘lease to be paid when 
devisee came of age Held, that it was vested, 
dlamhers v. Jeojfery, 2 Eq. Abr. 541. 

4. Bequest of 400k to B., to be paid in a year, 
and of a further sum of 100? at the death ot 
his mother; the latter held also a vested 
legacy. JmMon v. Jaekson^ 1 Yes, 217. 

5. Legacy when apprenticeship is served - 
Held, on construction of will to be only 
directory as to time of taking, and not a 
condition. Sidney v. Vmylwii, 2 Bro, P. 0. 
254 

6. E. by will gave to E. legacy of 1,000k to 
be put out at interest till twenty-one, and m 
case of death before, then to go to M., his 
daughter ; but if B. lived to attain twenty-one 
then 500?., part of 1,000?., to go to M., and be 
paid her when B. should arrive at that age 
M. died before that time:— Held, that M. 
took a vested interest. Winyjieldy. Newton, 

9 Mod. 428. 

7. Legacy given to a child, payable when 

iwenty-one; the child dies before; his ad- | 
ministiator shall have the legacy, but shall : 
stay for it till such time as the child, if he 
had lived, would have come to twenty-one. 
Anm., 2 Yern. 199 ; 2 Yent. 344. i 

6. A portion given to one payable at a 
certain age, and if he dies, to another, without 
mentioning any age ; if the jSrst dies before 
the time of payment, it vests in the sc cond 
immediately. Boyeot v. Cotton, 1 Atk. 555. 

9. Where there was tot a distinct gift ot a 
legacy, and then a direction that it should be 
paid within six months, and a general de- 
claration that all legacies should be vested only 
when payable, and the legatee died within six 
months —Held, that the legacy had vested. 
Lncae v. Carlim, 2 Bear. 367. 

10. P. gives by will “to his three daughters 
5Q0k eaoS, to be paid them severally within 

i^baft after his decease, if then alive, or 
islisw several bodies, to be paid 
by son,; the residuary devisee, the interest 
4 per cent, for so manv of 
the five years as' the son should keep it in* his 
hands I but |i| , there should be no issue living 

^ol aw of |>tenghtl 2 rs end of ^ve 

years, then Wintdty>f6r" life of 20k each, and 
, the several sums-Q^SOOk^to ^ paid to them 
.dying without issue, should be equally 
r divided between the survives .thd their issue.” 

4 One^of -|4ie , daughter^ dies within five years, 
tophg : f h|yi|5g previoposl# a^s^gn^ Im. 

.interest, the assighebdield euM-tled to the 5Q0k t 
OseSand r. ^ 'Anstx. i ; . ’ . 

, ;1X If legacy he given to B* payable" at tW 
years after d^thJ of testator, .B. takes^a^ vested 


cMldrpn were 
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1* A testator devised Bis real and personal 
estate to trustees to con\ert and invest, and 
pa^ tlie income to his daughter lor Me ; and 
after her decease, to divide the fund among 
*‘all her children then living,” provided all such 
cliildien may then have attained twenty-one ; 
if not, he directed the fund to be placed out at 
interest, and the inteiest to be applied for the 
maintenance and bringing up of all such 
childien until the youngest should attain 
twenty-one, when the fund was to bo divided 
amongst sucli childien as should be then 
living and the issue of such of them as should 
be dead, the issue to take the parent’s share : 
—Held, that a child who survived the mother 
and attained tvventy-one, but died before the 
youngest attained twenty-one, took an absolute 
vested interest. JBroeltlebanh v. JohisoTi^ 20 
Beav. 20G j B W. R. Sil ; i Jun, H. S., 318; 24 
Ch.,503. 

2. A testator appoints a fund, after the 

death of his wife, to his son, to be paid to him 
at her decease, if he shall then have attained 
twenty-one; and in case his son dies under 
twenty-one, and after the wife, he gives the 
fund to Ms brother; and in case the wife should 
outlive both the son and the brother, he giv’es 
it to the brother’s chiughters then living. The 
son attained twenty-one, and died in the life- 
time of the wife, who survived both the son 
and the brother ; there wcie daughters of the 
brother then living that the represen- 

tatives of the son, and not the daughters of 
the brother, aie entitled to the fund. Clutter-- 

V, 2 Russ. & M. 577. 

3. Upon a special case as to the construction 
of a will, legacies thereby bequeathed were 
held to be vested in the legatees, as the words 
of the bequest, importing a contingency, 
referred only to the time of payment of the 
legacies ; and as the legatees weie entitled to 
maintenance out of the legacies, they were 
directed to bo invested, and the interest applied 
accordingly* Mmre v, Moore, 9 W, R, 916 ; 5 
L. T., H. S., 198. 

4. A testator bequeathed a legacy of 300L 
to A. to be paid to him, his exeoutois, eta, 
within twelve months after the death of R,, 
4 ^ mm JS. 0 MU Imppen to mirimi my wife. 
Held, that the latter words were to be con- 
strued with reference only to the time of 
payment, and that they did not make void 
the legacy, B. having died in the lifetime of 
tha testetoris wife, Mmfiey v. Bkimn, 2 
Herliri i30» 

5. A titMor gave all his property to tras- 

ieea ih, ttnst to sell, and out of the proceeds 
to piy l^aolhiS, and ns to the residue, directs 
that thfy , ah# divide the income equally 
betw^^hi hte tv# daughters, until one should 
marry ; aid trust to pay the interest 

of 3,000^. to such as ahould first marty for her 
separate use, without power of anticipation, 
with a gift over to the husband and children, 
and a like gift to the Other daughter’s husband 
Md ^Idien. !Ehlr^ If JujoylsO that if 
either, daughter should die im the lifetime of 

nihdr umnarried aid wmlmht Stestl* the 
interest of an additional sum of 2,0001. should 
be paid to the survivor for life, and, subject 
to Me sums aforesaid, in trust to pay 500^, to 
X, and ^00?.. to E.. J, and B. both dle^ in the 
the two daughters, Onedp^ TOohli 
^So ' died unmarried, leaving all h0| 

f;|lr . 


property to her sister, who was still unmarried 
also. On the question what interest the 
surviving daughter took, and whether the 
legacies of 500^. and 5001 to J, and B. were 
vested or contingent : — Held, that the surviv- 
ing daughter took one moiety of the residue 
only, and that the legacies were vested 
Mm V. Mm, 8 W. R. 536. 

6. A testator having grandohildien, pro- 
cured their father to give up his profession 
and reside near him, and supported them. By 
will he left them 5,000/. each, to be invested 
and set apart, and payable as they attained 
twenty-five, with a proviso that if they inter- 
man iod with particular families their legacies 
should be void; and if they did not do so 
before actual pajment, they should covenant 
by deed to lefmid if thO^ did so. The estate 
was deficient, and the father was unable to 
maintain the legatees without borrowing money 
and selling Ms own pioperty. On a petition 
by one of the legatees for past maintenance 
Held, that the testator put himself in- loe& 
parentis ; that the legacies were vested subject 
to be divested (the conditionbeing subsequent), 

I and the father entitled to past maintenance 
i to the extent of money boixowed and due, and 
; property sold for the special purpose. Pm* 

I sons V, Peters, 13 W. R. 214. 
i 7. A testator devised his real and personal 
I estate in trust for his wife for life, and after her 
decease he devised a real estate to his brother 
for life, with lemamdor to his children. He 
proceeded thus “ And as the residue of my 
estate and effects not hereinbefore disposed of, 
or wMch may lemain after satisfying the trusts 
of this my will, I give the same to my brother 
(if then living), his heirs, eta But in case 
my brother shall then be dead, then in such 
case I give the residue of my estate and 
effects to his children.” The brother died in 
the lifetime of the widow Held, that the 
residue vested in him at the testator’s death. 
Birds V, Asley, 24 Beav. 616. 
i 8. Testator bequeathed his residuary estate 
I to trustees, in trust to pay the income of one- 
I third part to Ms daughter Sarah for life, and 
^ upon her death to stand possessed of that 
third in tiust for her child or children, and to 
be tiausf erred to them on their attaining 
twenty -five, but in case his daughter should 
have but one child her surviving, thin the 
whole of the one-third part to go to ^ch only 
child on h^ attaining twen1§'-fiv%i and be 
transmissible to his executors, end M case Ms 
daughter should leave ho chSt liftiVing, 
or in case she should not attaih twenty-five, 
then over Held, that the children were not 
intended to t|ke vestted ihtarlsts until they 
attained ty#n'ly-#ve,.an<l that, therefore, the 
bequest to thiia tvas void for remoteness. 

V. Judd, 3 Sim. 5^5. S. 0^ nom. Pudd v. 
MobU, 8 H d., Oh , 119. And see S. 0. rnmnb* 
Mhmter v. Judd, 4 Sim. 465, on a tirfher 
hearing and new bill filed, 

9. A testsator bequeathed his 
estate to trustees, upon trust to ah4ga^TO 

to ind amongst Ml ouch of |^- 

Aould be Rving at his deceit tO teei 
them, if tmiro 
lycttd attMh th| 4^ 
ii ho thhf wit $ 

tiat ih«' 
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unqualified, is condltionali but it maj bo c‘oii« 
trolled by expressions, etc. Mmmn v* 

6 Ves. 289. 

10. A testator ga¥e the dividends on stoc k U i 
H. for her life, and after her decease the 
principal to her children on their alhiinlitu 
twenty-one. H, had one child, who dud 
before attaining twenty-one IleM, that On 
child did not lake a vested iiiteiust In 
pilncipal. Me Wranqhmit I Dr. ^ Sin. 85’^ ; 7 
Jur., N. S., 15; 8 L. Ih, H. B., 722 ; 80 L. 8., 
Ch., 258 ; Q W. H 15G. 

11. Testator duet ted the lentsof his <slaiiK 
to be accumulatctl for five years ^ **at 0i« 
end of which time I leave as followh : to II , i h 
200/. ; and to W. B., W* C., 1, or as mail) 
as are living, lOD/. each ; and to Xf. K., H. II., 
S. S., or as many as are then lining, BU, e?w*li ; 
and the same sum to be given at the i xpiia- 
tion of ten years from the tune of in} t lea tin 
and ditto at the end of fifleen aitl twenly 
years from my death.** Two of the IvuUkh 
died between the end of the tenth ami llitct nth 
yeais after the testator’s death, having recti \4 d 
the payments which became due to tlein at 
the end of the fifth and tenth years: -Hold, 
that the rights of the legatees naiaetl in the 
will to receive the payments were contingent 
on their smuivlng the times of payment, and, 
consequently, that the executors of the then 
deceased legatees could not claim any payment 
at the end of the fifteenth year. Mm*e 
Ckarlm, 18 Sim. 65 ; 6 Jar. 58i A^rmcd 18 
L. J., K. S., Ch., 97. 

12. Eeal and peisonal estate given to trustees 
upon trusji to pay the income to the testator’s 
wife for her life, and, within or at the e.vpira- 
tion of ten }ears from the death of the survivor 
of himself and his wife, to sell and C(m\i*rt 
the same into money, and out of the income 
to pay annuities to several poisons and chisses 
of persons, for the said term of ten years, with 
pecuniary legacies to the same persons and 
classes, and also to othfT persons at the ex- 
piration of that time, and annuities to other 
pemons for the lives of the Annuitants, and 
specific legacies to others. The n^sulue •was 
then given to all and every the several legateea 
before named, with exceptions, ratably And 
in proportion to the amount of their rosiwct I ve 
legacies. The wife survived the testator:- 
Held, that the legatees before named should 
be construed to be the legatees taking l>euelit» 
out of the fund which fell in at fctie wife’s 
death, and the ^‘legacies” such legacies m 
remained to be satisfied at the expimiloa of 
the^ten years; that annuitants for life, not 
having other legacies, were legatees of shares 
in the residue; that the specifle legato«», 
including one taking a bequest of a watch* 
chain, and seals, were entitled to share in ‘tl» 
residue according to the value of 

specti ve legacies ; that annuitants wW 

the testator and died before th^ 

the ten years, when their peounfeniV. 

were, payable, took vested IKsA 

annuities and legacies ; th# d 


twenty-one was a condition precedent, and 
that no child who did not attain that age 
could take. Merry v. Merry, 17 W. B, 985. 

Words of Division preceding Words of Gift •I 

1. A testator, by his will, directed the in- 
vestment of 2,000/., and the payment of the 
interest to his daughter for life, and from and 
after her death declared that the trustees 
should hold the fund upon trust to pay the 
same, or assign the sureties whereon the same 
might be then placed or invested, unto, 
between, and amongst all and every the child 
and children of his said daughter as and when 
they should severally attain the respective age 
of twenty-one years, in equal shares and pro- 
portions, share and share alike, “ to whom I 
give and bequeath the same accordingly ” : — 
Held, that these words contained a direct gift 
independently of the direction to pay, the words 
“to whom” referring to aU and every the 
child and children of the testator’s daughter ; 
and consequently that a child of the testator’s 
daughter, dying under twenty-one, took a 
vested interest in the legacy. Be Bartholo- 
mero^s Trust, 1 Macn. & G. 354 ; 1 H. & Tw. 
565; 19 L. J., H. S., Ch., 237; 14 Jur. 181. 
Affirming 16 Sim. 585 ; 13 Jur, 380. 


IV. GIVT AT A BUTTOE TIME WITHOUT 

BIEECTIOH AS TO PAYMENT, 

2. Devise of 1,500/. to a granddaughter, to 
be at her own disposal if she married with 
consent of her father and mother or trustees, 
and not otherwise. She dies at thirteen in- 
testate and unmanned : it is not vested nor 
transmissible.. Blton v.Blton, 1 Ves. 4 ; 3 Atk. 
504. 

3. Distinction between a legacy given at a 
future time, and a legacy given to be paid at 
a future time, the latter vested, and payment 
only postponed ; the time being annexed, not 
to the legacy, but to ih^ payment only, Missmi 

V, OUper, 13 Yes. 118. 

4. Testing of a legacy postponed to the 
time of payment, and a limitation over in 
nature of a cross remainder, implied from the 
general intention, reversing a decree that it 
vested at twenty-one. MacMl v. Wmier, 3 
Ves. 536. 

The distinction between a legacy given at 
twenty-one and payable at twenty-one, is a 
positive rule of the Ecclesiastical Court, 
adopted as to personal legacies, but not as to 
real estate, and not approved or to be extended. 

j pi A legacy is given generally at 

twenty-one* or marriage, the vesting and time 
of, payment are, the same. Meoith v. Perry, 3 

A’ik»%02i i 'j 1^11 „ \ 

6, Devise hrequestuni^il a certain period, 

from nature of purpo^ei and circumstances 
Held, nof j transmissible to representative. 

% Where A timbis annexed, to legacy, and 

5 8. to A. at;k-en^.0Be,radi£;hedi^ 

brfore twen,ty-<jne,.to B; ,B. dies, fewi A. ^es 

. 9 ■)« ...‘ri . 1 / '"'i 
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share in the residue. Bromley v. Wrutht. 7 
llaie 334. 

1« A testatrix gave the rents of certain 
leaseholds to J. E. and C. B. Bhe then gave 
foT. J. E. ICtO^. bank stock when ho attained 
Uveiifc}-f>ne, hut in ease of his death to J, B, 
On the question what was the peiiodordni- 
«ioii :~”lf eld, that tiie c'ontingene) w as T. J. B ’s 
dving niider twenty-one. Mignell v. Bo^e. 3 
W. IL 77 ; 24 L. J.,'Ch., 27. 


V. m GIET BET m ms BIElCnON TO 
• BAT OB DIVIDE. 

1. J?? Ire7ieral, 7373. 

2, II //ere (I^ft gmci (led hj m Life Interest^ 

7374# 

i. la General, 

« 

2# Testator gare certain real and personal 
property upon trust to pay, a]»ply, and transfer 
the same unto and amongst airaiid every the 
brotbus and sisters of II, shaie and share 
alike, upon his, her, or their attaining tw^enty- 
live if a brother or brothers, and if a sister or 
sisteis, at such age or mairiage with consent ; 
and the trustees were authonsed to apply the 
rents, profits, and interest, or so much asThey 
should think fit, for their maintenance in the 
meantime:— Held, tliat the gift was only to 
attach to children that should atttiin twenty- 
five. Leake v. JRoUnBoih^ 2 Meiiv. 363. 

8, Testator bequeathed to his wife the use 
of his furniture, etc,, which he desired might 
be distributed amongst Ms children, when the 
youngest attained twenty-one, at her and his 
exeeutui’s discretion, such pait to be reserved 
fox her use as might be deemed reasonable, 
and at her death to he di>liibuted as above 
directed — Hekij that those childien who died 
before the youngest attained the age of 
twenty-one did not take vested interest. Ford 
V. limrlim, 1 Sim. & 328 ; 1 L. J., Ch., 170. 

4, There is no absolute rule that in a case 
where them Is no bequest distinct from the 
direction to pay, tlio vesting is postponed till 
the time of payment, but the construction will 
depend upon the nature of the event or con- 
tingency upon wliich the payment is to be 
made, as importing or not importing a condi- 
tion. Acoor<iingly, where a residue of real 
and personal estate was given to trustees to 
sqll, get in, and divide among the testator’s 
chiidiren, so soon as the youngest should 
attain twenty-one, and in case of the death of 
any Icavipg lawful issue, such issue to take 
the parbnt^s ^are : it was held that the share 
of one of the children who attained twenty- 
one, and then died without issue before the 
youngest had attained that age, was vested 
and pa«^sed to his x^esentatives. Lemiim v, 
Bkiwatf, 2 Hate 14 ; 11 L L, H. S., Oh., 428 : 
e Jut. 688. 

Bemhh^ no child who di^ not atinin twenty- 
one was intended to take any intetest In the 
xeMdue# Ih 

5, Testator devised Ins real estate to trus- 
tees, writh power to ** let,” until all his nephOWs 

nieces should attain twenty-one; and 
oungest nephew or niece Should be 
a:he directed his estates to be sold, 
iiioe to go among all his nephews 


7373 

and nieces, except two by name. He charged 
his rents with an annuity to A., and with ]^y- 
ment of bond debt«, but did not otherwise 
dispose of them:-~Held, that the inteiests of 
the nepheus and nieces vested in all who 
attained twenty-one, whetlier dying before or 
sui living the period directed for sale. Parker 
V. Sotverhj, 1 Drew. 488 ; 17 Jur. 752 : 22 L. J., 
Ch , 942 ; 1 Eq. Ecp. 217. 

6. On the paiticular wouling of a will the 
Couit thought it doubtful whether peisonal 
estate did not vest immediately in a legatee, 
though tl c gift was only in the diiection to 
pay at twenty-one or mariiage, and there was 
no disposition of the income during minority, 
La7u/ V. Pvglt, 1 Y. & Coll. 0. 0. 718 ; 6 Jur. 
939. 

7. A testator, after devising and bequeathing 
all his real and personal estates to trustees, on 
trust from time to time to receive the rents 
and profits, and therewith to pay vaiious 
legacies and annuities, diiected that they 
should invest the surplus rents and profits at 
interest, and suffer the same to accumulate; 
and he declared that they should stand seised 
of his said trust estate and the accumulations, 
upon trust that, when and as soon as any son 
of either of his nephews A. andB. should have 
attained the age of twenty-five j'ears, a valua- 
tion of his said tiust estate should be made, 
and that the same should then be divided into 
as many equal lots as theie should be sons of 
his said nephews then living, and thenceforth 
separate accounts should be kept of the 
respective portions ; and that each of his said 
nephews’ sons, when and as they should 
respectively arrive at the age of twenty-five 
years, should choose one of such portions as 
the share to be allotted to him and his children j 
and tliat thenceforth the said portion or share 
should he held by trustees, upon trust for the 
person so selecting tlie same for Ms life, and 
after his decease upon trust as to one equal 
moiety for his eldest son and his heirs, 
executors, etc. ; and as to the other moiety for 
the rest of his children and their heirs, 
executors, etc., in equal proportions, and if 
but one child both moieties for such child 
absolutely ; but if any or either of his said 
nephews’ sons should die under their respective 
ages of twenty-five years, or having attained 
that age should affeexwaids die without leaving 
issue, the share or shares intended for the 
person or persons so dying should go to the * 
others and other of the said nephews* sons ; 
and if all but one should die without leaving 
Issue, the trustees should stand seised and 
possessed of the whole trust estate, in trust 
for such one surviving nephew’s son for his 
life, and for his children and child as aforesaid; 
but if all the testator’s said nephews’ sons 
should depart this life without leaving issue, 
then upon trust for such person as should at 
that time be the testator’s heir. At the time 
of the testator’s death A. and B. had several 
sons living, and B. had another son bom 
afterwards — Held, upon the construction of 
the^wlll, that the trusts for accumulation and 
division of the property comprised all the sons 
of the nephews who should be living when 
Isbo firat of them should attain twenty-ftv 
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void; and the testator’s real estates upon his 
death heoame vested in his heir. Smghtm v. 
SmgMm, 1 H. L. Ca. 406. Affirming with a 
variation S. 0. wm. BmtgMon v, James, i 
Colly. 26; 8 Jnr. 829. ^ ^ 

1, Bequest to trustees, in trust to pay, 

assign, and transfer, unto and between the 
cbildren of A., when and as they slioula 
rcsTJOctively attain twenty-one, or be maxnea 
with the lawful consent of parents or guar- 
dians,” with maintenance in the naeantime. 
A child died under twenty-one, having mairiod 
without consent '.-Held, that her repiesenta- 
tive took no share in the pioperty. Gardmef 
V. Slater, 23 Beav. 300. ^ 

2. Testatrix gave a share of residue upon 
trust for her son for life, and after his death 
upon trust to transfer and pay the capital of 
the said trust funds unto and amongst the 
cMMien, if only one, or both or all the chil- 
dren, if more than one, of her said son, in 
a manner thereinafter mentioned. Then fol- 
lowed a direction, making the gift to the son 
void, if he aliened or encumbered it, and 
giving over the dividends to the parties en- 
titled in remainder. Then followed another 
direction of some length, and then a declara- 
tion that the shaies should he payable at 
twenty-one or marriage. — Held, the context 
of tbe will not repelling, but rather supporting 
that construction, that this was not a sub- 
stantive gift, with a simple direction to pay, 
but one geneial direction to pay at twenty-one 
or marriage; and the inteiesls of tbe son’s 
children weie not vested. Slmm v. IIobM, 8 
Brew. 88 ; U B. J., Oh., 877 ; 3 W. R. 221. 

8 Bequest of leaseholds, upon trust to 
assign unto all the cbildren of A. B, on their 
respectively attaining twenty-one ; and if one 
child, to assign to such child (omitting on 
attaining twenty-one). An only child, who 
died an infant, was held to take a vested 
interest. Walher v. Mower, 16 Beav. 365, 

4^. A testator directed his pioperty to be 
settled hpon his daughter H,, in such manner 
that, in case of her death, it should devolve 
upon her children, if she had any, and, if she 
should not have any, then that she should 
bequeath it to any person she might think fit : 
the word devolve imports transmission to 
children living at the death of tbe mother, 
and, upon the death of the mother, her hus- 
band, as representative of a deceased child, 
took no interest under the will. JParr v. Parr, 
1 Hyh ^ K. 647 ; 2 B. J., N. B., Oh., 167. 


( 4 Gift preceded by a Idfe Interest. 

I , 5- When the only gift to a 

class ^ebniistei of a direction to divide and 
pai' siten* th^ %atV of the tenant for life 
HeId^‘ upon the,' context, that those only took 
for life.’' Mek v. 

I h ^ f ® ^ 

^h of 


class to take consisted ol such chihlron^ or 
issue as were living at the death ol the wife, 
and the issue of anj who died in liei lifeline 
leaving issue living at her <1cath, ^ Jk 

6. Bequest in tuist for A. for life, and after 

his death in tiiist to transfer the whole to A/s 
childien on the day of their attaining twmity- 
ono, in such shaies as A, should hr detd rff 
will appoint, and in default of appoint mtmijn 
the manner theiein mtntioncd. Ikhi, that 
the time oi payment was annmHi to the 
and that A. could not, by the excuisp of Ids 
power, aecderato the vesting. Mtimm 
Tanered, 30 Sun. 163. * 

7. Testatoi bequeathed an estate to inislet 
in tiust to pay the mtenst to hK iiiue foi 
life, and directed that after her dtalli the 
tiustees should pay, apply, tiunsfn; awl dis- 
pose of the lesidue ammig-t hn dultlren. 
equally to be dmd<‘d between them^simie and 
share alike, to be paid to hom at twenly-oiie 
and to daughteis at that age or on tlicdr 
mairiagc; and he empoweied the Iraslees 
after Ins nieces decrase, or in htr lift! line 
with her consent, to raise, pay, and apply, for 
the prefeiment and advancement oi any of 
her children, all or any pair of tlieii presump- 
tive portions under the tiUbts aforesaid:— 
Held, that there was no gift to the childiTii 
except in the dirf‘ction to pay to tiiem, and 
therefore their poi lions did not vest in them 
until such of ihem as were sons attained 
twenty-one, and such of them m were 
daughters either attained t!.ai age or married,* 
CJiem%(x V. Au!ahh\ 13 Sim, 71# 

8 B. gave 4,000h bank stock to trustees, in 
trust, to pay the dividends to Ms daiightei E. 
foi life; and after her death he diu ettd the 
principal to be divided equally between her 
oluldion at their ages ol twenty-mio or mat- 
iiage ; but if thev should die btfore, then to 
his son L. ; the 'daughter had two fhildien^ 
who both attained twciity-onc, but one of 
them died in her lifetime •—Hehl, timl this 
legacy did not vest ahsulutely in tlw children 
of E on their attaining iwenty-oite, but only 
in such of them as should bo living at the 
time of her death, PmmMl v# Metmlfe. Z 
Bro. R 0. 818. 

9. Testator bequeathed to his dimghter 
Eliza 2,0001 for life, the principal to be 
equally divided among her children, sliimld 
they have attained twenty-one ; and to the 
two childien of his late daughlir deniinm 
l,000i^. each, to be jrnid on tliek allsdhliig 
tw^enty-ono Held, that the legacies to tht 
children were contingent on twk 
twenty-one, and that they were not entitled 


twenty-one, and that they were not tiffed 
to interest in the meantime# 
mtosh, 18 Sim. 415 ; 7 Jur. 388. 

10, A testator bequc»ths cer^ia ca 
to trustees, upon trust to pay the 
to W. B. for his life, and aitear Ms " 
upon trust to pay, transfer, 
capital shms, and ail 
the children, if more t 
hi w. 

share and share 
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daiigliter or daiiglileis, at her or tlieir age, or 
le&p^otive ages, of twenty-one years, or day or 
respetive clays of maruage, w^hich shall fist 
happen next <ifter the decease of the said 
W. B. : — Held, that the cliildien of W. B, did 
not take \ested interest till the time when 
they were entitled respectively to payment 
ai rived. Beni uu k \ Boiilaml, 4 B. J., Cli , 13, 

Where Legauj re$tul'] 1, Douse of ] 3 er- 
sonal estate to wife foi lilo, seven al legacies 
after her death, residue at her decease "to be 
divided between A , B., C , and D. ; B. and 0. 
die ill life* of wife : — Held, to take vestecl 
interests. CorMt v. Brdwur^ 2 Eq Ahi*. 548. 

2. Eesidno of testatoi’s estate directed to 
be invested in Dovernment sccinities, and the 
interest paid to his wife ; and after her death 
to be sold, and the money thereby aii&ing to 
be^divided^imongst his daughters and grand- 
children : — Held, that the shaie of a daughter 
dying in the hietime of the wife was nested. 
Match V. 3Idl% I Eden 342. 

3. Bequest of all testator’s estate to A., to 

pay the income to testator’s mother for life, 
and after her decease, I then give to A., etc , 
the residne to B. wdth power to dispose of it 
by wEl j the legacy to A. \ested immediately, 
and was transmissible. Maddison, 

2 Bro. C. C. 73. 

4. Devise oi the residue of personal estate 
to the wife foi life, if she die without issue 
living at her death, to testator’s two brothers, 
or if one of them shall be dead, to the survEoi. 
They both died in the life of the wife. The 
legacy was vested in both as joint tenants, 
and therefore goes to the repiesentative of 
the survivor. Barnes v. Allen, I Bro, 0. 0. i 

181. I 

3. Legacy on death of tenant for life does 
not^ lapse by death of legatee befoie that 
period. Brndain v. Muniai/, Dick. 551. 

6. Testator gave a copyhold estate to trustees 
lor his wife, until the leases to which it was 
subject expired, and directed that then it 
should be sold, and the proceeds invested for 
the benefit of his children; but if his wife 
should die before the leases expired, that it 
should be immediately sold, and the proceeds 
dimpsed of as before. The wife survived the 
children, but died before the leases expired. 
The surviving tiustce, who claimed the estate 
for Ms own benefit, was decieod to surrender 
It lo the administmtor of the ohildien, but 
without prejudice to the lights of the cus- 
tomsry heire of either the testator or the 
oMldteh, If any such heirs were in existence. 
Bmi^ y. 2 BIm. 24. 

7* Testhtp mve tfib use of BOOB to his wife 
lor life^andl Afli^hier (|ecease, made a disposi- 
tion of parle p| %© princapM; he then gave 
several othbr demlOSi and altm wards to X 
lOOB; X died, living a widow that 

hfe legacy was fmmi at# transms^bH 
MmMmfe v. I 0. 

8* Devise of yeal aAd Instate to 

feastew, to pay, etc., to a wire for life, 

pay a legacy to Me is 

%aoy in the daugM^^ %d tfan^ 

I ;^ver^g ^ ^ro. o. ci 5^ i > 
d. to leave ^ D. Odflf ? 
of mqney bOf loathed M 
9 amount to a legacy from the o^^lnal 
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testator, and not to lapse by D.’s death in J.’s 
lifetime, he having survived the testator. 
Medlioct v. Bowes, 1 Ves 207. 

10 Legacy at the decease of a person 
entitled to the fund out of which it is given, 
vested immediately, and payment only post- 
poned. Blmiire v. Gel dart, 16 Ves. 314 

11. Legacy to A, for life, and to her children 
at her decease, \ ests in all the children as they 
come in esse ; but upon the circumstances of 
this case it lestod in those living at the death 
of the mother only. Bjwncer v. Bulloch, 2 Vos. 
687. 

12. Bequest of residue of personal esrate, 

after a life interest, to the use of all and every 
the childicn of testatoi’s daughter, equally to 
be transfeiied, delivered, and paid to them 
seveially, when by law able to receive and 
give dischaiges.—Htld, to be vested in each 
child on coming into being ; and transmissible, 
though subject to be vaiied by the birth of 
others. v. Yes.llS, Affiimed 

Id 318. 

13. Trust by will subject to an interest for 
life, to pay and transfer to the testator’s 
nephew and nieces equally at twenty-one, 
with suiiivorship, in case any should die 
before his or their .shaies should become pay- 
able, and a limitation over in case all should 
die, etc Vested inteiest at the age of twenty- 
one, before the death of the tenant for life. 
Ealhfax v. IF'Hsjo??, 16 Vcs. 171. 

Trust to pay the dividends of stock to the 
testatrix’s niece for life, and aftei her death 
to divide the capital among the brothers and 
sisters of the testatrix, and in like manner to 
the survivois or survivor of them ; the share 
of those who died in the life of the niece 
passed to their representatives. 13. 

14. Testatiix gave the interest of 500?. to her 
sister, and at her death the said 500?. to be 
divided between her children, share and share 
alike. The sister had three children at the 
death of the testatrix, but only one suivived 
her ‘.—Held, that the three children took 
vested interests. Chafers v. AML 3 Jur* 
57S. 

A testator bequeathed certain sums of stock 
to trustees to pay 4()B per annum to his daugh- 
ter for life, and after her decease, ^‘to pay, 
assign, and tiansfer the sum of 1,0OOB stock 
equally amongst all and every the Chil4 
children of his daughter, shate ai;d shw 
alike, to be paid and transferred Wheh ^todas 
soon as tho youngest should attaM hl^ or her 
age of twenty-one yearp/’ M th4 5eath of 
the testator, the daughter had four children, 
one of whom died befpre^e youngest attained 
twenty-one I the youpl^iSt only survived her 
daughter i—Held, that the four children took 
vested interests. 577. 

15. Testator gave aumuities to three of his 

relations, and directed that, if the annuities 
were paid by the interest of money in the 
stocks, a| the death of the different parties, 
lite principal should be divided between the 
cMldreh of the deceased. One of the annui- 
tants had tf ^ children living at, the testator’s 
db^fih# but only one of them survived the 
ann^ni:-*^Held, that the capital of the^ 
^tock^ Vfhloh had hem provi|^ tp fMmmi 
the did nqt vM I ; 

e * % m the anmutors death, but vested' on . 



ill 




liviug, as tenants in common. Watsm v. 
Watsm^ 11 Sim. 73. , ^ . 

1. A testator bequeathed 10,000?. to nis 
brother, to be paid in twenty eqnal half» 
yearly payments, but in case his brother 
should die before all the payments became 
due, then the remainder should be placed out 
at interest, to be paid to the children of his 
brother till they attained twenty-one, and then 
the piincipal to be divided amongst them. 
The brother died after three payments had 
been made, leading five children, one of whom 
was supposed to be dead, not ha\ing been 
heard of for thirty years Four of the children 
received their shares, and filed a bill playing 
that the remaining shaie might be divided 
amongst them. There was no evidence of the 
brother’s marriage Held, that theie was 
siifiicient midence of the legitimacy of the 
children, and that eeaoh ua& entitled, upon 
attaining twenty-one, to a share m the residue, 
but inquiries were directed as to the death of 
the child who had not been heard of, Gaelics 
V. 16 L. J., K. S , Cb., 281. 

3. Devise to testator’s wife for life, and 

from and after her decease, to trustee on 
trust to selb and, among other bequests, to 
lay out 500?. in annuity for life of a son 
Held, a vested interest in son, if surviving the 
testator. Bayley v. Bhhoih ^ 6. 

5, Testator gave all his real and personal 
estate, after payment of debts and legacies, 
to his wife for life, and directed that, at the ^ 
end of twelve months after her death, 1,000?."'* 
should be laid out in trust for his daughter 
for life, and after her decease to divide the 
capital amongst her children when they should 
attain twenty-one. One ot the children at- 
tained twenty-one, and died in the lifetime of 
testator’s widow : —Held, that his representa- 
tives weie entitled to a share of the 1,000?, 
Cmdm V. Sehroder, 4 Sim. 23. 

4. A testator bequeathed the lesidiie of his 
personal estate to trustees, upon trust to pay 
three annuities, and after the death of the 
survivor of the three annuitants, for the chil- 
dren of his two brothers and sisters as tenants 
in common at twenty-one ; but if any of them 
died under twenty-one, their shares to go to 
the survivors ; — Held, that one of the children 
having attained twenty-one, and died in the 
lifetime of the annuitant, his personal re- 
presentatives ‘were entitled to his share. Mar- 
gm V. Williams, 14 D. J., K S., Oh., 449. 

6. Testatrix bequeathed a sum of stock to 
trustees, upon trust to pay the dividends 
thei'eof to her granddaughter for life, and 
Mter hm: decease in trust to assign, transfer, 
fand di^se of the capital unto and among the 
children of her said granddaughter, share and 
share alike,^ at their ages of twenty-one, or 
^oonOr; if t^jstees should think proper ; 

tri gtahddaughter should 

dio "'^itaiouf ©Mid or children^ 

leaving! should die 

before ihey bu ahy Of thOm* Should become' 
entitled to the tikist moneysjg' then in tstaSt . Ibj 
assign* aitdflrau^IrHhe c^p|ta|^ I'fgj » Ae 
will bcurtained nolilause of survi-^^orship among' 
the children i-— Held/ 'that the children dyii%' i 
in 'the lifetime of ‘the' gianddaughlef,' fhut;,i 
having' ‘attained ^"Urenty-bne,/ took- vested in-^ ’ 
terests- in ‘ equal ' shades. ' " Mam v, Quilterl % 


6. The testator gave the residue of his pro- 
perty to his widow during her life, and at her 
demise to the eldest &uni\ing son of A., ifpon 
his attaining twenty-fi%e (the tiu^tees being 
directed to apply the int(*rest to liis use till 
he attained that age), or tailing suclt male 
issue, to the daiighteis of A. linrig at the 
demise of the last of such male issue* the 
only son of A. died under twenty-the in the 
lifetime of the widow, lea\lrtg two ilaiighlei'^ 
of A. him sun iving;— Held, that it there had 
been any son of A. living at the death of the 
widow, he would ha\e taken a veste»l interod* 
in the residue, though he had not then attained 
the age of twenty-five. Mit miy v. .^1 i it n hrtmk, 
4 Russ. 407; 8 L. J., Oh., 70. 

7. A bequest of residue to trustees on the 
tiusts after-mentioned, lollowed, first, by a 
imst to pioMde for annuities, then by^a tmst 
to pay inteiest to the li‘patec‘s fo| life, and 
then a trust to pay and transier ’* the capital 
to the oluli’en of the tenants for lift\ gives 
those children an inteust wlilch vests Imme- 
diately on the testatt»Fs death. 8ahm» 
Green, 11 Beav. 453 : IS L. J., H. S., Clu, 106 ; 
13 Jui. 272, 617. 

A testator bequeathed his residuary estate 
to tiustees, upon trust to pro\icle a fund 
(which was subsequently to sink into the re- 
sidue) for the payment of annuities, and then 
to pay the income to his children and grand- 
child for life; and after the decease of either 
of them, upon tiust to pay and transfer the 
share of the party dying in the priiici|ial 
amongst all and every the child and child rea 
of the paity djing, and if but one, to such one 
child:— Held, that the gift to trustees, followed 
by trusts directing payment and transier of 
the capital, gave immediate nested inteiests 
to the children of the tenants for life living at 
the decease of the testator, and that theshareg 
ot two of the chihhen who surviveti the testator, 
but die<l in the lifetime of the tenant for life, 
passed to then legal pei ^onal represontatives, Ik 

8 . Residuary gift upon trust I or the testatoFs 
wife tor life, if she should so long conliniit 
his widow; and from and after her death or 
marriage upon tiust to pay and divide the 
whole thereof equally amongst all and ovory 
the testator’s nephew^s and nieces, share and 
share alike, within six months aftei they slumM 
become entitled thereto Held, that the rc‘- 
siduary share of one who died in the lifetime 
of the widow, passed to his I'epresentatives. 
PaeMam v. Gregory, 4 Hare 396; 13 U «!., 
N. a, Oh., 191 ; 9 Jun 176 . 

9. A testator gave the interest of wonoy la 
the funds to bis wife during her life, after 
which his daughter Maria, if iinmarried, wm 
to receive the same until her death or marriage, 
when the pHn^apul was to be divided 

his eight sons and daughter, inoludlit 
daughter Maria, ot amongst such of ^ 
should be living at Hie death of Maria., . The 
testator also gave the children power, to take 
ppsses^on of their resp«;^«' l&h 

S iig security for the ^ 

widow for her life-ij Mafia maiHbd dhrlng 

•One spn, Ohmles, aed- after fi» testator, Tmt 

-tirea- W 


f 

7376 VESTED iNTEKESTfc!— Vesting op Legacies, Etc. 


TESTED INTERESTS— Testing of Legacies, Etc. 


a 


1* Beqne^it in trust for testator’s niece for 
life, with remainder in tinst to pay and divide 
and amongst the children of my said 
niece, in equal shares and proportions ” 
Held, that all the children who suivived the 
testator took vested interests in the fnni Me 
Wilmi's Tmst% 14 Jur. 26B. 

2. Testatrix, by her will, gave to each of her 
four nieces (naming them) a legacy of 50/., 
and, after bequcatliing other legacies, gave 
the residue of her property to her three sisteis, 
and, after their deaths, to be divided between 
her nieces above-nientloned : — Held, that the 
nieces of the testatrix took a vested inlexesfc 
in the residue immediately upon her death, 
and that one-fourfch of such residue belonged 
to the husband and personal representative of 
one of the four nieces, wlio, after surviving 
the testatrix, had died in the lifetime of the 
tenant for Hfe. Coelimne v. WilUkiret 11 Jur. 
42B ; le h. J., N. S., Ch., 366. 

3. Testator directed the dividends of his 
residue to be paid to his three children, A., B., 
and 0., in certain shares, and that, after the 
decease of any one or two of them until the 
decease of the survivor, the shaies of the 
deceased parents should go to their respective 
children ; and that, after the decease of his 
survivingchild, the capital of the residue should 
be divided amongst the childien of his said 
children, capita. A. died first, B. next, 
and 0. last. Both A. and C. left children, 
some of whom were living at O.’s death. B. 
had children, but they all died in her lifetime : 
— Held, nevertheless, that tliey took vested 
transmissible interests in the dividends of B.’s 
share of the residue, which accrued between 
B.’s and O.’s deaths. Mamer v. Gould, 1 Sim. 
K. a 641; 20 L. J., N. S., Gh., 667; 16 Jur. 
467. 

4. A testator, after directing payment of his 

debts, etc., gave specific legacies and an an- 
nunity to his wife duiing the time she should 
remain his widow, and charged the same on 
his real and personal estate. He then made 
specific devises, and gave the residue of his 
property to his trustees to sell, and pay, and 
divide the proceeds among his children ; as to 
the specified devises bringing those into hotch- 
pot, subject to the annuity to his wife, share 
and share alike, provided that none of the 
cMldren should enter into the possession or 
enjpyment of Ms propeity until his wife died 
or m^tried again, or his youngest son attained 
twenty-one. The testator had “ten childien; 
four died infants in‘ his lifetime, and one died 
after the youngest attained twenty-one: — ■ 
Held, that the shares were vested of all that 
attained twenty-one, and were payable after 
providing for tile annuity, the income from 
that time, and the capital when the youngest 
attained tweniy-onh.? % ikmm, B 

W. 11. 275. 

6. Heal and personal estate giten to trustees 
upon trust to pay the incoipe to the testator’s 
wife for her life, an4 wltMn or at the expira- 
tion of ten years from the deal! Of the survivor 
of himself and Ms wife, to sell and convert tlie 
same into money, and out the incomo to pay- 
annuities to s^eraX persons and oMssea of 
persons, |or the said term of ten years, with 
‘ p^niary. legacies to the same persons and 
tq other persons at the explra- 
Ttio^ pf that time, and annuities to other persons 


for the lives of the annuitants, and specific 
legacies to others. The residue was then given 
to all and every the several legatees before 
named, with exceptions, ratably and in pro- 
poition to the amount of their respective 
legacies. The wife survived the testator: — 
Hold, that the -‘legatees before named ” should 
bo construed to bo the legatees taking benefits 
out ot the iiind which fell in at the wife’s 
death, and the “legacies” such legacies as 
remained to be satisfied at the expiration of 
the ten ^ears ; that annuitants for life, not 
having other legacies, were legatees of shares 
in the residue; that the specific legatees, in- 
cluding one taking a bequest of a watch, chain, 
and seals, were entitled to share in the residue 
according to the value of their respective 
legacies ; that annuitants who survived the 
testator and died before the expiration of the 
ten years, when their pecuniary legacies were 
payable, took vested interests in such annuities 
and legacies; that a class described as “the 
children” of B, but not otheiwise named, 
came witMn the description of “ legatees be- 
fore named ; ” that the widow of the testator 
did not take under the residuary gift ; that the 
annuities which ceased at the expiration of the 
ten jeais were not legacies in respect of which 
the annuitants took any share in the residue. 
Bromley v. Wright, 7 Hare 334. 

6. A testatrix appointed property to trustees 
to sell all the property except certain real 
estate and to hold the proceeds to pay the 
legacies thereinafter given, and to pay an 
annuity to A. for life, and subject thereto for 
B. and her children, and after B.’s death with- 
out children to sell the real estate not before 
sold, and out of the proceeds to pay A., his 
executors, administrators, and assigns,"a legacy- 
in lieu of the annuity, and to hold the residue 
for all the childien of 0. and the issue of such 
as should bo then dead, equally to be divided 
between such children and issue, share and 
share alike, but so that such issue should take 
such shaie only as their respective parents 
would if living have been entitled to. A. died 
in the lifetime of B., who had no children . — 
Held, that in the events which had happened 
the legacy to A. was payable; that it was a 
demonstrative legacy; and that the issue of 
the deceased children of 0. took as tenants in 
common. JSodges v. Grmit, 36 L, J., Oh., 936 : 
4H.B., Eq., 140; 16 W, B. 607. 

7. 'VShiere there is a gift of dividends, to one 
fox life, and after his death the whqle principal 
to be paid and divided between and among his 
children, in equal shares, on their respectively 
attaining the age of twenty-one years, those 
only who attain twenty-one take. MUmitUmm 
V. Bong, 6 W. E. 819. 

8. Bequest of residue to A. for life, and after 

her decease, a gift of 3,000/. each to B. and 0. 
^anddaughters), for their absolute use ; and 
if either of them should be dead at the decease 
of her 3,000/. was to go to the gran^* 
daughter who should be then living ; but In 
case such granddaughter shoul|. have left 
ohildreU, they were to take her legacy. B. died 
first, leaving children; 0, then died without 
Issue, leaving A. surviving. On the death of 
A*;—- Held, that O.’s legaqy was veste|,)^#’ 
passed to her reptesentaHireS. ' ■ 
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wliole of his estate shoald he converted, and 
the interest paid to his wife for life, diiected 
that 1,000^. should he set apait, and the 
interest paid to his daughter A. for life, and 
that after her death the capital should be 
divided amongst her childien; and m case 
she should have no child oi children, then he 
directed that the ‘•^ame should be apiihed for 
the benefit of his son M and his^nildren in 
like manner. The testator then directed that 
a like sum should be set apait for the benefit 
of M. for life, and that the capital should 
after his death he divided amongst his chil- 
dren; and in case he should have no child, 
the same was to be applied for the benefit 
of A. and her children in the same manner 
as the bequest to her was then limited ; and 
in case both M. and A* died without leaving 
issue surviving, he desired that 1,500?. should 
be divided amongst bis next of kin, and the 
other amongst his wife^s next of kin. A 
married B*, by whom she had one child only, 
who died an infant in her lifetime. A, died, 
leaving her husband and her brother M. sur- 
viving; — Held, that the child ol A. took a 
vested interest in the 1,500?., and that B, was 
entitled to it as her legal personal repiesenta- 
tive. Whyte v. Volhns, 6 Jm., H. S., 1281 ; 
3 U T., H. S., 263. 

1. A testator bequeathed to S. 1,000?., to be 
placed out on real security, and the interest to 
be paid to her during her life, and he directed 
that at her death the principal should be 
called in, and distributed equally among her 
children, and that if any children were living, 
from son or daughter being dead, such child 
or children should take the share their parent 
would have been entitled to if living r—IIeld, 
that the representatives of such children of S. 
as survived the testator, and died without issue 
in the lifetime of S., ueie entitled to shares, 
Strother v. Dutton^ 1 Be Gr. & J. 675. 

2* A testator declared that the bequest to 
one daughter 0, should be enjoyed by her for 
life, and then be put in trust for the benefit of 
the children she might leave, and to be divided 
a^t twenty-five. And he in like manner directed 
the bequest of his second daughter H. should 
be paid to her for life, and after her death 
<‘ may be continued in trust, and may be 
divided equally between her children alter 
they have attained the age of twenty-five " 
Hold, that the bequest to the children of M. 

not remote, and they took vested interests 
at their birth. Saurndfei v. Sdwoi&jreZi 84 

,, 3i Bequest of stock to be divided, after the 
' between M the children of 

‘Ai should attain his or her age of 

tweuty-dne ye'ai's Held, that the fund was to 
go to such of the children of A, as were living, 
when the first attained t^venty-one, and who 
had attained, or who should attain, twenty-one. 

4.“ The , use sUqh ’Words as “pay and 

' - fi-s ^^be onlw-^btds of ^gift in ade- ‘ 

I nom-rne-t” rfAr .’ 'i -n 


gift is by a direction to pay the fund to the 
legatee when he shall attain twenty-one, it is 
contingent. Me 3 Kay & J. 2K)f 

A bequest of personalty to trustees upon 
trust to pay the inteiest tlieicof to the testa- 
tofs daughters A. and B. for their lhc& and 
the life of the suivhor, and upon the clfcca''e 
of the suivivor to paj and tuiiiNfer the capital 
equally among all the tcstatoi s children, and 
the issue, if any, of A. and 11 , and of any 
other deceased child, in such manner that 
such issue might be entitled to such sliaie 
or shares as Ins or their deceased parent 
parents respectively, if living (A. and B. ex- 
cepted), would have been enlitkd lu;— IMd, 
fiisi, that the bequest in remainder vested at 
the testator’s death. Jh 

Held, secondly, that the whole fund be- 
longed to the testatods children other than 
A. and B., and to the olnkhen living at the 
death of such as had died leaving children 
2h 

Held, thiidiy, that the shares of such im 
had died without leaving children belonged to 
their repiesentatives* M, 

5. A , by will, gave personal estate to triw* 
tecs for B. for life, and after her death to pay 
and divide the fund unto and equally between 
and among all and every the child and chil- 
dren of B., on Ms or her attaining twenty-one, 
and he declaicd that his mind and will was, 
that if any or either of Ins grandchildren 
should die during the life of B., leaving Issue 
them surviving, then that such Issue should 
be entitled to his, her, or their respective 
deceased paients’ share Held, that all the 
children of B. took vested interests, wheihtu 
they attained twenty-one or not. Me Alien, 
10 L. T., N, S., 812. 

6. A testator directed the trustees of his 
will, upon the decease ot A., to whom he had 
given a life estate, to convey, pay, assign, 
transfer, and make over the resniue of hm 
realty and personalty vinto and amo»^ ill 
and every the child and children of A, 
when they should severally and 

attain their several and respeotivo if ^ imt 
ages of twenty-one years, to and for ftoin dWA 
absolute use and benefit, as i enants in wawon ; 
if but one child, to such only child, Ms or her 
heirs, executors, administiators, or assigns, 
according to the nature and quality of such 
estates, and to whom ho gave the same 
accordingly ;~-Held, that the children of A. on 
their respective births took an interest vested 
and not contingent, i&y v. Immw%. t W*. 1. 
209 ; 22 L. J., Oh., 465; 17 5ur. 434; 2 Sm. & 
G.37K 

Where there is a doubt the Couit, inclinos 
to the construction that a giCt by will vests on 
the testator’s death. IIk 

7. S. L. directed that a moic&y of the 
of his property should be divided 
J. H, and four others in equal 
to tlie share of J. H., he desire 
should be retained in the 
tors, upon trust to inv 
the proceeds to 

' 411..S, • 
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but one snch cMld, then wholly, to such one 
chilji at his or her age of twenty-one ; and in 
case any one or moie of the children should 
die under t\Tenty-one leaving lawful issue, 
then such ibsue should be entitled to the share 
or shares to which his, her, or their father or 
mother would have been entitled Held, that 
the shares of the children of J. IT. were vested 
on their attaining twenty-one, and not con- 
tingent on the event of their surviving their 
father, Manhall v. Bentley. 1 Jur, H. S., 
786. 

1. B. devised freehold and leasehold es- 
tates to trustees, upon trust for his wife for 
life, remainder for his two nieces, A. and H , 
for their lives, and if either of such nieces 
should die without leaving issue, upon trust 
for the survivor for life. The testator then 
proceeded : “ But if either of my nieces shall 
happen tc^die, and leave any lawful issue, 
then upon trust that they, my trustees, do 
and shall stand possessed of and interested 
in the freehold and leasehold estates to and 
for the benefit of all and every the child and. 
children of my nieces^ that 'is to say, one 
moiety to the children of my niece A., and one 
moiety to the children of my niece S., and to i 
their respective heirs, executors, and assigns as ; 
tenants in common, the children to become ; 
beneficially interested on the death of their ! 
respective parents.” A. having had eleven ! 
children, of whom eight only survived her : — | 
Held, that the eleven children acquiied vested 
interests respectively at their birth. MBach^ 
Un V. Tm% 6 Jur., H. S., 1269 ; 9 W. R. i52 ; 3 
Ii. T., H. S., 492; 2 De H. F. & J. 449; 30 
30 L. J., Oh., 276. Affirming 28 Beav. 407. 

Bequest of 2,000^. in trust for A.’s life, and 
from and after her decease “to convey, trans- 
fer, and assure” it unto all and every the 
child and cMldien of A,:— Held, that A.’s 
children took vested interests at their births. 
Ik 

2, A. gave his residue to Ms wife for her 
life, to be expended by her in and about the 
maintenance of herself and her children ; and 
after her decease unto and amongst his chil- 
dren, to be paid to them as they should 
severally attain the age of twenty-one years, 
With benefit of survivorsMp : — Held, that each 
cMld, on attaining twenty-one, took a vested 
interest, but that his presumptive share would 
not be |>aid to him with the consent of the 

ae there was a trust for maintenance 
Cl the bthefs. Fart^ however, was paid out, 
the being reserved as eecurity for pay- 
ment ^ the if e IncomO. Berry v, Brymt, 2 

Bn I ^ a , m i lo w. e. 242 ; 

U Ijmmi SIS* 31 L. J., Oh., 32t 

3/ A tMtilAif, by We wilt, gave real property 
to tmetees# attain Irfists dfiribg the 
lives of Ms tWCiidw IT, tod tod the 
life of the jfrom and after 

the decease of ll|q tonfi trust to 

sell and to pay todi «€p me me wy ArMUg 


I .of such of them as should be llhen d^ad, share 
, tod share alike, such issue taking .only, the 
|Atoe 6f his, her, or lh^ de^«S| 
' ‘ ' pamnt ” j^Held, that two children of W. and 
OlT the dilaf^ 

»ul issue before me periold cf 


of sale, which passed to their representative. 
W V. Bailey^ 43 L, T. 730 ; 29 

?I. EFFECT OF GIFT 0¥EE OH VESTIHO. 

4. A bequest to trustees of the testator’s 
residuary estate, with a direction to apply so 
much of the interest, dividends, and profits as 
may be necessary for the maintenance and 
education of the children of the teslaior’s 
daiightei until they should respectively attain 
the age of twenty-four, and then to divide the 
pimcipal equally between them, with a gift 
o\er in case any of them .should die under 
twenty-four without leaving any issue, is not 
void as too remote, hut gives a present vested 
interest with an executory bequest over in 
case of death under twenty-four without leav- 
mg issue. HW v. Willimm, 3 Myl & K. 
411 ; 3 B. J,, H. S,, Ch., 218. 

5. A testator gave a sum of money in trust 
for 1. for life, and after her death for B., 
should he survive 1. Should he not survive 

nor attain twenty-one, then over. E. at- 
tained twenty-one, but did not survive B. : 

Held, that the gift vested absolutely in B.'on 
his attaining twenty-one, subject to the life 
interest of B, Be Thompson^ 19 W. E 196 ' 
11 L. E., Bq., 146 ; 25 B. €, K. S., 693. 

6. A testator bequeathed the residue of his 
personal estate to trustees, upon trust for his 
daughter B. for life ; and after her death, the 
trust money, interest, dividends, and produce 
thereof, in trust for all and every the chEdren 
and child of B., equally amongst them, share 
and share ahke, to the son or sons when they 
shaE have attained twenty-one, and for the 
daughter or daughters at that age or marriage, 
with a gift over in case B, should die without 
having any child or children, or, having any, 
such children^ should die before attaining 
twenty-one, being a son or sons, and being a 
daughter or daughters should die before they 
attained that age or married. B. died, leaving 
0., a daughter, her only child. 0. died under 
twenty-one -Held, that the Irust property 
vested in C., so uhat the income between the 
deaths of B. and 0. belonged to the estate of 

\Biaymay, 20 B. J., H. S., Cfi.. 
256; 15 Jur. 960. 

7. A mft of personalty to trustees fot A* for 

life, and after his death in trust for toe dhi- 
dren of A., “as the^ severally attahioA fWtoty- 
five years,” the income tfi be during 

their respective minorito^ by guardian 
for their mainttoance, eto., vdto a gift over, 
M ease m child of A. should Ive to attain 
twenty-five Held, to be vested, and not too 
remote. t. Meher^ 5 Beav. 201 • 11 

K J., to S., Oh., 3^3 i fi Jur, 248. 

8. Testator jgttes Ms personal estate to trus- 
tees, upon trust, to pay the interest to his daugh- 

^ ter ®.B. for her life,todafterher decease to pay- 
tod divide toe principal among the chEdren 
Of M told daughter and toe issue toa 
child a|s to© phofild appoint, and. in default pf 
appMAttoenp to go to, and be 

it but onp, toto lb onto oHf 
citof I J^^efdons of pdid||p||i 

twenty-one, and of daught^ ' ’ 

i ft olitwtotyoto If 'li»; i 

ffe^^TOpoirMDns*bec6jaeTjr^“ ■■ ' 








cMdxen; and in' case of tho^ death' jnyed by hi ni dnrin 

/ and*G., ot; my of fcm,' -withoxit the dat^hter die vn 
'onnge^ chSLdx^^ the' share If such ^then, after the decej 
to gb to thOT^c^vors and their principal, to revert 
>Midren, with pd^e^ of appoihtanent soh absolutely, i The 

•their ‘ respeotire < yoimger , childreh i ^ before the testator, le 
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The shares are so given as to vest immediately 
in the children of 1. S., though liable to be 
devested by all dying under twenty-one with- 
out issue. The share of a child so dying was 
therefore held to pass to Ms representatives. 
Bfiey V. Barnes^ 8 Meriv. 335.^ 

A devise over upon a contingency does not 
of itself prevent the shaies fiom vesting in 
the meantime, provided the woids of bequest 
be in other respects sufficient to pass a present 
interest, although such a devise over of the 
entirety may be called in aid of other circum- 
stances to show that no present interest was 
intended to pass. M, 340. ^ 

1. Legacy to the children of A., to be equally 
divided among them, and if either of them 
die before twenty-one their share to go to the 
survivors, a vested interest in the children 
living at the testator’s death, subject to be 
devested in the event pointed out; after-born 
children, therefore, excluded. Ba€idzm v. 
i?^j2?iZS,14Ves 576. 

2. A testator bequeathed personal property 
to his trustees and executors, upon trust to 
pay the dividends to his daughter, during her 
life, to her separate use, and after her decease 
to pay the principal unto all and^ every her 
children, who should live to attain twenty- 
three years of age, share and share alike, with 
benefit of survivorship in case any of them 
died under that age; with limitations over 
in case there should be no child or children, 
or being such, all of them should die under 
twenty-three years without lawful issue. OPhe 
daughter had a child who died under age 
in the daughter’s lifetime. The bequests to 
the children, and the subsequent limitations, 
were too remote B%Ctl v. BTltchar&y 1 Buss. 
213; 7L.J., CM, 1. 

3. A testator bequeaths the residue of his 
property to his nephews and nieces on their 
respectively attaining twenty-five, with a direc- 
tion that his trustees shall, in the meantime, 
apply the profits to their maintenance ; but in 
case of the death of any of them unmarried, 
and without issue, he gives the shares of those 
so dying unto the survivors equally, to be paid 
at the same time with their original shares ; 
first a nephew, and then a niece die, under 
twenty-five, unmarried, and without issue; 
the whole residue is divisible among the 
survivors who attain the specified age, and 
the niece does not, upon the death of the 
nephew, acquire, under the clause of survivor- 
ship, a vested interest in her proportional part 

I of Ms share. B&rJier v, Lea^ T. & B. 413. 

I p 4. TTufier a devise of the entire residue real 
t and ^tsonal to A., B., and 0. (children of the 

I ft testalo|:),'alnd all their younger children, their 

I I hmrs, executors, etc., for ever ; A., B., and C. 
.*'tOTegoiTo.tM.|'e^tly interest for their respect- 

. , iyo lives of. Such parts thereof as Were intended 

‘ ; '-for then children, and in 

'case of the death 'o| A./B,, and 0., the share 


brethren of the child so dying. At the time 
of the will, and of the testator’s death, AJud 
one younger child ; B. several ; C. none ; ck h 
had several since ; on bill by after*bom sr.ii id- 
children Held, that a younger gmmhdak! 
dying in the lifetime of its panni under 
twenty-one, and unmarried, had not a tested 
interest in its shaie transmissible to It 
representatives. Gmte v. OMI^ 1 Ball & B. 
449, 450. Affirmed 3 Dow 61, 

5- A testator gave legacies of 50/. each 1f> 
six giandchildren, when the yoiiiigest giaiid- 
child should come of age, payable from tlt»‘ , 
produce of a real estate, then to be .soli! ; and 
if either of those children should not h\« to 
come of age, nor have an heir born In ucfllork, 
he directed the 507. to be eqiiall}^ divtdi I 
among the surviving chlHren, E. i^L, one <il 
the six giandcluhlien, married duiiiig her 
minority, but afterwards attained twent r-one. 
and before the youngest gmmh'hild aDalmd 
that age she died, leaving a cliikb-— Held, tlial 
her legacy of 50/. was a ve.sted interest, and 
belonged to her personal representatives, 
Murhm v. PMli^son^ 3 Hyl. k E, 237 ; B L, d., 

N. S., Ch., 148. 

6. A legacy was directed to be held cii 

trust for D., ‘‘ should he survive my sisrer L j 
should he not survive her, nor attain his 
twenty-first year,” over that an abso- 

lute gift to B, at twenty-one must be implied. 
Be TJionmn, 11 L. E., Eq., 146 ; 23 U T., N. »S., 
693. 

7. Testatrix bequeathed 3,000i to trustees 
upon trust to pay the interest to B. for life, and 
alter the decease of B.the testatrix willed that 
the said 3,000h should be equally divided among 
such of her children as should be living at tlie 
time of her death, as they respectively attained 
the age of twenty -one; but her will was that 
if B. should die without leaving issue, I lit n the 
3,0007. should be paid to C. :-LHelci, that the 
children of B. took vested iatercstH in the 
3,0007. at her death, and, consequently, that 
the share of one who died aftef B, under the 
age of twenty-one devolved to her father as 
administrator. Bree v. Ferfe&tf I Colly. 12B ; 8 
Jur. 282. 

8. A testator bequeathed money in trust for 
A. for life, and after her death for theoliildien 
of A., when and as they should attain the age 
of twenty-one years; but if A. should die 
without lawful issue, then over;— Held, that 
the gift to the children was contingent upon 
their attaining the age of twenty-one years. 
Kldinwn, v. Kidma% 40 L. J., Ch., l59. 

9. A. gave to his daughter the interest and 
dividends of all moneys which should be 
standing in his name in the three por cent, 
reduced annuities, for her separate use ; ant! 
after her decease, the piincipai of 

to the child or children of his daughter in 
equal portions, on their attaining twenty-one. 

In case of the daughter’s decease before her* 

’ ' — ' 
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csontingent, and npon the death of the only 
daughter under twenty-one the testator’s son 
heclme entitled to the stock. Re Wrangliam. 
30 li. J., Oh., 258 ; 9 W. E. 156 ; 1 Br. & Sm. 
358 ; 7 Jnr., N. S., 15 ; 3 L. T„ N. S., 722. 

1. Gift of residue, on tm&t, to pay the 
dividends to the testatrix’s son for life (except 
what was required for education of her son’s 
children); and should her son die hefoie all or 
any of his children should attain twenty-one, 
she wished each child to receive their share 
on attaining twenty-one ; hut, should all his 
children die before himself, at his death, then 
over : — Held, that a child who died an infant, 
in the lifetime of the son, had not acquired a 
transmissible interest. Chadwich v. Gveenall. 

3 Gill. 221 ; 7 Jur„ H. S., 959 ; 6 L. T., N. S., 
232. 

2. Wliere a testator directed the annual 
interest of his residue to be divided into as 
many shares as there were living children of 
T. and L., share and share alike, as they should 
<jome of agej and in case any one should die 
without children, his share to devolve on 
survivors successively, till the whole interest 
oame into the han^ of the grandchildren 
and great-granchildren of T, and L. :~Held, 
that the children of T. living at his death were 
eniitledto the income only, but that there was 
a gift by implication to these children abso- 
lutely, with a gift over of the shaie of any 
grandchild who had died without having had 
issue; not absolutely, but according to the 
gift of the original share. Wetlierell v. Wethe- 
Tell, 4 Giff. 51. 

3. The rule that the Court leans to a con- 
struction that gives a portion to each child 
that lives to require it applies to wills as well as 
settlements. Me Knowles, Kottage v. Muottoji, 
21 L. B., Ch. D., 806 ; 51 L. J., Oh., 851 ; 47 
L. T. 161 ; 31 W. B. 182. 

A testatrix, after giving a life interest in 
real estate to her three daughters, directed 
the share of each daughter to be ax^plied in 
the maintenance of the children of such 
daughter who survived her until they attained 
twenty-one, then the share to be theirs. In 
case of the death of all the children of a 
daughter under twenty-one, the testatrix gave 
the share to the other daughters Held, that 
a child of a daughter who attained twenty- 
one, and died in his mother’s lifetime, took a 
vested interest, IK \ 

4. A stock legacy, and a share of residuary 

personalty expectant on the death of a tenant 
for life, bequeathed to a minor, payable at 
twenty-one,^ with a limitation over in the 
event of his death under twenty-one, are 
interests which, prior to the 4th duly 1870, 
were f orfeitable to the Crown on the conviction 
of the minor for felony. Me 15 L. B., 

Eq., 355 ; 42 L. L, Ch., 553 J 21 W. B. 435 ; 28 
L. T., N. S., 805. 


m GiyT TO A ClASS WHO ATTAUr 
TWEHTT ONE AHB TO A HASS AT 
rWENTT-ONB. 




i* A testator bequeathed petsOnai pfroperty 
q/bfe tastees aud es:ecutors upon tlnist, to 
^ay diviaenda to his daughter during her life, 
0 her separate use, and after her decease to 
unto all and ^vmtf her 


children who should live to attain twenty- 
thiee years of age, share and share alike, with 
benefit of survivorship in case any of them 
died under that age, with limitations over, in 
case there should foe no such child or children, 
or, being such, all of them should die under 
twenty-three years without lawful issue. The 
daughter had a child who died under age, in 
the daughter’s lifetime. The bequests to the 
children, and the subsequent limitations, were 
too remote, MuU v, JPrlteMrS, 1 Buss, 213 ; 7 
L, J., Oh., 41. 

6, A devise of land to trustees in fee, upon 
trust to pay the rents to the testator’s daughter 
for life, and after her death to apply them in 
the maintenance of all and every her child and 
children during their minority, and when and 
as soon as all such children, if more than one/ 
should have attained twenty-one, upon trust 
to sell, and pay the proceeds of such sale to 
and amongst all and every such child or 
children, share and share alike, if more than 
one, and if but one, then the whole to such 
only child : — Held, that one of several children 
who survived the testator, having died under 
twenty-one, took no share. Llovd v. Ihyd, 3 
Kay & J. 20. 

7. A gift of residuary estate in trust for such 

child or children of A., as being a son or sons 
should live to attain the age of twenty-five 
years, or being a daughter or daughters should 
live to attain that age, or marry, equally to be 
divided between them, if more than one ; but 
if but one, then the whole to that one, their, 
Ms, or her heirs, executors, administrators, or 
assigns, according to the nature and quality 
thereof ; provided that if any of them should 
die under such age or time as aforesaid, leaving 
issue him or her surviving, such issue should 
take the same shaie as his, her, or their parents, 
attaining such age as aforesaid, would have 
done ; with provision for applying the income 
of the share of every such child, or his or her 
issue, or a sufficient part thereof, in their 
maintenance and education, and for an appli- 
cation of a reasonable pait of the expectant 
share of any such child or their issue, to his, 
her, or their advancement, notwithstanding 
their minority .-—Held, to be void for remote- 
ness. Morelim v. 8 Hare 131 : X9 

I/, J., N, S., Ch., 461; 14 Jur, 265. 

8, A testatrix bequeathed her residuary 
estate upon trust for her sister for life, and 
after the sister’s death to pay, divide, and 
apply the trust fund in manner following; 
that is to say, one-tenth to or for the use of 
B. H., and another one-tenth to or for the use 
of 0. B., for their respective lives; and in case 
either of them should die in the lifetime of the 
tenant for life, or afterwards, leaving lawful 
issue, then the testatrix directed that the part 
of him or her so dying leaving lawful issue 
should go to and be equally divided among his 
or her children, as they should attain twenty- 
one Held, that a child of 0. B., who survived 
the tenant for life and attained twenty-one, 
font died in the lifetime of 0. R., took a Vested 
interest. MMtm v. Beard, 3 Be G. It. & G. 
306 . 

9. In considering the validity of limitations, 
Ihe slate of the family at, the death of the ^ 
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fO. A CLASS WHEN YOTOC^EST 

)i: ^b^ueathad; to bis wife tbe tih 
tore, .etp.^ wMch^ be desired to tfe 
among ':Tiis cliildren when tTie 
stained twenty-one at her or his 

isipvGiHrm cnp'K -no’vH- 4-/^ j 


attain a greater age than twenty-one years, 
and the parent die in the lifetime of the 
testator, and the class be ascertained at the 
testator’s death, the gift is valid* A limitation 
to the unborn children of the testator’s chil- 
dren for their lives was not void for lemoteness 
only, because it was a gift to persons who 
might be nnhorn at the death of the testator. 
WflUmis V, TeaUf 6 Hare 209. 

1. Gift to trustees for E. W. for life, and 
after his decease to assign, etc, to all his 
children who should be living at his decease, 
and who should be or live to attain twenty-five, 
and to apply the income in the meantime for 
their maintenance, E. W, died in 1837, leaving 
eleven children; the testator died in 1845 
Four only of the childern of E. W. survived ; 
the youngest attained twenty-five in 1848 
Held (following W^Uiams v, Teale, 6 Hare 239), 
that the gift was not void for remoteness. 
Boutheffi* V. Wollastm^ 22 Ii. J*, Ch., 661 ; 16 
Bear. 276 ; 1 W. R. 86. 

2. Testatrix bequeathed 3, COOL to trustees 
upon trust to pay the interest to B. for life, 
and after the decease of B. the testatrix willed 
that the said 3,000?. should be equally divided 
among such of her children as should be living 
at the time of her death, as they respectively 
attained the age of twenty-one ; but her will 
was that if B. should die without leaving 
issue, then the 3,000?. should be paid to 0. 
Held, that the children of B. took vested in- 
terests in the 8,000?. at her death, and, con- 
sequently, that the share of one who died after 
B., under the age of twenty-one, devolved to 

^ her father as administrator. Bree v. Ferfecti 
1 Colly. 128; 8 Jur 282. 

3. A testator devised property to trustees, 
for the maintenance of his four children until 
they severally attained twenty-five, at which 
time he devised ** unto such of his said cliildren 
as should attain that age” one-fifth of the 
property to hold to them and their heirs. 
Ihere was a gift over to the “survivoxs or sur- 

if died before attaining twenty-five 
and left no issue, or if they should die after 
attaining twenty-fire and should leave no law- 
ful issue Held, first, that their interests did 
not vest until twenty-five ; and, secondly, that 
the words “ survivors or survivor ” were not to 
be read other or others.” Bteced v. Plait, 18 
Beav. 50. 

4. Gift of residue of real and personal estate 
to A. for life, and after her decease in trust 
for all her sons and daughters who should 

^ I at^n twenty-two equally, with a power to 
; 1 4 income or fund for their main- 

’ ' ’ or benefit during their minority: 

j ir 7 -;Seld,;vmd for remoteness. Thomas v. TB?- 
^ i 299. 


vested interests. Fonl^^MmTms, I Him, k H. 
328 ; 1 L. J.. Oh , 170, And see Me 2Imiitr\ 
Trusts, 1 L. R , Eq , 295. 

6. A testator "gave all his i*cal and per,rmnl 
estate to. trustees, upon trust to eniii eit and 
pay the income thereof to his datiglrtiT for 
life; and after her decease in finide the 
capital equally among all her cliihluii then 
living, pi ovided the yoimgesl should ii*ne al- 
taineci twenty-one ; but it he shonicl no! thmi 
have attained that age, then iipai trnvt !i> 
apply the income towards the inainlenmiet* 
and education of all such children until the 
majority of such youngest child, and wImui 
that event should happen, tlu capif»d lo he 
divided among all the children tlien luing, 
and the issue of such of Ihem m slimiltl be 
dead, the issue to take theii parent’s share. 
One of her childien suuived Ins raotlim ami 
attained twenty-one, but died wiMwuf Issue 
before the majority ot the roimgesi: - Held, 
that he took an absolute vested interest iipnii 
his attaining twenty-one, payment to be 
ferred until the younger shouhl have atlalned 
that age. BwcMehmih v. Jokmtm, 1 Jur, 
K. S , 318 ; 21 L. 5., Gh , 505 ; 20 Bcav. 2011 ; J 
W. R. 341. 

7. A testator bequeathed 3,000?. to trustees, 
upon tiubt to apply the income then of towaids 
the maintenance of H. S. and C S. during 
their minority ; and “ when and so soon as the 
youngest of Ms said hvo children shoulcl have 
been bom twenty-one years,” then he directed 
the principal to be divided equally between 

I them, if they should both be living; but it 
I either of them should then be dead, the moiety 
; of sncli deceased child was to be dnided 
I equally between the children of M. B. C, H. 

died an infant, S. H. attained tweniT-onCi 
I but died before the period when, If living, 

; C, B would have been bom twenty-one yeitrs : 

I — Held, that they took vested Interests in ih© 

: legacies, to be paid to them when they to- 
speotively attained twenty-one, but liable to 
be divested in case of their death before the 
period of payment ; and consequently that the 
legal personal representative of 8. S. was 
entitled to one moiety of the fund. Me BmWi 
Will, 1 Jnr , H. S., 220 ; 24 Ii, J., Ch., 466 ; 3 
W.R.277;2OBeav,107! 

8. A. devised real estate io trustees, to apply 
the rents and profits for the mainteimiee of 
his children till the youngest should hav© 
attained twenty-one, and then to sell the real 
estate, and divide the proceeds « among my 
children in the following shares and propor- 

I tions ; that is to say,” two-fifth parts to his 
I eldest son, one one-fifth part to each of his 
, other children, naming them;— Held, th# 
the children took vested Interests upbii 
death, and that the share of a daughtortiPnl' 
before twenty-one passed to bet 
tives. ComsT v. Cooper, 7 Inm 

W. E. S54;3L.T.,£b , TO 

And see Me Zy mem's Tm$tn $ 

9. A devise of real ©slato 
the rents and profits to 0.? 
widowhood; and 

e, “to 
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divide tlie moneys equally between and among 
tlie«aid cMMren, shaie and share alike”: — 
Held, that all the children were tenants in 
common until the youns:e&t attained twenty- 
one. Me Grove^ B Gill 575; 0 Jur., N. S., 38. 

S. C, mm Me Gro%e% 6 L. T., H. S , 376. 

Held, also, that the «'haiG of each child of 

T. in both lands became vested at the death 
of the testator, wbethei such child lived to 
attain twenty-one or not. Ih, 

1, Devise in trust lor A. for life, and, alter 
her decease, to apply the lents for the benefit 

. of hei children, until the youngest attained 
twenty-five; and, as soon" as the youngest 
should have attained twenty-five, to sell and 

pay and divide ” the piodnce equally “ among 
such of the childien of A. as should be then 
Ihing, and issue of such, if any, of her cliildi on 
as might be then dead,” such issue to take 
their paronfe’ share only Held, that the gift 
of the income was '^alid, but that the gift of 
the corpus was void for lemotencss. Mead v. 
Gmding, 21 Bcav. 478 ; 4 De G. M. & G. 510. 

2, A positive diiection that the shaies of 
all the testator’s chiidien should vest at 
twenty-five and not before was followed by a 
declaration that the funds “ shall not become 
divisible,^ although vested, until the youngest 
of mj children shall ha\ o attained the age of 
twenty-one years ” : — Held, that the youngest 
child’s share vested at twenty-five and not at 
twenty-one. Me JPmdie9\ Marker v, Storer, 26 
W. E. 349. 

3, A testator devised Blackacre to trustees, 
out of the rents and profits to pay an annuity 
to and A. his wife 3 ointly, and a similar 
annuity to the sur-vivoi, and upon trust to 
accumulate the losidiie foi the benefit of the 
chiMien of J., and divide the same among 
such children when the youngest attained 
thirty; and if any such children should die 
under thirty leaving issue, such issue was to 
take their parents* share j— Held, that all the 
children who survived J. took vested interests, 
Mmwr* 2 Hem. k M, 674. 

4, Testator directed the proceeds of his 
estate to be invested and accumulated till the 
youngest child of his brother should attain 
twentyk*one, and then to bo in trust for all the 
children who should then bo living, or their 
issue* ^ AH the childion except the second in 

died without issue before the youngest 
ii Ixvitig wohld have attained twenty-one *— 
Held, mat the second, who had attained 
twenty-one, was entitled to the fund in pos- 
session upon the death of the last of the other 
survivors who died under twenty-one, Mmm 
V. MitUngtm, 10 Sim. 412. 

5, Devise to trustees in fee upon trust to 
demise until the testator’s youngest child at- 
tained twenty-one, and during the minority of 
such youngest child to pay the rents to the 
testator’s wife for the maintenance of herself 
and children, and when and so soon as the 
youngest surviving child^'Should'attaih twen^- 
-oneto sell and divide the produce ** between 

d amongst the testator^s wife and all his 
who should be then living, in eqUal 
And in case of the death df any 
the estates became Saiable, hiS 
to take his share* Tie otel«^u 
twenty-one wifhOtitf i^eue: — 
^as entitled tb lh^ wtlolb 





6* There is no absolute rule that in a case 
where there is no bequest distinct from the 
direction to pay the vesting is postponed till 
the time of payment, but the construction will 
depend upon the nature of the event or con- 
tingency upon which the payment is to be 
made, as importing or not importing a con- 
dition. Accordingly, where a residue of real 
and personal estate was given to trustees to 
sell, get in, and divide among the testator’s 
childien, so soon as the youngest should attain 
twenty-one, and in case of the death of any 
leaving lawful issue, such issue to take the 
parent’s share it was held that the share of 
one of the childien who attained Uventy-one, 
and then died tv ithont issue before the youngest 
had attained that age, was Tested and passed 
to his repiesentatives Leemmg v. Skerratt 2 
Haie 14 ; 11 L J , H. S., Ch., 423 ; 6 Jur. 683* 

SemMe^ no child who did not attain twenty- 
one was intended to take any interest in the 
residue. Ih. 

7. Testator devised his real estate to trustees, 
with power to “lefc,” until all his nephews and 
nieces should attain twenty-one; and after 
his youngest nephew or niece should he of 
age, then he directed Ms estates to be sold, 
and the produce to go among all his nephews 
and nieces, except two by name. He charged 
his rents with an annuity to A , and with pay- 
ment of bond debts, but did not othexwise 
dispose of them Held, that the interests of 
the nephews and nieces vested in all who 
attained twenty-one, whether dying before or 
survi\ mg the period directed for sale. JParJm 
V. Sowerhy, 1 Diew. 488 : 17 lur. 752; 22 L. 
Ch., 942 ; 1 Iq. Bep. 217. 


IX. GOT TO OHILDEEH SBEVIVIHG THEIE 
BAEIHTS. 

8. Legacies of 1,000/. each to the three chil- 
dren then living of A., the testator’s daughter, 
with a proviso Xoi the payment of the interest 
for their maintenance dming minority, and a 
bequest oi 2,000/. to trustees, upontrust for A., 
for her life ; and from and after her decease, for 
all and every hex childien living at her dece^S% 
equally to be divided, Tvith a proviso that. If 
any one or more of the children of A. shofiM 
die under twenty-one without leaving 
the original and accrued legacie^s atd sStees 
bequeathed to the child or ohildTeh so tying 
should go to the others and oth^t the said 
children, equally ; and a declatiMon that if 
all the children of A. should die under twenty- 
one, and without leaving issue, the legacies of 
1,000/. a piece should not be taisable ; but from 
and after the decease of the last surviving 
child, the said legacies, and from and after 
the decease of her daughter the 2,000/ , should ' 
sink into the residue Held, that the rfgfLt#^ 
of the children of A. in the legacy of 2,0a0A 
were Contingent upon their surviving 
mother. Mrrer v. Barker^ 9 Hare 737. ^ i 
Some of the reasons which have infiuenced 
the Oohrt |m decisions in favour of vesting 
legacies in (Mldren have no application 'in ^ 
the ce^ of grandchildren, whme there ' is ^ 
to enow that the f I 

t ^ 's IlFflSBi 

favour Of Ym 

- -ifplnif' 

iliilfill: 
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1, Bequest upon trust for all and every the 
daughters and daughter of A. living at the 
time of his death who should attain twenty, 
one or marry, in equal shares:— Held, that 
during A/s IHe the interests of the <^aughters 
were contingent. Atclierley v. Dy> Mouhn, 2 

A testator bequeathed specific articles 
between his two sons equally ; then he give 
certain freeholds to his two sons and their 
heirs, as ioint tenants; then he gave all his 
real, leasehold, and other estates and effects, 
upon trust, that his wife should receive an 
annuity while unmairied, and his sons to 
receive the rents and profits while between 
twenty-one and twenty-five, and afterwards 
for them as tenants in common ; then he gave 
the residue upon trust for such of his sons as 
should be living at the decease or second nmr- 
riage of his wife, as tenants in common ; hut 
if either died under twenty-one without issue, 
his share to go to the survivor; then he gave 
his partnership property in trade in trust till 
his sons should attain twenty-one, and aftei- 
wards for their individual benefit.^ One son 
attained twenty-one, but died in his mother’s 
lifetime, without issue -.—Held, that the son 
so dying took no vested interest in the residue, 
although the testator may have used a different 
mode of disposition in all the pievious and 
the subsequent gifts. The partnership pro- 
perty in trade ms vested at twenty-one. 
WooMaim V, Woodhouse, 5 Jur. 404. 

8. Legacy to Anne, the wife of Peter, for 
life, remainder to Peter the husband for his 
life, and after the death of the husband and 
wife upon trust to pay tlie interest for the 
maintenance of such children of Anne as 
should he living at her death, until they should 
respectively attain twenty-one, and when and as 
they should severally and lespectively attain 
their said ages of twenty-one j ears, upon trust 
to pay and transfer the legacy equally unto 
and amongst all the children of Anne when 
and as they should severally and respectively 
attain their said ages of twenty-one years, and 
if any of the said children should die under 
twenty-one, then unto such as should attain 
that age share and share alike, and in case all 
and every of the said children should die under 
age then to pay the legacy to the testator’s 
next-of-kin. The children of Anne who at- 
tained twenty-one years of age acquired vested 
interest in the legacy, notwithstanding such 
f hhBdren died in the lifetime of Anne, the 
« f tlnant for life. Bradley v. Barlow^ B Hare 


5. In construing a will equally with a settle- 
ment made by a person laep 
Court leans to the presumption that the in- 
tention is to vest the portions in the children 
when they most require it, whetfior tlK‘y 
survive the tenant for life or not ; ami whyie 
there is any reasonable ground for supposing 
such an intention, the benefit of^aiiy doubt 
is to be given in favour of the vesting, //la*- 
so?i V. Barer, 10 Jur., H. K, 6.11^; W, R. H/w; 
10 L. T , K. S., 489 ; 2 Hem. & M. 209 ; 4 N. li. 
136. 

A testatrix, after giving property upon 
trust for J., her adopted daugliier, for hie, 
and after her death for the benefit of all her 
children, in the same manner as thereinafter 
declaied respecting one moiety of the rositliie, 
bequeathed the residue upon trust for J, for 
life, and after her decease, m to one moiety, 
ior ail the chiltlien of J. who shonM be living 
at the time of her decease, to be paid to them 
at the age of twenty-one or marriage ; but If 
such times should happen in the lifetime-^ of 
J., the payment to be postponed till after her 
decease; but the testatrix diiected that the 
same should become a vested interest In each 
of the children of J. at twenty-one or marriage. 
There was a similar limitation of the other 
moiety, and a gift over in case of the death 
of all the childien under twenty-one or 
marriage. One of the children attained 
twenty-one in the lifetime of the testatiix, 
but predeceased her:— Held, that the rej[rt- 
sentative of such child was entitled to Ins 

sl33iir0 

6. A testator gave his residuary personalty 
to a niece for life, and dixeoted Ins tnistcvs 
after her death to pay and divide it unto and 
amongst all and e\ery the children of his 
niece who should be liring at the time of her 
decease, if more than one, equally; and if 
only one, then wholly to such only child, the 
same to be a vested interest in him or them 
respectively on their respectively attaining 
the age of twenty-one, hut not to be transfeiwd 
until after the* decease of my niece/’ with 
maintenance clauses:— Held, ^ that the repre- 
sentatives of children of the niece who atlaiiied 
twenty-one, but died in her lifetime, took no 
share, for that the words ‘‘hut not to he 
transferred until after the decease of my 
niece ” were not contradictory to the previous 
expression, confining the c!:iss to children wlui 
survived the niece, and being in any view 
of the case surplusage, could not be held to 
modify the definition of the class, Wiiiiams 
V. Eaythorm, WlUmm v. 6 I*. li, 


testator gave the interest arising from 
)f stock to V, H,, which interest It wa» 
y along with his wife, M. I)., during 
espective lives, but In the ettnt m 
lying and the survivor mawylag 
le capifel to be divided, shar^ share 
»etween their oMldim ; a» 

;ely to take place at |he of their 


7385 
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3. dear exp»gsion of a beqaest after the 

death of the teaaat for life, to the children 
then living: — ^Held, not to be controlled by 
other general expreseiona in the wih, so as to 
vest any interest inone dying before the tenant 
for life» £0 T. B Y, k Oolh 

612, n4 1 Jnr, 571 And see Mm. Mmter. 

Bn.kOQn.m. 

1. A testator having three children gave his 
property to his wife, so long as she lived nn-^ 
mamed, and if she married, and her children 
resided yith her, an allowance was to be made 
tp her, and ‘'after her decease the testator be- 
:qtie%tpied hiS property equally between Ms 
I he dheoted hi$ t^rm to 
Li , i i 


their surviving their parents, the concluding 
woids not being sufficient to render the pre^"- 
vioTisly vested gift contingent. Me MvJie, 
Smmah v. 16 L. B., Ch. D., 112: 29 

W. E. 841. 

1. A testator directed Ms trustees to hold 
and apply the residue of his estate for behoof 
of Ms nieces and their children in certain pro- 
portions, viz. : one-third to A. in life-rent, and 
her children in fee; one-thiid to B. in life- 
rent, and to her childien in fee; and one-third 
to G., D., E., and F. equally among them in 
life-rent, and to their children equally among 
them 2^er sttrj)es in fee. He further provided 
that in c^so A* and B. died unmairied, or 
without issue, or in the event of such issue 
existing, but afterwards deceasing before 
attaining the years of majority, or being 
married, then the two-third* shares destined 
to them aad their issue should fall and aceme 
to 0., D,, E.j and F., and their children re- 
spectively in life-rent and in fee, and equally 
among them per stirpes as provided with 
respect to their own shares of the residue, 
A. and B. died without issue. C. died leaving 
one child, married and of age, but who had 
died without issue before A. and B. Held, 
that the representatives of the child of C. 
were entitled to paiticipate in the division of 
the fee of the two-thmd shares which were 
life-rented by A. and B. Taylor v, Graham. 
3 L. E., App. Gas. (So.), 1287. ‘ . 

2. The rule that the Court leans to a con- 
struction that gives a portion to each child 
that lives to requiie it applies to wills as well 
as settlements. Re Knowles^ Noitaqe v. Buxton, 
21 L. E., Ch. H., 806 ; 51 L. J., Oh., 851 : 47 
L. T. 161 ; 31 W. E. 182. 

A testatrix, after giving a life interest in 
real estate to her three daughters, directed the 
share of each daughter to be applied in the 
maintenance of the chEdren of such daughter 
who survived her tEl they attained twenty-one, 
then the share to be theirs. In case of the 
death of all the children of a daughter under 
twenty-one, the testatrix gave the share to the 
other daughters Held, that a child of a 
danghter who attained twenty-one, and died in 
his mother’s life, took a vested interest. Ih. 


See aUo next Subdivision, and 111. post. 


be aEotted as part of his son Thomas’s share, 
and “ he wished, whoever might enjoy his farm, 
if unfortunately his children should fail of 
heirs,” should take bis name ; and he directed 
his daughter’s share to be secured for her 
separate use. The son died in the lifetime of 
the mother : — ^Held, that he took no interest in 
the property. Tawney v. Ward, 1 Beav. 663; 
8 L. J., N. S., Ch„ 319. 

^ 5. “ And when my youngest child for the 
time being shall have attained the age of 
twenty-one years, then upon trust to pay, 
assign, and transfer the said residue of my 
personal estate unto all my children who shall 
be then living, and the issue of such of them 
as shall be then dead leaving issue,” etc, 
Held, from a former part of the will, to mean, 
in the event of the testator’s widow having 
married again, or having died before the 
youngest child attained twenty-one, And 
that the youngest child, having attained 
twenty-one, and having died before the 
widow married again, did not take a vested 
interest, but her children took as tenants in 
common. Ruff ell v. JSformm, 8 Jur. 819. 

6. Testator bequeathed the dividends of 
10,0002. stock to his wife for her life, and after 
her decease he gave and bequeathed the prin- 
cipal into and amongst A., B , 0., and B., and 
all and every the child and children of K. that 
might be living at the decease of his said wife, 
to be transferred and paid to them respectively 
on their attaining the age of twenty-one years, 
with benefit of survivorship in case any of them 
should die under that age. N. never had any 
other childien than those named in the will. 
They all attained twenty-one, and died in the 
lifetime of the widow:— Held, that they took 
vested interests in the 10,0002. stock. RoUrts 
V, Burder, 2 Colly. 130. 

7. Legacy to the testator’s wife, of the 
dividends of stock for her life, which he 
directed shall he continued in the same stock, 
and then to be shared equally, share and share 
alike, to his children that shall be then living ; 
he also gave to Ms wife a leasehold house, of 
which fifty years were unexpired, for her life, 
and then to be let during the time of the lease 
to G , and the next produce thereof to be 
equally placed in the stocks for the benefit of 
his children that shall be then living, equally ; 
and as to the residue of Ms estate, whatsoever 
and wheresoever the product, hegaye, etc., the 
same, to be collected yearly, to his wife and 
children equally, share and share alike, that 
are then living; in other dispositions, ttie 
words "then” and “then living” were used 
with reference to some period expressed, viz., 
the a^e of tweni^-one, or the death of the 
person to take for life. The stock and house 
vested, at the wife’s death, in those cMldren 
who survived her ; the residue vested, at the 
testatoFa death, in his wife, and all the 
children, equaEy, Reeves v, Brymer^ 4 Tee. 
692 . 

8. Devise to A. for life, and after her decease 
to B. and her cMldren, or such of them as sfiaE 
be then living; the children take vested in- 
terests, and if any die in the lifetime of A, the 
whole goes to the survivors. Bansen v. Homes, 

Amhilre. ’ 

9. ^Testator gave 1,0002. to M.. and the issfiC 

el her body, and in m 

gaye the said , 1,0062. he • 

^ 4 1 ! n . i s 4 
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maintenance of H. H. tintxi twenty-ono, ana 
tlien for her separate use for life ; and then 
to her children, for their maintenance until 
twenty-one, and then to be assigned and 
.transferred to them; but if she should die 
without lawful issue, or, leaving such, they 
should die under twenty-one, then for the 
maintenance of E. H. and K H. until twenty- 
one equally; and then to assign and^transier ; 
the same equally to them, if both living ; but 
if either should be then dead, the whole to the 
survivor* H. H, survived E. H. and E. H., 
who both attained twenty-one ; and upon the 
question whether the representative of the | 
survivor or the residuary legatee was entitled : j 
—Held, that the word '‘then” had reference 
to the death of H. H* without issue; and ' 
that the residuary legatee, and not the repre- 
sentatives of K. H. and E. H was tf^ntitled. 
Widdicomde 1 W. E. 223 ; 1 Brew. 443. 

% A. testator bequeathed a sum of stock to 
trustees, in irust for the separate use of his 
sister for life, and after her death for her 
husband for life, and from and immediately 
after his decease for the chEdren of his said 
sister, who should be then living, in equal 
shares. The husband died in the lifetime of 
the wife -Held, that all the children of the 
testator’s sister, who were living at the death 
of the husband, were entitled to a distributive 
share of the trust fund; and one of those 
children having afterwards died in the lifetime 
of the mother, the representatives of the child 
so dying weie held entitled to her share. 
Arelier v. Jegon, 8 Sim. 446 ; C. P, C. 173 ; 6 
X,. J., H. S., Oh., 340 ; 1 Jur. 792. 

3. A testator directed his executors to invest 
a sum of money, and to pay the interest to 
his daughter for life, and after her death to 
her husband if he should survive her, during 
Ms life, or until he should become bankrupt 
or insolvent, and after his death or becoming 
bankrupt or insolvent, to lay out such interest 
in the maintenance or education of any child 
or children of the marriage who should he 
*Hhen living” until such child or children 
should attain twenty-five; and on his, her, 
vor their attaining that age, then to pay the 
^principal to such children, if more than one, 

^ in equal shares. The husband died in the 
I safe’s lifetime, leaving two children, who had 
:'smbe died under twenty-one ;—Held, that 
’ :the children took vested interests, and that 
^•their 'nkbiher^ as their representative, was 
? ^entitled to fund. Pmk y, MaMhem^ 11 

4., The words, Hhen. living,” though ih one 
^-clause of a will -they ^referred to the general 
;';peiiodqf distribution were in a s4bsequent 
■ |'€^use of the same held 4o refer tc the imme- 
' E dl^e antecedent, viz., the death of ^ tenant 
'fdr^Bfey ‘ v 40 L. E., Chi, 2p8 ; 

I , % 1% ‘ B.; m^;i 19 


ever become payable to the lato 

sister A. and his siski J., or the of his 
nephew, or any of them, and any one tff more 
of such issue should be then dead luivmfjf !i*ft 
issue, then the issue of such slmuld 

be so dead should have and leceiv^e the part 
or share to which tlnur, his, or hGt parent 
would have been entitled If living: *-11015, 
that the children and issue of J. who were to 
take were to be a^certrdnecl at her death. 
S. C. 20 W. E. 876 ; 7 L. E., Ch., 660 ; 27 L. T. 
K. S,89. ... 

5. Testator bequeathed the reskliie of hh 
real and personal estate, upon trust for his 
daughter absolutely upon her attaining twenty- 
one; provided that, in case his said d(Uigbter\s 
decease should happen before the said ago of 
twenty-one, and his, the testator’s, wife shmilcl 
then he living, then in further trust to pay 
her the whole interest of the residue of his 
estate and eSeois; and, on her ch cease, his 
said daughter being dead before the age of 
twenty-one, he devised to his wife the house 
in S Street, her heirs and assigns, fc»r ever; 
then in further trust to pay the prof1iic*e of his 
residuary estate unto and amongst his tiephewa 
and nieces, the children of his sister Ann, and 
such of them as should be then living; the 
daughter died without issue in the Hfelinie of 
the 'wife; the sister had five children living 
at the death of the dauglifcr, and one only, 
Isaac, living at the death of the wife Held, 
that Isaac was entitled to the wholo mldut. 
Hetkerington v. Oahmm^ 2 Y. & Coll* C. 0. 2SS ; 
7 Jur. 570. 

6. A. devised an estate to Ms sons Phineas 
and John equally, during the life of Phimuis, 
and until his youngest child attained twenty- 
one, and on the death of l%ineaH, and on the 
youngest child attaining twenty-one, to sell it 
and pay one half of the money to John and 
his heirs, and the other half among the than 
living children of Phineas. But in case of 
John’s death without lawful issue befer® Ih® 
division takes place, then I his Mf sh»d 
to and amongst my then living gnnulciiihlren, 
share and share alike, Jrdin died uiihout 
issue in 1827, Phineas died in 1858 :-“™Jlohh 
that the grandchildren were to be ascertained 
at the death of Phineas, r?nd that the repre- 
sentatives of a grandchild who died in i><od 
took no share. Crill v. Bam'ett, 29 Beav, 

: m f 

^ f 7. Gift to a niece for life, and afterwards 
p to her, children, and, in default, to the niece^s 
[. mother- for life; and, on such default, and 
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parent’s share: — Hold, first, that the words 

then living referred to the period of distri- 
bnMon. Secondly, that the issue of the chil- 
dren of A. A. took as objects of the gift, and 
not by substitution for their parent. Thiidly, 
th«'^t no child, of A. A. could take who did not 
survive both the niece and her mother. 
Fourthly, that issue of a child who suxvivecl 
the niece did not take, they not tul filling the 
condition of being issue of a child ‘‘ dying in 
the life of the niece.” Fifthly, that the issue 
of a child of A. A. who was dead at the making 
of the will would take “ if then li\iug.” Coul- 
fimmt V. Carter, 15 Beav. 421 ; 16 Jur. 632 : 
•21 L. J., Ch., 655. 

1. Limitation over after a life interest to 
husband for life, or until bankiuptcy, remain- 
der to the wife for life, remainder in case of 
the wife dying in the husband’s lifetime, then 
alter the husband’s death, or sooner in case of 
his becoming bankrupt, to the children “ then 
Jhing”: — Held, these words refeired to the 
period of the wife’s death, and not of the bank- 
ruptcy. Me Mdinffton’s Settlement, 3 Drew. 
202 . 

2. A testator bequeathed 1,000Z. to G. for 
life with remainder to her issue, and in default 
of issue to 0, absolutely. But if 0. should 
die before the death of G., then he gave the 
sum to such of her children as should be 
«*then living Held, that “then living” 
meant living at the death 0. Mmv v. Drew, 
22 W. B. 314. 

3. A testatrix gave all her personal estate 
to a trustee, upon trust to pay two annuities, 
and directed that the sum of SOOl should bo 
raised and invested, and that the same should 
be held upon trust to pay thereout the two 
annuities. And she directed her trustees to 
sell the remainder of her personal estate, and 
the moneys arising theiefrom, and the residue 
of her estate, except the 800/., after paying 
certain legacies, to pay, distribute, and divide 
equally unto and amongst A., B., C., and D„ 
or such of them as should be living at her 
decease ; and in case D, should be living at 
her death, her share of and in her said per- 
sonal estate and the residue of her property 
should go amongst D.’s children; and after 
the decease of the two annuitants, the testa- 
trix directed her trustee to pay and distribute 
th^ said siuu of 800/., and all and singular the 
«§t, residue, and remainder of her said per- 
soh^ estate, unto and amongst A., B., 0., and 

or qnto and amongst such of them as 
ishould be then living; and in case B. should 
not be ton living, the testatrix directed that 
her share of and in to said residue should go 
children. At the death of the 
surviving annhftoK A., B., 0,, and D, were 
dead, but haq fof t t^o children^ who claimed 
to whole of to tesfAtrix's property Held, 
tot they were hhtitled to the BOOl, hut tot . 
the residue did not go exclusively to them, 
Mammait v. Leeimm, 9 Jur. 173. ' ; 

4 A fund was bequeathed upon trust for a ■ 

B ao testator for life, and i after her ' 
husband for. life, and after the 
j survivor, for ' the daughter’s ' 
should be living at her decease 
fche children of such children as 
ad, such children to have their 
^ only; and if there should be j 
or grandchild, in trust to trans- 


fer the fund to all the testator’s children who 
should be then living equally, and the children 
of ^ such of them as should be dead, such 
children to have their parent’s share only 
Held, that under the last-mentioned clause 
only such grandchildren of the testator took 
as survived the tenant for life. Me Mrhnm, 

3 Be G. & J. 558. 

5. Tbe testator devised and bequeathed his 
real and personal estate, subject to certain 
trusts for the benefit of his wife, to his son 
absolutely, but if the son should die under 
twenty-one without issue the testator gave 
the same to his wife during her widowhood, 
with lemainder, subject to certain legacies, as 
she should by will appoint, and in default of 
appointment, or in case she should marry 
again after testator’s decease, he directed that 
from and after the second marriage or decease 
of his wife, which should first happeiii a 
moiety of the trust estate, or so much thereof 
as the appointment should not extend to, 
should he held in tmst for all and every the 
daughter and daughters who should he then 
living of his sister, Mary Miles, and the Issue 
then living of such of them as should be dead, 
equally amongst them/er sUrjm* The testa^ 
tor’s son died under twenty-one without Issue 
in the testator’s lifetime, and the testator’s 
wife also died in his lifetime :—Held, that 
the time of the testator’s death was the period 
at which the persons entitled to take under 
the said residuary bequest were to be ascer- 
tained; that notwithstanding a daughter of 
Mary Miles was dead at the date of the wiU, 
the children of such daughter, having survived 
the testator, were entitled stirpes to a 
share of the said moiety of the residuary 
estate; that the children of a daughter of 
Mary Miles, such daughter being living at to 
death of the testator’s wife, but having died 
in the lifetime of the testator, were also en- 
titled stirpes to an equal share of the said 
moiety of such residuary estate : and that fche 
share of the child of a daughter would not 
lapse by the death of such child in the lifetime 
of the testator, but the entire share of to 
class would be divisible amongst the children 
belonging to such class who survived the 
testator. BasTwU v. Solmes, 3 Hare 438 P 
Jur. 396. 

6. A testator gave a life interest in ihSa 
residue to three of bis children equally,^ ^4 
after the decease of Ms three 

tively, he gave one-tMrd part of to remdue 
unto such of their children as toA^d he ton 
living Held, that on to decease of eaeh, 
to gift over as to Ms third part operated in 
favour of all the cMjdren ol to three who 
were actually living ai the time. Mronn v. 
Tkmpsm ; Mrmn v.. Mmieh 11 Jur., H. 

922; 14 m B. 76; 13 L, T„ N. S., 395, 

7. Besiduary bequest in trust for A. for life, 
and after her decease to be distributed “ be- 
tween to testator’s brothers and sisters, 
and such of their children as should be then 
living, to parents and children to be classed 
together, and to share in equal proportions ” : 

— -Hto those brotote totel^ Mtd i 

cMldren only who survived tA. were entitled,i ‘ 
and tookj7er mpita. Surndrr, . , 

seiK Bw. 222 s 1| J 


to of re# | 











i-Hhll., iHKliiriC-";: 
il.ll It. il iiH iiii: il 







,c-:t w J 


VESTED I!NTEEESTB— Vesting of Legacies. Etc. 


for life, and after her death to sell, and to 
pay the residue unto the testator’s nephews 
and nieces (nine in number) then living. One 
of the persons named died before tenant for 
life that the residue became distri- 

butable in eight shares. Irelands v. Tremlatli^ 
11 Jur., N. S., 479 ; 12 L. T., F. S., 630. 

1. When the eSect of postponing the vesting 
of the shares of children to the period of 
division would he to leave the family of a 
child dying before that period without pro- 
vision, the Court leans stiongly in favour of 
early vesting ; but when a testator provides 
for all his issue living at the period of division, 
Ms words will not be strained in order to make 
the shares vest at an earlier period. lie 
DeigUon, 2 L. E., Oh. B., 783; 45 L. J., Ch., 
825; 34 B L, K S., 81. 

A husband directed his trustees to pay 
the income of his real and residuary personal 
estate to his wife for life, and on her death to 
apply the income in the maintenance of his 
children then living and the issue of his 
children then deceased (such issue taking the 
share which their parents would have taken 
if living) until his youngest surviving child 
attained twenty-one, and when such child 
attained twenty-one, to sell the real estate 
and hold the proceeds and the personal estate 
in trust for his children then living and the 
issue then living of his child or children 
dying before that period. The youngest child 
attained twenty-one twelve years before the 
widow’s death Held, that the class was not 
to be ascertained before the death of the 
widow, and that the legal personal representa- 
tives of a child who had died without issue in 
her lifetime took nothing. U). 

2, A gift of residue, after conversion, as 

soon as conveniently might be after the testa- 
tor’s death and investment, to ail and eveiy 
the grandchild and grandcMldren of the 
testator “ who should be then living,” means 
such grandchildren who should be living at a 
time thereafter mentioned, that is, upon their 
respectively attaining the age of twenty-one, 
and lets in all such giandchiidren as were living 
when the first of the class attained his majority. 
Milliard v. Fidford, 28 L. T., H. S., 892 - 42 
L. J.,Ch., 624. » 

The residue of a testator’s real and personal 
estate was given to trustees upon trust to conveit 
and get in as soon as conveniently might he 
after his death, and to invest the proceeds and 
assign the same unto all and every his grand- 
child or grandchildren (except T., or such 
, ^ grandchild as should then be in possession of 
^ f ce^t^mreal estates before specifically devised) 
^ should ‘'then be living,” to he divided 
foetweetr t^m, when and as snob grandchild 
or gmnacntlaren should respectively attain 
twenty-one ;«~^eld, that the period of ascer- 

X when the 

eiuest of tire' grandchildren, who were to 
^are in, the residue, attained "tveernty-one. 

Bequest of personal estate io A. life, 
fco,the dhildren of A. equally, and 
nmuif or msuO'of A., upon' trust. to seil and 
C. and m their ; 
^ share and share alike: • 

gift was not too remote/ and * 


tenants in common absolutely. C&rmiiek v. 
Cojmis^ 17 Beav. 397. 

B. died before A., but, nevertheless, sheVas 
held to take a share. Ifh 

4. A testator gave a legacy of 200/, to eaeli 
o£ his twelve first cousins, and then, 
noticing that one was dead, he gave the l<«ni y 
intended for him to his eldlclrciu He gau* lik 
wife a life interest in his residuary and | lei »n 1 1 
estate, to be enioyed in specie ; and, iiciii iiml 
immediately after his wile’s decease, he / f\e 
his executors full power to collect all his pio- 
perty together, and sell the houses and other 
estates, and to convert into money all liiH 
funded property, and then to pay first eertum 
legacies, and then the whole of the riunafitdc t « »i 
his property vas to be divided, share and sh ue 
alike, among his afoiesaid twelve first f wmii*, 
and their children. By a codicil he look av iv 
the legacy given by his will to his tei -.in, 
Mrs. B, but cxpiessed his inteiitit n no! to 
exclude her children fiom the beneiit she 
might thereafter possess in the fimtl dnisfoii 
of his pioperty after liis wife’s deman**— 
Held, that the coasinsvho suiwived the tes- 
tator took vested interests absolutely, stibje 4 *t, 
as to those who died leading l&’-iie, to be 
divested for the benefit of tlieir ehilrtren, by 
way of substitution. And that the ehihlim 
of the cousin alluded to by the test itor m 
already dead were entitled to a tWillthsliaro 
of the residuaiy estate, as ropresenl lug such 
deceased cousin. But fill v. BmketikM^ 13 
Jur. 311 ; 18 L. J„ K S., Oh , 122 ; 1 1 Beav 525. 

6. A testator who v as entitled to a reversion 
expectant on the deaths of A. and B , without 
issue living at their death, devised it in trust 
to sell, and divide the produce between Ids 
six daughteis, or such of them as should be 
then living, and the children of sucli of them 
as should be dead, the childien taking their 
parents’ shaie But if only one daughter sm- 
vived A. and B., she was to take the whole, and 
the heir-at-law was to take If no daughtei Of 
child of a daughter should be living at the 
death of A. and B. : — Held, t liat the shares of 
the children of the daiiglitera vested, not at 
their mother’s death, but at the death of the 
survivoi of A. and B. Lemk v. Tempter, 3S 
Beav. 625. 

6. A testator made a sciies of s|M:»«ilic 
devises upon trust for each of Ills children 
for life, with remainder to the children 
of such tenant for life as tenants in eommoa 
xn tml, with cross remainders between them, 
and failing such issue of the tonaafe for 
life, in trust for the testator’s other ohMrea 
equMly, and the heirs of thftif respoitve 
bodies as tenants in common, or If lixoff 
should he only one of Ms said ohlMwn lleih 
living ” in trust for that child, the iWst 
of his or her body; heafteiwai^Sfafe 
of his residuary real and persot*! ifit 
such trusts m should ootobo|| #|| 
declaim mmJMng his speoifiiallf-ailifeet, 
estaH mob gift wm foBo^M W # 

Mn the evi^t any child dy&g} le 
deavlng oMldrqn: 
gift oyer,Qn;failumof|%d 

whose 


that ]% and G^ar 
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XL EFFECT OF GIFT OF nriEEIlI IIT- 
CC^lIE, lETEBEST, OB MAINTENAKCE. 

1 . Gift of Interest. In General, 7389 . 

2 . Mired &ift if and PrmcijMl 

idift if Interei^i itmlf Contingent^ or 
Mreetlon to Aeemiuhte^ 7389 . 

$, Immediate Seremnee (f Principal^ 7390. 

4 . Cijt qf TneomefoUo7e}i h/ Gift of Pfinci-^ 

jm/,7391. . 

5 . Income Mapresdij glmi for Malntenanee. 

7392. 

6. Fixed Stmi given fn* Ifmnfenmice^ 7396, 

7. Poet of Pieome given for Malntemnee 

{ Outitanibuf Clf urges), 7396. 

8 . Pofver or Mserefmi to Appdij Whole or Pwrt 

of Imome for Malnienanee, 7396. 

9. Power to vmhe Admnees, 7398. 


1. of Interest. In Oeneral 

1. liGgacj at twenty-one with interest in ^ 
meantime is a vested legacy. Ilarrison v, 
MmMe, 1 Stra. 238, And see Mnnerem v. 
Fonmremt, S Atk. 645. 

2. Gift of a residue to children not to he 

claimed till twenty-two, bat the interest given i 
in the meantime is vested. Dodson v. Mmh 3 I 
Bro. 0.0. 44)4, i 

3. Direction for interest is evidence of vest- ! 

ing in legatary cases. Mithert v. Parsons, 2 I 
Ves. 263. i 

Trust ** to raise ” 5,0001 portion, “ and pay I 
it,” to such younger child as the father should 
appoint; for want of appointment, to the 
younger children at twenty-one, with interest 
for their maintenance, etc., in the meantime, 
etc., etc. The only younger child died at two 
years old Held, not to be vested in him, so 
as to be claimed by the father as his represen- 
tative, Id, 261. 

4. A legacy devised to S. when of the age of 
sixteen, and interest in the meantime. S. dies 
before sixteen. The legacy vested, and shall 
go to the executor of S. Stajdeton v. Clieele, 

2 Tern. 673 ; Pre. Oh. 317. 

5. Legacy to A. payable at twenty-one or 
marriage with interest is a vested legacy, and 
executor having become bankrupt, it might 
have been proved under the commission ; his i 
certificate therefore a bar, and the residuary i 
legatees not liable. WalcoU v. Mnlt 2 Bio. 
a 0. 305. 

6. Devise of a portion to a child with interest, 
but not to be paid to the child till twenty-one ; 
child dies under twenty-one; portion shall go 
to the administrator of the child. Collins v. 
Metmlfe, 1 Tern. 462. 

7. If a legacy is payable, or given at a certain 
time, out of personal estate, with interest in the 
meantime, it is a vested legacy ; hut if out of 
a real estate, and the party dies before the 
j;ime, it sinks into the inheritance, and the 
construction is the same, if charged on a 
shixed fund, where It is given or payable at a 
certain time. Ta® v. Clarke 1 Atk, 510. 

8. Beduest to be for his second daughter 
that he ehaE have born, for her education, till 

shall atMn the ^e of twenty^-one, and 
she shall attain the age of tw^ty-one 
her aroher heirs, she being christened 5J., 

^ isiwi ill Afault of such issue over ; another 
to A. till the said second daughter 



shall attain twenty-one, and after she shall 
attain twenty-one, to her and her heirs : both 
held vested in second daughter, the third child, 
christened Z., though she died under twenty 
one. Dane v. Gondge, 9 Tes. 225. 

9 Where an absolute property is given by 
will, and a particular interest is given in the 
meantime, it is not a condition precedent, but 
a description of the time when possession is to 
be taken. Booth v. Booth, 4 Tes. 409. 

10 By a will, stock was, aftei the death of a 
tenant for life, to he divided and paid amongst 
the children of such tenant for life ; if more 
than one, equally, on attaining twenty-four ; 
and if but one, the whole to be paid to such 
one child ^ on attaining twenty-four, and in 
the meantime the interest and dividends to be 
applied for the use and benefit of such children 
or child, as the case might he i—Held, that the 
gift was not void for remoteness, the children 
taking vested interests as they came in esse, 
Bell V. Cade, 2 John. & H. 122 ; 10 W. E. 38 : 

6 L. T., N. S., 323 ; 81 L. J., Oh., 383. 

11. A testator gave his residuary real and 
personal estate to his daughter for life, and 
after her death he dhected it to be paid to her 
surviving children as soon as they should 
arrive or come to the ages of twenty-two 
respectively, with a direction that the share of 
the child or children dying under twenty-two 
should go to the other child or children who 
should attain twenty-two ; and directed that 
only the interest of the share of the child or 
children who died under the age of twenty-two 
should be paid to them respectively Held, 
(affirming 11 Jur., K. S , 791), that the gift 
was contingent upon the children attaining 
twenty -two, and therefore void for remoteness. 
Be Bailey, 11 Jur., H* S., 847 ; 13 L. T., H. S„ 
264, 

12. A gift to a class or an individual on 
attaining a given age, which standing alone 
is contingent, is vested if accompanied by a 
gift of the whole income for the benefit of the 
class or individual diiringtho interval. Be Holt, 
Bolding v. SU'iigneU, 45 L. J., Ch,, 208; 24 
W. E 339 ; 34 L, T., N. S., 120. 

A testatrix directed the trustees of her will, 
after the death of a tenant for life, to transfer 
a fund to the children of A. in equal shares 
upon their respectively attaining twenty-one,, 
the interest of the fund to be applied for their 
maintenance until they should respectively 
attain that age Held, that the gift of the 
Merest created a vested interest in the capital. 

2. Mixed Gift of Interest and Principal, Bift 
of Interest itself Contingent, or Direction 
to Aoonmulate. 

13. Legacy to A., assoon as she attain twenty- 
one, with interest — Held, to be contingent,, 
and no interest payable tiB legatee attains 
twenty-one, and is then to be competed from 
end of a year after testator*s death* &dgU v. 
PmgM, 2 3im. & S. 490. 

14* A bequest, by a testator, of one-third of 
Ms personal estate to Ms daughter, and incase 
of his decease to have the interest therein,, and . 
piincipai when she attaili^d,Hi^ ageof 
ive;— Held, to give a Tested rnteSreftTflte 
daughter, though she died un4|r fM| | 






JO- BoqiiPSt of a -pariioiihr st.;-ck 
txast to acciimul.ato the <livit Lends «t 
attained twenty-five, and then to pa; 
over the whole : — Held, to give to A. an 
diate vested interest, on the gi'ound th 
subject of the legacy was severed ai 
apart, although the trustees were ah 
executors, and on his attaining twen 
the stock was ordered to be tranafer: 
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JBreeion' v, Tugmm^ 3 Myl. & K. 289 ; 3 L. J., 
H.S.»Oh,169. ^ ^ ^ 

1* Testatrix directed the trustees of a fund 
(over which she had a power of appointment 
and the survivor of them, his executors, ad- 
ministrators, and assigns, to ^pay, assign, or 
transfer the same to E. M., in trust for his 
daughter, to be vested in her on attaining the 
age of twenty-one, or day of marriage, which 
should first happen, and the interest and divi- 
dends thereof to accumulate for her benefit, 
and be paid to her with the principal at the 
time before mentioned : — Held, that she did 
not take a vested Interest in the fund. The 
daughter died under age and unmarried. 
Me Will, IT Sim. 21 ; IS L. J.. H. S , 

€h., 43T. 

2. Bequest of 1201 per annum, that is to say, 
the interest of 4,0001 stock, to A., with direction 
that interest, as it becomes clue, be added to the 
principal till twenty-one, except 201. per annum 
for clothes, gives a vested interest. Stretch v. 
Watiim, 1 Madd. 233. 

3. Testator, after giving his residuary per- 
sonal estate simply to A. an infant, went on to 
direct his executors to place it out at interest, 
to accumulate, and to pay the principal to A. 
at twenty-four, and in the meantime to allow 
him 602., which was very much less than the 
interest of the fund, a-year for his maintenance, 
and the residue was given over on his dying 
under twenty-one i—Held, that A. was entitled 
at twenty-one to have the fund transferred to 
him. JmBclyn v. Joseelp^ 9 Sim. 63. 

4. Bequest of the interest of the residue to 
the widow for the maintenance of the testator’s 
children, and after her decease the property 
“ to be shared equally amongst all his children, 
if they should have attained twenty-one, and if 
they had not attained that age, then that his 
executors should act as trustees until the eldest 
attained that age, and then pay him Ms share, 
and each one as he or she attained that age.” 
A child who died nnder twenty-one, in the 
Metlme of the widow, held not to have a vested 
interest. Mut&her v. Zem\ 5 Beav. 392; 7 
dur. T4, 

6, A testatrix appointed a trust fund to two 
trustees, in trust to pay tho dividends to A for 
Efe, and after his decease she gave the divi- 
dends to two others, B, and 0., for life ; and 
after the decease of the survivor, she gave, be- 
queathed, willed, and directed the priucipal 
to be divided into two parrs, nnd one of them 
to be “transferred or paid " to the cliildren of 
those two persons respectively at the age of 
twenty-five years :~Hold, that the gift to the 
children was void for remoteness. ^Chance v. 
Chance, 16 Beav. 572. 

^ 6. A ^ gift in terms importing a present 
^ postponed time of pay- 

contingent by a direction 
time of ar- 


twenty-three, btx'ame the personal representa- 
tive of his mother Held, i hat the iegrndes 
weie vested, all hough the payment 
poned; and that the diicctioH to accumulate did 
not vary the question ; tlio latter was tlit rehjre 
entitled io take in Ms own right and as tho 
representative of his decs used brother I lie 
whole fund. Hk 

7. Bequest of lesidne io iiu'-h es iipim trust 
for testatrix’s builheris dilldieu imd 
ehildien, to be equally dhuh d hi Iwt eii them ; 
the dhirlends to hi‘ laid out b} tin tinsters is 
should be most a(hallt.lato«^ for theui ; bn! 
no part of the di\i<luuK to cn for their luxtfil • 
or education, but tlie sniu toamiinukte f«»r 
them until theycouu to the agt ol IweutyMiiie 
years. M. %\as iuu^elt 4me i4 tiie dillflrmi id 
the testatox’h Iwotiiu' Held, that the rbil- 
ciron bom at ihe death c»t the tiNtaliix took 
vested inteu ris ' —Held, itKo, tbal the lcM,i- 
trix cli(i not mean to iii( hide M. as one of the 
children of Ms brotiier, JJuI! Mtihs, TamI, 
513. 

h, A bequest of re-id u try estate to be In- 
vested in consols, and tti be held hy tlie 
executors in trust for all and every the grainb 
cMldien of tho testator, to be di’iiclei! equi'ly 
amongst them at the txiuration of tmenty 
years after his decease: —Held, to eonfiu* 
immediate *^estcd and tninsmissi hie intenris 
to the grandchiklien lining at the death of 
the testator, subject to be cq)e!icd, and lot in 
grandchildren whoinlglit be born k»fore Ilia 
expiration of the twenty ^ears. 

V* Mcfmj, 10 Haie 441. 

9. A testatrix gave the interist of her resi- 
duary estate to her four sisteis during thair 
lives, and directed that on thdr deaths the 
interest of their rcspccli\e shares should, at 
the discretion of her executor, be app!ie<l to 
the maintenance and education, or accumulated 
for the benefit, of the children of each of them 
so dying, until such ehildien should im|w> 
tivcly attain the age of twenty-two ymm$ 
when they were to be entitled to their mother^ 
share ol’ the principal, with limitations over, 
in the event of the death of any of them iiiMler 
that age Held, tlmt the oliiidren of the 
sisters were not to take a vested interest till 
they attained twenty-two, and that all the 
gifts subsequent to the life estates given to 
tl'-e sisters were void n.s being iwo naiMs:;,*. 
T7o’iv/r?/ V. trcdfhe, 1 Eu.-.s. & Id. 203; Tau:!. 
3G1;SL. X, CM, 63. 


8. Immediate Severance of Principal. 
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iavested on a separate deed Held, to be 

vested at death of testator. Lister v. Brad- 
ley, t Hare 10. 

1. A. by will gave all liis personal estate to 
trustees nntil W. slionld attain tvventy-fonr, 
and from bencefortli in trust for him, Ms 
executors, etc. W. lived till twenty-one, bnt 
died before twenty-four Held, a vested 
interest in W. at A/s death, and that age of 
twenty-four was only directory as to time of 
payment* Lore y, BBstrmigc, 5 Bro. V, C. 59. 

2. Where a fund is severed immediately 
from a testator^s death for the benefit of the 

■ objects of the gift, the interests are vested 
and carry the interim income, though the 
only gift Is in a direction to pay at a future 
time. Bmidm v. Mttrray, 1 Hem. & M, 425 : 
32 h. d., Ch., 151 ; 11 W. Ih 359. 

Therefore, whore, under a power of appoint- 
ment ovor^a fund, a testatrix directed the 
trustees, immediately after her death, to raise 
5,000/., and to pay the same equally between 
five nephews and nieces, the shares of sons 
to he payable on their respectively attaining 
twenty-one, and of daughters at twenty-one 
or marriage respectively, with benefit of sur- 
vivorship, and upon trust to apply the residue 
for the benefit of certain other persons : — 
Held, that the interests vested immediately 
on the death of the testatrix, and that the 
nephews and nieces were entitled to the 
interim income arising from their respective 
shaxes. Ib. 

3. Bequest of a residue for life to A., who 
had no child, and at his death iea\i.ng a son 
5,000/. to be deposited in the hands of trustees 
to accumulate for such son for his use on his 
attaining the age of thiity years, and the rest 
to be equally hhared between him and the 
other children; the general division to take 
place as each respectively attained the age of 
twenty-four years Held, not void in any part, 
as the 5,000/. vested at the time of the sever- 
ance, and the shares of the residue must be 
taken to \est at the same time. Greet v. 
Greet, 5 Beav. 123, 

4. A testator, by wall, made in 1821, be- 
queathed the residue of his personal estate and 
effects to trustees, upon trust to accumulate 
until the principal with the accumulations 
ahouH amount to 3,000/. or thereabouts ; and 
when and so soon as such principal and 
isccumulations should amount to 3,000/, or 
thereabouts, then he directed them to invest 
the same, and distribute the interest among 
certain persons for life ; and after the decetise 
of the gurvivor, to distribute the principal 
amongst the issue of such pjersons: — Held, 
that the gift of the fund wjxs not void for 
lOTioteness, although the sum named might 
not be acoumul#ited within the period allowed 
bj law, there would be no suspension of vest- 
ing ; the residue and accumulations, whatever 
the amount be, would vest immeefiately on the 
death of the survivor of the tenants for life* 
0S4k V. Brmu, 5 Jur., H. S*, 635 ; 28 H. X, 

64; 4 He 0. & X If 9. Bemslng 4 Jur., 
E. 531. 

testator left all his real aud personal 
0.^ Ms executor, upon tfugt to raise 
* personal estate 1,500/*, and Invest 
‘ ^ events which happened, for the 

Otw pild to him with interest on 
rffitytone j and in trust to raise 

i’ kp 

^ i i ti i ' 


1,000/., and hand it over to his wife in certain 
amounts therein specified ; and he authoiised 
0. to permit his wife to carry on his business, 
and to dispose of the profits for the mainten- 
ance of herself and his children ; but if his wile 
should be desirous to retire from business, or 
in the event of her manying, then upon trust 
to convert all his property not thexetofore 
disposed of in raising the two sums of 1,500/. 
and 1,000/., and invest the same for the use of 
his son, to he paid to him on attaining twenty- 
one ; and in the event of his son’s death before 
twenty-one without leaving issue, to the use of 
his daughter, with provisions for maintenance ; 
and, in the event of the death of both of his 
childicn before they attained twenty-one, to 
pay the wife 500/., in addition to the sum of 
1,000/.; and upon further trust, upon such 
events and contingencies, that G. should retain 
to Ms own use and benefit all the residue of Ms 
real and personal estate for his own sole use 
and benefit. G. proved the will and assented 
to all the bequests; the testator’s son and 
daughter died in 1834, both infants, the son 
being the survivor, and administration to the 
son was granted to the plaintifi in 1871 : the 
widow died in 1836, having married a second 
time, and G. died in 1869 Held, first, that the 
testator’s son took a vested interest in the 
1,500/. aMeilly v. Walsh, 6 Ir. E., Hq,, 555. 

Held, secondly, that G., by assenting to the 
legacy of 1,500/., was an expiess trustee of it, so 
as to save the bar of the Statute of Limitations. 
Tb. 

Held, thirdly, that G. was entitled to the 
residue for his own benefit. Tb, 

6. A testatrix ga\e money, to become due 
on a policy, to trustees, one of whom she after- 
wards made her executor, to invest, and so long 
as her nephew should be solvent to pay him 
the dividends, until he attained twenty-five, so 
that his receipts alone might foe good dis- 
charges, and that he might not deprive himself 
thereof by anticipation. If he attempted to do 
so, he was to lose the benefit of the provision, 
which was to go over to his family, if he had 
any, if not, to the testatrix’s residuary estate. 
The payment of the dividends was to be half- 
yearly, and there was to bo an apportionment 
of interest in case of the nephew’s death be- 
tween two days of payment. In case the policy 
moneys should not be paid immediately after 
her death, the trustees were to make up the 
first half-year’s income out of her residuary 
personalty. The principal was to foe paid to 
her nephew at twenty-five. There was a decla- 
ration that if the nephew should die under 
twenty-fi\e, leaving children, the principal and 
Interest should go to such children. There was 
also a clause for the advancement of the 
nephew. The nephew died a minor, and with- 
out having been married: — Held, that the 
legacy passed to his personal representative ; 
and immediate payment was ordered, though 
at the date of the decree the nephew, if alive, 
would have foeen between twenty-one and 
twenty-five. Bearsm v. Bbhmn, 16 W. B. 120 ; 
36 L, Oh., 258 ; 3 L. B., Iq., 315. 

Gift of Income followed by Gift of 
Principal. ^ 

7. Testatrix gave to A. the divi 
stock, tlE he should attain the i 
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two, at wliich time she directed her executors 
to transfer the principal to him; the legacy 
does not vest till the age of thirty-two. Bats- 
ford V. MUell, 3 Yes. 363. 

1. If the interest and dividends of a legacy 
are alone the subject of the bequest until a 
particular time, and tbcpiincipalisnot sooner 
taken out of the residue, but is directed for 
the first time to be taken out of it, and paid 
to the legatee at the end of that period, the 
intermediate gift of the interest or dividends 
will not vest the capital. Cwmeh v. Imml, 3 
Y. & Coll. 665 

I 2 A. gave B., his brother, the interest or 

i 1,500A for life, and the principal, after his 

! decease, among the younger sons and daugh- 

1 ters of B. ; but if he should leave daughters 

I only, then to be paid to them at twenty-one. 

; B. had two daughters, one of whom manied, 

\ and died in B.’s lifetime Held, that her 

i husband is not entitled to her share as ad- 

j ministrator. Billingsley v. WillSi 3 Atk. 

^ 219. 

I 3. Construction of an obscure will; first, 

i that the income only, not the capital, was 

disposed of ; secondly, that the disposition was 
in favour of the younger children, excluding 
the eldest. A legacy, not as an independent 
; bequest, with a time for payment or distri- 

I button appointed afterwards, but the time 

I annexed to the substance of the bequest, the 

I interests do not vest before that period. Sans- 

I hmj v. Mead^ 12 Yes. 75. 

.] 4. Testator desired his executor to pay 25 A 

j yearly for the maintenance and education of 

) his natural daughter until twenty-one or mar- 

• riage, and then to pay her 500A The daugh- 
! ter died under age and unmarried. Legacy held 

I not vested. WatsoTi v. Hayes, 5 Myl. & C. 125; 

9 L. J,, K. S., Oh., 49 ; 4 Jiir. 186. Reversing 
I on this point 9 Sim. 500 ; 8 L. J., S., Cb., 

I 169; 3 Jur.148. 

- 1 ] 5. Gift to two executors and the sundvor of 

' 1,0002, stock, in trust for A. and B., to pay 

I them the dividends thereof from time to time, 

I and from and after the decease of the ex- 
ecutors, the 1,0002, to A. and B., their executors, 
^ etc., equally : — Held, that they took absolute 
equitable interest in the stock as tenants in 

i common during life of executors, and on their 

death absolute legal interests, Gardimr v. 
j B%i, 3 Madd. 425* 

6. A bequest of residuary estate to trustees 
to apply the interest to the education and 
" ^ J maintenance of A. during her minority, and, 

i j l U \ when she has attained the age of twenty-one 
I ^ I ‘ j r to the use of A. absolutely, does not 

I , < I i give A. any vested interest till her full age is 

f ' ' >* 4 I 0 ^d, if she dies during her minority, 

W, ‘^1 I t'he residue ; goes to the next-of-kin of the 
l/" i JbkieU V. — 1 L. L, Oh., 69. 

\ ^ 7. A testator, who had two sons and one 


V; 

yfiAri 1 * . " . ' 


aughtef, gave -^e interest, dividends, and 
nnual proceeds of 8,0002. stock, standing in 
is hamA;tb W., one of his ohlldrenj for life, 
nd, aft^r his. decease, he gave the said prin- 
ipai stock;- or sum of 3,0002. lahie all and 
very the; child and children: of .W., to ‘be 


■ /V f , y^iuidly divided,' between and amongst them,* 
" ' ^ U TOre than one, share and share alike : and 

h t)'ut 'one, the whole to such one,~tOi, be paid,' 

^ ^ . or ^-^ransfeired to him; her, or them^ on his, 




<or . thmr t-attainlng . twc^ty-cme, ^ arid the ' 

rest to ' hft < in tIvP 'nniij'aTrt'iirrtW 






maintenance and education. He gave similii 
legacies to each of his other two cliildrc.n anil 
their children ; ** and upon the death of eitln i 
of my said sons or daughter wlthmii issue, 
then I direct that the interest, dividends, aiirl 
produce so as afoiesaid given and beqtui^thed 
to him, her, or them, so dying, shall be pnitl 
and imjable to the sunivors or sun Ivor of 
them my said sons and daughter in equal 
shares and piopoitions.” The testator’s son 
W. survived him, and had one child, who |U< - 
deceased him — Hild, that the limilation ovei 
leferred. to the death of i ither of the t< stator 
children without leaving Is^ue living at hh 
death; that the child oi W. look a \esti*d 
intciest at his birth, but liable to he divt‘ ted 
by the death of W., without leavluj 
living at his death; anl that the gdt mir 
ihereioie took effect, IVnfwm! v 
2 him. H. B. 192; 16 Jiir. 400; U Cit., 
473. 

8. A testator gave all his real and pirsoiial 
estate to trustees to convert into momy, ami 
out of the jiroceeds of the conviUNioii to paj 
various legacies and annuities nnd h** diucltd 
his trustees to hold the residue of his pm scmal 
estate so converted into mone) , upon trii'*! 
pay the income for the beneilt of Lis foul- 
natural chilclien, or such of them as miHit he 
living at his death, until they should Mv%h\ 
twenty-one or marry, and when they aita!i« I 
that age ujjoii ti’iibl to pay or transit r tin* 
residue of his peisonal estate unto tlie four 
children in equal shaies as tenants ia com- 
mon: — Held, that the sharers of the four 
children did not vest till twenty-one, and 
that the share of one rhiid who ilittl umler 
twenty-one was undisposed of, and passed m 
to the realty to the bcir-at-lam*, and as to the 
peisonalty to the next-of-kin of the testator. 
A^pe7ieer v. IViImi, ifj L. XL, 501 ; 42 L. J , 
Oh, 754; 29 L.T,N.B,19. 

9. A testator gave 5,0(M. to trustees upon 
trust to invest, and to apply the income to or 
for the maintenance of a nephew till he slunild 
attain his age of twenty-four, amt directid 
that when he attained that age the principal 
should l>e paid to him, and he made a gitt 
over in case of the death of the nephew under 
that age. The legatee was an infant at the 

: testatoris death, and died an infant some y< aw 
afterwards. The trustees raised the fciiul, and 

: applied part of the income to his mainit nanre 

■ and educations and at his death they had in 
their hands an accumulation of income un- 
applied Held, that the legacy wm vested at 
the testator’s death, subject to be divested in 
the event wMeh happened of the death of the 
legatee under the specified age, and that tlife 
whole of the income belonged to him iuriaf 
his life, and that his personal repreewililive 
was entitled to the accumulations. M$ 

: 16 L. R„ liq», 221 ; 42 L. ff., OL, 4»| II 
820. 

‘ : ^ I I ^ ^ ^ 
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tliereoTit ; and directs the 4,OOOL to be raised 
out of a trust estate ; this is a vested legacy. 
€me V. €me^ 2 Vern. COS, 

1. A direction for maintenance has not the 
same effect in favour of vesting, as giving 
interest. Mmium v. Grahamy 6 ¥cs. 240. 

2. A father assigned ceitain leasehold pre- 
mises to a trustee, in trust for his son until he 
should attain the age of twenty-one jcars, and 
in the meantime to stand possessed thereof in 
trust, to collect and receive the rents and 
profits thereof, as, and when, the same should 

, become payable, and thereupon to pay, apply, 
and dispose of the same for and towards the 
maintt nance, education, clothing, and support 
of the said son during his minouty ; and upon 
Ids attam!iig»the age of twenty-one} ears, upon 
trust to assign the said premises, together 
with the lease and the accumulation of rents, 
unto the sjjid son, his executors, etc., for the 
remainder of the term:— Held, son took a 
vested interest in lease, and on his death 
that it passed to his peisonal representatives. 
Stepkms V. Ffo&% 2 Y, & Coll 302; 6 L. J., 

S., Exch. Iq., 41. 

3. Bequest to A. for Ms second daughter 
that he shall have bom, for her education, 
till she shall attain the age of twenty-one, 
and after she shall attain the age of twenty- 
one to her and her heirs, she being christened 
S. ; and in default of such issue over. Another 
bequeht to A. till the said second daughter 
shall attain twenty-one, and after she shall 
attain twenty-one to her heirs. Both held 
vested in second daughter, the third child, 
ohiistened 2,, though she died under twenty- 
one. Lam V. GoudgCy 9 Ves. 225. 

4. A husband bequeathed the residue of his 
personalty to trustees in trust to permit his 
wife to carry on his business until his son 
should attain twenty-one, the wife maintaining 
all his children in the interim, and then after 
a trust to pay her lOOiJ., in trust for the son 
for his own use and benefit Held, that the 
son’s attaining twenty-one was a condition 
precedent, and that as he died under that 
age he took no vested interest in the bequest. 
mlUvm V. Mdgdly Lbmiid v. Mhjelly 23 W. E. 

5. Gift to A. for life, and after his death 

to all his children who should be living at his 
dea^, and who should attain the age of 
twenty-five years ; with a direction to apply 
the whole Income in maintenance Held, 
that the gift was not void for remoteness, 
the tenant fot life having died in the lifetime 
of the testator. Bmtliem v. 22 

B. J., Oh.* ; 16 Beav. 176 ; 1 W. E. 86. 

6. A testator gives 3,0002. to trustees, upon 
tiust to pay the interest to A, during her life, 
and, after her decease, to apply the interest 
to the maintemnee of the children she had 
at the date of the will, and the survivors of 
them, till they attained ’|wenty-four respec- 
tively, and, upon their respectively attaining^ 
that age, to transfer their shares to each of 
them; the share of any one dying to go to 

. the survivors, upon their Attaining twenty- 
fO'^j with a direction, that, if none of the 
cMldren should be living at A.’s death, or if 
o'Mhem should attain twenty-four, the 
should go over: of those children 
attained twenty-four, but he died 
Held, that the fund vested 


in him absolutely. Lmigshw v. JButtSy 5 L. d., 
Gh., 166. 

7. Bequest of 1,0002. to A., upon trust to lay 
the same out in consols and pay the interest 
and dividends to B. for life ; and immediately 
after her decease, upon trust that the said 
stock should be transferred to B.’s daughter 
0., in case she should then have attained the 
age of twenty-one years, for her absolute use 
and benefit ; but in case the said 0. should 
not have attained the age of twenty-one years 
at the decease of her said mother, then upon 
trust to pay and apply the said interest and 
dividends, as the same should become clue and 
payable, for the maintenance and support of 
the said C., until she should attain the age of 
twenty-one years, and upon the attainment 
thereof, upon trust to transfer the said stock 
or fund to the said 0. for her use and benefit. 

B. and C. survived the testator. Afterwards 

G. died in the lifetime of B. without having 
attained the age of twenty-one years : — Held, 
that C. took a vested interest in the 1,0002. 
Manmmid v. Mauhy 1 Golly. 281 ; 13 L. J., 

H. S., CM, 386; 8 Jur. 568. 

8. Bequest of a sum to trustees to pay the 
interest to his son’s wife, for the benefit of 
herself and husband and children during his 
son’s life, and after his death for the benefit 
of the wife and children, and at her death to 
be equally divided among the latter if they 
should have attained twenty-one, and if not 
the interest to be applied for their mainten- 
ance ; and in case of the wife marrying again, 
the children were to receive their shares at 
twenty-one : — Held, that their shares did not 
vest until they attained twenty-one. Taylor 
V. Baeoiiy 8 Sim, 100. 

9. A testator directed that certain funds 
should be payable to cMldren on their arriving 
at the age of twenty-one, and that Ms trustee 
should in the meantime pay and apply the 
interest towards the maintenance of such 
children until their respective shares should 
become payable ; and that it should be lawful 
to apply the whole or any part of the principal 
to which any infant might be entitled under 
the provisions thereinbefore contained, at any 
eailier peiiod than the same would become 
vested or payable by virtue of such provision, 
for the advancement of srtch infant:-— Held* 
that the representatives of a child who died 
under the age of twenty-one were not ^titled 
to the interest accrued during his minority. 
SJiaife V, Stmariy 10 Jur. 299. 

10. Testator gave 5,0002. to trustees, in trust, 

for Ms daughter E. for life,^ and after her 
death, in trust to apply the interest for the 
maintenance of all her children who should be 
living at her death, during their minorities, 
and on their attaining twenty-one, in trust to 
transfer the same equaBy between them. But 
if E. should die without leaving any such child, 
or, leaving such, they should all die under 
twenty-one, then to transfer the same unto 
such children of E. as should be living at :5.’s 
death without issue. One of B.’s children 
attained twenty-one, but died id lifetime : 
*-.Held, that that child did not talm a vested 
interest. Tulc^t v. JGatrk, M 538 ; 2 L. 
H.S.,Ch.,18. ■ 

11. A testator directed Ms 
the interest of 2,5002. to his; 
life for her separate us#, and ‘ 
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for the maintenance of all her children nntil 
they should attain twenty-one, and then the 
principal to be equally divided amongst her 
said children ; and if his daughter should die 
without leaving a child, then that the piinci- 
pal should be divided amongst all his own 
children then living. The daughter had chil- 
dren, hut they all died under twenly-one: 
Held, nevertheless, that the legacy vested in 
them. Park&v v. Goldioig^ Id Sim. 418. 

1. Gift hy will to daughters for life, and 
afterwards to “pay and divide'^ amongst 
their issue (childien) then living, at twenty- 
five, the whole interest being given in the 
meantime for their maintenance during 
minority:— Held, that the age of twenty-five 
referred to the period of dHzihution and not 
of vesting. Tatlmn, v, Temon, 29 Beav. (501 ; 
7 Jur. H. S. 815 ; 9 W. K. 822 ; 4 JD. T., H. S., 
5B1. 

2. A gift of personalty to trustees for A. for 
life, and after his death in trust for the childien 
of A., “as they severally attained twenty-five 
years, the income to be applied during their 
respective minorities by their guardian for 
their maintenance, etc,, with a^gift over, in 
case fio child of A, should live to attain 
twenty-five Held, to be vested, and not too 
remote. Davies v. MsJier, 5 Beav. 201; 11 
L. J.,H.S.,Ch.,338; 6 Jur. 248. 

3. Testator gave Ms real and residuary per- 
sonal estate in trust to pay an annuity to his 
nephew, and, subject thereto, in trust for his 
daughter for life, remainder in tiust to pay 
the income for the maintenance of all and 
every such child or children as she raig ht leave 
at her decease during his, her, or their minoiity ; 
and when the youngest should have attained 
twenty-five, to "pay,' assign, and transfer the 
income, together with the piincipal. to the 
children, the same to be divided equally be- 
tween them, share and share alike ; but if any 
Of them should die leaving a child or childien 
who should attain twenty-one then to pay and 
assign the share of such child to such his or 
their child or children ; and the testator then 
expressed his further will to be, that his 
trustees should, immediately after his nephew’s 
decease, convey, release, and assign all his 
freehold and leasehold estates unto the heir 
or heirs, who should be legally entitled thereto ; 
and in case his daughter should leave no child 
qr children, oi* they should die under age and 
unmarried, tlefi in trust to pay and assign the 
income, toofether with the whole residue, unto 


amongst them. There were seven children; 
and two of them upon attaining twenir-one, 
while four of the others were yet inhnits, 
petitioned jointly with the mother that tlio 
amount of their shares might he paid ti) I h« m 
for their advancement in the world*- -Hell, 
that tlie shares beoaiiic vested upon the 
children attaining twenty-one, ami though the 
Court would not use illy sanction Hie jfnmvni 
of the shares, whtne the wdiole inocniic was 
not ample icr the inainti nance of the cinldien, 
yet such a course might bo adopied here upoiri 
the undeitaking of the two chiidivn to secure , 
to the mothoi the diufhntls which would 
have accrued in respect of those .snniH. Bfffij 
V. Dri/ant, 31 L. J., Oh., 327; 2 Dr. 8m. 1 ; 

8 Jur., N. S., 60 ; 10 W. R. 212 ; 5 B. L, N. H., 
818. 

5. A testator fliroHed that a rC'^iduar) iimd 
should be held in tiust for the clnltUen oi lus 
two nieces, M. and B., to be cqn'illy dj^ldul 
amongst the children, or i he survivors of tin w, 
as they attain their majoiity; and in the 
meantime,” that the interest of such iiltmiiile 
residue should be “from time to time paid to 

: my two nieces in proportion to the number 
. of the children each may have at the tune 
; such interest becomes doe and payable, for 
i the use and education oC such children — 
i Held, that the childien took vested inierod'n, 
defeasible in the event of their not atniiiiini;* 
full age. llnviff v. Wright, 3 L T,, K. H.* 
237. 

6. A testator directed the interest of his 
residue to be applied to the maiiitwumce and 
siippoit of his sun, am! his son’s wife and chil- 
dren, and after the death of the survivor of lus 
son and wife, he directed such intefast to be 
applied by his executms, In the support of and 
hiinging up the child and children of his son 
during their minority or minorities, and as 
they seteially attained Iwcnty-rme be gave 
and bequeathed the sluarc of each to be |mlcl 
to her or him. and in ease only one of such 
children should live to attain twenty -one, th« 
he gave the whole to such one child alxso- 
lutely: — Held, that tlm gitt to the children 
was contingent on their attaining Iwcaty-oiic. 
Tracey v. Dnicher, 24 Beav. 43B* 

7. A testatrix gave the interest of her resi- 
duary estate io her four sisters during their 
lives, and directed that on their deaths the in- 
terest of their respective shares should, at the 
discretion of her executor, be applied to the 
maintenance and education or accumulate for 


Jdren of each of them so 

ntv-two T'eatBi. when thsv 
their mothefs sharo ol 
limitations over kif|# 
any of them nndtJf 
5 children of the 
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lately, B. snrvived tlie testator and died 
under thirty Held, that B. took a \ested in- 
terest. Be JBwm^ Lsaaeson v. WehsteTy 16 
L. B., Oh. B., 47 ; 29 W. II. 3iS. 

1, A testator gave all his real estate to his 
mother for life, and after her death to his 
executors, upon tiust to sell, and to stand pos- 
sessed of the proceeds of such sale npon trust 
to pay to his nalnial daiigliter II. 500Z. when 
she should attain twenty-fi\ c ; and the testator 

directed that the legacy shoiild carry interest 
from the time of his mother’s decease, which in- 1 
^ tcrest should be paid in and towards the main- | 
'tenance, eelncaiion, and sniipori of his natmal 
daughter until she should attain the age of 
twenty-live.” He then gave two other legacies ; 
and, subject as aforesaid, he directed that the 
trust moneys should be tor the benefit of the 
persons mentioned in his vill. lie died in 
1849, and Ms mother died in 1850. After tho 
death of his mother the real estate was sold, 
H. died in 1857, at the age of twenty-three : — 
Held (reversing 4 Jur., H. S., 1094), that the 
legacy was vested in H., although she died 
under twenty-five. Me Mart, 4 Jur,, H. S., 
1964 ; 28 L. J., Ch., 7. S. G. mm. Me Mart, 
Exp. Bkeh 3 Be G. & J. 195. 

2. A testator de"^ ised Ms real and personal 
estate to trustees to sell and invest, and to pay 
the interest to his wife, to be applied in sup- 
port of herself and her childien until they 
should respectively attain twenty- one; and 
upon their severally attaining twenty-one, to 
divide the capital between his wife and chil- 
dren:— Held, that a child who died under 
twenty-one had attained a vested interest. 
Bird V. MmjMiry, 33 Beav. 331. 

3, A testator diieoted the proceeds of his 
real estate to be invested in stock upon trust 
to pay the dividends to his two daughteis in 
equal shares during their natural lives, and 

from and after their decease to go to their 
respective children for their support and main- 
tenance until they shall attain the age of 
twenty-two years severally, they to receive the 
principal and interest as they attain such age, 
in equal shares;” should either die before 
twenty-two, the shares of either of them so 
dying before the attainment of such age to be 
eqtta% divided among the survivors or survi- 
vor of them Held, that the children took 
vested interests. The divesting clause was 
h|ld to be void. MohU v. Mano^m, 2 Bm. & G. 

2W. B. 341 

4. A twtate gave real estate in trust for his 
datt|hf#: B. for life, and on her death to sell 
and 4Mle |he produce among her children, 
with a difoOf on to pay to the children on their 
atteining Iwbnt^bne, and a gift of the income 
in the meanSmt for r^ntenance ; and in case 
B. should die ydthout leaving any children, he 
gave the property over. He afterwards gave 
other real estate to his sons T. and M.,and the 
survivor for life, rendainder in trust to sell and 
divide among their-, chilc^en, in the same 
manner at the same ageS, and the interest to 

applied in the meantime in a similar 
"in every respect, as in the case of the 
for E.^s children Held, that children, 
whether of E., T., or M., took vested interest^ 
at birth. S^ixiTfipton v. Shrimpton, 11 W. B.^61: J 
31 Bea?. 425. ' ? i 

‘ ■5, Bequest of residue upon trust to apply 
such part as the trustees should think fit for 


maintenance of A. until twenty-one, then to 
pay her out of income 600A a-year until 
twenty-five, and then A. for life, and after her 
death for all her children until they should 
respectively attain twenty-five, then for such 
children so attaining twenty-five, with a gift 
over. Similar bequests of leaseholds, except 
that it concluded with an absolute life interest 
in A.: — Held, that the children of A. took 
vested intercuts at birth, and that the gift over 
was void tor icmoteness. Sard castle v. Sard- 
castle, I Hem. &. M. 405 ; 7 L. T., H. S., 503; 

1 H. K. 83. 

6. A testator bequeathed leaseholds in trust 
for his wife for life, and, after her decease, to 
apply the rents for the maintenance and edu- 
cation of all his childien living at his decease ; 
and after all his childien should attain twenty- 
one, upon' tiust to sell, and pay, and divide 
amongst all his children; and if but one, or 
but one surviving child, the whole to such 
child • — Held, that ail the children who sur- 
vived the father took vested interests. Bout- 
to7i V. Pilcher, 29 Boav. 633 ; 7 Jur,, H. S., 707 ; 

9 W. B. 626. 

7. B. by his will gave to wife certain pro- 
perty for life or during widowhood, with 
remainder to trustees upon trust to pay the 
lents to M, 0. for life, and after her death for 
the maintenance of any children she might 
have until the youngest attained twenty-one^ 
with remainder upon trust to sell, to distribute, 
and divide the proceeds among such children 
equally ; and if but one, the wlible to such one. 
But in case M. C. should die without issue, or 
such issue should not attain twenty-one, then 
the testator gave such property to his son 
W. B. in fee. Then followed ^fts of other 
property charged in various ways, with a 
geneial gift of residuary realty and personalty, 
upon trust to lay out the same and pay the 
interest to M. 0. for life, her receipt to be a 
good discharge ; and after her decease, for the 
education of her children until the youngest 
attained twenty-one, when the moneys should 
be cquall} divided among thorn, and if but one, 
the whole to that one; but in case M. 0. 
should die without issue, or if such issue 
should not attain twenty-one, the whole to go 
over to testator’s son W. B. absolutely. On 
the question whether M. C.*s cMMrep* dAf 
under twenty-one, took Held, that they dm 
not. BavmiMU v, BavmMU^ 5 W. Bj ll* 

8. A father devised his ptop^ph|>^n%ust 

for his daughter for life, and d^th 

upon trust to sell and inve^^ a^pO pay the 
incomi^ ^‘during the mihori1fi« of her children 
towards their respective c pj^ainfeenance,” and 
dedlared that ^ ahd when his grandchildren 
should severally attain twcuty-one years, or, 
if females, marry, his trustees should pay, 
assign, and transfer unto such grandchild so 
attaining twenty-one, or marrying, an equal 
share of the trust funds stirpes according 
to the number of grandchildren living at the 
death of his daughter. She had five children, 
all of whona survived her, and two of' whom 
died in infehby i— ^Held, that all her children 
tciok ahsoitlte vested interests, and that the 

1 1^4. represent4f^, pi I 

died entitled to f * “ ‘ ‘ ^ 
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of any legatee in remainder, who should die 
in the^ lifetime of the tenant for life leaving 
lawful issue, should be “ assi^ed and trans- 
ferred to such issue respectively, 
shares and proportions on their attaining 
twenty-one; and the dividends and piooeeds 
in the meantime to be applied in or to^ds 
tlieix maintenance and education : ilelci, 
that the gift of income, being an enUie 
class, for maintenance only, was not sumcient 
to vest the legacy in the issiie before twenty- 
one. Me Ashmore, 39 L. J., Ch., 202 ; 9 L. E., 
Eq 99' 

l! The bequest of a fund upon trust for a 
class or for individuals on their attam- 
insr the age of twenty-one years, with a gift 
of the income in the meantime as maintenance, 
is an immediately vested legacy, the time ot 
payment only being ^ohtvomd, Me Molt, 
45 Ii. X, Oh., 208; 34 L. T. 120; 24 W. B. 
339. 

2*. A gift to be transferred to the legatee 
on bis attaining twenty-one, with provisions 
for maintenance out of the income meanwhile, 
and a gift over on death under twenty-one, 
such gift being afterwards referred to by the 
testator as a contingent gift, is vested before 
twenty-one, so as to be forfeitable on convic- 
tion for felony. Me Bateman, 42 L. J., Ch., 
553 ; 15 h. B.,‘Eq., 355 ; 21 W. B. 435 ; 28 L. T., 
N. S., 395. 


becomes due, be added to principal, till A. 
attains twenty-one, except 20^. per for 

clothes, gives a vested interest. Streten v, 
TFhawJ.?, 1 Madd. 253. , 

6. Legacy payable ai twenty-ono, mill a 
certain allowance in the mcaBtimo ; Oie 
legatee dies before twenty-one; hi^ oclimai- 
stiator not entitled to the legacy till such time 
as he would have attained twenty-one. IwmU 
v. Smith, Ambl. 588. 


Eixed Sum given for Maintenance. 


Z, Direction to executors to apply 25?. per 
for the maintenance ot testator’s 
natural daughter, till twenty-one or marriage, 
which should first happen, when his executors 
were theieby required to pay to her 500?. She 
died under twenty-one, and unmarried -—Held, 
that the legacy failed. Watson v. Hayes, 5 
Hyl. & C. 125 ; 9 L. J., H. S., Oh., 49; 4 Jur. 
186. Beversing on this point, 9 Sim. 600 ; 8 
L. J., S., Oh., 169 ; 3 Jur. 143. 

4. A testator gave his property, after the 
death of his wife, to trustees, on Irust to pay 
the interest and profits to his two daughters, 
J. and to their separate use, with a direc- 
tion to pay to, and apply for the benefit of A., 
the son of B., 200?, annually, when he attained 
the age of twenty-one years ; and before that 
period, such part of the 200?. bequeathed to 
hip m might be judged proper; he then gave 
to daughters power to dispose of the principal 
. hi will to their children or grandchildren 
' respectively, “except that proportion^ of the 


jV f ' ^1 pspectiveiy, except mat proporuoxi ux uue 
ah given to E, and from which the 
■ "" !. i ’ - ' ' ■ interest is tp arise to my grandson on 4,000?., 


I/' hfi ihletest kto ‘arise to my grandson on 4,000?., 
r'Ui 1 fif 'vrhici' sum ''Shall he my grandson's property;” 

J i I hi |an<S M ^e'mther of the daughters died with- 
t ' - r ' / -out" issue.* he ' limited her share of the fund 


See also next Subdirisiom 


t. Part of Income given for | Maintenance 
(Outstanding Charges). 


7. A testator bequeathed a fund, which was to 
be produced by the coiueision iqto money of 
the residue of his real and personal estate to 
trustees, in trust, to iviy the interest of one 
moiety to his daughter for her separate use 
during her life and after her death to pay 
100?. a-year to her htisband during his life, anci 
to apply the remainder of the cli\ Mends to the 
maintenance and education of all and every 
her children, until they attained twenty-one 
respectively, and when they attainetl their 
respective ages of twenty-one, upon to 
i pay the principal to them in equal sharevs ; tho 
1 mother survived the testator, and left two 
cliildren, who died under twenty-ime. The 
moiety of the residue \ ested in these children* 
Jones V. MacJdkeain, 1 Buss* 220. 

8. Devise charged with debts to trustees and 

their heirs, in trust to receive, etc., the rents, 
etc., and thereout to sup|-)ort and e<tocate the 
devisor’s son, till the age of twenty-one, ami 
then to him Held, not a use executed in mm 
before twenty-one. Bailey v. 7 Ves. 

9. A testator gavea|»rtion of Ins persona! 
property to trustees, to invest the same in the 
securities therein mentioned, and pay out of 
the proceeds an annuity of 5?, to and apply 
the residue ot the interest towards the maint* 
tenance and education of C, until twenty-cjiie ; 
and on Ms attaining that age, to transfer the 
principal and the trust moneys charged with 
the annuitv of 5?. unto C. absolutely. But If 
0. should die before twenty-one, ami during 
the life of 1\ then the trubtees were to pay l\ 
for life an annuity of 101. in lieu of tlM5 6?., tad 
to pay the remainder of the interest during the 
life of B., as well as the principal ate her 
death, to a third person absolutely. F., the 
annuitant, died before C„ but C. died a mmor: 
--Held, that the gift to 0. was an absloluto 
vested interest in him, notwithstanding i« 
died under twenty-onej the eetoto 


diyested, since the piecise coatinrtaey o*jD, 
dying under twenty-one, and diaiu^ Wgly 


j 'over 'to .the daughter, her children, or grand- of F., never happened ; that con 

' IdbildreM '• ' A^ .having , attained twenty-one, representatives of 0. were entitl 

5 tk-nM BTa ViTAl'TT’c.vtcL'lTfA+.i'mA fTTfa,!; TUftriTV HottS Ath0rt&n}.^^l^ ''*■ 


rcbildrem '• ' A^ .having , attained twenty-one, repres 
j ' ‘ .and died in Ms motheris' lifetime ;wHeld, that perty. 

. ,■ ihe annuities ceased- upon his dCafth^* that the 

A OAOl ■nfli'D'Pr ypqIatI m hiTTi "O'. Tjmmsm/, 


^ ' _ 5^^ E^ss. * I ■ ^ ^ ^ ^ 
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sums out of rents for maintenance as B. sBoulc 
appoint : by codicil, be directs trustees, dur- 
ing H.’s minority, to pay rents to plaintiff, so 
mucb as she pleases for Ms maintenance, and 
tlie residue to her own use : by another codicil, 
lie directs trustees shall not settle the estate 
on N. and the heirs of bis body, till twenty-six, 
and till then such maintenance as trustees and 
plaintiff shall think fit: — Held, that lents 
\csted in N. at twenty-one, and the time of 
receiving only piolonged till twenty-six ; and 
trustees decreed to account for rents, etc., 
fiom N.’s age of twenty-one to twenty-six. 

• Smith V. Nenyort, 2 Atk. 344. 

1. Bequest to tiustees, upon trust to pay to 
each of the testator’s children who should be 
living at his death, as and when they attained 
twenty-five, the sum of 3,000Z. absolutely, with 
a power for the trustees to apply all or any 
part of the i|iconie of the shares of the children 
for their maintenance or education till twenty- 
five -Held, to give the children vested inte- 
rest s at the testator’s death. SccUs v. Birh 

4 De G. & Sm. 105 ; 14 Jur. 800 ; 19 L. J., Ch., 
280. 

2. Bequest to A. for life, with remainder to 

her children who should attain twenty-five, 
with a clause for maintenance duiing minonty 
and for accumulation of surplus income : — 
Held, that the gift to the childien was not 
void for remoteness. B^te v. 

9 Beav. 820. 

The marginal note of Bute {Marqws) v. 
Jlarman^ 9 Beav. 320, is Incorrect, the be- 
quest having been held void for remoteness. 
Ih See 16 Beav. 166. 

3. A testator bequeathed the residue of his 
property to trustees to assign and transfer the 
same to and amongst all and every such child 
or children of H. as should be living at his 
(testator’s) decease, to be equally divided 
among them if more than one when they 
should attain the age of twenty-one ; and if 
there should be but one who should attain the 
ago of twenty-one, then the whole to such 
child absolutely. Power of maintenance dur- 
ing minority was given to the trustees ,* and 
during the suspense of absolute vesting the 
residue of the annual proceeds was to be 
accumulated for the benefit of the persons 
who should become entitled to the principal : 
—Held, that no child of M. who did not attain 
twenty-one could take a vested interest, Mernj 
V, B Ii. B., Iq., 619* 

4* Testator gave to trustees a sum of money 
upon trust to pay the income unto A. B, and 
his wife during their ioint lives, and to the 
survivor for life, and after the decease of the 
survivor to apply the income theieof, or of 
so much thereof as they should think proper, 
in the maintenance, education, and bringing 
up of their child or children during their 
minorities, and upon their attainment of 
the age of twenty-one years to pay and ’ 
divide the principal sum, with the accumu- | 
lations thereof, unto and equally amongst | 
such child or children, and in case there I 
should be no child, unto A. B., his ese*- ; 
cutors, etc. Two out of four children, the I 
, issue of the marriage, died infants 'without i 
having been married, and one child attained 
■ the. age nf^enty-one years, and died intestate 
hoen married Held, that the 
children *Hd not vest till they ' 





attained the age of twenty-one years, and that 
the surviving child, who attained the age of 
twenty-one ‘years and married, was entitled 
to the deceased children’s shares. Be Brim- 
sliaw's TmstSf 11 L. E., Ch. D., 406 : 48 B. J., 
Ch., 399 ; 27 W. E. 544. 

5. A bequest of a legacy, upon trust to 
apply so much of the interest as the trustees 
should think proper in the maintenance of 
the testator’s grandson until twenty-one ; and, 
upon his attaining that age, to pay the whole 
ot the interest of the legacy to the grandson 
for his life : and a direction that, after the 
decease of the grandson, the trustees were to 
stand possessed of the legacy and interest, 
and all accumulations, in trust for the grand- 
son’s children, with lemainder, in default of 
such issue, over : — Held, that the provision for 
the maintenance of the grandson during his 
minority, out of the interest of the legacy, 
showed that the interest was intended for 
him; that the legacy vested in interest 
(although not in enjoyment) before the grand- 
son attained twenty-one ; and that the grani 
son was therefore entitled to the interest 
which accrued during his minonty, and was 
not applied in his maintenance;* that the 
unapplied accumulations accruing during the 
minority of the grandson did not go with the 
capital of the legacy, because the disposition 
of the capital after the grandson attained 
twenty-one was of the interest and certain 
specific accumulations, not including the ac- 
cumulation during the minority. Be Bo^lse'$ 
Bstafe, 9 Hare 649. 

8 . Gift to trustees upon trust to permit A, 
to take the rents and profits for life, and after 
his decease in trust for all and every the 
childien or child of A. who should live to attain 
twenty-five, but not otherwise : with a direction 
to the trustees to apply the annual income of 
the trust estates and pr)»'mises for the use and 
benefit of the children of A, until they should 
severally attain the age of twenty-five : — Held, 
void for remoteness. Cam v. Sahiom 6 W. K. 
81. 

7. Gift of residue of real and personal estate 

to A. for life, and after her decease, in trust for 
all her sons and daughters who should attain 
twenty-two equally, with a power to apply the 
“annual income or fund” for their main- 
tenance or “ benefit” during their ** minority ” ; 
— Held, void foxrcmoteness. Thema^i, WiW&r- 
fofce^ 81 Beav. 299. * 

8. Where a testator gave residue to fiis four 
children, with a gift over to the survivors or 
survivor, in the event of any of them dying 
under twenty-five, and appointed guardians 
“ during their respective minorities,” and gave 
a power to apply accumulations of income of 
each child’s share, duifing his minority,” in 
maintenance, etc. Held, that the word 
“minority” was used in its ordinary sense, 
and that each child was absolutely entitled 
to the income of Ms share, between the ages 
of twenty-one and twenty-five years, 

V. Brmer ^ 1 H. B. 480. 

9. A testator directed his trustees to raise 
15,0001, and after the detemaination of certain 
prior liife interests given to T. and Ms widow 
to divide and transfer one-fifth of the fund to 
and ainongst the children of T. equally as and ^ 
whm. they should attain the age of twentvrfive, i 
appl^ng from time to lime ihe income of ihe^ ; 
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presumptive share of each child, or so much 
m the tWees for the time being might thinls 
fit, for his and her maintenance and education 
until such share shoald become payable as 
aforesaid ; but if T. should leave no children 
him surviving, or if he should, and they should 
all die before attaining the age of twenty-one, 
then to pay and transfer the fifth wrt to the 
other persons therein referred to_:--nold, that 
the children of T. took vested interests, and 
oonsequently that the gift to them was not 
void for remoteness. M)3ii v, MosSy 19 L. xt., 
Bq., 286;23W,B.3H. 

1 A testatrix gave her residuary xeal and 
personal estate to trustees in trust foi sale 
and conversion and investment of the pro- 
ceeds, and to hold the investments upon tiust 
to pay the income thereof, such part 
thereof as her said trustees ” should “ from 
time to time deem expedient,” in or towards 
the maintenance and education of her children 
until they should attain their respective ages 
of twenty-one years; and from and imme- 
diately after their attaining their respective 
ages of twenty-one years, then upon trust to 
pay and transfer the capital to her said chil- 
dren in equal shares, and to settle each daugh- 
ter’s share whether original or accruing ; 
and the testatrix empowered her trustees^ to 
dispose of any competent part, not exceeding 
one-half, of “ the presumptive share of any ot 
hex children ” for their advancement in life. 
The testatrix left three children, of whom two 
attained twenty-one, and the third died an 
infant :~-Held, that the infant did not take a 
vested interest in his one-third share of the 
xesiduary estate of the testatiix. Fox v. Fox 
(19 L. K., Eq., 286) distinguished. Me Parker, 
Barker v. Barkery 16 L. K , Oh. D., 44. 

2. A testatoi directed his trustees to hold a 
trust fund upon tiust for “all his children or 
^ any his child who being sons or a son should 

\ * attain twenty-five, or being daughters or a 

daughter should attain^ twenty-one or marry, 

' and if more than one, in equal shares, and to 

be divided and paid on the youngest of his 
^ •said children attaining twenty-one ; ” and he 

- empowered his trustees to apply “ the whole 
or such part as they should think fit of the 
annu^ income to which any child should be 
entitled in expectancy towards the main- 
• * tenance or education of such child.” The 

, testator had only two children, the elder a 

^ sqn, and the younger a daughter. Upon peti- 

I ^ tion by the son, presented after the daughter 

, ; \ had attained twenty-one, but before he had 

' himself attained twenty-five Reid, that his 

% ? r ^ ^ ‘I J under tho will t?as not vested, but 

i; ]] \ ^fcis attaining twenty-five, Mx 

B., Eq., 286) dislunguisbed. 
l ^rmk li L. Bu, Oh. 


the same manner, and for the same purposes 
as thereinbefore directed, until they feliouM ^ 
respectively attain twenty-one, and pio\Meu 
that, “ in case my said nephew, or any or either 
of my said nieces,” should marry under twenty- 
one, and die leaving issue, hi^ triidces ‘nliouhl 
make advances out of Incume foi the benolit 
of such issue “as they may deeip exptHlicuit 
or think fit,” and dirteted ihat, immodiafuly 
after the decease of hi'' nmtlif r, and upon his 
nephew and iiieces^ usiiK'tlvtdy attuining 
twW-one, his trustois dioulcl IraiiHiu one 
equal share of the ti est.ite to caili, aiMl 
provided that, in the ivuit of his iieplit*wor - 
either of Ms mcois d\iiiu under tweiitv-oni*, 
married and leaving issiit , the hlioulu take 
their parents shaic ih id, that the gilt to 
the nephew and nicocs was iBade to Iheiii 
noniinatim, and not a^ acluss* JMrMSmiir, 
15W.B.378. „ 

Held, that the noplu w and niecen wIhi died 
under twenty-one, did not take vested laten, 

A testator gave the residue of Ms fMtiperty 
to A. for life, with remainder to her ehildren 
as she should appoint, and subject thereto, In 
tiust for all the children of A. who shmM 
attain twenty-three ot nmrty under; the will 
contained provisoes giving a iliscretioaaiy 
power to the trustees to apply all or any part 
of the income of any sltaie lor maljiteiiaiice 
and education during amldirealng 

that the surplus income should he arcumti- 
lated, such accumuLition to be aildcil to the 
principal of the share u heuce tlse Name ahomlc! 
have arisen, with afmthcr diNcretiomwy power 
to apply the accumiiUid fund or any pari 
thereof also for maintenance and edli&ilifm: 
—■Held, that the giit If j the oliildren of A„ in 
default of appointment, uas void forn^mote- 
ness. Bimijtr Waty 10 W, B. 6tS; 24 
L. T., H, K 411 

5. A testatoi gave the residue of Ills property 
to trustees to p ly the income of a moiety to 
one of his daughters for ilfe, and after her 
death as to such moiety, and the iiiWlli 
thenceforih become dm for the same# * i , 
all her ohiidicn who sbouM be alive at bet ^i| 
death, when and a» they shouklattMn twenty- 
one, in equal shares, with powers of main- 
tenance and advancement:— Held, that the 
shares vested at the testator^ death, and 
accordingly that the share of a ohJM who was 
alive at his deaths but died under twenty-one* 
was payable to her reprefoentalive. Ii$ 

23 LL, 1. 
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wife, wLen and as tliey should severally attain 
twenty-one, with interest on their respective 
shares for maintenance and education in the 
meantime, and with eqnal benefit of snrvivoi- 
ship in case of the death of any of them under 
age and without issue, with gift over in case 
of the death of any of the testator’s children 
in his lifetime, or during the widowhood of his 
wife leaving issue, who should survive the 
decease or second marriage of testator’s wife, 
to such issue of their parent’s share. And the 
testator empowered his wife to advance to all 
or any of his children such sums as she might 

•think advisable for their adiancement in life, 
and to take their promissory note or receipt 
for the same ; and declared that such advances 
should be received by his children, and 
accounted for to Ms executors as part of their 
share of the estate, to which they would be 
entitled at the decease oi second marriage of 
Ms wife, suclx advances not to exceed one-half 
of what they would at the time of such 
advances be considered as likely to be entitled 
to at the death or second marriage of testator’s 
wife : — Held, that having regaicl to the proviso 
for advancement,^ and to the circumstance that 
any other decision would have lesulted in 
intestacy as to the shaie in question, that one 
of five children of the testator who attained 
twenty-one and died leaving issue, which died 
during the widowhood of the testatoi’s wife, 
took a vested interest in one-fifth of the estate, 
which passed on Ms death to Ms personal 
representatives. Walker v. Simpson. 1 Kay & 
J.713; 1 Jur.,N. S,6ir5. 

1. A testator, by his will, gave all his real 
and personal estate to trustees, upon trust, to 
Invest the same, and thereout to pay an annuity, 
and subject thereto to pay to each of his children 
3,0002^, as and when they should iesi^ectively 
attain the age of twenty-five years ; and he 
declaied that it should be lawful for his trus- 
tees to apply all or any part of the income of 
each shaie of his said children for their main- 
tenance and benefit until he or she should attain 
that age , and also to apply any part, not exceed- 
ing 200^ , for his or her advancement Held, 
that the legacies vested in the children at the 
death of the testator. Meeks v. Blrkett^ 19 
X(. Oh., 280; 14 Jur. 800; 4 He G-. & Sm. 

m 

2. Be<lttest to A. for life, with remainder to 
each of Ms children as should live to attain 
twenty-five, equally, with an imperative direc- 
tion, that the interest thereof, while any person 
presn^aipiivfeiy entitled should be under twenty- 
five, should he applied for his maintenance and 
a discretionary power of advancement.— Held, 
void for remoteness^ So%4hem v. WoUmto^h^ 
16 Beav. 166. 

3. A testator directed his executors to invest 
Ms personal estate,' and pay the dividends ofi 
one-third part to h^a daughter fot life for the 
maintenance of herself and what issue she 
should have ; and nfter hende^thhi^ executors 
were to pay, apply, and divide one-third of the 
principal moneys unto and amongst aU and 
every the children of Ms said daughter “ w'hen 
and as^’ they respectively attained the age of 

- tWenty-uix years, with benefit of survivorsMp 
; and in case either of such chil- 
time of his daughters decease, 
twenty-one, then the exfCU^ 
i the principal nhare pf such 



child, and during minority apply the interest 
for its maintenance ; they weie also empowered 
to apply any part of such child’s share for 
advancement : — ^Held, that a direction to pay 
to an indefinite class “when and as” they 
attained a certain ago, did not prevent any 
fiom becoming entitled, and that the intention 
of the testator, to be collected from other parts 
of the will, was to give the children of his son 
and daughter immediate vested interests. 
Harrison v. Grimwood, 12 Beav. 192; 18 L J., 
H. S., Ch., 485; 3 Jur. 864. 

4. A. bequeathed his property to his four 
children in equal propoitions, but the capital 
not to be divided until all Ms children should 
have become settled m life, except so much 
as should be required for their equipment in 
hfe or in professions, or until they severally 
became thiity yeais old, when the capital was 
to be placed at their own disposal respectively : 
— ^Held, that the children, on their attaining 
twenty-one, took vested interests, and were 
entitled to be paid their respective shares. 
Me Jacobs, 7 Jui., H. S., 302 ; 9 W. E. 474 ; 4 
L. T., N. a, 104. 


II. Legacies Charged on Beal 
Estate. 

I. General Rule, Hot 7399. 

ir. Contrary Intention. When Tested, 
7401. 

III. Legacies Charged on a Mixed Mmd, 

7403. 

IV. Lapse by Death of Donee of the (Jhafge, 

See Will XLII. hi. 3. 

V. Lapse by Death of Donee of Lmd 

Charged. See Will XLII. iv. 

VI. Tvtk to Charges which FaU or are 

Undisposed of See Will XLII. ill. 

VII. Testing of Chao'ges by Deed. See III. I. 

post. 


I. 0EHERAL ETOE. HOT VESTEB* 

5. Charge upon land payable at a futur eday. 
not vested till the time of payment. DM^s v, 
Mulgram {LorS), 3 Ves. 614. 

6. Legacy charged on real estSjte and |>ay- 
able at a future day sinks as to the real hsfcate 
by the death of the legatee before the time of 
payment, and the assets cannot he marshalled. 
Pearce v. Lome^h, 3 Tes. 135. 

7. A legacy payable out of land at a future 
day, although given with interest in the mean- 
time, shall not he raised if the legatee die 
before the time of payipent. Gawler v. Bim^ 
derwieh, 2 Cox 15. 

8. A legacy charged on land to be purchased 
wilti the residue of a personal estate will lapse 
by the death of the legatee before the day of 
payment, m charged upon lauds hiAually 
purchased. Marrism v. 

Bro. a a 108. 

9. One devises lOOZ. to his dahghtef for her 

portion, charged upon a real estate, a "" ^ ' ' 

ittitoly-6n4 Baughtehdii 
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payJB^iat of tlio portion, for in that case it goes 
to the executor of the daughter. No difference 
where the portion is secuied by a settlement or 
a will, if secured out of a real estate, and the 
party dies before it is payable. In either case 
it sinks into the lands. Smith y. Snm/i, a 

Tern. 92. , . , „ 

1. A., having entailed his land on his son, 

sublect to a mortgage, by will devises his 
leasehold and peisonal estate to pay his debts 
and legacies, and diiects, if his personal estate 
is applied to pay the mortgage, it should be 
kept on foot to make good his daughters 
portion, and gives her 3,OOOZ. to be paid at 
twenty-one or maniage, if manied with con- 
sent, if not but 1,000^. She died at six years 
of age ; the portion shall not be raised for the 
benefit of her administrator. Yate§ v. Phetti- 
place, 2 Yein, 416. S. 0. nom. Yate v. Fetti- 
place, Pre. Gh. 140, ^ ^ ^ . 

2. A devises lands to B., Ms son and his heir, 
and declared that out of the lands he shall pay 
2001, to his daughter at her age of twenty-one. | 
She marries and dies under age; legacy not i 
vested. C(tTteT v, MUtsoe, 2 Vern. 617 ; Pre. 
Gh, 267; Glib. 11. 

3. Bands devised in fee in trust to raise 3002. 
as portion to be paid at twenty-one or marriage, 
lapses, by death of legatee, before those times, 
Langley v. Oates, 2 Bq. Abr. 541. 

4. 'Whether portion charged on land be given 
with or without interest by deed or by will, if 
the person die before it becomes payable it 
shall sink in the estate. JBoycoi v. Cotton, 1 
Atk. 555. 

5. Testator, being entitled to the reversion 
after the death of his wife, devised to A. in fee 
on condition that he paid to E. 1,0002. within 
six months after the leversion came into 
possession. He died before the reversion 
came into possession Held, that her re- 
p^esent^Uive was not entitled. JLall v. Terry, 

1 Atk. 502. 

Where money is given to be paid ont of real 
estate at a future time, if the person diebefoie 
the time, it shall sink into the estate. The 
same as to personal estate, where the time of 
payment is annexed to the legacy. Id^ 603. 

Whether a sum of money be given as a 
portion, or a legacy, if charged upon land, 
and the party die before the time, it cannot be 
raised. Quaere, Id. 504, 

A trust upon land for raising and paying a 
sum of money, within six years after testator’s 
death, to his second son, who died within the 
time, construed to be for maintenance only, 
and not transmissible. Ih. 

,, 6. A testator directed a sum of 5,0001 to he 
raised 'for each of his children, and the rest of 
Ms to accumulate till 1848, when he 
I directed B,w0l to be raised and paid to each 
I ^ of Ms then living, or to their issue if 

I d^laredthat if any child 

^ I i should die, etd, before his share became pay- 
equ^dly dMded among 
I 1 the construction of 

tbs' whole Will that no. sum nf ^OOO/ Wmr 


upuu l-UO 


same to be paid to such children at the age of 
twenty-one; and if any child died befoie 
attaining twenty-one, then his share to go to 
the smvivors and to the executor or admini- 
strators of such as should have lived to attain 
twenty-one; and the testator deciaretl that 
the shares of such of the children as, upon tlio 
death of his granddaughter, should be under 
twenty-one, should bear an inteiest at the rale 
of 62. ’per cent, per annum from her dore.ise, 
such interest to be paid towards Ilnur main- 
tenance until their icspoctive shares should 
become pjayable. No child ii\ed to attain 
twenty-one, and the personalty was insuffi- 
cient: — Held, that the legacy could not bo 
raised out oi the real cst.ite, which had be- 
come freed from the charge. Parher v. 
Hodgson, 7 Jur., N. S., 750 ; 30 L. J., Ch., 5110 ; 

9 W: li. 607 ; 4 L. T., N. S., 762 ; 1 Dr. & Bm. 
568. 

8. A testator, in pursuance of a poww, 
appointed by his will the sum of 5 , 0002 . 
amongst his five daughters, in equal shares, 
and, reciting that he was possessed of certain 
lands for a term of twenty-one years, with a 
toties qtmfm covenant for renewal, bequeathed 
the same, together with the sum of 1,0002., to 
trustees in trust, to pay the interest, proceeds, 

: rents, and profits to his wife for life, and from 
and after her death or in her lifetime, if she 
should so direct, to raise by sale, mortgage, or 
otherwise, such a sum of money as, together 
with the provision thereby made for them, 
should make up to each of his fi\e daughters 
on marriage, if in the lifetime of liK wife, 
with her consent, and, if unmarried at the 
time of her death, then upon their attaining 
the age of twenty-one or being married, the 
sum of 2,0002.; and until payment of the 
additional provision thus made for his daugh- 
ters, he directed the trustees, on the death” of 
his wife, to pay to each daughter, out of the 
rents of the land and the interest of the 1,000? , 
so much as together with the interest of the 
1,0002. would produce 1202. a year ; and after 
the death of the wife and payment of the 
additional portions, to assign over the I’esidue 
to his son. The wife did not direct the addi- 
tional provision to be raised during her life : 
—-Held, that a daughter who attained twenty- 
one, but died in the lifetime of the wife, did 
not take a vested interest in the additional 
provision. Me Br&bazon, 13 Ir. Eq. R. 156, 

9. A testator gave Ms daughter a life an- 
nuity of 602., and from and immediately after 
her death he bequeathed 1,0002. unto her chil- 
dren, share and share alike, payable twehe 
months after the daughter’s death. TMs was 
payable exclusively out of the testator’s real 
estate: — Held, that those children alone of 
the daughter who survived her partlcimted In 
the 1,0002. Me CartUige, 29 Beav. 

10. A testator devised real estatq to A, fm* 
charged with an annuity to 

directed that after the death of 

should be charged with the p|M|eklto| tmi 

apiece to X, Y.. and X# and t|#« 
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1. A f father, by will, gave to each of his 
youDger sons 1,000?., “ which I chaige on my 
estate at A. hereinafter devised to iny eldest 
son, but I direct that the sum shall not be 
xai&able or paid to them respectively until my 
eldest son shall coroe into actual possession of 
the M, estate.” The M. estate was settled on 
E. for life, remainder to the eldest son of the 
testator for life, remainder to his issue in tail 
male. The eldest son died before F., and 
without coming into possession of the M. 
estate: — Held, that the legacies to younger 
sons were wholly contingent upon the eldest 
son becoming owner of the M. estate; and 
that as that eient had not happened they 
failed and sank into the residue. Taylor v. 
Lamlert, 2 L. E , Ch. B., 177 ; 45 L. J., Oh., 
418 ; 24 W. E. 691 ; 34 L. T., H. S., 567. 


H. COHTEAEY IHTEKTION. WHEN 
TESTED. 

2. The rule, that future legacies payable 
out of real estate do not vest till the time of 
payment, will be made to give way •when an 
opposite intention can be clearly implied from 
the will. iroTvn v. Wooler, 2 Y. & Coll. 0. C. 
134. 

3. Devise to testatoFs wife for life, and 
from and aftei her decease to trustee on trust 
to sell, and, among other bequests, to lay out 
600?. in annuity for life of a son:— Held, a 
vested interest in son, if surviving the testator. 
JBayley v. Bishops 9 Ves. 6. 

4. Testator devised real estates to A, for 
life, remainder to B. in fee. And he gave a 
legacy to C. to be paid to her by B, within 
twelve months after A.’s death ; and he charged 
his estate with the legacy, and appointed A. 
his exeoutiix ; 0. died in A.’s lifetime Held, 
that the legacy did not lapse. Bool v. Terry, 

4 Sim. 29 i 

5. A. devised lands to his son B., but if he 
should <Ee without issue male of his body 
then living, or which might be afterwards 
born, that then his daughter M. should receive 
at her age of twenty-one, or dav of marriage, 
which should first happen, 3,500?. over and 
above 2,500?. before gi\ en her, and in case the 
contingency of his said son’s dying without 
issue male should not happen before his 
daughter’s said age, or day of marriage, that 
then she should receive the said 3,500?. when- 
ever such contingency might happen ; and the 
testator charged this legacy or poition on 
his real estate. M. having attained twenty- 
one, married, and died in the lifetime of her 
brother B., who afterwards died without issue 
male Held, that the husband and admini- 
strator of M. was entitled to this legacy^, for 
it was vested in her at the time of the marriage, 
and that it was a subsisting charge on the 
testator’s estate. Winter V. jtiny, 3 Bro. B, 0. 
136. Affirming S. 0. mm, Mny v. Withers^ 
Bre. Ch. 348 ; Oilb. 26 ; 3 B. W. 414 5 Ca. 

Talb. 117. 

6. Bequest tO two daughters, 1,000?. each, 
to be raised and paid to them immediately 

S ^r decease of testator’s wife, out of rents, 
, bf manors, etc., or by sale or mortgage, 

^ with interest after the rate of 6 per cent. 
; ;feom the decease of his wife until the sums 
' should be duly paid to his daughters or their 


respective executors, administrators, or assigns, 
and in case either of his said daughters died 
before him, then the survivor, her executois, 
etc., were to receive all the sums before devised 
out of his said lands, to be raised in a manner 
thereinbefore appointed, and the part of the 
daughter so dying should not cease or sink 
into the estate for the benefit of his heir, but 
should remain and be raised for the benefit 
of Ms surviving daughter. Both daughters 
survived testator, and one of them died before 
her mother, and the representative, after the 
mother’s death, applied to have her legacy 
raised : — Held, that at should be raised. 
Lowther v. Condon, 2 Atk. 127 ; Barnard, 329. 

Where a legacy upon lands depends on two 
contingencies, though one of them does not 
happen, the legacy shall be raised. Ib, 

Where the postponing the time of payment 
of a legacy has been owing to the circum** 
stances of the testator’s estate, and not to the 
circumstances of the legatees, that is not so 
strong a case for a legacy’s sinking into the 
estate as where the postponing the payment 
of it has appeared to have aiisen from circum- 
stances on the part of the legatee. Tb, 

An inference may be drawn in the plaintifi’s 
fa\our from the direction that the legacy 
shall be paid to the daughters or their respec- 
tive executors, administrators, and assigns. 
lb. 

The clause on which Loid Hardwicke prin- 
I cipally founded his opinion was the direction 
that, if one daughter died before Mm, her 
part should not sink into the estate, Ib. 

7. Devise of freehold houses to A. for life, 
remainder to B., he paying thereout, to 0. and 
D , legacies three months after the death of 
his wife ; C. and D. died leaving the wife : — 
Held, raisable for their representatives, Jeale 
V. Titebener, Ambl. 703. 

8. Devise to A, of house, he paying thereout 
20 I to B, with interest after three months 
from death, is a chaige, and vested legacy, 
and transmissible, deal v. Twlwmr, Dick. 
444. 

9. As to administration of interests abso- 
lutely vested in deceased party, see Mutekins 
V Boy, 2 Com. 716. 

10. One charges his lands with 6,000?. for the 
child of which his wife -^mfrivement mciente, 
if it proved a daughter, with a clause of entry 
for non-payment. A daughter is born and 
dies; the 6,000?. shall go to her administrator. 
JVbrfoib V. Cifford, 2 Tern. 208, 

11. Lands devised to be sold for payment of 
portions; one of the children di*6s after the 
portion becomes due, and before the land sold, 
the administrator is entitled to the money, 
BmtJioUmem v. Meredith, 1 Tern. 276, 

12. A., by wiE, gives 500?. to his daughter, to 
he paid by his executors at her age of twenty- 
one, out of his personal estate, and rents of 
Ms real ; and if not raised by that time, the 
executors to stand seised, and take the rents 
till the 600?. was raised, and after payment 
gives the land to Ms son ; the daughter marries 
at eighteen, and dies under twenty-one ; the 
husband takes administration Decreed, the 
portion to be raised, and that by a sale, though 
the land^ by reason of the inoumbrances, would ; 
produce little more than the 500?. JaeMoft y. ■ 
Bmramd, 2 Tern. 424 ; Fre* Clk d0|9. || I J I ]■ 1 

13. One by Ms wid devises all his debts , 




1 I 
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and legacies sball be paid by bis executor out 
of his personal estate, if that shall be sufficient, 
but if not, then that his executoi, within 
twelve months after his death, shall sell or 
mortgage so much of his real estate as shall 
be sulhcient foi that purpose, and (intcT* alia) 
gives a legacy of 1,000^! to S., who dies within 
a year, and the personal estate is not sufficient ; 
this is a vested legacy, and shall be paid to the 
exedutor of the legatee, though chaiged upon 
landi for the words “ within twelve months ” 
denote the ultimate time, but the executors 
may pay the legacy sooner. Wilson v. Sj>e7ieer, 
3 i>, W. 172. 

1. Devise of lands to trustees in fee in trust, 
within six years after the testator^s death, to 
raise and pay 1,6002 to his daughter A. A. 
dies within the six years ; the 1,5002. shall go 
to her administiator, there being no certain 
time limited when, but only the ultimate time 
within which, it shall be raised, Co7vper v. 
Seott, 3 E W. 119. 

2. One having two sons, 0. and C., and a 
daughter, devises several estates to his two 
sons and their issue, with cross remainders, 
and declaied, that if either of them should die 
withont issue living at his death, so that his 
estate should come to his brother, the sur- 
viving brother should pay 2,0002. to his daugh- 
ter within one year after his brother’s death, 
and charged the estate with it j Q. died leaving 
two sons ; afterwards 0, died without issue 
Held, that the 2,0002. should be raised. TolUit 
V. TolUtt, Ambl. 177. 

3. A. devises a college lease for twenty years 
to wife for life, remainder to his son, she 
paying 102, per annum to his son during her 
life ; the son dies in the lifetime of his mother ; 
the rent continues during the life of the wife, 
and shall go to the executor of the son, and 
the wife is compellable to pay her pioportion 
for a renewal of the lease. Look v. Loc\ 2 
Vem, ^66» 

> 4. A testator who was seised of a freehold 
estate, and was also possessed of a term for 
years with a totm fnotios covenant for renewal, 
bequeathed to his daughtei a legacy of 6002., 
charged both upon the freehold estate and the 
term for years, and directed same to be paid 
to her on her attaining the age of twenty-one 
years or day of marriage, whichever should 
first happen, with interest from the day of his 
death that this legacy, so far as it was 

charged upon the term for yeais, was vested, 
and that, consequently, upon the death of the 
totee intestate before she attained the age 
of twenty-one years, and without having been 
maifx^, it became divisible in equal shares 
i among her, next of kin. JRo Budsons, Dr. 6. 

. , of estate to second son, J., after 

the decease or marriage of the wife, charged 
with 10Q2. to, testator’s daughter H. M. died i 
fhv^ the wife (' but the iCgacgr vested 

' V, Mmdm, 

il/' 

1 i T he.paying out of ^foh 

lapds 6002. to testator’s daughters, within ‘six 
months^ after .death of wife ^ wifii r\irmeyr 


mm* 



JSerhert, Ambl. 


7. A legacy out of real estate, to be paid 
within twelve months after the death of A. 
The legatee survives A. but one month ; it 
does not lapse, but goes to the representathe. 
Mofiffson v. JRmmon^ 1 Yes, 4 1. 

8. ' Legacy given charged on leal estate, to 
vest immediately on testatoiV cleafeh, but to be 
paid at twenty-one, vests, though legtitte dies 
befoie twenty-one. WtziJims v. €kel% 2 Him. 
k B. 199. 

9. Testator devised lands to wife ior life, 
remainder to S., till his grandbon attained 
twenty-three, and when he attained twenty- 
three, testator devised to him In li e, on con- 
dition that he paid II. 002. within two ycais 
after he attained twenty-lhxee, and testator 
gave H. power of entiy. H. li^ed till flic 
grandson attained twenty-three, but ditd 
within the two yeais aftei ho attaiiiid that 
age: — Held, that the 602, should bo raised 
and paid to the lepicscntative of JL £um v. 
Hancock, 2 Atk. 607. 

10. E., by will, gave anebtate to his wife for 
life, and if there should be no issue between 
them, to defendant, chaiged with two sums 
to be paid to M. and W. Afterwaids, M. being 
dead, by codicil he ordered the legacy to Ise 
paid to W., and B. died, living the wife ; the 
charge was nested, and transmissible to Ms 
representatives, Lawson v. MUkt, 1 Bro. 
0. 0. 119. 

11. Devise of lands to his sister, pajing lfK)2. 
a year to his wife for life, and seveiai legaeios 

: within twelve months after the death of hk 
wife ; seveial of the legatees died in the life- 
tim e of the wife, and held, their rcpreseiitai i \ e& 
were entitled. Tumtall y. Lmclmi, Ambl 
169 ; 1 Bro C. 0. 124. n, 

12. A testator ga\G legacies of 60/ each to 
six grandchildren, when the youngest grand- 
child should come ot age, payable from the 
produce of a real estate, then to be sold ; and 
if either of those children should not live to 
come of age, nor have an heii born In wedlock, 
he directed the 602. to be equally divided 
among the surviving children. B. M., one of 
the six grandchildren, married during her 
minority, but afterwards attained twenty-one, 
and before the youngest grandchild attamed 
that age she died, leaving a child 

that her legacy of 602. was a vested interest, 
and belonged to her personal ropn^Htntatives. 
Mnfkln v. Fhillmon, 3 Myl k K, 267; S 
L. J., K S , Ch., 148. ^ 

13. A legacy was charged on real estate, and 
payable when the brother and sister of the 
legatee had attained twenty-one, and the rents 
of the estate were up to that time given for 
their maintenance Held, that the legacy 
did not lapse by the death of the legatee 
before the time of payment, being postponed 
for the convenience of the estate only. &mh 
^owm v. Brooks, 2 Y. & Coll 539%' 7 L/l.. 

B., Bxch, Bq^SS; 1 Jur, tfi ff f ?! { 

14. A testator, by his will gives 2,0001. to a ' 
daughter to be secured on land until mid as 

meptiohed^ add * ; 

estates mih Ac 

passage ,he directs the 'daughter, to let' 
legacy remam in the bands of the executors ’* > 
at interest till she should happen lb marry;! - 
and then, and in such case, the legacy shoiilij 
be paid by certain instalments by the exeo^i 


1 tors, tney contributing to thepayme 
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He then devises the property charged, subject 
to the payment of the legacy, to three of his 
sons, whom he appoints his residuary legatees 
and executors, they paying his debts, funeral 
expenses, the legacy above mentioned, and 
certain annuities: — Held, that the bequest 
was a vested legacy of 2,000Z., and not merely 
a gift of the interest, while the daughter re- 
mained single, with a contingent gift of the 
principal in the event of marriage. Mudwn 
V. WoTster, 2 M. D. & He G. 177. S. 0, nom. Me 
WoTstef, 10 L. J., H. S., Oh., 34.0. Affirming 
S. 0. nom. May Me IbnteTi 1 M. H. & He 
0. 418; 10 L. J., N. S., Bky., 24; 5 Jur. 176. 

1. Legacies or poitions charged on real 
estate, and payable at a future time, do not 
vest until the time appointed for payment, 
but, upon the death of the legatee or portioner 
before that time, lapse or sink into the inherit- 
ance. Memiant v. Iloodf 6 Jur., N. S., 1173 ; 
80 L. J., Oh., 71 ; 3 L. T., N. S., 485; 2 He G, 
E. & J. 396. 

But if the payment of the legacy or portion 
is postponed, not from any consideration per- 
sonal to the legatee or portioner, hut for the 
convenience of the estate, the legacy or por- 
tion will vest, notwithstanding the legatee or 
portioner dies befoie the time of payment. 
Tb* 

Where, therefore, a devised estate was 
charged under a settlement with portions for 
younger children, to he lai^^-ed and levied with- 
in three months after the death of the tenant 
for life, and to he foithwith paid and pay- 
able: — Held (affirming 27 Beav. 74; 5 Jur., 

H. S., 1090), that a youiigei child of the settlor, 
who attained twenty-one and died in his life- 
time, took a vested interest in her portion, 

n, 

k A testator gave an annuity, charged on 
land, to A. for her life, and directed the 
annuity, at her decease, “ to go to the child 
of which she was then pregnant if it be alive, 
to it and its heirs for ever if it attaineth the 
age of twenty-one, if not, the money to he 
divided ” amongst a class. The child was born 
alive, and attained the age of twenty-one, but 
died before A. Held, that the annuity vested 
absolutely in the child at twenty-one. Baines 

By a will made in 1857, B., after giving 
all his lands, stock, and cattle to his son M , 
bequeathed his faim at F. to his (the testator’s) 
daughter G., ** and also the sum of 1,0004 to be 
charged on my estate, and to lie out at 44 per 
cent, for ten years. In the event of her 
decease, the said sum to go to her children, 
share and share alike.” G. died in 1867, within 
ten years after B.:— Held, that the legacy of 

I, 0004 was indefes^bly vested in d*., the time 
of payment only being postponed in ease of 
the estate, and that the words of contingency 
pointed to her death in the testator’s lifetime. 

Wearfs Mstafe^ 7 L. B., In, 811- 


WL ItIGAOIBS OHABGBB m A miXEB 

mm. 

4. A. devised all his lands to B. and C., and 
their heii^, in trust to sell part of his lands, and 
pay his debts, as far as the produce would go ; 



rest in trust to receive the rents 
ses for ninety-nine years, deter- 






minable on three lives, and therewith to pay 
his debts and legacies, then to the use of H.’s 
wife for life, remainder to her issue ; and he 
made the trustees executors ; he likewise gave 
5004 to his nephew E., to be paid at twenty- 
one or maniage, who died under twenty-one. 
The lands directed to be sold were insufficient 
to pay the debts, and testatoi’s personal estate 
was only 700Z * — Held, the nephew’s legacy 
being charged on real as weU as personal 
estate, cannot be raised, as he did not live to 
attain twenty-one. Browse v. AMnijdon^ 1 
Atk. 482. 

The resolutions that there is no difference 
between a charge on the real estate only, and 
a chaige on the real and personal estate too,, 
are so strong that they are not to be shaken. 

Id. 415. 

Whether charge on land he created by deed 
or will, whether given by way of portion for a 
child, or merely as a legacy by collateral rela- 
tions or others, if the party die before the day of 
payment, it cannot be raised. The reason is, 
that the Court of Equity governs itself by the 
rules of the common law, for then if A. cove- 
nant to pay money to B. at a future day, and 
B, die before the day, the money is not due to 
his representative. lb. 

5. A., by will, devised all her real and 
personal estate to B., to pay her legacies 
theieout, and then she gave to C. 2,0004, in 
trust for his daughter H., to be paid within 
eighteen months after her decease, which he 
should place out at interest, and pay the same, 
with the produce thereof, to his daughter, for 
her own use at eighteen or marriage. 0. died ' 
in the lifetime of testatrix, and his daughter 
died six months after. This legacy is a charge * 
on both funds, and as the Court always goes as. 
far as possible to hinder the raising of portions 
out of land for the benefit of representatives, 
it was decreed that this portion should not be 
raised, though if H. had survived the eighteen 
months, her representative would have been 
entitled, notwithstanding 0, was dead. So, ff 
she had died under eighteen or unmarried, 
piovided she outlived the eighteen months. 

If a legacy is payable or given at a certain [ 
time out of a personal estate with interest in i 
the meantime, it is a vested legacy, but if out 
of a real estate, and the party dies before the 
time, it sinks into the inheritance; and the 
construction is the same if charged on a mixed 
fund, where it is given or payable at a certain 
time. Yan v. (Jlmt'ki 1 Atk. 510. 

Where testator gave 3004 to tru^ein trust, 
to be paid within three years after his decease 
to W., for her separate use, and after her 
decease, 2004 thereof to her son T., and the 
other 1004 to her son C., and W. and T. die 
within the three years :—Heoreed, that the 
money should be paid, though charged on both 
funds. Id. 511. 

Where residue was directed by testator to be 
divided among six persons, at the death of his 
wife, and two died before her : — Held, that tbe 
interest of the two was vested and tensmis- 
sible, and depended not on surviving the wife.- 

Ih. 4 

6. A testator, who was seised of a feeeholdt ; 
estate, and was also a i 

years, with a talies qmties covenant for renewal,, 
bequeathed to his to^t^ Meg^y of 
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term for years, and directed the same to he paid 
to her on her attaining the age of twenty-one 
years, or day of marriage, whichever shonld 
first happen, with interest &om the day of his 
death Held, that this legacy, so far as it was 
charged upon the term for years, was vested, 
and that consequently, upon the death of the 
legatee intestate, before she attained the age 
of twenty-one years, and without having been 
married, it became divisible in equal shares 
among her next-of-kin. Be Hudsons, Dr. 6. 

1. A testator devised lands to A. for life, 
remainder to his sons successively in tail, 
remainder to B. for life, remainder to his sons 
successively in tail, remainder to his testator’s 
nieces, 0. and D., and the survivor, for their 
respective lives as tenants in common ; he also 
bequeathed to D. a sum of 1,0002., charged 
upon his real and personal estate, to be by her 
distributed among her younger children, in 
such shares as she should think proper, pro- 
vided always that if D. should, under the 
foregoing limitations in the will, get into 
possession of the lands, then the said sum of 
1,0002. should not be paid unto her for the 
purpose aforesaid. D. survived the testator, 
but died, her life estate in the lands never 
having taken effect in possession : — Held, that 
she took a vested interest in the legacy of 
1,0002., at the death of the testatrix, subject 
to be divested on the happening of the con- 
tingency ; and, accordingly, that interest was 
payable upon the legacy from the testator’s 
decease, Plmcane v. BtuMert, 1 Ir. Ch. R. 140. 

2. A testator bequeathed to his four 
daughters a legacy or 5002., to be paid to 
them respectively on the days of their respec- 
tive maniages, with the consent of his wife 
and executors, with power to each of them to 
dispose thereof by will or deed as they might 
think proper ; such four legacies to be charged 
on his personal estate, and the deficiency to 
be raised out of his real estate, which he em- 
powered his trustees to do by demise, sale, or 
morl^age; and he directed his executors to pay 
not less than S02, or more than 402, a year for 
his daughters’ maintenance until their respec- 
tive marriages, out of his personal estate, and 
on a deficiency, out of his real estate. By a 
codicil to his will, he devised four additional 
legacies of 5002., to he paid to each of them at 
the time and in the naanner in his will men- 
tioned, One of thedaoaghters died unmarried, 
having bequeathed her legacies to the sur- 
vivors Held, first, that the legacies of the 
daughter who died could not be raised out of 
the testator’s real estate, Bolton v. Bolton, 12 

, Ic A ft, 283. 

I A® setodly, that the legacies to the 

were not raisableout of 
before their marriage with 

I I ||It' 1 other Interests 

; ,* 1 1 1 ! 1 •, •?? I 

1 * ^ t • I ; • , 

. . ^0 OkiUre% eoTOmgene m, 


III, Hffect of Grift of Interest or Mmnti 

mee, 7415. 

IV. Other Cases, 7416. 

T. Meaning of word “ Fat” m mod hg 
Settlor, * See Y. jmt, 

Yi to Fluctuation between Eldest tmd 
Younger Children, See Yovs^tTAi 

Childsen* 

Yii. to Fort mbs generallg. See PoETiOJr, 

I. WHEN CHARGED 0N EANB. 

3. If I secui^'' a poition to a child by deed, 
payable at twenty-one, out of land, aiifl the 
child dies before tventy-ono, lliepoition ^htill 
sink into the land, and not go to the execu- 
tor ; so, if I devise a portion to a child out 
of land, payable at twenty-one, and the child 
dies bcfoie twenty-one, the portion shall sink ; 
also, the portion shall sink as well for the 
benefit of Imres faetns, as of the hmres nafus. 
So, though the money given to the child he 
not said to be for a poition, if it appear to be 
so in fact, if by the will the portion bo given 
out of a real and personal estate payable to 
the child at twenty-one, and the child die 
before twenty-one, then so much as will ailse 
out of the personal estate shall go to the 
executor or administrator, but what would 
arise out of the land must sink, Jemimgs w 
Zooks, 2 P. W. 276. 

4. Term of 1,000 years to secure daught<*rs’ 
portions, payable at sixteen, proviso if no 
daughter at the time of iailure of issue male 
the portion to sink ; there is a daughter who 
attains to sixteen, and marries without con- 
sent, and no son by the maniage ; but the 
daughter dies in the lifetime of the father nn<l 
mother, and consequently, while there might 
be a son, the poition sinks. Cordon, v. 

3 P. W. 134. 

Portion secured out of the land, and tho 
dau'^ghter dies before the portion beemnes 
payable, it sinks into the land. So, if a legacy 
be given out of land to J, S,, paj^able at twenty 
one, and J. S. dies before twenty«one, tlio 
legacy sinks : sems, in both cases where the 
legacy or portion is given out of a personal 
estate. Ib, 

5. Term limited by a settlement to raise 
portions for younger children, payable at 
twenty-one or marriage; one of them dies 

■ under twenty-one, and unmarried : her portion 
shall not be raised for the benefit of the ad* 
ministratrix ; otherwise, if the portion was to 
be raised out of a personal estate, FomM ?. 
Foulet, 1 ?ern. 204. 

6. Trust to raise ” 5,0002. portion, ** and pay 
it,” to such younger child as the father shoiild 
appoint, for want of appointment to the 
younger children at twenty-one, with infeer«l 
for their maintenance, etc., in the mean time, 
etc,, etc. The only younger Child dM atiwb 
years old .--—Held, not to be vested In hltf) fee 
as to be claimed by the father as Ms represen- 
tative, Hubert V. Farsons, 2 Yes, 2BY 

7. The resolutions that there is no dh^erence 
betyreen a oh^ge <|ri|hC 

a charge on the real and pemonil <^ate too* 


I 


VESTED USTTEDESTS— -PoETioNs and Interests Created by Deed. 740 S 


cliild, or morely as a legacy by collateial rela 
tions or others, if the party die before the day 
of payment, it cannot be raised. The reason is, 
tiiat the Court of Equity go\ erns itself by the 
lilies of the common law, for then if A. cove- 
nant to pay money to B. at a future day, and 
B. die before the day, the money is not due to 
Ms representative. Id, 4S5. 

1. A., a widower, settles land to raise 100?. 
a year for his eldest son, and 100?. a-piece for 
his younger childxen, and aftei wards manxes 
again, and has children by his second wife. 
Decieed, the children by his-second wife were 

• equally entitled with the other younger chil- 
dien ; though jxortions of the younger childien 
w(‘ie bj- the settlement to be paid accoi-ding 
to theii seniority, yet in case of a deficiency 
they shall be paid in aierage. The portions 
of the younger children, who died in the life 
of their father, not to be laisdS in favour of 
the adminisWtors ; otherwise, if any of the 
daughters had mairicd in the lifetime of their 
father, and afterwards died, Bmthwaite v. 
Bratlt watte, 1 Vern. 334. 

2. Power to father to raise for jmunger chil- 
dren, not exceeding 3,000Z. ; if no appointment, 
the estate chaiged with 3,000? , for the sons at 
twenty-one, for the daughters at twenty-one 
or marriage. Nothing vested in the father’s 
lifetime, and repiesentatives of one who at- 
tained twenty-one, and became elder, but 
died in father’s life, not entitled to a share. 
Loder v. Loder, 2 Yes. 531. 

8. A term is created by marriage settlement, 
to raise 3,000?. for daughters’ poitions, within 
tivelve months after death of the surviior of 
the husband and wife ; there being one daugh- 
ter, the father devises the tiust lands to make 
good ^ his wife’s jointure, and to raise 5,0007. 
for his daughters portion : the daughter shall 
not have two portions of 3,0007. ; and she 
dj ing at the age of five years, and the portion 
to be laised out of laud, it shall not be raised 
for^ her administrator, but tlie interest or 
maintenance the child was entitled to shall. 
Brewm v. Pre. Ch. 195 ; 2 Vein, 439. 

4. Portions provided by mairiage settlement 
for younger children, to be paid at such time 
as the trustees shall think proper. One of the 
children dying at seventeen, before any 
appointment, his portion shall sink in the 
inheritance, but maintenance, and a sum paid 
In placing Mm out appi entice, to be allowed 
out of the trust estate. Warr v. Warr, Pre. 
Oh. 218. 

6. By manuage settlement a term is created 
for raising 400l a-piece for younger childxen, 
to he paid them within a year after the father’s 
death, and with interest fiom his death ; one 
of the children dies after the father, but 
within a year after his death, the portion not 
being raised ; — Held, that it should sink in 
the inheritance, and not be raised for the ^ 
benefit of its representative. Tmrmy v. four* 
my, Pre. Oh. 290. ' 

6. Whether portion charged on land be 
given with or without interest by deed or by 
will, if the person die before it becomes 
payable, it shall sink into the estate. Bomot 
V. CeUm, 1 Atk. 555. 

7. One devises 100?. to his daughter for her 
portion, charged upon a real estate, and pay- 
able at twenty-one; daughter dies before 
twenty-one; the poition shall sink in the 


land ; otherwise, if no time had been limited 
for the payment of the portion, for in that 
case it goes to the executor of the daughter ; 
no difference where the poition is secured h\ 
a settlement or a will, if secured out of a real 
estate, and the party dies before it is payable . 
m either case it sinks in the land. v 

Smith, 2 Yein. 92. 

8 The trusts of a term were, at twelve yeaxs 
from a mother’s death, to raise 2,500?. fox 
younger children ; 1,000?. of it for one of them, 

A., and the remainder for the others, to bo 
paid to them lespectively when raised pur- 
suant to the deed. The deed was one in 
which the mother, being tenant for life, 
joined her eldest son, the remainderman, in 
opening the estate. A died in his mother’s 
lifetime: — Held, the 1,000? was not vested 
and could not be raised. A charge payable at 
a future day is, in geneial, not raisable, if the 
party die before the day, except when the 
time of payment is postponed for the conve- 
nience ot the estate, when it is otherwise ; but 
this exception does not apply to children’s 
portions, which are not generally raisable for 
the child’s representative, if he dies before he 
wants a provision. The rule and cases on this 
subject considered. Bithy v. Foot, Beat. 581. 

9. When a poition is to be laised out of land, 
if the pel son die befoie the day of payment, it 
sinks for the benefit of the heir. Lowther v. 
Condon, 2 Atk. 131 ; Barnard. 327. 

A reasonable distinction may be made 
between a time of paj’ment that has been 
denved from the circumstances of the fmid 
and of the person. II. 

If a fathex enter into a bond to pay 1,0007 
to his daughter after his wife’s death, it would 
have been forfeited if the executors had 
refused to pay after wife’s death notwithstand- 
ing she survived the daughter. When no time 
of payment is fixed, a legacy in general is held 
to be payable immediately, unless the end for 
which it was given ceased. i?>. 

10. If a party die before a portion becomes 
payable, if out of land, it shall not foe raised j 
but if a personal legacy, and legatee dies 
before the time of payment, it shall go to 
the executor. Harvey v. Aston, 1 Atk. 379 
Forrest, 212, 217. n. 

Portions charged on land do not vest 
till the time of payment comes; therefore 
in the case of a marriage with consent, 
and the consent is not obtained, there is 
no rule of law or equity which can excuse 
the want of it so as to claim the portion. 
Id. 661 ; Forrest. 212, 217. n, 

1 1 . Charge upon land payable at a f uture day, 
not vested till the time of payment. Fhijyps 
V. Mulyram (Zor*d% 3 Yes. 614. 

12. By marriage articles, A. agreed to settle 

lands to the use (inter alia) of trustees for a 
term of 500 years, to commence at the death of 
the settlor, upon trust to raise 6,000?. for the 
younger children of the marriage, to be paid 
and distributed amongst them in such manneir 
and shares as the father should by deed or 
will appoint j and in default of appointment, 
share and share alike. No time was fixed for 
a payment. There were three daughters; one 
died in the lifetime of her parents, under age, 
intestate and unmarried. Ho a^ipointinon^ 
having been made -.—HeM, tlmt ho b#|i« , 
fixed for vesting, and the deceased ^ 
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not liaving occasion for her portion, it ^nk 
for the henelit of the estate. Leslie v. Dim* 
gmnm (Lonl\ Wall. Lyn. 263. 

1. By a marriage settlement of the year 
1796, reciting the intended marriage, and that 
the father of the lady, for the purpose of 
securing a provision for her, by way ot main- 
tenance, and for the pmpose of providing for 
tho issue of the marriage, had agreed to seenre 
the snm of 4,8001. as her^ poition,^ in the 
manner therein mentioned, it wavS witnessed, 
that the father, in pursuance of that agreement, 
conveyed certain lands, of which he was seised 
in fee, to trustees for the teim of ninety-nine 
years, upon trust to raise thereout 1,000Z , pait 
of said snm of 4,8002., and pay same to the in- 
tended husband for his own use, and to permit 
the said intended husband to receive the 
interest on 1,3002., further part of the said 
4,8002., for his life; and if the intended wife 
should survive him, to permit her to receive 
the interest of the said sum of 1,3002. for and 
during her life ; and, after the decease of the 
said intended wife and her father, to pay the 
principal sum of 1,3002„ to the said intended 
husband, if he should he living, and, if dead, 
to hi^ executors or administrators. The 
further trusts of the term were declared to he, 
that, if there should he any child or children 
of the marriage, the trustees should raise the 
sum of 2,5002,, being the residue of such sum 
of 4,8002,, and pay same to the children, if 
more than one, in such shares and at such 
times as the intended husband should appoint, 
and, in default of appointment, to pay same 
in equal shares, if more than one; and if 
more than one, the whole to such one at 
his or their age or ages of twenty-one years, 
or, to such of them as should be daughters, 
at her or their age or ages of twenty- 
one years, or day or days of marriage. 


396. Affirming 5 Jur., K. S,, 1000; 2T Bear 

74. 

Legacies or portions charged on real e^taic^ 
and payable at a future time, do not vest until 
the time appointed for payment. I poii the 
death of the legatee or petitioner before the 
time appointed tor payment, they lapse or sink 
into the inheritance. 11k 

If, however, the payment of the legney or 
portion is postponed, not from any consldi i a- 
tion personal to the legatee or petitioner, but 
for the convenience of the estate, the legacy 
or portion will, notwiikstandlng, vest In tho 
legatee or poitioner hefoie the time of paj - 
ment. 11). 


11, GIFTS TO GHILBBEir 0OOT IMGBIT m 
smvirim theie FAEEim 

See aise V. r.pmt 

1. M General 74U6. 

2. Mffeet of Wont “ Suelif T409. 

3. Continqeney nammj ihwgh tin nlmh 

eiasi 7410. 

4. Bffect of Gift Orerf 7411. 

5. Iljfeet of Gift Over before 

7412, 

6. Effeat of Gift Ovtr Immmhii 

MiiitMf 7415. 

7. decisions ansliiff mider Wllh Sea IX 

ante. 


1 , In General. 

4. A term is limited to raise portions for 
daughters, if no sous, provided such daughters 
survive their father; a daughter diew m the 
life of her father: her porticm shall not he 
raised. MkJmm v. Amlemn^ $ Verii. 651, 

5 Term raised to secure daiichterh* nortions t 
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Held, that the share of a son who attained 
twenty-one was vested, though he died in the 
father’s lifetime. lioolte v. 2 Eden 8. 

1. On a marriage, lands are limited to the 
husband for life, remainder to the wife for 
life, remainder to the first and other sons of 
the marriage in tail male, remainder to S. in 
fee, provided if there be no issue male of the 
marriage, and tliere be one or more daughters 
living at the husband’s death, then the trustees 
to stand seised, subject to the intent such 
daughter or daughters should receive out of 

.the lents 10,000l, and lOOA per annum for 
maintenance, but no time limited for payment 
of the poition. The husband dies, leaving 
only one daughter, who lives to seventeen, but 
by her will disposes of the 10,000iJ. : — Decieed, 
this is a vested interest in the daughter, and 
well disposc<l of by her will. Rivers {Earl) v. 
Rerhj {Ear^^ 2 Vern. 72. 

2. On a settlement before marriage, the 

trust of a teim was, that in case husband 
should have no issue male, and there should 
foe daughteis, to raise, if two daughters, 
25,0004, to be i3aid at twenty-one or marriage, 
but not to be raised till the death of their 
grandfather; the father died, leaving two 
daughters, and then the grandfather died: the 
husband of one daughter claimed 12,5004, with 
interest from the time of the maiiiage: — 
Decreed, with interest, as a vested portion in 
the words of the settlement. Eut upon por- 
tions, or interest of them, to be raised out of 
reversionary terms, especially upon oonstiiic- 
tion or implication, the Gomt lelnctantly in- 
terfered. V. Chandm {Enlie), 3 Atk. 416. 

3. Trust, in case husband and wife should, 

at death of survivor, leave anj' child, etc., and 
such child, etc,, attain twenty-one, to convey 
to such child, if but one, and if moie than one 
who shall attain twenty -one to convey to such 
children who should attain twenty-one, accord- 
ing to appointment of lather and mother sur- 
viving ; in default of appointment, eqnaliy at 
twenty-one, with sur\iu:)rship ; and if both 
parents die without leaving any child, etc , 
remainder to the father — Held, vested in 
cMIdien having attained twenty-one, who died 
in the life of one parent, with those who sur- 
vived both. Mind ^ 'V'es. 438, 

4. Portions at twenty- one or maiTiage, when 
0» and his wife should die without issue male : 
-—Held, a condition precedent, and not to foe 
raised till both are dead ; though one die, and 
the other remain tenant in tail after possibility 
of Issue extinct, Chmipmy v. Chamimey^ 10 
Mod. 314. 

5. On matriage, lands aie settled on A. lor 
life, remainder to the first, etc., sons of the 
marriage in tail male, remainder to trustees 
for 500 years, to raise 5,0004 portions for 
daughter, payable at eighteen or marriage; 
remainder to A, in, fee. After the marriage A, 
settles other lands, and a term is created for 
raising the like sum of 5,0004 lor daughters 
on failure of issue male, payable at sixteen or 
marriage ; A. dies, leaving a daughter his heir- 
at-law, who attains eighteen, and dies un- 

The trust of the term is not merged 
but the portion shall go to the 
ffp^etecutors, and is disposable by her 
■tifere shall be but one 5,0004 raised. 
' ^ ‘Vern, 348; ^ Ereem. 



6. Trust of the residue of a term, with a 
double aspect, viz., settlement on marriage, by 
deed, of a leasehold estate in trust for the 
husband and wife for life, and after the 
decease of the survivor to be assigned by 
trustees with the rents and profits to the 
eldest son, “and for want of such issue of 
such son,” to daughter; a son having been 
born, who died, without issue, in the life of the 
mother Held, that it did not vest in Mm, 
but was a good remainder to an only daughter, 
at the death of the surviving parent. Ewel v, 
Wallace^ 2 Ves. 118. Affirmed IS. 318. 

7 Marriage settlement on hnsband and wife 
for life, and tnist term if no issue male, or 
if all should die without issue male befoi'e 
twenty-one years, to raise portions for daugh- 
ters, etc. A son attained twenty-one, but 
died in fathei’s lifetime without issue male. 
The portions not raisable. Wersley v. 
ville (Earl), 2 Ves, 331. 

8. Intel est in partnership trade, under 
articles for widows of the paitners for their 
respective lives, and after the decease of the 
widow to be equally divided among their 
respective childien Held, not vested in 
children wdio died in life of mother, on ac- 
count of nature of the subject, the primary 
object being to constitute a partnership, and 
ascertain the succession ; and a provision for 
the family bemg only a secondary object 
through that medium, Ealma'm v. Shore, 3 
Yes, 600. 

9. One, having a daughter thirty years old, 
settles his estate on himself and wife, for 
their lives, remainder for 500 years, remainder 
over, and declaies the trust of the term to 
raise after the death of him and his wife 8504 
for his daughter, her executors and adminis- 
traiois. The daughter died in the lifetime 
of her father . — Held, her representatives were 
entitled. Smith v. Pmirklge, Amhl. 266. 

10. A term is limited in remainder after the 
father’s death, in tiust if he died without 
issue male, and there should bo one or more 
daughters unmarried or unprovided for at his 
death ; the trustees were to raise 2,0004 for 
their portions, to be paid at eighteen or mar- 
liagc. The mother being dead, and there 
being one daughter who was married, and no 
issue male, the Court would not decree the 
portion to be raised in the life of the father, it 
not vesting till his deatln Corhdi v. 

% Yem. 610; 3 Oh. Kep. 160. But see next 
case. 

11. Term limited in remainder after father’s 
death, in trust for raising portions for daugh- 
ters at eighteen, or marriage ; portions may be 
raised during life of father, vorheti v. MaM‘ 
rvell, 1 Salk, 159. 

12. A sum of money settled on marriage to 
the use of the husband for life, after his 
death to the wife for life, and if they should 
both die, leaving children, to such children, 
vests in all the children of the marriage, and 
not exclusively in the children surviving both 
parents, such being the clear intent of the 
parties^ though contrary to the literal expres- 
sions in the settlement, Eradish v. BraSish,,^ 
2 Ball 479. 

13. In a settlement of ^ 
marriage of M. and It 

and after the s^V^alJ 
and W., and the death of the i 
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in case there should be any child or ohildien 
of M. and W. which should he then hving, 
the tinsteos should pay the trust fun^ unto 
such child or ohilOren, and to be paid to such 
child or children at his, her, or their respective 
age or ages of twenty-one years. 1 ersonalty 
was settled in trust “for aU and every the 
child or children of M. which should be living 
at tiae time of her decease, and to be paid to 
tliem at their respeotne ages of twenty-one 
Held, on the construction r>i each 
settlement, that the only child wno w ^living 
at the death of the survivor took the whole. 
Jeffer^J V. J(fenj, 17 Bim 26 ; 13 Jur. 482. 

*1. Limitation in an aiticle on maxriage to 
A for life, subject to annuities for the lives 
of B. and 0. and a charge for a jointure for 
B., if she should survive A, and after the 
death of said B. and 0 , A. and I) , then to the 
use of the issue, etc. The limitation to the 
issue is not to await the deaths of A., B , C , 
and B., but they are to take upon the death 
of A., subject to" the chaiges for B.^, 0., and B. 
TBii&Jull V. J7>usJi6ll, 1 Boh. & Lcf. 95. 

2. Upon the construction of a settlement it 
was held, that a daughter who died in the 
lifetime of both parents was not entitled to 
any portion, under the trusts of a teim created 
for raising portions, notwithstanding she had 
previously attained eighteen and married. 

V. Moore ^ 3 Myl 0. 270 ; 6 L, J., 
H. S., Gh., 378. Affirming 7 Sim. 574 ; 5 L. J,, 
H. S., Oh., 105. 

In a case of doubt, the Court leans to that 
construction which will include a child at- 
taining its age and djing befoieits parents, 
as the most convenient and most likely to 
have been the intention of the paities Ih. 

3. A fund was assigned by a maniage settle- 
ment to tiustees upon trust, after the death of 
A., to transfer it and all the interest, etc , to 
all and every the child or children of the 
marriage, or the issue of any such child or 
chiWren who might happen to be then dead, 
leaving issue, or to any one or more of them, in 
such shares, etc., at such ages, etc., as A. by 
his will should appoint, and, in default of 
appointment, to pay the fund between them 
all, to sons at tw^enty-one, and to daughters at 
twenty-one or marriage, in case such ages or 
days should not take place till after the decease 
of A , but in case such should happen in his 
lifetime, then such payment should be post- 
poned until after his decease. A., by will, 
appointed the fund to the children of the 
marriage, share and shaie alike, on their at- 
tmnifig twenty-one or marriage with consent, 

directed that the inteiest should be for 
^ them support and maintenance, given in trust 
to his v^if e uhtil the boys entered piofessions 
or attamect'tw:enty-one, and the girls attained 
twenty-ohe) or mmied with consent Held, 

I trst, that 'the portions were, by the settlement, 

[vested ‘in the children before the period of 


' / aiid after the d^^ath^’ef ge survivor trdividje^ 


the marriage, to be transfeiied and paid unto 
sons at tw enty-one, and to daughters at tweiil y- 
one or marriage. There were three children 
of the marriage. One of them attained twent y- 
one, and died in the lifetime of the tenanls 
for life, leaving children and grandc^hiHren ; 
another attained twenty-one, and died in the 
lifetime of the tenants foi life, without chil- 
dren ; and the other attained twenty-one, sur- 
vived the patents, and had cIdldieE:--lh‘ld, 
that the trust funds vested in the chiltlren ol 
the marriage as they attained twenty-one, and 
that the surviving child and the reprt‘sentati\ es ^ 
of the deceased childien were entitled to them, 
Gordon v. Ilojpe^ 3 De Gr. iS: Bm. 351 ; 18 B* J,, 
N. S., Ch , 228 ; 13 Jur. 382. 

5. Grant of a personal estate by a deed to 
trustees foi a niece alter the death of the 
grantor, m whoso life niece i\U% it goes to 
reprotoentatives ol niece, not to the (.xeciilor 
of grantor. Feck v. Parrot^ 1 Ves. 2315. 

6. A direction to tiustees, to pay a ]>rmflpal 
sum after the death of a father and mother to 
their issue equally, to sons at tw’enty-one and 
to daughters at twenty-one or maniage, is 
only a circumstance or qiialilicatioii in the 
person receiving, and not intended to ac- 
celerate the payment or vest it in the chil- 
dren; for the direction of the payment is the 
gift, and well not vest till the time of payment 
comes. Seanwr v. Bingham^ 3 Atk. 57. 

7. Settlement of money on husband mid 
wife, etc , and in case the husband siiall die, 
and the wife sitrvhe, he having no issue of 
her body, or such issue shall die in the life- 
time of the wife, then the money to be paid 
and assigned to the wife. There was issue, a 
daughlei, who married, attaining twenty-one*, 
aiul died in the lifetime of the mother, leav- 
ing two children, who survhed their grand- 
mother Held, the daughter acquired a vested 
inteiest tiansmissible to h€‘r repiesentatives. 
Ilem'tley v. Maso% Ambl. 621. 

8. A ,"by his marriage settlement, covenanted 
that he would, by his will, or otherwise, settle 
all the real and per.sonal estates whicli he should 
die seised or possessed of, so that tho same 
might be enjoyed by hiss wife, for life, In case 
she should survive him, and, after the death of 
the sin vnvor, by ail the children of the marriage, 
equally ; some of the children of the marriage 
died in the lifetime of A. and Ms wife: —Held, 
that under this covenant, all the children 
became entitled to vested interests on their 
coming into existence ; and that A. (wlio, as 
administrator to some of his deceased chiiclrcm 
had become entitled to their shares of lih 
peisoiial estate) having, by his will, given both 
his real and personal estate to the same 
persons, some of whom exclusively claimed 
the real estates, under the covenant^ a case of 
election aiose. Mai/lor v. Wetkerellt 4 Sim. 
114; 9L. J., Oh., 125. 

9. By settlement on maniage, reciting an 
intention to provide for the wife and cMloren, 
certain tolls were granted for the remainder of 
grantor^s term in trust to raise an annuity for - 
the lives of the wife and her mother aud the 
survivor ; then reciting, that the reminder of. 

I the term mighty expire in the life of - the .wife 

I 'for her, und her '(jiildren by her tfieu .or any 
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the term, upon trust to raise, after the deaths 
of the grantor and the mother of the wife, 
100?. annually, to be placed out in the purchase 
of freehold lands or hereditaments or leasehold 
estates for two or three liies, as often as a 
competent sum should be raised for that pur- 
pose; and until convenient purchases should 
oiler, to be invested in Government securities 
upon trust, in case the wife should survive the 
term, to x>ay the rents and profits of such estate 
or estates so to be purchased, or the interest, 
produce, and profits to arise from the money 
so intended to be placed out, until such pui- 
’ chase should he made, to the wdfe lor life; 
and after her decease, to apply the sard rents 
and profits or interest money towards the 
support and maintenance of such child or 
children of her as should be living at her 
death, till the youngest should be twenty-one, 
and then to ho possessed of such estates so to 
be purchased, or of the money arising from 
the annuity not placed out in one or more 
purchase or purchases, to the use of such child 
and children, in such share and proportions, 
payable at twenty -one, as the survivor of the 
husband and wife should by will or deed 
direct, limit, and appoint ; in default thereof, 
to the use of all such children equally, to be 
divided at their respective ages of twenty-one ; 
but if she should die without lea^ ing any child 
or children, or should die under twenty-one, 
then to the use of the grantor, his heirs, : 
executors, administrators, and assigns; ancl 
after paying the said annuities, to be pos- 
sessed of all the surplus money arising from 
the said tolls during the remainder of the 
term, for the use of the grantor, his executors, 
etc. From the death of the grantor, who sur- 
vived the wile’s mother, the trustees received 
lOOZ. a year, and laid out in stock the sums 
received and the produce. One son was the 
only issue ; he attained twenty-one in the life 
of his mother, and survived her. The Court 
would not invest the fund in land, and held it, 
with the accumulations from the death of the 
grantor and the future pasments, a vested 
interest in the son at twenty-one, and as 
personal estate belonging to his administrator. 

V. Fimneremiy^ Ves. 41. 

1. Property was settled upon trust after 
death of settlor to apply the whole or part of 
income towards the maintenance and education 
of the six children of y. B. (by name), and to 
accumulate the residue of the income until the 
death of the survivor of 0. B. and S. B., or 
until such time as the youngest of the six 
children, or the youngest of such of them as 
should be living, attained twenty-one ; and 
then if 0. B, and B. should then have died, 
or if not, immediately after the death of the 
survivor, to convey and assign the same to the 
children, or such of them as should be then 
living. There was no other gift to the children. 
The settlement contained a clause, that the 
share of any of the six children who alienated 
his share should be forfeited, and go over to 
the other children Held, that none of the 
children took a vested interest till after the 
happening of the last of the three events, 
namely, the attainment of twenty-one by the 
the death of 0. B. and B,, 
^d, IherSore, that none of the children who 
I hetee the last of such events happened 
y psde a vested interest. Barnett v. Blalmy 2 




Dr. & Sm. 117 ; 8 Jut., N. S., 812 ; 31 L. J„ 
Ch., 898 ; 6 L. T., N. S., 886. 

Held, also, that the term “ alienated” meant 
not only an actual alienation, but any act done 
for the purpose of alienating. Ih 

2. A fund wns settled upon maiiiage, in 
case the husband should die in the lifetime of 
the wife and there should be issue of the 
mairiage living at the death of the husband, 
for all and every the child ancl children of the 
mairiage, and the issue of such child or 
children in case any of them should happen 
to he dead, leaving ibsue, in equal shares ; the 
issue to he entitled only to the shaies which 
their parents would have been entitled to if 
living: — Held, that, having regaid to the 
context, the words “all and every the child 
and chiklren ” must bo restricted to children 
who suivived their father. Be Tltome, 10 
W. R. 338 

3. Under a trust for A, for life, “ and after 
her death, to be divided equally between her 
younger children ” . — Held, first, that the 
children took vested interests at their births, 
and secondly, that the character of youngest 
child was to be dctei mined at the period of 
vesting, and not that of distribution. Adaons 
V BohertSy 25 Beav, 658, 

4. In consiiuing a marriage settlement, it 
is the duty of the Ooui t to give effect to the 
plain meaning of the woixls, unless the instru- 
ment on the whole affords grounds lor leaning 
in favoni of a construction which will include 
all childrtn. Jeyes v. Smagsy 83 B. T., NT. 8,, 
139 ; 23 R. 7G1 ; 44 L, J., Ch., 706 ; 10 B. E., 
Ch , 555. Eev ei sing 23 W. E. 742. 

The rule m Woodcock v. Dorset {Duke) (3 
Bro. C. C. 569) is an aitificial rule, and 
ought not to be extended. It is founded on 
an implied agieement that the children of a 
child dying in the lifetime of his parents 
should be piovicled for. J&. 

When such children were provided for ac- 
cording to the natuial meaning of the settle- 
ment * — Held, that the rule was not applic able ; 
that the woid ‘‘leaving” must be construeci 
according to its natuial meaning, and that a 
son who attained twenty-one, and died with- 
out issue in the lifetime of his parents, had 
not acquiied a vested interest. JA 

5. The piesumption that a pre-nuptial settle- 
ment is intended to provide for children of the 
mariiagc at the time when they Require a 
provision, is so strong that the Court will not, 

; unless absolutely compelled by the language 
■ of the instrument, adopt a construction of 
such a settlement which would exclude from 
I its benefit a child who comes of age but does 
I not survive both parents. Oicrne v. Zarkimy 
10 Jut., N. a, 8 ; 9 B, T., R. S., 638. Affirmed 
10 Jur,, N. S., 349 ; 12 W. B. 516 ; 10 B, T., H. S., 
47; 3 KB. 621; 4 Be G, J. & S. 245. 


2. Effect of Word ** Such.” 

6. A sum was vested in trustees, upon trust 
declared by deed. The deed recited an inten- 
tion to make some provision ^or A. and her 
children, and declared that the trustees should ! 
hold the fund for A. for life, rtpon her ; 
death, or doing any act to inompber 
terest, the trustees w^re %p ttapd 
“ if there should be one ohiJdqi|4#tSw!pPiM| 

iMii'iiH if 
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the said stock to be an interest vested in_ such 
child at tweaty-one, and to be paid accordingly, 
if snob age should happen after the death ol 
A , and if not, immediately on her death or 
xnahing any charge.” And if there should be 
two or more such children, then the stocK to 
be transferred amongst such children, in equal 
shares, at the age of twenty-one, if A. should 
be dead; but if not, then immediately after 
her decease, or having made such incumbrance. 
The deed contained clauses of survivorship in 
case of any child dying under twenty-one, as 
to “ the share intended to be thereby provided 
for such child dying,” and also clauses for main- 
tenance, advancement, and accruer. There 
were several children ; one attained twenty- 
one and died in the life of A. Held, that 
her repiesentatives did not participate in the 
fund, A petition of appeal from the decision 
was dismissed with costs by Lord Oottenham 
on the 8th My, 1848. Skijffer v. Xmq, 12 
Beav. 29 ; 12 Jur. 200. Affirmed 12 Jur. 570. 

L By a marriage settlement, lands were 
limited to trustees for a term of five hundred 
years, to arise after death of husband and 
wife, of which the trusts were, in case the 
husband should die leaving issue a son and 
other children, then, and not sooner, unless 
the husband should so direct, to raise, after 
the several deaths of the husband and wife, 
and the commencement of the term, poitxons 
for the younger children, payable at twenty- 
one, if sons, and at eighteen or marriage, if 
daughters, such portions to survive to^ the 
survivors or survivor; and theie was a joint 
power in the hfusband and wife to substitute a 
younger for an elder son, which made it un- 
certain during their joint lives who would be 
entitled as younger son; and there was a 
clause for maintenance by the trustees after 
the commencement of the term, and a power 
of leasing was given to the husband and wife 
during their joint lives, and to tbe trustees 
al^o during the joint Aives of husband and 
wue, and duling the term, such trustees being 
disc trustees to preserve Held, that a daugh- 
ter who died in the lifetime of her parents, 
having attained the age of eighteen and 
married, was not entitled to a portion. Wiat^ 
fordY, Moore, 8 Myl. & 0. 270; 6 L. J., N. S., 
Ch. . 378. Affirming 7 8im. 574 ; 5 L. L, H, S., 
Ch., 105. 

2. By a marriage settlement, executed in 
1784, certain hereditaments weie vested in 
trustees, in trust for the husband and wife 
successively, for life ; and on the death of the 
, SUivivor to pay the rents in maintenance of 
and every the child or children until such 
j child or children should attain twenty-one, 
j and whep; and as such child or children re- 
^ , SfAiciively should attain twenty-one,” upon 
trust td convey/^ unto such child or children 
i as’ the pfurkit's should appoint ; and, in default, 

. ’ to ebn^ey UB' thd .same premises unto and 
.amougsr sucbehildfen equally;” and if. but 
; .ond such obikbrnpon t^ust to convejr to such 
; Only ehild^ and his or her heirs fqr ever, with 

^ p^ent executed the! appointment in 

;,,tobut c^ some miiy of the children :-tH’eld,^ 
that the word “ such ” must he taTcen iu th‘e 

OTia i-V'.af 


limitation in default of appointment gave a 
vested estate in fee to each child on iiis birth, 
Strutt V. JBrmtliwaite^ 5 De G. & Hin. 309 ; 18 
Jur, 882; 21 L. J., Oh., 809. 

In putting a constiiiciion on a marriage 
settlement, the Court always endeavours not 
to make the interest of the children depend 
on their surviving their paionts. Ih 

3 By settlement made in coatemplalion of 
marriage between L. and A., ptUbonal estate 
was assigned to trustees upon trust to pay 
income to A. for life for her separate u^jc ; and 
after her death, to pay same to L. for his life ; 
and after the death of the survivor, the trusts " 
of the oorjms were declared to be in favour ol 
the childien of A. by that or future maniage 
equally, sons at twenty-one, daughters at 
twenty-one or mairiage, with the usual powers 
of maintenance during minority ami of ac- 
cruer. And if it should happen that theie 
should be only one child living at *the death of 
the survivor of L. and A., or, if there should 
be more than one such child, and that all 
should die, if sons, befoie attaining twenty** 
one, if daughters before attaining that age or 
marrying, then the whole fund to be paid to 
such only child, if a son, on attaining twenty- 
one, and if a daughter on attaining that age 
or marrying; and if there should be no such 
child then living, then upon trust lor J. A. 
There was only one daughter issue of tlie 
marriage ; she had attained twenty-one, and 
A. was dead, but L. was still living. On the 
question whether the interest of the daughter 
was vested or contingent Held, that it was 
contingent on the event of her surviving L. 
And semlUy assuming that the bill had bean so 
framed as to raise a question of misiakeia the 
settlement, and had sought to rectify it, the 
Comt, as there is not inconsistency in the 
clauses, would not have made such a decree. 
Lloyd Y. Cooker, 10 Beav. 140; 24 L. J., Oh., 

I 84; 1 Jur.,H. S., 174. 


8. Contingency running through the whole 
Class. 

4. In marriage settlement, the father of the 
wife, after making a provision for her during 
^ life, covenants, that in case there shall be a 
child or children of the marriage living at her 
decease, he will pay 30,000^. to such child or 
children, on their attaining twenty-one, or, If 
they shall have attained that age in their 
mother’s lifetime, at her death. In the direc- 
tions that are afterwards given for the dis- 
tributions of ^ the sums in diiferent events, 
among the children of the marriage and their 
issue, no reference is made to the contingency 
of their surviving the mother; and though 
there is an express enumciaUan of the cases 
in which the money is not to be payable, the 
death of a child in the mother’s lifetime after ‘ 
having attained twenty-one is not specified as 
on^ of those cases;— Held, thy I 

wMch^ a child who has attained tWenly-oae 
takes in th^eAitins, remains 
the'®d of mothey/the»m4^''Ts^» 
iffithe subsequent clauses to control the 'pMn’ 
words of the covenant, Ltf!:oeraZd v. Field,, 

. 1 Buss. 430 ; 4 L. J., Ch., 170. • 
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to the eldest or only son of the marriage : — 
Held, that this covenant is controlled by sub- 
sequent clauses, so as not to give a vested 
interest upon the death of the father to an 
only son who was then under age. Ih. 

l! By settlement before marriage, whereby 
lands given to trustees for 500 years, in trust, 
that if husband and wife should leave one or 
more daughter or daughters, younger son or 
sons that should be living at time of decease 
of survivor of them, the trustees should raise, 
etc,, 2,000/. for portion or portions of such 
daughter or daughters, younger son or sons, 

4.he same to bo paid to such daxighter, if but 
one, and no younger son, at eighteen or mar- 
riage, and to such younger son, if but one, and no 
daugiiter, at twenty-one, with allowance for 
maintenance in the meantime, etc., and if 
there shall be more than one daughter or 
younger son, then to be paid to such daughter or 
daughters at Eighteen or marriage, and to such 
younger son or sons at twenty-one years, etc. : 
—Held, that the settlement did not vest any 
interest in the children who died before decease 
of surviving children. MotcliMn v. 

S Madd. 65. 

2. A fund was settled on trust for a wife for 
life ; and in case she should leave any issue 
living at her death, for the husband for life ; 
and after Ms death, upon trust to divide it 
amongst the children of the marriage “ that 
should be then living on their respectively 
attaining twenty-one.” And in case there 
should be no cMld, or of their all dying in the 
wife’s life, to pay the fund to such person as 
the wife should by will appoint, and in default 
to the executors or administrators of the hus- 
band and wife, or the survivor of them ; and 
in case the wife should survive her husband 
without leaving issue then living, to pay the 
fund to the wife. The wife died leaving chil- 
dren who had attained twenty-one, and the 
husband was still living:— Held, that the 
limitations to the children remained contin- 
gent until the death of their father. Be 
"WooUastoTi^ 27 Beav. 6f2. 

3. By a settlement trustees were directed to 
hold trust funds upon trust to pay the income 
to H. for life, and after her death, leaving a 
child or children,” to transfer, pay, and make 
over the fund unto “all and e\ery the child or 
children of H„ and the issue of such of the 
children as might be then deadjl^such issue 
to take the parents’ share), equally between 
them If more than one, the shares of sons to 
be transferred and paid at the ago of twenty- 
one, and the shares of daughters at that age 
or marriage. T’ive of the chiidren of H. sur- 
vived her, and attained twenty-one or married, 
and one son of hers attained twenty-one and 
died without issue in her lifetime; — Held, 
that although the trust only took effect ^in 
case some one child survived H., the contin- 
gency upon wMch the trust took effect was 
not to foe imported into the constitution of 
the class who were to take under the trust, 
and that the son who attained fewenty-one and 
died in the lifetime of the tei^ant for life 
i^thout issue took, nevertheless, a vested 

, . interest in the fund. Me Othhaf^ 20 B. B., 
I ' imrn W 9 41 B. X, Oh., 661. 

1 1 1 |4 If I t e settlement portions are pro 
cMldren of the marriage, not 
the death of both parents, 



but with a power to the father to appoint 
among all the children ; and the portions have 
actually become raisable, by reason of some 
of the children surviving both j>arents; a 
child, to whom the father appointed a share, 
who survives the father, but predeceases the 
mother, is entitled to the share appointed, 
unless the settlement, consistently throughout 
all its clauses, manifests an intention to the 
contrary. Me 5 It, B., Eq., 14. 


4. Effect of Gift Over* 

5, When clauses in a settlement are conflict- 
ing, the rational presumption is, that a child 
attaining twenty-one takes a vested interest, 
Micem v. Marhhiref 34 Beav. 531. 

In a settlement, the limitation was to the 
cMldren who should be lining at the time of 
the decease of the father ; this was controlled 
by the gift over : — ^Held, that a child who died 
in the life of her father, having attained 
twenty-one, was entitled to a share. Ih, 

6. By a marriage settlement, stock was 
vested in trustees upon trust, to pay the 
dividends to the husband during coverture, 
and to the wife during her life, in case she 
survived Mm; and from and after her decease, 
in case there should be any children of the 
marriage then living, then upon trust for such 
of the said children as should attain twenty- 
one or be married, with a direction, in case all 
or any of such children should then be under 
twenty-one and unmarried, to apply the divi- 
dends for their maintenance ; and in case the 
wife should die without leaving any child or 
children at the time of her decease, or in case 
there should he one or more such child or 
children then living, yet all of them should 
die under twenty-one and unmarried, upon 
trust, if the husband should survive the wife 
and all such cMldren, to pay the dividends to 
him during his life, and frpm and after the 
death of the survivor of the husband and wife, 
and from and after the death of the said 
children, in case there should be any and all 
of them should die under age and unmarried, 
in trust for ceitain other persons. The wife 
survived the husband, and at her death there 
was no child of the marriage living; but a 
son who died in her lifetime had attained 
twenty-one and married : — Held, that the 
stock vested in that son absolutely. ^rre& r. 
FrmGQ, 1 Buss. & M. 640. 

7. Money was settled upon trust, after the 
death of the survivor of the parents, to pay, 
apply, and dispose of the Same unto all the 
->0118 and daughters, and the children of such 
as should be dead leaving issue (the cMldren 
to take the share of their parents), with a gift 
over if there should be no children of the 
marriage, or being such, all sons, should die 
under twenty-one, and the daughters under 
twenty-one on marriage: — Held, that the 
shares vested in the children on their births, 
and that the representatives of those who 
died unmarried in their infancy, and in the 
life of the parents, took a share^ Me Imim, 
28 Beav, 50* 

8. By a voluntary settlement, expressed to 
be made ih consideration of natural love , 
affection fdr settlor’s son G-v and daughters M. 




tiriLiJ].! 


and H,, property was s 
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for life, witli remainder, a? to part, in trust for 

i K for life, and after his decease m trust tor 

.ill G.’s children who might be Ining at the 
t ane of his decease, as tenants in 5 

ii G. should ha?e but one such child, 

Iioh only child ; the share of every such cMd 
tohe vested at twenty-one, or if a daughter 
at twenty-one or marriage. 
suivivorship if moie than one child of 
ail} of them, being a son, should die under 
enty-one, or being a daughter, under twenty- 
one, without baling been mariied : and 
<ill such of G.’s childien as were sons should die 
under twenty-one, and all such of them as weie 
daughters under that age without having been 
mamed, then over; and as to other Pf ts of 
the property in trust for M, for life, and after 
her decease for all her children, who bemg 
taons should attain twenty-one, or being 
daughters should attain that age or be married, 
in such manner and form, and in such shares 
and proportions, and subject to such mauses 
of survivorship, etc., as before declared with 
respect to G.’s children j and as to a third part 
of the propeity, upon trust tor B. and her 
children, similar to the trusts for M. and her 
children:— Held, that the ihsfcxument, though 
voluntary, and not expies^ed to be made in 
consideration of natural love and affection for 
the settlor’s grandchildren, was within the 
rule in EmjjeTOf v. Uolfe (1 Ves. 208), and 
that having regard to the terms of the limita- 
tion over after the trusts for G.’s children, and 
notwithstanding the different form in which 
the trusts for the childien of M. and B. were 
expressed, two children of G. who attained 
twenty-one, and subsequently died in his life- 
time, took vested and transmissible interests 
equally with those of G.’s childien who survived 
him, the rule being that, whereas in ordinary 
instruments an express estate thereby limited 
cannot be enlarged except by necessary 
inference, yet upon instruments of this 
description there is an implication of law 
arising upon the instrument itself, subject to 
any expression to the contrary that it is the 
intention of any person who places himself m 
Ueo parentis to provide portions for children 
or grandchildren, as the case may be, at the 
period when such poitions will be wanted, 
namely, upon their attaining the age of twenty- 
one, or, in the case of daughters, upon their 
attaining that ago or marriage ; and that such 
portions shall then vest, whether the children 
So or do not surviie their parents. Swallm 
%\mmh I Kay & J. 417 ; 1 Jur., N. S., 843. 


J tf Effect of Gift Over before EayaMe.” 

i j 'a nupniage settlement a term for years ; 
is created to rmsh 5,000Z. portion for daughters, 

M aH]^*it4gn,dttiwmty-dne or marriage ; 

thej&u^ters attain the 

« ,* '‘^,1 , I j [ I 0 If etime, th^.&e;pMion to be paid witMn a 
W V'^ ^ tfi toer’s'Sea; iTo^it any of i 

i 1 1'O I ’ 'i I f V poition b«omes ; 
- 1 1 age qf twehty-ohe ^Or ; 

the survivor. 



husband administered; the third d.angliler 

survived both her sisters. Bcsolved, tJm r 
husband, as administrator of the secoiid 
daughter, is entitled to her share of the - 
she ha\ing lived to twenty-one, so that the* 
right vested in her, and the payment 
suspended till her fatliei’s death. Fifpeid*^ 
ease, 2 T. W 513 

2 Portions in a settlement by a term, aittM 
mother’s death, for defendants, to grow du 
and payable at twenty-one or maniage, etc 
One daughter having, attei twenty-oiio an 
mairiage, died in life of mother, lier poitnii^ 
shall go to her repiesontatives, and not 
her sister. Emjjeror v. MoJfe, 1 Ves. 208. 

3. In this case, a portion proceeding iroiii a 
parent held vested m a deceased ohiid, upon 
what was collected by ilie Comt, as tlu* 
intention oi the paities, against veiy strong- 
expressions to the contraiy. JVoodcoek 
JDorset (Dulic), 3 Bro. C C. 509. 

4. Portions to be paid or iran'^ferred at 

twenty-one or marriage; if in the life of 
parents entitled for their life, then surii 
portions were not to be |)aid, etc., till the 
decease of such paients, with survivorbhip in 
case of death of any, before Ms, her, or thei* 
shares should be payable, etc. voNied 

at twenty-one or mairiage, in life of paients. 
Selieneli v. Legli, 9 Ves. 300. 

5. Portions held vested in case of parent 
and child, by implication from the whole 
settlement against express words, and a clause 

j of survivorship upon death of child before the 
portion “ should become j^ayable ’’ was upon 
the authorities construed “ before it should be 
vested.” Hojpe v. Clifdea (Zerd), 6 Ves. 499, 

6. A. settles his ekate on his sister B. for 
life, remainder to her second and other sons in 
tail, etc., and gives her a power, with the con- 
sent of C., her hnsband, and for 0. suiviviiig 
B., to charge it with a sum not exceeding 
12,0001 for their children ; and it they, or the 
survivor or them, do not appoint the provision, 
then 2,000Z. each to be raised for } ounger sons, 
and 3,000^!. each for daughters, at their ages of 
twenty-one, with interest at 6 per cent, for 
their 'maintenance, to commence from the 
time of the appointment ; and if no appoint- 
ment, then from the death of the survivor 
of B. and 0.; and if any of the younger 
children die before their shares become play- 
able, the same to go to the survivor. A. dies ; 

0. dies, leaving four younger sons and two 
daughters, one of which died an infant soon 
after her father ; then B. dies, without making 
any appointment : the whole 14,0001 shall be 
raised, and carry interest from the death of B. 
JdoltY. Bolt, FoiTest. 189. 

7. Where portions are provided for daughters 
by a settlement, the father cannot, by his 
will, annex any condition to the payment 
of them, or devise them over, in case of the 
death of any of the daughters before their 
portions become payable. A^oti v. Astm, B 
Vem. 452 ; 1 Oh. Bep. 164 ; Pre. CM 266. 

8. By a marriage settlement a term was 
created for raising portions for daughters, in ’ 
case the father should die without issue male* 
Such portions to'* be ^ paid at twenty-one or 

, ^ marriage j but if the daughters phiuld attain 
; dgCj, pr Bel Ip th0^1}|w|A if 

! f^fathfc* ‘jiheh I '' 

I I Bit M Aw ^igntqi^ 1 1 

r ■' n ; ^ i 1 'jn’t ft * 1 1 / P "i i J ' \ iiV' 
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their portions became payable, then the fund 
was not to be raised. There '«\as issue of the 
marriage a daughter and only child; she 
attained twenty-one and married, and after- 
wards died in her father’s lifetime. The 
iather died without issue male . — Held, never- 
theless, that the daughter’s representatives 
were entitled to her portion. Fry v. Slierhorm 
{Lortl\ 3 Sim. 243 ; 8 L. J., Ch., 25. 

1. Term to commence after the father’s 
death to raise portions for younger children, 
in such shares and proportions as he should 
appoint, for want of appointment, equally, to 
^ons at twenty-one, to daughters at twenty-one 
or mainage, to be paid immediately after the 
decease of the father, with survivorship in case 
of the death of a child before its portion should 
become due and payable. The father died 
without making any appointment : — Hel^, the 
portions vested at twenty-one or marriage 
during his liie. Ckolmondehy v. 3£eyric\ 1 
Eden 77 ; cited 3 Bro. 0. C. 253. n. 

2. Term in trust, after decease of father, in 
case he should leave a younger child, etc., to 
raise portions, to be paid accoiding to appoint- 
ment, and in default, etc,, at twenty-one or 
marriage, with provision for advancement in 
the hte of the father, by his diiection ; and 
survivorship, upon death of any child before 
the poition shall he payable; and if there 
should be no such child, or all die before the 
portions become payable, not to be raised : — 
Held, vested in an only younger child, who, 
having attained twenty-one, died in life of 
fathei,and no appointment having been made. 
Fo7ms V. JSurdrtty 9 Ves. 428. 

S, By settlement made previously to mar- 
riage of A, and B., certain Exchequer annuities 
were vested in tiustees in trust for the husband 
for life, then to the wife for life, and after both 
their deaths for the children of the marriage 
equally, if more than one, and if but one for 
such only child, to be assigned over to such 
child or children respectively at their ages of 
tweuty-one, happening aftei the death of sur- 
vivor of husband and wife ; but if eithei of the 
children should attain twenty-one during joint 
life of father and mother, or life of suivivor, 
then his or her share was to be paid within 
three months after death of such survivor: 
but if there should he no children of the 
marriage, or being such, all of them should 
die before their share should become transfer- 
able as aforesaid, then the annuities were to 
go to the survivor of husband and wife. There 
was issue only a son, who attained twenty-one, 
but died in lifetime of mother, who survived 
husband: — Held, that the annuities became 
vested in son on his attaining twenty-one 
years, and were irftnsmissible by him, notwith- 
standing he died in his mothers lifetime. 
Jeffreys v. Feyfum^, 6 Bro. B. 0. 398. Affirming 
2 Eden 368. 

4. By a ^ marriage settlement stock was 
settled, subject to life interests in the husband 
and wife, in trust for their children in equal 
shar^, to be paid or paye-ble m> twenty-one or 
marriage, the shares of those dying, leaving 
issue, before their shares had become payable, 
to go to their issue, and in case any died 
without issue before their shares had become 
payable, thtn such shares to go to the siuviv- 


ildren of the marriage. Two of the 
u attained twenty-one, and died in the 






lifetime of the surviving parent.— Held, that 
payable meant vested, and that the shares of 
the two children so dying went to their repre- 
sentatives. Mocatfa v. Lmdo^ 9 Sim. 56. 

5. In constiuing a pre-nuptial settlement it 
must be consideied that the intention of the 
parties to it was to piovide for the children of 
the marriage at the time when those children 
would require pio vision to he made for them; 
and a construction which would exclude a son 
who attained twenty-one and aftei wards died 
in the lifetime of his surviving parent, cannot 
be adopted in the absence of words absolutely 
compulsory. Cmrie v. LarUns, 4 Be G. J. & S. 
245. 

The language of such a settlement may be 
contioiled by its geneial intention. JDb. 

By a marriage settlement made in India 
in 1828, on the marriage of G. and B., after a 
recital that a bond had been executed as a 
further provision for the children of the mar- 
riage, trusts were declared for the benefit of 
the husband and wife for their lives, and after 
their^ deaths, “for all the children of the 
marriage equally, to be paid or assigned to 
them at twenty-one or marriage, whichever 
should firbt happen ; the shares to be deemed 
vested on the happening of those events, and 
to be paid within six months after the decease 
of the surviving parent, to such of the children 
who should attain twenty-one or be maiTied, 
being a son or danghter; and in case any 
child should survive the parents, and die 
before attaining twenty-one or marriage, then 
his or her share which should have accrued 
should be for the benefit of the survivors in 
the same manner as the original shares ; and 
if all such children, except one, should die 
before the shares should become vested, then, 
for the benefit of such one, to become a vested 
interest on his or her attaining twentv-one or 
marriage, after the decease of both parents ; 
and in case there should be no child, or in 
case there should he snob child or children, 
but they should die in the lifetime of the 
parents, or in the lifetime of the survivor of 
them, upon trust to pay the moneys to the 
survivor of the parents ; or in case there should 
he such child or children, who should survive 
the parents, but die before the s Wes became 
vested or payable, then for the benefit of such 
person as the surviving parent should appoint | 
and in defalfe, for the next-of-kin of such 
parent.” B. died in 1836. The children of 
the marriage were H,, who died in the lifetime 
of both parents ; J,, who attained twenty-one, 
and died in 1857, in the lifetime of his father; 
and G., who attained twenty-one, and survived 
both parents, and who claimed the whole of 
the trust fund^. G, in 1841 intermarried with 
B., and died in 1861 intestate; and on S.^s 
behalf it was contmided that the next-of-kin 
of G. were entitled to two-thirds of the funds • 
Held, that the stftviving trustees were entitled 
to prove as specialty creditors on the bond, 
and that the trust funds were divisible into 
moieties ; one belonging to the legal persbnal 
representative of T., and the other to €. B. 0. 

10 Jm, a, 8 ; 9 L. X., N. S., 638. Affimed 
10 Jor., N. a, 849 ; 12 W. B. 51S ; 10 L. X., 

isr. a.4r;SN.E. 021. ’ 

6. In a settlement of trust moneys in trust . 

for ooitain persons for life, tad after' to I 
decease of the snrviror in trn^ foi \ 

i 14. i I ifl I, 4 

I ^ M i II i kr pul ' 

. ^ H ii 1 


, ir .i, -,>■ 
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ss..-isrr-«»S ; 

LHeM, that having ^^trriage i 

*f- S ito to a. i».» oi ai"»5»: 

IxA oouia not mean “vested. Day v. Mad 

^%y f sStlement reciting a royal wanant. 
direoting 1,000Z to be paid to trustees for the 
Sk of A. D. and J. D. and children of 
A »! » WM declared that the trustees should 
Bt'andpo2essed of the l.OOOZ. upon tnmts for 

Lvestoent and T‘n \ncl 

fhf* income to or for the benefit of A. p- 
J D during their respective lives, aiid from 
aid 'after the deceases of A. D. ’'Sd 

trust to pay, divide, or tranter the 1,000?., and 
^dividends or interest which might be ^ 
thereon, unto and amongrt all and eve^ the 
child and children of A. D., and the issue of 
such child or children, it more than on% in 
equal shares and proportions, and if but one, 
ttoi the whole to such one, and to he paid 
and transferred to such chddren or child as 
should he sons or a son at the ^e of t^enty- 
“e, and to such cUldren or oWd as sh^d 
be daughters or a daughter at the age o 
twenty-one, or day of mainage, whichever 
should first happen, the issue of any child or 
children whose patent or parents should ciie 
before his, her, or their share or shares should 
become payable to be entitled to the share or 
shares which his, her, or their parent or parents 
bwe been entitled to if living* A son 


Iktekests Ceeated by Deed. 


expiration or me 

limted for the payment 

the words “ due and payable must bear men 

natural meaning, so that the s^“®. 

who attained twenty-one w 

of the surviving tenant ® \ 

the aooruer olaasc._ Me Wileutt, 38 L. J.> Oh , 

In^detemuning the rights of children 
under a marriage settlement, the Court, unless 
prevented by clear and distinct words, will 
fold Tat children who attained twe*ity-one 
Ld died leaving their parents took v^ted 
interests under the settlement. Bailie v. 

Jachson, 1 Sm. & (3-. 175. ^ «?rmirr-i 

Xbe Conrfc will lay bold of miniite circum- 
stances in favour of sttcb constmcfcion. m 
A # fund was settled, in case the rt 
should at the decease of A. and B. be Innng 
one or more child or children of the marriage, 

trust, to he divided equally amongst all 
such children; the share or portion ot each to 
be paid to sons on attaining twenty;one; to 
daughters at the same age or mainage* A 
power was also given to A. 
or vary the proportion of each child, and to 
diiect what should be paid to each respect- 
ively.”' There were nine children, all h ving 
at A.’s death ; seven of them suxvivcd Ih, 
having attained twenty-one Held, that Jhe 
children dying in B.’s lifetime had acqunmd 
vested interests, and that the fund was divi- 
sible into ninths. S, 0. 1 W. E. 196 ; 17 Jur* 
170 

Z, By a voluntary settlement, expressed to 
be made in consideration of natural love and 
affection for settlor’s son G-. and ^ughters M. 
and E , property was settled in trust for 


the 


of the trust fund. S. 0. 


, 1# 1 



in common * and if G. should h 

succei 

% Upon trust j 
a.6tivSlv lor lif{ 

cor tne nusDanu, anu. wiic 

twSy-one, if a daughter, ai 

ibe fii 




. , * be divided a 

'l I . 4 M4 daught 

^ ^ til Imd'.MntE f 

il**' 

i,i ivi fi'* 






l;il; 




x,> 

' ,, equally, ’ wr 

Aii 

■ such child 0 
any of sue' 
livipg, but a 


respective shares wei 
over for other persoi 
' contained a provision 
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form in wbicii the trusts for the cbildreu of M. 
and B. were expressed, two children of G*. who 
attained twenty-one, and subsequently died 
in his lifetime, took vested and transmissible 
interests equally with those of G.’s children 
who survived him ; the rule being that, where- 
as in ordinary instruments an express estate 
thereby limited cannot be enlarged except by 
necessaiy inference, yet, upon instruments of 
this description, theie is an implication of 
law arising upon the instrument itself, subject 
to any expression to the contrary, that it is 
the intention of any person who places himself 
• 171 loGo par67vtiB to provide portions for childien 
or grandchildren, as the case may be, at the 
period when such portions will be, wanted, 
namely, upon their attaining the age of twenty- 
one, or, in the case of daughters, upon their 
attaining that age or marriage ; and that such 
portions shall then \est, whether the children 
do or do not survive their parents, SmaMow 
V, Binm, 1 Eay& J, 417; 1 Jur., N. S., 843. 

1, was, by aiticles of agreement, 

vested In trustees for several parties, in 
different portions, for their absolute use and 
benefit ; provided that no payment or transfer 
should h© made to any of them until he or 
she should have completed his or her twenty- 
fifth year, unless he or she should he previously 
settled in life, with the sanction and appro- 
bation of the trustees, or of the major part of 
them ; and in case any of them should marry 
or act otherwise in opposition to the wishes of 
the trustees, it should be optional with them to 
deprive the party so mairying or acting of all 
benefit or advantage under the articles, and 
the portion to which such person would he 
otherwise entitled should go to, and be equally 
distributed amongst, the others ; and provided 
that in case any of them should happen to 
die before the share to which he or she was 
entitled nnder the aiticles should have been 
transferred to him or her, the share of the 
person so dying should be distributed equally 
amongst the survivors, and that the trustees 
should apply the dividends of the fund for the 
maintenance and education of the paities in 
the several proportions to which they would 
be respectively entitled to the principal: — 
Held, that the original portions weie vested, 
though not transferable until the respective 
patties attained twenty-one. BraimY. BmAon, 
16 Ir. Oh. B. 416* 

Held, also, that shares accrued under the 
survivorship clause did not go over on the 
parties entitled to them dying under the age 
of twenty-five, but belonged to their next-of- 
kin. Ih, 


Teeidom 


'Wllth, XlK, 


6. Effect of Gift Over Were becoming 
EnHtlei/; 

2* By a marjdage settleinait a fund was 
limited in trust after the death of the parents^ 
; ^ 1 5 w itrj^imefer assign to all the Children 
equally, the shares of minors to he paid, 

, transferred; and assigned at their age of 
maintenance in the mealn* 
5 , ' ' , thnej '^nd there was a gift over if there 


should be no child, or *‘if they should all 
happen to die before they became entitled to 
their respective shares”: — Held, that the 
shares of the children vested at their birth, 
and that the shares of two of them who died 
in their infancy in the lifetime of their parents,, 
passed to their personal representatives. Jojyp 

V. Wood; Smith v. Jopjjf 2 De G. J. & S. 323 ; 
34 L. J., Ch , 625; 13 W. B. 954 ; 12 L. T., 
N. S., 689; 11 Jur., H. S., 833. Affirming 28 
Beav. 63 ; 6 Jur., N. S., 620 ; 29 L, J., Ch., 406. 

3. The trusts of 2fi00l were declared to be 
the interest to be retained by the settlor 
during his life, and after his death to be 
applied to the maintenance of H. and her 
daughter. In a subsequent part of the instru- 
ment the trusts were, “After my decease T 
wish the interest of the above sum to foe 
applied to their maintenance during their joint 
lives; and at the decease of her mother, if 
the child survives, and lives till she has at- 
tained twenty-one, then the piincipal sum B 
bequeath to her; hut in the event of both? 
their deaths before the child shall have at- 
tained twenty-one, then” the principal sum 
to he paid to the brothers and sisters of the 
settlor. The daughter lived to attain twenty- 
one, hut died in the lifetime of her mother :— 
Held, that the mother was entitled to the 
interest of the 2,0002. during her life; and 
that the daughter, upon attaining twenty-one, 
acquired an absolute vested interest in the 
principal. Moor t, AidoU, 3 Jur., H. S., 551 ; 
26 L. J., Oh., 787. 

4. By a mariiage settlement funds were 

vested in trustees for the husband for life, and 
after his death for the wife for life, and after 
the death of the survivor, in case they should 
leave issue, who being a daughter or daughters 
should live to be married or attain twenty- 
one, or being a son or sons sliould live to 
attain twenty-one, upon trust to pay the funds 
equally amongst all such issue as and when 
they should attain the age of twenty-one or he 
married, and if there should be but one such 
child, upon trust to pay the same to such only 
child, provided that if any such issue should 
happen to die before he or she should become 
entitled to and actually receive his or her 
portion, leaving lawful issue surviving, such 
issue should he entitled to their parent*s share 
equally Held, that the word “leaving ” must 
be construed accoiding to its natural meaning, 
and that the representatives of a soh wh<> 
attained twenty-one and died without issue in 
the lifetime of his parents Were not entitled 
to share in the trust fund. v. 

83 B. T., K* S., 139 ; 23 W. B* 764 ; 44 B. J., 
Ch., 706; 10 B. B., Ch., 555. Keversing 23. 

W. B. 742. 

Beemom m>der See Wiel, BXr 


IIB mmet OE GIET OE ISTTEBEEt m 

MAimmMcx I 

6. Trust to raise ” 5,0002. posMon, “ and 
it ” to such yepnger child as the Mher 
appoint, me want of appeintmem 
younger children at twenit|>^( 

Idt Ih^r maintenuncq* 
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etc,, etc. The only younger child died at two 
years old:— Held, not to be vested in him so 
as to be claimed by the father as his lepre- 
sentative. v. Ptzrsons, 3 Ves. 261. 

1. By marriage articles it was agreed that 

6,0001 should be vested in trustees in trust for 
all and every the child and children of the 
marriage (other than the one son for whom 
a portion of 30,0001 was provided) the said 
6,000^. to be paid to such child or children in 
such shares, at such times, and subject to such 
provisoes for maintenance and education, 
until their shares should become payable, as 
the intended husband should by deed or will 
appoint; and in default of appointment, to 
be paid to such child or children, and to be 
equally divided among them, the shares of 
the sons to be paid at twenty-one, and of 
daughters at twenty-one or marriage ; and in 
the meantime, until their portions should 
become payable, to apply the interest of their 
shares towards their maintenance and educa- 
tion; and in default of any issue save an only 
son, in trust for the intended husband, his 
executors, administrators, and assigns. There 
was issue of the marriage, one son and two 
daughters, all of whom survived their parents. 
One of the daughters died under age and un- 
married ; the other attained her age of twenty- 
one:— Held, that the daughters took vested 
interests in the 6,000^, on being born, and that 
the share of the one who died under age 
vested in her personal representative. JUpies 
r. 1 J. & L. 689; 7 Ir. Eq. E, 

406. 

2. A father assigned certain leasehold pre- 
mises to a trustee, in trust for his son until 
he should attain the age of twenty-one years, 
and in the meantime to stand possessed there- 
of in tnist to collect and receive the rents and 
profits thereof, as and when the same should 
become payable, and thereupon to pay, apply, 
and dispose of the same for and towards the 
maintenance, education, clothing, and support 
of the said son during his minority, and upon 
Ms attaining the age of twenty-one years, 
n^on trust to assign the said premises, together 
with the lease and accumulations of rents 
unto the said son, his executois, etc., for the 
remainder of the term:— Held, son took a 
vested interest in the lease, and on his death 
that it passed to his personal representatives. 
Bteiilem v. Frost, 2 Y. & Coll. 302: 6 B. J., 

S., Exch. Eq., 41. 

3. A power to charge estates ** with reason- 
able portions and fortunes for younger children, 
and for their maintenance and education,” is 
sufficiently certain to be capable of execution. 
The word “ reasonable ” is applicable not only 
to the amount of the portion, but also to the 
time m^L occasion on which the child would 
wanlii;; ;Therefore, an appointment of a por- 
tion to an infant, payable with interest from 
the death ot'theappointer, does not so vest the 
portion as to-mike it,, qn the death of the infant, 

‘I^^S^resentatiye; the ap- 
tmeht being under the implied condition 
child shoriM attain that age at which 
wonidbe' required for advanoemeht 
being "entitled he a 


prayed by the bill. By authorising the donee to 
appoint maintenance and education, it implied 
that the portions could not be raised during 
infancy, for if they could, the interest of the 
money so raised would supply those purposes. 
Fdqewofth v. Mdffe^vorth ^ Beat. 338. 

4. By a post-nuptial settlement ^reciting an 
intention to make further provision for the 
children of the marriage, stock was nested in 
trustees for the wife for life, and after liei 
decease for all and every the child and children 
of the marriage who being a son or sons 
should attain the age of twenty-one years, 
equally to be divided between or among tin in" 
and their respective executois and admin!- 
stiators; and if there should be but one sneh 
child, the whole to be in tiiist for such one or 
only child, his or her executors and admini- 
strators. There followed a clause diiectiiig 
that the trustees should, cluiing the ininorh> 
of each of the children, pay to the father, to 
be by him applied or not as he should think 
fit, and after his decease should apply, the 
income of the presumptive share of every such 
child for or towaicls his or her maintenance 
and education until his or her share should 
become invested, or he or she should pre- 
viously die : — Held, that daughters who attained 
twenty-one were entitled to share in the fund. 
Re Darnel, 1 L. E., Ch. H., 3?6 ; 45 L. ,T., Ch., 
105 ; 24 W. E. 237 ; 34 L. T., N. S., 308, 

SemUe, that daughters would not acquire 
a vested interest till they attained twenty-one, 
Ih. 


IV. OTHEB CASES. 


6. Portions not to be raised for represen- 
tative of child dying before 'he wanted it. 
Teynlmm {LonV) v. Welit, 2 Ves. 209. 

0. Under marriage articles, 2,000L part of 
3,000?., vested in tiustees, was to be paid to 
such son as should attain the age of twenty- 
one, when and at such time as he should have 
attained the age of twenty-three. The eldest 
son attained twenty-one, but died before 
twenty-three -.—Held, ' that he became abso- 
lutely entitled to the money, and the time of 
; payment only was postponed to the age of 
twenty-three. Comle v. Conib f, 2 Atk, 185. 

I 7. A power in a settlement to raise a |x>rlion 
for a younger child, at such time as the p treat 
should direct ; he directs it to be raised when 
she is fouiteen, and she dying, files his bill for 
it as her administrator. The portion shall not 
be raised for the father. Minokmbfolm % 
Beymour, 1 Bro. C. 0. 896. 

8. Consti action of a tiust by deed, of money 
to accumulate until the grantoris grandchlldiw 
then living, or to be born, respectively attain 
twenty-one ; and on attaining, etc., to pay to 
each, as they should respectively attain such 
age, their respective shares, to be ascertained 
by the number in being as they respectively 
attain twenty-one, without regard to sudh as 
might afterwards be born. Ho interest’ vested 
until payment ; the measure of distributipnis 
the number existing at each period : those who 
had received have no further 
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under twenty-one, that share is undisposed of 
by the deed, and passed by a bequest ot ‘‘ all 
e&ccts whatsoever *’ following specified descrip- 
tion of property. Cam^pdell v. FresooU, 15 
Ves 500. 

1. By marriage settlement 1,500Z. was pro- 
vided for younger children, in such shares 
as the parents should appoint, in default of 
appointment to all the children after the death 
of the V ife. The parents afterwards made an 
appointment, excluding one child ; this deed 
vests the portions in the children born or to 
•be born, except the one excluded, Mayhew v. 
MlddleditcJif 1 Bro. C. 0. 162. 

2. There are cases where the Court, though 
it would not raise the portion for a representa- 
tive of an infant child, has allowed interest 
or maintenance whilst it lived, ^dyewortk v, 
Mdffeworthj Beat. 337. 

In a power to appoint to children, the word 
“reasonable” is applicable not only to the 
amount of the portion, but also to the time 
and occasion on which the child would want 
it. Therefore, an appointment of a portion to 
an infant, payable with interest from the death 
of the appointer, does not so \est the portion 
as to make it, on the death of the infant, trans- 
missible to her representative; the appoint- 
ment being under the implied condition that 
the child should attain that age at which the 
poi-tion would be required for advancement in 
life. But the infant being entitled to a reason- 
able maintenance while it lived, her admini- 
strator decreed, under the head of general relief, 
entitled to a reasonable allowance for main- 
tenance, though not specifically prayed by the 
bill. Id. 328. 

If such a construction can be given to an 
appointment as will secure the real object, the 
Court will not disappoint provisions for children 
because the parent has in part misconceived 
his power. On instruments providing portions, 
the Court has assumed a latitude of exposition 
which it does not on other instruments. Id. 
334. 

3. By a marriage settlement the real estate 
of the husband was limited to him for life, and 
at his death to trustees for a term of years, and 
subject thereto to the first and other sons of 
the marriage in tail male, remainder to the 
husband in fee. The trusts of the term were 
declared to he for raising portions for younger 
children of the marriage, “ in case there should 
be one or more child or cHldien of the mar- 


riage, besides an eldest or only son.” There 
were two daughters only, and no son, issue of 
the marriage, and on the marriage of one of the 
daughters the father settled upon her and her 
husband, and her children, an annuity of 






greater value than her share of the portions 
under Ms own marriage settlement, and charged 
that annuity upon the estate which had been 
subject to that settlement. Upon the marriage 
of the second daughter he made a pecunia^ 
provision for her, which was declared to be in 
satisfaction of her portion under the settle- 
ment ; and by his will he devised the estate 
which had been settled to his two daughters, 
^ the same manner as it would have come to 
thmuif he. had died intestate r—Held, upon 
lie fConstruction of the settlement, that the 
.f we npl raisable in the events that 
there being no son of the 
^maariage. : WdlcoUv. Bloomfield^ 2 Con. & 




577 ; 4 Dr. & War. 211 ; 6 Ir. Eq. R. 227. 
And see 2 Con. & L. 587,n; 4 Dr. & War. 
225. n. 

4, By a marriage settlement stock was 

settled, subject to the husband’s and wife’s 
life interests therein, upon trust for the children 
and issue of the marriage (except an eldest son 
entitled to certain settled estates), as the 
husband and wife, or the survivor of them, 
should appoint, and in default of appointment, 
for the children (except as aforesaid) in equal 
shares, the shares of sons to be vested at 
twenty-one, of daughters at twenty-one, or on 
marriage; and it was provided that if the 
husband should die in his wife’s lifetime, 
leaving an only child a son, such son should 
be entitled to the whole trust fund ; but if the 
wife should survive the husband, and there 
should be only two children or only one child 
(except as aforesaid) who should attain twenty- 
one or marry, such two only childien or one 
only child (except as aforesaid) should not be 
entitled to any part of the trust fund, but it 
should go to the husband absolutely, as in that 
event such two children or one child (except 
as aforesaid) were otherwise provided for by a 
deed of even date creating a charge upon the 
settled real estates. There were two children 
of the marriage, a son who died an infant, and 
a daughter who married, and became, on her 
brother s death, entitled to the settled estates. 
The wife survived the husband. The deed, 
purporting to create a charge upon the settled 
estates, turned out to be invalid : — Held, upon 
the construction of the settlement, and without 
resting the decision upon the invalidity of the 
charge, that the daughter took an absolutely 
vested interest in the trust fund, and that 
it did not go to the husband’s representative. 
Carters. Bucie, 41 L, J., Oh., 153; 20 W. R. 
228; 25 L. T., S., 656. 

Senihle^ that if it had been otherwise, the 
invalidity of the charge would have been 
sufficient to displace the claim of the husband’s 
representative. Ib. 

5. By a post-nuptial settlement reciting an 
intention to make further provision for the 
children of the marriage, certain sums of stock 
were vested in trustees for the wife for life, 
and after her decease in trust for all and every 
the child and children of the marriage who, 
being a son or sons, should attain the age of 
twenty-one years, equally to be divided betweoi. 
or among them and their respective executors 
and administrators ; and if there should be but 
one such child, the whole to be in trust for 
such one or only child, his or her executors 
and administrators. There followed a clause 


directing that the trustees should, during the 
minority of each of the children, pay to the 
father, to be by Mm applied or not as he 
should think fit, and after his decease should 
apply, the income of the presumptive share of 
every such child for or towards his or her 
maintenance and education until his or her 
share should become vested, or he or she should 


previously die: — Held, that daughters whe at- 
tained twenty-one were entitled to share in th^ 
fund. Me Bmu\ 1 L. Oh. D., 375; 45 
D. J., Ok. 105 ; 24 W. B. 227; 34 D. !!*., N. R, 
308. 

Bumble, that daughters would uot acquf|g ' 
vested interest till they attained twen%|mt| 

- 4i|!!l 
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. n-r I. 4r, 17001 death o£ the testator, liable to be deves 

IV. Vesting of Interests m Real ^ase of his death under twenty-one; s 

Estate. that the trust for accumulation was vs 

See also V. post. until G. S. P. attained t^e age of twenty-thi 

1. m toA.“atr‘‘P>l^en,”^«^^tUr M v. 21 L. J.. N. S. ^ 

lie attains Tmmty-one, Miffect oj should have arrived ai the age of twe® 

Gift over, 7419. g^j.g default of his having a s 

IIL Gift to Child or the/ over. T. died leaving an elde&t soi 

Tmenty~one, and to a Class at Twenty- ;__iield, that on the death of T. 

one, 7420. eldest son took an estate in fee liable to 

m Mute ^ devested on his death under the age of twen 

Prwr FaHienlar Estate or interest, executoiy devise over in t 

7423. ^ . .a- ^ event to T. in tail. Andrew v. Andrew 

T. Estate to arue on Determination of a event p 4^0 45 x,. j , Oh., 232 ; M t 

Prior Estate hy Marnaye, Dank- 32. 24 -^.11329 

rnptey,ete,, 7^'2>B, ^ a father de\ise lands to trustees j 

VI. Mmsts ansmymder Deeds, 7426. twenty-: 

VII. Other Cases, 7426, j^ears, a mortgage thereof by son when 

X GIFT TO A. “AT.” “WHEN,” “IF.” twenty-one years is void. Sj^ep^er v. Ck 

' “TOm,’* HE ATTAINS TWEKtY-OHE. ^ 6. Vevise of real estate to A. for Me, j 

1. The testator directed the residue of his after her decease to B. and C. and D and 

moperty to be invested in land and given to (an infant), ‘^provided slo^e lives to att 

who/^as not to be of age to receive this twenty-one •*— Hekl, that this was a condit 

untd L attained Ms twenty-fifth year, and subsequent, and the tenant ^ ^ ® 

to be entSled to Mm and Ms heirs male died during the minority of h , that she ^ 
Held that S, took a vested estate tail in the entitled to her share ot the rents nnfcil 

land,* subject to be devested if he should not attained twenty-o^. Simmndsv. 

attain twenty-five, and that rhe rents and Beav. 455; 7 Jur., N- S , 718 , 9 W. B.ol7. 

profits were applicable to his benefit during 7. A testatoi devised his real estate to 
his minority. Bww v. Poulden, 1 Keen 186. executors upon trust to pay the rents for 

2. The testator gave an estate to A,, “to support of his wife and his present or fut 

become Ms property on attaining the age of grandchildren during the life of Ms wiie, j 

twenty-five years, with an injunction never npon her decease upon trust to 

to sell it out of the family; but if sold at all, property to his present 01 future gmndchild 

it must be sold to one of his brothers”: — as they should attain the age of twenty-i 

Held, that the estate was vested subject to to hold the same unto his said grandcMi<h 

he devested in case of A.’s death before he their heirs and assigns, for ever, as tenanti 

attained twenty-five, and that the restriction common : — Held, that the devise was void 

on alienation was inoperative. Attwater v, remoteness. Dlayrou v. E[aneoc\ 16 S 

■Attwat&r, 18 Beav. 880; 18 Jur. 50; 23 L. J., 371; 18 L. J., K. S., Ch., 20; 12 Jur. 1081, 

Oh., 692. ^ testator devised real estate to trust 

A 0. E, a tenant for life of real estate, with after life interests, to receive the rents dm 

remaiad^ for all and every, or any one or the minoiity of A., and apply them for 

more, to the exclusion of the other or others maintenance and education, and accunm 

of his children as he should by deed or will the residue, and to convey the property to 

appoint, made an appointment to trustees his heirs and assigns, so soon as he she 

upon trust for his son G. S. B., his heirs, have attained twenty-one ; and he also devi 

executors, administrators, and assigns, and to a rent-charge for the benefit of B., his h 

be conveyed to him when and as he shonld and assigns, declared by reference to the tri 

attain the age of twenty-three yeais ; and in in favour of A. The will contained a dech 

ca.se his son G. S. P. should die before he tion, that in case the trusts should detora 

.should have attained the age of twenty-one or become incapable of taking effect, 

years, to the use of the second, third, and hereditaments should form part of the resic 

fourth, and every other son of the testator B. survived the testator, and died ur 

moOessively in tail, with remainder to his twenty-one Held, that he took an abso' 

daughters in tail, with remainder to Ms estate in fee in the rent-charge. Re Motif 

" brother in fee. And after directing the pay- 10 Jur., N. S., 915 ; 10 L, T., N, S , 866. 

I' t ment of -two' ap^nual sums of money during 9. A testatrix devised real estate to trus 
» the minority of his son, he directed Ms trustees in trust for J. F. for life, remainder to 

I to invest the clear residue of the rents and first and every other son in tail male, v 

li G. S. P* or such several remainders over, and 

.C^her sons as afoxesaid’^hoold ajitain the age residue o| her property to J. F. By a cod 

‘ of twenty-three,, and ' on his or their first after reciting that she had. by her will, lim 

attaining that then upon trust to pay over her estates to trustees npon trust for the 

Ml ^ch securitieai and accumulations > unto use of J. F., with remainder to his issu- 

G. St P, or to such other sons, his executors, tail, and divers remainders over, and 

■ adininlstratofs, and assigns, for his and their since the making of her will J. had d 

absolute use aiid benefit: — Held, that the leaving an only child, A. F., who under 

Ppwer^ of appointment' was duly exercised; will would, as she believed, take an es 

B, F* took an estate in fee upon the ( tail on her death, the testatrix declared 

. A., . ‘ ; : . _ - . ' ’ . V. ’ , . . ' ly. : 


death of the testator, liable to be devested 
in case of Ms death under twenty-one; and 
that the trust for accumulation was valid 
until G. S. P. attained the age of twenty-three^. 
Peard v. Kehewloh, 21 L, J H. S,, Cli., 4o6 ; lo 

Beav. 166. « . 

4 Devise to T. during his natural life, and 
from and after his decease unto Ms eldest son 
if he should have arrived at the age of twenty- 
one years, and in default of his having a son, 
then over. T. died leaving an eldest son a 
Held, that on the death of T. the 
eldest son took an estate in fee liable to bn 
devested on his death under the age of twenty- 
one, with an executoiy devise over in that 
event to T. in tail. Andrew v. Andrew, 1 
L E., Ch. I) , 410, 45 L. J , CM, 232; 34 1/. T. 
82;24W.E, 329 

6 . If a father de\ise lands to trustees and 
their heirs till his son attain twenty-five 
5-ears, a mortgage thereof by son when of 
twenty-one years is void. Speneer v. dime, 

9 Mod. 30. 

6 . Devise of real estate to A. for Me, and 
after her decease to B. and C. and D. and E, 
(an infant), “provided she lives to attain 
twenty-one” Held, that this was a condition 
subsequent, and the tenant for life having 
died during the minority of E , that she was 
entitled to her share ot the rents until she 
attained twenty-one. Slmmonds v. Coeh, S9 

: Beav. 455 ; 7 Jur., N. S , 718 ; 9 W. E. 517. 

7 . A testatoi devised Ms real estate to his 
executors upon trust to pay the rents for the 
support of his wife and his present or future 
grandchildren during the life of his wife, and 
npon her decease upon trust to convey the 
property to his present 01 future grandchllcirett 
as they should attain the age of twenty-Ave, 
to hold the same unto his said grandcMldrett, 
their heirs and assigns, for ever, as tenants in 
common r—Held, that the devise was void lor 
remoteness. Dlayrove v* Mancoch, 16 Stm* 
371 ; 18 L. J., K. S., CM, 20 ; 12 Jur. lOSt 

8 . A testator devised real estate to trustees, 
after Me interests, to receive the rents during 
the minoiity of A., and apply them for his 
maintenance and education, and accumulate 
the residue, and to convey the property to A., 
Ms heirs and assigns, so soon as he should 
have attained twenty-one ; and he also devised 
a rent-charge for the benefit of B., his heirs 
and assigns, declared by refeienoe to the trusts 
in favour of A. The will contained a declara- 
tion, that in case the trusts should determine 
or become incapable of taking effect, the 
hereditaments should form part of the residue. 
B. survived the testator, and died under 
twenty-one Held, that he took an absolute 
estate in fee in the rent-charge. Me MoUram, 

10 Jur., K S., 915 ; 10 L, T., N. S , 866. 

9. A testatrix devised real estate to trustees 
in trust for J. F. for life, remainder to his' 
first and every other son in tail male, with 
several remainders over, and 

residue of her property to J. F. By> codicA, 
after reciting that she had. by her will, limited 
her estates to trustees npon trust for the life 

iiCrt svfr T "C^ .n /I rt-t* -Ir. 
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136 her will that the said A. F. should not 
become entitled to or take the estate so limited 
to him until he should have attained the age 
of twenty-three yeais ; and she bequeathed a 
rportion of the accumulations of the rents to 
J. F.’s sister, and directed that she should 
succeed to the estates next in remainder after 
the last remainder in the will:— Held, that 
A. F. took a vested estate at the death of the 
testatrix, and was entitled to the rents from 
that period, Dennis v. Frend, 14 Ir. Oh. E. 
271. 

1. Gift to the testator’s daughter of real 
•and personal estate duiing her lifetime, and 
aftei her decease the propeity to be equally 
divided between her children on their becom- 
ing of age”:— Held, that, as regarded the 
real estate, the gift to the children was 
strictly a remainder, and that the constiuotion 
as to the personalty followed the same rule 
as the realty; and, theiefore, that, the gift 
to the daughter being void on account of her 
having attested the will, the gift to the chil- 
dren was accelerated, and took effect immedi- 
ately. JuU V. JaooU, 3 L. E., Oh. D„ 703 ; 24 
W.E.947; 35 L. T., H S., 153. 

Held* also, that the remainder to the 
daughter’s children created vested interests. 
Ik 


II. GIFT TO A. “AT,” “WHSK,” “IF,” 
“ TOTIL,*’ HE ATTAINS TWENTY-ONE, 
EFFECT OF GIFT OVEB. 


S. Devise to trustees and their heirs in 
trust to receive the rents, etc , until A. shall 
attain twenty-one ; and immediately after he 
shall attain twenty-one to convey to the use 
of A. for life ; and from and after the de- 
termination of that estate by forfeiture or 
otherwise in his lifetime, to trustees and 
their heirs during his life, upon trust to 
preserve the contingent uses ; and after his 
decease to the use of his first and other sons 
in tail male ; and for default of such issue, or 
in ease of the death of A under twenty-one, 
upon similar trust for other persons. A. takes 
a vested remainder for life after an estate in 
the trustees for so many years as his minority 
may last. StanUy^ v, Stmihy, 16 Yes. 491. 

0. Testator devised all his real estates to 
trustees in trust to convey his lands in W. to 
A. wheu and so soon as he should attain 
twenty-one ; but in case he should die under 
that age, and without leaving issue, then over : 
and when B. should attain twenty-four, in 
ttust to convey the rest of the real estates to 
him on his security for the annuities 

given by the testator and executing certain 
deeds, to the satisfaction of the trustees ; but 
in case B. should die before he attained 
twenty-four without leaving issae, then over, 
A, and B. were both infants at the testator’s 
death :— Held, that A, took a vested interest 
in possession in the lands in but that B.^s 
interest in the rest of the estates ws contin^ 
gent on his attaining twenty-four and doing 
the acts required, and that B. took a^ vested 
in Ihc intermediate rents, the direction 
- M IfimS&ving security not being a condition 
Vi Fhi^ps^ 3 Oh k F. 660 j 
'4,^Q. Beversing on the latter 









point Phypps v. Williams^ 5 Sim. 44 ; ID. J., 
N. S., Ch., 96. 

4. A gift of residuary real and personal estate 
upon trust to sell and invest, and pay “ the 
said property and interest arising therefrom 
to A. on his attaining the age of twenty-four ; 
but in case of his not attaining that age, or 
leaving male issue, I give, devise, and bequeath 
the said properties ” to other persons Held, 
that A. took an absolute vested interest in the 
testator’s residuary estate, liable to be devested 
in the events mentioned in the will. WliiUev 
V. BreTiiridge, 2 L. E., Eq , 736 ; 14 W. E. 912; 
35 D. J., Ci., 807. 

5 Testator gave his real and personal estates 
to trustees, and directed them to invest his 
personal estate in the purchase of land, and to 
pay the rents, subiect to certain annuities, to 
his son for life, and in case his son should die 
leaving behind him no legitimate issue, then 
he directed the trustees to pay the rents to 
his, the testator’s, widow for life ; but in case 
his son should die leaving behind him legiti- 
mate issue, then, at the end of six months 
after the eldest male child then Eving of his 
son should have attained twenty-five, or in 
: default of male issue, the eldest female child 
then living of his son should have attained 
twenty-one, to convey all the estates to the 
eldest male child, or in default of male issue 
to the eldest female child, and to his or her 
heirs of his or her body lawfully begotten 
absolutely for ever. The testator then (in 
case his son should die during the minority of 
such eldest male or female child), provided 
for their maintenance, and then declared that, 
in case his son should not die during such 
minority, his estates should continue on the 
trusts aforesaid until six months after his 
son’s death, and then pass to his son’s eldest 
male or female child in manner before ex- 
pressed; and in case his son should die leaving 
no legitimate issue, then after the death of 
the testator’s wife the estates to be conveyed 
to other persons. The testator’s son married, 
and had a son boin after the testator’s death. 
The Court, holding the trust for the grandson 
not to be void for remoteness, and the grand- 
son having survived his father and attained 
twenty-one (but being under twenty-five), and 
all the annuitants being dead, ordered the 
estates to be conveyed to him. JMlhm w, 
MarjembrnMi 12 Sim. 93 ; 5 Jur. 885, 

6. Testator devised his estate at B. tc trus- 
tees upon trust to apply the refits for the 
maintenance and support of B. tiE she should 
attain the age of twenty-five ot marry with 
consent, and to lay out the surplus of such 
rents in Government securities, that the same 
might accumulate for the uses and purposes 
of his will ; and from and after the said B, 
should attain twenty-five, or marry with con- 
sent, then to pay her the whole of the rents 
lor her life ; and after her decease, upon trust 
for her children. The testator then gave his 
estate at B. to the same trustees upon trust, 
in case the said B. lived to attain twenty-five, 
or married ivith such consent as aforesaid, to 
let her receive the rents for her life ; and after 
her decease, upon trust for her children ^ 
mafinet before mentioned. Provided that * 
ease B. should marry without cons*^^-- • 
testator revoked all the devises ai 
in toour of 'her md her 
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of his real and personal estate, and likewise 
his estate and premises theieinbefore depsed 
for the benefit of B, in case she should die 
under twenty- five nnmarried, and without 
issue, the testator devised and bequeathed to 
the trastees in trust foi X., Y., and Z. B. 
attained twenij’-five, and married with con- 
sent. Between the death of the testator and 
her attaining twenty-five there was an ac- 
cumulation of the suiplus rents of the E. 
estate, after providing for her maintenance, 
and an accumulation of the rents of the b. 
estate :-“Held, that she was entitled for her 
life to the income of the former accumnlation, 
as to which the Court did not further declare 
the right, and absolutely entitled to the latter 
accumulation, v. Potter^ 2 Y. & Coll. 

C. 0. 517;7 Jur. 786, 

1. A testator gave real and personal estate 
to H., her heirs, executors, administrators, and 
assigns absolutely, if she should be living at 
the death of his wife ; but in case H. should 
die in the lifetime of his wdfe without leaving 
issue her surviving, then over:— Held, that H. 
took an absolute interest, liable to be devested 
only in the event of her death in the lifetime 
of the widow without leaving issue. Finch v. 
jLam, 10 L. B., Eq., 501. 

2. A testator devised real estate to his 
widow for life, and after her death to the 
child or children of H., “if he leave 
any him surviving; but in case he leave 
no child or children him surviving,” to the 
child or children of 1?. H. survived the 
widow:— Held, that the remainders to the 
children of H. and W. were contingent, and 
failed. Pnee v. Mall, 37 L. J., Ch., 191 ; 16 
W. E, 642; 5 L. E., Eq,399. 

3. Devise to trustees and their heirs in trust 
for the plaintiff and his heirs if he should attain 
twenty-one ; and if he should die before twenty- 
one, then over : — Held, that the plaintiff took 
a vested interest sub 3 ect to be devested by 
Ms death under twenty-one. Costs, the 
question being one of construction, and 
although only relating to real estate, directed 
to come out of the residuary personal estate. 
Mepmofth v. Scale, 1 Jur., H. S., 698. 

Bee also next Subdivision. 


III. 0IFU TO CHIED OE OHILBEEN WHO 
ATTAIN TWENTY-ONE, AND TO A CLASS 
AT TWENTY-ONE. 

4 Testator devised all his real estates to 
trustees in trust to convey his lands in W. to 
A* when and so soon as he should attain 
twenty-One ; but in case he should die under 
that age^ and without leaving issue, then over : 
and when B, should attain twenty-four, in 
tmst toconyey fee rest of the real estates to 
him on his gi^ng security for the annuities 
given by the tesfetor, and executing certain 
deeds to fee satisfaction of fee trustees, ; but in 
^ case .3 should die bn^pre he attained twenty- 
‘ one,, without leavn% issued *feen over. A. and 
is %e|?l both inthntp' A Ifee'testatofS death ; 

^Held, , tjhat A. i tooki. a vested interest in 
possession in\fee ;Msia»W.,.jatnd that 3., 
took' a vpst'ed inferest in the ^mtermediate^ 
■ rents, ‘tho - 


annuities not being a condition precedent, 
A chef S V. PMpps, 3 Cl. & F. 665 ; 9 b , 

430. Keveismg on the latter point Phipps 
Williams, 5 bim. 44 ; 1 L, J., N. S,, Ch., 96. 

5. A testator gave all Ms ical and persooal 
estate to trustees; and as to his lands at W., 
which he held in fee simple, he direct eel that 
the trustees should stand seised thereof in 
trust to convey the same to G, H, A. “ when 
and as soon as he should attain his age of 
twenty-one years ; ” but in case he should die 
before be attained that age without leaving 
issue of his body, then that the said land'-* at 
W., given and devised to him, should smk into" 
the residue of the testator’s real and peisonal 
estates ; and he then gave the residue to J. fh 
At the testator’s death G. IL A. 'was oni) 
twelve years of age Held, that an eqiiilaldc 
estate m fee in the lands at W. vfsto‘d in 
G. H. A. immediately on the testatoCs den ih, 
liable to be devested in the event of his dying 
under twenty-one uithont leaving issue oi Ids 
body. Phipps v. Aehers, 9 CL & F. 5^8; 6 
Jur. 745. Affiiming on this point Pkipjis v, 
Williams, 5 Sim. 44. S. 0. 1 L. J., N. S., Cli., 
96. 

6. A devise of real estate to the use of A, 
for life, with remainder to the use of all and 
eveiy the child or children of A. who shall 
attain the age of twenty-one years, and for 
want of such issue over, creates a tenancy for 
life in A., with a contingent remainder in 

to such of the children of A. as shall attain 
twenty-one ; and on the death of A., leaving 
infant children, but having had no child who 
had then attained twenty-one, the interest of 
the children of A. was devested, and the 
limitations over were defeated. Festlnp v. 
Allen, 5 Hare 573. And see 12 M. & W. 279. 

7. A testator gave real estate to trustees, 
their heirs and assigns, upon trust to pay tlie 
rents and profits to M. A, E., a niarncd 
woman, during her life, for her separate use, 
and after her decease in trust for all her 
children by P. 1., her husband, begotten or to 
be begotten, who being a son or sons should 
attain the age of twenty-one years, or being a 
daughter or daughters should attain that age 
or be married, share and share alike, as tenants 
in common, and not as joint tenants, and 
their heirs and assigns for ever. The testator 
also empowered the trustees during the life of 
M A. E., and after her decease, in cas^ she 
should leave any child or children living at 
her decease under the age of twenty-one 
years, then during the minority or respective 
minorities of such child or children to demise 
any part or parts of the said freehold heredita- 
ments, etc. M. A. E. died, leaving six cliildrc n, 
one only of whom at her death had attained 
twenty-one Held, that the legal estate 
vested in the trustees, and that there was an 
inimediate equitable devise to all the chOdren 
living at the death of M. A. E., subject to the 
contingency of their estates being devested 
upon their dying under the age of twenty-one 
years ; hold, also, that each child was entitled 
to an immediate share of the rent, and would 
not lose his title to such rent by dying under 
twenty-one. Ril&y v. GmmU, 19 L. J,, N. S., 
Ch., 146 ; 14 Jur. 236 ; 8 Be G. & Sm. 629. 

, 8. A devise, after a life estate to testator’s 
A ' in these words, “to aH and every my 
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and three daughters, B., C., and D., who 

f shall attain the age of twenty-four years ’* : — 
Held, void for remoteness, although there 
were no grandchildren not born in the testa- 
tor’s lifetime. v. Mewman^ 10 Sim. 

51 ; 8 L. J., H. S., Ch., 354. I 

1. In a devise of real estate upon trust for 
the daughter of the testator for her life, from 
and after her decease to convey such estate 
unto and equally between and among all and 
every the child and children of the daughter 
who should li\e to attain the age of twenty- 
three 3 ears, and to his, her, and their heirs 

*and assigns for ever; and in case there should 
be no such child or children, or being such, 
all of them should die under twenty-three 
without issue, then o\er, with povrer to apply 
for maintenance the interest of such child’s 
share, notwithstanding such child’s share 
should not be then absolutely vested : — Held, 
that the limitation to the children of the 
daughter, and the limitations over, in default 
of such children, are void for remotenes s. Bu U 
V. Pntcliard, 6 Hare 567 ; 16 L. J., K S., Ch., 
136; 11 Jur. 34. 

2. Words of contingency in a gift have no 
stronger or more uncontrollable force when 
applied to the description of a person than 
when applied to the description of an event. 
Browne v. Browne, 3 Sm. & G. 568 ; 3 Jur., 
H. S., 728 ; 26 L. J., Ch , 635 ; 5 W. E. 777. 

Devise to trustees upon trust for the testa- 
tor’s grandson S. for life, and after his decease 
in trust for all and e\cry the child and children 
of S. who being a son or sons should attain 
the age of twenty-one, or being a daughter or 
daughters should live to attain that age or he 
married, equally to be divided between them, 
if more than one, and therr heirs and assigns ; 
and if there should be only one such child, 
then in trust for such only child, bis heirs and 
assigns; but in case S. shoulcl die without 
leaving lawful issue, then upon similar trusts 
for others of his grandchildren and their chil- 
dren siicces&helv, with an ultimate trust for 
the testator’s right heirs. The trustees were 
empowered, immediately after the death of 
the first tenant for life of the estates, to apply 
the rents for the maintenance of the person 
or persons next beneficially entitled thereto. 
S. died, lea\ ing an only child, an infant, him 
surviving -Held, that such child was, under 
the limitations in the will, devisee of an estate 
in ^ fee simple, determinable in case of his 
dying under the age of twenty-one. Mstinr/ v. 
AUen (12 M. & W. 279) commented on. J5, 

3. Where leaseholds are bequeathed to such 

persons as shall be entitled **to the real estate,” 
the gift will be contingent or vested, according 
as the devise of the real estate, creating a 
contingent remainder, fails from a rule of law 
not applying to personal estate. The income j 
of leaseholds during the minority of a person | 
entitled contingently on his attaining twenty- | 
one falls into the residue. The income of 
residuary personalty in such case is accumu- ; 
lated for the benefit of the legatee. A devise 
of freeholds in remainder to all and every the 
children who shall attain twenty-one” in fee, ' 
with a gift over "^if there shall be no such child,” 
creates a ^ipontingent remainder- v, 

, , Allen (12 H. & W. 279) followed ; and Browne 
r3 $m. & a 568) not followed. 

2 H. E, 559; 1 W. E. 636. 


^wmmi 


''liilvi. 


4. A testator devised property to trustees 
for the maintenance of his four children until 
they seveially attained twenty-five, at which 
time he devised “unto such of his said children 
as should attain that sge’^ one-fifth of the 
pioperty, to hold to them and their heirs. 
There was a gift over to the “survivors or 
survivor ” if any died before attaining twenty- 
five and left no issue, or if they should die 
after attaining twenty-five and should leave 
no lawful issue : — Held, fiist, that their interests 
did not vest until twenty-five ; and, secondly, 
that the words “survivors or survhor” were 
not to he read “other or others.” Stead v. 
JPlatt, 18 Beav. 50. 

5. A testator devised all his freehold mills, 
and houses, and mines, going gear, engines, 
etc , to his sons S. and J for life equally, and 
aflei the decease oi each of his sons, upon 
trust in favour of such one or more of their 
children as they should by deed or will ap- 
point, and so far as no such appointment 
should extend, to the use of all and every the 
children of his sons, sons at twenty-one, 
daughters at tw'enty-one or marriage, equally, 
and their, his, or her heirs, executors, ad- 
ministiators, or assigns; and if there should 
be no child of such of his sons as should, die 
leaving his brother surviving, upon the trusts 
declared of the original shares ; and if no child, 
the whole to the survivor of his sons absolutely. 
Then followed a houchpot clause. S. died 
leaving children, infants, and J. survived him, 
and was a bachelor :~Held, that the gift to 
the grandchildren was a contingent remainder 
and failed, there being no particular estate to 
support it BJiodes v. WJufehead, 13 W. E. 
100; 12 L. T., H. S., 601 ; 2 Dr. & Sm. 532. 

6. On a devise to the use of A. for life, 
remainder, in default of appointment, to the 
use of all and every the children of A. who 
being sons should live to attain twenty-one, 
or being danghteis should live to attain that 
age or he married, but in case A. should leave 
no child, who being the son should live to 
attain twenty-one ; or being a daughter should 
live to attain that age, or be married, then 
over. Qxicere, whether the remainders were 
vested or contingent. Bwp, Stxjan, Johns. 387. 

Qucpre, whether the distinction between 
a remainder to a class if they shall attain 
twenty-one and one to all of a class who shaE 
attain twenty-one can be sustained. IK 

7. The rule laid down in Besting v. Allen 
(12 M. & W. 279), that in a devise to the 
children of A. “who shall attain the age of 
twenty-one ” the words “ who shall attain the 
age of twenty-one” are part of the description 
of the devisees, gives way to a contrary inten^ 
tion expressed in the devise. Mmkett v. Maim, 
24 W. E. 52 ; 1 L. E., Oh. D., 435 ; 45 L, J., 
0h„ 22; 33L.T.,H. S., 716. 

Therefore, where a testator devised real 
estate to M. for his life, and in the event of 
his leaving a lawful son horn or to he born in 
due time after his decease who should live to 
attain the age of twenty-one, then to such son 
and his heirs ; but in case he should die with- 
out leaving a son who should attain the age of 
twenty-one, then over i— Held, that the words, 

or to he horn in due time ajfer his decease ” 
shovred that the testatrix meant the ^state tp'* 
vest in a son of !M. at his birthj Uhd tha’| 
son of M,, who was seveh yesirs old |he I 

t ! 



^ Isliate m "febe feeeMd estates to ber child and 
^ ■ chilareh^ feeing ^^ntingent, the remainder to 
I p.'iiailed: fbn%anl '<£ 0 ^ ^articnlar estate to 
, oyet of 

the same share ’if there should be m .snch 
^chhdj^being also 'a contingent remaindexv also 
I !failed^and,that-'the' reversion in such share, 

! ^affcet tfee “djeaife of the daughter, passed mnder 
residuary olause^iniheisame will/and 'd|[d 


death of the tenaxxt for life were enl 
share equally with those bom bef 
death. BmeJiendury v, GMons (% Xr, 
B., 417) and Me Leclmiere 
It. K., Oh. B., 524) observed upon'^ 
^ If. B.. 

tk .p?. n It |i If I 

7 . A testator deviled and feeqxyiatl 
and personal estate to trustees ' npoh 
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death of M., took a vested inteiest in the 
devised estate, subject to being devested on 
his death under twenty-one. ii. 

1. A testator devised a freehold estate to 
the use of his son for life,^ and after his 
decease to the use of the children of his son 
who should attain twenty-one or die under 
that age leaving issue, and the heirs and 
assigns of such children, in equal shares. The 
testator had moitgaged part of the devised 
estate, and at his death the legal estate was 
outstanding in the mortgagees. The testa- 
tor’s son died leaving four infant children *— 
Held, that as to the moitgaged portion of the 
estate the contingent lemainders were pie- 
served from failure by the legal estate out- 
standing in the mortgagees, but as to the 
remaining unmortgaged portion, the remain- 
ders failed on the death of the testator’s son. 
Besting V. Allen (12 M, & W. 279) commented 
on. Astley v. MieMetlmait^ 15 B. E , Ch. B , 
59; 49 1. X, Oh., 672 ; 43 L. T. 58; 28 W. E. 
811. 

% A testator, by a wiE dated in 1832, gave 
and devised all Ms freehold estates to the use 
of his daughters (five), whom he^ named, 
equally, as tenants in common for their several 
and respective lives, with remainder to trustees 
to preserve during the lives of the daughters 
respectively, and from and after the death of 
either of his daughters, as to the one-fifth part 
or share of the daughter so dying, to the use 
of all and every the children of such daughter, 
boin or to be bom, who being a son or sons 
had attained or should attain twenty-one, or 
being a daughter or daughters should attain 
that age or be married, in equal shaies, and 
to their several heirs and assigns for ever; 
but if there should be no such child who 
being a son should attain that age, or being a 
daughter should attain that age or be manied, 
as aforesaid, then to the use of the others of 
his lour daughters for their respective lives, 
ynth remainder as to each share to such 
dau^tet’s child or children, After making 
O^rfiln specific and pecuniary bequests, the 
to^tbri as to “ all the rest, residue, and re- 
mamder*’ of his estate and effects, gave and 
bequeathed the same to the same trustees, 
their heirs, executors, administrators, and 
assigns, upon trust to lay out and invest the 
same or the produce, as therein mentioned, 
as they should think fit, and hold Ms residuary 
estate upon the same trusts as were therein- 
before declared with respect to his real estate, 
or as near thereto as the rules of law and equity 
would permit. The testator died in 1834. 
^ I Qm of the daughters, who married in 1835, 
jdled in 1851, leaving an only child, a son, W., 
^ ; who did net attain twenty-ono until 1860. In 
a euib of MoMes v. Prescott (12 W. E. 636) 
upon ,the' same will it had been incidentally 


3. A testator devised lands to trustees, their 
heirs and assigns, to the use of A. for life, 
with remainder to the use of such child or 
children of A. as should attain twenty-one, as 
tenants in common in fee, with remainders 
over ; and empowered the trustees to apply the 
income to which any infant devisee should be 
presumptively entitled towards Ms mainte- 
nance or for his benefit during his minority. 

A. died leaving four children, three adult and 
one an infant Held, that the contingent 
lemainder of the infant child of A. was equit- 
able, and did not fail by reason of the death 
of A. before the remainder vested. Merfif v/ 
Berry, 7 L. E., Ch. B , 657 ; 47 L. J., Oh., 182 ; 
38 li. T., H. S., 474; 26 W. E, 327. 

4. A father devised to his daughter H. an 
estate for life, and after her decease to her 
child or children who, cither before or after 
her death, should attain the age of twenty- 
one or die under that age leaving issue at his, 
her, or their death, m fee-simple as tenanta in 
common ; and in case there should be no child 
of N. who should attain twenty-one or die 
under that age leaving issue, he gave the 
estate to the cMld or children of Ms daughter 
Gf. who, either before or after her death, 
should attain twenty-one, or die under that 
age leaving issue living at Ms, her, or their 
death, in fee as tenants in common. K had 
no child. At the death of H. two children of 
G. had attained the age of twenty-one. Other 
children attained twenty-one subsequently *-— 
Held, that the two childien were entitled to 
the estate. Braclwibunj v. (xilhom, 2 L, B., 
Ch. B„ 417. 

5. A testatrix devised a freehold estate to 

her gianddaughter E. during her life, and from 
and after her death to such of her childien 
living at her death “ as either before or after 
her decease” should, being males, attain 
twenty-one, or, being females, attain that age 
or mairy, in fee simple as tenants in common ; 
and if there should be no such child, then 
over. E. survived the testatrix, and died 
leaving seven children, of whom five had Jit- 
tained twenty-one at the time of her death, 
and two, a son and a daughter, were infants, 
the daughter being also a spinster Held, 
that the five cMldicn took vested interests 
liable to open to lei in the two other childien 
on their f ulfilling the conditions of the will. 
Braclmhury v. (2 1. B., Ch. B., 417) 

not followed. Ue Zeekmere mid Zlmi. IS 

B. E., Ch. B., 624; 45 B. T. 651. 

6 Testator gave an estate to his wife Elim- 
beth and her assigns for her life, and after 
her decease unto all and every the lawful 
children of his son William living at the time 
of the decease of his wife Elimbeth or there- 
after to be born, in equal shares as tenants in 
common ; — ^Held, that this was an executory 
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and after his death to the child ‘or children 
of the said J. lawfully to be begotten, if 
more than one equally to be divided between 
them, share and share alike; and in case of 
the death of the said J. without any child 
or children, then he gave and bequeathed the 
lents of his estates as aforesaid, and the 
inteiest of his money, between Ms (the 
testatoi’s) brothers, etc. The estates of the 
testator mentioned in his will consisted of 
both fieehold and personal estates; — Held, 
that J. was entitled to the rents and 
income from the time of the testator’s death. 
Tapheott V. Nemcomle, 6 Jur. 755. 

% A devise of two farms to the father and 
mother for then lives, remainder to trustees 
till A. and B. respectively came of age, and 
then to convey one faim to A., and the other 
to B. A. died before the time came for the 
conveyance. A. being to have had an estate 
in fee, the conve>ance shall be made to his 
heir. Booh v. 2aylor, 2 Vern. 661. 

o. A testator by his will made the following 
devise; “It is my will that the rents and 
pioflts of my fieehold estate at B. shall be 
applied, in the fiist place, tow^ards the main- 
tenance of J. nntil he shall arrive at the age 
of twenty-one yeais, and that the residue 
theieof shall accumulate until that event, and 
that, when he shall attain that age, the same 
be paid to him for his benefit, and that, after 
the expiration of the leases subsisting, the 
freehold shall become the absolute property 
of J., to hold to him, his heirs and assigns, 
for ever”: — Held, first, that the fee of the 
property at E. vested in J. at the death of the 
testatoi ; and, secondly, that the rents of the 
piopeity between J.’s attaining his majority 
and the expiration of the leases belonged to 
J. Bird V. Bird, 11 L. J., K, a, Ch., BW; 6 
Jur. 1030. 

4. Besiduary devise of real and personal 
estate to all the issue, cliild or children, of 
M. F., as should be alive at the time of the 
decease of the suiwivor of two successive 
tenants for life, equally amongst them, if 
moie than one to be divided, share and share 
ahke, when and as they should respectively 
attain the age of twenty-four years, and to 
their respective heirs, executors, administrators, 
and assigns for ever, as tenants in common;-— 
Held, the children living at the deatB of 
tenants for life took absolute vested interests 
in personal as well as in real estate, Mirmer 
V. Brnneis, 2 Sim. & S. 505 ; | H J.* Oh*, 154. 

5. Where a testator devised to trustees Ms 

“estate and interest” in farms of which he 
was seised, for lives tenewable for ever, in 
trust, after paying certain annuities, etc., to 
permit and sufier his nephew A, to enjoy the 
same for his hfe; and from and after his 
decease, to permit such son of his as should 
attain twenty-one to enjoy said lands, and on 
failure of such remainder, to his nephew B. 
for his hfe, remainder to his first stei as 
before:— Beld, that a son of A.’s whoatliihed 
the age of twenty-one, and died in the lifetime 
of Ms father, took the absolute interest in 
these premises. v. 2 Hv 

424. i 

6. Where the testator 
of Ms property in trust t 
his wife for the support 

. children nntil the youn 


to retain the rents of the realty to their own 
use during Ms life, and to pay him the income 
of the personalty during his life, and after 
his death upon trust to convey and tiansfer 
the real and personal estate to such son of M, 
as should first attain the age of twenty-five 
years, upon condition that such son of M. as 
should become entitled to any property under 
the will should, within two years after he 
should so become entitled, take the name and 
arms of the testator. At the testator’s decease 
M. wras living, and had no son who had attained 
jLwenty-five, but his eldest son attained that 
age duiing the lives of the widow and H, 
This son died in the lifetime of H. without 
having taken the name and arms of the testa- 
tor: — Held, by Malins, V.-C., that although 
the limitation of the personal estate to the 
fiist son of M. who should attain the age of 
twenty-fivqwas void for lemoteness, the diiec- 
tion to convey the real estate to him gave Mm 
a contingent remainder which was not void 
for remoteness, although his estate was only 
equitable, the doctrine of contingent re- 
mainders being applicable to equitable as well 
as to legal estates ; that he was not bound to 
take the name and arms of the testator until 
his estate came into possession, and that the 
real estate devolved upon his heir. But held, 
on appeal, that the limitation to such son of 
M. as should first attain the age of twenty-five 
years could not, as in Biley \ Garnett (S De 
fe. Sc Sm. 629), be treated as intended to give 
an immediately vested interest liable to be 
divested on death under twenty-five, but was 
a limitation contingent on the son’s attaining 
the age of twenty-five years. AMlss v. Bwrmy, 
Ms MneJf, 17 L. R., Ch. D., 211 ; 60 L. J., Oh., 
348 ; 44 L. T. 267 ; 29 W. B. 449 Reversing 
49 L. J., Oh , 710 ; 43 B. T. 20 ; 28 W. R. 903. 

Held, also, that when the legal estate in fee 
is vested in tiustees under the instrument 
which creates the beneficial limitations, the 
feudal rule by which a contingent remainder 
fails if it does not vest hefoie the determina- 
tion of the particular estate does not apply, 
and that the limitation to such son of M. as 
should attain twenty-five yeais, assuming it to 
have been an equitable lemainder, would still 
have been void for remoteness. Ik 

Held also, that the direction to the tmstees 
to convey on the death of H, did not create a 
contingent equitable lemainder, but was an 
executory devise. Ik 


IV, ESTATE TO ABISE OH A COKTINOERCY 
AETEE A miOE EAETICTOAR ESTATE 
OR IHTEREST. 


1. A testator by Ms will, after giving 
certain legacies and annuities, gave unto 
J. the sum of 10^. per year for clothes 
until he attained twenty-one ; then he ordered 
Ms exteutors in trust to pay Mm out of his 
the further sum of 3001 ; and he 
unto the said J. 
twenty'-one the rents of his 
by the names of, etc. (naming 
interest of what money nras 
securities, during his 
to the sMd annuities ; 
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twenty-one, and tben to be dhided into five 
shares, one to the wife and the others to each 
of his four children, and which were to vest 
on the j’onngest attaining twenty-one ; and in 
case of either of his children dying without 
leaving issue, then to the children ot the 
other daughters .—Held, to apply only to such 
shares as were vested, and that, as to the 
share of one djing under twenty-one, there 
was an intestacy. JBastm v. Watts, 3 Beav. 
37; 7lnr. 791. 

1. By certain articles of agreement, it was 
prowded that the interest of a fund which 
was vested in trustees should be paid to Lady 
C. for her life, and after her death the principal 
to go amongst the then unmarried children of 
herself and her husband, as the husband should 
by deed or will appoint ; and in default of ap- 
pointment, equally among the children who 
should be living at the death of the husband. 
The fund having been invested in lands, pur- 
suant to a trust in the articles, the hu.sband by 
his will appointed the lands among his sons as 
follows :—Ballygriffin to John, Gurtaneelig to 
George, Knuttery to Heniy, and Gneeve to 
Helson, to go to them immediately from and 
after the decease of Lady C., with a clause of 
survivorship among the biothers if any of 
them should die before they became respect- 
ively entitled thereto. The testator, by two 
subsequent deeds of appointment, irrevocably 
appointed Ballygrifiin to John, and Knuttery 
(which he had by his will given to Heniy) to 
George, and by a codicil (in which these two 
deeds were recited) he revoked the appointment 
of Knutterj' to his son Henry in the will con- 
tained, and" instead theieof appointed to him 
Gurtaneelig. Henry died after the testator, but 
before the death of Lady 0. . — Held, that the 
period at which the estates given by the will 
were to be considered as vested, was the death 
of Lady 0,, and not the death of the testator. 
CkaHtaMe JDomthns S JBequests 

sixers of) V. Cotter, 2 Dr. & Wal. 615; 2 Ir. 
Kq. B. 196. Beversing as to latter point 1 
Br* 45 War, 498. 

2. Testator gave in trust to his brother E. 
the remainder of his property of whatsoever 
kind, to assist him to bring up, educate, and 
provide for the children of his late brother J., 
whom he named. When my youngest nephew 
attains his age of twenty-one years, it is my 
will, that all my property be equally divided 
amongst my nephews or their lawful iesue, 
share and share alike ; the division, however, 
1 $ not to take place, although my youngest 
nephew have attained the age of twenty-one 

S rSj until the decease of my wife, my sister 
my brother B. Held, that the intcr- 
^ #1 the nephews were not contingent on 
fjfitlltingluhtil the youngest of them should 
attain twenty-one, but vested on the testator’s 
death; and^ that the word was to be 
construM f conjunctively, and consequently 
that the nejhews took estates tail in their 
shares of the testator^ real property, and abso- 
^ lute interests in their shares of his personal 
‘ A ft U Bim. BB ; 15 
L. f , H. S., Oh., 209 ; 16 Jur. 23. 

* A testatrix devised, to trustees freehold 
premises in trust i to A’cfceive ' the rents and 


the residue accumulate until S. should attain 
twenty-one, and then to pay such accumula- 
tions to Mm ; blit if he should die iindei buch 
age without leav ing issue living at his decease, 
then such accumulations should be for the 
benefit of the person to whom and in like 
manner and form as these piemises were 
limited in the like event, and when H. should 
have attained tuent 3 "-one. then the inistees 
weie to stand seised of the piemises in trust 
foi him in fee ; but if he should not lca\ e any 
issue living at his decease, then the tuistees 
should stand seised of the premises in trust 
for A. in fee, and if A, should not lea\eatiy 
issue living at her decease, then over. S. at- 
tained twcnrv-one, and died without ever 
having had issue: — Held, that the premises 
vested in S. in fee on his attaining t went} -erne, 
subiect to bo devested in the event of losd) lug 
without issue, which event having happened, 

' the limitation over in tavour of A. look efi'cet. 
Smith V. 8j)e7ioer, 6 De G. M. & G, 631 ; 5 W. R. 
136 ; 3 Jur., N. S., 193. Affirming 2 Jur., K. 8 
778 ; 4 W. B. 729. And see v. Bngard, 

1 Eq , Ca. Abr., 194 ; Glib Eq. Bep. 36. * 

4. Testator gave liis real and personal estates 
to trustees, and diiected them to invest his 
personal estate in the pui chase of land, and to 
pay the rents, subject to certain annuities, to 
his son for life; and in case his son shoiil I die 
leaving behind him no legitimate issue, then he 
directed the trustees to pay the rents to his 
(the testator’s) widow for life; but in case his son 
should die leaving behind him legitimate issue, 
then, at the end of six months after the f Idest 
male child then living of his son should fnive 
attained twenty-five, or in default of male is-ue 
the eldest female child then living of his son 
should have attained twenty-one, to conv t‘y all 
the estates to the eldest male child, or in de- 
fault of male i.ssue to the eldest female cliild, 
and to his or her heirs of his or her body law- 
fully begotten, absolutely for ever. The testa- 
tor then, in case his son should die during 
the minority of such eldest male or female 
child, provided for their maintenance, and 
then declared that, in case his son should not 
die during such minority, his estates should 
continue on the trusts aforesaid until six 
months after Ms son’s death, and then pass to 
Ms son’s eldest male or female child in manner 
before expressed; and in case his son should 
die leaving no legitimate issue, then alter Urn 
death of the testator’s wife the estates to be 
convej^ed to other persons. The testator’s son 
manied, and had a son born after thetesfator’s 
death. ^ The Court, holding the trust for the 
grandson not to be void for remoteness, and the 
grpdson having survived his father and at- 
tained twenij^-one (but being under twenty- 
five), and all the annuitants being dead, ordered 
the estates to be conveyed to him, faeksoTb v, 
Marpnlmilis, 12 Sim. 93 ; 5 Jur. 885. 

^ 5. The doctrine laid down in Leahe v, 

%%so% (2 Meriv. 363) as to remoten^s applies 
to real as well as to personal estate. Walker 
V. Mower, 16 Beav, 365. 

Devise and bequest of real and personal 
estate to trustees for A. for life, and ; after- 
wards “ to convey and assure ” equaEy between 
A.s cMldren on, their respectively^ attaining, 






r r, J, I 

• ;rr *■ 










i 




1 


VESTED INTEEESTB — ^Vesting op Interests in Eeal Estate. 71:25 


Held, first, ibat snob cMld did not take a vested 
^ interest; and, second, that the gift over did 
not take effect. Ih. 

1. Freehold and leasehold estates were 
devised upon trust, after certain trusts that 
failed, to receive the rents and pay them for 
the benefit of the testator’s daughter’s son R., 
and all other sons she should leave, until he 
and they should attain the age of twenty-five 
years ; and on attaining that age, in tiust for 
the heirs, executors, adminisi rators, and as- 
signs of the said B., and all other such sons as 
the daughter should leave who should attain 
the age of twenty-five years ; but if the daugh- 
ter should leave no sons, or they should die 
without attaining that age, then in trust for 
other objects : — Held, that the gift to R. and 
the other sons of the testator’s daughter was 
w^ell vested in them, though liable to be 
devested in case of death under the age of 
twenty-five. James v. Wynford {JoTd\ 1 Sm, & 
a 40 ; 17 Jur. 17 ; 22 L. J., Ch., 450 ; 1 W. R. 
fil. 

Observations on Porter v. Foss (6 Sim. 485), 
how far it is consistent with Leatie v. BoHn- 
son (2 Meriv. 203). Ih. 

Other freehold and leasehold estates were 
devised upon trust to receive the rents and pay 
them to the testator’s daughter for life, and 
after her decease to apply the rents, or so much 
thereof as should be necessary, for the main- 
tenance of the daughter’s son E., and all other 
sons she should leave, until they should attain 
twenty-five ; and on their attaining that age, 
in trust for R. and such other sons for life, as 
tenants in common ; and after their deceases 
in trust for the eldest son of E. and the eldest 
of all and every of the sons of the testator’s 
daughter and their heirs male in tail as should 
survive her, with trusts over in default of 
issue : — Held, that the eldest son of R. and 
the sons of the daughter other than R. were 
presently entitled as tenants in tail male in 
remainder as to the freehold estates, and that, 
the freehold and leasehold lands being given 
together, the estate in the freehold being 
vested in tail, the estate in the leasehold must 
vest absolutely in the fiist tenant in tail. Ih, 

Smhle, a gift by will to an individual named 
n.nd known to the testator docs not fail because 
there are words supcradded which include a 
class to take with him, as to which class the 
gift must wholly fail, because as to some of 
them it might be too remote ; seeu% where an 
individual is named as one of a class. Ih, 


T. ESfATB TO ARISE OK BETEEHIKATIOK 
01 lEIOB ESTATE BY MARRIAGE, 
BAKKEOTCTY, ETC. 


2. Where a will contains a gift of an estate 
for life or until marriage followed by a gift 
over in terms depending on marriage only, the 
gift over will be construed to take eifeot on the 


determination of the previous estate, whether 
by death or marriage. And there is no difer- 
enoo in this respect whether the first estate is 

g b widow or to any other persons. 
hmlett, I H. R. 180. 

^ over be in favour of a class to be 
on the determination of the pre- 
by marriage, the class will, never- 
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theless, be ascertained at the time when the 
previous estate determines either way. Ih. 

A testator bequeathed the residue of his 
real and personal estate to trustees for his 
widow until death or second mariiage, and 
upon her decease or second marriage to his 
unmarried daughters so long as they should 
remain unmarried, and “ when and so soon as 
all his daughters should be married,” a gift 
over “ to all and every his sons and daughters 
as should be living when the last of his 
daughters should have intermairied, and the 
issue of such of them as should be then dead 
leaving any.” The testator left three unmar- 
ried daughters, all of whom died unmarried, 
the survivor in 1881 : — Held, that the four 
children of the testator’s deceased son, living 
at the death of the surviving daughter, were 
entitled to the residue. S. 0. 7 L. T., K. S., 
526. 

3. A testator gave the produce of his real 
estate to his daughter B. for life so long as she 
should remain single ; but in case she should 
marry, then he gave one-half of the income to 
his daughter B. and one half to his daughter 
M. (a married woman with children); and 
after the death of M., he gave one-half of the 
trust moneys to her children and the other 
half to the children of B. ; and if M, should 
die without leaving children, then the whole 
for B.’s children ; and if E. should die without 
children, the whole to M.’s children ; and if 
both should die without children, then over, 
E. never mairied : — Held, that upon her 
death the children of M. took the whole corpus 
and income, subject only to be devested if 
M. should die without having any children, 
Faton V. Hewitt, 2 Dr. k Sm, 184 ; 1 N. R. 10 ; 
8 Jur., N. S., 1120 ; 11 W, R. 76 ; 7 L. T., K. S., 
496. 


4. A testator gave pioperty to trustees, on 
trust for his son for his life, until he should 
become bankrupt or insolvent, or compound 
with his creditors, and after any such events, 
over. There were powers to lease during the 
son’s life, and geneial powers of sale* — Held, 
that the limitations over were not contingent 
on the happening of bankruptcy, insolvency, or 
compounding only, but took effect on the death 
of the son. Etelies v. MtGlie% 3 Drew. 441. 

5. Bequest to A, during widowhood, and 
immediately after her death or second mar- 
riage, whichever event should first happen, to 
trustees to sell and divide between several 
persons named, or such of them as should be 
living at the death of A. A. married again 
Held, that the property thereupon became 
immediately distributable, Bamhrilge v. 
Cream, 16 Beav, 25. 


^ 6. A, devised his house, etc*, to his wife for 
life, upon this express condition only, that if 
she should marry again, then his will ancl 
meaning was, that Ms house, etc.jwras to go 
forthwith to his eldest son and his issue ; and 
if all his issue male should die, etc., remainder 
over. Lord Hardwicke held, that it was not 
a vested remainder in the son, but a con*^ 
tingent limitation, to take ef eot only if the 
wife of the testator should marry again. It 
was contended to be a devise to the wife 
during her widowhood, in which case the 
devise over would have been vested to^take 
effect either on the marriage or deafciifilj. 
Lord iBEardwicke thought |jhat, upon the 
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the right heir of S. B., at the expiration of the 
estate previously limited. Ih. 
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will, the devise over was contingent Md to 
tahe efleot only on the St S 4 ® 

again. SkeffieU v. Orrery (^), 3 Atk 384. 

1. A. devised his land to his wife if she did 

not marry ! and if she did, “ 

should enter presently, and hold the land to 
him and the heirs male of his My, remainder 
to his other sons in tail male. The wife 
marry; yet decreed that the son took an estate 
toil by the will, though he should not enter 
till the marriage or decease of the wife. Iaix- 
fordY, Ckeelie, 3 Lev. 125. 

2. Devise of land to A. m trust for B. for 
life* with a proviso that if E should 

then the testatrix devised the land to W. :— 
Held, that upon B.’s death without having 
maiTied the gift to W. took effect. Meeds v. 

18 Beav. 215. 

3 Where there is a devise or bequest to 
a woman for life or until she marries again, 
foliored by a gift over upon her mamage, the 
gift over takes effect upon the determination 
of her estate by death. lI%derMll y, Bode% 

24 W. B, 674; 2 L. E., Oh. D., 494 ; 45 D. J., 
Oh., 266 ; 34 L. T., K. S., 227. 

A husband directed the rents of his real 
estate to be paid to his wife for the mainte- 
nance of herself and her children until his 
eldest son attained twenty-five or untd she 
should marry again, whichever should first 
happen, and when Ms children attained 
twenty-five he directed the rents of the resi- 
due of his estate, after raising certain sums, 
to be paid to his wife if she should then be 
unmarried, but in case she should many again 
he directed that the trustee should pay the 
residue of his estate, subject to an annuity to 
the wife, to his childien. The widow died 
duiing the infancy of the children without 
having married again : — Held, that, apart from i 
other indications in the will leading to the 
same conclusion, the general rule applied, and 
the gift over took effect upon the death of the 
widbw. Ib. 


YII. OTHEE CASES. 

5. A testator gave freehold and leasehold 
property in trust for his widow for life, with 
remainder to his niece for life ; and on her 
decease, for all and every the child and chil- 
dren of the niece, and for their respective 
heirs, executors, and administrators, as tenants 
in common, the children to become bene- 
ficinllv interested on the death of their parent: 
—•Held, that the children of the niete took 
vested interests on their respective births. 
M^Laelilmb v. Taitt, 2 Be Cr. F. & J. 449; 6 
Jur., K. S., 1260 ; 9 W. B. 152; 3 L. T., K. B., 
492. Affirming 28 Beav. 407. 

6. A, devised all his freehold estates in 
three several parishes to trustees, to hold to 
them, their heirs and assigns, for ever upon 
trust to leceive the rents till 0., Ms dairUdcr„ 
came of age, with a provision for her main- 
tenance, tand to account for and pay the 
surplus rents upon her coming of age; from 
that period “ as to his said estates” to the use 
of the tiustees, their heirs and assigns, upon 
trust during the life of 0. to preserve con- 
tingent remainders, 0. and her assigns to 
receive the rents nevertheless during her life ; 
after her death to the use of all and every the 
children of 0., share and share alike, as tenants 
in common; in case 0. should die under 
twenty-one, and without issue, the trustees 
were to account with and pay the balance of 
the trust account unto and to the use of such 
person as should by the wall be next in re- 
mainder, and entitled to the “aforesaid es- 
tates and heieditaments” after the death of 
C. ; in case 0. should die before she attained 
twenty-one, or surviving should die without 
lawful issue, then as to the aforesaid estates 
to the use of F. in tail male with remainders 
over in default of such issue. 0* attained 
twenty-one, married, and had six children. 
E., one of the children, contracted to sell her 

; undivided sixth share in the estates, expectant 
upon the death of 0. : — Held, that there was 
a remainder in fee to the children of G., 
which vested at their birth, and that E. could 
make a good title to her share, which she had 
contracted to sell. SmMr v. SamiierSi 9 
W. E. 332. 

7. A testator devised an estate to his daugh- 
ter for life, and after her decease to all and 
every the children of the body of his daughter 
lawfully begotten (in case she should leave 
more than one child), their heirs and assigns, 
for ever, as tenants in common ; but in case 
: Ms daughter should have only one child, then 
; he devised the estate to such one child in fee ; 
i but in case Ms daughter should die without 
; leaving any issue of her body, thenhe devisedthe 
! estate to all such children of his body m he 
I should leave or have living at the decease of 
Ms daughter, in fee. The testator^ daughter* 
had two children, both of whom died duxi|i^ 
her' life Held, that the two children of the 
testator’s daughter took absolute and devisable 


Yl. IHTEBESXS AEISIN0 tJITBEE DEEDS 


4. If the time at which a remainder in a 
deed is to vest is not ascertained by the 
limitation itself, it vests immediately m 
consequence of the legal presumption in favour 
of vesting estates ; but that presumption may 
be rebutted or controlled by intention collected 
frpm the recital of any other part of the deed. 
ShQtmmdeley (Ma/rquis) v. Clmtm^ 2 Jac. & 
TTape. 4, 81 ; 2 Meriv. 173. Affirmed 4 Bligh 1, 
^ A., in a conveyance to uses reciting that he 
; whs desirous that certain estates derived from 
Ms mother’s family should remain in the 
family , and blood of B. B., his maternal grand- 
faihet," hifconsideration of his natural love 
and .’affection fto bis relations, the heirs of 
and ‘.to the intent that the said estates 
might continue in the family and blood of his 
^ late mother), qh the “sidepf her father^ settles 
• them to the Use of herself for life, remainder 
to heirs of dbis body; for. default for imoh 
issue hs he shbuld appoint, and for default qf 
appointment, .to itse of right heirs of B* B., 
with power of revocadon and , new appoint- 
ment.. The ultimate remainder is contingent, 
and ,will' vest in the person: whp.liappehs to -be 
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1. A testator being seised in fee of White- 
acre and Blackaore, cbaiged both with an 
annuity of 5002. for his wife for her life, and 
devised to trustees two annuities of 2002., one 
to issue out of "Whiteacre, the other out of 
both estates, for the separate use of his daugh- 
ters respectively, and limited those two 
annuities to his "son F. in remainder for his 
life, with a condition of forfeiture on alienat- 
ing them ; and devised Blackacre, subject to 
the annuities charged upon it, to the trustees 
upon trust to receive the rents until his grand- 
son J, should attain twenty-one, and to invest 
1;he same in stock “for the purposes ot the 
will,” and subject thereto, upon tinst for J. in 
tail male. The testator devised Whiteacre to 
the trustees in trust to peimit F. to receive 
thereout an annuity of 1002. for the life of his 
motherj and after her death an annuity of 
2002. for his life, with a condition of forfeiture 
on alienation. The testator nest directed that 
the rents of Whiteacre should he invested in 
stock for the purposes of his will ; and that 
Whiteacre should be held upon further trust 
upon the death of his wife and claughteis, 
and subject to the annuities charged thereon, 
to permit F. to receive the rents during his 
life, with a condition of forfeituie on aliena- 
tion ; and from and after his death or forfeiture 
to Ms first and other sons in tail male, and in 
default of such issue, then to permit and suffer 
J. to receive the rents during his life, with 
remainder over. Out of the funds to be accu- 
mulated as above mentioned by the trustees, 
the testator directed them to pay and assi«t 
in paying the annuities given to his wife, 
daughters, and F., should those annuities be 
in arrear for four months, and out of the nest 
moneys which should come to their (the trus- 
tees’) possession to replace the sums so ad- 
vanced. The testator charged several legacies 
also upon the accumulated fund. The testator 
died, F. having died afterwards without issue, 
and leaving the other annuitants, viz., his 
mother and sisters, surviving him: — Held, 
thai the estate for life in remainder in White- 
acre limited to J. did not vest in possession 
upon the death of F., and would not so vest 
in the lifetime of any of the annuitants, viz. 
his mother and sisters, surviving him. F%tz- 
V. Knares'boTO'uglif 13 Ir Eq. B. 338* 


8e& also IX. i. and XLY.^ost, 


V. Meaning of the Word “Vest” 
when need by Settlor. 
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VII, Gifts Over before Heceijit or Payment 
wliea Construed before Vesting* See 
WiBL, LX. and LXI. 


I. WHEN CONSTBUEB INBEFEASIILE OE 
PAYABLE. 


L When Cmstmed Indefeasible or PmabUt 
7427. 

XL When Construed lUeralh, In Gemralj 

rm* 

tli. When Cmstmed MteraUy* {Settlement 
Immiatiom)* 7431. 

Vsed Inters 

ehmgeablyj 7431. 

V. Gifts^ Children surviving their ImemtSt 
. jaMh Mreeinm as to Testing^ 7432. 

^fore Vesti^^ Bee Will, 


2. A devise of real estate to the four sons 
of the testator as tenants in common, and a 
bequest of lesiduary personal estate in trust 
for the same four sons, in like manner to be 
vested in them, as to one moiety, as they 
should respectively attain twenty-one yeais 
of age, and, as to the other moiety, when the 
youDgest should attain that age ; and in case 
any son should die before the respective 
moieties of his share should become vested, 
then the unvested share which should belong 
to the son so dying, and also his accrued 
share, to go to the others of the testator’s 
sons as tenants in common, and to become 
vested at the times aforesaid ; and in case all 
his sons should die under twenty-one, then 
to the testator’s right heirs. And the testator 
appointed his executors guardians of his sons, 
and empowered such guardians to receive the 
lents and profits of the respective shares of 
his sons in the said real estate during their 
minorities for their maintenance, education, 
and advancement : — Held, that the sons took 
an immediate and vested interest in their 
respective shares in the real and personal 
estate, hut liable to be divested by their 
death, before the time at which the testator 
declared they should respectively be vested, 
payable, or transferable. Poole v. Pott^ 11 
Haie 33; 17 Jur. 688; 22 L. J., Oh., 1042: 1 
W. B. 276 ; 1 Eq. Bep. 21. 

The will contained a proviso, that in case 
any one of the testator’s sons shonld marry or 
illegally cohabit with certain of their oonsins, 
then and in every case, as well the original 
as every accruing share or shares of the said 
son or sons so inteimairying or illegally co- 
; habiting as aforesaid, shonld go over and be 
I in trust for all and every the person or persons 
I who, nnder the trusts and directions of the 
will, would have been entitled thereto in case 
the son or sons so intermarrying or illegally 
cohabiting as aforesaid had died uhder the 
age of twenty-one years ; and he deolaied that 
it should not he lawful for his trustees to pay 
to his sons the amount thereby hequeatheC 
or to permit them to enter upon the possession 
of the lands thereby devised until they should 
have respectively given and executed to his 
trustees a bond, in the penal sum of 20,0002., 
that they respectively would not intermarry 
or illegsBy cohabit with their said cousins 
Held, that the direction with regard to the 
bonds would not he enforced by the Court, 
and the trustees were directed to transfer the 
residuary shares of the sons, without requiring 
them to enter into such bonds. Ib^ ' 

S. M., by her will, in pursuance of a power, 
appointed 1,0002., charged on real estate, to 
trustees^ upon trust to invest the «ae akd to 
pay the dividends thereof to her dap^btqr A< 
for life ; and from and after the, decease. 

A* to apply, and dispose Ibf the 
and interest unto, between,’ or amqn 
and every the child andchilareuof “ ' " ‘ 
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shares, and if but one the whole to that one 
child, to be a vested interest or vested in- 
terests, on their respectively attaining the age 
of thirty years ; and if any child or children ot 

A. shoiiid die under the age of thirty ^^nthout 
lawful issue, the shaie or shares of such child 
or < 5 hildren, original or accruing, sh^ld go to 
the survivor or survivors of them Held, tnau 
the word “vested’’ was used in the sense of 
«not subject to be divested” or “indefeasible, 

BO that the share of each child who attained 
thirty was no longer to he defeasible by the 
executory bequest , held, also, that the original 
bequest to the children gave them a present 
\ ested interest, and that the executory bequest 
on the death of any under thirty without 
issue was void for remoteness. Taijlor v. 
Ffoiulief, 5 Be Gr. & Sm. 191 ; 21 L. J., N. S., 
Ch., 605 ; 16 Jur. 28S. 

1. A testator, after giving life interests to 

B. and her husband, gave the principal fund 
to their children in equal shares, the shares of 
daughteis “to be considered a vested interest” 
at twenty-one, the shares of sons at twenty- 
ive, with provisoes of survivorship and accruer, 
and a g "t over in case of the death of all the 
ohildcen without having attained a vested 
interest :—Held, on an examination of the 
whole will, that “vested” meant “inde- 
feasible”; and that the shares should be 
vested in the legatees on the death of the 
testator, subject to be divested on their not 
attaining the specified ages ; and that, in the 
case of sons, the gift ovei was void for remote- 
ness. Be Basote}\ 10 Jur., N. S., 84:5 ; 10 L. T., 

S., 487 ; 4 N. B. 131. 

2. testator bequeathed his residue in trust 
for his mother for life, remainder in trust for 
the children of his two sisters in equal shares 
as tenants in common, and to be vested in- 
terests in the sons at twenty-one, and in the 
daughters at that age or on marriage ; and if 
any of them should die under age, or as to the 
daughters unmarried, then as to the original 
shates belonging to the children so dying, and 
the shares to which they might become en- 
titled under the now-stating trust, in trust for 
the others of them, in equal shares, their 
executois, etc. ; and in case no child should 
live to attain a vested interest in the trust 
funds, then in trust for the testator’s next of 
kin. The testator then empowered the trus- 
tees (but, during the life of his mother, with 
her consent) to apply the whole or any part 
of the principal trust moneys to which the 
children of his sisters should be entitled 
under the trusts thereinbefore contained, for 
thilr advancement, notwithstanding they 
should be under age, or as to daughters un- 
and he directed that in case, at the 
If his mother, any child who, under the 
trtsjts^ thereinbefore contained, might be en- 
titled to any vested or presumptive share or 
shares qf the ini^ moneys should, if a son, be 
under age, 'dv it a daughter under age and 
} ^unmarried, the trustees 3iouldpay the interest 
of their shares to , testator’s sisters for the 
The testateris 


S' 


^ If f 


iths after him. His 
hm^'some of whom 
ithf bf has mother » 
death^fes the per iqd 
Ad (subject, “ho's^'everi i 


after-born children were not entitled to par- 
ticipate in the funds. Berkeley v. , 

16 Bim. 275 ; 17 L. J., N. S., Ch., 416 ; 12 Jur. 
571. And see S. 0. 6 Sim. 613; 3 L. J., 

H. S., Oh., 165. 

3. A testatrix bequeathed her residue, con- 
sisting wholly of personalty, upon trust, as to 
one-fifth shaie, to pay the income to her gieat- 
nephew H. for life, and at his decease to pay 
the share unto and among all and eveiy the 
children and child of H., if more than one, 
equally ; as to the other four-fifths, upon like 
trusts for the benefit of the testatrix s great- 
nieces and nephews, E., P., T., and A., and their 
children respectively. In the event of the 
death of any one or more of them, II., R., 
P., T., and A., without leaving issue, si le diieotecl 
that the share or shares of him, her, oi them so 
dying should be in tiust foi the sunivcu* or 
survivors of them, and the income and capital 
be paid and divided in the same mannoi as was 
directed as to the original shares. She then 
directed that none of the shares should be so 
paid to or become vested interests in any of the 
children of H., E.,P., T., and A., until he, she, 
and they attained the age of twenty-live 
respectively; and that in the meantime it 
should be lawful for the trustees to pay any 
part of the income from “ such shares respec- 
tively towards the maintenance and education 
of such cliiidren respectively.” The will then 
contained a proviso (which was void for 
remoteness) that if any of the children of 
H., E , P., T., and A. should die before attaining 
twenty-five, the shares or share of him, her, or 
them so dying should accrue to the survivors 
and survivor. The testatrix then declared 
that, in case of the death of any other of the 
children “before such accruing or surviving 
shares shall become vested as aforesaid ” every 
such accruing or surviving share should again 
be subject to the same condition of accruer ; 
provided, nevertheless, that, in case any of such 
child or children should have left issue, such 
issue should take such share in the trust funds 
as his, her, or their deceased parent or parents 
would have had if living; and such share or 
shares to he paid to such issue at such age or 
time as thereinbefore was directed with respect 
to the payment of their parents’ original 
shares Held, that the word “vested” must 
be construed as meaning “ indefeasible ” ; and 
that the remainders to the children of II., li,, 
P., T., and A., vested in such of the said children 
as were alive at the death of the testatrix, or 
weie horn afterwaids. BeBdmemdmif 6 L. B., 
Bq., 389;16 W. E. 899. 

4. A testator directed the trustees of his 
will to hold a fund in trust “ for my child (If 
O'Uly one), or for aE my children (If more than 
one), in equal shares, and so that the Interest 
of a son or sons shall be absolutely vested at 
the age of twenty-one years and of a daughter 
or daughters at that age or marriage ” -Held, 
that the shares of the children were on the 
death of the testator vested in interest though 
subject to be divested. Armytage v. WUMn* 
mif 3 L. B., App. Cas,, 355 ; 47 hi J., P. 0., 31 ; 
38 L. T., H. S., 185 ; 26 W. E. 559, , . 

The word vest ” may, if the context of the 
i wiE is in favour of that construction, be read 
as importing , only that the interest'^eviously 
vested is at a specified time to become absolute 
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1. A testatrix bequeathed the residue of her 
personal estate to trustees to inyest it and pay 
the income to her three daughters, and the 
surviTors, so long as they should continue 
unmarried, with similar directions on their 
deaths or marriage to go over for the benefit 
of the other five daughters. She also provided 
that in case the last survivor of her daughters 
should die without having been mariied, then 
immediately after her decease the residue 
should be “in trust for all my daughters 
v/ho should have been married, in equal shares 
and proportions ; but in case any one or more 
bt mj last-mentioned daughters shall be then 
dead/’ as well the original as any other share 
or shares of her so dying, should be in trust 
for the children or child of such daughter or 
each of such daughters respectively in equal 
shares, if more than one, to be vested at twenty- 
one. ^ A child of one of the married daughters 
attained twenty-one, and died unmarried: — 
Held, that her share went over for the benefit 
of the other daughters of the testatrix. Me 
Xeanley, 21 L. T., H. S., 294. 

A declaration in a will that shares of legatees 
shall be vested interests immediately upon the 
execution of the will does not prevent a lapse 
on death before testator. Browne v. Hove, 
41 L. J., Ch., 47o ; 14 L. R., Eq., 343 ; 20 W. R. 
667 ; 27 L T., N. S., 688. And see Me Feather- 
stone's Trusts, 22 L. R., Ch., D., Ill ; 47 L. T. 
538 ; 31 W. R. 39 ; 62 L. X, Ch., 76. 


II, WHEE COESTRUEB IITERAXLT. 
IN GENERAL. 


2. Testator, after making a provision for the 
maintenance of his children, gives “all the 
rest, residue, and remainder of his real and 
peisonal estate ” to his son T., “ to be a vested 
interest on his attaining the age of twenty- 
one,” and “if he shall happen to die before” 
then to his daughter E., with remainders over. 
The rents and profits are to accumulate until 
T. attains the age of twenty-one, or dies under 
that age. Gla7hvUl v. G-la^mll, 2 Meriv. 38. 

3, A testator devised certain freehold pre- 
mises to his wife during widowhood, remainder 
to his nephew R. B. R, for life, and, after his 
decease, unto and equally between all and 
every the children of his said nephew B. B. R., 
their heirs and assigns, as tenants in common ; 
but in case there should be no child of his 
nephew B. B. B. living at the time of the 
decease or marrying again of the testator’s 
wife, then over : and he devised the residue 
of his real estate to certain other persons in 
fee ; and, by a codicil of even date, he directed 
as follows, “that neither the said B. B. B., 
nor any or either of his issue, shall, by virtue 
of this my will, take,^ or be considered as 
entitled to, a^ vested interest or interests, 
unless and until they shall respectively attain 
the age of twenty-one years; ” with benefit of 
survivorship in case of the death of any one 
or more of such children under such age. 
B, B. B., during the life of the testator’s 
widow, attained the age of twenty-one, and, 
upon b^r decease, took possession of the devised 
premises; and, at his death, left several 
children, alT under the age of twenty-one;— 
-HeXdf , t^at the devises to the children were 
,o03^tlng'ent,and, therefore, in the event failed j 


and that the heir-at-law was entitled to the 
devised estate. Mussel v. Buehanmi, 7 Sim 
628 ; 5 L. J., N. S., Ch., 122. And see 2 Or. & 
H. 561 ; 3 L. J., N. S., Exch., 194 ; 4 Tyrw. 384. 

4, Devise of real estate with the residue of 
the personal estate upon long limitations in 
strict settlement, including persons unborn ; a 
subsequent direction that none of the devisees 
shall take or come into possession before the 
age of twenty-five, was held confined to the 
actual possession, and not to operate by way 
of revocation ; and, therefore, upon the death of 
the first tenant for life, under twenty-five, the 
accumulation belonged to his personal repre- 
sentative. Montgomerie v. Woodley, 5 Ves. 622. 

5. Bequest in trust for all the children (then 
unborn) of A., to be vested at twenty-five for 
sons, and at that age or marriage for daughters, 
with a subsequent direction that, if only one 
child, the whole should be paid to that child 
at twenty-five, or marriage with consent, if a 
daughter: — Held, that the vesting, and not 
the payment only, was postponed till twenty- 
five or marriage, and that the bequest was 
void for remoteness. Gri -ffitli v. Bhmt, 4 Beav. 
248 ; 10 L. J., N. S., Ch., 372. 

6, Where n testator, after giving certain sums 
in certain shares among the six children of A,, 
naming them, to be vested and payable at 
twenty-five, with certain provisions for their 
maintenance until then, afterwards gives an- 
other sum of 6,OOOZ., subject to certain life 
interests, to all the children then born or here- 
after to be bom, to be vested and payable 
at twenty-five, and with the like trust for 
niaintenance, and subject to the like provi-* 
sions and conditions, as the legacies before 
given to the children then born and named 
Held, that the legacy of 6,0002. was void for re- 
moteness as to all the children, bofeh those then 
born and also the unborn. Comport v. AuM&u* 
12 Sim. 218 . 

7 . Devise upon trust for mortgage, or out 
of the rents and profits, to pay debts, and 
afterwards to raise portions for the testator’s 
daughters, “ such portions to become due, and 
be considered as vested at the expiration of 
two years next ^ter my decease, if my debts 
shall be then paid.” This is a condition pre- 
cedent to the portions becoming vested ; and 
one of the daughters having died while her 
poi*tion remained unpaid, upon a question 
between her representative and the persons 
who would be entitled, in the event of the 
portion not having become vested in her life- 
time ; an inquiry was directed as to the time 
when the debts were, or might have been, paid, 
Bernard v, Mcmtagm, 2 Meriv. 422. See 
11 Yes. 608. n. 

8. Bequest to a living person for life, and 
afterwards to Ms children, followed by a 
declaration that these interests should be 
considered a vested interest at the age of 
twenty-five, and a gift over to the issue of 
any dying under twenty-five : — Held, too re- 
mote. Mmland v, Tmsmy, 26 Beav, 57. 

9, A gift, by will, of real and personal estate 

trusteed, upon trust, to pay half the income 

to E. for life, and after her death to her 
child or children equally; the shares 'of sons 
to be vested in them on attaining twenty-five, 
and of daughters on attaining that age ' or*'; 
day of marriage, which should first happen ; ^ 
i and in the meantime to bo apjHed ffr 
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lifetime leaving issue living at his decease. 
He subsequently authorised his trustees, in 
their discretion, if they should think fit, to 
pay the male issue their shares at any time 
between attaining twenty-one and thirty, with 
power of maintenance and advancement in the 
meanwhile; but he directed that the shares 
of female issue should be vested at twenty- 
one ‘—Held, that the shares of the issue costed 
on the death of the daughter. Barnet v. 
Bamei, 29 Beav. 239. 

6. A testator devised and bequeathed certain 
freehold and leasehold property upon trust,^ 
intef alia, to pay two annuities to J. A., to whom* 
he also bequeathed a legacy of 1,000?., payable 
out of his personal estate, and by a subse(iucnt 
clause in his will the testator directed that tbo 
bequest by annuity and legacy for J. A. shoolcl 
not become payable or vest in him until lie 
should have attained the age of twenty-one 
years, nor then, unless he should have con- 
ducted himself to the satisfaction of the trustees 
of the will, who were empowered in the mean- 
time to pay and advance such part of the 
provision so made for J. A., either out of the 
annuities or principal of the legacy, for his 
maintenance, education, and advancement, as 
they might think fit, and the testator directed 
that d. A. should be brought up a Brotestant ; 
and that, in the event of misconduct on Ms 
part, or of his not continuing a Protestant, the 
annuities and legacy, or such portion thereof 
as should remain undisposed of and unappro- 
priated, and save such portion thereof as should 
be necessary for his actual support, should 
go over upon certain charitable trusts therein 
mentioned. The testator also directed that 
J. A. should not have any power to dispose of 
or incumber the said bequests or legacies until 
he should have attained twenty-five and have 
become otherwise entitled to them as aforesaid. 
J. A. survived the testator, and attained twenty- 
one, but died under twenty-five years of age 
Held, upon the construction of the will, that 
the word “ vest ” must be interpreted in its 
primary meaning, and could not be construed 
as referring merely to the time of payment ; 
and that the gifts of the legacy and of the 
annuities, even so far as they were payable out 
of personal estate, were contingent on J. A.^s 
attaining twenty-five. Cfeeth v. WlUon, 9 
L. E., Ir., 216. 

6, A father left to his tiustees 6,000i, on 
trust, as to one moiety, for hlsidaughter J,, for 
life, and as to the other, for his daughter A,,, 
for life, and after the decease of each of them 
leaving lawful issue or other lineal descendants 
her or them surviving, to pay, assign, and 
transfer the principal trust moneys . , . ofte 
or ^ them so dying unto her or their cMM or 
children, or other lineal descendants 
ively, to be equally divided between 
more than one, share and share 
or children or other lineal 
and not jpsf 

trust moneys tq be pMd to 
^^hqn and as they attain the 

itiSn^oe ri *'but nevertheless* 

^the shares of the child or children of and in the 


and advancement ont of their « vested or ex- 
pectant portions,” with a gift over to B. if no 
child shoiild attain twenty-five: — Held, first, 
iiat the gift to the children was too remote ; 
and, secondly, on A.’s death, without having 
been married, that the gift to B. could not 
take eSect as an alternative limitation to a 
person ift’ esse at the date of the win. Be 
26 Beav. 365, 

2. W. gave one-third of the residue of his 
personal estate to invest, and pay so much 
of the interest as might be necessary for the 
maintenance of his two granddaughters, and 
to accumulate the surplus until the younger 
of them should attain the age of twenty-one ; 
and after that event, upon trust to pay and 
divide the principal moneys equally between 
them, share and share alike ; and he declared 
that each of his granddaughters should have 
a vested interest on her attaining twenty-one 
or marriage ; and if either of his grandchildren 
should happen to depart this life before she 
should have attained a vested interest, then 
he gave her share to the survivor. There 
l?ns no gift over;— Held, that neither of the 

g ehfidren took a vested interest until 
Itfe^ned twenty-one or married; and that 
in the events which had happened, 
he deuth of both of them under twenty- 
one vrithout being married, the interests of 
of the grandchild who died first, 
and of the survivor— formed part of the tes- 
tators undisposed-of personal estate. F'A- 
fieU V. Bym, 4 Jur.;, N. S., 1098 ; 7 W. B. 31. 

8. A testator devised his real estate to trus- 
tees in fee for T, for life, with remainder to 
the trustees to preservo contingent remainders, 
with remainder to the first and other sons of 
T. in tail male with other remainders over, 
);dth a proviso that the real estate should not 
‘ any person thereby made tenant for 

; tail until he should have attained 

'!|weh|fi4V]EV.and the rents and profits were in 
the meantime to form part of the personal 
estate Held, that the direction in reference 
to vesting amounted bo a limitation void for' 
remoteness, and that the direction was not 
modified by a provisioi?. for maintenance in 
the meanwhile. Imliimtm v* 16 

W:B.836; 18L.T.,Ki8,697: ) 

d, A testator gave his residuary real and 
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e3ceciitors or administrators respectively.” Then 
followed a gift overj in case of either J. or A, 
dying without issue or lineal descendants, of her 
share to the survivor for life, with remainders to 
the children or other lineal descendants of such 
survivor, with various lemainders over in the 
event of both J. and A. dying without leaving 
issue or other lineal descendants. A. had seven 
children, three of whom died in her lifetime : — 
Held, that the interests of the children did not 
vest till the death of the tenant for life, and that, 
accordingly, the fund was divisible into fourths, 
and not into sevenths. Selby v. ^TIlltta^ieT. 26 
W. R. 117; 6 L. R., Cb. B., 239 ; 37 L. T., H. S., 
514 ; 47 B. J., Oh., 121. 


HI, WHEH CONSTRTOB IITERALLY. 

(SEmEMBNT LIMITATIONS.) 

1. Trust funds are settled, subject to life 
interests, in the husband and wife, as portions 
for the children of the naarriage, to be vested 
interests in them at twenty-five if sons, or at 
twenty-five or marriage if daughters ; and to 
be payable at the same times if after the death 
of tenants for life ; and if not, then immediately 
on the death of tenants for life. Survivorship 
between the children in case of their death 
before twenty-five, or twenty-five or marriage 
respectively. Maintenance to be given out 
of the annual income of shares before they 
should become payable : — Held, that the shares 
did not vest till twenty-five, and the gift 
therefore too remote, ^loTBe's Settlement^ 
4 W. R. 148 ; 25 L. J., Ch., 192 ; 2 Jur., N. S., 
6; 21 Beav. 174. 

2. An express direction in a settlement that 
shares should vest in the members of a class 
at their ages of twenty-four years : — Held, to be 
not controlled by other expressions, ^,<7., by a 
provision for maintenance out of the income of 
“ the expectant or presumptive share” of each. 
Me Blahemore^s Settlement, 20 Beav. 214. 

Limitations of a term to trustees, upon 
trust to raise portions for the children of A. 
surviving A. and B., “ to vest in and to be 
paid and payable to ” them at their ages of 
twenty-four, with maintenance, etc., mean- 
while, out of the expectant or presumptive 
shares, and a gift over on the death of all 
before their share should become vested: — 
Heidi void for remoteness. 

3. By a marriage settlement funds were 
settled upon the wife for life, with remainder 
to the children of the marriageinequalshares, 

to be a vested interest at their ages of twenty- 
one years,” with a gift over to the husband in 
the event of all the children dying under 
twenty-one, and a reversion to the settlor in 
the event of there being no child born, but no 
clause of survivorship and accruer as to shares 
of children dying under twenty-Cne. There 
were five children, of whom four attained 
twenty-one, and the filth died an infant;-— 
Sold, that the whole fund vested in the foUr 
children who attained twenty-one. (htlmi 
I SB., 11(1., 496; 14W.B.62a. 


” ASB EATABLE ¥SEB 
INTEBOEANGEABLY, 

of lands in trust to pay 


annuities to testator’s widow and eldest son, 
the surplus to accumulate until the death of 
the survivor, to form part of his personal 
estate, and subject thereto in trust for his 
first and other sons in strict tail, remainder 
over, with like limitations to his daughters, 
etc., with a direction that no one of the parties 
to whom the estates were so limited should 
come into possession so long as any prece(ient 
limitations should lemain in contingency* 
His personal estate he directed to be trans- 
ieiied equally between his grandchildren, 
except an^ elder son, or as any should become 
such,^ their shaies to vest at twenty-one, 01 
mairiago of daughters, but not to" become 
payable until the death of the surviving an- 
nuitants, but in the meantime the interest of 
such grandchildien’s presumptive share to 
be applied for their maintenance, including 
the eldest, the surplus to accumulate and be 
divisible and payable with their respective 
shaies when become vested and transmissible ; 
— Held, first, that the eldest did not take a 
vested interest in the personal estate, but was 
entitled to maintenance before and after 
attaining twenty-one: secondly, that the other 
grandchildren took vested interests, although 
liable to be partially divested by the birth of 
others, and that the latter were also entitled 
to maintenance. MllU v. Maxwell, 3 Beav. 
587; lOL. Oh., 266. 

5. A testatrix, in exercise of a power,, 
directed and appointed that her two trustees 
should pay, assign, or transfer a sum of 600A 
unto A. B. ^upon trust for Ms daughter, to 
be vested in her on attaining twenty-one 
years or day of marriage, which shotxld first 
happen; and she directed the interest and 
dividends of the said sum to accumulate for 
her benefit, and to be paid to her, with the 
principal thereof, at the time before men- 
tioned. The daughter of A. B. died under 
twenty-one and unmarried: — Held, that the 
representatives of the daughter took neither 
piincipal nor accumulations, and that the 
fund would go as if no appointment had been 
made. Me Tlmisto^ts JSstate, 17 Sim. 21 : IS 
L. J., K. S., Ch., 437. 

6. A testatrix gave a legacy of 4,00fiL, 
payable at the decease of A. to a class of 
persons, to bo equally divided amongst them,, 
share and share alike, the shares to be vested 
interests on majority or marriage, aud the 
income, in the event of A/s death in the 
meantime, to be paid towards the maifitehanbe * 
and education of such persons. !I1iere was no 
gift over. Two of the class stitviVed A., and 
died under twenty-one i-*— Held, that the word 
** vested” meant “vested in possession,” 
and that the shares of the deceased minors 
passed to their legal personal representatives. * 

V, Peach, 16 L. B., Hq., 208; 42 L. J4 
Ch., 816; 21 W. B. 728; 28 B. T., H. S., 731, , 

7. A husband gave the residue of a mlx^ 

fund (after a life interest to his wife) 5 

the cmldren of his three brothers who shbtdd ' 
be living at the death of his wife or hiS own 
death, which events should happOn last, to< 
be paid and vested in them at twenty-ohe*, , 
or if females on marriage. Orte of, the nieces - 
strvited the testator an(i Ms Mm, 

under ‘twenty-One, 

she took a vested interest." Me Parr ' 41 




fMm 
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8. Where there was first a distinct gift of 

a lecacy* and then a direction that it snouia 
be paid within six months, and a general 
declaration that ail legacies should be vested 
only when payable, and the legatee died 
within the six months : — Held, that the legacy 
had vested* Imcas v. Carliney 2 Beav. 367. 

1. H. gave his residuary, real, and personal 
estate to trustees, upon trust for conversion, 
and to invest and accumulate until his young- 
est grandchild attained twenty-one, or iintil 
such time as, if living, he would have attained 
* twentv-one, and then to divide amongst his 
four mndchilclren theiein named equally, 
share and share alike, and their respective 
executors, administrators, and assigns. And 
in case any one or more of them should attain 
twenty-one and afterwards die previously to 
the time of distribution, his or their share or 
shares to be vested, but the actual payment 
to be postponed to the time above mentioned, 
fhere was no gift over, nor provision for 
maintenance out of the shares. One of the 
grandohilien died a minor : — Held, that his 
share did not vest, and was undisposed of by 
the will* i2a Hars/hZZ, 25 L. T., N* S., 197. 


X GIFTS TO miimm mniiYim theib 

PAMKTS, WITH BIBIGTIOH AS TO 
TESTIHG. 

% Bequests to A. for life, with remainder to 
her children living at her death, and their 
issue, the issue to take the share of a deceased 
parent, followed by a declaration that the 
children should take vested and transferable 
interests at twenty-one, or leaving lawful issue 
at the time of his decease before that age. A 
child attained twenty-one, and died m the life 
of A., without having had any issue —Held, 
that heir representatives took no share. Be 
Beav. 556, 

3* A testator gave a moiety of residue unto 
janid amongst all the brothers and sisters of his 
wife that should he living at her death, and 
he declared that the bequest to them, “who 
were then nine in number, should be deemed 
vested interests in them”:— Held, that only 
two of them who survived the testator’s wife 
were entitled. BrnyeoU v. Wood, 5 W. E. 158. 

4. A testator gave his rpiduary personalty 
to a niece for life, and directed his trustees 
after her death to pay and divide it unto and 
amongst all and every the children of his niece 
yrho should be living at the time of her 
decease, if more than one, equally ; and if only 
, due; then wholly to such only child, “the same 
\ tO'be a vested interest in him or them respec- 
^ 'tively on:tJieir respectively attaining the age 
^ -#£ j^werty-one, hut not to be transferred 
I j until' decease of my niece,” with 

: ^.maintentoce, clauses:— Held, that the repre- 
Of the niece who at- 
tained twenfy-bh^ but died in her lifetime 
'fook no ,shafe, for that the words “but not 
the de«Se of 
to the 

previous ! expression , confining the class to 
children v^ho aarvived the nieoe^ and being ih' 


5. Gift to “all and every the child and 
chiidienof the testator’s daughter who should 
be living at the time of hei decease,” to be paid 
to and become vested in “such child or 
children,” in the case of sons at twenty-one, 
and in the case of daughters at tw^enty-one or 
maniage ; but if such times for payinent should 
happenin the lifetime of the testator’s daughter 
and her husband, or the suivivor, then after 
the decease of such survivor ; but neveitheless 
the shaies of “all and e\ery&uch child or 
children” to be vested and transmissible on 
their attaining twenty-one or mairiage, al- 
though such respective tinaes should happen 
before the decease of the survivor of his said 
daughter and her husband : — Held, that a c Inld 
who attained twenty-one and died in the life- 
time of its mother took a vested Intel est. 
Dalton V. EiU, 10 W. E. 396; 6 L. T., H. S , 
446. 

6. A testator bequeathed residuary personal 
estate for A. for life, with remainder to the 
chiidienof A. who should be lining at her 
death, and who, being sons, should attain 
twenty-one, or, being daughters, attain that 
age or many. By a, subsequent proviso he 
declared that the children of A. who attained, 
or should attain, twenty-one, or die before that 
age, leaving issue, or, if a female, should have 
married under that age, should be deemed to 
have attained a vested interest: — ^Held, that 
the proviso introduced a new gift, and having 
regard also to other provisions in the will, 
that children of A., who attained twenty-one, 
hut predeceased hei, were entitled to share, 
WiUiaijis V, BuswU^ 10 Jur., K. S , 168. 

7. Bequest of 4,000Z, to A. for life, and 
afterwards if she shall “ leave ” any children, 
upon trust to divide it equally amongst all “such 
children,” to be payable and become vested 
inteiests at twenty-one ; and in case there shall 
be only one “such child” who shall attain 
twenty-one, then to pay it unto such only child. 
There was a power of maintenance during 
minority, and also of advancement, not ex- 
ceeding “ such presumptive share,” and a gift 
over, if the daughter should “ have ” no child 
who should arrive at twenty-one Held, that 
a daughter of A. who attained twenty-one, and 
man led, but died m the life of A., took no 
share. Sheffield v. Kemett, 27 Beav. 207; 
4 Be G. & J. 593. 

8. B. gives property to trustees to pay the 
income to his wife for life, she maintaining 
the children living at his death; but if she 
should marry again, on trust until all the 
children attained twenty-one or his wife’s 
death, one-third to her and two-thirds to her 
or other persons, at the trustees’ discretion, for 
maintaining the children; and when they 
attained twenty-one, in case his wife should 
be then living, then to pay the income of IbAlf 
to his wife, whether eaverte or $ole^ wilMht 
power of anticipation ; and as tO thfe plher 
moiety, in trust for the chEdren fcheh S#tig 
or dead leaving issue, equally ; the share of 
males to be vested at twenty-one, and females 
at twenty-one or marriage; and i| 
chEdren or issue living at thb| 
should die before the ve^in^ ^ 
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liviBg when the youngest attained twenty-one 
took. Semlle, where there is a clear^ gift a 
subsequent explanatory clause as to time in- 
accurately woided shall not render it nugatory. 
MelforS v. ChaUer^ 2 W. E. 502; 2 Drew. 327, 

1. The lule that the Oourt will lean to a 
construction which gives portions to all of a 
class of children who may hve to require them, 
is not confined to settlements, but extends also 
to wills. The rule will be applied so as to 
modify express words of gitt, though the 
instrument contains no necessary implication 
to that effect. Jacltson v. Dover, 2 Hem. k M. 
209 ; 1 N. E. 136 ; 10 Jur., N. S., 630 ; 12 W. B. 
865 ; 10 L. T., N. S., 489. 

Gift of residue upon trust for testatrix’s 
adopted daughter A. for life, then upon trust 
to pay to all the children of A. living at her 
decease equally, at twenty-one or marriage, 
unless such day of payment should happen in 
the lifetime of A., and then the payment to be 
postponed till the death of A, but to be a 
vested interest in each of the children at 
twenty-one or marriage: — Held, that a son 
who attained twenty-one, and died in A.’s life- 
time, was entitled to shaie. Ib. 


VI. Words of Contingency. Whetlier 
Extending to A Series of Limita- 
tions. 

Bee also III. il, 3 a%te, 

' — 1% Gifts substituting Children for thevr 
Barents . See Will, LVIII vii. 

2. A., seised in fee, has a son B., and a sister 
C., etc, and devises his lands to his son in 
tail geneial; and if his son B. should die 
without issue, and his wife should survive 
him, then the wife to have the premises for 
life, remainder to C. in fee ; B., the son, dies 
without issue, but testator’s wife dies before 
Mm : 0. is not entitled to tbe remainder in 
fee, because the contingency is annexed to all 
the devise over. Dams v. Norton, 2 P. W. 390. 

3, Testator devised his real estates to trustees 
upon trust that his daughter M. should until 
twenty-one, if sole and unmarried, receive 
thereout an annuity of 60Z. And that she 
should thereafter and until thirty-one, if sole 
and unmarried, receive a further annuity of 
40^., but, in case his said daughter should 
marry without the consent of his trustees, 
then she should only receive an annuity of 
501, and the said estates should immediately 
upon such marriage be in trust for the children 
of M., under such limitations as in the will 
mentioned; and for default of such issue, in 
trust for the testator’s sister S., provided that, 
if M. should marry with the consent of the 
trustees, the estate should be in trust for her 
and her husband for their joint lives and the 
life of the survivor, with remainder to the 
children of the marriage, under the same 
limitations as before. married with the 
consent of the trustees and died without 

tissue: — Held, that the remainder to S. was 
not conditional, depending on Mfs marriage 
with icnsent; consequently, that, notwith- 
“‘ng M/s marriage with consent, the 
|er to B. took eSeot. Toldervgv, Col% 
mW*\ Eeversed on appeal 1 


y. & Coll. 621 ; 5 D. J., N. S., Exch. Eq., 25. 
And see S. 0. at law, 1 Mees. & Welsh. 25 ; 1 
Tyr. & Gr. 324. 

4. Construction of gift over in case a 
daughter should die under twenty-five or 
marry without consent. Contingency extended 
to all the trusts of a legacy. Thompson v. 
Teulon, 1 W. E. 12, 97 ; 9 Hare (App ) 49 ; 22 
L. J,, Ch., 11, 243. 

6. Bequest of residue equally between A. 
and B. (the wife of C.) ; and if C. survive B. 
foi life, and afterwards to their four children : 
— Held, that the children took only in the 
event of C. surviving B. Cattley v. Yineent, 
16 Beav 198. 

6. A testator bequeathed to Ms daughter an 
annuity of lOOZ., while she remained single, 
but on her marriage, and on some adequate 
provision made, and which he directed to be 
made by settlement for her life, and to the use 
of her issue, he bequeathed to and for her use 
2,500Z, and in default of such issue, he 
bequeathed that sum for the benefit of his 
giandchildren who should be then living. 
The daughter married, but no settlement was 
made, and the annuity continued to be paid 
to her. She had an only child, who died in 
her lifetime under age : — Held, that the gift 
over did not take effect, and that her personal 
representative was entitled to the 2,5002. 
Nmdon v. Dvndon, 1 De G. & J. 380 ; 26 D, J., 
Ch., 561; 24 Beav. 83 ; 6 W, B 485, 794. 

7. A testator, by will, made in 1832, be- 
queathed a moiety of the dividends arising 
firom stock standing in his name in the 
reduced 3Z. 10s. per cents, to his niece, G., for 
life, and after her death the principal to her 
children, as she should appoint ; and as to the 
other moiety, he bequeathed the same upon 
trust to pay the dividends to his niece 0, for 
life, or until she “ shall intermarry with any 
person who shall be her first cousin in kindred. 
In the event of her marriage with a first consin, 
he gave her, in lieu of such bequest,” the 
dividends of a smaller sum of stock, for life ; 
and, subject thereto, he gave the principal to 
G, “subject to the same trusts as are before 
expressed concerning her own moiety of the 
reduced 32. IO 5 . per cents.” 0. never married 
her cousin, and died without issue:*— Held, 
that the moiety to which 0. was entitled for 
her life fell into, and formed part the 
residue of the testator’s estate. Gray v. 
Golding, 6 Jur., H. S,, 474 ; 8 W. E. 371. 

8. Testator gave his real and personal 
property to trustees, their heirs, etc., upon 
trust to pay and divide the same unto and 
amongst aE and every his children who might 
foe living at his decease, share and share alike, 
for their lives; **and in case any of my said 
children, being daughters, shall mariy, and 
shall happen to depart this life in the lifetime 
of her or their husband or husbands, I direct 
that the share or shares of her or them so 
dying shall go to her or their respective 
husband or husbands for his or their life or 
lives, and from and after his or thMr decease 
then to he equally divided amongst all and 
every the child and children of my said 
dau^ter and daughters then living, and in 
default of any such child or children theh I 
direct such share or shares sM 
divided equally to and amongs1| 
my said cMldren who shall be 
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to B. and B., are not contingent bat vestea 
remainders. Ijetldeullierv, TTO/Gy, 3 Atk. 775 j 
Arabl. 201 And see 2 Ken. Oh. 40. 

6 By a will, real and personal estate were 
devised and bequeathed to trustees, upon tmst 
for the testatoi’s wife for her life, and after 
her decease in trust for his daughter, M. XJ*# 
and all his other children who should belmng 
at his decease, their lespeotive heirs, execntois, 
administrators, and assigns, as tenants^ in 
common, bnfe he declared that no division 
should be made while any child should be 
under the age of twenty-two years j 

after contained 
case L.. 


The testator left a son and seven daughteis, 
one of the daughters died unmarried -Heia, 
that the gift oier of the shares apphed o^y 
to the shares of daughters aanypg. ^ 
the shaie of the daughter vho di^ a 
was undisposed of after death. Lett v. 
Mandate, 10 Sim. 112. 

1. Testator appoints executors in 
pay the interest of l.OOOi. to his son for life, 
then to his son’s children , and if he left none, 
or they shonld die unmaiiied, and undCT a;,e, 
bequeaths a moiety of the_ pnnoipal unto 
G W and his wife, or thoir children and 
representatives .-Held, that the estate, which 
pMsed on the death of the testator under the 
®cond disposition, was consonant to that 
limited under the first, not ahsolnte or veste(^ 
hut remained in contingency till the event ot 
the son djing, or his issue fading, etc , deter- 
mined to whom it belonged, the parents, it 
tbeu livi|3g, being entitled , if upt, m tne 3ie?:t 
place, tbeir children ; or, finally, their 
^ntatives. lemuUU. Pam'vmt, 2 Ken vn. 


6 By a will, real and personal estate were 
devised and bequeathed to trustees, upon tmst 
for the testatoi’s wife for her life, and after 
her decease in trust for his daughter, M. XJ*# 

at his decease, their lespeotive heirs, executois, 
administrators, and assigns,^ 
common, 1 

under the age of twenty-two years ; and as ^to 
M. tJ.’s share, subject to the proviso therein- 
tiuuUlucd; that proviso was, that in 
M. U. should survive his (the testator’s) 

the said tiustees should stand possessed 

of her share, upon trust for her separate use 
for life, and aftei hei decease for her children j 
and in case M. U. should have no children, 
her share should go to the others of the tes- 
tator’s children, in the same manner as their 
original shares. The testator then provided 
for the shares of the other children going 
over, in the event of their dying under twenty- 
one without leaving issue. M.^ XJ. survived 


widow, and never had a child. All the tes- 
tator’s children attained twenty-one: — Held, 
that H. XJ.’s share went over to the testator’s 
other children, and did not belong to her 
administiatrix as part of her estate. DmiUp 
V. Lmer, Jur. 188. - - ^ 

7. Wife having absolute power of appoint- 
ment over 5,0002., appointed it in favour of 
her daughter, but in a certain event directed 
it to be divided between her son and her 
daughter, desiring that her husband should 
have the free use of the interest of the 5,0002. 
till Ms death -.—Held, that the husband took 
a life interest in the 6,0002. in any event. 
Barhy^ 18 Beav. 412.^ 


Darhj v. JDarhy^ 18 Beav. 412. 

8. 4 testator gave the xn*oduoe of his real 
estate to his daughter E. for life, so long as 
she should remain single; but in case she 
should marry, then he gave one-half of the 
■ ‘ ‘ and one-half to 


income to his daughter E., and one-half to 
his daughter M. (a married woman with chil- 
dren); and after the death of M., he gave 
one-half of the trust moneys to her children, 
and the other half to the children of E* ; and 
if M. should die without leaving cHlten, 
then the whole for E.’s children; and if E, 
should die without children, the whole to M.’s 
children; and if both should die without 
children, then over. Eliza never married - 
Held, that upon her death, the children of M. 
took the whole corpus and income, subject 
only to be divested if M. should die without 
having any children. Batm v. Meirntt, 2 
Hr. & Sm. 184; 8 dur., N. S., 1120; 11 
W. E.76; 7L.T., N. S., 496. 

9. A testatrix bequeathed the interest of 
long annuities to her sisters, and in case of 
one or both of their deaths before hers, gave 
“the whole of interest in long annuities” to 
her brother for Hfe. At his death, half of the’ 
interest she gave to a daughter of the bro'fiher 
till she attained twenty-one, and “then to 
receive half the capital” Likewise the tes- 
tatrix bequeathed to a son of her broker the 


and 0., should not deteimine that pov^er : — 
Held, a condition subsequent, and becoming 
impossible by death of A., B., 0., marriage of 
tenant for Hfo after their death, without their 
consent, did not determine the power, A&- 
,l#la V. 3 Madd. 256. 

, 4 d. devised all his lands, etc., to his 


preserve, etc., remainder to the use of the first 
fpn of 3.V remainder to the heirs male of 


under twenty-one without issue, then to H, 
^ior life, remainder tp MS’ first, qto., son in tail, 


? ^r. Lord H. 

inclined to confine the coutingehey in the will 
of X, of B.’s dying without issue of her body 
living at her death, to the death of C. under 
twenty-one, and that the subsequent limita- 
tions to C. after attaining twenty-one, and 
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deaths in the testatrix’s lifetime. Boosey v. 
Qmie%eT^ 5 Be B. M. & (j. 122. 

1. A testator bequeathed his leasehold es- 
tates to trustees, out of the rents to pay an 
annuity to his daughter, and he proceeded: 
“ And I direct, that if my son Henry, now 
absent, shall uithin five years make his claim 
to my trustees, he shall be entitled to and 
receive one moiety of my leasehold estate, 
subject howevei, together with the other moiety 
theieof, in favour of my son William, to the 
annuity and trust before mentioned ” : — Held, 
that William was entitled to a moiety of the 
•leasehold, subject to the annuity, and that 
the gift to him was not contingent on Henry’s 
claiming. Bmtndge v, M&ter, 35 Beav. 615. 

2. A testatoi devised two estates at S, and 
H. to the use of trustees and their heiis upon 
trust for E. and the hens of his body ; but in 
case A. should die under twenty-one and with- 
out issue, H. should be in trust for A, and the 
heirs of her body 5 but in case A. should die 
under twenty-one and without issue, E. should 
be on the trusts thereinafter declared of S. ; 
and if E. should die under t'wenty-one and 
without issue, H. should he upon ceitain ti lists 
for the testator’s son and daiightei -in-law 
during their lives ; and subject to the trusts 
ihcreinbefoie declared, the said estate should 
be in tiust for D. and R. A. attained twenty- 
one, but died without issue Held, that the 
trust for B. took effect as to S. but not as to 
H. JPem*son v. Mntfery 1 W. R. 421; 1 Eq. 
Rep. 352; 3 Be O. M. & G. 898. And see 
Me field v Coventry {Earl), 2 Be G. M. & G. 651. 

3. H. gives all his personalty to tiustees 
upon trust, as to all the yearly interest arising 
theiefrom, to his wife, for her and my son’s 
support, etc,” until twenty-one, and if he died 
under tw enty-one, then the whole interest in 
bank stock to his wife for life, and after her 
death to S. for her separate use. The son 
died under twenty-one: — Held, that there 
was an intestacy; that the wife took one- 
third, the othei two-thirds to the son, and that 

S. took nothing, Fitz^JSenry v. Boomer, 2 
W. B. 80 ; 2 Brew, 36 ; 2 Bq. Rep. 454. 

4. A testatoi devised an estate to his son 
until he attained twenty-one, and to the tes- 
tator’s widow for life, in case his son died 
under twenty-one. This was followed by a 
gift of the produce of the estate to his 
nephews, which commenced with the word 
‘‘likewise”: — ^Held, upon the context, that 
the gift to the nephews was governed by the 
same contingency as that to the widow ; and 
his son having attained twenty-one, that the 
gift to the nephews failed, Baylor v. Beyg^ 
24 Beav. 406. 

. 6. A contingency affecting a gift by will to 
I a parent is not to be extended to a gift to his 
'j issue, which is an independent bequest ; and 
;the Court will construe such a gift as vested 
if the words will at aR permit of that con- 
struction. Be A2)plebm, 21 W. B. 290; 28 
L. T., K. S., 102. 

A father gave property to his two daughters 
in equal moieties for their respeetive li’^es, 
with benefit of survivorship, remainder over 
, to the respective children of such daughters, 

; of deceased children as the 

ould appoint, and failing appoint" 
uch children and ishue equally, 
.e child of either) ifiie entire 


moiety to go to that one child “ at twenty-one 
years.” Failing issue by either daughter (the 
event which happened), the whole was given 
over to the children and issue of the other 
daughter without mention ot twenty-one years, 
as their mother should appoint, and failing 
appointment amongst such children and issue 
equally, or (if only one child of such surviving 
daughter) the entire moiety to go to that one 
child “ at twenty-one years” : — ^Ileld, that the 
vaiiances in the descriptions of the legatees 
must be read in their strict and natural sense, 
and that, therefore, the attainment of the age 
of twenty-one was not to be imported into 
the second gift where it was not expressed. Ih 

6. Survivorship held to apply not only to 
the original, but to the substrtuted class. At* 
hlnsmi V. Barimm, 28 Beav. 219 ; 9 W. B, 886. 


Vn. Estates or Interests Limited to 
Clear Terms of Contingency, 
Events do not Happen, 

See also XIV, ii. 

I. In Gemral, 7435. 

II. Limitation Over. Whether %tEa%hmhsm 

Evert has not Sajjpened, 7586. 

III. Gift Over on Two Bifferent Events, 

7439. 


I. IN GENEEAI. 

7. A contingent legacy failed, the event 
which happened not being provided for, and 
no necessary implication in favour of the 
legatee. Parsons v. Parsons, 6 Yes. 679. 

8. A legacy upon an express contingency 
which never happened failed, notwithstanding 
the apparent intention in favour of the legatee. 
sSohnes v. Cradoch, 3 Yes. 317. 

9. A testator devised one moiety of his pro- 

perty to his wife during widowhood, and the 
other moiety upon certain limitations for the 
benefit of his son and his issue, with the like 
devise to the son and his issue as to "^e 
widow’s moiety in the event of her death or 
marriage in her son’s lifetime, and directed 
that if the son should die during the widow- 
hood of his mother without leaving lawful 
issue, then that his share should go to the 
widow for life ; and “ in case of the marri^e 
or death of his present wife, his said son being 
dead and leaving no lawful issue,” he gave the 
whole to J. B. The son survived the mother, 
and then died without issue Held, that the 
contingency was too clearly confined to the 
marriage or death of the widow, after the 
death of the son without issue, to allow Of the 
gift over taking effect, and the heir-at-law 
of testator was entitled. Lichen v, % 

X & Ooll. 572. 

10. A.* the father, and B., the eldest son, 
re-sqttle an estate, to the use of A* for life as 
to part, then to trustees for two himdred years, 
to raise lAOOZ, to be paid to 
within six years after A.’s d( 
after as the same could be,raxs< 
tneuntime interest frcpi ’ 








le pmcipal iso otlier 
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towards his maantenanoo, remainder to * 

eldest, eto. ; C. died indebted, and two yesns s 
ate Mm A. died, from whom a = 

came to B. : the creditors cannot haw te t 
portion raised, the contingency 
was payable ne-fer happenmg. Bram^ v. ^ 
imelh Forrest. 193. i 

1. Bequest in trust forth© wife and 

of H. during his life *, and from and after the 
tease of H., in trust to pay it to Ms cM^ren < 
then living, reserving one-fifth for his vrfe for < 
her life, i,4ich, immediately on her death, was 
to be divided amongst H ’s oMldren general y. 
—Held that the reservation of the one-fifth 
for the wife and children was contingent on 
the wife surviving H., and she having pre- J 

deceased him, that it did not t^e ^ect. i 

Patch V. Sj^cerheSy 30 Beav. 416 ; 8 Jur., is. o., 

207: lOW.E 239. . x a 4i 

2, Testator bequeathed a sum in trust lor i 
his daughter (a single woman) for her separate 
use. independently of any husband she might ; 
have, and after death in trust for her children, 
and, if no children, then if she should sur^ve 
any husband she might have, for her abso- 
lutely, but if her husband should si^ve her 
then as she should appoint, and in default of 
appointment for her next of kin. The daugh- 
ter died unmarried : — Held, that she only took 

a life interest, the apparent intention being to 
mve the corpus only in the event of her marry- 
ing. V. ZcMsc, 10 Sim. 400 j 9 L. J., 

H. a, Ch., 83 ; 4 Jur. 6. . . . 

3. Bequest of money to trustees on trust to 
invest in public funds, and pay dividends to 
A. until marriage, and then to transfer stock 
to her husband ; in case she should die un- 
married, then as she should appoint by will, 
and in default of appointment to her executors 
and administrators, Semble, she is not en- 
titled to have fund transferred while unmar- 
ried. Wilsm V. Momfy 2 Sim. & S, 493. 

4, A testator gives to his mother an annuity 
for life, and after her decease to his sister, if 
she be a widow, but not otherwise, hut to 
revert back to his children after her death. 
At tbe death of the testator and of the mother, 
who survived him, the sister was a married 
woman Held, that the sister, on afterwards 
becoming a widow, was not entitled to the 
annuity. BaTtlema% v. Mwchuorif 2 Buss. & 
M.136J 9Ii. J.,Ch.,60. 

6. A testator bequeathed his residue to 
trustees in trust for J. F. for life, and after 
her death for her children ; but in case J, F. 
should survive her mother and die without 
having had lawful issue, then in trust for the 
brothers and sisters of J. F. But in case J. F. 
sbould die in the lifetime of her mother with- 
out lawful issue, then the testator directed 
the trustees to retain, out of the residue, 
sulioient to produce 160^. a year, and to pay 
tbe annual produce to the mother for life ; and 
^ < after fifer de^se he gave the principal so to 
, be retained to the person or persons who would 
J he entitled thereto in ease J. F. had survived 
p her mother and' died without lawful issue. 
.V*;' 9|i died ydiJnmi taie In her mother’s Ife- 
' ; i-rHeld, that^ tie' whole of the residue, 

' ' pxqept the fund paying the annuity, was 
undisposed of, and the testator’s ne?:t of kin 
/ ^titled to ItJ \Cla/rh v. ' IB I 

•i-i J : i r ^ Tv . 

, , , 0; Term raised to secure daugl ‘ ‘ 


trust thereof declared that if the husband 
should leave no heir male by the marriage, ^ 
and should leave a daughter or daughters, 
then the trustees to raise portions payable 
to daughters at twenty-one or marriage ; pro- 
viso that if the husband should die without 
leaving a daughter living at his death, then 
the term to cease ; there is no issue male by 
the marriage, but there is a daughter who 
attains twenty-one, and marries ; mother dies, 
and daughter dies in the father’s lifetime, 
leaving issue; her husband administeis to 
her : he shall have no portion. W'm 0 mm v. 
Palgmve, 1 P. W. 401. 

7. Devise of houses to executors in trust to 
receive the rents for the support of testator s 
children until they should respectively attain 
twenty-one or marry, and from and after 
which to A., B., and C., or such of them as 
shall he then living Held, that the devise 
to A , B., and 0. did not take effect till after 
all the children attained twenty-one or mar- 
ried. Quaere, whether theie was an intestacy 
as to the surplus rents beyond maintenance, 
eto. Farran v. Smith, 11 Ir. Eq.^ B. 254. 

8. Bequest of a moiety of a residue to A. for 
life, if she shall attain twenty-four, or many 
under twenty -four with consent, remainder to 
her children. Similar bequest of the other 
moiety in favour of B. and her children. Ana 
in case either of them should die under twenty- 
four, and without having been married with 
consent, the survivor attaining twenty-four, or 
marrying with consent, to take the other’s 
moiety, for life, remainder to her ohiklren. 
But if both A. and B. shall die under twenty- 
four, and without having been married with 
consent, and shall die without issue, the whole 
estate to go to the testatoi’s three sisters. It 
was held, that in the event that had happened • 
of A. attaining twenty-four, and dying un- 
married, there was no disposal by the will of 
the first moiety. Zo$h v. Tewnleyi Ooop. temp* 
Brough, 372. 

9. Testator bequeathed a sum of stock to 
his wife, and after her decease to his three 
sons, to be equally divided amongst them, if 
they should be all living at the decease of his 
wife ; but if any or either of them should die 
in her lifetime, leaving a child or children, 
such child or children who should be living at 
the time of the wife’s death should be substi- 
tuted in the place of such of his sons who 
should so happen to die, and take his, her, or 
their parent’s share. All the sons died m the 
wife’s lifetime, two of them leaving^ children 
who survived the wife; the third died a 
bachelor Held, that one-third of the stock 
fell into the residue, Mmtierr* TUlhroak, 9 
Sim. 368. 


II. IIMITATIOK OVEE. WHETHEE It 
FAILS WHEBE ITOll® KAS 
HAFPEHED. 

10. Legacy in trust to pay the interest to the 
separate use of A. for life, and after her 
decease as to the capital for her child ; and if 
no child, to pay the interest to her husband 
during his life, and from and after Bs deceap, 

fiVioll 'hoomnPi ip'nt.itlftd tfV Stich in* 
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persons; tiiongli the husband having died 
during his wile’s life never became entitled 
to the interest, the limitation over was es- 
tablished, as distinguished from the case of 
express condition. Pearsall v. Smjmrif 15 
Ves. 29. See P^jle v, Pyle, 6 Ves. 779. 

1. A testatoi, after giving various life estates 
in his real and peisonal pioperty, directed 
that, if M. H. should, after the death of J. and 
certain other first tenants for life, die befoie 
N. H., the last tenant for life, leaving issue male, 
then his trustees should convey one moiety of 
his real estate to trustees, to the use of the 
first and other sons of M. H. successively, in 
tail male, with remainder to N. H. for life, with 
remainder to his sons in tail male ; and he 
directed one moiety of his personal estate to 
be invested in the purchase of real estate to 
be settled in the same uses. The testator then 
gave corresponding directions with regaid to 
the other moiety, in the event of N. 11. dying 
before M. H. And in case M. H. and K H. 
should both die without issue male, then the 
testator directed his trustees to convey his 
real estate to such persons as would be his 
right heirs at the death of the survivor of M. H. 
and NT. H., and to transfer his personal estate 
to such persons as would be his next of kin. 

M. H. died without issue in the lifetime of J., 
etc. On J.’s death, N. H. claimed an absolute 
interest in the personal estate, and sufiered a 
recovery of the real estate, and afterwards 
died without issue Held, that the words 
** after the deaths of J., etc,,” did not import 
contingency, but were only words of reference 
that N. H. became enlitled on the death of J. 
to both moieties, and that he took the personal 
estate absolutely, and an estate tail in the real 
estate. Pranh v. Price, 3 Beav. 182 ; 9 L. J., 

S., Oh., 333. And see S. 0. at law 6 Bing. 

N. a 37 ; 6 Scott 710. 

2. A testator left by will his lands to his 
brother 0. for life, and in default to his 
brother F. for life, and in default of issue 
living at his death to M. and his heiis for ever ; 
but, in case C. should die leaving issue, such i 
issue were to take estates to them and their ■ 
heirs as tenants in common, and in case F. 
should come into possesion of the estates, and 
should die leaving issue, such issue were to 
take life estates in like manner as the 
estates to the issue of C. : — Held, that the 
issue of F. took under the will, although F- 
diedin the lifetime of C., and consequently 
never came into possession of the estate. 
Mdgemrth v. Mdgmorth, 15 W. E. 213 : 4 L, E., 
H. L., 35. 

3. A testatrix bequeathed a leasehold house 
and personal estate to trustees, to sell, and 
convert, and invest in consols, and stand pos- 
sessed of the proceeds on certain trusts ; and 
as to the residue of the consols as to one 
moiety, and of the dividends, to pay the same 
dividends as and vrhan received, to her daughter 
E., for her separate use, Svithout power of anti- 
cipation, for her life, and after her decease, as 
to that moiety, and dividends and accumula- 
tions, until it shall be payable and distributable, 
to pay the same to the children of B., who 

^ ahould survive her, sons at twenty-one, and 
- dau^ters at twenty-one or marriage; with 
1 'benefit of aft^ruer and survivorship ; with a gift 
; in preifisely similar terms to her daughter M. 
[f iWf II SilfceH ot the other moiety. And in 


illliiiisj,, 


If 










case at the decease of either of her daughters 
there should be no child or children who should 
have lived to attain a \ ested interest, then that 
moiety and the dividends and accumulations 
should be held in trust for the other of her 
daughters and her children as before given. 
And if before the death of the survivor of her 
daughters there should be no child or childien 
of either of her daughters who should ha\ e lived 
to attain a vested interest, then the entirety of 
the two moieties and the dividends and accu- 
mulations to her nephews and nieces absolutely. 
E. having died, but m her mother’s lifetime, the 
testatrix, by a codicil, refeired to that fact, 
declaring that the moiety, the gift of which 
had so lapsed, should go to her surviving 
daughter in the same manner as it would have 
gone to E had she lived, and there was a gift 
to the only child of the deceased daughter for 
maintenance. The surviving daughter died, 
leaving six children, and the trustees paid the 
fund into court : — Held, that the event had not 
happened under which the nephews and nieces 
would take by virtue of the gift o\ei ; that the 
interest of the grandchildren was not vested, 
hut their shares must be directed to accumu- 
late until they attained twenty-one. Pull v. 
Jones, 10 W. E. 820 ; 31 L. J., Oh., 858. 

4. A testatrix devised and bequeathed her 
real and personal estate to trustees, upon trust 
to pay the income to M. W. for her life, and 
then to M. W.’s mother for her life (m case she 
survived M. W., and M. W. left no issue sur- 
viving) ; and after the decease of M. W., and 
also after the decease of her mother, in case 
the gift to the mother should take effect, upon 
further trust to sell the real estate. The 
testatrix then directed the sale moneys to form 
pait of her residuary personal estate ; and in 
the event of M, W. dying leaving no issue 
(which event happened), she gave one moiety 
of her residual y personal estate, from and after 
the decease of the survivor of M. W. and M. W.’s 
mother, unto and among the child and childien 
then living of A. A , and the issue then living 
of any child or children of the said A. A, dying 
in the lifetime of the said M. W., and to their 
respective executors, administrators, and as- 
signs, share and share alike, the issue of any 
such deceased child or children of the said 
A. A. taking only the share or shares that their 
respective paient or parents would have taken 
if hying at the death of H. W. And the testa- 
trix declared, that if any one or more of the 
children of the said A. A. should die without 
issue in the lifetime of H. W., then she gave 
the share or shares of him, her, or them so 
dying unto and among the chEd and children 
of M. H. who should be living at the death of 
M. W., and to their respective executors ad- 
ministrators, and assigns, equally to be divided 
between them, share and share alike. The 
testatrix died in 1825 ; M. W. died a spinster 
in 1830; M. W.’s mother died in 1850. A, A* 
had seven children, of whom the said M. H 
was one. Five of them had died without issue 
before the date of the will. M. H. was dead 
at the date of the will, but left children, all 
living except one, H, d., who survived M. W., 
and died in the lifetime of M. W.’s mother, 
leaving two chEdren, who survived iij. W.’S 
mother;—- Held, inter alia, that the children, 

H. G. took no interest upder the will, as^ J 
did not fulfil the condition of bein^ ifesde 

' u.-. 
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' iri, 
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child o£ A. A. dying in the lifetime of M- 

T. Carter, 2i L, J., 3s. S., Oh., 555, 

16 Jnr. 532 ; 15 Beav. 421. 

1. Testator scave real and peisonal <^slate 
xipon trust to sell and convert, and as to the 
Xceedsin trust for the benefit of such chil- 
dren as his two nephews and meoe should leave 
at the time of their icspectne deaths; 
oase either of my said nephews and niece shidl 
happen to die mthout leaving any child or 
chUdren, then I direct that such thud pait 
shall go and be paid to the childien or cnild of 
the other or otheis leading children or a child 
in equal pioportions, it moie than one ; and m 
case all of them my said nephews and niece 
shall happen to die without leaving any issue, 
then I direct that the whole of the icsidiie ot 
my estate shall go and be paid to the three 
children of P. in equal shares,” and to the issue 
of such as might be dead, ^ such issue taking 
per stirpes t nnd not ca^icL Held, except 

the nephews and nieces had all died without 
leaving any issue. Pndc v. Foohs, 4 Jur,, N. S., 
478 ; IX. T., H. S„ 292 ; 3 De G. & J. 252; 5 Jur., 
H.S.,168; 2SL. J.,Ch., 81. , . . . 

:2. A bequest after a life interest to S., to 
testator’s twelve nephews and nieces, with a 
gift over in case any of them should depart 
this life before the period of distribution, 
leaving issue, and such issue die befoie twenty- 
one, to the survivors, does not imply a gift to 
the survivor, except in the exact event speci- 
fied by the testator. Taylor v. Sjyarrom, 14 
W* B. 124. I 

A testator gave his property, subject to a 
life estate, to his nephews and nieces, with a 
gift over in the event of the death of any of 
them leaving issue before the distribution of 
his estate. One of the nephews died in the 
testator’s lifetime, leaving issue Held, that 
the gift over took effect. S. 0. 12 Jur., H. S., 
69Sj 14 W.B.8bL 

Si A testator gave certain property to all his 
oMMxen who should be living at a certain time 
alJW kis death ; and added a proviso that in 
base el the death of any child before that time, 
without leaving issue, then the share which 
such child would have taken if living at that 
time should go to A. One of the testator’s 
children, living at the date of his will, pre- 
deceased him, leaving issue who survived the 
testator Held, that A. took no interest in the 
property under the proviso. Groome v. Fell, 3 
H. E. 26. 

4. Testator gave certain fee farm rents and 
Stock in the funds to trustees upon trust to pay 
the annual produce and dividends to Ids two 
nieces, M. and H., for their lives, and the life 
^ I'Of the survivor, and after the decease of the 
; ( J survivor of them unmarried, to convey or trans- 
s |ler the rents and the stock to the children of 
^ ; mth a proviso, however, that if Iris nieces, 

; on either ol them, should marry, the trustees 
, ^ ‘should 'kayo power to settle the share of the 
J party marrying for her benefit, and that of her 
■ husbancbakid.'ckildren ; and that in the event 
of a marriage, and’ children of the marriage 
Who'should attain twenty-one, but not other- 
'the limitations oyer in favour of B.’e 
. JchMreir should be void;‘ and the testate 
gave the residue* of ‘hi^ property to M. and IST. 

. ' absolutely, l K. and H. both married, but had” 










the t>ersons interested under the will should 
take:---Held, that the childien of B. were en- « 
titled. Fo 7 j 7 ie v. Oarfroriglif, 1 Colly. iS2. 

5. A testator gave real and personal property 

to trustees tor his son J ohn for life, and after 
his death for his childien in equal shares ; but 
if his son John should die under twenty-one 
without leaving lawful issue living at ^his de- 
cease, he directed the propel fey to be in trust 
for his other chilrlreii in equal diaxcs. And 
after turthei gifts he ga\e the lesidiie of his 
piopeity for his four sons, Matthew, Hionias, 
John, and Christopher ; but in case no child of 
his should live to attain twenty-one, or if none 
of them should leave lawful issue at his or her 
death, or respecti^o deaths, then he gave the 
residue to other persons. In. lSb3 he died, 
leaving one daughter, Jane, and the four sons 
named in his will survivin^^. All the testator’s 
children attained tw'enly-one. John, ^who 
attained twenty-one in 1864, died without is.sue 
in lfeC)8 Held, that the propeity of which 
tiusts were declared in favour of John and his 
children did not on John’s death pass under 
the gift 01 er to the other children of the tes- 
tator, hat fell into the residue ; and that under 
the residuary gift the three surviving sons and 
the representative of the deceased son took in- 
defeasible interests. Imrmj v. Imeso7i, 26 X. T., 
3Nh S., 93. . ^ , 

6. A testatrix bequeathed one moiety of the 
residue of her personal estate to her daughter 

H. , for her separate use during the joint lives 
of her and her husband, and if she suiwived 
him to her absolutely ; if not, to such of her 
children at her decease as should attain 
twenty-one, with a bequest over if there were 
no such children to another daughter, M., for 
her scpaiate use and her childien; and she 
bequeathed the other money to M. for her 
separate use during the joint lives of her and 
her husband, and after her decease to such oC 
her children living at her decease as should 
attain twenty-one ; and if there were no suck 
children of M., to 11. and her children in like 
manner as the first moiety; with a proviso 
that if H. died in her husband’s lifetime and 
should not have a child living at her decease 
who should attain twent}-one, the second 
moiety was to go o\Gr to H.’s executors and 
administrators, and that in like manner the 
fiist mentioned moiety, in the event in which 
it was limited ovei, should, if M, had not » 
child living at her death, who should attain 
twenty-one, go over to jil.’s executors and 
administrators: by a codicil the execiiiiix gate 
1,5002., it M. died without leaving any child 
who attained twenty-one, to H. and her chil- 
dren, in the same manner as was in the will 
directed touching the fir^t-mentioned moiety 
of the residue; and in case both daughters 
died without leaving any child living who 
should attain twenty-one, she bequeathed the 

I, 5002. together with all the residue of her 

personal estate to A.; both the daughters 
med without issue, but H. survived her hus-' 
band: — Held, nevertheless, 'that .A. wgfe en-; 
titled to the residue, JFIo^kim B, 

Buss, 304. A^rmthg Btei |s| m iH I Ail j 
01.^ \ I , i ,1 1 , 1 fi 4 1 1 iiiifl I If III III 
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smination of the interest previously limited, 
#10 Court is at libeity to hold, that notwith- 
standing the words in torm import contingency, 
they mean no more, in fact, than that the 
person to tafee under the limitation over is 
to take subject to the interest so previously 
limited. But, in order that this rule of con- 
struction may be applied, the condition, upon 
which the limitation over is made dependent, 
must involve no incident but what is essential 
to the determination of the interests previously 
limited. Maddhon v. Chapman^ 4 Kay k J. 
709, Affirmed 5 Jun, N. S., 277 ; 28 L. J., Ch., 
450. 

A testator directed that when his youngest 
child attained twenty-one, his piopeily should 
be dirided into thiee shares, one for his wife, 
one for his daughter A., and one for his 
daughter M. ; and that if either of the daught ers 
should die before division, and leaving no sur- 
viving issue, her share should be given to her 
survivtog sister ; but if either of them should 
die leaving issue, her share should be divided 
among her surviving children. He directed 
the income to be applied to the support of his 
wife, and the ^support and education of the 
children, “during their minority, or the minori- 
ties of either of them,’^ and that each daughter 
should have lOZ, pocket money “during the 
minority, or until division of the property.” By 
a codicil he made a gift over, “should both 
children die in their minority and leave no 
israe.” One daughter attained twenty- one, and 
died unmarried ; the other afterwards died a 
minor, and unmarried :—-Held, that the words 
“ in their minority,” could not be construed as 
meaning “ before the period of distribution,” 
or “ while either of them is a minor,” and that 
the gift over had failed. S. 0. 3 Be G. & J. 
^ 36 , 

III. GIFT OTOE OH TWO DIFFEEEHT 
EVENTS. 

1. Devise of lands to be sold in aid of per- 
sonal estate, “ and after death of my wife, the 
estates not sold, and the personal estate not 
applied, to be subject as after-mentioned ; the 
rents and produce to be caiiied on in accumu- 
lation of B per cent, as aforesaid duiing her 
life, and also for five years after her death, 
a,nd to be laid out in land ; then if my son M. 
shall be living, and any lawful issue of his 
body, and if my son G. shall be living, and 
any lawful issue of his body, to them for life, 
as tenants in common, then to their issue in 
moieties ; if only issue of one, to that issue 5 
if but one, to that one, with power of settle- 
ment; my wife to receive such provision as 
aforesaid, neat and clear, and the residue only 
to be subject to the devise over, to take place 
after her death, to her son, his heirs, etc. ; and if 
she should have any other issue, tC them, their 
heirs, etc., on failure of issue pf his sons aud 
.grandson;* The devise over is attached to the 
single event of both sons being dead with issue 

lie death of the wife, or five years after at 

■ I being alive at that time, 
ue, it never took efiect ; but 
led to the estate absolutely, 
contingent interest in his 
larnifTidgef 1 Tes, J. 562, 
s two children a leasehold 
be, equally divided between 

■ ' b , 


Isi'ilil 





them, and at their death to go to their childien, 
“ but if either one of them should die without 
children, that share to go to the other.” Both 
died without children: — Held, that each took 
a moiety of the house absolutely, the con- 
sideration being, that the gift over was to 
take effect if either one died without children; 
but both having done so, the event oQntem- 
IDlated by the condition had not happened; 
consequently, the gift over did not take effect, 
Dreman v. Andrew, 80 L. J., Ch., 384 ; 9 W, E. 
430 ; 4 L. T , 3Sr. S , 1.33. 

A testator gave to his wife a house during 
her life, and at her death to go to his two 
children, the rent to be equally divided between 
the two, and at their death to go to their 
children ; but in case that either one of them 
should die without children, that share to go 
to the other. Both the children survived the 
wife, and died without children : — Held, that 
on the death of the child who died first, the 
other became entitled to the entire house. 
S. C. 36 L. J , Ch., 1 ; 15 L. T., N. S., 259. 

3. A testator possessed of real and personal 
estate, and also devisee of Whiteacre for life, 
with remainder to his childien, gave one-fourth 
of his residuary real and personal estate to a 
married daughter for life, with remainder to 
her children. The testator then directed his 
said daughter to sell her share of Whiteacre 
to his eldest son, at a fixed price, and in case 
she should refuse to do so, he gave her share 
of his residuary real and personal estate over 
to his eldest son. The testator further directed 
his said daughter to settle certain real property, 
and also the purchase moneys of Whiteacre, 
upon certain trusts, and in case she should 
refuse to make such settlement, ho gave the 
pi operty given to her by the will, over to Ms 
other children. On the death of the testator 
the daughter not only declined to sell bet 
share of WTiiteacre, but also at the same time 
declined to settle the property above men- 
tioned: — Held, that as the testator had not 
provided for the simultaneous breach of both 
conditions, the gift to his daughter and her 
children, took effect as if no clauses of for- 
feiture had been contained in the will. Or^ 
merod v. Miley, 12 Jur., N. S., 112; 15 Ii. T., 
H. S,, 671. 


VIIL Divesting of Vested IhteTests 
and Eifect where Events do not 
Happen or Contingent Clauses 
Fail. 

Bee also XIV. in, 

4. Bequest to A* for life, and after her 
decease to B. and 0., in equal moieties, and in 
case of the decease of either in the life of A., 
the whole to the survivor of them living at 
her decease, B* and 0, have vested interests 
as tenants in common, subject to foe divested 
only upon the contingency expressed, 

V. Mfeman, 5 Yes. 207- ^ 

A clear vested interest not divested, the 
express contingency upon which it ^was to be , 
divested not having happened' i j H ^ 

$ to A, for 

eqtolly divided between her.three children; ^ 
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or smell as shall be living at her death. ^ Chil- 
dren took "tested interests and iransrni&sible 
to repre'^ontatives, subject to be divested 
only in iavotir of those who should be living 
at the prescribed period. St^rgess v. Feamn, 

4 Madd. 411. See 6 Madd. 250. 

1. Testator bequeathed a sum of money in 
terms which by themselves were sufficient to 
carry the absolute interest, to his daughter in 
the event of her attaining twenty-one, and, in 
the event of her dying under that age, then 
over. He then directed that, should his 
daughter live to marry, her interest in the 
money was to be enjoyed by her during life, 
with remainder to her children. She attained 
twenty-one, and then married:— Held, that 
she was entitled to the money absolutely, the 
contingency provided for by the latter clause 
being a marriage under twenty-one. The state- 
ment in a will of the date of a legatee’s birth 
is mmdfaeie taken to be correct. VvUiamy 
V. Mmhisson^ 3 Y. &: Coll. 80 ; 2 Jur. 656. 

2. Under a bequest of the interest of a fund 
to a person for life, “ and after his death to 
divide the said sum, and any interest that 
may be due thereon at his death, among all 
his children equally, and if he leave but one 
child then to give the whole sum to such one 
child,” the children take a vested inteiest in 
their respective shares, as tenants in common, 
liable to be divested as to children dying in 
the father’s lifetime, in ffivour of a single child 
surviving him, should such an event happen. 
Mimherhj v. Tm^ 2 Con, & L. 366 ; 4 Hr. & 
War. 139; 5Ir. Eq. E, 3S9. 

3. Testatrix gave an annuity of BOl to her 

• son-in-law for his life, provided he remained 

unmarried, but if he should marry the annuity 
to cease ; and, after his death or second mar- 
riage. she gave 1,000A to be equally divided 
between her brother and sisters ; and, if they 
should not^ all be then living, she gave the 
share of him, her, or them so dying to he 
equally divided between them her surviving 
brother and sisters. The testatrix’s brother 
and sisters all died in her son-in-law’s life- 
^ time, and he died unmarried -.—Held, that the 

brother and sisters took a vested interest in 
the 1,0001. as tenants in common. Feten v. 

12 Sim, 101. 

4. Legacy, on condition to be void in case 
the legatee should succeed in event of the 
death of A., without issue of her body ; pay- 
ment decreed in the life of A., and without 
security. Famlies v. Gmy, 18 Ves. 131. 

5. A testatrix directed her residuary estate 
to be divided equally between her two grand- 
daughters on the youngest attaining twenty- 
one. She added, if they both marry a relation 

’ of, D, then the residue is to be divided 

between my nephews and nieces. The grand- 
daughter having attained twenty-one and 
being ^i]l unmarried, the Court declined 
deciding; validity of the gift over, but 
^ held, that they were entitled to payment, 
subject; totally future question. JSwd v. 
2T3, 

, no time is specified for payment 

' * / f portion, subject to a 

* I conting,eacy, provision to go over if legatee 
i, 1 1 ' tiyentY-one, a 3^cmsajrfi im- 
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entitled to the said lands (real estate settled 
in remainder, on the event of 0. dying with- 
out issue), my intention is, that she or they 
so becoming entitled shall not hai e, possess, 
or enjoy any part of m} property ; but in case 
A. and B. shall not become entitled to the 
settled estate, I leave each of them 300/,” 
with other piovisions in the event of dying 
before twenty-one or marriage with consent, 
that the legacies should go over. ^ A. ha\mg 
attained twenty-one and mairied with c< uHcnt : 
—Held, that hei legacy became absolutely 
vested not liable to be divested, notwithstand- 
ing the devolution of the settled estate by the 
subsequent happening of the event. Coilwnn 
V. Thompson, 2 Moll. 281. 

7. Bequest of a sum of stock to trustees, 

upon trust to pay the interest, dividends, anti 
annual produce thereof to the testator’s daugh- 
ter M., the wife of Gr. W., for her own sole 
and separate use, free from the control of lier 
husband; and after the decease of the said 
G. W., in case the testator’s daughter M. 
should be then living, and without issue, upon 
trust to pay and transfer the said sum of 
stock, and the interest, dividends, and annual 
produce thereof, unto the testatoi’s said daugh- 
ter M., to and for her own use and benefit ; 
and in case M. should die in the lifetime ©f 
her husband G. W., leaving a child or cMhIrcn, 
then upon trust to transfer and pay the said 
sum of stock, and the interest, dividends, and 
annual produce thereof, to, between, anti among 
all and every such child or childien equally, 
and if but one, then the whole to such one. 
The testator’s daughter M. died in the lifetime 
of her husband G. W,, without issue.— Hold, 
that G. W., as personal representative of his 
deceased wife M., was entitled to the sum of 
stock, and the dividends thereof. y, 

Martyn, 14 Jnr. 361. 

8. Under a direction, that, after the decease 
of A., a fund “ should be transferred to A. B 
and C. B., or the survivor or survivors”; — 
Held, that A, B., who survived 0. 1)., but died 
in A’s lifetime, was entitled to the whole. 
Antfolus V. Modg§07h, 16 Sim. 450; 18 L. J,, 
K S., Ch., 93. 

9. Where the testator directed his trustees 
to apply the interest arising from his residuary 
estate for the maintenance of all his obllrlren, 
and the surplus to accumulate until the 
j^oungest should attain twenty-one, and then 
the capital to be divided into as many shares 
as there should be childien then living, one 
to be allotted to each, and the issue of suck 
as should be then dead to take their parents’ 
shares, the shaies of sons to be payable at 
twenty-one,^ and of daughters to remain in the 
hands of his trustees, upon trust to p»y the 
interest for their lives for their sepw;^ use, 
pd on the decease of such daughter tovlfig 
issue on the youngest attaining twen%v#n^; 
—Held, that a daughter living at the itee 
when the youngest child attwttfd 

who died single, took an absoini» k 

a share of the residue, the gi^tWhi<k 'vm 
absolute in the first instanwht being 
b^ the directiq^ to setlliM life 
the daughters having ^ 

9 Sim^, 644*1 | 1 4^^ y f j i i li i^# h ^ 


TESTED INTERESTS"— Divesting of Inteeests and Effect, Etc. 7441 


Imng,” equally. And in case any of tlaem 
ahonld be then dead, then be bequeathed 
the deceased child’s share to the children, “ to 
be paid at the time before mentioned.” The 
brothers and sister all died in the lifetime 
of H. S., one (A. B.) having had no children : 
— Held, that the representatives of A. B. weie 
entitled to his share, and that all the children 
took, whether living at the death of H. S. or 
not. Masters v. Seales ^ 13 Beav. 60. 

1. Bequest of residuary estate upon trust 
for testator’s wife during her widowhood, and 
after her decease or second mairiage, in tiu&t 
for all and every his child and children who 
should be living at his decease as tenants in 
common, to become vested in them respecthely 
after the decease or second marriage of his 
wife, when and as they should se\ erally attain 
twenty-one, with interest on theii respective 
shares for maintenance and education in the 
meantime, and with equal benefit of survivor- 
ship in case of the death of any of them under 
age and without issue, with gift over in case 
of the death of any of the testator’s children 
in his lifetime, or during the widowhood of his 
wife, leaving issue, who should survive the 
decease or second marriage of testator’s wife, 
to such issue of their parent’s, share. And the 
testator empowered his wife to advance to all 
or any of his children such sums as she might 
think advisable for their advancement in life, 
and to take their promissory note or receipt 
for the same ; and declared that such advances 
should be recei\ed by his children, and ac- 
counted for to his executors as part of their 
share of the estate, to which they would be 
entitled at the decease or second mairiage of 
his wife, such advances not to exceed one-half 
of what they would at the time of such 
advances be considered as likely to be entitled 
to at the death or second mairiage of testator’s 
wife : — Held, that having regard to the proviso 
for advancement, and to the circumstance that 
any other decision would have lesulted in 
intestacy as to the share in question, that one 
of five children of the testator who attained 
twenty-one and died leaving issue, which died 
during the widowhood of the testator’s wife, 
took a vested inteiest in one-fifth of the estate, 
which passed on his death to his personal 
representatives. WaUer v. I Kay & 

J. 713; 1 Jur., N. S., 675. 

% Testatrix bequeathed the residue of her 
funded property in trust for her niece for life, 
and after her death to be equally divided 
amongst all her children, whether sons or 
daughters, share and share alike; in case it 
should happen that there was but one child 
at the niece’s death, then to go to that one 
only child, and in case of failure of issue to 
go as the niece should appoint by her will. 
The niece had eleven children, three of whom 
died in her lifetime i — Held, that all the 
children took vested interests, and, as more 
than one survived their mother, there was no 
divesting the interests. v. Fhr- 

13 Sim. 267. 

3. Clift of personal property to trustees to 
be settled on marriages of testator’s daughters 

8 Separate use, and on their deaths upon 
r fh# children, with limitation over 
either daughter dying without 
I hr dssuq her surviving. The shares 

of each daughter are vested, 
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subject to be divested by all dying before 
their mother, and there being one alive at her 
death, the representatives of the two who 
died before her were held entitled to their 
share. JBromJiead v. Mwnt, 2 Jac. & Walk. 459. 

4. A testator gave a fund to trustees upon 
trust to pay the income to A. during his life, 
and after the decease of A. leaving issue, 
upon trust to pay, apply, assign, and transfer 
both principal and interest to and amongst all 
and every the child and childien of A., equally 
to be divided between them, and if but one, 
then to such only child, to be paid to them, 
if sons, at twenty-one, and if daughters at 
that age or mariiage, with benefit of survivor- 
ship ; and in case there should be no child or 
children of A. at the time of his death, or if 
all and every such child or children should 
die before attaining twenty-one or marriage, 
then over. A. had eight children, of whom 
three died infants in their father’s lifetime, 
two attained twenty-one and died in his life- 
time, and three attained twenty-one and 
survived him; — Held, that the two children 
who attained twenty-one and died in their 
father’s lifetime took vested interests, and 
that their representatives were entitled to 
share in the fund along with the childien who 
survived their father, Comech v, WadmaTby 
7 L. E., Bq., 80. 

5. A testator gave life estates in some per- 
sonal propel ty to his sisters, Mary and Hai net, 
in succession, and, after their deaths, equally 
to his two brothers, Robert and John, to do 
as they pleased with ; but in case his sisters, 
Mary and Harriet, should survive Robert and 
John, after their deaths, to go to A. and W. 
Robert died first, Mary second, John third, 
and Harriet last ; — Held, that the contingency 
had not happened, and that the representatives 
of the brothers whose interest had not di- 
vested, were absolutely entitled. Terrell v. 
Coolie, 5 L. J., S, Ch., 68. And see JSe 
Minorus Trust, 28 Beav. 50. 

6. Bequest to testator’s wife for life, and 
after liei death to be divided between his 
brothers and sisteis in equal shares; but in 
case of the death of any in lifetime of wife, 
the shares of him, etc., to be divided between 
his children : — Held, vested subject to be di- 
vested only by death in life of widow leaving 
children. Smtlwr v. Willoeli, 9 Ves. 233. 

7. Testator bequeathed 1,500?. stock to trus* 

tees in trust for his daughter for life, and 
after her decease for her children, hut, if she 
should have no childien, then he directed his 
executors to stand possessed of the fund in 
trust to pay or transfer the same equally unto 
and between his three nephews, A., B., and 0., 
and Ms niece, and the survivors or survivor of 
them, share and share alike. The nephews 
and niece survived the testator and died in 
the lifetime of the daughter, who died without 
ever having a child Held, that the represen- 
tatives of the nephews and niece were entitled 
in equal shares. WmstaffY, 2 0olly, 

746. 

6. Bequest to A. for life, and after her 
decease to become the property of B., or, in 
case of her decease, to be equally divided be- 
tween her children living.” B. died in the 
testator^s lifetime, and her only child survived 
her, but died in the life of A. Held, that 
the word living’’ referred to the anteeedent^ 

. U , . s "Ll 1 
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viz., t!ie death of B., and that such only child 
took a vested Interest, and that 
sonal representatives were 0“"“" 
legacy. ‘ 

2 Jur., H, »% 

Jur., K. B., 1199 . 

1, When a legacy is g^iven,^ 
defeated by a ’ 


representatives. v. Hamilton, 1 Ir. Eq* 

K SOS. It 

5. Bequest to A, for life, and, after Ms 
decease, to Ms eldest son; but in case A. 
should “ die under age without issue/* over :— 
Held, that the word '‘and” was not to be 
read “or,” and that A/s son, in his father’s 
lifetime, took a vested interest not subjed to 
be divested. Malcolm v. 3Ialcolm, 21 Beav. 225. 

6. The Court may sup|)Iy words in a will, 
where the context shows, by a necessaiT* im- 
plication, what are the words omitted, and 
unless they are supplied there would be an 
intestacy, llojfc v. Potter, 3 Kay & J. 206 ; 5 
W. E. 389. 

So where there is a gift by will, and then a 
gift over, not commensuiate with the original 
gift, the Court will cm tail the general words 
of the gift over, by supplying uords of teler- 
ence ; as where the first gift is to A/s cliildreii 
and the gift over is in default of issiuj of A. 
The Oouit will read the gift over as though it 
were in default of “ such ” isbue. Ih, 

But where there was a devise of a particular 
property to the testator’s daughter, A., her 
heiis and assigns, and if she should die tinder 
the age of twenty-five years, “ without having 
left any child or children,” over, and subse- 
quently, a devise of other real estate to trus- 
tees in fee, in trust for A., for her separate 
use ; and after her death, in trust to convey 
the same “unto and equally amongst such 
children of A,, as tenants in common, the 
rents and profits in the meantime to be applie<l 
for their maintenance ; and in case A. should 
die without leaving any child or children, or 
leaving such child or children, all should die 
under twenty-one,” over:-— Held, that the 
Court could not, after “ such children o£ A.,” 
supply the words, “ as should attain twenty- 
one,” hut was at liberty, as against the 
testator’s heir, to construe the word “ such,” 
as relating to all the children of A., as they 
had been mentioned in the previous limitation. 

7. Where the testator gave a sum to a 
daughter, in the event of her marrying (which 
happened) absolutely; and in a subsequent 
clause, after recommending that his sons 
should, in the event of their dying without 
issue, not dispose of the estates respectively 
devised to them, to the prejudice of their 
brothers; the testator then proceeded, **Ami 
as to my daughters, I trust that they would, in 
the event of their marrying, have their for- 
tunes so settled that, in case of dying without 
issue, then, on the decease of their husbands 
and themselves, their fortmies to revert to 
their surviving brothers, share and share alike,” 
the daughter died without issue, in tho life- 
time of her two brothers, and both the latter 
in the lifetime of the daughter’s husband 
Held, that the period when the legacy of the 
daughter was intended, by the testator, to 
revert to the surviving brothers” was v^heh the 
enjoyment of it by the daughter' her 
family, whose issue should fail, ceased,!^., hot 
before the death of the survivor of the 
daughter and her husband, at w’-hich time, the 
brothers being dead, and the period had not 
arrived, nor ever could, the gift A>eGame abso- 


entitled to the i 

r. '^Smiihon, 21 Beav. 854 ; i 
815; 4 W. B. 427. Affiimed 2 
. 26B.J.,Ch.,110;5W. B.3. 

:: gk’c'’, subject to be 
suSqneS event, tbe legatee 
has an absolute interest tiUthe event happens ; 
and if the event become impossible, roe legacy 
becomes absolute. Zomtlier v. Cavendish, \ 
(i;ar^?),AmbL 358;8Bio.?.C.186. i 

2 A. devised 6002. apiece to his two daugh- i 
ters, and the lesidue ot his peisonal estate to 
Ms son, and, if either of his children died 
during their minority, the survivors to be 
heirs to the deceased by equal portions; the 
son died, and one sister brought a bill against 
the executors and the other sister, to have her 
own 600^. and one-half of her brother’s per- 
sonal estate, which was decreed, upon her 
giving security to pay back her own 6002. in 
ease she died during her minority. Pate v. 
Hatton, 1 Oh. Ca. 199. 

3. Testator gives Ms personal estate to trus- 
tees, upon trust, to pay the interest to his 
daughter E. S. for her life, and after her 
decease to pay and divide the piincipal among 
the children of his said daughter and the issue 
of a deceased child as she should appoint, and 
in default of appointment to go to, and be 
equally divided among them, and^if but one, 
then to such only child ; the portions of sons 
to be paid at the lespoctive ages of twenty- 
pne, and of daughters at their respective ages 
of tweniy-one or marriage. If no issue, or 
all die before their respective portions become 
payable, then over. The shares are so given 
as to vest immediately in the cMIdren of E). S., 
though liable to be divested by all dying 
under twenty-one without issue. The share 
of a child so dying was therefore held to pass 
to its representatives. Shey v. Barms, 3 
Heriw 835. 

A d^se over upon a contingency, does not 
of itself prevent tho shares from vesting in 
the meantime, prowded the words of bequest 
be in other respects suMcient to pass a present 
interest, although such a devise over of the 
entirety may bo called in aid of other circum- 
stances to show that no present interest was 
intended to nass. Id. 340. 

4. Bequest of X,0002. to the children of J. W., 
to be paid to them or the survivors or sur- 
vivor of them after the decease of the testa- 
tor’s wife (who was to have the interest for 
her life), share and share alike; and also 
I '( 1,0002. to a trustee after decease of testator’s 
i 1 1 wife, in trust to permit B. W. after the 
J \ fe'easebf testator’s said wife, to receive the 
, 1 1 'mierestr thereof for his life ; and if the said 
^ I die, leaving issue, to divide the 

I ^ ^ %Q^6h among such issue, etc. ; and if the said 

I I \ without sueh issue, the 

' „ 1,000^ fq go to gnd among the children of the 

/ ' f manner as the 1,0002. 

so bequeathed to>hem as aforesaid. B. W, 

' iqrvivM" testator’s iHdow, and died without 
. i»e. ‘ .<My two of the children of J. W. sur- 
.^iyed Ijie, testator’s widow, but all of them 
, ' died during the^ lifetime of B. W.: — Held, 

’ (that -the two children of 0. IV, who survived 
; : ; te^tor’s widow, took, as to the second 
degaqi^, v^ted interests transmissible- to their 
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1. Tests-tor gave all liis real and personal 
^property to liis wile for life, and at her death, 

if^he left issue, to the child or children he 
might lea\e at his decease; but if he died 
without leaving issue, then he gave all his 
property in equal propoitions to his brothers 
and sister, Thomas, Anthony, John, and Jane ; 
and if any of them should die without leaving 
issue he gave such share or shares to the sur- 
vivors or survivor of them ; but if issue he gave 
such share to their children. The testator 
died without issue. John died a bachelor in 
Ms lifetime. Jane died in the lifetime of his 
widow, leaving one child and several grand- 
children, the issue of a deceased child. Thomas 
survived the widow, and died leaving children. 
Then Anthony cliocl a bachelor Held, that the 
share intended for John belonged absolutely 
to Thomas, Anthony, and Jane; that Jane’s 
share belonged to her child, Thomas’s to his 
children, and Anthony’s to his real and per- 
sonal representatives, Be%n v. Dixon, 16 Sim. 
21; 11 Jur. 813. 

2. Bequest to A. for life, and afteiwards to 
B, ; but if he should be then dead, to 0. and D. 
in equal shares, or the whole to the survivor of 
them. B. died in life of tenant for life, as 
did also 0. and D. Held, that gift to C, and 
D. was a vested interest as tenants in common 
subject to be divested, if one only should sur- 
vive tenant for life. Browne v. Kmimn (Lord\ 
S Madd. 410. 

3. Bequest of residue to A, for life, and 
after the death of A. and B. to G. B. and H. B., 
to be equally divided between them, share and 
share alike, or to the survivor or survivors of 
them. G*. B. and H. B. both died in the life- 
time of the surviving tenant for life :~-Held, 
that their repiesentatives were respectively 
entitled to a moiety of the lesidue on the 
death of the surviving tenant for life. Belh v. 
Blaeli, 1 Keen 238, 

4. Devise of real estate to three daughter 
for life, and after their decease to three grand- 
children as tenants in common in fee ; and in 
case of either of the grandchildren dying in 
the lifetime of the daughter, the share of them 
so dying to be transferred ” to the “ survi- 
vors,” and if only one should be living, then to 
him or her so “ surviving.” The survivor of 
the daughters outlived the three grandchildren : 
— ^Held,that the survivoisbip had reference to 
the death of the iu,st tenant for life, and not 
to a survivorship between the grandchildren ; 
that the divesting clause* never took eSect, 
and that on the dece^e of the survivor of the 
three daughters, the heirs of the three grand- 
children took as tenants in common in fee. 
IMtl^ohm V, EomehoU^ 21 Beav. 29. 

^5. A legacy given absolutely will not be 
divested if the event on which it is given over 
does not strictly happen. PrMe v, Mm, 27 D. J., 
Oh., 242 ; 24 Beav. 323 ; 3 Jur., % 6., 1047. 

After the cesser of a life estate, ** a gift to 
three persons equally, og in case of the d«»th 
of each or either of thto, to be divided be** 
^Hween |he survivors or survivor, or their repre- 

S tives ” Held, on the death of the three 
0 the tenant for life, that their legal pet- 
’’representatives were entitled to the fund* 

queathed a legacy Upon trhst for Ms 
. life, and after her death for A* and 
al siiares, “ and in case of the death 
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of either of them in the lifetime of my wife, 
then upon trust to pay the whole of the trust 
fund unto the survivor of them, A. and B., his 
executors, administiatois, or assigns.” A. 
died in the lifetime of the widow Held, that 
upon his death B. acquired an indefeasible 
vested interest in the whole fund. Wdte v, 
BaJier, 2 De G. D. & J. S5 ; 6 Jur., N. S., 591 ; 
29 L. J., Ch., 577; 8 W. B. 633. Beversing 8 
W. B, 267; 6 Jur., H. S., 209. And see^.^^? 
Claris Trusts, 9 L. B., Eq , 378 ; 18 W. B. 446 ; 
22 L. T. 151. 

7. A testator directed that a legacy of 1,500?. 
should be set apart for the benefit of his 
daughter A. for life, and after her death the 
principal and capital to go and be divided 
amongst her children ; “ and in case she 
should have no child or ohidren,” then the 
same to go to and for the benefit of his son G. 
and bis children in like mannei. He made a 
similar bequest in favour of his son C., and 
diiected that “in case both his son and 
daughter should die without leaving any issue 
him or her surviving,” then the 1,6004 should 
go and be divided among his next of kin, anci 
the remaining 1,5004 amongst the next of kin 
of his wife. A. married B., by whom She had 
one child only, who died in her lifetime. A, 
died, leaving B. and 0. surviving her ; — Helch 
that the child of A, took a vested interest in 
the legacy of 1,6004, which was not cut down 
by the subsequent bequest over, and that B. 
was entitled to the capital as the legal personal 
repiesentative of his daughter, Wtmte v, 
Collhis, 3 L. T., N. S., 263 ; 6 Jur., H. S., 1281* 

8. A testator bequeathed trust funds and 
moneys “ in trust foi all the children, to be 
equally divided amongst them, their respective 
executors, admiiiistiators,and assigns, of my 
brother H. M. W., ot my nephew A. W. D„ of 
my sister H. 0. D., and of my niece M, B., of 
Jamaica, and my nephew G. D. himself (if he 
shall be then living, but not oiberwise, G. D. 
taking a share with all such children), and the 
respective shares of such children to be abso- 
lutely vested on my decease.” H. M. W. was 
dead at the date of the will. He left throe 
illegitimate children only, who survived testa- 
tor. There was enough in the case to enable 
the Court to presume that the testator was 
aware of the state of H. M. W.’s family Held, 
that G. D. took two shares under it ; the oho 
vested; the Other vested, subject to be divested. 
Milne v. Wood, 42 D. J„ Oh„ 546. 

9. Gift to A. for life, with reuiainder in 
case A. died unmarried (as happened) between 
B. and 0., “ or such of them as should foe then 
living,” and the lawful children of such of 
them as should be then dead, ** for the share 
of the father or mother deceased only.” B. 
and O. died in the lifetime of the tenant for 
life. B. had issue, 0. had none Held, that 
O.’s interest was not vested, and that his 
representatives were not entitled. Witlm t. 

4 Beav. 208 ; 5 Jur. 672, 

10. Bequest to executors in trust, to sell, 
etc., and apply so much of interest, etc., for 
maintenance* etc.* of testator’s fi.ve oMkl^ren, 
and the surplus to accumulate to pay , each 
cMM at twenty-one 2,6004, and if there e&ould 
be any surplus after such paymient% to pay 
and divide it amongst the five 

such of them as should be^ living when ^ i^e 
youngest attained twcmty?one; and 
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any ol them died under 
isSM, his share should go to “*1^“ ’ 
with benefit of survivorship ^ 

children, incase of one 
— llelcl that one dying alter twenty one, 
and before youngest had attaiyd twenty-one 
(“ough with istue), took no Wed interest 
in the sui plus. //»wes v. ifo-nji^r, M‘CleI. & Y. 

^^1.' A testator gave to his son for life, and if 

his son should dio without leaving lawful issue 
ImnTnt bis death, then for “all and every 
his brothers and sisters, md the issue of such 
as should be then dead, such issue tafeng 
only the share their poients would have been 
entitled to if living ” Held, that a brother 
surviving the testator, but feredeoeasing before 
the tenant for liie, took a vested interest, and 
Ids representatives were entitled. Etches v. 
EtcheSt 3 Blew. 447 ; 4 W, R. 487. ^ 

Held, also, as to a sister who survived the 
testator, but died before the tenant for lire, 
leaving a child, who also died before the 
tenant for life, the repiesentatives of that 
child were entitled, Ih. 

2. Gift of a legacy upon trust for A., a son 
of the testator, tor life, remainder to any wife | 
he might marry, for life, remainder to his 
children absolutely, with a gift o\er, “in caae 
he bhould die unmarried and without issue, 
to B., C., and B., or such of them as should 
be living at his decease absolutely.” A. died 
a widower, and without having had any 
children, B., C., and B. all died in A.’s life- 
time Held, that the interests of B., C., and 
B., though depending on a contingency, were 
transmissible, and that their representatives 
were entitled to their shares. Re SuTiderSt 1 
L. R., Eq., 675 ; 12 Jur., N. S., 351 ; 14 W. R. 
676. 

3. A bequest of peisonalty to trustees upon 

trust to pay the inteiest thereof to the testa- 
tor's daughters A. and B. for their lives and 
the life of the survivor, and upon the decease 
of the survivor to pay and transfer the capital 
equally among all the testator’s children, and 
the issue, if any, of A. and B., and of any 
other deceased child, in^ such mannei that 
such issue might be entitled to such share 
or shares as fiis or their deceased parent or 
parents respectively, if living (A. and B. 
excepted), would have been entitled to:— 
Held, that the shares of such as had died 
without leaving children belonged to their 
representatives. Me 3 &y & J. 280. 

And see Btwtlwr v. Bxvtton^ 1 Be G. & J. 676. 

4. A testator gave his residuary real and 

personal estate upon trust for his wife for 
life, and after her death upon trusts for the 
testator’s issue, with executory trusts for his 
sister ^nd. her issue ; and in default of such 
of himself and his said sister, “ or upon their 
toM; extinction under twenty-one yeais old,” 
he bequeatlied, the said residuary estate unto 
his first cousins by their mother’s side, and 
the. issue df^such of, them as might happen to 
be dead j? fr stiffly to their heirs, execu- 

assigns for ever as 
\ tenant^ in common, ^d not as joint tenants : 

I -^Held,, first,, that 'the gitfc .to the cousins was 
» hot too remote,; Secondly, that It was not a 
^ ^.it to a class to’ be 'ascertained Ot.a future 
I period] 'but that the * first cdusina " 


vested interests liable to be divested to the 
extent required to let in other first cousins 
born before the period of distribution. Thirdly, 
that the shares of the first cousins who died 
before the peiiod of distribution leaving no 
issue were not divested, but ■went to their real 
and peisonal representatives. Fouithly, that 
the share to a first cousin who died before 
the period of distribution leaving children 
went to those children. Baldwin v. Mogen, 

3 Be G. M. & G. 649; 17 Jur. 267 ; 22 L. J., 
Ch., 665. . , . 

5. A testator gave all his real and peisonal 
estate to his two sons and daughter in equal 
shares absolutely, and if his daughter should 
die without leaving issue, he gave the piopeity 
bequeathed to her to the survivois or suivivor 
of his said sons Held, that the suivival of 
the sons was pait of the contingency wising 
the gift over; and theiefore, the sons having 
predeceased the daughter, the latter’s estate 
became indefeasible, although she died with- 
out leaving issue. Joxies v. Davies, 28 W. 1. 
456. 

6. A husband bequeathed 6002. (after the 
death of his wife) to his two daughters A. and 
B. in equal shares: and if either of them 
should die in the lifetime of his wife, to such 
of her children as should attain twenty-one; 
“bnt if there be one such child” then upon 
the tiusts of the other moiety Held, that 
the gift over was good, though A. died in her 
mother’s lifetime unmarried. Moore v. Bmgley, 
33 L. T., H. S., 198. 

7. M. B. devised certain estates to Ms 
nephew, Sir J. E,, Bart., for life, after Sir 
J. E.’s decease to his second son and his heirs 
male, and so on, with a proviso, that if the 
baronetcy should come to or descend to the 
second son of Sir J. E., the estates should go 
over to the next in succession. P. J., the 
father of Lady B., by a will made subsequently 
to that of M. B., devised his estates to Ms 
daughter Lady E., for life, then to her eldest 
son for life, and Ms heirs, and for default, 
etc., to the second son of Lady 1. for life, and 
to Ms heirs (“in case he shall not become, or 
shall not continue, seised of the real estates 
of M. B. by virtue of his will ”), and to the 
third and every other son of Lacly E,, subject 
to the like condition, “ provided always, that 
if it shall happen that my said daughter shall 
have no issue male of her body living at her 
death, or no such issue male as shall he 
entitled, by the true meaning of this my will, 
to my real estates hereby limited and settled 
as aforesaid, then and in either of those cases, 

I devise all my said real estates, subject 
respectively as aforesaid, to all the daughters 
(if more than one) of the body of my said 
daughter, who shall be living at her deaths 
as tenants in common, and their heirs, etc.,” 
with cross-remainders amongst them; **and 
if there should be but one such daughter 
living at my said daughter’s decease, and no 
issue of any other such daughter then in being, 
then to such only surviving daughter and her 
heirs.” At the time of the death of Lady E. 
there were two sons and several daughters 
living ; both sons afterwards died without 
issue Held, that the daughters .of Lady E. ; 
did not takb ^ * 
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proviso, and that the contingency on which 
the daughters were to become entitled de- 
termined at the death of their mother. Ede% 
V. Wilwn^ 4 H. L. Ca. 257. 

Perwd of Befeadhllity m Gifts over m 
General^ See Will. 


IX. Contingent Remainders. 

I. General Prineijjles, 7445. 

. II. Estate of Tni&tees to Prese7've, 7446. 

III. Pestmotmi of, 7449. 

IV. Pif/Jits of Trustees, 7450. 

V. Order 07i Trustees to Co7ieey, 7450. 

VI, Insertlo7iof Trustees to Preserve %7i Carry- 
ing out Executory Trusts, See Teust's, 
V. X. 

VII. I7i Copyholds, See Copyhold, VIIL 

VIII, Vestmg of Contmge7it Piterests m Beal 

Estate. See IV. a7ite. 

1 GENEEAL PEINCIPLES. 

1. That a remainder is contingent, when 
uncertain whether it would take eifect or not, 
is hy no means the true legal definition of it ; 
for if an estate be limited to A. for life, 
remainder to B., and the heirs of his body, 
this is a \ested remainder, notwithstanding B. 
may die without heirs of his body before the 
death of A,, and the remainder may never 
take ^ effect in possession. All contingent 
remainders may be leducecl to two heads: 
first, where a remainder is limited to a per 
son not in being, and who never may exist ; 
and, secondly, where a remainder depends 
upon a contingency collateial to the con- 
tinuance of the preceding estate. Smith v. 
Packlmrst, 3 Atk. 138 ; 2 Stra. 1105. 

If an estate he limited to A. for life, re- 
mainder to B., and the heirs of his body, this 
is a vested remainder, notwithstanding B. 
may die without heirs of his body in the life- 
time of A., and the remainder may ne\er take 
effect in possession. Pb. 

2. It is a certain rule of law, that if such a 
construction can be put upon a limitation as 
that it may take effect hy way of remainder, 
it shall never take place as a springing use, or 
executory devise. CarTvardme v. (Jarivardvney 
1 Eden 28. 

A limitation in a settlement to trustees, to 
the use of the settlor for life, remainder to B,, 
his intended wife, for life (except as thereafter 
excepted), remainder to the heiis of the body 
of A., begotten on B., remainder to A. and his 
heirs, with a proviso that if A. should die, and 
leave such issue as aforesaid, without making 
any provision for such child or children in his 
lifetime, the same trustees should stand seised 
of one moiety, from and after the decease of 
A., to the use of such child Held, a con- 
tingent remainder, and not a springing use, 
and therefore barred by a fine levied by A. and 
B* Xb, 

Ho baise of a springing use ever introduced 
In the middle of a limitation, but it always 
in afterwards, and determines the first 

S lgfeej; and whenever it happens to arise, 
|he first gift, and changes the uses 
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Ho instance where equity has considered an 
estate as not executed, at the same time that 
law would have considered it as executed. 
Limitation to trustees to stand seised and 
receive rents and profits to the use of A. is an 
estate executed in A, Id. 36. 

3. E\ery contingent remainder, even of a 
real estate, depends upon the event, whether 
good or void. Goiver v. Grosve7ior, 5 Madd. 
341. 

If estate is given to A., remainder to right 
heirs of B., and A. dies before B., it is void by 
the event. Ih. 

Where after estate tail there is a limitation 
over, which does not depend on a contingency, 
limitation is void, nor can subsequent event 
make it better or worse. Ib. 

Limitation of personal chattels to go as heir- 
loom with real estate ; chattels shall follow 
^nte^nto a contingent remainder falling 

If in will there are two contingencies, and 
one good, and that falls *out, the devise over 
will be good, though the other contingency be 
bad; for the bad subsequent contingency, 
where he makes two, could never have touched 
the limitation over upon trust. Id. 342. 

4. Devise after limitation in strict settle- 
ment, in default of such issue, then to the 
devisors, not the heir-at-law, is a limitation of 
the reversion, not a contingent remainder to 
the heir at the time of failure of issue as a 
purchaser. O'EeeJe Jo7ies, 13 Ves. 412, 

5. Devise of land to A. for sixty years, if he 
so long live, and, from and after the death of 
A., to his eldest son B. in tail. Whether this 
be a vested or contingent remainder, gumre, 
Beverley v. Beverle7f, 2 Vern. 131. 

6. A., by his will, ordered all his personal 
estate to be sold for the payment of his debts 
and legacies ; and in case it should prove 
insufficient, he devised his real estate to his 
executors, for the purpose of making good the 
deficiency. He then devised his real estate, 
after such time as his debts and legacies should 
be paid by the rents and profits thereof, to E. 
for life ; and in case E. should have any issue 
male, then to such issue male and his heirs 
for ever. And after the decease of E., in case 
he left no issue male, then after such time as 
the testator's debts and legacies were fully 
paid, he devised part of his said real estate to 
J. in fee, and the residue to H. in fee* 1. 
entered into possession, and kept down the 
interest of the debts ; but afterwards suffered 
a common recovery of the whole estate, and 
declared the uses thereof to himself in fee 
Held, that an estate for life was vested in E. 
at the time of the recovery, notwithstanding 
the debts vere not paid, and that he could 
make a good tenant to the prmeipe : — Held, 
also, that the remainders limited to J. and H. 
were contingent remainders, and well barred 
by this recovery* Barmrdiston v. Cmier, 3 
Bro. B. C* 64; 1 B, W. 509. 

7. Devise of freehold and copyhold, sur- 
rendered to the use of the will, to trustees and 
the survivor and Ms heirs, in trust to pay 
debts and legacies, an annuity to the testa- 
tor’s son, and for other purposes, then on the 
marriage, or attaining twenty-one, qf his grand- 
daughter, to convey to her for lifq, remMpder 
to trustees, etc.; remainder to her tet^^K 
other sons in tail male, remalpdet te « fc 








deed-poll, with two ! 

p Ms a’^d that he had 
Af ^knosing of hxs estates 
fiustees, immediately 
tftis gSWhter. and 
°Je, to convey all hxs real 
and other sons ol his s^ons in 

h-3 daughters in tell geoetel- 

heirs of the T 

t and assigns for ever, ite 
, made. The granddanghter 
• the son died without issue, 
3’ surviving. Thel^hteita- 
it remainder to the heir of 
stee. SabergTum v. Vincent, 

„ ^ Im^ctemkyhesupported 


^tot. The next day. 
Triteesses, reciting 
reserved a power 1 
farther, he 

after the death 
failure of her J 

estate to the first 

tail male, then to his 
thentothenght 1. 

trustees, his hens 
conveyance 
died mthont issue 

leaving one trnst< 
tion is a contingf 
the surviving trui 
$ f es. 204: ; 4r 

1. Contingent 

alter an J'— 


S . CS '4 “‘“>•“'*■2 

L"“fth\°^sumuror-Ul vest an 1 
State in the dormant suirendoror, 

Tirith remainder to ohillren not %n esse, vnth a 
iin dftfanlt to the parent* no remainder is 

iBtheparentimtilaftertheMntingeMy 

is determined. CroJU y- ^1^4 

N. S., 1133; 1 Kay & | f ‘ ch' 

And see S. 0. 2 Jur., N. S., 528, 25 L. J., Oh., 

^ ‘ 8 De M. & Or. 193. ^ 

t a’ testator devised land to A., spinster, for 
life, and after her decease to her children 
.equally in fee 5 and in case there shonld not be 
. trcMldofA.,orifany,andaHsnchchto 
1' j die under twenty-one, and vnthout 

* • 'leaving issue, then 
. ' the heirs and assigns of 

' ., Iwas'a llmitetion of an estate for life, with 
' is eontmgent remamder in fee. 

' ^ T,' ThSigh a .gift over m&y, as to one alter- 

. ^ native.'op^ate^as an eseontory devise, ft ^11 

' :■ mot neoessarUy.clo so as to another; and if 
^ the second is that which in ft-et ooonte, the 
' ’ Mft mav he treated as a good contingent re- 

laainder.* l^&n v. CJudlis^ 7 ^ 

‘ Oh:,:Bi’; 7 W/E.,622 j ^ S., 

' ‘’gjfei.v / 1 i # “ , « 

' ' ■ The imMidity of one alternative wll not 
necessaxilv defeat the other, li.^^ ■! *. "• 
Devise to E. for life, and from and after 
decease to such child or chadren^ as- she may 


snppotfllijuu L-UiiU «ax — - - 

limitations which could not vest at the death 
of such child were destroyed, asijLt had been 
decreed that, upon the vesting of the ^^utery 
devise in that child*, the subsequent 
tions became contingent lemainders upon tiiac 
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daughters in ®t?tes'\nd”su^ect to snob 

^x^nsfor such ertutes,^And^s^^^^^^ 

charges_and coMto ^^^^„j,g^tnesses. 


.. nr mns who shall Hve to attain 
have, if °i®°S;lee and if a daughter or 
the age of to attain the age of 

daughters, who etc..’’ and 

twenty-one, ®® f »(,„ ander twenty- 

ia case tl>®d®^*ilK^-one:the shaie 
three, ^o^® 

to go to the surwors 

“ .?«SS « . St 

?r ■“ 1 . 1 .sf 

^iS’ Sd A. afterwards died 

B. test, ana , , ._ggid, that, on the death 

S”^thfgSt ov« in favour of a daughter of 
who had attained twenty-one, ®*®°^ 

1 twW-ttoec. was 

nob having issue was not 

necessarily implied in P“"Xuir attain 

dying without ohildrcti who shoultt aitai 
Sy-three or twenty-one, and theiefom, 
® her death without ever having had issue, 

“ I '’? srLis ™. -.«« s 

and conveys it to B. as a security. The con- 
ttegSt remainder is afterwards hmmd hy 
\ ’.mother who acquires the foe, and by her 
will devises' her real estates to 
tost to sell, and invest the teoney, and pay 

two-thirds of the ^ tS 

•Kmyiofit- nf A for his lift. With a similar trusu 

Is to^wo-thi’rds of the rents of 

sold:— Held, that the interest of A, « 
by the security given to B. Brmn v, Bl&m% 
9 D. J., Ch., 74. 


8 ee &lm I’V'. iii. 


II 


estate Of TRUSTEES T0 


9. A. devised to the use of trustees 
beirs in trust for B. for life ; xemamder to hfe 
first and other sons in tail;* remamder to tlie 
future sons of 0., succesavely tor life ; re- 
mainder over. B. died without 
tatofts lifetime ; the contingent limitations 
were taken as executory devises, because no 
child was then born to C. ; afterwards, a obiid 
was bom to 0., and died; and a suWent 
xemaindermau claimed the esmte^ 

* y . J-T- -.J 
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executory devise ; but it tvas held, that the 
inheritance in the trustees was sufficient to 
support the intermediate contingent remainders 
till they should come m esse, although no 
particular estate to support, etc., was inserted, 
and that the estate should not vest in posses- 
sion whilst any oX the preceding limitations 
might come in esse. HopMns v. 1 

Atk. 580 ; 1 Ves. 268 ; Ca. temj). Talb. 44, 
And see Ilaherghmii v. Vhicent, 4 Bro. 0. 0. 
390, where Lord Loughborough has stated 
this case from a corrected copy. See also 
Bamfield v. Pqpham, 1 P. W. 56 ; 1 Ves. 26, 
where Lord Trevor said it had been reholved 
that a C(stuiqu6 trust for life could not destroy 
the contingent remainders to his first and 
other sons. 

The legal estate in trustees will suppoit 
contingent remainders of a trust declared by 
a will, where no conveyance is directed, S. 0. 
1 Atk, 594. 

Though contingent remainders by law must 
vest, during or at the instant the particular 
estate determines, yet it does not hol-d in the 
case of trusts ; tlie ground the law goes upon 
is, that a freehold cannot be in abeyance, 
because there must be a tenant of the freehold 
to perform services and answer all writs con- 
cerning the realty; but this objection is ob- 
viated in the case of an equitable estate, 
because the trustee is the tenant of the 
freehold to perform those services, and if 
there are ever so many contingent limitations 
of a trust, it is sufficient to bring the trustees 
before the Court, together with him in whom 
the first lemainder of the inheritance is vested. 
Id, 689, 590. 

The legal estate in trustees will preserve 
contingent remainders of a tiust declared by 
will, where no conveyance is directed. Id, 
594, 

The resulting trast of a freehold to support 
contingent remainders of a trust may connect 
with the limitation in tail, though not created 
together with it. Id. 595. 

In a limitation to preserve contingent re- 
mainders, it is not mateiial to restrain it to 
the life of the tenant for life, provided it be 
restrained to the life of a person in being. 
Id, BM. 

1. pevise of freehold and copyhold surren- 
dered to use of will to trustees and survivor 
and his heirs, in trust to pay debts and legacies, 
an annuity to testator’s son, and for other pur- 
poses ; then, on mariiage, or attaining twenty- 
one of his granddaughter, to convey to her for 
life ; remainder to trustees, etc. ; lemaindcr to 
her first and other sons in tail male ; remainder 
to her daughters in tail general; remainder to 
such persons, for such estates, and subject to 
such charges and conditions as he should by 
any deed or instrument, with two or more wit- 
nesses, appoint. day by deed-poll with 

two witnesses, reciting his will, and that he had 
reserved a power of disposing of his estate, 
further, he directed his trustees, immediately 
after death of Ms granddaughter, and failure 
of her issue, to convey all his real estate to 
and other sons of Ms son in tail male, then 
to his daughters in tail general, then to right 
heirs of suridvor of Ms trustees, his heirs and 
l^o conveyance was made, 
dwd yrithont issue ; son di^d 
onetru^ee surviving. 




' r ’■ ■■ ■' j!'- 




Undm: will alone trustees have a mere legal 
estate, and all equitable interest, beyond ex- 
press dispositions, would result to son as heir ; 
but deed was oonsideied as a codicil sufficiently 
executed to pass copyhold, but not freehold. 
The last limitation is a contingent remainder 
to heir of surviving trustee ; and a conveyance 
was directed with an insertion of trustees to 
support that remainder as to copyhold : rents 
and profits of copyhold, during life of trustee, 
and all freehold, to go to heir of testator. 
IlaVergliam v. Vincent^ 2 Ves. J. 204 : 4 Bro. 0. 
G. 353. 

2. A remainder in fee by settlement to 
trustees, limited to the life of the tenant for 
life, though not so expressed, the object of the 
trust terminating with that life, and a re- 
mainder following to the same trustees upon 
the death of the tenant for life, for a term of 
years; a subsequent remainder, therefore, to 
the heirs of the body of the tenant for life, held 
a legal estate, uniting with the legal estate for 
life, and vesting an estate tail, according to the 
rule in Shelley’s case, not an equitable estate 
capable of taking effect only as a contingent 
remainder. Curtis v. Price, 12 Ves. 89. 

3. A testator devised an estate to his wife 
for life, and upon the determination of that 
estate by forfeiture or otherwise to a trustee 
to preserve contingent remainders, neverthe- 
less upon trust for his wife for life, and after 
her death he gave, devised, and bequeathed the 
rents to his two daughters in equal parts for 
life;^ and in case of the death of either without 
leaving issue, then to the sui vivor ; but if either 
daughter should leave issue, such issue to be 
entitled to the mother’s share ; and on the death 
of both daughters he devised one moiety to the 
issue of each daughter, or the whole to the issue 
of one if the other should die without issue 
Held, that the legal estate was in the trustee 
until the death of both daughters. Bmmders 
V. Eijpe, 9 W. K. 69 ; 3 L. T., N. S., 291. 

4. Lands weie limited to W. B. for life, 
remainder to trustees and their heirs to pre- 
serve, etc., remainder to E. for life, with re- 


intention apparent on the face of the whole 
deed, that, although the estate was limited tO 
the trustees and their heirs, yet they only took 
an estate mire me so as to give effifeot to 
the 500 years’ term. Bemmo%t v. 8cLlMbw*g 
iMavguis), 19 Beav. 198; 24 L. J.* Gh., 94j I 
Jur., F. B., 458 ; 3 Eq. Bep. 369. 

5. Under a settlement and recovery lands 
were limited to the use of A. for life, and after 
his decease to the use of B. and his heirs, during 
the life of A., to support contingent remainders, 
remainder to the use of 0. for life, remainder 
to the same B, and his heirs during the life 
of 0. tc support contingent remainders, re- 
mainder to the first and other sons of 0. in 
tail male, remainder to the use of B. for life, 
and if she should marry, and her husband 
should stmive her, to her husband for his Hfe, 
and after the determination of those estates to 
the said B. and Ms heirs (without saying during 
the life of B.) to support and preserve con- 
tingent remainders ; remainder to the first and 
Other sons or B, in tail male, remainder 
the use of 0. for her life, a^nd If she^ ' * 
marry# anct her husband Should tevi ' * 
her hfisband for Ms life j^and after 

1 
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subsequent remaindeis equitable, and prevent 
the coalescing of the remainder to the 
with the Hfe estate to the parent, and theiefore 
that the four granddaughters took estates 
tail. Ih, 

4. A testator devised all his manors “ to my 
son for his natural life, and at his decease” to 
trustees, “ their heirs and assigns, in trust to 
preserve” (this devise in trust was repeat eel 
whenever necessary), “for the son or sons, 
daughter or daughters, the males taking fust of 
my said son till they attain the age of tvirenf >- 
one years, or the days of their mairiage, antl^ 
no farther; the elder son to inherit before tiie* 
younger, but the daughters to take equally and 
in common as joint heiresses ” He ernpowt led 
his son to give “any pait,or oven the whole, of 
these estates ” to any or either of his sons, but 
not to his daughters, “as my said son may, 
from their conduct to him, their father, think 
deserving of preference.” But if the eldest 
grandson should turn out ill, the testator left 
him an annuity of 200^ chargeable on his 
landed property, “ and to the eldest son of such 
undeserving grandson I lea\e and bequeath 
my landed property, estates,” etc. “I wilh 
therefore, that the before-mentioned estates 
should in such instance descend to my son’s, 
grandson, but still subject to any entail of 
the same which my son may rnase.” If the 
son died without issue, the trustees were to 
preserve the estates for the testator’s four 
daughters during their lives, free from the 
control, etc., “ the estates being equally 
divided between them or their heirs;” and 
he gave the “estates and property to them 
through the said trustees,” etc., whom lie 
empoweied to raise 10,000^. for the daughters, 
chargeable on all his estate Held, that the 
son took only an estate for life; that the 
trustees took an estate in fee in remainder 
expectant on the determination of the life 
estate of ^the son, and that on the son’s death 
without issue the estates went over to the 
daughters as tenants in common in tail. Iso 
gift in the will was void for uncertainty or 
remoteness. Watkins v. MvdeHGk 11 H. L. 
Ca. 368. 

6, A testator, by his will made in 1838, 
directed his debts to be paid. And he devise* ! 
specific real estate to four persons (wliom he 
afterwards named as his executors), their 
heirs and assigns, upon trust and for the in- 
tents and purposes thereinafter mentioned, 
VIZ., upon trust during the minority of Ms 
daughter D. to receive the rents and apply 
the same for her benefit till she should attain 
twenty-one, and, on her attaining twenty-one* 
to pay to or permit and sufter her to receive 
the rents during her life for her BBjrnxm use, 
without the power of anticipation. And* 
iTom and after her death, upon trust for, ancl 


minaHonof those estates to the said E. and Ms 
heirs (without saying during the life of B.) to 
support contingent remainders ; remainder to 
the first and other sons of B. in tail male:-— 
Held, that under the limitations to B. and his 
heirs, after the limitations of estates for life 
to D. and B., the trustee took the fee, and that 
B. took only an equitable estate. Colmore v. 
Tindall 2 Y. & J. 606, 

It is not a sufficient ground for restiaining 
an estate limited by a deed to a trustee and his 
heirs to an estate for life, that the estate given 
to the trustee seems to be larger than was 
essential to its purpose, or that the limitation 
has been unnecessarily repeated. Ih. 

1. Under a voluntary settlement lands were 
limited unto J. and N. and their heirs, to the 
use of such persons as J. L. and A. should jointly 
appoint ; and in default of appointment to the 
use of J. L. for life, and after his death to the 
use of A. for life, remainder to the use of J. and 

and their heirs, to support contingent re- 
minders, and from and after the death of the 
survivor of J. L. and A. to the use of W. L. during 
the term of one hundred years for certain pur- 
poses, and subject thereto to the use of T. L., 
son of J. H, for life, remainder to the use of 
J. and H. and heirs, to support contingent re- 
mainders ; and after the death of T. L. to the 
use of Ms first and other sons in tail male, with 
remainders over: — Held, that under the limi- 
tation to J, and H. and their heirs they took the 
legal fee, and that this estate could not be cut 
down to an estate autre vie: — Held, also, 

that a settlement and a recovery sufiered by 
T. L. in consideration of his marriage and after 
he came into possession as tenant for life were 
ineffectual to bar the limitations under the 
previous voluntary settlement, Zems v. Mees^ 
6 W. E. 96 ; 26 L. J„ Ch., 101 ; 3 Jur., N. S., 12 ; 
3Kay& J. 132. 

2. Sendkj that a limitation to trustees to 
preserve contingent remainders, not confined 
to the lifetime of a tenant for life, will not be 
cut down to that life if there are contingent 
remainders which may require protection 
during a longer period. Moekfort v. Fitz- 
mawiee^ 2 Hr. k War, 1 . S. 0. nom. Moeliford 
V, FUzmmnce, 1 Con. & L. 168 ,* 4 Ir. Eq. K. 

m. ^ 

3. Devise to trustees and their heirs to 
preserve contingent remainders Held, to 
pass an estate during the life of the tenant 
for Hfe only, and not in fee. JZaddeUey v. 
Adams, 22 Beav. 266; 2 Jur., K rf., 724 ; 25 
D. X, Ch., 826. 

Devise to trustees and their heirs, in trust 
for A, and his wife for their lives, and after 
the death of the survivor to the testator’s four 
granddaughters, as tenants in common during 
with benefit of survivor- 
sMp, remainder to the trustees “and their 
ne3ia,^’i upon trust to preserve contingent 
remainders, -Remainder to the issue male of 
the^ four granddaughters successively, re- 
minder to the testator in fee;-— Held, that 
the granddai^hters took for Hfe as tenants in 
wftp; fpri^'^orship to the survivors 
M survivor of tlmmpand that after the death 
bf thet survivor their , issue took several 
inheritances in tail: ' ih.. ^ 

' Hold, , also, that tW limitation to, .trustees ! 
and; tor hears to :snPPort contingent ^re- . 
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and she afterwards married and had three 
« children, bnt she died before any of them had 
attained twenty-one : — Held, that by reason of 
the direction that the testator’s debts should 
be paid, the trustees took the %vhole le£>al 
estate in fee-simple in the specifically de\ ised 
estate, anci consequently that the contina^ent 
remainder to the children of the daughter had 
not failed by reason of the determination of 
her life estate before the happening of the 
contingency. Fesfmg v. AIU% (12 M. & W. 
279) distinguished. Creaion v. Creaton (3 
Sm. & G. 386) followed. 3fars7iaU v. Gwr/ell, 
’21 li. E, Ch. D., 790; 51 L. J., Ch., 818*; 47 
li. T. 859 ; 31 W. B. 63. 

1. Wheie a will creates a succession of 
legal limitations of real estate in stiict settle- 
. ment, the Couit will not hold the legal estate 
to be in the trustees meiely to prevent a 
contingent remainder from failing for •v\ant 
of an estate of freehold to support it. Cmilife 
V. Branolier, 35 L. T., H. S , 578 ; 3 L. E., 
Oh. D,, 393 ; 46 L. J., Ch , 128. 

A testator devised real estate to two trus- 
tees, their heirs and assigns, to the uses and 
upon the trusts thereinafter declared, that 
is to say, to the use of the trustees, their 
executors, administiators, and assigns for the 
term of 120 years after his decease, if his niece 
should so long live, and subiect thereto to 
the use of the niece’s husband for life, with 
remainder to the use of the trustees and their 
heirs during the husband’s life, upon trust to 
preserve contingent remainders, with remainder 
to the use of all the children of his niece who 
should be living at the decease of the survivor 
of her husband and herself, and the issue of 
such of them as should be then dead, and the 
respective heirs and assigns of such children 
and issue as tenants in common, with divers 
lemainders o\er. The niece survived her hus- 
band: — ^Held, that the contingent remainder 
to the children failed for want of an estate 
of freehold to support it ; for the Court could 
not, in order to preserve the contingent re- 
mainder to the children of S. C, from destruc- 


tion, hold that E. P. and T. A. took a legal 
estate in fee, the testator having clearly 
expressed his intention that they should be 
mere conduit pipes to feed the uses. 11), 

2. T. was the daughter and heiress-at-law 
of L., and 'tenant for life in possession of the 
K. estates under his will. Subject to such 
life estatej and to limitations which had 
ceased, the estates stood limited as follows : — 
To E, for life, with remainder to txnstees 
to preserve contingent remainders ; with re- 
mainder to the second and younger sons of 
E. in tail; with remainder to M. for life; 
J with remainders over. The will contained a 

I proviso to bhe effect, that if B. became entitled 

I to the T, estates, the limitation of the K. 

i ? estates in Ins favour should cease, determine, 




and be absolutely void, as if he were dead, 
and the K. estates should go over to the 
person next entitled in remainder under the 
will In 1857 E. became entitM to the T. 
•estates, having at that time one son only. 
T., the tenant for life, ilied in 1858, leaving 
JSI. her residuary devisee and legatee. In 
1858 E. 3ind a second son horn :*-Held, that 
ihe trustees to preserve contingent remaindew 
' were “ the persons next entitled in remainder ; 
Ibut that M. was entitled to the rents of the 


'll 



K, estates from the death of T. to the birth 
of E.’s second son, and that such second son 
was entitled to them from that period, Twton 
V. Zamlarddi Lmibarde v. Turtony Turton v, 
TvHcny 6 Jur., H. S., 233 ; 29 L. J., Ch„ 361 ; 
8 W. E. 355. 


in. BESTBTJCTIOK OP. 

1. In General, 7449. 

2, Ziahility of Trustees, 7449. 


1. In General, 

3. If a contingent remainder is destroyed 
hy a legal con\ejance, and t conveyance is 
obtained in frand, equity will relieve against 
it. Englefidd v. Englejield, 1 Vern. 443. 

4. How far it shall not be in the power of 
trustees to destroy contingent remainders. 
Hansel v. Mansel, 2 Barn. K. B. 187. 

6. Where tenant for life under will, with 
remainders in tail, is also made trustee to 
preserve remainders over, he is not guilty of 
breach of trust by joining with remainder- 
man in tail to destroy remainders over. 
Osbrex! v. Bxmj, 1 Ball & B. 58. 

6. How far a contingent remainder shall be 
said to be barred or not. Soolmr v. BCooher^ 
2 Barn. K. B. 200. 

7. Estates ^ur vie were devised to A. 
for life, with an ultimate limitation to A., 
subject to some intervening contingent limita- 
tions to other persons : — Held, that A. could 
not destroy the intermediate contingent in- 
terests. BiehersgUl v. Grey, 30 Beav. 352. 

Freeholds, copyholds, and leaseholds for 
lives were devised in 1838 to A. for life, with 
divers contingent remainders over, with an 
ultimate remainder to the testator’s right 
heirs. There were no trustees to support the 
contingent remainders. A., who was the heir- 
at-law of the testator, executed a release, hy 
which he purported to re-settle the estates 
discharged from the contingent limitations 
created by the testator : — Held, first, that as 
to the freeholds, there being no trustees to 
preserve, the contingent remainders therein 
were destroyed, S. C. 8 Tur., H. S,, 632; 31 
E. J., Oh., 394 ; 10 W. E. 207 ; 5 E. T., H. S., 
706. 

Held, secondly, that the contingent re- 
mainders in the copyholds were not destroyed, 
as they were supported by the estate of the 
lord ot the manor. 2h 

Held, thirdly, that ^ he contingent remainders 
in the leaseholds for lives were not destroyed, 
as the possible estate, as special ooonpant, of 
the heir or executor of the tenant for life was 
not large enough to merge the prior life estate 
of the tenant for life, Ih 

By Mm and Mec&very,^ See Fines and 
Bekjovbeies. it. 7. 


2. Eiahility of Trustees. 
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to stay waste "by tenant for life. 
PeTfot, 3 Atk. 95. 
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Perroi v. 


jtlioBi, axe gmlty jSe 

hasor. mtb notice of 7 

good the estate. ^ 

.221 ; he. Ch. 308; X T. J- 128. 
itce .3 tor supporting contui„ent re- 
i idniug to destroy them guilty of a 
tastl and no diversity, whether 
.mMt he voluntary, or for a valuable 
ibon, or by vjiU o“ly- 
S P W. 678 ; Oa. temp, Talb. 25J. ^ 
stee to preserve contingent remain- 
lino'in a recovery witk the xemainder- 
tail having attained twenty-one*— 
breach of trust, and no objection to 
. Tsfiiformance. Piseoe v. Perhns, 1 


V. OEDEK ON TEESTEES TO CONVEYJ 

10. Trustee to preserve contingent remain- 
ders in a voluntary settlement decreed to 

hi a sale for payment of debts. Sassett v. 
ClapIiaM, 1 P. W. 358. 

11. Trustees in a marriage settlement, tor pre- 
serving contingent remainders (there being no 
issue), are decreed to Join in a sale, the settle- 

meut being only of an equity of redempkon, 
and the wife consenting to the sale, i’lau v. 
Sprigg, 2 Vern. 303. 

12. Whether a trustee for preserving con- 
tingent remainders shall be decreed to join m 
a sale, to pay debts, when there is^no proba- 
bility of issua Davies v. Weld, 1 Yern. 181. 


^Trustees to preserve contingent remainder, 
honorary trustees; not to be compelled to 
loin in destroying them. i». 

^ 3. Trustees to preserve oontingfflt tomm- 
dPH. joining in a recovery Held, with 
reference to the 

no breach of trust. Moody v. Tf<Ktcr«, 16 ves. 

" (ienerally trustees joining to destroy the 
contingent remainders, before the tenant in 

tail is of age, is a breach of trust, xo, 

4. Trustees to preserve, etc., are not to 
permit the tenant for life or years, by destruc- 
tion of that estate, to bring forwaid a remain- 
der to himself or another, for 
cutting timber. StmsjieU v. MalcrgJiam, 10 

^^6* Where tenant for life under %vill, with 
remainder in tail, is also made trustee to pre- 
serve remainders over, he is not guity of breach 
of trust by joining with remainderman in 
tail, to deskuj remainders over. Oshey v. 
Bury,! Ball & B, 58. 

6. A settlement was made by a third peison 
to the use of the husband for ninety-nine 
years; remainder to tnistoes duiing his life, 
etc*! rnmamder to the wife for life ; remainder 
to the tot, etc., sons of the marriage; rc- 
maWer to the heirs of the body of the hus- 
hfhsdi remainder to the right heirs of the 
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effectuate tlie intention of a testator as far as 
possible, to preserve the limitations he has 
. made, where the uses are executory ; and as 
there is no similar case, in which the Court 
has decreed the trustees to join, it ought not 
to be done here. Bill dismissed. Woodliome 
Y. 3 Atk. 22. 


X. Cross Executory Limitations in 
• Personal Estate. 

1. Vesting of a legacy postponed to time of 
payment, and a limitation over in the nature 
of a cross remainder implied from the general 
intention. Machell v. Wmtei\ S Ves. 236, 536. 

S. One, having a wife and three daughters, 
devises 900?. to his three daughters equally, 
payable at their respective ages of twenty-one 
or marriage, and, if all die before their legacies 
were payable, then the whole to the mother. 
If two 01 the daughters die before their shares 
become due, the surviving daughter is entitled 
to the whole. Scott v. Bargenan, 2 P. W. 68. 

3. Bequest to the child or children of the 
testator’s two daughters in terms creating a 
tenancy in common, viz., equally to be divided, 
etc., to be paid at twenty-one or marriage of 
daughters, with survivorship upon the death 
of any before his or their shares become 
payable; the accrued share to be equally 
divided, and to be payable, etc., as the original 
shares ; the issue of any dying in the lifetime 
of the two daughters to stand in the place of 
the parent, and a limitation over in case his 
daughters die without issue, or, having had 
issue, such issue should die in the lifetime of 
his daughters. The event of a death of a 
child above twenty-one not being within the 
survivorship expressed, his interest vested in 
his representative, sulDjeot to the ultimate 
contingent limitation. Bayard v. Smith, 14 
Ves. 470, 

4. Testator gave an annuity, to which he 
was entitled for the life of E., to his daughter 
L. for life, and, after her death, to her children ; 
but if she should not have any who should 
survive B., then to such persons as should then 
be entitled to the testator’s personal estate. 
He then disposed of all his estate amongst his 
sohs and daughters, giving the shares of his 
sons to them absolutely, and the shares of 
the daughters to trustees for them, for their 
respective lives, and, after their deaths respec- 
tively, to apply the interest of the shares of 
Ms daughters respectively foi the maintenance 
of their respective children until they attained 
twenty-one, and then to divide the principal 
amongst such children respectively as should 
attain that age. But if all such children of 
his daughters respectively, or both of them, 
should die under twenty-one, then upon trust 
to pay the said trust money such persons 
as should then be entitled to his personal 
estate. A., one of the tetetor’s daughters, 
died, leaving children who attained twenty- 

' one; then B., the only other daughter, died 
withont issue : — Held, that the cross limilations 
tvere not^ be implied between the children 
i 'the- daughters, and that the persons who 
! KirtafMftake nnder the gift oYcr were not 


sufficiently described, and, therefore, that the 
annuity and L/s share of the residue must go 
as in case of an intestacy. Turner v. Frederick, 

6 Sim. 466; 2 L, J., N. S., Ch., 2. 

6. Bequest of 500?. to A., and in case of her 
death, either before or after the testator, to 
devolve to her child or children, or in the 
event of their being also dead at her decease 
to B. There were three children, one of whom 
only survived : — Held, that he was entitled to 
the whole fund. CwricY, Gould, 4 Beav. 117; 

10 B. J., K S., Gh., 304. 

6. Devise of copyholds to A. for life, 
remainder to the eldest or only son of A. 
and the legal and customary heirs respectively 
of such eldest or only son for ever ; provided 
that if A, leave no son or issue of a son living 
or in ventre sa mere at his death, then the 
testator gave the land to the daughters or 
only daughter of A., as tenants in common, 
and their respective legal and customary heirs 
for ever ; provided that if A. having neither 
son nor daughter nor issue of a*son or daughter 
living or in ventre sa mere at his death, then 
over. A. had a son and daughters, but lefb no 
son or issue of a son living at his death : — 
Held, that all the^ daughters, and not those 
only who were living at A.’s death, took, as 
tenants in common in fee, so that those who 
died in A.’s lifetime had descendible contingent 
interests. Mider v. Wood, 1 Kay & J. 644 ; 24 
L. J., Gh., 737 ; 3 Eq. Eep, 1064. 

Held, also, that the devise to the daughters 
was not a gift to a class, to be ascertained at 
the death of the tenant for lUe, within the 
principle of Currie v. GmM (4 Beav. 119). 2b, 

7. Testatrix bequeathed the residue of her 
funded property in trust for her niece for life,, 
and after her death to be equally divided 
amongst all her children, whether sons or 
daughters, share and share alike; in case it 
should happen that there was but one child at 
the niece’s death, then to go to that one only 
child, and in case of failure of issue to go 
as the niece should appoint by her will. The 
niece had eleven children, three of whom 
died in her lifetime Held, that all the 
children took vested interest, and, as more 
than one survived their mother, there was no 
devesting of interests. Temjgl&inan v. War^ 
rington, 13 Sim, 267, 

8. Testator directed the dividends of two 
sums of stock to be equally divided between 
all his nephews living at his decease, ahd after ’ 
the decease of any of them, the capital ef Ms 
share to be sold and the proceeds to be divided 
amongst his children ; and in default of such 
issue then to go and be divided amongst the 
children of A., and in case ^11 A.’s issue should ? 
be dead, then to be divided amongst the , 
children of B. A. had four cMldren, Three of ; 
them died, and then one of the testator’s 
nephews died without issue : — Held, that the 
three deceased children, as well as the surviving 

t tild of A., took vested and transmissible 
terests in the deceased nephew’s share of 
' the stock, Cokenh v. Waley, 15 BIm, 318 ; 10^ 
Jur. 767. ^ ^ 

9. A testator directed his trustees to , ac- 
cumulate the rents and proffts of his rCall bnd 
personal estate until the period distribution, 
named in bis will; and be directed them to ; 
stand seised and possessed of his re^sd ' * * 

.and the moneys lof md^ 0 ?from' any 
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it wliicb should he sold, and of his personal 
estate, and of the accumulations thereof, all 
which were, for the purpose of distnbution, to 
he considered as personal estate, upon trust 
to divide the same into two equal parts, and. 
distribute one of such parts among the childr^ 
of E., and the other among the chilOTen oi O. 
The will contained a single clause of sur^vor- 
ship and accruer, applicable to all the children, 
with a gift over in default of any of such 
children attaining a vested interest under the 
provisions of the will. F , who was a female 
fifty-eight years of age, and one of the oh 3 ects 
of the gift over, having no children and never 
having been married, prayed for a distribution 
of the trust fund .-Held, that there were no 
cross limitations and no absolute conversion ; 
that the heir of the testator took the produce 
of his real estate, and his next-of-kin the 
produce of his personal estate ; and a distribu- 
tion of the fund was directed. Mdwards v. 

23 Beav, 268. 

1, A testator devised real and personal estate 
to A. for life, with a direction to the executors, 
after A,’s death, to divide it amongst all her 
children and their lawful issue, share and 
share alike. There was a gift over of the 
leaseholds to other persons, on a total failure 
of issue of the children Held, that the 
children took estates tail in the realty, and 
absolute interest in the peisonalty ; and that 
cross remainders were not to be implied in 
regard to the leaseholds. Beaoer v. Nmell^ 
25 Beav. 651. 

2, A testator gave a residue upon trust to 
pay the produce thereof between his grand- 
children A, and B., during their respective 
lives, in equal shares, and after the death of 
A. and B. to transfer the capital unto and 
amongst the chikhen of A. and B. in equal 
shares, and if there should be no children 
living at their decease then upon trust for his 
personal representatives. A. died, leaving 
Aildxen, in the lifetime of B. :«~Held, that B. 
was entitled to the whole for life. Pearce v. 

3 Y. & Coll. 246 5 8 L. J., K. S., Exoh. 
Bq., 51 ; 3 dur. 245. 

3, Bequest of personal estate, after the 
death of the tenant for life, in trust to pay 
equally between A. and B. But if “ neither ” 
should be then living, to C. A. died in the 
lifetime of the testatrix. B. survived the 
tenant for life, and claimed the whole, either 
as surviving joint tenant or under a gift to 
her by implication. The Court rejected such 
cteim, and held, that the moiety intended for 
A, had lapsed, and belonged to the next-of- 
kin of the testatrix. Baxter v. Loeh^ 14 Beav. , 
612 1 21 B. J., H. S,, Oh., 56, And see Sk 0 y v, j 

Meriv. 334. 

C of personal property to trustees to 
be'SeMed on marriages of testator’s daughters 
for thoir separate use, and on their deaths upon 
trusfc'for t|Lf& children, with limitation over 
' 4 ^ wjjiflior daughter dying without 
\ 1 1 fein® jitr surviving. The shares 

of tbs childreh pi each daughter are vested, 
aubjeefe to berdeveSted by all dying before 
their mother, and there being one alive 
at her death, the representatives of the two 
who died before her were held entitled to 
their share. Bronikead v. Munt\ 2 Jae & 
Walk. 459. 

5, Although the operation of' a bequest of a " 


residue by a father to Ms two children, to be 
equally divided between them, and if they 
should die without issue, or before twenty-one, 
to go over, would be to give vested legacies to 
be devested only on the deaths of both children 
under twenty-one, and without issue ; and the 
representative of one of the children dying 
under twenty-one, and without issue, would 
be entitled till the happening of that event ; 
yet the intention that the surviving child 
should take the whole, sufficiently appearing 
on the will, controls the effect of the bequest 
to the deceased child, and the survivor held 
to be entitled to the residue, subject to the 
event on which the whole was given over. 
Bemmmi v. 2 Ball & B. 406, 

6 A testator gave real and personal estate 
to trustees, to pay the income of a fifth part 
to a daughter for life, and after her death to 
all her children equally, with similar trusts 
in favour of the testator’s four other children 
and their children, with a proviso, that if any 
of the children should die without leaving any 
child living at his death, the part of such 
child should be held in trust for all the other 
children for their lives, and the issue of any 
of them that should be dead, as before 
directed; and when all his children should 
have died, the whole property rvas to be in trust 
for all the children of the testator’s children 
per capita Held, that the income of the 
share of a child dying, and leaving a child 
who also died before the death of the testator’s 
last surviving child, was undisposed of be- 
tween the two last-mentioned deaths, and 
that the case was not one in which cross 
remainders were implied. Eableth v. Sqmre^ 
4 He G & J. 406 ; 19 Beav. 70, 77 ; 24 H. J.. 
Ch., 203; 19 Jur. 218 ; 28 L. J., Oh., 566. 

7. A father gave his residuary personal 
estate upon trust to pay the income equally 
between his thiee daughters F., B., and C, 
during their lives ; and if all or any of them, 
should die leaving issue, to pay one-third of 
the principal amongst the issue of each 
daughter so dying, in equal shares; and if 
only one such daughter should die leaving 
issue, then to pay and apply the whole residue 
equally amongst the issue of such one daugh- 
ter ; but if all the daughters should die without 
leaving issue, then over. C. died leaving issue, 
and afterwards F. died without leaving issue ! 
— Held, that cross limitations were to be 
implied between the daughters and their 
families, and that the issue of each daughter 
was, for all purposes, to be ascertained at her 
own death; and that, therefore, one moiety 
of F.’s share was payable to the issue of 0. 
living at C.’s death, and the other moiety 
went by way of accretion to B.’s original 
share. Be Bidge^ 7 L. B., Cb., 666 ; 41 L, J,, 
Oh., 787; ^20 W. E. 878 ; 27 L. T., H. S., 141, 

8. 0. directed that his residuaiy real and 
personal estate should be sold and converted, 
and that his trustees should hold four-sixths 
of the proceeds for three reputed daughters 
and a lawful daughter (naming them) of Ms 
brother during their lives, and after their 
deaths for their children respectively, as they 
should respectively appoint, and in default of 
appointment, for the children of ^ the four 

in . equal shares, with cross ex- 
as between the childl|&ii In# 
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<;hildren dying under twenty-one and female 
^ cliildien dying under twenty-one and nn- 
maincd, with an ulterior trust in case the 
four daughters should all die without leaving 
any child or children, or, leaving such, if such 
childien should all happen to die under twenty- 
one, and without having been married. One 
of the four legatees died without having been 
niafiied .---Held, that as to her share, cioss 
limitations must be implied between the 
other three legatees and their children, cor- 
3 esponding with the limitations contained in 
the will of the original shares. Be Clarh, 32 
H. J., Ch., 525 ; 11 W. R. 871 j 8 L. T., N. S., 
571 ; 2 E* 386. 

Held, also, that no such cross limitations 
could be implied as to the share of any 
daughter after once a child of that daughter 
had attained a vested interest, even though 
the daughter ^ might subsequently die without 
leaving a child, the proper function of the 
cross limitations being not to divest any estate 
once vested, but merely to supply the gap left 
by the testator. IK 

1* A will contained a tmst of real and 
personal property duiing the lives of five 
children and the survivor to divide the income 
into fi.ve parts, and pay one-fifth to each, if 
living, or if dead to their respective children 
or issue, the latter taking equally between 
themselves in classes the one-fifth share which 
the parent, if living, would have taken. And 
if any one of the five children died without 
leaving children or issue, or if such issue failed 
during the period, the share of such children 
or issue to belong to the others of the testator’s 
children and their issue in the same way 
as original shares. This clause to apply to 
accruing as well as original shares, and upon 
the^ death of the last surviving child the 
capital to testator’s grandchildren in classes, 
jper &tirpes. One child died leaving children. 
One of the grandchildren died, leaving one 
child, Lucia, who died unmarried before the 
period had expired :—Held, upon a special 
case to determine what became of Lucia’s 
share of income, that she took only a life 
interest, and that on her death her shaie went 
equally among her uncles and aunts and their 
issue, per stiipeSy cross limitations being 
implied to effect this. Be jE[vdso%, Hudson 
V, Ilndson, 20 L. E., Ch. D., 406 : 51 L. J., Ch., 
455; 46L. T,93; 30 W. E. 487, 

Rules deduoible from the authorities:—!. 
Cross executory limitations in the ease of 
personal estate, like cross remainders of real 
estate, are only implied to fill up a hiatus in 
the limitations which seems from the context 
to have been unintentional 2. They cannot 
be implied, as cross remainders could not, to 
divest an interest given in the will. 3. The 
existence of other cross limitations between 
different persons does not prevent the impli- 
cation.^ 4. But^ where suoh express cross 
limitations are in favour of the persons to 
lyhom the implied cross remainders would 
convey the property, that circumstance is 

^ weight in determining the intention, Xh 

*1 • mftteSw^tnvon.'} SeeW'iM, 

iJ ' i 
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XI. Cross Remainders in Real 
Estate. 

I. IwpUeatwn of in Wills^ 7463. 

II, Implication of in Articles, Settlements, or 
Executory Trusts, 7457. 

1. IMPLICATIONT OB W WILIS. 

2. Question as to cross remainders in will 
Eastland v. Beynolds, Dick. 317. 

3. A. devised lands to his wife for life, and 
then to his son and daughter, to be equally 
divided betvyeen them and the respective issues 
of their bodies, and for want of such issue, to 
his wife in fee. This will not create a cross 
remainder, which can only be raised by an 
implication absolutely necessary, which is not 
here the case, for the w-oids “ several of the 

respective "effectually disjoin the title. Bmen- 

port V. Oldis, 1 Atk. 579. 

Cross remainders have never been adjudged 
to arise merely upon these words, ‘-<in default 
of such issue." S. C. 1 Atk. 580. 

4. Devise to first and other sons, and in 
default to daughters as tenants in common, 
and ill default of such issue over, raises cross 
remainders between the daughters. Wright v. 
En(flefield, Ambl 468 ; 2 Eden 239. 

5. Where estates tail aie de\dsed to more 
than tw'o poisons as tenants in common, and it 
IS manifest that the testator did not intend 
that any part of the estate should go over, 
unless there weie a failure of issue of all the 
devisees, there the devisees take cross remain- 
ders Wheie estates tail are given to two 
persons only as tenants in common, there 
cross remainders between them will be implied, 
although there is no expressed intention that 
no part of the estate should go over until the 
failure of issue of both, unless the limitation 
to them be successive!}, severally, or re- 
spectively. Livesey v. Harding, 1 liuss. & M. 
636 ; Taml. 460. 

6. In order to raise an implication of cross 
remainders, there must be a devise to two or 
more peisons as tenants in common in tail 
Be Sharp, 2 N. E. 54. S. 0. suK mnu Be 
Tharp* s Estate, 2 H. E. 253 ; 33 L. J., Ch., 69 : 
11 W. E. 763 ; 8 L. T., N. B,, 558. And see 
Woodhome v. Herrich, 1 Kay & J. 352 ; 3 W. E. 
303 ; 3 Eq. Eep. 817 ; 24 L. J., Oh., 649. 

7. Devise to trustees and their heirs in 

trust to receive and pay over rents and profits 
to A., a feme covert, for life for her separate 
use ; and after her decease to convey to her 
daughters as tenants in common in tail, 
remainder over, A. takes an equitable estate 
for life, and may, by lease and re-lease, make a 
tenant to the for an equitable recovery; 

each daughter takes a vested estate when she 
comes m esse, subject to be devested as the 
number increases ; the conveyance in execution 
of the trust need not wait the death of A, 
Personal estate not exempted from the debts, 
etc., by a charge upon the real. Cross re** 
mainders implied. Burnaby v, 6hiMn, 3 1^08. 
266. ^ 

8. Devise by very general and extensive 

Words, restrained upon the apparent intention. 
Devise to the fiist and other soi® in tail^ 
male, and for want of such issue to / 
daughter and daughters, her and theh ' 

as tenants in common, and te want m } 
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iistte to three nieoes, and their 

Test 5 ectiYe heirs for ever as tenants in common, 
and for want of snch issue to the testator s 
liffht heirs. As to the estate of the 

prior limitations iiaving failed, md 

plication of cross reniaindeis, 

V. Btejphens, 12 Tes. 419. See further 17 Yes. 

Under a devise in trust to settle on the 
devisofs children in equal shares pd propor- 
tions undivided, for and during theirrespectne 
lives, with remainder to their issue, severally 
and respectively in tail general, with cross re- 
mainders over, theie_ being two danghter^ 
cross remainders implied not only among the 
several children of each, but also as between 
the two families. Sorno v. Sarton, 19 Tes. 
298; Coop. 257. . ^ _ 

Implication of cross remainders under a 
direction in default of such issue to go over. 

^2. Testator devised freehold fee-sim^e 
estates in possession to all and eve^- the 
child and children of his daughter, S., for 
iile i and after the decease of such child pd 
children, to the lawful issue of such child or 
cMMfen, to hold to such issue, Ms, her, and 
their heirs as tenants in common, and m detauit 
of such issue over. S. had nine children, four 
in testator’s life and five after : — Held, that the 
nine took under the devise as tenants in tail 
with cross remainders. Mogg v. Mogg^ 1 

MeriVy 654. . . xti 

S. Lands held in foe-simple were, by settle- 
ment made in 1752, conveyed to trustees, to 
the use of the settlor for life, remainder to the 
use of his three daughters for their lives, 
as tenants in common ; remainder to the use 
of trustees to preserve ; remainder, as to the 
share of each daughter, to the use of her first 
and other sons successively in tail male ; re- 
mainder, in case of the death of any one or more 
hl%e daughters without issue male, to the use 
oi the survivors or survivor, during their or her 
lives or life, as tenants in common ; 
In case of two survivors, with remainder in like 
minner, as to the original share, to the use of 
the first and other sons of such surviving 
daughters or daughter in tail male ; remainder, 
ip case all the daughters should die without 
issue male, as to the slmre of each, to the use 
of their daughters, as tenants in common in 
tail ; and in case one or two of the settlor’s 
daughters should die without issue, the share 
or shares of such daughter or daughters to go 
to the use of the daughters of the survivois or 
^ survivor as tenants in common in tail general ; 
' and in case all three should die without issue, 
r ' ,then remainder over, with ultimate remainder 
’ fo the use of the settlor in fee. He died soon 
■ ^ without disposing of the reversion ; — 

; thal the limitation, in case of the failure 
^of issue generally of any of the daughters, to 
the daughters of the survivors or survivor, was 
a good coutingent remainder, and, therefore, 
not void for remoteness; and also, that the 
.words “ survivors or sundvor ” were to-be read 
“ qtliers of other,*’ and, consequently, the limi- 
1 over to the daughters of- one of the 
ir’s daughtei-s, who had issue, was not 
defeated by the death of that daughter in the 
lifetime of another, who snhsieqiiently died 
rfopk ^eot as 
Se?V€U, 2 H. 
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Ca. 186 ; 12 Jur. 927. And see S. 0. 2 Con. Sc 

L. 344 ; 4 Dr. & War. 1 ; 6 Ir. Eq. K. 66. - 

4. Devise in trust for the testator’s daughters 

M. and C., for their lives, for their seprate use ; 
and in case both M. and C. should die without 
leaving issue, then over implied estates tail to 
M. and C., with cross remainders in tail. 
StaThliouse v. Gaskell, 17 Jur. ISJ. 

5, Devise and bequest of freehold and lease- 
hold estates to trustees upon trust, after papng 
certain annuities, to settle the same, so that, 
as nearly as the lules of law and equity would 
permit, the testator’s six younger children 
should receive the rents and profits in equal 
shares during* their lives, with benefit of sur- 
vivorship) if "any of them should die without 
leaving issue, and, if any should die leaving 
issue, that the child or children of him or her 
so dying, during the lives of his said other 
children, and of the survivor, should teke the 
share of him or her so dying of the said rents 
and profits, and that upon the death of all Ms 
said other children, as to the leasehold estates, 
the same to go and belong to the issue of his 
said other children for their respectii e lives in 
equal shares, with benefit of survivorship, and, 
as to the freehold estates, the issue of his said 
children to take the rents, profits^, and proceeds 
thereof for their respective lives in equal 
shares, with benefit of survivorship in casepf 
the death of any of such issue without leaving 
issue, and, if any of such issue of his said 
children should die leaving issue, the child and 
children of him or her so dying during the lives 
of such issue of his said children, and of the 
survivor of them, should take the share of him 
or her so dying; and after the death of all the 
issue of Ms said children, then, as to the said 
leasehold estates, the same to go and belong to 
the child and children of such issue absolutely 
as tenants in common; and as to the said free- 
hold estates, in case the issue of his ^ said 
children, or any of them, should Ipve Issue 
living at the decease of the last survivor of the 
said issue, then that the same should be to the 
use of the child and children of the bodies of 
the issue of his said children, and of the heirs 
of the body and respective bodies of such child 
and children, and, if more than one, equally to 
he divided amongst them as tenants in common ; 
and if there should he a failure^of issue of the 
body or bodies of any such child or children, 
then, as to the original and accrued shares of 
such child or children, whose children should so 

. fail, to the use of the remaining and other and 
others of the said children, and the heirs of the 
body or bodies of such remaining and other chil- 
dren, and, if more than one, equally as tenants 
in common ; and in default of such issue of the 
issue of his said children, to the use of the right 
heirs of the testator. The six younger children 
of the testator survived him. Some of them 
had children at the time of his death, and 
some had children born after his death : — Held,, 
that the six younger children of the testator 
took life interests in both the freehold and 
leasehold estates, with remainder as to the 
freeholds to the children of such younger 
children as tenants in common in tail, with 
* cross remainders between and among them., 
! and the nltimate remainder to-^the testator’s 
right heirs ; and, semlle, that the same children 
i of such younger c 
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the teDants for life) take absolnte Interests in 
►the leaseholds. Williams v. Teale^ 6 Hare 239. 

1. Testator empowered his trustees to pur- 
chase freehold land to the anaount of 1,600?. 
for the use of T. during his life, and then to 
be divided among his issue, if any: — Held, 
that T. was entitled for life, with remainder 
to his children as tenants in common in tail, 
with cross remainders between them in tall, 
and reversion to T. in fee. Iladimi v. Iladmen^ 
23 Beav, 651. 

2. Devise to A., the daughter of the testator, 
for life, and after her decease to all and every 
the child or children of A., male or female, 
begotten or to be begotten, and their assigns, 
for their respective lives, and, after the decease, 
and respective deceases, of such child or chil- 
dren of A., to all and every the child or childien 
of all and every such child or children of A,, 
male or female, to be begotten, and the heirs 
of his, her, and their respective body and 
bodies, as tenants in common ; and in case of 
the death of any of the said children of such 
child or children of A., and failure of issue 
of Ms, her, or their body or bodies respectively, 
then as well the original as the accrued share 
of such of them so dying without issue to go 
to the survivors or suivivor, others or other 
of them, as tenants in common, if more than 
one ; and for default of such issue over. A. 
had three children born in the lifetime of the 
testator and living at his decease, and another ; 
was born after the testator’s death ; one of the : 
three born in his lifetime died during the 
life of A., without issue : —Held, that the 
children of K, took as tenants in common, 
and not as joint-tenants; that, inasmuch as 
the children of the afterborn child of A. could 
not take as purcha'^ers, the de\ise would be 
supported aocoiding to the rule of cy or 
approximation by giving an estate tail to the 
afterborn child of A. ; that the rule of ey pres, 
being an arbitrary principle of construction, 
introduced to eSect the intention of a testator 
in the exigency of a partrcular case, was not 
to be applied, except when the necessity of 
the case required it, and that therefore, 
although the devise was to the children of A., 
as a class, the children of A., born in the 
testator’s lifetime, would take estates for life, 
and the estates devised to the children of the 
afterborn child would alone be altered ; that 
cross remainders were to be implied between 
the children of A., and, therefore, that the 
three children of A. who survived or left issue 
took according to their respective estates the 
share of the child of A. who died without 
issue, and that the inequality among the 
devisees, some of them being tenants in tail, 
and others tenants for life with remainder to 
their issue in tall, was no objection to the 
Implication of cross remainders among them. 
ymd&rjplanh v. Mny, 3 Hare 1 ; 12 D. J., H. 

Ok, 197; 7Iur, 648. 

3. Testator devised all his manors, mes*- 
gl^es, lands, etc., to trustees in trust for A. 
for Ms life, with remainders to his first and 
Other sons in tail male, and, for want of such 
issue, he devised all the same manors, etc., 
to Ms, daughters and granddaughters respec- 

dtoingitheir lives, and after their decease 
' heirs male of their bodies, to take as 
^ir and on failure of such 

iised,^ the remainder of Ms whole 
1 1 K ^ 
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estate to his own right heirs. The devise 
will create cross remainders amongst the 
daughters and granddaughters. Stamton y. 
Fec\ 2 Cox 8. 

4. Devise to A., B., and 0., etc., share and 
share alike, for their lives, remainder to their 
respective children for their lives, and so 
to be continued from issue to issue for life ; 
but if any of them die, leaving no issue, their 
shares to go to the survivors for their lives, and 
the issue of such of them as shall be dead, 
and for default of any issue then over : — Helcl, 
that A., B., C., etc., take estate tail with 
cross remaindeis. Moo timer v. TFaA 2 Sim. 
274. 

The case of SMOYiberston v. Muml^rstoot (1 
P. W. 332) is not applicable as in this case, 
the trust is not executory, but the devisees 
take by direct devise to themselves. X4, 
282. 

5. Devise in trust for A. for life, with re- 
mainder in trust for B„ G., and D., and the 
survivor for their lives, and for the issue of 
them respectively for their lives, for ever, as 
tenants in common, with a gift over on their 
death without issue, or in case of the death 
of all their issue, and a direction that the 
before stated entails B., 0., and D„ and their 
respective issues were- to be equally divided 
amongst the daughters as well as the sons of - 
them and their issue Held, that B., 0., and 
D. took equitable estates in remainder for 
their lives and the life of the survivor, with 
cross remainders between them, and that on 
the death of the survivor all the children of ‘ 
B., C., and D. took equitable estates as tenants 
in common in tail with cross remainders be- 
tween^ them in tail. The doctrine of oy pres 
established by Momlersicm v. Mmiloerston (1 
P. W. 332) is applicable to such a devise, and 
not merely to a will of an executory character. 
Farjitt v. Memler, 4 L. B., Eq„ 443. 

6. Testator devised an estate to A. for life, 
remainder to trustees to preserve, etc., re- 
mainder to all the children of A., as tenants 
in common, and not as joint tenants, and for 
want of such issue, to B. for life, remainder 
to trustees to preserve, etc,, remainder to all 
the childien of B. as tenants in common, and 
not as joint tenants, and for want of such 
issue to C. in fee:-~Held, that the childr^U 
of A. took estates fordife, with cross remainders 
betu^een them for life, with remainder to B. 
for life, with remainder to her chiliic^n, as 
tenants in common, with cross remainders 
between them for life, with remainder to 
0. in fee. AsMey v. Ashley. 6 Bim. 368 ; 3 
L. J., H. S,, Oh., 16, 

7. Devise of estates to testator’s son and 
four daughters, ** and their lawful issue respec- 
tively in tail general, with benefit of survivor- 
ship, to and amongst their issue respectively, 
as tenants in common ; but such issue, being 
sons, not to have vested interests until twenty- 
one, or daughters until twenty-one ormardage, 
With ^powers to trustees to advance, etc., to 
the extent of one-half the presumptive share 
of each child ; and in case Ms son or daughters, 
or either of ■&em, should die without leaving 
lawful issue* or with lawful issue, and such 
issue being a son should not attain twenty- 
one^ on a toghter not 

not be naarried, then ^#haii|e^ Ic|n5«4'|* 
‘party so dying to be bene4| [ 


TESTED INTERESTS— Oeoss Rejiaindeks in Real Estate. 




survivors and thoir issue, 

,as their original shares’ .—Held (confirming 
tlic certificate of the Court of BxohequeO. 
thni- the son and daughteis took estates for 
liu-s as tenants in common, with contingent 
remainders in tbcir shares to their respective 
eiiihlren, by purchase, as tenants in common 
ill i ail, with cross remainders m tail between 
-nch children in each respective share, with 
cro.s.siomainaers over in the whole of each 
of such shares respecti\ely (on failure of all 
the childien of any one son or daughter ana 
their issue), to the survivor or survivors of 
the testator’s son or daughters, for life, 
remainder in tail general to the childrp ot 
^ncli surviving son or daughters respectively, 
in lilce manner as in the original share given 
to such son or daughters respectively , and 
thai; the son and daughteis and their childien 
respectively took coiresponding interests in 
the leaseholds devised by way of executory 
bequest after the death of the testator’s 
widow. Cimlmm v, 2 Beav. 143 n. 

And see 8. C. at law, 2 Bing. K. S. 51 ; 2 Scott 
105 ; 4 Mees. k Welsh. 101. . . x 

1. A testator devised paiticular estates to 
the* use of his daughter B. for life, reminder 
CO her children, remainder to John, the elder 
son of another daughter, F., for life; then to 
Johns children; then to George, second son of 
F., f.;r life; then to George’s childien ; remain- 
dier to A., F., F. and F„ the other children 
(daugl iters) of his daughter F., in equal shaies ; 
remninder to trustees to preserve, and remain- 
der in equal shares to the children of his four 
granddaughters, and the heiis of their bodies, 
^uch (shildren taking the motliei’s share as 
lenrints in common in tail ; remainder to the 
surviiorof such childien; in default of issue 
of granddaughteis, over. He devised his 
residuary estates, in the same manner, to his 
ilaughter F„ and then to John and Geoige, as 
before ; and then, in default of such issue, 
to A., F., F. and B., for their lives, in equal 
shares ; remainder to trustees to preserve the 
contingent remainders hereinafter limited ; 
remainder in four equal shares to the children 
of my granddaughters, and the heirs of his, 
her, or their body, such children +aking their 
moilier’s share as tenants in common in tail, 
remainder to the survivois or survivor, and the 
is.'suo of the bodies in tail ; in default of issue 
of mv granddaughters,” over : — Held, that the 


Jur., N. S., 28 ; 33 L. J., Ch., 241 ; 9 L. T., N. S., 
630 ; 3 N. E. 234. •• 

3. When cross remainders between persons 
are expressly limited by a will to effect in a 
given event, the Court will not imply crosh 
remainders between the same persons, in a 
different event. A gift of real and personal 
estate to tnistees, upon trust as to one-fifth 
for each of the testatoi’s five childien for life, 
and after his or her decease, for Ms or her 
children, which he or she should leave at his 
or her decease ; and if he or she should leav e 
none, in trust for the other children for lite, 
and after the death of all the children, in 
trusts, as to the corpus, for all the grand- 
children of the testator capita. One child 
died, leaving a child who died before the last 
of the testator’s children Held, such child 
took an estate for his own life only, that that 
one-fifth was undisposed of until the death of 
the surviving child, and that cross remainders 
were not, in the event which had happened, to 
he implied. Eahhetli v. Squire, 19 Beav. 77 ; 1 
Jur , N. 8 , 218 ; 24 L. J., Oh., 203 ; 4 Be G. & 
J. 406 ; 28 L. J., Ch., 565. 

4. A testator gave a moiety of Ms estate to 
the children of E. and the other moiety to the 
children of B. The will contained a single 
clause of survivorship and accruer applicable 
to all the children, and not in terms distribu- 
tive, with a gift over if there should be no 
children of A. and B., “ or of either of them,” 
or being such, all such children should die 
without having attained a vested interest : — 
Held, that there were no cioss lemainders 
between the two classes of children, and that 
on the death of A. without having been 
manied, the children of B. would not take 
the first moiety. Edwards v. Tmlt, 23 Beav. 
268. 

5. Whether cioss remainders are to^ be 
implied or not is a question of construction ; 
and wherever there are limitations in tail male, 
“ and in default of such issue,” a gift over, the 
presumption is, that tliat means in default of 
all such issue male. Taaffe v. Conmi% 8 Jur., 
H. S., 919 ; 6 L. T., H. 8 , 606 ; 10 H. L, Oa. 64. 

A testator, by will, in 1823, after bequeathing 
real estate to his nephew B, for life, with re- 
mainder to Ms first and other sons in tail male, 
proceeded as follows : ** And for default of such 
issue male in B., then to the use of my nieces, 
and the survivor of them, for the term of their 
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niece could taka no estate nntil the piior 
^imitations to the sons of the other nieces 
were exhausted. Ih, 

1, A testator, by will, in 1826, gave real and 
personal estate to trustees in fee, in trust for 
his four nieces, M., B , S., and J., for their 
respective lives, as tenants in common, and on 
the death of any of them, then in trust as to 
the share of her so dying, to stand possessed 
of and interested in such share for the child 
or children of such of them as should ha%e 
died, and if any of them should die ithnut 
issue, then he directed the share or shaies of 
her or them so d^ing to go to the suivivor or 
sur\ ivors of them and their heirs, and to be 
conveyed to them and their heirs accordingly. 
B. and J. died leaving children. M. died a 
spinster. B. was a spinster and over sixty 
Held, fust, that the equitable fee was given to 
the children of the nieces. Maden v. Taylor 
45 L, J., Ch., 569. 

Held, secondly, that seeing that S. was past 
the age of child-bearing, she was entitled to 
her own one-fourth share in fee, under the 
gift over to the survivor of the nieces. Ih. 

By codicil of same date the testator devised 
freehold estate on tiust for M., B , B , and J , 
for their respective lives, as tenants in common, 
and on death of all or any of them, then as to 
the part of her or them so djing, in trust for 
all ande^erythe child andchildien of them 
respectively, and the heirs of thcii bodies ; and 
if any of them should die without leaving issue 
living at her death, then in tiust for the 
survivors and survivor of them and the heirs 
of her and their bodies ; and if all except one 
should die without leaving lawful issue, then 
in trust for such only or smviving niece and 
the heirs of her body, and in case of a total 
failure of issue of them, then in trust for Ms 
heirs. B. died, having had four children, three 
of whom died infants and unmarried. J, died, 
having had three childicn, one of whom died 
an infant and unmanned. Then M. died, a 
spinster. S. was a spinster, and over sixty : — 
Held, first, the cross remainders in tail were 
to be implied between the childien of the 
tenants for life. Ih. 

Held, secondly, that “ survivor ” was not to 
be read other,” but that S. took M.’s shaie. 

n. 

Held, thirdly, that S., being jiast tbe age of 
child-bearing, was entitled to her own one- 
fourth share in tail under the gift over to the 
survivors and survivor of them. Ih. 

2, A decree declared A. and B- to be entitled 


for their lives as tenants in common, with 
cross remainders between them. Upon the 
death of A., which took place more than five 
years after the decree, one of the parties 
entitled in remainder applied for leave to 
appeal against the declaration as to cross 
remainders Held, that as the proper time for 
deciding, whether there were cross remainders 
had not arrived when the decree was made, 
leave to appeal ought to be granted. WalnsUy 
v. Fo^cliall^ 1 Be G, J. & Sm. 461. 


^ , 11, IMBXICATION OB IN AETICLUS, 
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the marriage and their respective issues, and 
for default of such children and their issue, 
over :->~Held,theie should be cross remainders 
by implication. Tmhden v. Loclir^ Ambl, 663. 

4. Cio«!s remainders cannot be implied in a 
deed, and are not created as tu accining shares 
by a limitation of the entire estate to an onlv 
surviving child and his issue, or by a gift o\ qt 
of the entile estate in remainder after the 
failure of all issue, or by an express creation 
of cross remaindeis, as to the oiiginal shares. 
Fdwards v, Allistoii, 4 Buss. 78 ; 6 L. J. , Ch . 
30. 

5. Leaseholds for life were settled by a 
deed on the parents for life, with remainder 
to the children of the wife equally and the 
heirs of their bodies, and if but one cMld then 
to such child and the hens of his body, and in 
default of such issue to the heirs of the wife : 

— Held, that there were no cioss remaindeis 
between the children, and that on the death 
of a child without issue and without having 
made any disposition, his share went to the 
heir of the wife. Baintm v. Bainto%. 34 Beav. 
563. 

6. Marriage articles carried into execution, 
bj limiting estates in strict settlement to A. 
and B. respectively, ' with cross remainders 
between B. and the issue of A., with power to 
A. to appoint both estates among his children. 
The will of A. referring to the estate, but not 
to the power, declared a good execution of the 
power, to the extent of limiting estates tail to 
the cbildien ; the excess reformed to effectuate 
the geneial intention of the articles. JDillorh 
V. Dillon, 1 Ball & B. 77. 

7 Testatrix by her will gave 600^. to each 
of hei two nieces to be settled as she should 
thereinafter describe, and directed that the 
pi 0 vision therein made for her nieces should 
not be subject to the control of any husbands 
they might marry, but should lemain vested 
in her executois in tiust until a proper settle- 
ment was made. And by a codicil she directed 
that if either of her nieces should die without 
leaving issue, the legacy given to her should 
de-^ohe to the other niece and her children, 
with a gift over if both should die without 
issue — Held, that this was an executory trust> 
and that the nieces took life interests with 
lemainder to their children and cross re- 
mainders between them. Hollmmj v. Collier ^ 

1 W, E. 266. 

8, By maniage articles a father covenanted 
to convey an estate to trustees for the benefit 
of his son T. during his life, with remainder 
for the use and benefit of the issue of T. hj 
M , his intended wife, their heirs and. assigns 
for .ever. The husband and wife both died, 
leaving a son and two daughters -Held, that 
the settlement ought to he framed so as to 
give an estate tail to the son, with remainder 
to the daughters as tenants in common in tail, 
with cross remainders between them. PliMUjjs 
V. Jmm, 3 Be G. J. & S. 72; 13. Jur., K. B., 
660; 13 W. E. 934; 12 L. T,, H. S., 685. 
Affirming 2 Br. k Sm. 404; 12 L. T., K. S», 
200; 13 W. B. 643. 

9. Bevise to trustees, as soon as his three 
daughters attained their respective ages of 
twenty-one, to convey to them an^ the heirs? 
of their , bodies as joint tenants^ this not a, 
joint estate, but to be construed as near as it} i 
may be ; so that the conveyance must hewl 




b tl"’ 







YESTEB INTEEBSTS— Shifotg Ci^auses. 

the will. Held, secondly, after his decease, 
that the deed was as operative as if he hadU 
been compellable, under pain of forfeiture, to 
execute it. Ib. ^ r* . ■, 

Devise of an estate (Oansfield) to nephews 
and their first and other sons, in succession, 
and afterwards to nieces, with a shifting danse 
requiring any nephew, seised of the Cansfield 
estate, becoming also sei.scd of the Lincola- 
shiie estate, to settle the latter on the next in 
age of the nephews and his heirs male, *' under 
the like limitations and restrictions ” as were 
contained in the will as to the Cansfield 
estates;— Held, that the nieces were hot 
objects of the shifting clause. Ik 

4. Proviso in a will that, in case the devisee 
should come into possession of the family 
estate, the trustees should stand seised of the 
devised estate to the use of the next person in 
remainder, valid; and the oldest son of the 
tenant in possession is the next person in 
remainder. Nimlls v. Sheffield^ 2 Bro. C. C. 215. 

5. Proviso that if any of the tenants for life, 
in a devise and executory trust to convey in 
strict settlement, shall become possessed of 
the family estate, the devise or limitation 
directed shall thereupon cease and become 
void and not take effect ; and the person next 
in remainder, under the said limitations or 
directions, thereupon become entitled to^ the 
possession. The first tenant in tail is entitled 
under the proviso, notwithstanding the descent 
of the other estate upon his father for life. 
Stanleys. Stanley IP Ves. 491. 

6. By letters patent the barony of Buckhurst 

was conferred on Elizabeth for life, with 
successive remainders to her second and other 
sons and the heiis male of their respective 
bodies. The patent contained a proviso that 
if her second son or any other person taking 
under the letters patent should succeed to the 
earldom of Dorset, the succession to the dignity 
of Buckhurst should devolve upon the son of 
Elizabeth or the heir who should be next 
entitled to succeed to the barony, if the person 
so succeeding to the earldom was dead without 
issue male. Lands having been devised by a 
testatrix to trustees and their heirs, upon trust 
to convey, settle, and assure the same ** in a 
course of entail to correspond as nearly as may 
be with the limitations of” the barony of 
Buckhurst, ‘*and the provisoes affecting the 
same contained in the letters patent,” a settle- 
ment was executed, in which was inserted a 
clause providing that, if the second son of 
Elizabeth (who had then by her death become 
Baron Buckhurst) or any other person taking 
under the limitations therein contained should 
succeed to the earldom, the succession to the 
lands thereby settled should devolve upon the 
son of Elizabeth or the heir Who wOuM 
next entitled to succeed to the barony, ^ 
person so succeeding to the earldom 
without issue male. The seeondsoiiii|Bip,ft||fi% 
afterwards succeeded to the earliM.*. ^ 

issue male : — Held, that upon the > 

succeeding to the earldom, thei |h»S| ^ 

became entitled in possession tq i 

estates. Co;pe\\I)e 
CL, 982; 42 L. J., 
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3. Shifting clauses, which take away an 
estate from the owner, are construed strictly. 
WalmesUy v, Gerard^ 29 Beav. 321; 7 Jur., 
■ . H. S., 1041 ; m L. J„ CL, 435. 

A testator devised an estate to Hs eldest 
^ nephew aocl his issue, subject to a shifting 
' -clause, requiring them, under pain of forfeiture, 
in case they ^lould also become seised, “under 
any now existing or future will or settlement 
or other assurance (except actual purchase for 
money),” to a Lincolnshire estate, to convey it 
to the younger nephews and their issue male. 
M the date of the will, and at his death, the 
eldest nephew was seised in fee of theLincoln- 
; , sMre estate, which had descended to him as 
heir of his father: — Held, first, that he was 
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with, remainder to B. for life, with remainders 
»over. Such settlement was to contain a name 
and arms danse, under which, if not complied 
with, the estate was to shift from the person 
failing to comply to the next remainderman 
in hnt without prejudice to prior con- 
tingent estates. It was also to contain a 
clause providing that, in an event which hap- 
pened, the estate should go, etc., to such uses, 
etc., as the same would have gone unto, etc., 
if the limitation in A.’s favour had not been 
inserted. A. had no children: — Held, that 
the settlement being executory, and the whole 
will being inconsistent with the testator’s 
intending to die intestate as to any part of 
his property, B. was entitled to enjoy the 
estate during his life, or until a child should 
be born to A., to the exclusion of the testator’s 
heir-at-law, D'Eyneourt v. Qregory^ 3 H. R. 
€28; 10 Jur., H. S., 484; 12 W. R. 679; 10 

L. 1?., Sir ; 34 Beav, 36. 

1. Estate A. stood limited to E. T. for life, 

remainder to his first and other sons succes- 
sively in tail. He had two sons, E. and R., 
and a daughter, Mrs. L. A testator, who knew 
these circumstances, devised the L. estate to 

M. for life, remainder to E. T. for life ; re- 
mainder to R. for life ; remainder to trustees, 
to preserve remainders to his first and other 
sons successively in tail ; remainder to E. for 
life; remainder to trustees, to preserve con- 
tingent remainders in the usual form ; remain- 
der to his second, third, and other sons 
successively in tail male; remainder to Mrs. 
E. for life ; with clivers remainders over. The 
will contained a proviso, that if any person 
thereby made tenant for life or in tail shordd 
become seised of the A. estate, the limitations 
made by the will in his, her, or their favour 
should determine as if he, she, or they were 
dead, and the estate should go over to the 
person next entitled in remainder, R. died 
unmarried almost immediately after the testa- 
tor. Afterwards, E. T. died, and E. thereupon 
came into possession of the A. estate. M. next 
died, and at her death E. had only one son, 
but afterwards had a second son, R. B. T. M. 
was the heiress-at-law of tlie testator, and left 
a will giving all her property, real and personal, 
to Mrs. L. Held, that although, having 
regard to the way in which the A. estate was 
settled, the shifting clause, if it applied to E., 
made it impossible for him in any event to 
retain any interest in the L. estate, except by 
means of an alienation of the A. estate in his 
father’s lifetime ; this, though aided to some 
extent by expressions in other parts of the 
will, was not a su^cient reason for holding 
the shifting clause not to apply to him. !%fim 
V. LmiMrde^ and Zambm^de v. Twto% and 
T%Ho% V. T%rtm^ 1 De 6r. E. k J, 495 ; 6 Jur., 
K. S., 2B3 ; 29 L. J., Ch., 361 ; 8 W. R. 355. 

^ ^ Held, also, that on the determination of the 

life estate of E. under the shifting clause, the 
4 ^ate did not go over to the next person 
' ; beneficially entitled, but to the trustees to 
'* ♦ t r! J { preserve. IK 

^ ; Held, also, that the trust iu favour of B. 

. . \ 'tos determined as well as his legal life estate, 
; ^and that the trustees held the rents accrued 
- t after the birth af R, B. T. in trust for Mm. 
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the rents accrued between 
of E.’s interest and the 
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birth of R. B. T. were held in trust for Mrs. L. 
IK 

The beneficial interest in the estate of the 
trustees to preserve followed the limitations 
of the wilh and upon the determination of E.’s 
beneficial interest there was no resulting trust 
for the heiress, and Mrs. L. was entitled to the 
last-mentioned rents directly, and not through 
the heiress. Per Turner, L. J. IK 
^ 2. A testator devised the K. estates to T.for 
life, with remainder over (which remainders 
failed), with remainder to E. H. T. for life, 
with remainder to trustees to preserve ; with 
remainder to the second and younger sons of 
E. H. T. in tail ; with remainder to M. T. E. 
for life, with remainders over; with a shifting 
clause, as to the K. estates, in case any tenant 
for life or in tail thereof should become seised 
of the T. estates. E. H. T. was the eldest son 
of T., and became seised of the T- estates on 
the death of his father. E. H. T. had only one 
son:— Held, nevertheless, that the shifting 
danse took efiect ; that the K. estates vested 
in trustees to preserve ; and that during E. H, 
T.’s life, until he had a second son, the rents 
and profits were undisposed of. Lamhm'de v. 
PeaeK 4 Brew. 653; 5 Jur., H. S., 480; 28 
L. J., Ch., 569. 

3. The testator bequeathed his residuary 
estate upon trust for his son for life, and after 
his decease for the children of Ms said son, 
and he directed that in case his said son 
should at any time thereafter come into the 
actual possession of an estate entailed upon 
him, the testator, and his issue by his late 
uncle, R. B. of B., then and in such caSe the 
provision which he had theieinbefore made 
for his said son, and all and every the trusts 
thereof, should cease, determine, and be void, 
and the trustees should thenceforth stand 
possessed of the said trust moneys for the 
benefit of his other children exclusive of his 
said son. B. B. of B., the late uncle of the 
testator, had settled three estates to uses, 
which included, after several estates for life 
and in tail, a limitation in remainder to his 
nephew, the testator, for his life, with re- 
mainder to trustees upon trust to preserve 
contingent remainders, with remainder to the 
first and other son and sons of the body of Ms 
said nephew severally and successively in tail 
male, with divers remainders over : before the 
date of the will, a tenant in tail, who had the 
then first expectant estate taxi, Joined wrth 
the first tenant for life in a recovery, whereby 
such tenant in tail had acquired the fee as to 
one of the thfee estates, hut whether that 
fact was known to the testator did not appear; 
after the death of the testator, the same tenant 
in tail came into possession of the property 
and sMfered recoveries, whereby the entail as 
to the two remaining estates was barred, and 
he then devised the three estates to the son of 
the testator in fee, subject to certain charges, 
under which devise the said son afterwards 
entered into possession of the same three 
estates Held, that the possession thixs ac- 
quired was not an actual possession of the 
estate entailed upon the tes&tot and his issue 
within the mining of the will •^I^aylor v. 
E<vr&moed iMH), 3 Hare 372; 
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jDamdeis to his first and 

male. F. Ci., tbe nepliew’fo eldest alter ms 

father’s death, “Tf5:“^Ser 

the estates to himself -^x^g ^nci 

subject to a term 

rats BO- Dortious for his yoiiui-er children, to Ms 


raising portions tor ^ 

first and other sous in tail male. S. h ., oy ms 
did in 180> 


S teel^^ trust for the second and snbse- 
qiienfclT born sous of T. a iu tail male pro- 
vided that if the devised by W. G. to 

T O. iu tail male should descend to or de- 
volve upon any son of T. G., or 
of such son, and the person on whom those 
Innds should descend oi devolve should, under 
the trusts of his S. F.’s ^111, be tenant in tail 
male of his estates, so as to he then actually 
in the posse'.&ion or receipt of the rents and 
profits thereof, then his estates should be in 
trust for the person who would be entitled to 
his estates under his will, if the person on 
whom W. G.’s estates had so descended or 
devolved were dead without issue. had 

three sons; then T. G. died:— Held, that as 
W. G/s estates came to T. G.’s second son iin- 
incumbere<i with the term, S. F.’s estates did 
not go over under the shifting clause. Jfaza- 
herlp V. Fonft i Bim. .190. 

1, By indenture of settlement, two estates, 
A. and B., were limited to the father for life, 
and subject thereto the estate A. was limited 
to the first and other sons in tail male, and the 
estate B. was limited to the second and other 
sous in lihe manner ; and it was provided that 
if the second sou should become an eldest son, 
and as such should become entitled bo the 
actual possession or to the receipt of the rents 
and profits of the estate A., the limitations of 
the estate B, should cease and determine as if 
such second son were dea<l without issue ; the 
second son, by the death of his elder brother, 
became the eldest son, and Joined his father 
in sufering a recovery of the estate^ A., the 
xm$ dl which were declaied to the Joint ap- 
pointment of the father and son, and subject 
thereto to the old uses; in exercise of this 
power, the father and son by a moitgage in 
fee of the estate A* raised a sum of money, 
which was paid to the father and son Held, 
that on the death of the father, the estate B. 
shifted from the second son under the terms of 
the proviso contained" in the settlement. Held, 
also, that the recovery suffered by the father 
and .son did not by itself prevent the operation 
Of the proviso, and that the mortgage had not 
that effect, but that, notwithstanding both the 
recovery and the mortgage, the second son 
came on the death of his father into possession 
of the estate A, within the meaning of the 
terms of the settlement. Held, also, that the 
lictj^mititled to the estate A. might, previously 
w the happening of the event mentioned in the 
proviso, 'Vve ^ exercised his rights over the 
estate as to have prevented it from ever coming 
into the yc^session of the second son within 
terms of the settlement. 
Je G. M. M 0. 190: 1 
m I 'CS»4 522 } 17 JtUf. 563 * 

of JWffijwZjf V. 
JJW (4 Sto,' 390), ' and Taylor v. Barmaod 


estates;— Hold, tliat on the estate B. shiftincr 

under the provisions of the settlement, the « 
second son had no claim against that estate 
for the amount expended in the pin chase ol 
the land tax of that estate. lA 

When an estate is once fairly taken out or 
the settlement containing a shifting clause, 
the shifting clause is at an end, and it m dtn s 
not whether the estete comes back or not.^ lb. 

2. A testator, who -^vas at the date nl Ins 
will entitled in lemainder, upon an event w hi el i 
afterwards happened, to the G. estaits 
tenant for life, with remainder to his in si and 
other sons in tail male, remainder to Ins 
brother for life, remaindei to that broth ei s 
first and othci sons in tail male, lenviinder to 
the testator’s firbt and other daughteis in tail 
male, with remainders over, devised the C. 
estates, of which the testator was seised in fee, 
to his eldest son for life, with remaindei to 
his fiist and other sons in tail male; with 
similar limitations in favour of the tcstatoi’s 
second and third sons, and their issue male ; 
remainder to the testator’s unborn sons succes- 
sively in tail male ; remainder to the fiist and 
other sons of the testator’s eldest son in tail 
general; with similar limitations in favour of 
the first and other sons of the second and third 
sons of the testator ; remainder to the first and 
other daughters of the testator’s first, second, 
and other sons successively in tail male ; u ith 
remainder to the first and other danghteis 
of the testator’s first, second, and thiid sons 
successively in tail general ; with remainder to 
the unborn sons of the testator in tail general ; 
with remainder to the testator’s eldest daughter 
for life; with remainder over. The testator 
then provided, by a shifting clause, that the G. 
estates should not be held by any one of his 
sons or daughteis, or his, her, or their issue, 
after such son or daughter, or such his, her, or 
their issue, should come into possession of the 
G. estates ; but as often as the G. estates should 
come to the possession of any of his said sons 
or daughters or any of their issue, that thtn 
the person next in remainder, according to the 
limitations of his will, after the person^ or 
persons who should so come into the possession 
of the G. estates, should be entitled and come 
into possession of the C. estates, in such 
manner as the person or persons so becoming 
possessed of the estates had died, or was then 
dead, without issue Held, that the word 
issue must be limited to such issue as might 
take or inherit under the limitations of the G* 
estates; and that the effect of the shifting 
danse was merely to accelerate the next 
remainder, leaving the remainders over un- 
affected ; and, consequently, that the respond- 
ent, though in possession of the G. estates, 
was not precluded from taking the 0. estM<es, 
JeUleoe v. Gardiner, 11 H. Ij. Ga. 323 ; 11 iTur., 
N. S., 249 ; 34 L. J., 0. E, 282 ; 13 W, B. m ; 
13 L. T., N. S., 127; 5 K. R, 465. Affirming' 
S. G. mm, Gardimr v. Jellicoe, 15 0. B., 

170 ; 10 Jut., H. S., 363 ; 33 L. J., 0. E, 128, 

3. General construction of shifting clause. 
See MicMetlmait v, Michletkwmt, 5 Jur., 8., , 
43.7; 29 H. J., d._ E, 75; t ‘ 

Affirming ,4 C. B., N! S., 790, ; 
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in possession to tlie estates settled on the 
• marriage of C. in the county of S., the trust in 
favour of T. G. and his issue male should cease 
for the benefit of those next in remainder. 0. 
became under his marriage settlement tenant 
for life of the S. estates, with remainder to his 
first and other sons in tail male After the 
death of the testator he Joined with his eldest 
son in destioying the entail, and thereupon 
^ome portions of the S. estates weie sold, and 
certain charges were imposed upon the residue, 

V Inch Vv as re-settled. Under the re-settlement, 
X*, 0. became substantially entitled to the 
If sidue of the S. estates : — Held, first, that the 
shifting clause must be construed to operate 
only in the event of T. G. becoming entitled 
under the marriage settlement of C. Meyrich 
\ MatJiim, Meyrickv, Laws^ 43 L. J., Oh , 521 ; 

0 L. K., Oh., 237 ; 30 L. T., N. S., 77 ; 22 W. R. 
341 . 

Held, secondly, that in any event the shifting 
clause could not operate, as the identity of 
the S. estates had been destroyed in point of 
quantity and value. J&. 

1. B., by will, made in 1765, devised his 
lands to trustees, to the nse of his brother 0. 
for life ; remainder to the use of his nephew 
J,, the eldest son of C., for life ; remainder to 
the use of the first son of the body of J. law- 
fully to be begotten, and the heirs male of 
the body of such first sou lawfully issuing; 
and for default of such issue, to the use of the 
second, third, fourth, fifth, sixth, seventh, and 
all and every other son and sons of the body of 
J. successively, in tail male ; and for default 
of such issue, corresponding seiies of limita- 
tions^ to 0. and T., the second and third sons 
of his brother C. ; and for default of such 
issue, to the use of all and every the daughter 
and daughters of his brother 0. lawfully to be 
begotten, her and their heirs for ever, to take 
as tenants in common, if more than one, and 
not as Joint tenants ; and tor default of such 
issue, corresponding limitations to the daughter 
or daughtei-s of his nephews J., 0., and T. ; and 
for default of such issue, to the use of the 
testator’s sister, in fee : “ provided, that if at 
any time thereafter all or any of the daughters 
of his brother G. or his nephews should enter 
into religion, and become professed nuns, 
thereupon the uses bofoie limited to such 
daughters as should so enter into religion 
should cease and determine, and that the 
person next in reversion to take, according to 
the afore-mentioned limitation, should enter 
into and enjoy the lands, as if the persons so 
entering into religion had been then dead 
without issue ” :—jSeld, that by the shifting 
clause the testator declared that the previous 
successive estates to the daughters were to be 
remainders in tail. JBiMulm v. Zees. 5 Jur., 
K S., 813 ; 28 L. X, Oh,, 211 i7W K 800 ; 82 
LX. 892. 

3. A testator provided that in case R., or 
any son of Ms body, should succeed to a cer- 
tain family estate, the trusts declared by his 
will of his estates at St and H., for the benefit 
S., and such son so succeeding, should 
ceaee» tod the estates should be in trust for 
the person and persons next entitled to the 
same. , E. became tenant for life, and his son 
; toani/ , in ; t aii in remainder, of the family 
' I estates at S. and H. Held, 
had succeeded, and that, I 

lili rifeiltori 1 1 is 
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by the effect of the shifting clause, the estate 
of W., the son, was accelerated, and he was 
entitled to S. and H., as tenant in tail in 
possession. Sar/of v. Zeyye, 10 Jur., H, S., 
994; 12 W. R. 1097; 10 L. T., N. S, 898: 84 
L. J.,Ch,156; 4 H. B. 492. 

3. 0., by will, in 1841, bequeathed all his 
stock in the 32. per cent. Consols to trustees, 
in trust to pay the dividends of one-eighth part 
to every one of his eight nephews and nieces 
named in his will, for life, and upon other 
trusts after the death of evei'y one of these 
eight persons. The dispositions made to 
feruales, and for female children, were for 
their separate benefits ; and he declared that 
if and when any of such nephews and nieces 
should be in the receipt of or entitled to a 
permanent income of 1,0002. per annum or up- 
wards, then the interest under his will of such 
nephew or niece should cease, and the share 
of such stock he or she would otherwise be 
entitled to should be held upon other tiusts. 
To prevent any dispute as to any of his 
nephews or nieces being in the receipt of or 
becoming entitled to such permanent income 
of 1,0002. per annum, the decision of the trus- 
tees of his will was to be final and conclusive, 
and the nephews and nieces were not to im- 
peach such decision ; and he directed that the 
interest of wMch any person claiming under 
his will might be deprived by any such deci- 
sion should not be revived by any future 
diminution of their income. 0. died in 1846. 
In 1856 one of the eight persons named in the 
will became entitled to a share of personal 
estate, amounting to 61,0002 and upwards; 
but on her mairiage with L., in 1827, they 
covenanted that all the real and personal 
estate and property which the wife might 
become interested in or entitled to, by 
descent, bequest, or in any other manner, in 
her own right, during the coverture, should be 
assigned to trustees in trust for the husband 
and his assigns for his life, with remainder for 
the wife and her assigns for her life, with 
remainder for the benefit of their children. 
The question raised was, whether Mrs. L. had 
become possessed of or entitled to such a 
permanent income of 1,0002. a year as was 
within the meaning of the provision ifi the 
will:— Held, that she had not incurred any 
forfeiture of her interest under the will, but 
was entitled to the receipt of the income of 
one-eighth of the accruing share out of the 
testator’s estate. Cmzon v. Gmzo%. f Jur.* 
N.S.,907; lGiff,248. 

4. J. M., a testator, devised certain estates 
to trustees, upon trust for P. M. for life, with- 
out impeachment of waste; and after his 
decease, for the first son of P. M. for life ; and 
after his decease for the first son of such ' 
first son, and the heirs male ol his body ; and in 
default of such issue, for all and every other the 
son and sons of P. M., severally and succes- 
sively, according to seniority of age, for the 
like interests and limitations as before 
directed respecting the first son and his issue; 
and in default of issue of the body of P. M., or 
in case of his not leaving any at his decease,, 
for X. M, for life ; and after his decease, for 
X. 0-. M,, the eldest son of T. M., for life ; and 
after his fieoease, for the first sen, of T. .d. M:.,' ^ 
and the heirs male of Ms body ; abd^in^emlw ^ 
Of issue of the body of X* Q, M., for Ml mm, , 


wim 
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otiact the sob aiad sons of T, M., for the 

like estetes and interests, sem ally and 
snccessiTclT 5 n.nd in failiiie of all such issue 
of T. M., upon trust for him, his hens _ and 
assigns for ever. P. M. never had a oinld. 

M. died in the lifetime oi the testator - 
Held (affirming 14 Jm. 1083), psi, that P. M. 
took an estate for life only in the estates, with 
a remainder over to his first unborn son for 
life • and that ail the remainders over to P, M.’s 
issue were void, Becondl j , that the gift ovei 
to T. G. M, and Ms i«!&uc, in default ot issue 
of the body of P. M., or in case of his not 
leaving any at his decease,” was valid, that 
clause creating a contingency distinct from 
the previous limitations. Monyj^e^imj v Dec r- 
im, IT Jur. 467; 22 L. J., Ch., 313; 2 Do G. 
M. t G. 14fi. 

The doctrine of ey jyra, as applied to the 
construction of a will, cannot he used to carry 
an estate to a class or a part of a class of 
persons for whom the testator never intended 
to provide, and contrary to the express limita- 
tions, Ib. 

In construing wills, efect may in ceitain 
cases be given to the general intent at the 
expense of a particular intent, but this is not 
to be done without an actual necessity. Ib. 

Where an estate is so limited to A. as would 
generally raise by implication an estate tail, 
but there are added limitations to the childi'en 
of A. which are void tor remoteness, it is not a 
general rule to reject these limitations as un- 
OTPortant, and to give to A. an estate tail, 
idthough casses may arise in which this would 
be done in favour of the clear intention of the 
testator. Ik , 

The cases of Pitt v. Jmltwn (2 Bro. C. C. 51) 
and Mieboll v, Nicholl (2 W. Black, 1159), 
observed on. Ik 

Whore there are gilts over which are void ^ 
for perpetuity, and there is a subsequent and 
Independent clause on a gift over which is 
liiipn the line of perpetuity, effect cannot be 
f to 0 uoh clause unless xt wiE accoid with 
pevfotis valid limitations. Xb. 

A gift over made in words comprising 
csnly one event will not be construed as made 
on two events, although in point of fact it 
may consist very reasomibly of two branches, 
unless it is so expiessed by the testator. Ih, 

J. M. provided by Ms said will that if P. M. 
or T. M. or any of their issue should become 
entitled to the Jodrell estate, then the trustees 
should stand seised of the devised premises, 
upon trust for the next person entitled thereto, 
imdo^r his will, as if the person so suoceed- 
; fng to^ the Jodi ell estate w^eie dead. T. M. 

died after the date of the will, and the testa- 
I hy a codicil, doclaicd that his trustees 
I should stand &eise<l oi the devised estates, 

< 1 . upon trust for his wife tor life, and then upon 
^ ihe, trusts' deciared by his will, subject to the 
fdeclaratloE therein contained, with refeienco to 
^ -the Jodrell potato. On the death of the widow 
: ^PP^#^;lni4;possession of the Maytham i 
that time eM|tM to a 
" M the Jodmli estate, 

:flip,t estate being thten 
--Held, first, that ;Tffiere was not such 
'Ostin B. M. as fell wiihiTv 



possession of the Jodrell estate on the death 
of the tenant for life, that then the Maytham 
Hall estate went over, and became vested in 
the tmstees of J. M.’s will ; held, thirdly, on 
the construction of the clause generally, that 
its operation was not confined to one shifting, 
but that it operated totm\ qmtm as regauled 
the parties named in it. Ilh 
Eemarks as to whether a shifting clause in 
a devise took eSect, whcie the estate, subse- 
quently coming to the devisee, did nofe^ come 
to him accoiding to the devolution in the 
contemplation of the testator. Ih. ^ 

The Jodrell estate was limited under the 
will of H. J., to the use of M. J. for life, with 
lemamder to the use of the sons and daughters 
of M. J. successively in tail, with remainder 
to the use of 8. M. for life, with remainder to 
her sons and daughteis in tail, with remainder 
to P. M , son of J. M , for life, with remaiiideis 
to hi& sons and daughters in tail, with re- 
mainder to T. M., another son of the said T, M., 
for life, with remainder to his sons and 
daughters in tail, with divers remainders over. 
The will contained a proviso, that if F, M. and 
T. M. or either of them, their, or either of their 
issue, or any other son or sons of the said. 
J. M., or his or their issue, should become 
entitled to an estate of freehold or inheritance, 
in possession of or in the Maytham Hall 
estate, belonging to R. M., so as to be in 
the possession or in the actual receipt of 
the rents and profits thereof, then and in that 
ense the estate devised by her will should 
shift from the person so becoming entitled in 
manner therein mentioned. At the date of 
the will B. M. was entitled to the Maytham 
Hall estate, partly in fee and partly as tenant 
in tail. The Maytham Hall estate "was subse- 
quently disentailed and devised, and so came 
to the son of T. M. (who was then entitled In 
possession to the Jodrell estate) by limitation 
as a purchaser, and not by inheritance, or under 
the oiiginal limitations, existing at the tlate of 
the testator’s will Held, that this did not 
prevent the shifting clause from taking effect. 

S. C. 15 Jur. 1050, 

In constiuing will effect may in certain 
cases be given to the general intent at the 
expense of a particular interest, but this is not 
to be done without an actual necessity. Ik 

Devise of lands of gavelMnd tenure to 
trustees, upon trust to sell a competent part for 
the payment of debts, and subject thereto 
upon trust for P. M. for life, aiid after Ms 
decease for the first son of P. M. for life, and 
after Ms decease for the fiist son of such first 
son, and the heirs male of his body, and, in 
default of such issue, for every other son of 
P. M. successively, for the like interests and 
1 limitations; and in default of issue of the 
body of P. M., or in case of lus not leaving any 
at his decease, for T. M. for life, and alter his 
decease for T. G. M., the eldest son of T. M., 
for life, and after his decease Cor the first sou 
of T. M., and the heirs male of Ms body ; and, 
in default of issue of the body of the said 

T. G. M., for every other son of T, M. succes- , 
sively, for the like estates and interests ; ajid, 
on failure of all such issue of the body of T. M 
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seised of the devised premises, upon trust for 
the^next person entitled thereto under his will, 
as if the person so succeeding to the Jodrell 
estate were dead. T. M. died after the date 
of the will, and the testator, hy a codicil, 
declared that his trustees should stand seised 
of the devised estates, upon trust for his wife 
for her life, and, from and after her decease, 
upon the trusts declared by his will, subject to 
the declaration therein contained with refer- 
ence to the Jodrell estate : — Held, that P. M. 
took an estate for her life only ; that T. G. M. 
took an estate for life in remainder after the 
life-estate of P. M., contingent on P M. not 
leaving any issue at his decease, and deter- 
minable on his becoming entitled to the 
Jodrell estate ; that the eldest son of T. G. M. 
took a contingent remainder in tail after the 
determination of the life-estate of his father. 
S. 0. 7 Hare 568 ; 14 Jur. 1083. 

1. Certain hereditaments were settled to the 
use of the settlor in tail male ; remainder to 
J, L* for life ; remainders to the eldest son of 
J. li. in tail male ,* remainders to the younger 
sons of J. L. in tail male ; remainder to H. C. 
for life ; remainders over ; subject to a proviso, 
“ that in case the said J. L , or any issue male 
of his body, should become entitled to the 
possession of the family estates of L., then and 
in every such case the uses declared of the 
said hereditaments to or for the benefit of 
him or them who should so become entitled to 
the possession of the family estates ot Jl L., 
and to and for the benefit of the issue male of 
such person or persons so becoming entitled, 
should cease, determine, and be absolutely 
null and void ; and then and in every such 
case all and singular the said hereditaments 
and premises should immediately theicupon 
from time to time divest out of the person or 
persons so becoming entitled, and should go 
o^or in such and the same manner, to all 
intents and purposes, as if such person or 
persons so becoming entitled were actually 
dead without issue male.” J. L. becauie pos- 
sessed of the family estates of L., in the lifetime 
of the settlor, who afterwards died without issue. 
At the time ot his death, there were living 
J . L,, his eldest son (who aftei wards became 
possessed of the family estates), his second son 
n. L., and H. G, The Court had little doubt 
about the matter, but seht a case to the Court 
of Exchequer, by whom it was held, that L. 0. 
took an estate for life ; and it was so decreed, 
Moffiee v, Lmighmi, 11 Sim. 260; 10 L. J., 
H. S., Oh., 38 ; 6 Jur. 334. And see S. C. at 
law, 8 Mees. t Welsh. 196; 10 L. J., N. S., 
Bxch., 289; 11 Cl k F. 667. See also S. 0. 
%om, SanifGTd y. Morrlae, 11 01 & F. 667. 

2. A testator directed two estates to be pur- 
chased (A. and B.). The estate A. was to be 
settled^ on the sons of Ms daughter (except 
Lord K, the eldest), and their issue, and in 
default on K. for lire, with remainder to his 
trst and other sons in tail, tdth remainder to 
Ms issue in tail general, with remainders oVer 

datighters of the daughter. Estate B. was 
to he settled on Lord K. for life, with re- 
mainder to Ms first and other sons in tail, and 
afterwards to the same uses as the estate A. 
Inhere was a shifting clause determining the 
j^es^te of Lord K. and his first and other sons 
in caee he or Ms issue male 
.e entitled to estate A. K. haviug be- 


come ^ entitled to estate A. Held, that his 
first life estate alone in estate B. had ceased, 
but that his second life estate therein, exl 
pectant on the inilure of younger sons of the 
daughter, was still subsisting. JCenlis (Zord) 
V. Bectlce {Zarl), 34 Beav. 587. 

3. A lady devised freehold estates to trustees 
for her sister E. for life, with remainder in 
strict settlement to her sons, excluding the 
second, and with powers of jointuiing and 
charging poitions. By letfceis patent, subse- 
quent to the will, a baiony was created and 
limited to E. for life, with remainder to her 
second son B. and the heirs male of Ms body, 
and in default of such issue to the third and 
youngei sons of E, and the heirs male of their 
bodies respectively and successively. The 
patent contained a shifting clause, by which if 
any person taking thereunder should s ucceed 
to the earldom ot B,, and there should then or 
theieafter be a younger son or heir male of a 
younger son of E , then the succession to the 
barony was to devolve upon the son of E. or 
the heir who w^ould be next entitled to succeed 
thereto if the peison succeeding to the earldom 
of B. was dead without issue. By a subsequent 
codicil, the testatrix devised her estates to 
trustees on trust, to.settlc the same in a course 
of entail corresponding as nearly as might be 
with the limitations of the barony, and the 
provisoes atfecting the same contained in the 
patent, and with all such powers, provisoes, 
declarations, and agreements as the tiustees 
should tMnk proper or their counsel advise. 
The House of Lords after E.’s death declared 
that the estates ought to be limited in strict 
settlement, to the second son for life, with 
remainder to his first and other sons in tail 
male, with remainder to the third and other 
younger sons of E. and the hejrs male of their 
bodies respectively and successively in tail 
male, and that the settlement should contain 
a shifting clause similar to that in the letteis 
patent : — Held, that clauses postponing the 
vesting of portions until the death of the per- 
son creating them, and providing for the cesser 
of 3ointures and portions charged on the 
estates upon the person charging them succeed- 
ing to the earldom of B., ought not to be 
inseited in the settlement. Mohmdak ( Flt- 
couQit') V. West, 40 L. J., Oh., 795 ; 12 L, 

Bq., 280 . ’ 

4. A testator devised Ms freehold estate^ in 
Worcestershire to Ms third son, an^ Ms issue 
male, with remainder to Ms fourth son and Ms 
issue male, in strict settlement ; and he devised 
his freehold estates in Cardiganshire to his 
fourth son and his issue male, with remainder 
to his fifth son and his issue male, in stxict 
settlement,^ By a shifting clause it was pro- 
vided that if Ms fourth son, or any issue male 
of his fourth son, should become actually e n- 
titled to the jrossession of his Worcestcrslure 
estates, and if his fifth son or any of his issue 
male should be then living, the limitatibhs of 
his Cardiganshire estates in favour of h|s mtx%h 
son, or Ms issue male, should absolutely cease. 
He bequeathed Ms leasehold estates in OarM- 

f ansMre to trustees upon such trust as, iregard 
eing had to the difference in the tenure of 
the premises respectively, would best or most 
nearly correspond with the uses declared, 
the Cardiganshire freeholds. 
died a bachelor in the 4feibb© b? fPwl' 
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, n„tnTR<1 into BO'isession with remainder to trustees to preserve; with 

son, who therenpnn • T?nW that remainder to the second and younger sons of - 

oE the Worcesteishire e“t. T. in tail; with remainder to M. T. L. 

the shifting clause w^ for re- for life, with remainders over ; with a shifting 

events which happened was not ba ^ estates, in case any tenant 

moteness. MUrs v. Harford, 12 1. K, on. d., cia ^se, ^ 

691 ; 41 L. T. S76. estates. B. H. T. was the eldest sou 

oI T., and became seised of tbe T. estates on 

TT WTCWT TO INTEEMEDIATE INCOME. the -death of his father. E. H. T. liad onlr 
IL EIGHT 10 ;_Held, nevertheless, that the .sinffine 

1 A iMiator devised real estate io trustees, danse took effect; that the K. estates yesti.,! 

wivlVanSotLsametothen^ in trustees to preserve; and tha dun 

for Hfe- remaindet to the use of the children E. IT. T.’s life, until he had a second sou t ^ 

A in strict settlement; remainder to the rents and piofits weie undisposed ol Lnii - 

1 of B for me Smainders over. The harde v. PeachJ Drew. 563 ; 5 Jur., N. H., 

tefoto’ireeted’that the settlement should 4S0; 28 L J-, Cfo 369. And see v. 

contaia a name and arms clause ; and in case Stanley , 16 Ves. 491. 

of refusal, fcbe estate of the person refusing 
was to cease, and was to go over to the person 
next entitled in remainder under the limita- 
tions, as if the person so refusing, being tenant 

frtr life were dead, or tenant in tail were dead « ^ 

iS^e;\ut without prejudice never- XIII. Eemainders and Gifts over 
theless to prior contingent estates. The settle- Of Personal Property, 

ment uvas also to contain a shifting clause, _ _ , x n * ;$ 

directing, in the ^events which happened, i. Gift of Chattels mj way of Eemmmer^ 
namely, that if A. should succeed to certain In Ge7iemJ, 7464. 

other estates, he should re-settle them; and n. Chattels Qiiro Cojisimmitur Usu, 7465._^ 
in default, that the settled estates should go m. AUolute Interests given to Persons m Stte^ 
to such uses, as if the limitations in A.'s favour cessimi , 7 466, 

W not been inserted. A. had no children, iv. Limitation of Terms, See TERMS, 

and made default in re-settling the other es- v. Gft over of Bidisjmed-of Interests n See 

tate:— Held, that the trust was executory; Will, XLYII. 

that the whole will was inconsistent with the vi. Limitation of Heirloom, See Settle- 
Intontimi of the testator to die intestate as to ment, XVI. 

any portion of his estate; and that B. was 
entitled to receive the rents for his life, or 

until A. should lm%n issue, to the exclusion of I. 0IFX OF CHATTELS BY WAY OF EE- 
the heir-at-law, HEymourt v. Gregory, 10 MAIXDEB. IH 0EHEEAL. 

Jur., X. B., 484 ; 12 W. B. 679 ; 10 L. T., X. S., 

317 ; 3 X, li, 628 ; 34 Boav. 36. 4. Personals cannot be limited ; and bill 

2, T. wjis the daughter and heiress-at-law of to have bonds executed tending ^ thereto, 
L., and tenant for bfe in possession of the K. according to dhections of will, was dismissed, 

i^ates under his will. Subject to such life Williams v, Williams, 1 Eq. Abr. 307. 
estate, and to limitations which had ceased, 5. Whether a remainder may be limited 
the estates stood limited as follows To E. on a donatio moj'tis eausd, gneere, Ilarnbroohe 

for life, with remainder to trustees to preserve v. Simmons, 4 Russ. 25. 
contingent remainders ; with remainder to the 6. Devise of chattels for life, with remainder 
second and younger sons of E. in tail ; with over, good ; but if of small value, and the case 
remainder to M. for life; with remainders requires, it may be otherwise. Cooler 


XIII. Eemainders and Gifts over 
of Personal Property. 

I. Gift of Chattels hj way of Eemainder^ 
In General, 7464. 

ii. Chattels Qnre Consimuntiir Vsu, 7465. 

III. Alsolute Interests given to Persons m Stw- 

cession, 7466. 

IV. Limitation of Terms, See TERMS. 

y. Gift over ofXIndlsgmed-of Interests, See 
Will, XLYII. 

VI. Limitation of Heirloom, See Settle- 
ment, XYI. 


I. 6IFT OF CHATTELS BY WAY OF EE- 
MAIXDEB. IX 0EXEBAL. 

4. Personals cannot be limited; and bill 

to have bonds executed tending thereto, 
according to dhections of will, was dismissed. 
Williams v, 1 Eq. Abr. 307. 

5. Whether a remainder may be limited 
on a donatio mortis eansd, gneere, Ilmn^roohe 
v. Simmons, 4 Russ. 25. 

i 6. Devise of chattels for life, with remainder 
I over, good ; but if of small value, and the case 


over. The will contained a proviso to the 
ejTect, that if B. became entitled to the T. 
estates, the limitation of the K. estates in his 
favour should cease, determine, and be Jib- 
solnfeely void, as if he were dead, and the K. 
estates should go over to the person nest 
entitled in remainder under the will In 1857, 
B'l' became entitled to the T. estates, having 
at' that time one son only. T., the tenant for 
life; died in 1858, leaving M. her residuary 
mA‘ legatee. In 1859, E. had a second 
'6onl2Knm»-;-4HeM, that the trustees to preserve 
conUngent remainders were the ** persons next 
-Ir^alnder but that M. was en- 
llfled to ol the K. estates from the 

4o#hf4l pt birth of Wb second son, 
towns entitled to them 
y. Lemlmde, 

Vi Tmitm, 6 Tut, 
j, g w. E i 
If , ,71 

^ ^evisod the ;^|tatos to . ti 

hfo, ‘vuth remainder over (which remainders 


Williams, Pre. Oh. 71. 

7. A. devises household goods to his wife 
for life, and afterwards to his son. The Court 
allowed this a good devise over, and to bo 
the same as if the devise had been only of 
the use of the goods to the wife for life. 
Hyde v. Parrot, 1 P. W. 1 ; 2 Yern. 33L 

8. Devise of a personal thing to one for life, 
remainder to another ; the remainder is good ; 
it being the same as if the use of a thing was 
devised to one for life, the remainder over. 
Clarges v. Albemarle, 2 Yern. 245; Xel. Ch. 
Rep. 174. 

9. A., seised in fee by deed and fine, con- 
veys the lands to the use of trustees for 
seventy years, if A. so long live, remainder 
to trustees for 3,000 years, and, after^ the 
death of A., then to his son B. Whether 
the remainder to B. is good, qtmre, ’ 

V. H^feU, ^ Yerh* ^ M t ^ 

and , ef eots, goods, chattels, houses, lands, 
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and directed that at her decease “whatever 
remains of” his estate and eifects should go 
to other parties, who were enumerated and 
described. The widow only received and 
spent a small sum of money, and enjoyed 
the remainder in specie, and died:-— Held, 
that such of the parties enumeiated and 
described as were living at the death of the 
widow were entitled to the property. ConstaMe 
V. Butt, 18 L. J., N. S., Oh., 302 ; 13 Jur. 619. 


II. CHATTELS OTiE COKSlJMtTHTlJE XTSU. 


1. A specific bequest for life of things 
qtm ijm nsu conBimiuntur, is a gift of the 
property, and there can be no limitation over, 
after a life interest in such articles; but if 
included in a residuary bequest for life they 
must be sold, and the interest enjoyed by the 
tenant for life. Uandall v. MussM, 3 Meiiv, 
394. And see Hardmmi v. Johnson, id. 347. 
Bryant v, Basierson, 5 Jur., N. S., 16G. 

Where the use and the property can have 
no separate existence, the old rule must 
prevail, viz., that a gift for life carries the 
absolute interest. Ib. 

In this case where the gift was of a leasc- 
liold farm, and the stock and crop thereon, 
an inquiry was directed to ascertain of what 
the stock consisted. Ib. 

2. A testator bequeaths consumable articles 
to A. for life, with a limitation over by way 
of remainder to B.; as the gift to A. is 
absolute, the limitation to B. cannot take 
eSeot, even though A. die in the testator’s 
lifetime. Andrew v. Andrew, 1 Colly. 690. 

Testator, after devising his real estate to 
his natural son, T. A., bequeathed as follows : 
“I give and bequeath unto my sister E., to 
be paid out of the rents and profits of the 
aforesaid lands, the sum of 2502. per annum, 
and to live free from rent in the house I now 
occupy in H., with the land and buildings I 
now occupy, containing about nine Lancashire 
acres, with the use of my household furniture, 
plate, linen, books, wines, spiiits, carriages 
and horses, cows, hay and farming utensils 
and stock, for her sole use during her natural 
life, or so long as she shall remain unmarried ; 
in either event, then to go to T. A. ; but should 
she marry, then my will and mind is, that my 
executors shall pay her 1002. per annum for 
her own use during her natural life, out of 
the rents and profits of my said estate.” The 
sister married in the testator’s lifetime: — 
Held, that the consumable articles did not 
go to T. A., but fell into the residue, Ib. 

3. Farming stock and implements of hus- 
bandry are not things yumy^so mumismnuntur, 
and therefore a gift of them for life does not 
confer on the legatee for life the absolute 
interest in them. Proves v. Wright, 2 Kay k 
J. 347 ; 2 Jur., N. S„ 277. 

4. A. bequeathed his stock-in-trade, etc,, to 
Ms wife and son to be used by them in his 
trade and business, which he directed to be 
carried on by them, in partnership, during the 
widowhood of his wife ; “ and for that purpose 
they were to have the use of the book-debts 
or capital which he at his death might have 

iloyed therein Held, that the widow 
son were entitled to the book-debts or 
rl AploMtely. Terry ?. Terry, 12 W, B. 
1^ Jl K. S., 469 ; 33 Beav. 232» 

1 ** M 

• U.A 



By -will a testator gave all his farming stock 
and other property to trustees, directing that 
they should permit his wife to have the full 
use, benefit, and enjoyment thereof during 
her life, and at her decease directed that his 
trustees should get in and convert the same 
and divide the proceeds. The testator died 
in 1827, being then tenant from year to year 
of a fpm of sixty acres. The widow entered, 
and with the assistance of her son J. carried 
on the farm with success, and from time to time 
took in additional parcels of land, until, in 
1849, they had 240 acres in hand. The farming 
stock was, in 1827, of very small value, probate 
having been taken out under 2002. The widow 
died in 1853, when the farming stock was 
estimated at near 1,5002. J, had for the latter 
years managed entirely in his own name, and 
taken the last lease in 1849 in his own sole 
name : — Held, fiist, that such a gift of farming 
stock to the widow for her sole use and en- 
joyment during her life, although it was 
continually perishing and renewed, did not 
give the whole subject matter to her as being 
of things quee ipso tisw emmmuntur. Ib. 

Held, secondly, that J. had managed solely 
as the bailiff of the widow, and was not 
entitled to the stock in his own right. Ib. 

Held, thirdly, that in such a case an inquiry 
would be directed as to how much of the 
farming stock joroperty would belong to the 
land formerly held by the testator; and so 
much was declared to belong to his estate; 
and the residue of the farming stock, viz., 
so much as properly belonged to the additional 
land, was declared to form part of the widow’s 
estate. Ib. 

Allowance and indemnity to J. as baiKff. 
Ib. 

5. Man’s wearing apparel given, with other 
articles, to wife for life, remainder over: — 
Hold, that the weaiing apparel did not vest 
absolutely in her as things quee ipso usu cow- 
simuntw.^ Be HalVs Will, 1 Jur., N, S., 974. 

6. A wine merchant, possessed of a large 
stock of wine, by his will gave all his house- 
hold goods, and everj^hing he died possessed 
of, to his wife for life; and he bequeathed 
the whole of his effects that might be re- 
maining after her death to his daughter: — 
Held, that the wife took absolutely the wine 
which the testator had for his private use, 
but a life interest only in the rest, PMMws 
V. Beal, 32 Beav. 25. 

7. Ahubbandgave to his widow his personal 
estate, including his farming implements and 
stock, live and dead, for her life, and declared 
that she should not be liable to account for 
py diminution or depreciation in the farming 
implements and stock ; and after her decease 
he gave the residue of his personal estate to 
his children : — Held, that the widow took an 
absolute interest in the farming implements 
and stock. Breton v. Moohett, 9 L. B., Oh. H,, 
95 ; 47 L. J., Gh., 754 ; 26 W. E, B50. 

3. A gift for life of a business and stock 
in trade confers only a life interest in such 
part of the stock in trade as consists of 
consumable articles. Coehaym v. garrison, 
13 L. B., Eq., 432; 20 W. E. 604 ; 23 L* T., H. S., 

m. 

J^mSi when the gift is of 
articles, without any reference 
business, Ib. 
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VESTED IKTEBESTS— Executoey Devises and Bequests. 


h Devise upon trusts to pcimit M. to have 
the use and eiijoj^ment of hou"© and pienaibes 
free of ground lent, and aKo all^ liousenold 
furniiuic, carnages, lioises, goods, wines, linen, 
etc., in or about the house foi life or widow- 
hood Held, that M. was confined to the 
peisotial use and onioTmciife of the house and 
fuimfciue and etlccts, but that he was entitled 
to the wines and othei consumable articles 
Ssolutrly. dire v. Chvo, 2 Eq. Eep. 913 ; 1 
Ka,y GOO; 23 L. X, Ch., 981. 

m ABSOLUTE ISTTIKESTS GIVEH TO 
PEBSOXS IE SUCCESSIOir. 

% A testator l^ft all his personal estate, 
subfect to legacies, and all his houses, gardens, 
parks, and woods, and all his landed estates, 
to his wife for hei life, and afterwards all his 

f cisonal and landed estat 9 s to his sister for her 
fe, and then to the eldest son G. B., after- 
wards to G. Bds second, third, or any later 
sons ho might hate by the testator’s niece, A., 
ami then to the ehlest son and other sons 
EUCCCBsively of the Bari of B., by the testator’s 
niece 0. ; but all these to be subject to ont- 
payments and legacies by the will given ; and 
if they and the conditions of his will wore 
not complied with exactly, he lett all the ad- 
vantages of it to the next person in succession, 
subject to the legacies and so on, unless they 
were discharged. The testator, by codicils to 
the will, gave numerous legacies and annuities, 
upon the non-payment of which he declared 
repeatedly, and in various forms of expression, 
that the poisons taking Ids personal estate 
should be subject to the penallics. in the will. 
G. B. had several sons, all living at the death 
of the testator:- Held, that the eldest son 
of G. B. took the peisonal estate absolutely, 
subject to the piior lifej estates and to the 
Icicles and annuities given by the wdll and 
coSichs, Moan>^. B\j7ig, 10 Cl. &: F. 608; 8 
Xte. 563. Affirming B. C. myii, By^ig v. 
Btfugori iLordl 5 Beav, 558; 12 L. J., 
K a, Ch., 169 ; T Jur. 98. 

3. Under a gift by A. to his wife of 10,0001., 
** afterwards to go to the understated residuary 
legatee E. ” Held, that the legacy of 10,000^. 
was given to the wife absolutely, but that 
Intel est upon such legacy did not begin to run 
until after one year fiom the testator’s death. 
Bercy v. Percy, Percy, Be, 24: L. K., Ch. D., 
616; 49L.T.554. 


^ meentoTf Devises and 

, Beqaests. 


VIII. Ahsoluie Interests In Personal Bsfate, 
with Qualifying Tnists. See Will, 
XLY. vii. * 

IZ. Clear Q-ifts not cut down iy BouMful 
Exy^resdons, See Will, XLV vi, 

X. Construction of Oifts Over in Particular 

Events. See Will. 

XI. Domes on Coiidition. Bee Cohlitiox. 

I. m GEHEEAI. 

4. Executory devise is in its nature equit- 
able, and becomes legal estate only by applica- 
tion of the Statute of Uses, which execnies 
eiery species of interest that a court oi equity 
would before and that has been extende<l to 
cases not in contenqilation of the statute. 
Perry vl Phelps, 1 Ves. J. 255. 

Devise of peisonal estate, and of rent and 
piofits of leal, in tiu&t, to accumulate and to 
be laid out in land to be conveyed with the 
I real to the 3 '’oiingLsfc, or only son of thetimtee, 
at twenty-one Held, a vested interest by 
executory devise in an only surviving son, and 
not to wait till the death of the father, but 
Hable to be divested by birth of another son. 
The trustee survived his son several years, and 
received the rents and profits till liis death, 
but never laid them out in land as directed ; 
those accrued after the son made his will : — 
Held, to be an equitable interest in land, and 
therefore to pass by it. Id. 25 L 

5. A devise to A. and B, and tlicir heirs, in 
default of issue male and female of the testa- 
tor’s own body, is, at the testator’s death, a 
devise in possession, and not an executory 

I devise ; the contingency being determined at 
the instant the will takes place, viz , at the 
death of the testator without issue, Fremh 
v. Caddell, 3 Bro. i\ 0. 257. 

6. It is a certain rule of law, that 'if such 
a construction can bo put upon a limitation as 
that it may take effect by way of remainder, it 
shall never take place as a springing use, or 
executory devise. Carwardine v, Camardbie^ 

1 Eden 28. 

A limitation in a settlement ** to trustees, to 
the use of the settlor for life, remainder to li, 
Ms intended wife, for life (except as thereafter 
excepted), remainder to the heirs of the body 
of A., begotten on B., remainder to A. and his 
heirs, with a proviso that if A. should die, and 
leave such issue as aforesaid, without waking 
any provision for such child or childrmr in Ms 
lifetime, the same trustees should stand seised 
of one moiety, from and after the decease of 
A,, to the use of such child:— Held, a contin- 
gent remainder, and not a springing use, and 
therefore barred by a fine levied by A. and B. 
Ib, 

No case of a springing use ever introduced 
in the middle of a limitation, but it always 
comes in afterwards, and determines the first 
gift in fee ; and whenever it happens to arisOj,' 
it displaces the first gift, and changes the u$ea 
in favour of other persons. Id, 44. 

No instance where Equity has considered, Mi ' 
estate as not executed, at the same time ' thab 
law would have considered it 'as 'executed. 
lAinitation to trustees to stand seised and 
receive rents and profits to the use of A., L$ an 
estate executed in A. Id. 36. 

7. A testator devised and bequeaUied real 
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pay the income to his wife during her life, 
*and after her decease, if H. was then Hving, 
to retain the rents of the realty to their own 
use daring his life, and to pay him the in- 
come of the personalty during his life, and 
after his death upon trust to convey and 
transfer the real and personal estate to such 
son of M. as should first attain the age of 
twenty-five years, upon condition that such 
son of M. as should become entitled to any 
property under the will should, within two 
years after he shoulfl so become entitled, take 
the name and arms of the testator. At the 
te"stator’s decease M. was living, and had no 
son who had attained twenty-five, but Ms 
eldest son attained that age during the lives 
of the widow and H. This son died in the 
lifetime of H. without having taken the name 
and arms of the testator: — Held, that the 
direction to the trustees to convey on the 
death of H. did not create a contingent 
equitable remainder, but was an executory 
de’vise. AMiu v. Burney, Be 17 L. E., 

Ch. B., 211 ; 50 L. J , Ch., 348 ; 44 L. T. 267 ; 
29 W. E. 449. Rerersrng 49 L. J., Oh., 710 ; 
43 T. T. 20 ; 28 W. E. 903. 

1, Though a gift over may, as to one alter- 
native, operate as an executory devise, it will 
not necessarily do so as to another ; and if the 
second is that which in fact occurs, the gift 
may be treated as a good contingent remain- 
der. Doe d. JEvers v Chalks^ 7 H. L. Ca. 531 ; 
29 L. J., Ch., 121 ; 5 Jur., N. S., 825 ; 7 W. E. 
622. 

The invalidity of one alternative will not 
necessarily defeat the other. Ih 

Devise to B. for liie, “ and from and after 
her decease to such child or children as she 
may have, if a son or sons, who shall live to 
attain the age of twenty-three, and if a daughter 
or daughters who shall live to attain the age 
of twenty-one, as tenants in common,” etc., and 
in case of the death of any son under tv enty- 
three, or daughter undei twenty-one, the share 
to go to the survivors attaining those ages. 
And in case E. has only one son to attain 
twenty-three or a daughter to attain twenty- 
one, to such son or daughter. “ And also, in 
case E.’s childien shall die under ” the ages 
mentioned, or if she has none,” then to J. A. 
and S, for life, and afterwards to their sons 
and daughters, on attaining the above ages 
respectively. There were similar devises to 
3, A. and 8., but in the de\ises to J. and S. 
nothing was said as to total absence of issue ; 
in that to the woids used were and 
farther, in case A. shall die without issue.” 
E. first, and A. aftei wards, died without ever 
having had a child Held, that on the death 
of A. the gift over in favour of a daughter of 
J., who had attained twenty-one, took effect 
as a contingent remainder, because no piior 
estate was divested or displaced, and when the 
particular estate (the life estate of A.) deter- 
mined the contingency on which the remain- 
der was to take eSect, had occurred. Ik 

2. Devise to A. and B. and their heirs, to sell 
at their discretion of all the tes- 
in S,, belonging to the manor of 
his right in M., if an Act should 

ipelo^ing the same within twenty 
"he* proceeds to the several per- 
mentioned. An enclosm® Act 
the twenty years, and vanons 


allotments were made in respect of the tesia- 
toi’s estates: — ^Held, that the devise was in 
the nature of an executory devise to take effect 
on the passing of the Act. And the decree 
declared the parties claiming under the devise 
to be entitled to one-fourth part of the moneys 
produced from the sale of allotments in S., 
in respect of the testator’s messuage and lands 
in S., and to the whole of the monej^'s produced 
by the sale of the allotments in respect of the 
land in M. Gardner v. Lyddon^ 3 Y. & J. 389- 

3. A. devises his freehold, copyhold, and 
leasehold, and all Ms real and personal estate 
not before devised, to three trustees, their 
heirs, etc., in trust to pay his son B, an 
annuity j and if he should have any chEd or 
childrerr, the residue of the rents, during B.’s 
life, for the education and benefit of such child 
or childrerr ; and after B.’s decease, a moiety 
of the trust estate to such child and children 
as he shall leave, their heirs, etc., the other 
moiety to the child and children of his grand- 
son C., and every other child and children of 
his daughter S , their heirs, etc. And if B. 
die without issue, the first moiety to 0., and 
other child and children of S., and their heirs, 
etc. ; and directs an annual payment to such 
wife as B. shall marry. The testator died ; B. 
maiuied, and had issue a son and daughter, 
and died ; afterwards 0. man led, andhadissue 
a daughter and died; the limitation to the 
daughter of 0. is well supported by the estate 
in the tiustees ; or, if not, is good as an execu- 
tory devise, and the profits, etc,, shaE go to 
tbe children of B, Qi(t;pman y. BVme% For- 
rest. 145. 

4. Proviso in a will that, in case the devisee 
should come into possession of the family 
estate, the tiustees should stand seised of the 
devised estate to the use of the next person 
in remainder, valid ; and the eldest son of the 
tenaut in possession is the next person in 
lemainder. N't colls v. Sheffield,, 2 Bro. 0. 0. 
215. 

5. A residuary estate was given to three 
brothers and a nephew, for their lives as 
tenants in common, and after their decease, 
then in trust for their heirs and assigns as 
tenants in common. The wrill then contained 
i^rovisions that the shares of any or either of 
their cMldren, dying under twenty-one 'with- 
out issue, should go to the survivors, and that 
the share of such child as died under twenly- 
one, leaving issue, should goto the children of 
such child ; but that in case one child only of 
the brothers and nephew should attain twenty- 
one or be married, then intrust for such child, 
his or her heirs or assigns Held, that the 
brothers and nephew took an absolute vested 
interest in the residuary estate, with an execu- 
tory devise over in case of children being bom, 
Spence v. JSandford, 4 Jur., H. S., 987 ; 27 
L. J., Ch., 767. 

6. A. devises his real estate to B., Ms 
brother, for life, then to trustees to preserve, 
etc., remainder to first and other sons in 
with power to make jointure ; ar 
brother had no son, or if he had 
died without issue male, then to 
first, etc., sons in like 
his plate, jewels, etc., 
male of his family 
estate is sHtled, as 
law. B. haying no son, 

^5' I , . ■ 




tory devise over co tlie children was void. Ih* 

4. Feme covenants to stand seised to the 
use of herself in tail, remainder to such uses 
as she, by writing under her hand, should 
appoint, for want of such appointment, to the 
use of the plaintiff, her Mnsman, in fee. 
Whether this remainder to such uses as she 
should appoint is not a void remainder, being 
on a covenant to stand seised, v. 

Germrd, 2 Vern. 7. 

Bxecutory Devise. Power of Tenant for Life 
to defeat.'\ 5. Leaseholds for lives were cte- 
vised to A. and his heirs, and, in case A died 
without issue, to B. : — Held, in analogy to a 
fee simple, that A. could not by dealing with 
the pioperty defeat the executoiy interest of 
B. Be Barler's Settled Mtates^ 18 L. E., 
Oh. D., 624; 60 L. J., Oh., 760; 45 L. T. 
433 ; 28 W. E. 909. 


restriction as to his children, to wnoin ne 
leave, before or after his death, such part o£ 
the testator’s inheritance as their conduct may 
deserve ; but if at the death of his brother 
there should be no children, t^ben to A. : this 
is an executory devise, which, if it took place, 
would defeat the interest of the children ot 
the brother. Zieutmd v. Ayassi^, 2 Bro. u. 

^*2 ^W. H., by will, gave 6501. to his daugh- 
ters, and then devises his land in trust for 
a term of ninety-nine years, with a power to 
raise a less term, upon trust that if his wife 
should, within four years, pay off the 5501, 
then the lands to go to her for life, and after 
her death to W. H., his son, and his heirs, male 
and female, and for want of such issue to him 
and his heirs for ever. Declared that this 
is a conditional limitation in the wife, taking 
place as an executory devise ; that the free- 
hold descended to the son, as heir-at-law to 
the testator, till the four years elapsed, or his 
wife had performed the condition, as part of 
the inheritance undisposed of; and that, by 
this devise, the son had a good estate tail of 
inheritance expectant on the termination of ' 
the term of ninety-nine years. JDayward v. 
StilUnyfieet, 1 Atk, 422. 

3. A father devised houses to his four sons, 
shore and share alike, with a proviso against 
division or alienation without their respective 
eoneent, and in case of no such distribution 
being made certain executory gifts over were 
made:— -Held, that the executoiy devise was 
void. Skaw v. Ford, 47 L. J., Ch., 531 ; 7 
L. B., Oh. D., 669; 26 W. E. 235; 37 L. T., 
K 8 ., 749. 

An executoiy devise, which would defeat or 
abridge an estate in fee, and alter the course 
of devolution, and can only take effect at the 
moment of devolution, is void. Ib. 

An executory devise, which would defeat an 
estate, and would take effect on the exercise 
bf a right incident to that estate, is void. 
Ib* 

A father devised thirteen houses to his four 
sons, share and share alike, to hold subject to 
certain conditions* Fimt, it was his will that 
none of the houses be disposed of, either by 
division, assignment, tianster, or sale, without 
tlie written consent of each and every of his 
four sons, their heirs, assigns, or representatives. 
Secondly, it was his will that, until the before- 
mentioned distribution of the pioperty was 
made, the rents should come into one common 
fund and be divided equally among his four 
sonsi Furthermore, it was Ms will that, if 
there should be no lawful distribution of the 
prnpe^y during the life or lives of Ms four 
' hi should then devolve to the children of 
^ fbur sons. And, in case any of them should 
ale wff/hout is^e, then it was his further will 
that the^shte of the rents possessed by them 
or him shopld devolve to the widow or widows 
hr such deceased’ son or sons, to be by them 
received' during their widowhood, and after- 
wards it should^ devolve^ in the survivor or 
survivors of his other sons, that is to say, to 
his^ giandcrdldren ana to their heirs and 
assigns, to be divided equally among them ; — 
Held, that the four sons took the houses as 


II. FAIITOE OF PEIOE GIFT, EFFMT 
OK EXECBTOEY OE SEBSTITETED 
OIFT. 

6 . A. devised a term for years to his wife 
for life, and after her death to the child she 
was then enceinte with, but, if such child died 
before twenty-one, then he devised one-third 
pait of the said term to his wife, whom he 
made executrix. The wife not being enc&mU 
at the time of the devise Held, first, that 
the devise to her was good, though the 
contingency never happened; secondly, that 
she should have the undisposed surplus of the 
personal estate, and not to go in a course of 
administration, Jo7ies v. Westcomh, Ere. Ch. 
316. 

7. Construction of a residuary clause, after 
a bequest to the testatrix’s younger children, 
“ but in case I shall have hut one child li v ing at 
the time of my decease,” or all hut one die under 
twenty-one and unmarried, to another family ; 
not a condition. Eesiduary bequest is there- 
fore established in the event of the testatrix’s 
death, having never had a child. Murray v. 
Jones, 2 Yes. & B. 313. 

8 . Testator, after directing that freehold 
property should be given to the inhabitants of 
B. to found an hospital, and that his executors 
should call a meeting of the inhabitants to 
appoint a committee and trustees, appointed 
W. one of the trustees, leaving the inhabitants 
to choose as many more as they pleased ; but 
in the event of the inhabitants not appointing 
a committee or not being willing to carry out 
the scheme, the property was absolutely to 
belong to W. The testator also directed the 
said trustee or trustees ” to be residuary lega- 
tees of the will : — Held, that the gift for the 
purposes of the hospital being wholly void 
under 9 Geo. 2 , c. 36, the gift over to W. took 
effect; the ulterior limitation having been 
accelerated and not defeated by the failure oti 
the preceding gift. Wawren v. BmdaU, Hall 

V. Wmren, 6 W. E. 847 ; 4 Jmr., K. S., 653 ; 2B 
D. ff., Ch., 70. Affirmed 7 Jur., K. 8 .^ 1089 4 1^ 

W. E. 66 j 5 L. T., H. S., 190 ; 9 H. L. Ca. 420] 

9. As a general role, when a bequest; is to 


J i,. 
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HeathficU, 21 Beav. 255 ; 2 Jiir., N. S., 33 ; 25 
L. J., Gh., 197. 

DisUnction Between a series of limitations 
all dependent on the same contingency and 
successive limitations, each intended to take 
effect upon the failure of all those prior to it, 
Ik 

Gift to A. for life, and after her death to 
her children, and in case of their death before 
the \esting of their shares in tinst for her 
next-of-kin ; the daughter never had any chil- 
dren: — Held, that her next-of-ldn were ne\er- 
theless entitled. Ib, 

’1. A legacy was given in trust for P., who 
was then unman ied, and who ne'ver married, 
for life, for her separate use, without power of . 
anticipation, with remainder to her children ; 
and in case there should be no child who 
should attain a \ested interest, in trust for P. 
absolutely, “ if she should survive her husband, 
but if she should die in his lifetime ” as she 
should by will appoint, and in default in trust 
for her next-of-kin, as if she had died intes- 
tate and unmarried Held, that P. was 
absolutely entitled to the legacy, although 
the event of her dying unmarried was not in 
toims provided for. JBroek v. Bradley^ 10 
Jur., N. S., 815; 12 W. II. 1136; 11 L. T.,*KS., 
16;4H. B. 529; 33 Bea\. 670. 

2. By a marriage settlement, propeity be- 
longing to the intended wife was conveyed to 
trustees, upon tiust (after the death of the 
husband and wife) for the children of the 
marriage. It was declared that the children 
should convey the property to A., B., and C, 
There never was any issue of the mainage • — 
Held, that although the language oi the deed 
only provided for death of issue, the gift over 
took eflLect. Osborn v. Bellman^ 2 GiS. 593 ; 

6 Jur., K a, 1325 ; 9 W. B 11 ; 3 L. T., N. S., 
265. 

3. Limitation over after a limitation, which 
never took effect, established ; not operating 
as a condition precedent. Meadoirs v. Parry ^ 

1 Ves. & B. 124. 

4. Testator gave his estate to trustees, to 
apply the profits foi the use of the child with 
which his wife was then pregnant, during 
infancy, and at twenty-five to the child in 
fee ; but in case the child should die before 
twenty-five, without issue, remainder over; 
the child was stillborn. Afteiwaids testator 
made a codicil affirming his will, and died 
without issue. Forty-three weeks after his 
death, his widow was brought to bed of a son ; 
this son cannot take the estate, though found 
to be legitimate, but it shall go to the devisees 
oyer. Foster v. Cooh^ 3 Bro. 0. 0. 347. 

6. Bequest of pecuniary legacy to A. for 
life, with remaindei to B., his wife, for life, 
remainder to such children of A. as should be 
living at the death of the survivors of A. and 
B-, to be paid at twenty-one ; with survivor- 
ship in case of the death of any such children 
under twenty-one, with a gift over to C. after 
the death of A. and B. if all such childroh 
should die under that age. A. had two 
.children, who both attained twenty-ione, but 
died in his lifetime, leaving issue Held, that 
‘~,e gift over to 0, took effect. Wilsmh v. 

2 Beav. 397 ; Jur. 262. 

A testator, by his will, gave his residuary 
►on trust for his wife for life, pip* 

‘ should survive him twelve months 


and remain unmarried, and he gave to his wife 
power to dispose by will of one half of the 
estate, and gave the other half after her 
decease to his sister J., or, in case of her 
predecease, to othei persons ; and he directed 
that, in case of his wife dying within twelve 
months Irom his own decease, his whole 
estate should go to his said sister, with a gift 
over as before in case of her predecease, and 
he made a similar provision with respect to 
one-half of the estate in the event of his wife 
omitting to make a will. The testator’s wife 
died in his lifetime, and his sister J. suiwived 
him: — Held, that the contingencies against 
which the testator guarded, and which the 
Couit, in construing the will, was bound to 
regal d, were the event of his wfife not being 
alive at the expiration of twelve months from 
his own decease, and the event of there being 
no testamentary disposition by her, and that, 
in the events which had happened, the gift 
over in favour of the testator’s sister took 
effect. Davies v. Davies, 47 L. T. 40 ; 30 W. B. 
918. 

7. A testator, after giving a life inteiest to 
his wife, bequeathed certain stock to his four 
sons, A., B., C., and D., provided D, should be 
of sound mind at the time of the decease of 
his wife But in case he should be insane at 
that peiiod, then he directed that the stock 
should be divisible between his sons A., B., 
and C, D. died insane in the lifetime of the 
testator’s wife —Held, that D. did not take 
any vested interest in such stock, and his 
share was divisible in thuds, and payable to 
three other sons Be Chajnwll, 10 W. R. 573 : 
6L. T., N. S,613 

8. A testator devised specific shares in an 
estate to several peisons, nominatim, to hold 
the same as tenants in common, and not as 
ioint tenants ; and in the er ent of any of them 
dying before having hens of their body, or ” 
making a particular disposition of his or her 
property, then his othei share was to go to 
the suivivois* — Held, that the devisees did 
nut take estates tail, but estates in fee ; that 
the gift over could only take effect on the 
happening of two events ; that the word “ or ” 
must be read “and,” although in effect it 
intioduced a condition repugnant to the estate 
picviously given, and made the gift over toid, 
Greatedv. Greated, 5 Jur., K, S., 454 ; 28 L. J., 
Ch., 756 ; 26 Beav. 621, 

9. A testator gave one-fifth of the interest 

of a fund in the following proportioni^ : namely, 
one-fifth to M., and two-fifths each to C. and 
J.; if M. should die without issue, which 
event did happen, her fifth was to go between 
C. and J. for their lives, if living at M.’s 
decease, or, if only one, to him ; if 0. should 
leave issue, they should be entitled to the 
principal moneys the interest whereof was 
given to C- for life ; but if he should die with- 
out issue in the lifetime of J., all benefit of 
the bequest to 0. should go to J.; and if J. 
should die without having succeeded to, and 
been in actual possession of, the family estate, 
for a certain time, leaving issue other than 
an only son, such issue should be entitled to 
all the principal moneys the interest whereof 
J. might be entitled to as aforesaid. Then 
followed a gift over of all benefit intended f 
J., m case he should die in the lifetime I " 
either without issue, or issujej ^ 
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tlian an only son, or liaving been “ 
of the estate for a ceitam tiin& H both O. 
and J. Bbonld clio without iS'ue, to be entitled 
as aforesaid to the bequest, wliolepwerty 

should so as the suiviior should thi^ tit. 
“ing survived M , died m the bfetoe of 
C. leaving a daughter, and without havi^ 
been in possession of the estate ; and then C. 
ffiid without isBuei-Held, 

of 3. was ontifled to the whole fond. iVlra- 
iurffh (Mrl) v. 4 E'lS'’- ^>>1; 6 L. J., 

A made a will by which, under a power 
of appointment reserved to hei in her father s 
will, she bequeathed hoi pioperty to her hus- 
band • “and in case my husband shall die in 
mv lifetime,” to W. The husband Mde a mU 
in' the same terms. The husband and wfe 
were by tbe same wave swept oil the deck oi 
a vessel in a storm at sea, and were drowned 
No evidence was given to piove that one sur- 
vi\ed the other :—Hcia, that W. could not 
claim under either will, and that the property 
went over to those who by the fathei s will 
were to take in default of appointment by 
the daughter. Whiff v. AngTave^ b H. L. Ca. 
IbS: so L. d., Ch., 05. &. C miK 7 iom. Under- 
mod V. Ulnff, 19 Bcav, 

159 ; 24. li. d., Ch., 29B ; 4 Do G, M. & G. 633 ; 
B W. E. 228 ; 3 Kq. Eep. 794 

The union of the two titles of W. did not 
affect the case, lor he could not succeed in one 
because he did not succeed under the other, 
but was bound to establish his claim clearly 
under one or the other. Jii. 

Oifi over if A. dies under Imentij-OM, etc , wlio 
dies over (ige^ eie,<, hfe of testaior. Prior gift 
fails Iff 7^//;?^.] 2. Dtviso to A. and her heirs, 
but, if she dies under tweiity-onc and un- 
man ied, to B. and hei heiis. A. dies in the 
life of the testator under l^^euty-ono and 
without issue, but having been mairied ; the 
belf is entitled. Whlli&nxs v. Chitti/, 3 Ves. 

3, First, a devise to A. at twenty-one, and if 
she die under twenty-one to her children, or if 
slie die under twenty-one and no childien then 
over. A. survive<l tweni y-one and had children, 
and then died in the litetimo of the testatrix ; 
decided at law, that A.^s children could not 
take, the above being a condition precedent, 
contrary" to the opinion of Lord Thurlow, Ch. 
JOoo V. Bralmutf 3 Bro. C. 0. 393. And see 
C&fUhorjte r. Gough^ 3 Bio. 0. 0. 393.n, 

4. Bequest to a son of the tcstatoi on his 
^ aooomplisliing his appienticeship, with the 

^ ■ dividends in the meantime for maintenance ; 
' I tod ki case he shall die before he accomplishes 
' ^ his au'Drenticesbip then and in such case to 

! AV ' -P '■ -Ai ' *1 +•* 1 1* V* A T-v* 

■' ' ’<■ I Ves ^ B. 385. 

‘ o. testatrix aevisect real estate to ner 

' to trsahita^n her until hp 

‘ shotiici attain twenty-one, she devised it fc0 hihi 
' ' ^ But inba^e should die alfaiii- 

‘ ' IWtj^ond, to 'his children, if any, or if 

n©nc,ihto ^ tbe defendant 

if I 


next-of-Mn of the testatrix: — Held, that the 
trustee was entitled to hold the leal estate 
beneficially, v. Parker, Beav. 1G8; 2 

Jur., N. S , 842 ; 25 L. d., Oh., 873. ^ 

6. Bequest of a contingent interest in per- 
sonalty void, where the preceding gift never 
vested, owing to a lapse. Miller y. Paure, 1 

Ves. 85. . * 

7. A testator, after bequeathing a sum ot 
long annuities to his wife for life, gave the 
capital after her death to^A., it ho slmii be 
living at her decease, and if not, to A. s son ; 
A. outlives the wife, but both he and the ■wife 
die in the testator’s lifetime -—Held that the 
legacy to A. lapsed, and that the gift to his 
son did not take effect. Williams v. Jones, 1 
Russ. 517. 

8. Devise on condition that the land sliouici 
go over to another if devisee did not gi\c a 
release in thiee months after testator\ death ; 
devisee dying in the testator’s lifetime, the 
devisee over shall take instead of heir-at-law ; 
this being a conditional limitation, and not a 
strict condition. Avelyoi v. Ward,, 1 Ves. 420. 

9. Testatrix bequeathed her re.^'idae in 
trust for her daughter Caroline for life, and 
after her death for her grandchildren, if 
she should survive her mother, and attain, 
twenty-one ; then in trust for such other child 
or children of the testatrix’s said daughter 
as should be living at their mother’s death, to 
be paid to them after her death, as they 
attained twenty-one; and if all such other 
childien of the testatrix’s said daughter, 
should die before attaining twenty-one, then 
in trust for L. M. Tbe granddaughter 
attained twenty-one, but did not survive her 
mother. Another child of the testatrix’s 
daughter attained twenty-one, but did not 
survive his mother ; afterwaids the daughter 
died -Held, that the bequest over to L. M. 
took effect. Maolibimn v. Semdly 5 Blm. 78. 

S. C. 2 Myl. & K. 202 ; Coop, temjh Brough. 
224; 3 L J., N. S., Ch., 161. 

10. Testator bequeathed a sum of stock to A. 
and B., for their lives, and on their deaths to 
their children then living, who shoultl attain 
twenty-one, with a gift over to the surrivor of 

A. and B., in case the children of either of 
them should die under twenty-one. A. dieth 
leaving a child who had attained twenty-one. 

B. afterwards died without having had a child : 
—Held, that A.’& personal representatives were 
entitled to B.s moiety of the stock. Aiion v, 

7 Sim. 204. 

1 1 . Bequest of stock in t rust for three persons 
nominatim, in equal shares, to be transferred 
to them when they shall attain twenty-one. 
But if any of them shall depart this life under 
the age of twenty-one and unmairied, then his 
share, original and acciuing, to g*o to tiie sur- 
vivors. And if all of them si tall die under 
twenty-one and unmarried, then the stock to 
sink into the residue. One of the three died, 
some months prior to the making of the will ; — 
Held, that the survivois were entitled to the- 
share which the testator attempted to be- 
queath to the deceased. Be SJiLjffpeerd^SfTrmt^ 


ui 
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and after bankroptcy or insolvency to the 
•use of trustees during the Joint lives of hus- 
band and wife to pay the lonts and profits to 
the wife for her separate use, with remaincler 
to the wife for life, with remainder to trustees 
to preserve contingent remainders, with re- 
mainder, subject to a power of appointment, 
to the child! en of the marriage in fee as 
tenants in common, with benefit of survivor- 
ship, and if only one child, then to that one ; 
and in case every child boin or to be born 
should die under the age of twenty-one, and 
without leaving lawful issue born or to be 
born in due time afterwards, then to the use 
of the heiig and assigns of the wife as if she 
had continued sole and unmairied. There 
was one child living at the date of the will. 
All the children died in the lifetime of the 
testator, one having attained the age of 
twenty-one. The husband became insolvent, 
and afterwards joined with the wife in a con- 
veyance to such uses as she should by deed or 
will appoint. She appointed by will to S. 
Held, that a child having attained the age of 
twenty-one, the ultimate limitation never took 
effect, that the case was one of lapse, and that 
the heir-at-law was therefore entitled to the 
property. JSroolman v Smith, 7 L. R , Bxch., 
271? 41 L. J., Bxch , 111; 26L T. 974; 20 W. R. 
906, And see Tarb%ic1i v, TarUicli, 4 L. J., 
S., Oh., 129. 

See also YII. ante. 


III. FAILTOE OP EXECUTOEY GIFT OYEE. 

EFFECT OH PEIOE GIFT. 

1, A testator gave real and personal estate 
to his daughter A,, and to two other persons, 
upon trust, to permit A. to receive the rents 
and interest for liCe, for her separate use, and 
after her decease, in tiiist, to convey to her 
heirs, executors, etc. ; but, in case A. should 
marry and have no childien, then the piopoity 
to belong to D. ; or in case of his decease 
before A., then to his children: — Held, that 
A, took an absolute equitable estate, with an 
executory gift ovei, to D. and his children; 
and B, having died in the lifetime of A., 
leaving no childien : — Held, that A. was ab- 
solutely entitled to the pioperty. Jaehim v. 
MUe, 2 Keen 690 ; 7 L. J., K. S., Ch., 133 ; 2 
Jur. 261. 

2. A testator devised lands in fee, but de- 
clared that if the devivsee died under twenty- 
one, and without issue, then the lands should 
go to a charity. The gift to the charity being 
void:' — Held, that the devise in fee was de- 
feated ; held, on the authority of Doe v. M/re 
(6 G. B. 746), that the gift to A. was divested 
by the chaiitable gift over, although that gift 
was for all other purposes void. Molimon v. 
Wood, 6 W. E. 728; 4 Jun, K S., 626; 27 
L. J., Ch., 726 ; 1 L. T., K S., 311. 

; A testator devised his real estates to trus- 
'tees, their heirs and assigns, upon trust, to 
apply the rents for the maintenance of his 
daughter till twenty-one, and then to convey 
, , the estates to his daughter, her heirs and 
’ jasmgns ; and in case his daughter should die 
, j.T^der '^'twenty-one, then upon trust fpr the 
and benefit of such issue as 
but if she should die 








under twenty-one without issue, then upon 
trust to sell the pioperty and pay the proceeds 
to a charity. The daughter died under twenty- 
one without issue, and the gift over being 
void under the Statute oi Mortmain : — Held, 
that the original devise to the testator’s 
daughter, assuming that she took an absolute 
estate in fee simple, was divested by the 
subsequent gift over, although that gilt had 
failed, and that the trustees of the will became 
entitled to the estate. Ih, 

3. A testator gave his whole property to 
his wife upon condition that she should pay 
130Z. to his mother during her life, and after 
the death of his wife to be equally divided 
between those of his children who should 
survive her, share and share alike. All the 
testator’s children died in the lifetime of his 
widow, who mained again and died, leaving 
her husband surviving her : — Held, upon her 
death, and the events which had happened, 
the testator’s property was undisposed of, and 
that the next-of-km, and not the second hus- 
band in right of his wife, were entitled to it. 
JosUn V, Mammondy 3 M^d. & K. 110 ; 3 3u. J., 

K. S., Ch., 148. 

4. Testator gave the interest and produce 
of the lesidue to his two sisters for their 
lives, and after their decease the principal to 
be paid to theii children, share and share 
alike; but whichever died before the other, 
then the share to be paid to her children in 
equal propoition ; hut if she should have no 
childien, then the interest and produce to be 
paid to the survivor for her life, as aforesaid : 
one sister died without having children; the 
sur\ivor is entitled to the interest for life, and 
the principal is vested in all her children. 
Taylor v. Langford, 3 Tcs. 117. 

6. SemUe, the dictum in JSortJi v. Clia/pman 
(1 F. \V. 666), and the doctrine in Doe v. Coohe 
(7 East 269), that when there appears to be an 
intention on the face of a will to give the 
whole of a term of yeais away from an ex- 
ecutor, a bequest of it, though only for a day, 
is a gilt of the whole term, in case the limita- 
tions over are void, cannot be sustained. Kerr 
01 Ker V. Dungannon (Ijor(l\ 1 Hr. & War. 
509 ; 1 Con. & L. 335 ; 4 Ir, Eq. B. 343. 

6. A bequest to A., and if she shaE die un- 
married or without children, to B., is an abso-* 
lute gift to A,, defeasible by an executory gift 
over in the event of A. dying, at any time 
unmarried or without children. This con- 
struction can only be affected by a context 
which renders a different meaning necessary. 
O'MaliOUei/ v. Burdett, 7 H. R,, H. H,, 388 ; 23 
W. B, 361 ; 31 L. T., H. S., 706. And see ‘ 
10 Ir. Ch. B. 14. 

A gift to X, for life, with remainder to A., 
and if A. dies unmarried or without children 
to B., is an executory gift over, which will 
defeat the absolute interest of A. in the event 
of A. dying, at any time, unmarried or with- 
out children. Ik 

There is no rule of construction arising from 
possible delay in the vesting of a gift, which 
controls the natural meaning of t}ic terms of 
the bequest. Ih. 

(Hft of 1,000?. consols to A. for her life, after 
her death to her daughter B., if B. should , 
die unmarried or without phildrop. the cpn§ol|,|^,,. 
I here will to revert to wiB .J 

I appointed B. residuary legatee. 
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C. died in the lifetime and 

lior death B. enteied ^ ■without 

married, but after ““®j| on the death 

everhavinKa chdd -Beld,tMr 

of B. tot, Ci that it was 

residnai-y leratoo tiwk ette t,^ lifetime 

-nrads “I bare will to revert to C. 
The woras r ;„tpnfled for C. by means 

f ‘rlL“noT; 

a previous taker, and not an alternate 
Xto tele^fEect,if at all. before the period 

after his death to comey to his children on 
their attaining twenty-one, with a proviso 
that i£ H. charged or incumbered the poperty, 
the gift to him should be absolutely torieited, 
a^dlL bi such case the gift » favonr of his 
children should at once take eiffect, ^ 
siPfMl unon by the trustees as thereinbefore 
directed. H., by a memorandum in wilting, 
in 1869, cbaiged his life estate m favom of 
W W. shortly afterwards, on hearing of the 
clause of forfeiture, and before be bad taken 
any benefit under the charge, repudiated the 
security, and obtained another secunty from 
H. In 1874 the trustee of the will, by leave 
of the Court in an administration suit, filed a 
bill against persons who were in possession 
of the^property under a title deiived i^^m a 
lessee of H., to make them amount for the 
rents. H. had no childrcn:-Held, that the 
memoKindura of charge pioduood a foifeitme 
Of the life interest of H., altliongh W. had 
revel claimed any benefit thcrenndei, and had 


LOie than their parent or 
would have been if living. 
He^dLrecteT¥at if bis daughter’s 
living should die without leavinr 
leaving issue, T" 


son then 

die witnour leaving issue, or, 

issue, all of them should die imdar 
unmairied, the trustees should pay 


payable to 

the children ot 
"1 died wiibotit 

■ ugissuO, or all ot them died tmder ap- 
and immarried, the trustees sboidd W tht, 

share which would have been pay a^.-C -'O ^ ^ 

under thi 
J. and M. 
as undis'^ 

disposition of the proceed 


the shaie which would have been |>* 
him under the above txusts to t*r “ ' 
J. ; and that if the testator’s son 
leaving issue. 


...yable to them 
said, to the children of 
daw claimed the corpd*^ 
,e ground that tlie 
ds of sale was void 
ror remoienss. gift to a class not 

asceitainable till at or after the death of the 
son’s widow, who might be a person unborn 
at the testatoi’s death: — Held, that the gift 
was not a gift to such childien of the son and 
daughter as should be living at the 
distribution and the issue of 
as should be then dead, but a gift to all the 
children of the son and daughter, with a girt 
over by way of substitution of the shares or 
such of them as might die before the penod 
of distribution leaving issuc—tbat when the 
sift over of any shaic was void for remoteness 


IV. CrIBT OVEB AETEE A FEE SIMEIE. 

5. T. devised all his leal and personal estate 
to his wife for life ; remainder to his son and 
his heirs for ever j and it he should die with- 
out any heir, then to jilamtiffi. A., by will, 
devised the whole to plaintiff, but he neitiioi 
levied a fine noi suffered a recovery. 1 his 
a fee mounted upon a fee, and a void deyse 
both at law and e<iuity. Tdhwy v. 

3 Atk. G17. 


mns to take under the gift ovy. Ihmt y. 
mrgt, 21 L. E„ Ch. B , 278 ; 51 B, J,, Ch., 
729* 46 L. T. 899; 31 W. B. 327. Afliiming 

51L.J.,01n,417. . . T- 4.4 V.. ao 

2. When legacy is given subject to be de- 
feated by a subsequent event, the legatee has 
an absolute interest till the event happens; 
and if the event becomes impossible, the 
legacy becomes absolute. Zmther v, Cawn^ 
ikh (Lord), Ambl. 368 ; 3 Bro. B. C. 186. 

3. Gift by a testator of ail the residue of 
his estate and ef ects, real and personal, what- 
soever and wheresoever, to his wife, and alter 
her death, to be equally divided to the childien, 
should there he any; he also appointed his 

i twife sqle'executiix. Theie were no children : 
! ---adlthat the wife was absolutely entitled. 

I 16 L. B., Bq*, 282 ; 21 W. B. 


V. 0IET OVEE OE AH ESTATE THE 
ABTEE VIE. 

6. A., having an estate for three lives, settles 
it to the use ot hirnseU in tail* remainder to 
B. : the remainder is void, or if good, it might 
be baired by deed, suriender, or other convey- 
ance. Balmr v. JBayleij^ 2 Yern. 225. 

7. Leaseholds tor lives were devised^ to A- 
and his heirs, and, in case A. died without 
issue, to B. Held, in analogy to a fee simple, 
that A. could noi by dealing wiih the property 
defeat the executory interest of B. Bs 
Bwrber'$ Bettlad Bdaits, 18 L. E., Ch. B., 624 ; 
60 L. J., Ch., 769 ; 46 L. T. 433 ; 29 W, E. 90a 


XT. AsBig3a:]^eii.t* o£ 

'Wlien HevUabJe. See WiiE, XS 


TESTED lOTEitESTS—AssiGNME^^T of. 
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— Sale of Mevermm, See Venbot^ anb 
, PUECHASEB. 

— Bevenions jpasnng hy Will. See Wile, 

XXXIX. IV.— XLI. ni. 

See also Equitable Assignment — Heies 
Expectants and Eevbesionees. 


1. A possibility of a term is assignable in 
equity for a good consideration. Theobalds v. 
Bufoy, 9 Mod. 102, 

2, A possibility cannot be assigned, but it 
may be released, Thomas v. Freeman, 2 Vein. 
560 . 

*0. It is now well known that a possibilit}’- 
may be both assigned and released, Jemon 
X. .lloulson, 2 Atk. 41 7. 

4 . Possibility assignable in equity for valu- 
able consideration in the second degree, and 
(/peiates by way of agreement, and will be 
iuade good, like the case of defective execution 
of a power, or devise of copyhold without 
surrender. WHyht v. Wright, 1 Ves. 411. 

5. A. granted an annuity to B , and cove- 
nanted to charge it upon all such property as, 
in the event of 0. dying before him, he might 
become possessed of at C.’s death, either by 
will or other wise. A . af terwai ds became bank- 
rupt, and obtained his certificate, and then 0, 
died, having bequeathed an annuity in trust 
for A. : — Held, that B. was entitled to a decree 
specifically charging his annuity bequeathed 
in tiust for A. An agreement, of which the 
subject is an expectancy contingent upon the 
V ill of a living person, is not illegal, but will 
be enforced in equity. Zyde v. Mynn, 4 Sim. 
505, Affirmed 1 Myl. & K. 683 ; Coop. tem^. 
Biough. 123. 

6. A remainder of a term is an assignable 
intciest ; as if J. G., being possessed of a term 
of 2,000 years, devised the estate to his wife 
for fifty, if she should so long live, and after 
her decease, to his son for fifty yeais, if, etc., 
nnd after her decease, to his two grandchildren 
lor the remainder of the term. One of the 
grandchildren assigns his interest in the life of 
the father or grandmother. Per oxtrlam . This 
is an assignable interest, and a moiety passed 
by the assignment so decreed. Klnyslader v. 
Courtney, 2 Freem 238. SemUe S. 0. 

land V. Courtney, id. 250. 

7. If a father devisse lands to trustees and 
their heirs till his son attain twenty-five years, 
a mortgage thereof by son when twenty-one is 
void. Sfeneer v. Chase, 9 Mod, 30. 

<8. Expectancy of an heir, either presumptive 
or apparent, not an interest, or possibility 
capable of being made the subject of the con- 
Uact, Carleton v. Lmghton, 3 Meriv. 667. 

9. Devise of use of personals to A. for life, 
and aftei wards to B., though B. dies first, 
tiansmissible. Mmel v. Wallace, 2 Tes. 119, 
Affirmed Id, 318. 


10. The contract for the present demise, by a 
person out of possession, not enforced in equity, 
Bayhj \ . Tyrrell, 2 Ball & B. 358. 


It, A person out ox possession cannot convey 
anything to a stranger; he can only give a 
release to one in possession. Underwood v. 
(k^iTtomn iLord\ 2 Sch. k Lef. 65. 

12. An equitable interest under a contract of 
purchw®® 3nay be the subject of sale; the 
, M^-<iptttrabt converts the original vendee into 
tis equitable interest for Ms 
‘vIMpe, who acquires the same rights which 

ifllilijfij 1 ' 










he had to the benefits to be derived under the 
piimary contract Such snb-contracts are not 
within the doctrine of champerty and main- 
tenance. Wood> V. Griffith, 1 Swan. 56. 

13. H, sold to T. all the machinery on T.’s mill 
and premises. The deed, registered as a bill 
of sale, after reciting the purchase, witnessed 
that T. assigned to a trustee all the machinery 
specified in a schedule on trust, if T. paid to 
H. 6,0001 on demand for T. absolutely ; but, 
in defanlt of such payment, then to sell and 
apply the proceeds. The deed also provided 
that all the machinery which, during the con- 
tinuance of the securitjq should be fixed or 
placed on the mill and premises, in addition 
to or substitution for the present machinery, 
should be subject to the same trusts. T. re- 
mained in possession, workiug the mill, and 
from time to time sold part of the machinery, 
and purchased new, of which he gave notice to 
H. Afterwards H. demanded payment of the 
5,0001 which was not paid. An execution 
creditor of T. issued a fi. fa., and the sheriff 
seized the added or substituted machinery 
Held, that the added and substituted ma- 
chinery became, as soon as it was put in the 
mill, subject to the deed ; and H. was equit- 
able owner, and had priority over the execution 
creditor, without the formality of taking actual 
possession. Holroyd v. Marshall, 11 W. E. 
171 ; 7 L. T., N. S., 172 ; 10 H. L. Ca. 191 ; 32 
D. J., Ch., 193 ; 9 Jnr., N. S,, 213. Affirming 
6 Jnr., N. S., 931 ; 29 L. J,, Gh., 655. 

At law non-existing property to be acquired 
at a future time is not assignable; in equity 
it is so. Ib. 

At law, although a power is given in a deed 
of assignment, to take possession of after- 
acquired property, no interest is transferred, 
even as between the parties themselves, unless 
possession is actually taken; in equity, the 
moment the property comes into existence, 
the agreement operates upon it. Ih. 

14 Qxmre, whether a transfer by deed of a 
contingent remainder, before the passing of 
the 7^8 Viet . c. 76 (which made contingent 
lemainders assig liable at law), would not, 
though made without valuable consideration, 
be held good in equity, as an equitable assign- 
ment. Crofts V. Middleton, 2 Jur., N. S., 628 ; 
25 h. J., CM, 613; 8 Dc G. M. & G, 192. 
Eeveising 2 Kay k J. 194 ; 1 Jur., K. S., 1173. 

Assuming that between the passing of the 
Fines and Kecoveries Act, 3 4 Will 4, c. 76, 

and of the 7 & 8 Viet,, c. 76, a man or feme 
sole could not by any means effectually dispose 
at law of a contingent remainder in fee by act 
inter vivos, except by estoppel by means of a 
false recital, still, upon the true construction 
of the former act, a married woman cbuld con- 
vey such an estate by deed acknowledged. Ib. 

Supposing such a deed could not operate so 
as to pass the legal estate, still, if made for a 
valuable consideration, it would be good to 
confer an equitable title by way of contract ; 
for the Fines and Kecoveries Act gives a 
married woman power, with the concurreneb 
of her husband, to contract by acknowledged 
deed, so as to bind her real estate, though not 
herself personally. Ib. 

The Court will not enforce a deed, although 
made for valuable consideration, purporting to 
convey a contingent interest in land wMoh- 
could not be conveyed at law, ! 1 





VESTING OEDEKS — WAITING OLEEK. 

VISITOR- 
See OhabitYj III, 


Obsetvatioiis on fraud consisting or suppr 
sion, and on posithe misrepresentation 

h Altliongh it ifa a rule of law that a rever- 
sion mnll pass by geneial wor^, unless a 
diierent intention is distinctly shown in other 
parts of the instrument, yet«uch an intention 

may be gatheied bv implication fiom the iom 

of the deed. MuUmem v Mlmn^ S L. l., 
H S 2*16 

2. A testatrix ga%e the mteicst of the resi- 
due to her brother during his life, and after 
his death she gave the residue to her executors 
in trust for four peisons by name, and the 
survivors and survivor of them, to be paid 
to them respectively when they should attain 
twentv-one, with interest in the meantime ; or 
those "foul persons two died during the life 
of the brother:— Held, that they did not take 
vested interests in any part ot the residue, 
hut that the whole of it belonged to the two 
survivors. During the lifetime of the testa- 
ti ix’s brother, one of the two siuvlvors assigned 
all other the estate and eflcects, of or to which 
she was then possessed oi entitled, to trustees 
upon trust for her creditois ; this assignment 
did not pass her contingent interest in the 
testatrix's residuary estate. Pope v. Whit- 
$ Euss. 124 j 6 Tj. J., Ch , 63. 


VIvA VOCE EXAMINATION, 

See Peacticb (Evidence). 


VOLUNTARY CONVEYANCES 
OR SETTLEMENTS. 

— Validity m BanliTiipieij, mid when an Act 

of Banhruptcy, See Bankruptcy, VIIL 

ii* 

— Fraudulent within the Statutes of MlhabetlK 

See Fbauduldnt Conveyances. 

— Voluntary Sffttle^iicnU* See SETTLEMENT, 

XVII. 

— Voluntary Trtists. See 1 busts. 


VOLUNTEER. 


VESTING ORDERS. 
Bee Trustee Acts, I. and II. 


Military. See AR2^iy and Navy. 

Under Settlmnmts. See FRAUDULENT CON^ 
VEYANCES— Settlement, XVII. 


VESTRY, 


VOTE AND VOTING. 


See Ecclesiastical Persons and Property, 
IX. — Local Government, VIIL •— 
Parish— Poor-law. 


See Bankruptcy, XVI ii, and iii,— C ompany, 
VI. I. 2. 


WAGER, 


— Bestraimng Vexatious Proceedings, See 
Injunction, IL xi. 

See also Practice (Appeal)— Practice 

(Cosis). 


Bifferinees on the Stooh Exchange, See 
Bankruptcy, XXIV. xxxiv.; Stock 
Exchange, I. 

See also Gaming and Wagering. 


JlflOB-CHANCELLOK 
Jurisdiction, IL— Practice, 


WAGES. 


— Preferential Claim for. See Bankruptcy, 
XXV. vi. 

See also Company, XVIL xviii. vlii— M aster 
AND Servant— SH ippiNGi 3GS* 


' l?l ' <VIHiAGE, 

3. leiltlingtbn in Middlesex 16 a village 
and not a town. Blaclmore v. Lmidon 
Smeih. Ballmy Co,, B8 L. J., Ciu.'lO 

I'Q ‘ .ii ‘t.iar-.Tsri i I . I f 
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» WAIVER AND ACQUIESCENCE. 


WAIVER AND ACQUIESCENCE. 


§ 


- In Pmctiee . See Practice anb Plead- 

-Jn Bcmlirnjptc^j Proceedings . See Bank- 
ruptcy. 

- JBreaelies of Trusts . Bee Trusts, XXIY. ix. 

- Objectmisto Title , See Vendor and Pur- 

chaser, XL vn. 

^ Forfeiture . See Landlord AND Tenant, 
IX. II. 2.— Vendor and PuPwCitaser 

- BaiifttaUon of Fiaudule^it Famactions . 

See Fraud,! iv. 

- In 3 fode of Kcegnnq Accounts . See Ac- 

count, II. I—Banker, IV. 1. 

• Wai i er of Time . B hen Essence of Coni '} act . 
See Vendor and Purchaser, X. iv. 
Might to Injmictioo }. WhenBan’red hy . See 
Injunction, I. v.— Copyright, Xli iv — 
Light and xVir, V. vii. 3— Nuisance, 
III. 6-— Patent, VII. xii. 6— Trade 
Mark, IV. vi. 3. 

- Waiver or BiscJiarr/e of lien . See Lien, 

II.— Solicitor, XIV. iii.— XV. i. ii— 
Vendor and Purchaser, XIV. v. 3 — 
XIV. VI. 

ee also Abandonment — Confirmation 
—Estoppel — Laches — Limitations, 
Statute op and Lapse op Time— Re- 
lease, and other Specific Titles. 


General Principles, and Know- 
ledge OP Person xIcquilscing, 
7475. 

By Particular Persons, 7477. 

Objections to Jurisdiction op Par- 
ticular Courts, 7477. 

. Op Statute, 7478. 

, Permitting Expenditure or Out- 
lay on Buildings or Works, 7478. 

. Permitting the Settlement or 
Disposition op Property, 7482. 

, Proceedings before Arbitrators, 
7484. 

. Matters op Contract, 7485. 

, Breaches op Covenant, 7488. 

. Debtor and Creditor, 7489. 

. Testamentary Provisions, 7492. 

. Tortious Acts, 7493. 

. Voidable Deeds, Conveyances, and 
Transfers, 7494. 

, Other Cases, 7496. 


I. GEHEBAI. PBIXCIPIES, AEB XXOW- 
EEBGl OE PEESON ACQVIES0IEG. 


1. Wajver or acquiescence, like election, 
presupposes that the person to be bound is 
fully cognisant of his rights, and, being so, 
neglects to enforce them. Vymjanv. 'Vyman, 
30 Beav. 65. 

2, Where acquiescence is relied on, it must 
be shown that the person acquiescing was 
aware oi the matter in which he acquiesced, 
and of the effect of such acquiescence. 
Strange v. Foolis^ 4 Giff. 408. 

8. Acquiescence without fuE and sufficient 
knowledge and understanding of the circum- 
stances of the case, in respect of which such 
acquiescence is alleged to be a bar, cannot be 
of any avail. Pridemw v. Lonsdale^ 32 L. 



Lce as to a legal right, when the facts 

III, ( 




are known to both paities, will not be an 
acquiescence in equity to bind the silent 
party. Crofts v Middleton, 1 Jur., K. S , 1133. 

6. Acquiescence by one of se^eial co- 
plaintiffs in the act complained of piecludes 
the inteiference of the Court upon an intei- 
locutoiy application as much as upon deciec ; 
and the rule is the same although some of the 
co-plainlifts are infants. Marher v. Marler, 

9 Haie 15 ; 20 L J., N. B., Ch., 246 ; 15 Jui. 
663. 

Patties cannot be said to acquiesce in the 
claims of otheis unless they are fully cogni- 
sant of then light to dispute them. IK 

6 Theie can be no acquiescence in acts in 
which the paity is ignoiant that he has a right 
to dispute. Cholmondeley v. Clinton* 2 Mcriv. 
362. 

7. Distinction between the effect of acquies- 
cence, upon a motion for an injunction and 
on a demuncr. In the former case, acquies- 
cence merely prevents the special protection 
by injunction, but in the latter it must be 
such as to disentitle the plaintiff to any relief 
whatever. Cordon v. Ckeltenliam Mailmaij 
Co., 5 Beav. 229. 

8. Xo act will amount to a confirmation of 
an impeachable tiansaction unless the party 
has become aware of the fraud, and is also 
aware that his act will have the effect ot con- 
fiiming it. Murray v. Palmer, 2 Sch. & L. 486. 

9. A party is not bound by acquiescence 
when ignorant of his rights. Esvjg, Chaniberh^ 

2 Mont. & A. 476. 

10. Acquiescence imports fullknowledgo, and 
a cestui que trust cannot be bound by ac quies- 
cence unless he has been fully informed of his 
rights, and of all the material facts and cir- 
cumstances of the case. lAfe Association of 
Scotland v. Slddall, Cooper v, Greene, 7 Jur., 

N. S., 785;4L.T,N.S,31L 

11. A,, a solicitor, was entrusted by a client 
with money to be lent on mortgage, lie 
appropriated the money to his own use, and 
atteiwaids being picssed by B. Ms client, 
obtained from another client, 0., fraudulently, 
and wuthout consideiation, mortgages of 
cqi liable estates belonging to 0. which he 
banded over to B. A soon after became 
bankiupt, and neaily three years afterwards 

O. di>^o\ered, for the first time, the nature of 
the tiansaction between A, and B., whereupon 
he filed a bill against the latter to be relieved 
from the moitgages Held (affirming the 
decision of the Master of the Bolls, and re- 
versing that of Lord Chancellor OampbeH), 
that he was entitled to the relief sought, and 
that his claim had not been barred by ac- 
quiescence or confirmation whilst he was 
ignorant of the facts constituting his equity. 
^Vadl w Coder ell, 1 X. B. 486 ; 11 W. B. 442 ; 
8L.T.,X. S, 1. 

12. Acquiescence in what has been done will 
not be a bar to relief when the person alleg 1 
to have acquiesced has acted, or abstained 
from acting, through being ignorant that he 
possessed rights which would be available 
against that which he permitted to be enjoyed. 
Beamhmi^ {Mmrl) v* Wmn, 6 L. E,, H. L., 223. 

13* SemUe, that mere submission to a wrong- 
ful aci^ which has been completed without the 
knowledge or assent of the person whose right > 
is IttMnged, cannot, without some 
amounting to accord and satisf 
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waiyee and acquiescence. 


consideration of a friend of the bankmpt 
paying a mm to the creditors. After this the 
assignees discovered that other propeit.y to a 
large extent had been concealed by the bank- 
rupt, and they presented a petition to discharge 
the annulling older, as having been obtained 
by fraud, and before this petition had been 
hcaid filed a bill to restiamthe bankrupt lioin 
getting in the concealed pioporty. The peti- 
tion was ultimately dismissed by the Loid 
Chancellor, on the ground that the assignees 
having, when they consented to the annulling 
Older, been awaie of previous fraudulent con- 
cealment, could not be held to have couscnhvl 
to the order on the faith of the banki iipt ha\ in™, 
made a full disclosuie of his piopert> --Oeld, 
that the proceedings in the cause ought to be 
stayed without costs. Msnj v. Adams, 2 lie G. 
J. & S. 147 ; 10 Jui., N. S., 459 ; 10 h. T\, X. b , 
492. 

7. Major E. died in India in September 
1810, having left his propeity between M. and 
H., and having appointed L. testamentary 
guardian. In December 1810, J., being in- 
debted to Major E , executed a bond for 
securing payment of the debt, and deliver c d 
it to the agent of Major E. L. died in 
January 1870, and in July 1871, M , with her 
husband, filed a bill against L.’s represent atiN e&, 
alleging that L. had neglected, by registration 
of the bond or otheiwise, to realise J/s debt 
for the benefit of Major E/s representatives^ 
by which neglect the debt became iirecov ei able 
in 1831, owing to J.’s insolvency. M. and her 
husband first knew of the bond in 183J, font 
were unwilling to interrupt the fiiendly 
lelations between themselves and L., and 
so declined taking proceedings during L.’s 
lifetime: — Held, without reference to other 
objections, that the plalntiifs had, by their 
own acquiescence, disentitled themselves li> 
any relief in the matter, Sleema^t, v. 

20 W. E. 109. 

8 In 1841 sisters voluntarily siiriendcred io 
their brother his promissory notes tor money 
owing to them, but under such circumstances 
that the transaction could not be sustained if 
complained of in due time. One sister diuO in 
1852, and the other in 1857, and the brothci 
died in 1860. In the following year a bill was 
filed by the representative of the sisters to nn* 
aside the transaction :--neld, that the plaintiff 
wholly failed, this being an attempt to rip up 
a transaction nineteen years old, when all the 
actors in it were dead, and which transaetioH 
they all understood at the time. Mimkmfmli 
V. Stuart^ 36 Beav. 21. 

9. An intending lessee cannot throw anv 

responsibility upon the solicitor of the lessor, 
though no other party be present at the time, 
by a simple appeal to the effect that ** he was 
sure the solicitor would not let him do anything 
wrong.” SaberdasUri v. B Jtir.. 

H. S., 611. 

10. A shareholder who had acquiesced in the 
recommencement of the works afterwards sold. 
his shares to a purchaser, who pfo|ected tp the 
further prosecution of the works : — Held, that 
the purchaser was bound by the acquiescence 
of his vendor. Ffoolis v. SoutliAViisterih 

''may Co,, 1 Sm. & O. 142 ; 17 Jur. 305. 

11. The doctrine of acquiescence is founded 
upon conduct with a knowledge of one's legal 
rights. The acquiescence which will deprive 


release under seal being shown, bar his right 
o! action ; although, under the name of laches 
It may afford a ground for lefusing relief 
under some particular encumstances. Be 
Bimehe v Alt, 38 L. T., ^ 

Gh, D., 286 ; 17 L. J., Oh. , 386. 

1. Creditors having, subsequently to^ the 
appointment, signed resolutions authorifaing 
the assignees to do ceitain acts as assignees, 
which they could not have pei formed without 
.such authority, and to act generally as as- 
si^mees, are debarred from questioning the 
v^Sidity of the appointment at a subsequent 
period, upon grounds of which they were 
aware at the time of signature. Bxj}. mUi, 
Me Wyatt, 1 Dea & Ch. 445. 

2. A waiver m;;ct he ar_ 
knowledge. BamUy (Bari) 


must be an intentional act with 

A “ ” ^)y. London, Chat’ 

limn, 4* ^Boirr Jiailway Co,, 15 W. E. 817 ; 16 
L. T., K. S., 217 ; 36 L. J , Ch., 404 ; 2 L, E., 
H. L., 43. 

3. A party by acquiescing may raise such 
difficulties as to pi event the Court from inter- 
fering to remove temporary bais. To charge 
a party with acquiescence he must be affected 
with knowledge ot the facts acquiesced in. 
JBlettnerhnhset Bay, % Ball & B. 137. 

Where the facts constituting fraud are in 
the knowledge of the party, and he lies by for 
twenty-fiv e jeaxs, he cannot get relief Id, 118. 

A party acquiescing and receiving money 
under a misapprehension of his rights, not 
bound by it as in case of a contract for a 
disputed title or the compromise of a litigated 
right. M, 128. 

Upon a bill by a lessee evicted for non-pay- 
ment of rent seventeen years before, though 
imputing Imufl, unsupported in proof, but 
placing fo! libeity to try validity of the evic- 
tion at law by the removal of temporary bar, 
a mortgage of the tenant’s interest, vested in 
the landlord Held, that he was entitled to 
such relief, there being no equitable circum- 
stonoes to bar him of that right, he having 
acquiesced in ignorance ol Ms rights, and the 
defendant having hy the concealment of a fact 
obtained a legal advantage, which consistent 
with good conscience should not be allowed to 
protect his title on such a trial. S. C, 2 Ball 
k B* 104. 

4. Where there was no acquiescence with 
knowledge of rights, a lapse of ten years was 
held not to affect the rights of a client seeking 
to set aside a purchase by his solicitor, Austin 
V, Chambers, 6 Cl. &c E. 1. 

5. Upon one of the sections of a railway, 
deposited with the clerk of the peace, and 

^ referred to by an Act (afterwards passed) 
i I ^ authorifaing the formation of the line, there was 
^ H a: note to the effect that a particular road, 
\ i } tlierem delineated, was to be stopped up, and 
I ' 'another; therein also delineated, was to be a 
I # subftitiited road for it Held, that the public 
*1 1 s , and the landowners were not thereby affected 
I , with norioe, so as, upon the ground of acquies- 
cence^ to he pr<^cluded from obtaining an in- 
: A ' years afterwards, on 

^ i' i’ M woof Ming to stop up the road. 

Att,’ % ■ Crmt A^orthern Mailmau Co,, 4 
' k Sm. 75 ; ■ U Jur. 684 ; 15 Jur. kl, 

. ; '6.: A bantarupt was- refused his certificate 

^ on the ground of fraudulent concealment of 
^ property. .Subsequently a consent order for 
: ‘ ^ annulling the bahkruptoy was obtained, in 
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a man of his legal rights must amount to fraud. 
The following are necessary elements to con- 
stitute fraud of this description: — (1) the 
plaintiff must have made a mistake as to his 
legal rights ; (2) he must have expended money 
or done some act on the faith of his mistaken 
belief ; (3) the defendant, the possessor of the 
legal right, must know of the existence of his 
own right which is inconsistent with the right 
claimed by the plaintiif ; (4) the defendant 
must know of the plaintiff’s mistaken belief of 
his rights; (5) the defendant must have en- 
couraged the plaintiff in the expenditure of 
nmney, or in the other acts which he has done 
either directly or by abstaining from asserting 
bis legal rights. Willmott v. Barher^ per 
Fry, J., 15 L. E., Ch. D., 105; 49 L. J., Ch., 
792 ; 43 L. T. 95 ; 28 W. K 911. 


II. BY FABTICELAE PEBSOKS. 

Inf ant, 2 1, Infancy of defendant no excuse 
for plaintiff’s delay. Jo7ies v. Turherville, 
2 Yes. J. 11 ; 4 Bro. G. 0. 115. 

2. A petition to annul an adjudication in 
bankruptcy on the ground of the infancy of 
the bankrupt, but which was not presented 
until after the expiration of the time limited 
for that purpose by the 233rd section of the 
Bankrupt Law Consolidation Act 1849 (12 
k 13 Viet., c. 106), dismissed as out of time, 
the Lord Chancellor holding that the case of 
an infant was no exception from the provisions 
of that section. Be West^ 3 Be G. M, & G. 
198; 22 L. J , Bky , 71. 

3. An encroachment of a water-course was 
made in the infancy of the ancestor, who 
acquiesced for twenty-one years after he 
became of age. The Court would not after- 
wards notice his complaint. Oiwr}m7j {Lord) 
V. Bodhridges, Gilb, Eq. Eep. 3. 

4. An infant cannot avail himself of his 
infancy to excuse the non-assertion of his 
right under an executory agieement made 
with his ancestor where the immediate per- 
formance of his part of the contract is essential 
to the interest of the other contracting party. 
Griffin V. Griffin^ 1 Sch & Let 852. 

5. Where a building lease was gianted during 
the minority of infants, with a covenant that 
they, when of age, should confirm it, and the 
infants accepted rent for ten continuous years 
after coming of age, decreed, that the lease 
should be established. Sndt/i v. Zm, 1 Atk. 
489* 

If a person of age grant a lease, having no 
title in premises, and the lands afterwards 
descend to him, the lease shall enure by way 
of estoppel; otherwise if he had been an 
infant. Ik 

6. Expenditure on an estate claimed with 
plaintiff’s knowledge, but chiefly in his 
minority, held no defence. Scott v, Scott. 
11 Ir. Iq. E. 487. 

Married 7. Quasrct whether a 

married woman who is entitled to the interest 
of a fund to her separate use, without re- 
straint upon anticipation, can he bound by 
„ acquiescence in an improper investment of 
the fund. Davies v. Modgson^ 4 Jur., K* S., 

1 

, 8, On the marriage of a female infant, pxo- 

I } i, \ vxii* 


perty then in reversion was settled under the 
court to her separate use for life, remainder 
to her children. Part of the property fell 
into possession during the life of the first 
husband, and the other part during the life 
of a second. She married again, her third 
husband having notice of the settlement. He 
afterwards filed a biE against the trustees of 
the funds for an account, and to obtain pos- 
session in right of his wife : — Held, that the 
wife not having repudiated the settlement 
upon her first discoveiture, must be consideied 
as having adopted it, it being for her benefit ^ 
to do so, and that it was binding on the 
husband who had notice of it, and his bill 
was dismissed with costs. Ashton v. M^Dottr 
gall, 5 Beav. 66; 11 L. J., N. S., Ch., 344; 

6 Jur, 447. 

See also Husband and Wife, XI. v. and ix., 
and other Bivisions. 

Company or Corpo7*aiion.2 9. Where an 
incorporated company stands by and permits 
expensive woiks to be executed at the spot 
where its premises are situated and its 
operations cairied on, the effect, for all pur- 
poses of knowledge and acquiescence, will be 
the same as in the case of an individual. 
Laird v, Birkenhead Bailway Co., Johns* 

500 ; 6 Jur., N. S., 140; 29 L. J., Oh., 218* 

10. Where a company has stood by and seen 
works performed, it will be held to have 
assented to them, as much as if the company 
had been an individual. Mill v. South Sta ford- 
shire Hallway Co., 11 Jur., H. S., 192: 13 
L. T., N. S., 63. 

11. A board having statutory power to con- 
sent in writing to a particular act is not bound 
by tacit acquiescence. Xerr v. Preston {Cor-- 
poratioii), 6 L. B., Oh. B., 463 ; 46 L. J*, Oh., 

409 ; 25 W. B. 264, 


III. OBJECTIONS TO JUBISBICTIOH OP 
PABTICTJLAB COBBTS. 

12. Ho appearance or answer will give a 
jurisdiction to a limited court. Grem v. 
Biitherforth, 1 Yes. 471. Bonn v. Baltinwre, 

1 Yes. 446. 

18. Filing a cross bill prevents any objection 
to the jurisdiction. Bwrgess v. Wkeate, I 
Eden 190; I W. Bla. 121. 

14. Prohibition lies not to an inferior court 
after the defendant has pleaded there, for by 
pleading the defendant submits to the juris- 
diction. But at the suit of the King prohibition 
lies, though the defendant has pleaded ; but 

, if a prohibition has been granted, the Court 
will grant a supersedeas if there is an affidavit 
that the cause arose within the jurisdiction. 
Anon.^ 1 Vern. 301. 

15. The bankrupt deposited with A. the title- 

deeds of premises which he had previouslt 
mortgaged to E. k Co. After the hankruptcy 
it was agreed between E. k Co., A., and the 
assignees, that the assignees should g4l the 
premises, and, apply the prooeeds in payment 
of E. k Go. ; and A,, upon a petition by the 
solicitor of the bankrupt, claiming a lieu by 
deposit of the title-deeds of the premises 
prior to A.:~-Held, that there was no jufisdic-? 
tion in bankruptcy, to deteripine the priority ^ 
of lien between A. and the petitioner; , 

Sililml) 



that A. was not pieoMed 

tti© itirisdiction by filing affidavits as to tne 
merits. Morp, Allisonf 1 (3. & J. 210. ^ 

1. II in an ecclesiastical court, a party is 
cited as resident witbin tlie jmisdiotion, and 
appears and pleads without ob 3 ection, he 
cannot afterwards put that fact ^ in ^ssue. 
And in such case an intervener is not at 
liberty to raise an objection to the junsdiction 
on that ground. Chichester v, Donegal, 6 Madd. 
275. 

2. A creditor* resting upon a common law 
lien, without proving under the commission, 
pre^dously to the Bankruptcy Court Act, 
appeared as a respondent, in opposition to 
a petition before the Vice-Chancellor, who 
ordered that the matter should be refp-ed 
to the commissioners, to ascertain the rights 
of the seveial parties, and that the creditor 
should have his costs. The creditor attended 
the in^iuiry before the commissioners, but did 
not draw up the order of the Vice-Chancellor: 
^Heia, that this was not enough to bring 
him within the jurisdiction of the Court;— 
Held, also, that filing an affidavit is not a 
waiver of any objection to the jurisdiction. 

Ae Mills, 1 Dea. & Gh. 250. 

3. The subject of the suit was a mine in 
America, in which the plaintiff and the de- 
fendants, P. and B. (all Americans), were 
interested. Various negotiations and contracts 
were made and entered into between the 
parties, under or by virtue of which an English 
company was formed here to work the mine. 
T. came over to this country to superintend 
the English company, but B. remained through- 
out in America. Disputes arose, and a suit 
was instituted hero to restrain P. from selling 
certain shares of the English company; for 
an account ; and for other relief. P. did not 
object to the junsdiction. An order was 
made in the suit to serve process upon B. 
in, America, which was done:— Held, upon 
a motion by B. to discharge such order, that 
as It did not appear that P. was B.’s agent, 
Ms not objecting to the jurisdiction did not 
operate as a waiver by B. of any objection 
which he (B.) might have to it, or of Ms rights 
as an American citizen to be sued in respect 
of an American contract, in the couits of his 
own country alone. Dmis v. Dark, 42 L* J., 
Oh., 204 ; 21 W. R. 136. Affirmed 42 L, J., 
Oh., 673 ; 21 W. R, 301 ; 28 L. T., N. S., 296. 


IV. OF STATUTE. 

4, A statute, or charter having the force of 
. a statute, may be waived by the party for 

,, Whe^e benefit it was enacted, so as to render 
of persons disregarding it legal. 
^ y. &teat DaMcrn Dailroav Co., 26 

, I S 371 ; 49 L. T. 

I '|f|f f f ; |41 ; 47 L. T. 727, 

' I u ' i '.'"I lU 

% PERMITTING EXPENDITURE OR OUT- 
DAY ON, BUILDINGS OR WORKS, 

5. The relief in respect of expenditure, under 
ah erroneous opinion of title, or an expectation 
of a larger interest, or that the enjoyment 
would not be disturbed, with the know' 
permission of the dthvr paity, requi 


of bad faith clearly made out. In this instance 
it failed for want of evidence. Da7m v. Sjmr- ^ 
Her, 7 Ves. 231. 

6. Injunction against draining, preparatory 
to opening a coal mine, with prejudice to a 
canal, before establishing a right at law, 
refused, upon laches of two years’ permitting 
expenditure. Dirnilngha^n Ca^ial Co. v. Dlogd, 
18 Ves. 615. 

7. If owner stands by and suffers a stranger 
to build on his land without notice of title, 
stranger shall have the land, but there must 
he no title or colour of title in the stianger 
to build. AU.-Gen. v. Balllol College, 9 Mod. 
411. See also 1 Anstr. 185; 2Atk. 83; Gilb. 
Eq. Rep. 85. 

8. Remainderman lying by, and suffering 
the tenant to lay out money without giving 
Mm notice of his intention to impeach his 
title, a ground of relief against the remainder- 
man. Shannon v. Bradstreet, 2 Sch, & Lef. 73. 

After lying by for a length of time, remain- 
derman shall not turn round to the tenant to 
seek compensation against the assets ot tenant 
for life. Ih, 

9. To have a work, erected at great expense, 
whether private or public, removed by this 
court as a nuisance, the person complaining 
should have given notice not to proceed, 

; otherwise the Court will leave the complainant 
to law. "Jones v. Bo^jal Canal Co., 2 Moll. 319. 

10. Where an agent had permitted his princi- 
pal to expend money on an estate, which the 
agent afterwards claimed as his own, and to 
which his real representative established a 
legal title by ejectment, the Court granted 
an injunction to restrain an action Brought 
by the agent’s representative for mesne profits. 
Where an action for trespass for mesne profits 
is brought against a party who has a cross 
claim against the plaintiff at law for money 
expended on the land, the Court ■will grant ait 
in 3 unction to restrain the proceedings at law, 
there being no right of set-off in such an 
action. Cawdor {Lord) v. Lewis, 1 Y. &: Coll. 
427. 

11. The Court, in exercising the increased 

powers conferred on it by modern legislation 
in respect of legal rights, will have regard to 
the principles upon which it formerly acted, 
and will not therefore entertain a suit where a 
party has had ample opportunity of trying his 
right at law, and no action had been brought. 
Swaine v. Great Worthem Mailwm Co., 9 Jur.» 
N. S.,1196. ^ 

Where a party had kin by and allowed 
expenditure to be incurred, and a trade, which 
mighty be a nuisance in point of law, to be 
established, and cariiod on for a considerable 
period, without asking for the interference of 
the Court or bringing an action Held, that 
he was precluded by acquiescence fro|n oV 
taining relief in equity, though the tra^e fa 
been gradually increasing, Ih. i 

12. Plaintiff had a lease of cerWM Mollis, 

which was nearly expired. A., the lessor, oh 
Ms marriage, settled these miffs on himself 
for life, then to the first and other sons of his 
marriage^ in tail male ; remainder to his own 
right heirs. Plaintiff afterwards took a new 
lease fi^om A./ the father, " " ' 

nded 
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to make such a lease, but he never made plain- 
tiff acquainted with the settlement; on the 
contrary, wrote to hini to desire he would 
keep one of the mills in repair. ^ A. died, and 
his son recovered against the plaintiff at law, 
who brought his bill to be quieted in his pos- 
session during the lease, which was decreed, 
by reason that the son, knowing the imper- 
fection of his father’s lease, suffered the 
plaintiff to rebuild, Hcmn mg v. Mwers, Gilb. 
Eq. Ecp. 85. 

1. If a man is conscious of a defect in his 
title, and, with that conviction on his mind, 
w^ill expend money in improvements, he is not 
entitled in equity to avail himself of them; 
but it a pel son entitled to an estate will 
encourage the possessor of it to expend his 
money in irapiovements, or if he will look 
on and suffer such an cx^oenditure without 
apprising the party of his intention to dispute 
his title, and will afterwaids endeavour to 
avail himself of it, the jmisdictiou of the 
Court of Equity will attach upon him on the 
ground of fiaud, Kenney v. Bromi, 3 Eidgw. 
P. 0. 618, 519. 

2. Where a company has stood by, and seen 
woiks performed, it will be held to have assented 
to them, as much as if it had been an in- 
dividual. Hill V. South Staffordshire Railway 
€o., 11 Jur., N. S., 192; 12 L. T., E. S., 63. 

3. The equitable rule as to the effect of a 
person’s lying by, and allowing another to 
spend money on his property, does not apply 
•where the money is expended with knowledge 
of the real estate of the title. Rennie v. Yoting, 

2 De G. & J. 136. 

4. In 1794 an Act of Parliament was passed 
empowering a company to make and maintain 
a canal, and the Act provided that “ it should 
be lawful for owners of lands within the 
distance of twenty yards from the canal to 
take water from the canal for the sole pur- 
pose of condensing the steam used in working 
any engine, but for no other puipose.” The 
defendants were the owners of two mills, one 
of which was begun in the year 1829, and 
during the erection of it an application was 
made by the then owner to the company to 
be allowed to lay down pipes from the canal 
to his engine house, to convey water for steam 
and injection. No condition was made by the 
cotnpany that the use of the water should be con- 
fined to condensing purposes ; and the owner, 
with the knowledge of the company, and 
under the superintendence of their engineer, 
laid down pipes for both the above pmposes. 
After a lapse of several years an action was 
brought by the company against the owners 
of the mill for getting water for other than 
condensing purposes; and they obtained a 
verdict, with damages, and then filed a hill 
for a perpetual iniunction Held, that the 
company were precluded by the acquiescence 
from disputing the right of the owners of the mill 
to obtain water for both the above purposes ; 
but an injunction was granted to restrain the 
defendants from using the water to make sow 
or ske, and for cleaning the boiler^. MmMale 
Canal Co. v. Khig, 1? Jur. 1001 ; 22 E. Y, Ob., 

5 ' 'The other mill was built in 1841, and the 
notice then given to the company was for 
: Iberty to lay a pipe for injecting water only, 

; was nmde after the millowner liad received 

• t ! ,! I . ' • . t 


notice that the company would insist on ad- 
hering to their Act of Parliament : — Held, that 
there was no acquiescence on the part of the 
company as to this mill; and an injunction, 
restraining the defendants from using the 
canal water for any other purpose than that of 
condensing steam, was granted. Ib. 

5. Specific performance decreed of parol 
agicement as to land, made as a family com- 
promise of doubtful rights, where there had 
been part peifoimance by possession and 
improvements, and acquiescence near nineteen 
yeais; a third person being permitted to act 
on his conception of right not questioned at 
the time by defendant, who cannot object that 
he had acquiesced under expectations from that 
third person, which weie in part disappointed. 
Stochley v. Stochley^ 1 Ves, & B. 23. Bee also 
Stajyleton v. Stapleton^ 1 Atk. 2. 

6. Expenditure on an estate claimed with 
plaintiff’s knowledge, but chiefly in his minority: 

— Held, no defence. Scott v. Scotty 11 Ir. Eq. E. 
487. 

7. Where a man, conusant of his light, suffers 
another to build on his ground without setting 
up a right till afterwards, the Court •will oblige 
the owner to permit the person building to 
enjoy it quietly. JEast India Co* v. Vineent^ 2 
Atk. 83. 

8. Where a tenant under a void lease makes 
great improvements, with the knowledge and 
approbation of the landlord, he is entitled in 
equity to a valid lease. Semble. Hardoastk v. 
ShaftOi 1 Anstr. 185. 

9. Whether a corporation consisting of 
numerous governors would be bound by the 
acquiescence of some, standing by, permitting 
expenditure, etc., qitmre. Machcr v. Foundling 
Hospital^ 1 Yes. & B. 188. 

10. If a strangei builds upon the land of A., 
supposing it to be his own, and A. remains wil- 
fully passive, equity will not allow him to profiit 
by the mistake ; but if the stranger knows that 
the land upon which he is building belongs to 
A., then A. may assert his legal rights, and 
take the benefit of the expenditure. And a 
tenant building on his landlord’s land, in the 
absence of such special circumstances, acquires 
no right against him at the expiration of the 
tenancy. Ramsden v. Dyson, 1 L. E., H. X*., 
129; 12 Jur.,N. S., 506; 14 W. E. 926. Be- 
versing S. C. sub mm. Thornton v. Ramedmi, 

4 Giff. 619 ; 10 Jur., N. S„ 839 ; 12 W. B. 86D ; 
10 L. T., N. S., 481. 

If a tenant, being a mere tenant kt Will, 
builds on the land in the belief that he 
thereby acquires a title afterwards to Claim a 
lease o'f the land, and the landlord allo-^s liim 
so to build, knowing that he is acting in that 
belief, and does not interfere to correct the 
I error. — SemUe^ that equity will interiere to 
i compel the grant of a lease. Ib. 

[ By a practice which prevailed for many 
years upon the estates of which the late Sir 
J. B. was tenant in fee, persons desirous of 
building took land either with or without a 
lease. If without a lease, the land was held 
at a low ground rent^ upon a tenure locally 
known as tenant right.” Persons holding by 
this tenure wete for many years treated by 
Sir J. B. as having transmissible intefesis*, and' 
Ms agents encouraged the belief, that as long 
as tenants paid their ground t#its ^tutet W|,J| | 
not be disturbed. ‘When a granted. 
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it was nsiially, though not ^ 

ciouna rent o£ double the amount of the lower 
rent, and for a term of sixty years, renewable 
every twenty or forty years, upon payment of 
a fine. In 183T D.. for building purposes, took 
a piece of land from the agent of Sir J. b at 
the lower rate of ground rent, mthout any 
stipulation as to the teims of his holding, 
and, as he alleged, upon the assurance that 
he would never he distuibei Upon this land 
he expended l.SOOl. in building. In 1845 (Sir 
J E having died) D. took a further piece of 
sroand, at the same rate of ground rent, from 
the trustees of Sir J W. E. (the snooessoi of 
Sir J. B.)» ^ minor, having applied to 

them in writing according to a printed form, 
supplied by them, whereby he undertook to 
hold as tenant at will. Upon this piece of 
land he also built. In 1861 Sir. J. W. R., 
having attained his majority, commenced an 
ejectment against D. to recover possession of 
both pieces of land, and B. thereupon filed 
his bill for the purpose of obtaining a de- 
claration that he was entitled to a lease or to 
compensation : — Held, that B. was not entitled 
to relief, inasmuch as the evidence failed to 
show that he built in the belief that he had 
the right to hold for ever, on the tenant-right 
system, and to call for lease when minded to 
do so, or that Bir J. R. knew he was building 
in that belief; and inasmuch as the repre- 
sentations made by Sir J. R.’s agents merely 
amounted to an assurance that there was no 
intention to disturb the tenants, and that 
they might rely upon the honour of the R. 
family Held, also, that the fact that the 
amount of the lent remained to be settled be- 
tween the lessor and lessee, and the want of 
reciprocity iu the supposed right, would have 
disentitled B. from calling for a lease. Ib. 

Held, also, that Sir J. R. would not have 
been bound by statements made by his agents 
iekofi the contract, unless he had authoiibed 
such Statements, or knew that they had been 
made and acted on. Ih 

1. k railway company had constiucted its 
line »o as to leave the passage for a pmate 
road two intervals of nine feet three inches 
each. The interval required by the Railway 
Clauses Act, for a similar right of way, was 
twelve feet, The plaintiffs right of way was 
not disputed ; but he had lain by and allowed 
the railway works to proceed, and the damage 
accruing to the plaintiff in consequence was 
of small amount : — Held, that he, having de- 
layed the assertion of his legal right, and the 
damage slight, the Court would not grant an 
injunction to restrain the infringement on the 
teal right. Wintle v. Bristol 4' South Wales 
timm MaUway Co,^ 10 W. B. 210; 6 L. T., 
f 'll,, 

% A railway company, having constructed 
L a' femnel,^ proceeded to dispose of the ground 
I 1 undbr TOCh the tunnel ran, and contracted on 
; ^ the to sell a portion to B., subject 

to the condition that he was to erect no build- 
^cavations, etc., but 

> by fie pHncipal ehgiheer. entered imm^ 

'i j/f in. lot the 

engineerr for the approval of the 
eer.;,. The-* fessideift' engineer 
■ to the' principal' but 
he might proceed,' ,'B. 


thereupon proceeded till the 26th October, 
when the conveyance was completed, and the • 
company’s solicitor, finding him carrying on 
building operations, asked if he had the ap- 
proval in writing of the principal engineer, and 
told him he must procure pt. The principal 
engineer then for the first time saw the plans 
of the proposed buildings, and immediately 
condemned them as dangeious to the tunnel, 
and therefore, of course, also dangerous to the 
proposed houses. B. insisting on proceednisr, 
the company caused an infoimation to be filed 
to restrain him, on the ground of danger to the 
public. A counter information was thereupon 
filed against the company to lestrain them 
from lunning their train», on the same gTound 
of danger to the public. The fact of danger 
to the public by the continuation of B.’s plans 
was fully made out. An injunction had been 
obtained on the first information, and refused 
on the second*— Held, at the hearing, first, 
that the approval of the company’s resident 
engineer was not binding on the company; 
and, secondly, that the defendant B. having 
been allowed to continue his works from 
August to the 26th October was, under the 
circumstances, not such an acquicbcence on the 
part of the company as to exempt B. from 
being restrained from further prosecuting his 
building. Att-9en. v. Briggs, 1 Jur,, H. S., 
1084. 

S. A railway company made excavations 
upon their own lands, the pui-pose of which was 
the partial diversion of the stream of water 
of a navigable river; and the works so prose- 
cuted necessarily occasioned the obstruction of 
a private road. The plaintiffs, who were the 
owners of a fulling mill, which was supplied 
with water from the river, alleged that the 
proposed diversion of the stream was illegal 
under the powers of the Act. The plaintiffs, 
who had a right of way over the private 
road, also alleged that the company were 
interfering with the road without the per- 
formance of the conditions imposed by the 
railway Act, as preliminary to interfering with 
the road : — Held, that although the company 
were working on their own land, the plaintiffs 
must he held to have had notice of the in- 
tended works of the company ; and had by an 
acquiescence for eighteen months, during which 
the company Imd expended a large sum of 
money on the works, precluded themselves from 
asking for the interposition of this Court by 
injunction. SernUe, the plaintiffs, although 
interested, by the situation of their property 
or the nature of their business* in preserving 
open the navigation of the river Calder, bub 
not otherwise interested in the navigation, 
were not entitled to sustain a suit to enioroe 
clauses in the railway Acts protecting the (Mder 
navigation from injury by the railway works. 
Illingworth v. Manchester ^ BeeSk 
Co., 2 Rail Ca, 187. 

4. In 1794 an Act authoHsed the matehg of 
a public canal through lands of which A. was 
the owner and B. his lessee, and upon payment 
of the compensation the land was to vest in 
the company. An arrangement was made in 
respect of compensation with B,, but not with 
,A. The qanz^ was made **'wit]h. the 
' sent and approbation of and in ' 
with 
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the expiration of the lease in 1844. The re- 
presentatives of A. then recoveied at law the 
land taken for the canal: — Held, in eqnity, 
that A., having thus sanctioned the formation 
of the canal, was not entitled to retake 
possession, but only to a fair compensation, to 
be determined by the agricultural value of the 
land taken, as calculated in 1844, and not in 
1794 • — Held, secondly, that persons who had 
bought A.% piopeity, with notice into the 
conditions of sale as to the canal, weie equally 
bound by the same equity — Held, thirdly, 
that this Court might itself determine the 
amount of compensation. Bemfovt {Bulie) v. 
JPatTU% 17 Beav. 60; 17 Jur. 682; 22 L. J., 
Ch., 489; 1 Eq. Hep 41. 

1. If a man stands by and allows another to 
erect a building on his ground, and he after- 
wards agrees as to the rent to be paid for it, 
neither the owner of the land, nor any person 
claiming under him, can dispute the right of 
the builder to use the land. Mold v. Wheat- 
'CToft, 27 Beav. 510. 

2. Where a landlord stands by and sees a 
tenant lay out money on the faith of a promised 
lease, this, though not strictly part of perform- 
ance, may raise an equity analogous to that 
which is raised when one stands by and sees 
his neighbour spending money on his land. 
SemUe, JSPimn v. Fahian, 11 Jur., N. S., 861. 

3. A defendant on the 28th March called on 
the plaintiff, who occupied a house adjoining 
his, and infonned her that he was going to 
eiect a photographic studio on a building at 
the rear of his premises, and that plans had 
been prepared. The plaintiff, under a mis- 
understanding as to the spot where the studio 
was to be erected, made no objection and did 
not ask to see the plans. On the 8th April the 
workmen commenced operations. The actual 
erection of the studio began on the 16th, and 
the first complaint was made verbally on the 
24th, by which day considerable progress had 
been made in the building. On the 28th a 
formal written complaint was made, and on 
the 5th May the plaintiff filed a hill tor an 
injunction and damages, alleging obstruction 
of air and light. The bill was dismissed with 
costs by the Tice-Chancellor, on the ground of 
delay and acquiescence • — Held, that although 
there had been sufficient acquiescence to 
justify the Court in refusing an injunction on 
inteilooutory application, there had not been 
such acquiescence as to justify the dismissal 
of the bill on that ground. Jolimon v. Wyatt ^ 
2 Be G. J, & S. 18; 9 Jur., H, S„ 1333; 33 
L. J., Ck, 394; 12 W* E. 234. 

Held, also, that the case was one in which 
the Court ought to exercise the jurisdiction 
given to it by the 21 & 22 Viet., c. 27, and 
^determine whether the plaintiff was entitled 
to any and to what damages. Xb. 

4. The plaintiff, a shipbuilder, being desirous 
of having a private communication with a 
railway company, entered into negotiations 
with them for the construction of a tunnel at 
his own expense, and the directors expressed 
their assent generally to the project. The 
plaintiff then, with the acquiescence of the 
oompany, and the approval of their engineer, 
mecuted the necessary works, and the com- 
imunication was used by the plaintiff, and tolls 

^ ^ceived by the company for two years and a 

' ; hut no formal agreement was ever exe- 






cuted, the parties being unable to agree upon 
ail the terms. At the end of that time the 
company gave notice to the plaintiff that 
every agreement between them, if any ever 
existed, was at an end, and proceeded imme- 
diately to stop up the communication* Upon 
a bill filed for an injunction: — Held, that the 
company was as much bound by acquiescence 
as an indi\idual would be, notwithstanding 
the want of a formal contract ; and that, after 
all that had taken place, the plaintiff had 
acquued a right of user which the company 
had no power to teiminate. Laird v. Birken- 
head Bathmy Go , 1 Johns. 500 ; 29 L. J., Ch., 
218; 1 L. T., N. S , 159. 

5. The defendant being the owner of a canal 
of which the plaintiffs were large customers, 
a mutual understanding was come to between 
the parties, that so long as the plaintiffs re- 
mained good customers of the canal they 
should be allowed to use the superfluous water 
of the canal for the purposes of copperworks, 
of which they were occupiens under an agree- 
ment for a lease with the defendant. The use 
of the water of the canal, though convenient 
and economical, was not absolutely essential 
to the plaintiff’s works Held, that such an 
understanding did not foim the foundation of 
an equitable right. Secus^ if the plaintiffs, 
with the knowledge of the defendant, had 
incurred expense in establishing a manufacture 
for which the use of the water was absolutely 
necessary. Clavering^s Case (5 Ves. 690) con- 
sidered. Bankart v. Tennant, 10 L. R„ Eq., 
131 ; 39 L. J., Ch., 809 ; 23 L. T., N. S., 137. 

6. The owner of land separated from the sea 
by a high-road and waste land belonging to a 
corpoiatlon proposed to construct at his own 
expense a terrace walk between his own land 
and the high-road, upon the corporation agree- 
ing to grant him a lease of all the waste lands 
between his own property and the sea for tlmee 
hundred years, at a nominal rent, to reimburse 
him for his outlay. In 1860 the corporation 
passed resolutions accepting the proposal and 
providing for the stumping out of boundaiies 
by^ a committee to be appointed. The owner 
objected to the boundaries proposed by the 
committee, but took possession of such land as 
he considered necessary, and constructed the 
terrace. In 1865 the corporation gave him 
notice to quit, and in 1869 served him with a 
summons in ejectment, whereupon a suit was 
instituted for specific performance Held, 
that he was entitled to a lease of the lands of 
which he had taken possession, the Court con- 
sidering the corporation bound by its acqui- 
escence. Crook V. Beaford (Corporation'), 18 
W. E. 1147; 10 L. E., Eq., 678. Affirmed 25 
L. T., N. S., 1 ; 19 W. R. 938; 6 B. E., Oh., 
551. 

7. A. made a lease of lands, with a condi- 
tion against assigning or sub-letting without 
the consent of A., under his hand and seal, on 
breach of which the lease was to be void* 
The lessee made an agreement for a lease of a 
part of the lands, with the consent of A,, by 
letter, not under seal B. afterwards purchased 
A’s reversion, subject to the agreement. 0., 
the lessee s administratrix, applied to B. for 
permission to mAke a lease, in pursuance of 
the agreement to 1., to whom tH I^te|s^t1 
undcf it had been assigned. A 
encouraged 0. to makb thfe leelO» 
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■wMIe akrge sftm was expended ^7 jf • f 
lands, and witnessed tbe execution of the lease, 
lEUOwing it to he a lease of the lands f rom U. to 
1 B. knew of the danse against suh-letting, 
Mt did not know that the consent of A. was 
not valid in law, not being tinder seal, and 
swore that he had no intention, at the time, of 
taking advantage of a forfeiture. B. after- 
wards brought an ejectment for theforfeitii^: 
-^-Held, that the Court had power to relieve the 
tenant, notwithstanding the condition in the 
lease against assigning or suh-letting. Mvr/ve 
V. PiiOTf 15 Tr* Ch. E. 106. 

1. A number of peisons were partners in 
working a mine held under a lease for years, 
which expired on the 29th September 1846. 
ihe concern was managed exclusively by some 
of the partners, and the partnership was at 
will In July 1846 the managing partners 
gave notice of fhssolution to the others, and 
in August agreed with the landlord for a new 
lease to themselves. In September 1846 they 
gave the other partners notice of their inten- 
tion to sell the stock-in-trade, and to apply 
to the landlord for a new lease to themselves 
exclusively. On the 11th l)ecember 1846 a 
new lease, in pursuance of the agreement 
entered into in August, was granted to the 
managing partners, who thenceforth carried 
on the concern at their own risk, and made 
largo profits, without having any occasion to 
bring in fresh capital. The partners who 
were excluded never in any way assented to 
these proceedings, but, on the contrary, con- 
tinually insisted on their right to a share in 
the benefits of the new lease ; they, however, 
took BO legal proceedings to enforce their 
right till 1855, when a bill was filed -.—Held, 
Unit the plaintiffs, having, with the full know- 
ledge of their rights, which were founded 
solely on constructive and not on express tiust, 
allowed the managing partners to carry on 
a mining concern at their own risk so long 
Wilhbut taking any steps to assert those rights 
by Mgal proceedings, could not he permitted 
effectually to assert them now. v, MU 

Z Jur., K. B., 209 ; 26 L. J., Oh,, 273 ; 
a Be M, & (1. 78T. 

Held, also, that the continual assertion by the 
plaintiffs of their rights, without taking any 
steps to enforce them, had no effect in remov- 
ing the bar arising from lapse of time. Ik 

Held, also, that the fact that the mine had 
been uniformly profitable did not alter the case, 
for that this could not be known beforehand; 
and the plaintiffs, having abstained so long 
from making themselves liable to the risks, 
could not now claim to share the profits, i7;. 

^ $ 2. The doctrine of acquiescence is founded 

^ i upon conduct with a knowledge of one’s legal 
i rights, , The acquiescence which will deprive a 
maa'cff Ms legal rights must amount to fraud. 

’ I The following axe necessary elements to con- 
f' *? '*> pi ' this description (1) the 

a mistake as to his 
must hate expended 
^eme,aot on the faith of his 
(Ij the. defendant, the pos- 
mqsfe know p 

^ hil ownri^t which is inoonslsliehjb 
, yrilh the 'righti cMmed bv the -plaintiff; (4) 

'• must the '"plan " 

^rMsfeakentelief of Ms i^hts: (6) the de 

- ie«rvf* Wl «,fiL4slcJ 


expenditure of money, or in the other acts 
which he has done either directly or by 
abstaining from asserting his legal rights. 
WUlmott V. Barber, per Fry, J., 15 fr. E., Ch, 
D., 105; 49 L. J., CM, 792; 43 L. T. 95; 28 
W. E. 911. 

See also iNJtrNO'TION, I. Y.— LAHDS CLAUSES 
Act, XIL iii.—Light akd Aie, V. vii. 3. 

Bffpct of Part Performmwe or Contra ft t, 
Belatinr/ to Band ] See Landlobb AXD 
Tenant, I. y.— Specific Peeformancb, VL 


VI. BEEMITTIHG THE SETTLEHEHT OB 
DISPOSITION OF PEOPEBTY. 

3. A., on marriage with M., settled a jointure 
on her, with the approbation of B., his father, 
who witnessed the deed. A. died, leaving^ a 
large personal estate, and made M. executrix. 
Afterwards B. discovered that A. was only 
tenant for life, with remainder to himself in 
fee, and he recovered at law. Per curiam, it 
is plain that the father thought the son had 
the fee, and that he knew of the settlement ; 
considering, therefore, the near relation of 
father and son, the widow shall not be compelled 
to resort to the son’s covenant, and compei the 
jointure to be made good out of his personal 
estate. Teasclale v. Teasdale, Sel. Oh. Ca. 59. 

4. A, made an absolute conveyance of lands 
to B. and his heirs, in consideration of 1,5001, 
which was at that time the full value ; but, 
on the next clay, B. executed a defeasance, 
declaring that, if A. or his heirs shouhl, within 
sixteen years, pay B. the 1,500/., the convey- 
ance should be void, B entered and enjoyed 
the lands, and, about three years afterwards, 
made a settlement theieof upon Ms marriage, 
and to which settlement A. was privy, but 
took no notice of the defeasance, or ever 
attempted to refute the general opinion that 
B. was the sole and absolute owner of the 
lands. After B.’s death, A. set up the de- 
feasance, and filed a bill to redeem, to wMch 
the son and heir of B. pleaded the purchase- 
deeds and marriage settlement of Ms father : 
—Held, that the intent of the conveyance 
being to enable B. to obtain a marriage settle- 
ment and a considerable portion, such intention 
was fraudulent, and therefore a perpetual 
injunction was awarded against A., to stop 
all further proceedings under the defeasance. 
Webber v. Farmer, 4 Bro, P. C, 170. 

5. One, by articles previous to his marri^e, 
covenants, in consideration of 3,500/. portion, 
and of his intended wife’s conveying her lands 
to him and his heirs when she came of age, 
to settle certain lands of his own in jointure. 
Neither the wife nor her trustees executed 
the articles. After marriage the husband 
settles his lands mentioned in the articles, 
and recites the settlement to be in performance 
of the articles, and in considemtion of. the 
marriage, and for a provision for the wife 
bar her dower), and their issue; but hfev# 
requires her to convey her lands to . him 
The wife is 
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well her own estate as also the lands settled, 

^ Imey v. Moore^ 4 Bro. P. C. 343. 

1. Feme covert without husband’s joining, 
but in Ms presence, surrenders her copyhold 
to nse of her will or appointment, and devises 
it. Qtimre, whether good, Taylor v. PhilUpSi 

1 Ves. 229. 

2. The wife does not acquiesce in assign- 
ments, or waive the right to claim against 
them, by forbearing to impeach them till the 
death of the tenant for life. Manner v. Morton, 
3 Buss. 65. S. P. Watson v. Dennis, id. 90. 

3. A., in consideration of marriage, and of 
500?. portion which he is to have with his wife 
by settlement, empowers his wife to dispose 
of 200Z. by her will ; they live together fifteen 
years; the wife gives the 200Z. away by her 
will. The husband, at tMs distance of time, 
not admitted to say he had not 600^!. with his 
wife, but shall pay the money. Morth v. Amell, 

2 P. W. 618. 

4. Bill for a strict settlement after long 
acquiescence by plaintiff’s ancestors, and when 
impossible to bar the remainder, dismissed. 
Parker v. Philips, 1 Ves. 530. 

6, A settlement made under the direction 
of the Court ought to provide for the children 
as well as for the mother ; but where that has 
been omitted, and the order acquiesced in for 
a long time, it will not be supplied. Johnson 
v. Johnson, 1 Jac. & Walk. 479. 

6. A release and conveyance by a legatee 
and devisee to the trustee and executor was 
held to be confirmed by acquiescence for six 
years before, and many intermediate acts of 
recognition, though the transaction would 
otherwise have been set aside. Montmorency 
V. Demrenx, West 64 ; 7 Cl. & P. 188 ; 2 Dr. 
& Wal. 410. Affirming 1 Dr. & Wal. 119. 

7. A person entitled to real estate by volun- 
tary conveyance settled it in strict settlement. 
After the decease of the settlor, his heir-at- 
law, who was also tenant for life under the 
settlement, upon his marriage, by indenture 
reciting the voluntary settlement, conveyed, 
all his interest in the lands upon trust to 
secure a provision for his wife. Qucere, can 
he afterwards insist that the voluntaiy settle- 
ment was void because the settlor was in a 
state of mental imbecility when he executed 
it. Baddy v. William, 3 J. & L, 1. 

8* Construction of a clause in a marriage 
settlement, A court of equity will not direct 
payments made under a mistaken construction 
of doubtful clanse in a settlement to be re- 
funded after many years of acquiescence by 
all parties, and after the death of one of the 
authors of the settlement, especially where 
subsequent family arrangements have pro- 
ceeded on the footing of that construction. 
Clifton Y. CooMwrn, 3 Myl. & E. 76. 

9. Specific performance decreed of parol 
agreement as to land, made as a family com- 
j promise of doubtful rights, where there had 
been part performance by possession, and im- 
provements, and acquiescence near nineteen 
y^axs, a third person being permitted to act on 
^his conception of the rights, not questioned at 
the time by def endant,whohadaoquiesced under 
expectations from that third person, whiclJ were 
. in part disappointed. Btochley v. BtoeMeyf 1 
; ’*^63. & B. 23. See also Stapittm v. BtajMton^ 

1 1 %d 

company, possessing springs of 






water of their own, covenanted, upon selling to 
the A. company a portion of those springs, to 
take from the A. company the entire supply of 
water they might require for certain specified 
purposes, and that they would not supply any 
of the places (their own premises forming part 
of the district) which the A. company was 
authorised to supply by Act of Parliament 
The B. company afterwards leased a portion of 
their premises, through which portion their 
own stream of water ran, thus supplying their 
lessees with water from this stream: — Held, 
that a delay of twelve years in making the 
complaint did not amount to acquiescence, or 
to an abandonment of the plaintiffs’ rights. 
Hartlepool Gas and Water Co„ v. West Hartle* 
pool Harbour and Bailway Co., 12 L. T., K. S.* 
366. 

11. A. having a claim on property which ho 
knew was the subject of a reference between 
C. and D , suffered the award to be made 
without bringing forward his claim:— Held, 
that he was bound by the award. Gowtt v. 
BicJmond, 7 Sim. 1. 

12. If tithes claimed by vicar are supposed 
to be payable to rector, and he makes no 
claim, but stands by and allows the vicar to 
take them, he is bound as between him and 
vicar by the effect of such laches. Manby v. 
Lodge, 9 Price 231. 

! 13. If an executor, in pursuance of the 

! directions contained in the testator’s will, 
carries on the testator’s business, and in so 
doing contracts debts, the fact that he has 
carried on the business in his own name, and 
that the testator’s assets employed in it are 
ostensibly the executor’s own property, will 
not entitle a judgment creditor of the executor 
to take in execution the testator’s assets. 
Lapse of time and an enjoyment of the assets 
in a manner inconsistent with the trusts of the 
will, coupled with the consent of the bene- 
ficiaries, may, however, raise an inference of 
a gift of the assets by them to the executor, 
and entitle his judgment creditor to take them 
in execution. But, when the possession and 
the time which has elapsed are in accordance 
with the trusts of the will, no such inference 
can arise. Bay v. Bay (G. Coop. 264) 
distinguished. Be Morgan, Pillgrem v. 
PiUgrem, 18 L. E., Ch, D., 93; 60 L. 0., Cffi., 
834 ; 45 L. T. 183. Affirming 50 L. J., 0h„ 

I 654 ; 44 L. T. 796 ; 29 W. E. 733. 

14. A voluntary deed, by which a father 
purported to convey Ms property to hie son 
' absolutely, but which did not cariy into effect 
: the whole arrangement between them, was set 
aside at the instance of the father after the 
I son’s death. Hughes v. Beamr, 18 W. E. 1122. 

I A mortgage effected by the son upon the 
I property, the father, though in possesdon, 

I allowing the son to act as 3 absolute owner, 

I upheld. Ih. 

I 16, An agreement between a merchant and 
I a shipowner for a partnership in a particular 
voyage of a ship belonging to the latter was 
carried into effect bjr two mstruments*--<>n6 a 
charter-party, by which one half of the freight, 
at a certain sum per ton per month, was made 
payable by the merchant to the shipowner, by 
monthly instalments during the voyage, andj 
the rest on the return of thel ,fhip ; the oth' 
memorandum of agreement, which p 
that the parties shordd he liable ‘ 


lilt if 
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her husband brought ejectment against the 
lather, who thereupon, in 1852, obtained the 
common injunction, claiming by the same bill 
to be entitled as tenant by the curtesy to the 
rents of the estates in question, on the ground 
that his title was not concluded by the suit 
commenced in 1826, to which he was not a 
party, but which he alleged had been instituted 
and conducted by him as next Mend of his 
daughter, in ignoiance of his own right to 
curtesy Held, dismissing, with costs, an ap- 
peal from the decision of Sir J. Stuart, V.-O., 
declaring the plaintiff not entitled to cin tesy, 
that the proceedings and conduct of ilie 
plaintiff from the commencement of the suit 
of 1826 were tantamount to a waiver, as against 
his daughter and her husband, of Ms right to 
curtesy out of the estates in question; and, 
moreover, that the representations shown in 
evidence to have been made by him to his 
daughter were such as that the marriage must 
be considered as having been conti acted by 
her upon the faith of the correctness of those 
representations, and the plaintiff considered 
as liable to have that faith treated as the 
legitimate consequence of such representations. 
Stone V. Godfrey, 18 Jur. 521 ; 23 L. J., Ch., 769 ; 
5 Be a. M. & a 76; 2 W B. 118 ; 2 Iq. Bej). 
866 . 


expenses, and interested in tne pronrs or raw 
voyage in equal moieties. While the ship was 
at sea, the shipowner deposited the^ charter- 
party with his hankers, as a secunty for a 
balance then due on his account, with an order 
endorsed thereon, addressed to the merchant, 
to pay the freight, thereafter to become due, 
to the hankers. Notice of the deposit and 
endorsement was, some time afterwards, given 
to the merchant, who accordingly paid the 
subsequent instalments, as they fell due, to 
the hankers, without informing them of the 
agreement; but, upon the return of the ship, 
the shipowner having, in the meantime, become 
bankrupt, and the voyage having turned out 
a losing one, the merchant refused to make 
any further payment, on the ground that, by 
virtue of the agreement, which was then for 
the first time brought to the knowledge of the 
bankers, he was liable only for half the freight 
made payable by the charter-party: — Held, 
however, that although the bankers claimed 
only as assignees of a chose in action, the 
merchant having enabled the shipowner, by 
means of the charter-party, to hold himself 
out as entitled to the whole freight; and 
having neglected to undeceive the bankers 
on that point as soon as he found that they 
had taken a security upon the faith of such 
apparent title, he was precluded from after- 
wards asserting any equity inconsistent with 
that title ; and the decree below, restraining 
an action brought by the hankers for the whole 
balance of the freight due under the charter- 
party, was accoidingly reversed. Mangles v. 
Mmon, 1 Macn. & G. 437 ; 1 H. & Tw. 642 ; 19 
B. J., H. S., Oh., 240. 

1. The plaintiff in the suit having been 
a^lvised that his daughter, then an infant, was 
entitled in fee to two fourth parts of certain 
freehold estat es then vested in trustees, sub- 
ject only to a question whether he, the plain- 
tiff, was or was not entitled to the rents thereof 
for Ms life, as tenant by the curtesy of England, 
instituted, in I82G, a suit, to which he was not 
a pirty, but in which he was named and acted 
as next, friend of his infant daughter, and in 
lS30 obtained a decree in such suit, inconsistent 
with any title in himself as tenant by the 
curtesy, declaring his daughter to have become 
entitled at the death of her mother “ to two- 
fourths of the estates in fee, and to the rents 
and profits thereof,” and directing a partition, 
and an allotment of two-fourths of the estates 
to the daughter.^ In 1833 the father, still 
acting as next friend of his daughter in the 
suit, obtained an order of the Court approving 
of a deed of partition, containing a conveyance 
by the trustees of two-fourths of the estates in 
^ question to the daughter in fee, and declaring 
.that the father, his executors, etc., should have 
the. uae. of the same for ten years, if the 
daught^, should so^ long live, and remain an 
iMaiUt^aiild umnarried; and from and after 
W of either of those events, to 
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2. If the assignees of a bankrupt attend 
meetings under a reference to which the bank- 
rupt was a party, and make no objection to the 
proceedings, they will be considered as adopt- 
ing them, and be bound by the award. Bod 
v. Eerrmg, 1 Buss. & M 153. 

3. After a submission of all matters in 
difference, and an award made by an umpire, 
a release given, and an acquiescence of nine 
years, the avrard shall not be set aside, or 
the matters unravelled, upon a suggestion 
that the umpire had particular matters only 
under his consideration. Jozies v. BenmU, 1 
Bro. P. C. 628. 

4. The parties to an award and arbitration 

met on the business, and one of the parties 
was present only part of the time. On the 
following day the party bad an interview alone 
with the arbitrator on the business of the 
award, without the personal knowledge or 
assent of the other party. After this the 
arbitrator made his award. The Court of 
Chancery refused to set aside the award, hold- 
ing that, under the circumstances appearing 
in the evidence, the party absent at the inter- 
view between the other and the arbitrator 
must be taken to have acquiesced in it. 
ffamilton v, Bmildn, 19 L. J,, N, S., Oh., 307 : 
15 Jur. 70. * 

6. If^the terms of an agreement are to foe 
ascertained by an award, being so ascertained 
it shall be specifically performed, if anything 
is to be done in s^eeie, conveyance, etc. ; not, 
if the acts done towards executing it by an 
award are not valid at law, as to the time# 
manner, or other circumstances, unless there 
has^ been acquiescence, notwithstanding the 
variation of circumstances of part perf orinance. 
Bhndell v. Brettarch, 17 Tes. 241. 
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to the decision of an arbitrator, who was era- 
^ powered to set aside deeds which had been 
executed by the parties, if he thought fit, and 
to order assignments to be executed for nest- 
ing in tiustees all patents and applications for 
patents relating to gutta-percha taken out or 
made, or to be taken out by the parties, or any 
of them. By the award the arbitrator, “ if 
and so far as he had power and jinisdiction,” 
set aside altogether deeds which he specified, 
but if he had not “power or jurisdiction to set 
the same, or any or either ot them, aside,” or 
to a\^aid any other matter in that Ins awaid 
contained, he declared that the rest of his 
awaid was yet to stand. lie also decided upon 
the lights of the paities under the deeds exe- 
cuted by them, and not thereby set aside, and 
diiected that neither of the parties should 
giant any licence of or work any of the 
patents, save under a licence from, the trustees 
to be appointed under the awaid, which 
requiicd the parties to nominate trustees with- 
in foiiitctii days, and to signify their election 
to take licences within two calendar months 
from the date of the awmrd. The awaid also 
directed that the parties should covenant with 
one another that they and their licencees 
should assign to the tiustees any assignable 
interest which they might respectively have 
in any patents relating to gutta-percha The 
submission was made a rule of a common law 
court. In a suit in equity for a specific per- 
formance of the awarcl * — Held, that although 
one paity had to some extent acted on the 
award, by nominating tiustees and signifying 
an election to take licences, there had not been 
such an acquiescence in the award as to justify 
the Court in enforcing a specific peiformanco 
of it against him on that ground, no one appear- 
ing to have been misled by bis ads. NiclwlU 

V. Hmcoeli^ 7 De G. M. & G. 300. 

1. A. having^ a claim on property which he 
knew was subject to a reference betwmen C. 
and D., suffered the awaid to be made without 
bringing foiwvard his claim: — Held, that he 
w'as bound by the award. Govett v. Riolimond, 
7 Sim. 1. 

2. A plaintiff disputed an award of valuers 
for the price of growing crops, on the ground 
that it was made upon a wrong principle. On 
settlement he took the sum awarded, and 
signed a receipt for it, writing the words, 
“ under protest,” at the top. He afterwards 
waited nine months, and then filed a hill in 
equity : — Held, that he was precluded by delay 
and what amounted to acquiescence from dis- 
puting the valuation. Parrot v. Shellard, 16 

W. E. 928, 

3. Pending a reference, the umpiie held a 

communication with the agents of one of the 
parties : this fact being known to all the parties 
at the time, and not objected to by any of them, 
and the reference having proceeded, and the 
award having been subsequently made ; — Held, 
that it was too late for either of the parties after 
the award was made to object to it on the 
ground of such communication between the 
empire and the agents of one of them. Mills 
f. Somety, 3 Kay & J. 66. 

4. Award enforced, although made after 

! . the prescribed time, where both parties had, 
p^t|^nt objection, allowed the arbitrators to 
^after that time. Mmhemorih y. 
5 Mfl k 0. 281. 
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5. By an agreement between W., who 
claimed to prove against a bankrupt’s estate, 
and his assignees, it was agreed that his right 
to prove as the holder of a bill of exchange 
which the bankrupt had accepted should be 
referred. The submission to aibibration was 
made without the lea\c of the Court The 
arbitrator decided that W. bad no right to 
prove as holder of the bill. W. applied to bo 
admitted to proi e, notwithstanding the award : 
--Ileld, that having acted under the submis- 
sion, he was precluded from objecting to it-s 
informality, and was bound by the award. 

and Me Wi/ld, 7 Tur ,K. S., 294; 30 L. J., 

Bky., 10 ; 9 W. E. 421 ; 3 L. T., N. 8., 794. 

6 The managing partner of a colliery 
worked beyond the boundaries of the colliery 
without proper inquiry as to such boundaries, 
and, after notice fiom the adjoining owner 
that he was committing a trespass, recklessly 
continued such woikings without consulting 
Ins co-paitners, under the bond fide belief that 
the adjoining owmer had no title to the dis- 
puted aiea. An action against him for tres- 
pass and damages by the adjoining owner was 
refeircd to aibitraiion. The co-partners had 
no knowdedge of the action until after the 
refeience had been agieed to. They attended 
the reference, however, and did not object to 
it. The arbitrator found that a trespass had 
been committed, and assessed the damages at 
6,OOOZ. The co-partuers refusing to contribute, 
the managing paitner brought an action 
against them, claiming a declaration that the 
6,000^. damages was a pirtnership debt, and 
that defendants were bound to contribute 
ratably to it Held, that the co-partners had 
acquiesced in the aibitration, and were bound 
by the awaid, which was equivalent to a ver- 
dict by a jury and the judgment of the Court 
thereon. Thomas v. Atherton^ 10 L. E., Oh. D., 

185; 48 L. J., Oh., 370; 40 L. T. 77. 

7. A. B., having acted as agent for a pur- 

chaser, and, as such, made an offer to the 
vendoi of a price for a ceitain piece of land, 
was afterwards appointed arbitrator on behalf 
of the purchaser, and the vendor then ap- 
pointed an aibitiator to act with Mm in 
settling the price to be paid for the land 
Held, on a motion by the vendor to set aside 
the award, that he had waived any objection 
to the purchaser’s arbitrator. Me and 

Re South Devon Railway Co,, 2 De G. & Sm, 

17; 12 Jur. 445. 

8. Objection to appointment of arbitrator 
waived by attending him. Baremrt v. Ram* 
hottom, 1 Jac. k Walk. 511. 

9. WTiere there has been an agreement 
between two parties giving power to a third 
to make, within a certain time, an award on 
a matter in difference between them, if the 
awaid is not made within the specified time, 
hut one of the parties, not knowing that fact, 
takes it up and pays the charge for it, Ms 
doing so will not amount to a waiver of the 
conMtion as to time contained in the agree- 
ment. Damley (Marl) v. Zmdon, Ckamam^ 

4- Dover Railway Co,, 2 L. E., H. R, 43; m 
h, K Oh., 404; 15 W. E, 817 ; 16 It. I, K. S., 

217. 

?III KATTEBS OK OTmOT. ^ ^ 

10» Treaty and negotiation^ for a 
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tbo terms of a coutiact will not amount to 
a waiver, unless the circumstances s^ow that 
it was the intention of the parties that there 
bhould be an absolute abandonment and Js- 
solution of the contiact. Molfvison v. Fagi, 3 
Sufes. 114. 

1. Though a parol waiver of a written con- 
tract amounting to a complete abandonment, 
and clearly proved, would bar a specific pei^ 
formance, "oi even paiol vaiiations so acted 
upon that the original agreement could no 
longer bo enforced without injury to one 
paitr, vaiiations verbally agreed upon are 
not auflicient to pievent the execution ot a 
written agieement, the situation of the pai ties 
in all other respects remaining the same. In 
this case the variations \'\ere all for the 
advantage of the defendant by gratuitous 
covenants of the plaintiff. Price v. Dyer, 17 
Tes. 356. 

2. Where a party r.ests satisfied^ with an 
agreement, and for some time treats it as fair, 
it is most material to asceitain the time he 
fiist impeaches it ; for although he may be 
entitled to relief if applied for in due time, 
by his delay he may lose it. MoTonyY.OPea, 

1 Ball &B.* 118. , . ^ 

3* A written agreement can only be waived 
by written waivei, it seems ; but strong proof 
of parol waiver would at least be required. 
BwMmise v. Orassh/^ 2 Eq. Abr. 33. But see 
Inye Zlyptny mil,’ Wick. 469. 

4. film lord of a manor entered into an 
agreement with his copyhold tenants for in- 
closing part of a common, and, to effectuate 
this agreement, the tenants consented to the 
inolosure, and released their right of common 
in the giound to be inclosed ; and the lord, on 
the other hand, released each particular tenant 
from all quit-ient and othei &ei vices. The in- 
olosuie, by various accidents, wns pi evented 
from taking effect, and therefoie the tenants 
continued to enjoy their light of common, pay 
their quit*ients, and do suit and service at the 
10^% eouri s, as before Held, that this agree- 
ment was mutually waived. Lmesbomigh v. 
OMm, 1 Bro. B. 0. 151. 

5. Vendor being in possession for upwards 
of fifty years, and purchaser having done acts 
inconsistent with notion of his being the 
owner, specific performance of agreement to 
sell lefused, as amounting to waiver. Posse 
(Marl) V. Sterlmy, 4 Bow 442. 

6. By tlie terms of the articles of the agree- 
ment usually entered into between the post- 
master-general and the persons supplying 
horses for mail coaches, the postmaster- 
geneial cannot exercise the power of nomi- 
Plating a new paity to perform neglected 

f &tj,. for which provision is made in the 
^ without notice to all the parties to the 

t agreement, who have the option of performing 
the neglected duty themselves. A bill for 
^ m account by a substituted party, of whose 
nbminatidn the postmaster-general had given 
no notice to one, of the defendants, an original 
' contracting' party, who was entitled to the 
^ tb^ dnty Hteself, was 

{ Ibb original hoEring ; 
r bte' the- deefeiom ms ' reversed upon appeal, 
^ Upon „the ground that, although no notice 
?g^n; 'fey th^^pogtruastef-genefal' 


to a waiver of the option. Loregww v. miso% 

3 Myl. & K. 1. X i. * -a. « 

7. The waiver of a. contract is itseit a oon- 
tmet, and must be acquiesced^ in by both 
parties, and, when relied on against a tenant, 
must be established by clear and unequivocal 
evidence. Carolmi v. Brabazon, 3 J. & L. 200 ; 

9 Ir, Eq. B. 124. /n .i x 

X, wrote to 0. : “I have told. Mrs. 0. that 
it is my intention to let and lease to you 
that field which J. M. held under me, and that 
the rent thereof is to be at n. 10.?. per acre 
for your life and Mrs. O.’s, which will^be 
stated in the lease, with the understanding 
that you are to be accountable for the pay- 
ment of the tithe rent chaige, poor rate charge^ 
cess, etc.” The law agent ot A., upon the 
instructions of 0., and without the authority 
of A., afterwards piepared a lease which was 
executed by C., whereby the lands weic pur- 
ported to he demised tor the lives of C., Ms 
wife, and a third peison, or twenty-one years» 
whichever should last the longest, at rent 
which was the aggregate of the rent mentioned 
in the letter, and the tithe rent charge. This 
reserved lent was for some time received by 
A., who afterwards refused to execute that or 
any other lease, A. was decreed specifically 
to execute a lease to C. for his own life and 
that of his wife, at the rent mentioned in the 
unexecuted lease; and the costs of the suit 
were given against A. because of his miscon- 
duct. 

8. Bill alleging fraud as to quantity and 
quality of goods sold not discovered till they 
weie exported to America, and that they 
weie in consequence sold at a loss, and that 
plaintiff, being threatened with action, paid 
the original piice accoiding to contract, under 
a protest that he would seek relief in equity, 
and praying an account and payment in re«^ 
spect of the loss and commission to America ; 
— Demurrer allowed. Pemp y. Pryor, 7 Ves, 
23T. 

9. Effect of acquiescence by a railway com- 
pany as to the payment of interest on purchase 
money, pending the investigation of title. 
BarimloU (Marl), 1 Be Gt. M, k G. 297. 

10. A. agreed to lend B. 600?. navy stock ; he 
sold the stock for 522?,, which was paid to B. : 
a bond was drawn to repay “the sum of 622?* 
(being the produce of 600?. navy 5 per 
cents., or such other sum as would replace 
the stock) with lawful interest,” B., on dis- 
charging the bond, refused to replace stock ; 
X. received the money and gave up the bond : 
— Held, that, after having leceivcd the money, 
he could not come into equity for relief. 
Bamliam v. Mumi, 1 Tami. 86. 

11. Master of vessel in South Sea whale 
fishery agrees on behalf of owners that each 
of crew shall have a specific share of profits of 
voyage ; before return of vessel owner sells a 
quarter of cargo. The custom of trade is for 
cooper to estimate quantity of oil; this was 
done, and plaintiff settled accordingly : — Held, 
that owners had no right to sell part of <^rgo ; 
but the plaintiff having settled, could not then 
come for relief to equity. OocUe v, 

1 Taml 55. ' ' 

12. A. and B. entered in 
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to restrain the action: — Held, that B. could 
not, after having, commenced an action on the 
contract, set ixp in equity the defence of an 
alleged previous waiver of it. A valid contract 
cannot he waived unless both parties assent, 
at the same time, to the proposal to put an 
end to it. Wlnttalier v. Fox^ 14 W. B. 192 ; 13 
L. T., H. S., 688. 

1. A waiver of a stipnlation in an agreement 
must, to be effectual, be made intentionally, 
and. with knowledge of the circumstances. 
Farnley (FarV) v. Lo7Hlon, Chatham, c)* Dover 
Dailway 6h., 2 L E , H L , 43 ; 36 L. J., Ch., 
404 ; 15 W. E. 817 ; 16 L. T , K. S., 217. 

"Vniere a written agieement exists, and one 
of the parties sets np an arrangement of a 
different nature, alleging conduct on the 
other side amounting to a substitution of 
this aiiangcmcnt for the written agreement, 
he must clearly show not merely his own 
understanding as to the new terms of arrange- 
ment, but that the other party had the same 
understanding. lb. 

A railway company agreed to make such 
accommodation woiks as A. should notify 
within one month after possession should 
have been given to the company. A. and I 
the company’s engineer met and discussed 
the necessary works, and a memorandum was 
made specifying certain woiks. Certain dis- 
cussions as to these works weie protracted 
beyond the month. Two months after the 
one month had expired A. made his awaid. 
The award provided for a cattle arch which 
had not been previously mentioned. The 
solicitors oi the company, not being fully in- 
formed as to the exact date of the award, 
took it np, and paid the aibitrator’s charges : — 
Held, that the condition as to time was not 
waived as to such works as had not been 
previously mentioned, for a waiver must be 
an intentional act with knowdedge, and it is 
incumbent on any party insisting on a verbal 
agreement, in substitution of a written con- 
tract, to show that both parties understood the 
terms of the substituted agreement. Ib. 

2. When the snhiect of a contract was an 
agreement to take the lease of a house, and 
the proposed tenant went into possession at 
once, and occupied for two yeais, but, while 
continuing in oecupaiion, from time to time 
called on the landlord to fulfil promises which 
the tenant alleged to have been the inducement 
for the contract, and paid rent, but alwaJ^s paid 
it under protest Held, that these circum- 
stances did not amount to snob acquiescence 
as to prevent the tenant frona ultimately 
refusing to perform the contract, but that 
the payments were to be treated as merely 
made in respect of the actual use and occupa- 
tion, and in no other chamoter. Damirn'e v. 
Dixm, 43 L. J., Ob., 203; 6 L, B., H. L., 414. 

When a suit is instituted for specific per- 
; formance of a contract, and the defence set 
‘ up is, that the contract was made in considera- 
" ' 2 ’ tion of certain promises which the plaintiff 

i had not fulfilled, a delay to defeat that 
d^ence must be such as amounts to an 
acquiescence ^in the^ nonMfilment of the 

> A^Was^ bhe owner of some land, on which he 
® Ibbut^ to erect buildings. B. wished to have 

rj^aMlter^ ioti wine vaults, k. promised 
I he made dry, but would not 


I’ 







introduce that promise into the written agree- 
ment. B., however, confiding in the promise, 
signed the agreement, by which he undertook 
to accept from A. a lease of the vaults for a 
certain term, and at a certain rent. B. was to 
pay down lOOZ., and was to pay another 100^. 
on the execution of the lease. B. paid the 
first 100^., and for his own convenience, before 
the day fixed, took possession of the vaults, 
and placed therein a large quantity of urine, 
but soon complained that the vaults had not 
been made dry. These complaints he con- 
stantly renewed, and ex ery time he paid the 
rent paid it under protest ; and finally, after 
more than two years’ actual occupation of the 
cellars, lefnsed to sign the lease, on the ground 
that the cellars had not been made fit for his 
occupation, and be didnotpaythe second sum of 
100? , but removed his stock of wines to another 
place. On a bill for specific performance, the 
Court granted a decree against B , but accom- 
panied it with a direction that there should be 
an inqniry whether a certain thing suggested 
by B. in the course of the long correspondence 
between the parties, hut neglected by A., should 
not he done: — Held, that the decree in this 
form was erioneons. Ih. 

Held, also, that the taking possession of 
the vaults, and the payment of the rent, 
which payment must be attributed to the 
actual use and occupation of the premises, 
did not prevent B. from setting np as a 
defence the non-perfoimance of the promise 
which had been the inducement to the con- 
tiact. Tb. 

Held, also, that as there had been delay on 
both sides, though the plaintiff’s hill ought to 
be dismissed, it must be dismissed without 
costs. Xb. 

3. A. having 600?. given him by his uncle 
in case he should survive the testator’s wife, 
sells it for 100?., to be paid by 6?. per annum ; 
but that if the testator’s wife should die before 
A., and the legacy become due, in such case 
the rest of the money to be paid within a year 
next. A. does survive the testator’s wife, and 
knows the legacy "was become due to him, and 
being fully apprised of the whole fact, confirms 
the bargain ; ho shall be bound thereby. Cole 
V. OmoM, 3 P. W. 290. 

4. Discussion of the principles on which a 
contract made by one on behalf of the other, 
without express authority in writing, and oi 
the principles on which a binding assent to 
a contract is to be presumed from silence, 
acquiescence, or circumstances of conduct. 
Digg v. Strong, 3 Sm. k 0. 692 ; 4 Jut., H. S., 
98§. Afibrued 4 Jur., H. S , 983. 

There being two proprietors of an estate, 
where one of them, without any express 
authority from the other, agrees to sell the 
whole on behalf of both, and without express 
authority, signed a contract for sale on behalf 
of both, and the other never expressly assents 
or signs the contract; but, after knowledge of 
the contract, does not, within a reasonable 
time, disavow it or express absolute dissent, ja 
presumption of his assent arises, which is 
strengthened in proportion to the length of 
time during which he lies by; and unless the 
presumption is rebutted by circumstances of 
evidence Sufloifently strong, he will be held 
bound. In such a case, it is 
cumstance (unless explained bi^ 
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he with knowledge of the contract, tacitly and 
knowtolly eljovJa benefit tom the contiact 
to which, but tor the contract, he would not be 

the adminktrator of ^ to 

S’^MOunS Sd° tb? F°°Sty of dSe to 

nar^T l.OOO^, Ins share B. accepted the 
oto and C. waote to sav that uhatevei B. de- 
tci mined “^ould meet with his approbation, 
i IndB. acted on the contract as complete, 
mid 0. never repudiated it, or 
accounts or explanations. Upon the death of 
b!, seventeen years afterwards, C. insisted that 
there was no contract bindin^g on him, ^d he 
claimed one-third of the estate —Held, that 
C. had acquiesced, and was bound by the oon- 
tmet. M V. €aod, S3 Beav. 314; 9 Jnr., 
N. S., 1335; 33 L. J., Oh., 2T3. 

&e also Abandonment, I.— Landloed and 
Tenant,!, ii. — Specific Peefobmaisce, 

}^;X.-,--.YEND0E AE0 PUECHASEE. 

IX. BEBACHES OE COVEHAXT. 

2, Ininnction to restrain the breach of a 

covenant, that buildings shall be erected upon 
a general plan, refused, the covenantee having 
acquiesced in a partial deviation tiom the plan, 
and not having made immediate application to 
the Oomt, Mper v. T. & B. 18. 

A landlord who relaxes, in eavoiir of some of 
his tenants, a covenant entered into for the 
benefit of all, is not entitled to an injunctmn 
to restrain the other tenants from infringing 
that covenant. 

3, The owner of an estate coveied it with 
houses, and sold some of them subject to a 
covenant not to carry on any trade, business, 
or calling therein, or to otherwise use, or suffer 
Ihe same to be used, to the annoyance, nni- 
sance, or injury of any of the houses on the 
estate:— Held, that the carrying on of a girls 
school in one of the houses was a bicach of 
the covenant, and that the covenantee had not 
waived the benefit of the covenant, though he 
had permitted other houses held under the like 
covenant to be used as schools. Kemp v, 
Soher^ I Sim., H. S., 617 ; 20 L, X, H. S., Ch., 
602; 15 Jur. 458. 

4, Eemedy by injunction to restrain an 
action on breach of covenant to repair, on the 
peculiar circumstances of the case, not amount- 
ing to neglect or surprise, and there having 
been no waiver or abandonment on the part 

t the defendant. Ilawiiam v. South Londm 
ObUrmorhs Co,y 2 Meriv, 65. 

’ * .,f|.jpcvenant not to assign without licence 
'' I CM dIS'pensed with, the condition is gone, 
h^m and equity ; but the principle 
qnestidimble, and not to be extended, for 
, ^ a ifiete act where the licmice is to 

I be in waiting.; MfwUr v. KowndUng Eospital^ 

lease for re-entry upon 


to B. with a proviso determining the lease, 
and giving A. a light of re-entry, on no^ 
performance of any of the 
lease, and A. covenanted that at the end of 
the term, if it should not be sooner deteiminm 
by B ’s acts or defaults, he would grant to B. 
a lease fora further term of fourteen yeais. 

B. paid all his rent, and continued in posses- 
sion after the teim had expired. A. ‘bon 
brought an ejectment agamsthim for breaches 
of covenant during the term. B. filed a bill 
for a specific performance of the covcnpit to 
renew, and for an injunction to rcstiain the 
action. A., in his answer, set up the breaches 
of covenant, and denied having had notice _ ot 
them till after the end of the term. Motion 
for the injunction refused. Thompson v. 
Guy oil, 5 Sim. 65. , . 

8. No relief against covenant to repair m 
a given time, though no request by landlord ; 
and though tenant was suffered to continue 
in posoession meiely without rent, etc., anci 
though specified time in lease w^as inserted by 
mistake, as alleged by plaintiff, the quantum 
of damage is no criterion. Braoehnige v. 

3 Price 200. 

9. A letter written by the landlord s attorney 
after the eviction, offering to account with the 
tenant for rent received since the habere, a 
waiver of landlord’s right to insist on the 
forfeiture. Sheridan v. Casserhj, Beat. 249. 

10. To permit a tenant to remain in possession 
and expend his money in building, with the 
knowledge of the landlord, after an eviction 
for non-payment of lent, is a waiver of the 
forfeiture under the ejectment statutes. 
Acceptance of rent with notice of forfeiture 
is a waiver thereof at law. Eume v. Kent, 1 
Ball &: B. 554, 661. 

11. A term for years, conditioned to be void 
upon non-peiformanceof certain acts, becomes 
void without entry, and there can be no 
waivei. Freeman v. Boyle, 2 Bidg\v. P. 0. 79, 

But where the condition is annexed to a 
freehold (in which case an entry is necessary 
in order to take advantage of the breach), 
there may be a waher after the broach and 
before entry ; for until an entry be made the 
entry is not complete. S. 0. Vein. & Scriv, 414. 

12. A person in embarrassed circumstances 
entered into a composition with Ms creditors, 
agreeing to pay them 1,500A by instalments of 
500^. One of the terms of the deed carrying 
this composition into effect was, that the 
debtor should insure his life ip 1,5001, and, on 
failing to do so, that the deed should be void. 
The debtor, after paying 5002, part of the 
1,5002., effected the insurance in 1,0002. only* 
One of the creditors who had signed the deed, 
taking advantage of this breach of coven^t, 
brought an action against the debtor,^ The 
Court, on a bill filed by the debtor, looking at 
the facts of the case, and giving effect to a 
positive statement contained in the hflh 
ported against the answer by the eviddheO of 
a single witness : — Held, that the creditor had 
waived his right to take advantage of ‘ the 
alleged breach of covenant, and granted a 
perpetual injunction accordingly. Weet^ v. 
Eyde, 17 h. J., H, S., Oh., 4Q9 ; 

I 13. A building agreement between 

^owiier and^ a builder contained a sti 
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^ • might re-enter upon the land and expel the 

bliilder, and that on such i e-entry all the 
j materials then in and about the premises 

should be forfeited to and become the property 
I of the landowner “as and for liquidated 

damages ” iSemUef that if the ground of 
forfeiture was the omission of the builder to 
complete the buildings on the day appointed 
by the agreement, and the landowner had after 
that day made advances of money to the 
builder for the purposes of the agreement, or 
had in any other way treated the agreement 
as still subsisting, he would have waived the 
forfeiture. The decision in Doe v. Drindley 
(12 “Moo. r. 0. 37) questioned. Under such a 
stipulation, the interest of the builder in the 
materials being a defeasible one, the right of 
the landowner to seize is not defeated by the 
commission of an act of bankruptcy by the 
builder before the seizure is made. The trustee 
in bankruptcy of the builder takes subject to 
the right of the landowner under the agreement. 
Mxjp, MwUft. Me Garrud, 16 L. B., Ch. D., 
622; 01 U Ch., 3S1 ; 44 L. T. 5; 29 W. K. 
344, 



1. A, was the pui chaser in fee of a house 
and premises, part of an estate formerly the 
property of the plaintiffs, of which all the 
purchasers of such parts as were sold (includ- 
ing A.) were under a covenant not to use the 
house and premises so purchased, or any part, 
as a public-house or a beer-shop. A. built a 
shop at the back of his premises, and on the 
11th February, without the consent, but with- 
out interference on the part of the plaintiffs, 
opened it as a beer-shop. In June he leasecl 
the beer-shop to B., who carried on the same 
business with the consent of A., but equally 
without the consent of the plaintiffs, who, on 
the 8th July, ser^ed B. with notice to desist. 
It also appeared that a pui chaser of another 
house on the same estate had, also without 
consent, but without interference on the part 
of the plaintiffs, opened a beer-shop at the 
back of his premises. A bill for an injunction 
was filed on the 1st August : — ^Held, that the 
conduct of the plaintiffs did not amount to 
such a degree of acquiescence and waiver as 
to preclude them from the right of enforcing 
the covenant. Mitchell v. Steward, 1 L. K., 
Eq , 041 ; 30 B. J., Ch„ 393 ; 14 W. E. 453. 

The Court will grant an injunction to re- 
strain a breach of a covenant, although the 
covenantee has aEowed the breach to go on 
for a few months, if such breach has been 
of a gradual and not conspicuous character. 
S. C. 14 B. T., N, S., 134 

Where a lessee, who has entered into a 
restrictive covenant as to user of premises, 
under-lets to a person who, with his sanction, 
commits a breach of the covenant, he may 
properly be made a party to a suit for an 
injunction, and is liable for the costs. Ih, 

2. Acquiescence in a trivial breach of cove- 

nant does not preclude a plaintiff from relief in 
respect of a breach of an important character, 
Miehawds v. i B. Ch. B., 224: 37 

B. T., H. S., 632 ; 47 B. J., Oh., 472 ; 26 W, E. 
166. 

, When the vendors of land have covenanted 
with the, purchaser against the carrying on of 
-^es upon other parts of the land, the 
not prevented from obtaining an 
|ainst an assignee of other part 



in. 


Ill 






of the land because he has not attempted to 
prevent previous unimportant breaches of the 
covenant. Jh. 

3. Acquiescence in the violation of a cove- 
nant to a certain extent: — Held, a sufficient 
objection to an interlocutory application for 
an in*)unotion against a greater violation of it. 
Child V. Douglas, 5 Be G-. M, & G. 739 ; 1 Kay 
575 ; 2 Jur , K S., 350 ; 2 W. E. 461, 701. 

Whpe on a motion for an injunction to 
restrain an alleged breach of covenant the 
question in dispute appeared doubtful : — Held, 
that the burden of proof was on the plaintiff 
to show that the balance of convenience was 
in favour of granting the injunction. Ih, 

4. Acquiescence in a breach of covenant not 
attended with substantial damage will not bar 
tbe light to restrain a subsequent breach so 
attended. Western v. M'Dermot, 35 B. J.^ 
Ch., 190; 12 Jur., N. S., 366. Affirmed 36 
B. J., Ch,, 76. 

5. Where a mother who was tenant for life, 
with remainder to her son in fee, who was 
under age, covenanted, pn his marriage, that 
they would settle within two years an estate 
on the heirs male of the maniage, bill for a 
specific performance, by decreeing a strict 
settlement, dismissed; and even if it had 
appeared that there had been a sufficient 
covenant for that purpose, a great length of 
time having elapsed, and none of the parties 
having asserted their rights, the Court would 
not have interfered. Howarth v. Deem, 1 Eden 
351. 

See also Vendor and Pxjrchasei^, XVIIB vi. 

X. BEBTOE Am CBEBITOE, 

6. If, in a creditors’ suit, plaintiff does not. 
call for contribution, according to decree, 
before creditors are admitted to prove, he 
waives all claim to contribution. Shortley v. 
Selhy, 5 Madd. 447. 

7. No rule ot convenience fixing any period 
within which a creditor of a banking-house, 
not making his demand on the surviving 
partueis, is held to have waived his equity 
against the estate of the deceased partner* 
Devaynes v. JVbble, 1 Meriv. 669. 

8 'specialty security not waived by a pro- 
missory note taken for the balance of the 
account of interest. Curtis v. Mush, 2 Ves, & 
B. 416. 

9. Acknowledgment by conusor of judg- 
ment in reply to inquiry by intended assignee, 
that the sum securedby the judgment is justly 
due to the couusee, shuts out the equitable 
defence which the conusor may have had 
against the conusee, subject, however, to 
inquiry as to the hma fides of the transaction. 
Mieimn v. Aylwa/rd, 3 Moll, 1. 

10. Where» from construction of will, ex- 
ecutor, who was residuary legatee, had power 
to release debtor of testator, and he waived 
the debt by writing, but did not formally 
release, executor of executor might, it seems, 
withhold annuity given in consideration of 
whole debt being paid. Memminy v. Bwr&y^ 
2 Sim. & S. 311. 

11. A party against whom a commission of 
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petitinning creditor’s bond, having afterwards 
Koht an action on the case against the 
petitaoning creditor, and a rule of «>Mt havin| 
been made by consent, refemng the inatters 
L Sspnte, except the bond assigned, to the 
SvaXf ak arbitrator, and 

been made with an tand^’ An 

action cannot be maintained on the bond. An 
action on the case is a waiver of a light of 
Sn on the bond, and, to lestvam that right, 

the agreement of *^0 parties must be um 

equivocal. Solniesv. Wmn.wrigM, 1 Swan. 20. 

1 Where bond oreditois acquiesce m sale 
of limds, charged by will of debtor wnth their 
debts, and for sixteen years receive interest 
regularly, they shall not distuib purchaser. 
Elliot V. Memnian, 2 Atk. 41 ; bainard 78. 

2. The creditors of A., having issued a bat 

in bankruptcy against him, and having at the 

close of the proceedings under the flat received 
notice, by means of the examination, of the 
bankrupt and others, that A. was only the 
a^ent of B. & Co., proceeded nevertheless to 
sic?ii A.’s certificate : — Held, that this was not 
an election by the creditors to treat ^ as 
their sole debtor, faylor v. 8Jiei}])ard, 1 Y. & 

Coll. 271. ^ .V ^ 

3. A. and B., partners, were solicitors to the 

commission. More than six years back they 
received various sums of money on account oi 
the estate, having a set-ofi in respect of their 
bill of costs, but which bill they did not 
deliver to the assignee till within six years. 
Beyond the six years, A. and B. (upon an 
^mment that A. should pay all the debts) 
dissolved partnership, and the assignee, with 
knowledge of this fact, continued to employ 
A. alone as the solicitor to the commission, 
and no attempt was made to charge B. with 
the moneys received by A. and B. till very 
lately, viz., "when an official assignee was 
appointed, nor had B, ever acknowledged any 
liability to account -.—Held, first, that, as 
between B. and the creditors, neither the 
Statute of Limitations, nor laches, nor other 
conduct of the assignee would operate as a 
bar, A. and B. being solicitors to the commis- 
sion, But, secondly, that as the assignee was 
able to recoup the estate, he could not, under 
such circumstances of conduct on his part, 
call on B. to account. A. had become bank- 
rupt. Bemlky nevertheless, that he or his 
assignees were necessary parties, Gould ^ 

lie Molertmi, 4 Dea. & Ch. 547 ; 2 Mont. & A. 
48; 4L. J., N. S.,Bky.,7. 

4. Creditors having, subsequently to^ the 
appointment, signed resolutions authorising 
the assignees to do certain acts as assignees, 

I which they could not have performed without 
sUoh .authority, and to act generally as as- 

I ,’signoiesjiare debarred from questioning the 
■ v&dity of the appointment at a subsequent 
' ‘p4iod* -upon grounds of which they were 

aware'at me thme of signature. SemMe^ also, 

, ' thcat the ^ppintment is not complete till the 
is s^ed by the 
M I Lea. 

I I ^ "I 

lair|,a tontine annmiy was 
'r ,with hi^ bankers* 
’ i’ ^ ^^41. whom receited the dividends and placed 
filin' to, the credit of l^e intestate’s account, 
the intestate died in 1801, and a commission 
issued against the bankers in 1810,' notwith- 




standing whiob the same partner continued 
to receive the dividends and pay them to % 
intestate's widow up to the period of Ins own 
death, which happened in 1822, some time 
after which the assignees of the bankers claimed 
a lion on the debentuie for a debt due nom 
’ the intestate to the banking-house r—IIeld, 

' that after so long an abandonment of any 
: claim of lien, the assignees could not now 
support such claim ; and that the debenture 
also could not be consideied as lia'ving been 
left in the order and disposition of the bankers, 
having been deposited as in the intuie of a 
trust. JSJsejf. Doicfflas, 3 Dea. & On. 310. 

6. Bringing debt upon a judgment is no 

waiver of hen created by that judgment. Mriiy 
V. Erh/, 1 Salk. 80. . , ^ 

7. Proof under a commission is equivalent 

to payment; therefoie, when solicitors had 
obtained an order to have tbcir bill taxe^l, 
and to prove for the amount, it was -—Held, 
that they had relinquished then lien upon 
the papeis in then hands belonging to the 
bankrupt. Eomhj^ Buck 351. 

8. The plaintifE haiing paited with title- 
deeds, on which she had a lien, to enable her 
debtor to raise a sum of money on annuity, 
the defendant, by memoiandum in writing, 
undertook to pay that annuity to the plaintilf, 
in case it should not be paid by tlie grantor; 
the annuity Ml into arrear, and the plaintiff 
paid it. On a bill for specific performance 
and adequate security t—Held, that the plain- 
tiff having taken this personal security, a 
court of equity would not interfere. Bill 
dismissed. Brough v. Odchjj Taml. 215. 

9. In 1780 A. and B. were partners as army 
agents, having been in the habit of recoiving 
money from the Government for the pay of 
certain regiments. In that year A. retires, 
and B. and C. carry on the busmcss as before, 
but without coming to any account with the 
Crown, and mthout any account wdiatevei 
being taken of the liabilities of the firm o! 
A. and B. at the time of A.’s retiring. In 
1783 B. and 0. are lequiied by the Govern- 
ment to render the account of moneys issued 
for the several regiments duiing the period 
of the existence of the firm of A, and B., and 
of B. and C., which they do without any break 
appearing in them at 1780, when A. retired. 
But the accounts rendered do not state ^ny 
debtor and creditor account as between the 
respective firms and the Crown, but show 
simply the sums issued in respect of each 
regiment, and how they have been applied. 
On the formation of the firm of B. and 0., the 
old ledgers are used ; there was no agreement 
to take to the liabilities oi A. and B., and 
everything is carried on in the same manner 
as before, till 1783, when the 23 Geo. 3, o. 33, 
was passed, which directs that an 

is to be thenceforth prepared of the 
which will be required for the pi^fpcf# 
the army ; that the amount is to he from 
time to time into the bank; that tho 
of the forces is to oommnnicat© to the 
at war the sums that will be reqtiired fbr the' 
purposes of the different regiments ; that the 
agents of the different regiments are to com- 
municate to the secretary at ynr the sums that 
\ will he required for the different regiments, and 


OI .rnose regim 
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annual accounts were required to be rendered 
by the several agents. Upon this looting 
matters are carried on till 1804, when B. and C. 
became bankrupts, and a balance of 150,0002. 
is found due the Crown ; and in 1820, and not 
before, it is found that 91,0002., part of the 
150,0002., was due at the time of the retirement 
of A. SemUe, under these circumstances, 
that B. and 0. could not be presumed to have 
adopted the debt of A. and B., and that the 
Government could not be presumed to have 
assented thereto, had such adoption existed ; 
and, consequently, that the Government had 
no right to entire sum of 150,0002. 

against B. and O.’s estate. (CrosSy Jl, dissent.) 
But it also appearing that the assignees had, 
by proceedings in the Court of Session in 
Scotland, treated the 91,0002. as due from 
their estate ; and the Goveinmcnt having, on 
the other hand, sued the repiesentatives of 
A. in Scotland (subsequently to the discovery 
of the balance being due), so as to charge A. 
alone as the debtor, a claim was permitted 
to be entered till the result of the Crown’s 
proceedings, which were still pending against 
the representatives of A., was ascertained. 
Clayton's case (1 Meriv. 572) discussed. Uxj). 
Bandham^ 4 Dea. & Ch. 818, 

1. Where a director was, under the com- 
pany's deed, entitled to a remuneiation for his 
attendance : — Held, that non-claim for a num- 
ber of years amounted to a waiver of his lights 
and of his lien on the fnnds of the company. 
Me Ariyna Iron Mining Co.^ 1 Bq. Bep. 269. 

2. If, in an agreement, it is one of the 
stipulations that a mortgage is to be given on 
a certain day, and it is not given till two days 
afterwards, and is then accepted by the ciedi- 
tor, such acceptance, though a waiver as to the 
mortgage, is not a waiver of the creditor’s 
general rights on the contract. Tlwm^pson v, 
Hudson, 4 h, E., H.L., 1; 38 L. J., Ch., 431. 

3. Creditor, by petitioning to stay ceitificate, 

makes Ms election to come in under the 
commission for every provable debt which 
may he owing to him from the hankrapt ; and 
therefore the bankrupt must be discharged 
from any action pending against him by credi- 
tor in respect of any such debt before the 
petition can be proceeded in. Bostook, 

Me Wright, 1 Dea. Oh. 383, 

4. At the time of executing abend to secure 
a sum of money, the obligors procure a letter 
from the obligee, stating his intention not to 
call in the money within a specified period, if 
the interest be regularly paid ; the letter is a 
binding undertaking. Payments of interest 
made one or even two days after they become 
due are no defeasance of the undertaking:, if 
the grantor accepts them without objection. 
Morton v. Wood, 1 Buss. & M. 178. 

5. A. and B., a solicitor, were executors. B, 

deposited some of his deeds in the trust box, 
to secure some money due to the testator’s 
estate. The box remained in B.^'s possession, 
and on Ms death the deeds were found to have 
been abstracted from it, and they could not be 
identified. The legal, personal representative 
of B. then deposited certain specific deeds, 
selected by A., as a security for the debt ' 
* , assuming that A. had, in consequence ef 

ngful act, obtained a genetal lien on 
* eds for the money, still that he had 
Joy taking the particular security 



from the legal personal repiesentative. Mami 
V. Morley, 34 Beav. 471; 11 Jur , N. S., 459 ; 

34 L. J., Ch., 422; 13 W. B. 669; 12 L. T., 

H. S., 414. 

6. The mere fact that a Judgment creditoi, 
who is entered in the debtor’s statement of 
affairs as having no security for Ms debt, is 
present in silence at the first meeting of the 
creditors, not proving his debt or taking any 
other part in the proceedings, will not raise an 
equity against him so as to prevent his levying 
an execution on his Judgment, and thus acquire 
ing a valid security for his debt before the 
registration of an extraordinary resolution 
accepting a composition. Bxp, McLaren, Me 
MgCoIU, 16 L. B., Ch. D., 534; 50 L. J., Ch., 
203 ; 44 L. T. 36 ; 29 W B. 389. 

7. Held, that the provision in a composition 
agreement for the revivor of the original debt 
upon default being made in the performance 
of any of the conditions was not a penalty, 
but that on the dishonour of the third bill 
the creditor was remitted to his original right, 
and that he had not waived that right by 
suing the acceptor. Bxp. Burden, Me Mail, 
16 L. B., Ch. D., 675 ; 44 L. T. 525 ; 29 W. B. 
879. 

8. Demurrer to a bill for a general account 
to bo taken of all dealings and transactions 
between the parties, and for an injunction to 
lestrain the defendant from taking out execu- 
tion on a judgment recovered by him in an 
action at law, allowed on the grounds that the 
statement in the bill did not furnish such a 
case of matter of account between the parties 
as to entitle the xDlaintiff to interference of 
the Court on the piinciples of equity, in that 
it was nothing more than matter of a set-off, 
or other defence at law ; and if it had been 
a stronger case, the plaintiff, after having 
suffered the action at law to be tried and 
determined at Nisi Prius, had come too late 
to ask the inteiference of the Court, Cooj^er 
V. Hatton, 12 Pi ice 502. 

9. The Court refused to open an account 
acquiesced in during twenty -two years, though 
it was of a general and summary nature, not 
containing the items, and though the widow 
and personal representative of the party giving 
such account had, upon being first applied to, 
rendered accounts of matters included in such 
account; but the Oom't decreed an account, 
limited to the subsequent receipts, which it 
was admitted had taken place. Bcotk V. M^m, 
5 Beav. 215. Affirmed 12 L. J., N. B., Ch.* 
233 ; 7 Jur, 709. 

10. Under a decree made in 1817, in a suit by 
the grantee of an annuity, charged upon lands 
against judgment creditors of the grantor, 
who were in possession by elegit, an account 
was taken of what was due to the grantee,and 
a receiver was appointed over the lands. The 
grantor was not a party to the suit, and died 
in 1842 without impeaching the account of 
1817, The grantee having also died, Ins ex- 
ecutor in 1848 (up to which time the receiver 
had continued in possession) filed a bill against 
the Co-heiresses of the grantor for an account 
of what was due for arrears. The defendants 
insisted that the account taken in the former 
suit was not binding on them, as being taken 
in the absence of the grantor Held, that M 
reason of the acquiescence of the gran^ 
twen^-fite years, and of the defendam 
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six yeais, afterwards they were | , 

USstrmige v. Whvte, 1 Oh. itep- ro- 

takes abend iron due, and gives 

*°^e»in?“the bOTd asn the interest is 

stS secm-od by the mortgage. Ea^dmok v. 

ltS«-L”wbo has taken the body of 
bis diCS’uSl for the mortgap debt 
: ffwbrfess entitled to the benefit of his 

ii„a ..««», 2 

* 3 *' Although an equitable mortgagee may 
w^ive liis privilege to bid, the assi^ees must 
Si have L oofduct of the sale. Ex^. Smith, 

^ 4?Tlie petitioner, an equitable mortgagee 
nf leasehold property, obtained an order for a 
?all at ^ the mortgaged 

premises, but they were bought in by ^rection 
S the aWgnecs: The petitioner afterwards 
applied to the commissioners lor another sale, 
bit the order they made being unsatisfactory 
to him as to the time of sale, he refused to 
accept it; and the assignees afterwards ob- 
tained another order, when the highest bidding 
was only 6502. that the_ petitioner, by 

applying lor a second sale, waived any clam 
against the assignees for the diifexence m the 
amount of the biddings at 
sales * but that he was entitled to be indemni- 
S lrom the giound-rent and all ejonses 
incurred since the first sale. Mx}), Baldool, 2 

I)ea. k Cii hO. _ ^ . n o 

f>. Agreement in wntmg not to call in a 
mortgage for two yeais, the mortgagor ful- 
filling his covenants. On one occasion 
the two years interest was not paid on me 
day, and* the mortgagee shortly afterwards, 
after giving notice that he was no longer 
bound by the agreement, demanded and re- 
ceived payment of the interest and incidental j 
costs;— Held, a waiver of the default; and an 
iniunction was granted in equity to restrain 
an ejectment brought within the 
Zamrkh& v. Fayne^ 2 John, k H. 423; 10 
W. B. 726 ; 7 H T., K. B„ 23. 

6. A mortgagee agieed writh the mortgagor 
that if the interest was duly and punctually 
paid the principal should remain for two years. 
Bix months’ interest became due and was de- 
manded, but was not paid ; and the mortgagee 
then demanded payment of principal and in- 
terest. Three clays aftei wards the mortgagor 
paid' the six months’ interest, which was re- 
I ceived' by the moitgagee Held, that the 
^ 4 moitgagee had not thereby, nor by a sub- 
^ ^Sequent unaccepted oto to receive an instal- 
. ment, waived his right to call in the principal. 
I H B., Ch. B., 201 ; 47 B. J.» 

1441 % 286; 26 W. B. 552. 

,"#4 I I ’ "I fl ■>: 'll. 

moumm. 

, ■“ 7, 'Where bond creditors acquiesce in sale 
‘ of lands chntged %'''^iJl of debtor with their 
Vi i»4#fcym^ ihterest 

.V.A/V..V1 nv>1-.r c'hVlP tlAf’ C+Sl'r'K ' TjH 


8 Where the heir-at-law had for many years 

acquiesced and acted as a devisee m trust : , 

Held, to have lost his right to an issue de.ismt 
vd non, and even an issue to t^ the question 
of parcel or not ; and having misoonduottd the 
defence, ordered to pay all costs of the ®uit. 
Man V. EieketU, 7 Beav. 03 ; 13 H. J., JN. 

i0*i * 8 X oO 

9 Whether a deiisoe in remainder of losstt- 
holils, who IS himself the e.xecutor of the 
testator, could, after having acquiesced foi 
nearly thirty years in the tenant foi lile s 
receiving the rents, insist that, acooiihng to 
the terms of the will, the property ouglit to 
have been conveited immediately alter the 
testator’s death, 

ina 4 Mvl & C 289; 8 H. J., N. S., Ch., 330; 

3 Jur, 331. Affiiming 2 Beav. 31 ; 3 Jur. 743. 

10 Plaintiff, cle\ isec of A , taking it tor 
^ranted that certain copyhold premises, oou- 
traoled for by A., but not surrendoiod until 
after making bis will, did not pass thereby, 
allowed defendant to enter and hold the same 
for twenty jmars, plaintiff pajdng her rent as 
tenant for that time. If plaintiff had come in 
in time, he would have been relieved, notvvitli- 
standing his acquiescence in defendant s title. 
BctDie V. JBeardshantf 1 Ch. Ca. 39. 

11 Acquiescence material to determine pi o* 

perty ; as where a freeman’s widow acquiesces 
hndi husband’s will she is bound thereby. 
Pawlet V. Belavel, 2 Ves. 668. 

12. Bill against the devisee and personal 
representative, on the ground of an election by 
the testatrix to take under a will, dismisscM 
with costs, on the conduct of the plaintiS, 
who eighteen years ago had compromised 
suit instituted by Mm upon the subject, in 
consequence of which the light to compel an 
election depending on a doubtful question on 
the will was not ascertained, and the party 
having possessed under the will duilng her 
hfe, bad disposed of her estate, leal and per- 
sonal, by will. Yate v. Moseley, 5 Ves. IBIK 

13. The plaintiff, deliberately and with full 
notice, accepted the benefits under his mother’s 
will, which prohibited him fiom setting up 
any claim on account of any error, irregularity, 
or impropriety in the execution of the trusts 
of her father’s will;— Held, that he could not 
maintain a suit agaio&t the executor of the 
father’s will, to make him accountable for the 
profits made by the employment of part of the 
trust funds in his business. v. Peimj^ 10 
B. 444; 16 B. J., N. S., Ok, 409 ; 11 Jnr. 1023. 

14. Where testator directs government an- 

nuities of a certain amount to be purchased 
for his wife, within a given time^ and the wile, 
at the request of the executors, assents to 
postpone the time of purchase, and afterwards 
dies before it is purchased, her personal p- 
presentatives will be entitled to the sum which 
would have purchased the annuity. Bumsm v* 
Jlearn, 1 Buss, k M. 606 ; Tamlv465 ; 8 3”.# 

0h„ 153; and 9 4^,249. 

15. Legacy at twenty-one» the inter W loa: 
maintenance, not satisfied by adfAneem^’W 
during minority for the infants henefit^ ncr 
by a legacy, larger, but of a di:|terent nAthre# 

s received under the will of the execute, there 
: being no positive relinquishment, though no 
} demand for ten years. Lee v* Btotuti, 4 Vee. 

« h » 4 \ ^ f M k U ^ _ 

J ^ ''AWj ‘ ‘•p‘‘ ijce-l'clfwi naving directed bis , trustee^ 
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and executors, after sale of his estates, to 
i #tand possessed of the money aiising from the 

sales upon trust, in the first place to invest 
400Z. in trust for his wife tor life in bar of 
dower, and after her death for W. C. ; and 
upon further trust, out of the residue of the 
' money, to invest 4O0Z in trust for J. E. for 

I life, and after his death for his children ; and 

upon further trust to pay other sums to persons 
named ; and having bequeathed the residue of 
his estate to W. C., and the only acting execu- 
tor having made no investment on the trusts 
of the will, but having paid Interest on the 
two sums of 400^. to the respective legatees, 
and applied the assets to his own use, and 
afterwaids become bankiupt; it was: — Held, 

! that by that dealing the two legatees had 

i waived whatever prioiity the will might have 

given to them, and the dividends payable on 
the whole sum proved under the commission 
against the executor in respect of the testator’s 
estate were divided among the pecuniary lega- 
tees and the residuary legatee, in the propor- 
tion of the amount of their legacies, and of 
I the residue, as it was computed at the death 

of the testator, with interest on each. JSosj}. 
Chadwm^ 3 Swan. 380. 

1. A testator bequeathed to A., a married 
daughter, the income arising from a legacy 
for her separate use for life. In 1839 a change 
of investment of a portion of the testator’s 
property, comprising the legacy to A., took 
place, and a loss arose from such investment. 
In 1841 the solicitor of the executors informed 
A., by letter, that there might be a question 
I between her and the residuary legatees as to 

her right to be paid the whole of her interest 
on her legacy, to the prejudice of and as against 
I those residuary legatees, but advised her to 

submit to the loss, and proposed that it should 
be borne ratably between A. and the residuary 
legatees, A. continued to receive income on 
I her legacy on that footing down to 1855. In 

1856 the Court held that A.’s legacy must be 
paid in full. In 1857 A. presented a petition 
^ for the purpose of having the deficiencytin the 

t income wMch she had received since 1839 

made good to her by the residuary legatees : 
’ * —Held, that A. had precluded herself by 

acquiescence from all right to be paid such 
difEerenoe by the residuary legatees. Stafford 
¥. Stafford, 1 Pe G. & J. 193 ; 4 Jur., H. S., 149. 


m TOETIOtJS ACTS, 


2.^ Injunction refused to restrain alleged 
infringement of copyright, before trial at law, 
where the conduct of the plaintiffs had been 
such as, in the opinion of the Court, was 
calculated to induce the defendants to believe 
that the course taken by them would not be 
objected to by the plaintiffs. Samders v. Smith, 
3 Myl. & C. 711 ; 7 L. J., H. S., Ch., 227 : 2 Jur. 
491, 536. 

S. As to fraudulent abstraction by one 
partner being converted into contract by 
subsequent acquiescence so as to debar right 
of proof against such partner’s joint estate. 
$ee J%, mrmr, 4 Bea. & Oh, 169 ; 1 Mont. & 
A. 54, 337, and oases therein cited. 

To haye a work, erected at great expense, 
hetner private or public, removed by this 

i 





Court as a nuisance, the person complaining 
should have given notice not to proceed, 
otherwise the Court will leave the complaint 
to law. Jones v. Royal Canal Co., 2 Moll. 319. 

^ 5. Acquiescence by one of several co-plain- 
tiffs in the act complained of precludes the 
interfeience of the Court upon an interlocutory 
application, as much as upon decree ; and the 
rule is the same although some of the co- 
plaintiffs are infants. Marher v. MarTier, 9 
Hare 15 ; 16 Jur. 663. 

6. Where party allows and acquiesces in 
erecting a nuisance, he shall be stayed in 
action at law. Anon., 2 Eq. Abr. 522. 

7. An encroachment of a water ^-course was 
made in the infancy of the ancestor, who 
acquiesced for twenty-one years after he 
became of age. The Court would not after- 
wards notice his complaint. Cuemsey (Zord) 

V. Rodbridges, Gilb. Eq. Eep. 3. 

8. The defendants, the owners of a cotton 
mill on the banks of a canal belonging to the 
plaintiffs, were authorised by the Act of 
Parliament under which the canal was made, 
and the plaintiffs incorporated, to draw water 
from the canal for condensing steam, but not 
for any other purpose. Nevertheless, they used 
the water for other purposes, in consequence 
of which the plaintiff brought an action and 
obtained a verdict against them, but only for 
nominal damages. The defendants moved to 
arrest the judgment in the action, bub without 
success, and afterwards the judgment was 
affiimed on a writ of error in the Exchequer 
Chamber. The defendants, however, continued 
to use the water as before, whereupon the bxE 
was filed for an injunction to restrain them 
from so doing. The answer stated a oasqof 
acquiescence on the part of the plaintiffs ; — 
Held, that the plaintiffs had sufficiently esta- 
blished their title at law, and that hut for 
their acquiescence they would have been 
entitled to the injunction, notwithstanding 
they had recovered only nominal damages in 
the action. Rochdale Canal Co. v. King, 2 
Sim., N. S., 78; 20 L. J., N. S., Oh., 676; 16 
Jur. 962. 

9. Turning cattle upon alluvium by the pro- 
prietor of land not separated from it by any 
boundary, although without interruption, is 
not an assertion of right so acquiesced in as 
to raise a presumption of title. Ati.'^Q0n* Y, 
Chambers, Att.^Gen. v. Lewis, AU.-Gem, v. 
Rees, 6 Jur., H. S., 746 ; 4 Be G. & J. 65. 

10. Held, that a claim for compensation was 
no acquiescence, because he was then ignorant 
that they were doing an illegal act, and took 
proceedings as soon as he was aware of it, 
Pentney v, I/ynn Pacing Commissioners, 13 

W. E. 983 ; 12 L. T., H. S., 818. 

11- Senile, that mere submission to a wrong- 
ful act which has been completed without the 
knowledge or assent of the person whose right 
is infringed cannot, without some conduct 
amounting to accord and satisfaction, or a 
release under seal being shown, bar his right 
of action ; although, under the name of laches, 
it may afford aground for refusing relief under 
some particular circumstances. Re Rmsehe v. 
AU, 8 B. B., Oh. B., 286 ; 47 B* Oh., 386 ; 38 
Xi.T. 370. 
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XIII V0IDABLB DEEDS, COKVEYAlSrCES 
ahb tbaxseebs. 

1 A Kmiitor discovering that his annuity 
was bad, and complaining distress or cir- 
eunivention after he had joined the giantee m 
an assignment of it, which he ratified and 
undertook to pay, has but a slender equity, 
and the assignee ought not to be assisted ; but 
Arden, M.E., would not refuse relief on that 
oTOund, lest every annuity should be assigned 
in order to avoid objections. This decree, 
howevei*, wras varied by Eldon, 0., and account 
directed of the consideration paid by the 
original grantee of the annuity, with interest 
at % per cent., and of the payments of the 
annuity to the grantee, or any person claiming 
under him by assignment or otherwise, which 
was ordered to be applied in dischaige of the 
principal and interest, and if the consideration 
with interest shall appear fully repaid, or if 
not, upon payment by the plaintiff of what 
shall be remaining due from him, the securities 
to be delivered up, etc., without costs ; Lord 
B.’s opinion being in favour of the Jurisdiction : 
that the principle of relief is not redemption, 
but the invalidity of the grant, and that the 
assignee, unless under special circumstances, 
is in the situation of the grantee. Bromley v. 
MoHani, 5 Ves. 619. Varied 7 Ves. 3 ; Coop. 9. 

2. Where a building lease was granted 
during the minority of infants, with a cove- 
nant that they, when of age, should confirm 
it, and the infants accepted rent for ten 
continued years after coming of age Decreed, I 
that the lease should be established. Smith v. 
Low, 1 Atk. 489. 

If a person of age grant a lease, having no 
title in premises, and the lands afterwards 
descend to him, the lease shall enure by way 
of estoppel ; otherwise if he had been an infant. 

ih, 

3* A. having 5001 given him by his uncle 
ha case he should survive the testator’s wife, 
sillB it for 100?., to be paid by U, per annum ; 
but that if the testator’s wife should die before 
A*, and the legacy become due, in such case 
the rest of the money to be paid within a 
year next. A. does survive the testator’s wife, 
and knows the legacy was become due to him, 
and being fully apprised of the whole fact, 
confirms the bargain; he shall be bound 
thereby. Cole v. 3 P. W. 290. 

4. A,, tenant for life, remainder to first, etc., 
son in tail, remainder to his nephew B. B. 
enters into several statutes to 0. for payment 
of ten for one upon the death of A. in case he 

' died without issue male in the life of B. C. in 
, \ the life of A. brings a bill to compel B. either 
; I to , pay principal and interest, or to be fore- 
i I closed of any relief against the bargain. B., 

} ^ by answer, declares the bargain fairly made, 

, and intends to abide by it, and that he would 
; ; «eek hd ;felidf against it. A. dies. B. brings 
' ft bill against ths executor of 0., and notwith- 
standing - fermer answer, he is relieved 
, , against the 'bargain on payment of principal 
r' and interest withbui costS. Wlmimi v. Bealie, 

5. Voluntary agreement endorsed on lease by 
^ one not a'pa#^ to it, not binding, j BonV “ 

T.jraz,iMaad,54i. v' ' , , 

6- The:«eTm:aI ownets^of lands in the 


common should be enjoyed as a cow pasture 
for ninety-nine years ; and this agreement iG 
signed by the bailiff of one of the owners ‘*so 
far as he had power,” Though no particular 
authority could be shown, yet, after an acquies- 
cence of above thirty years on the part of this 
owner, an authority shall be presumed, and he 
shall be bound by the act of his servant. Tvf- 
ton v. WentwoHli, 1 Bro. P. C. 165. 

7. Lord D., tenant for life, xnirporting to 
exercise a leasing power, made a lease, in 1767, 
covenanting for quiet enjoyment against the 
acts of all claiming through him. In 1791 and 
1792 Lord D. and his son, tenant in tail in 
remainder, Joined in suffering recoveries, and 
le&ettled the estates subject to then existing 
leases, Lord D.’s son having secured to him an 
annuity of 2,000?. and 30,000?. for Ms debts. 
Lord D. died in 1799, and the estates were 
subsequently again resettled by his son and 
the then remainderman. In 1848 the lease 
was impeached as an excess of the power, and 
the owners of the estate being obliged under 
the circumstances to raise the objections to 
the lease in equity, semlh^ the mere lapse of 
time, and acquiescence from 1767 to 1848, 
would bar them from relief. Donegal {Mar- 
qi(As) V. Greg^ 13 Ir. Eq. E. 12. 

8. A person entitled to real estate by volun- 
tary conveyance settled it in strict settlement. 
After the decease of the settlor, his heir-at- 
law, who was also tenant for life under the 
settlement, upon his marriage, by indeniure 
reciting the voluntary settlement, conveyed 
all his interest in the lands upon trust to 
secure a provision for his wife. Quaere^ can he 
af terwaids insist that the voluntary settlement 
was void because the settlor was in a state of 
mental imbecility when he executed it. Modiy 
V. Williams^ 3 J. & L. 1. 

9. If a vendor who has a right, upon equit- 
able gxounds, to impeach the sale, not only 
neglects to do so, but, by the subsequent 
execution of other deeds, adopts the sale, and 
acts upon it as binding, he cannot afterwards 
impeach the title of equitable mortgagees, who, 
subsequently bo this act, advanced their money 
londfide^ and without notice to the purchaser, 
Nagle v. Baylor.^ 3 Dr. k War, 60, 

10. On the marriage of a female infant, her 
reversionary interest in choses in action were 
settled under the Court for her separate use 
for life, with remainder to her children. She 
afterwards contracted two subsequent mar- 
riages, but no further settlement was executed : 
— Held, that the third husband, who had notice 
of the settlement previous to Ms marriage, and 
had for some years after acquiesced in it, was 
bound thereby, and had no interest in the 
settled property. Aekton v. MDotma% 5 Beav 
56 ; 11 L. J., N. S., Ch„ 344 ; 6 Jur. 447. 

11. A feme covert was entitled to a revetliUh- 
ary inteiest in a sum of money vested Id hot* 
husband and another as trustees. 
expressed to be made between 

I life, of the one part, and the frusie# 
the husband), of the other part, the tenant Tor 
life, who alone executed the deed, declared 
that the trustees should hold the fund on 
certain modified trusts whereby the wife’s 
reversionary interest was made subject to her 
power of 'appointment by deed or will. The 
I wife died, leaving her husband surviving, having-’ 
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her imsband. The litisband afterwards died, 
•and the reversionary interest subsequently came 
into possession. The Court considered that, 
under the circumstances, the husband ought 
to be deemed to have acquiesced in the arrange- 
ment and accepted the trusts for the benefit 
of the wife’s appointees ; and held, that the 
appointees of the wife were entitled as against 
the representatives of the husband. Inman v. 
Whitley, 7 Beav. 337. 

1. In a suit to impeach a deed of gift to an 
agent and trustee, it was held that, though it 
was voidable in its oiigin, and could, not be 
sustained if it stood alone and had been im- 
peached in reasonable time, yet that the sub- 
sequent deliberate acts of the party impeaching 
it, assisted by his legal ad\isers, made it valid 
and binding on him. Be Montmoreney v. 
Bevereuss, 7 Cl & F. 188 ; West 61 ; 2 Dr. & 
Wal. 410. Affirming, with a slight variation, 
1 Dr. & Wal. 119. 

2. Acknowledgment by conusor of judgment 
in reply to inquiry by intended assignee, that 
the sum secured by the 3 udgment is 3 ustly due 
to the oonusee, shuts out the equitable defence 
which the conusor may have had against the 
conusee, subject, however, to inquiry as to the 
ho^iafides of the tiansaction. Hiolmn v. Ayl- 
ward, 3 Moll. 1. 

3. Where a release has been executed, and 
the parties have for a long space of time 
acquiesced in it, the mere proof of errors will 
not, in the absence of fraud, induce the Court 
either to set it aside or to give leave to surcharge 
and falsify ; but the natuie and amount of the 
errors alleged and proved may ha\e a very 
considerable effect in the consideration of 
the question whether the release was fairly 
obtained. Millar y. Craig, 6 Beav. 433. 

4. A deed, apportioning rent between A. and 
B., executed without any consideration or 
intention of bounty, by his agent, without 
authoiity, and in ignorance that the rent had 
been conclusively appoitioned by a former 
deed, not enforced against A. But A., when 
afterwards apprised of his lights, obtaining 
from B. a settlement according to the former 
apportionment and for several years after, 
during the life of B., paying the whole rent, 
without demanding contribution, not entitled, 
after the death of B., to an account against his 
assets ; as from A., being in active litigation 
with B., during his whole life, it was not to 
be presumed that the forbearance arose from 
kindness ; but that A. knew if he stirred his 
demand, during B.’s life, he might have started 
some countervailing demand, whieh B/s repre- 
sentative bad no moans of setting up, A. 
entitled to contribution according to the 
former apportionment against 0., the re- 
mainderman from the death of B., when he 

^ went into possession. Also from a purchaser 
of parts of the lands from the time of the 
purchase. Stratford v. AWborengh (Lord\ 1 
Boat. 228. 

5. B. purchases of lord copyhold for lives, 
Who makes lease of freehold oC soil to A„ 
reserving rent, and after levies a fine of manor 
to B*, wj^o accepts rent from A. Qtmre, is B.’s 
copyhold gone, Oomjiton v. Brent, 1 Dyer 30. 
ph 207. 

; , ^ E. 0., tenant for life, with a power of 

j ^ |Mrty-one years, demises, in 1749, 

attorney; K 0., his son, 




tenant in tail, four years af ter%vards, in con- 
sideration of 201, executes an agreement, which 
was endorsed on the part of the lease in the 
attorney’s hands, to confirm the demise, and 
renew for a further term of three lives. 
Eleven years after this M. 0. dies, and the 
articles are then registered. The last of the 
three lives died in 1817, and the representative 
of the attorney files a bill for the specific per- 
formance of the son’s agreement:— Held, that 
the case was too suspicious to come within 
the principle of specific performance, and the 
length of time^ elapsed under circumstances 
which did not imply acquiescence. Blaheney 
V. Bagr/ott, 1 DowN. S. 405 ; 3 Bli, N. S. 237, 

7. The commissioners of a canal make an 
agieement for letting the tolls, not wananted 
by the Act under which they derive their 
authoiity, and prejudicial to an interest ex- 
pressly reserved by the Act to the public; this 
agreement is acquiesced in for forty-seven 
years, without complaint on the part of any of 
the shaieholders, and during that period the 
lessee remains in undisturbed possession of the 
tolls ; the Court will not at the suit of the 
shareholders disturb his possession by the 
appointment of a receiver. Gray v. Chanlin. 

2 Buss. 126. 

8. Length of time, or long acquiescence in a 
transaction, may bar relief, in cases where the 
transaction, if impeached within a reasonable 
time, would be set aside. MicJts v. Ooohe, 4 
Dow 16. 

9. xi son, tenant in tail in remainder when 
just of age in 1769, joined his father, tenant 
for life, in a recovery, for the puipose of raising 
3,000^. for the father, and lesettling the estate, 
the son taking back only an estate for life, 
with remainder to his first and other sons, etc. 
Whatever equity he might have had against 
that settlement was lost by his marriage and 
acquiescence till after the death of his father 
in 1793, though under the circumstances there 
was no probability of issue. Upon this ground 
a bill by trustees under a general trust for his 
Cl editors, claiming as purchasers under the 
statute 27 Eliz , c. 4, was dismissed, without 
deciding whether they could sustain that 
character, or how far a settlement, merely as 
being voluntary, is affected by the statutes of 
Elizabeth. Brown v. Carter, 5 Yes. 862. 

10. A. by deed, for a nominal consideration, 
assigned a policy of assurance upon his owm 
life to trustees for his children, of whom B« 
was one, and the entire interest in the policy 
became vested in B. and 0. Ho notice of the 
deed was ever given to the assurance company. 
0. married D., and by deed, reciting that she 
was entitled to one moiety of the policy, the 
moiety was then put in settlement A. after-’ 
wards, by deed, made without consideration, 
professed to assign the residue of the policy to** 
D., and stated that he had led B. to believe 
that he would be entitled to lOOt out of the 
proceeds, and that B. ought to be made one of f 
the granting parties. B. declined to execute 
the deed, but did not allege during the life of 
A. that he had any claim on the produce of tloE “ 
policy, and the assignment to D. was executed’ 
by A. D* gave to the company notice of the- 
^Signment, and paid premiums during 
life, and he was not proved to have r 
knowledge of B/s rights;— E^d, th^t^,, 
prepludeQ by Ms own conduct tom 
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Ms claim cpon the pr^uw rf the policy. 

Justice V. Wijiine, 10 Ii- “?' .„j o },ig 
1 A father appointed his sons J. and S. his 
exeoutoK, and heqneathod his property to 
S on trust foi\ll his .children as 301 ^ 
tenants and not as tenants m common. Ten 
years after his death questions as to the 
cMldien entitled, on account of the dlegiti- 
maoy of the eldest three children, of whom J. 
■was one. To avoid litigation a deed was exe- 
cuted bv all the adult childien. by which it 

was agreed that all the children should share 

eonally and should take as tenants m common. 

A bill was filed in 1872 by two of the children 
who had been infants at the date of the 
but who came of age lespectively in l&o7 and 
1861, to have the rights of all parties under the 
^declaied:-Held,that the rights were as 
tolaredby the deed; that the arrangement 
come to between the members of the family to 
avoid litigation was a sufficient consideration 
to support it as between the parties to it, and. 
that tbe cliildren were bound by acquiescence. 
BunAth V. Mogford^ 21 W. K. 472. 

% Very clear and strong evidence is necessary 
to impeacb a lease at a distance of tip®) 
tbe ground of fraud originally practised in 
obtaining it. Chandos v. J^rownlorVi 2 Eid^w. 
jp 0 397, 

' 3 .* A tenant at a bulk rent of lands, over a 
part of wMcb a receiver was appointed, having 
lor years made payments generally on account 
of rent to receiver, and allowed him to allocate 
them partly to the credit of the cause, and 
partly to the person to whom the rent of that 
part of the land not in the cause belonged, and 
having for a long time acquiesced in that 
allocation:— Held, that he is bound by such 
acquiescence. ColthuTSt v. GolthuTSt^ 7 Ir. Eq. 
B. 305. ^ ^ 

4. Where tenant for life and remainderman 
joined in a lease for twenty-one years to the 
steward of the former, in which certain rights 
of disputed title were omitted, but in respect 
of which, six years after, valuable allotments 
were made, and the reversioner afterwards 
accepted the rent for five years Held, that 
the leiise could not after so long acquiescence 
and many acts be impeached for fraud ; 
although, considering the relation of the 
parties, the transaction might have been ques- 
tioned recently after Sehey v. Wiodes^ 1 Bli. 
S. S. 1, 

There is no policy which prevents a steward 
from being a lessee of his employer, nor from 
receiving a beneficial lease ; but where trans- 
actions are upon contract, steward must prove 
he gives full consideration, and where trans- 
action was mixed with motives of bounty, he 

f mnst show that employer was aware of every 
^ciimstance relating to transaction, S, 0. 2 

) 1 t V I M ^ Fbattd. 

i ,i| i . ( , ' ( MgEB CASES 

1 1 k !oaus^ has been much delayed, 

I the expense of further 

^heliew fte ?|l^fntlfE firom tbe conse- 
quences of the gross neglect of his^ spHcitor, 

J 1 1 j C hk Ihe 

If J y |)f 




which existed at the time of its commence- 
ment, Foster v. M^Mali07%, 11 Ir. Eq. R, 287. 

7. When a suit has once been instituted for 
tbe purpose of raising a sum of money bearing 
interest, the Court has no juiisdiction to with- 
hold from the plaintiff the interest which 
accrued after filing the bill, on the ground 
of laches in the prosecution of the suit, 
however gioss. Meillg v. Fitzgercildi 6 Ir, Bq. 

R. .335 ; 1 Dr. 122. 

8. A fiat was sued out on the 7th June by 
an attorney against his debtor, for the amount 
of his bill of costs, and the bankrupt was 
shortly afterwards discharged under the In- 
solvent Act, having inseited the amount of 
the attorney’s bill in his schedule. The bank- 
rupt passes his last examination ; and on the 
4th December petitions for an Older to tax the 
attorney’s bill, with a view of superseding the 
fiat, on the ground of the insufficiency ot the 
petitioning creditor’s debt:— Held, that the 

i bankrupt could not, after lying by so long, 
and after his previous admission of the debt, 
applv for such an order. Harp. Gingell, 2 Dea. 

& Ch. 546 ; 2 L. J., N. S., Bky., 22. 

0. After bankrupt has surrendered and ac- 
quiesced a year and a half since the taking 
out the commission, an issue at law will not be 
dhected to try the bankruptcy. Mitt, I 

Atk. 102. 

10. W., as administrator writh the will annexed 
of his mother, was entitled to a mortgage of a 
colliery, W., 0. W., and K. being entitled in 
equal shares to the mortgage money. W. was 
also receiver of the colliery and other estates 
held under the same title, in a suit in which 
the title of the mortgagor was disputed, and 
to which W. was a party as representative of 
his mother. This suit was compromised in 
1847, upon the terms, that out of the profits of 
the colliery certain yearly sums should be paid 
to Y , who claimed by a title paramount to 
the mortgage, and that, subject to those pay- 
ments, 20,0002. should be raised out of the 
colliery and paid to W. in satisfaction of the 
mortgage, and provisions were made for letting 
the colliery. In February 1853 W. entered 
into an agreement with. Y., for the purchase 
from him of the colliery and some other pro- 
perty. Up to this time the colliery had been 
a losing concern. In May 1853 H. filed a bill 
to have the agreement of 1847 carried into 
effect, and in June 1853 0. W. filed a bill to 
have it declared that W. had made the pur- 
chase of February 1853 as a trustee interested 
for the person in the 20,000i^. In July 1853 
W. answered 0. W.’s bill, setting out the 
principal particulars of the agreement of 
February 1853, In January 1854 H, filed a 
supplemental bill against W., 0, W,, and Y., 
treating the purchase as a purchase made by 
W. for his own benefit, and seeking to establish 
that it had the effect of postponing the yearly 
payments to Y. in the 20,000^, In February 
1855 0. W. allowed Ms bill to be 
for want of prosecution. In Aptil 1351 a 
decree was made in H.’s suit,? establisiihg the 
priority of the annual payments over the 
20,000l, and giving directions for raising the 
20 , 0002 :. In June 1855 W. bought up N.’s 
rights under this decree. C. W., in 1857, filed 
a second hill,, to hawe it established that the 
of 1853 was made by W, as a trustee 

I J ' * 
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Held, that 0. W, had, by his conduct, dis- 
• entitled himself to the relief sought by his 
bill. WlialUj V. WJialley, 2 Be G. F. & J 310. 

1. Where the Couit summarily interferes 
against the legal possession, it has a right to 
expect a plaintiff to proceed with the most 
complete and honest diligence to obtain a 
decree. Belay in his proceedings constitutes 
an objection to the proposed interference. 
Ooven V. Homans 4 H. L. Ca. 997 ; 17 Jur. 861. 

2. The waiver in the first instance of giving 
in an allegation on the common condidit . — 
Held, not to operate a^ a i enunciation alto- 
gether of the right. Bitch inr/s v. Woodt 2 
Moore, 355. 

3. After a judgment in ejectment for non- 
payment of rent, everything, after an acqui- 
escence for seventeen years, will be presumed 
to have been regularly done. Blennerhassett 
v. Bmj, 2 Ball. & B. 124. 

4. Where a lord of a manor admits a tenant 
upon the trusts of an indenture referred to in 
the surrender, he is to be considered as con- 
senting to those trusts ; and is bound by them 
upon the death of the trustee without an heir. 
A. being seised of a copyhold in fee, sur- 
rendered it to the use of B. and his heirs, 
according to the custom of the 'manor, but 
subject to the trusts of a certain indenture 
therein referred to; these trusts were, after 
giving one year’s previous notice, to sell the 
tenement, to retain out of the proceeds of the 
sale a sum of 7002. and interest, for which the 
surrender was a security, and to pay the over- 
plus to A. ; B. was admitted, and died intestate 
and without an heir, the 7002., with an arrear 
of interest, still remaining due to him Held, 
that the lord did not become entitled to the 
tenement by reason of lailure of heirs of B., 
and that A. had a right to redeem the premises, 
and, upon payment of what was due on the 
mortgage, to be readmitted as tenant in fee, 
according to the custom of the manor. That 
it was the personal representative of B., and 
not the lord, who was entitled to receive the 
mortgage debt. Weaver v. Maule, 2 Kuss. & 
M.97. 


WALES. 

— iWw See Oologies and Colonial 
Haw, Z. XXVI. , 

jSee also Injunction, II“ i 5. 

5. Jurisdiction of Wales allowed, suit under 
102. Baste onri v. Tanner^ Cary, 74 ; hut not 
for cause concerning title to lands. Morgan v. 
Bithell, Qmj 84. Keyes v. Bill^ id, 89. ’ 

6. Jurisdiction of Wales over misdemeanors 
committed in Chancery, overruled, Griffith 
Y. Penrinei Cary 90. 

7. Jurisdiction over matters of lease for years 
admitted, Moore v. Mashall ^ Cary, 92. 

8. Promise made within Wales, not sufficient 
to give jurisdiction. Batton v. Prince^ Cary, 
99. 

9. Wales is a district of England within the 
Endowed Schools Act 1869, and if a college 
holds a fund in trust for exhibitioners to he 
selected from a particular district in England, 
and the'se exhibitions are tenable at the uni-^ 

^ Vfer^ty, etich college must give the endowed 
Schobls commissioners any information they 




may require as to the fund. Be Meyriole 
Fund, 41 L, J., Ch., 187 ; 13 L. E., Eq., 269 : 
20 W. E. 258 ; 25 L. T., N. S., 787. Affirmed 41 
L. J., Ch., 653; 7 L. R., Ch., 500; 20 W. R. 
T16 ; 26 L. T., K S., 696. 

10. An ori^nal independent decree may he 
had in this court, where all the facts are stated 
by the hill, notwithstanding a former decree 

for the same matter in Wales. Morgan y. , 

1 Atk. 408. 

11. Where a matter which arises within the 
jurisdiction of the courts of Wales is of value or 
difficulty, parties may take their remedy here; 
but if of small consequence, it is an inducement 
with this Court to dismiss the hill with costs. 
Brace v. Taylor, 2 Atk. 253. 

12. The Court has no jurisdiction to order the 
taxation of a solicitor’s bill of costs, for busi- 
ness done in a cause in the Court of Great 
Sessions in Wales, where there is no detention 
of title deeds, nor any other matter besides 
costs in dispute. Btvp, Partridge, 2 Meriv, 
600 ; 3 Swan. 398. 


WAR. 

— Prize of. See Peize and Peize Money. 

— Contraband of. See Conteaband. 

See also Colonies and Colonial Law— 
Wae Indemnity. 

13. If a foreign power takes prisoner an 
enemy, and thereby obtains possession of docu- 
ments establishing his right to a debt due from 
another to him in his private capacity, the 
prisoner is entitled to relief ; and the circum- 
stance that the foreign power is also the 
debtor, will not alter the right; but if such 
documents are the property of the prisoner in 
his sovereign character, and are taken posses- 
sion of by the conqueror in the exercise of his 
sovereign and political rights, the Court cannot 
interfere. Wadeer v. Bast India Co., 7 Jur., 
N. S., 360 ; 30 L. J., Ch., 226 ; 9 W. R. 247. 

S. C. mm, Coorg (Bajali of) v. Bast India Co,f 
29 Beav. 300. 

14. The rights which the laws of war give to 
a belligerent for his protection do not involve 
as a consequence that the act of the heutral 
in transporting munitions of war to the other 
belligerent is either a personal offence against 
the belligerent captor, or an act which gives 
him any ground of complaint against either 
the neural trader, or the government of which 
he is a subject. Bxp. Clmoasse^Be Grazebrooh 
11 Jur., N. S., 406 ; 34 L. J., Bky., 17 ; 13 W, R, 
627; 12 L. T., H. S., 249. 

All that international law* does is to subject 
the neutral merchant who transports the con- 
traband of war bo the risk of having his ship 
and cargo captured and condemned by the 
belligerent power of whose enemy the contra- 
band is destined. Ib. 

15. A Prussian ship, carrying a Cargo of 
nitrate of soda (contraband of war), arrived off 
Dunkirk, to which port she had been ordered 
by the consignees of cargo, and whilst lying 
there waiting for the tide, her ma#er hTOd 
that war had broken out between France and 
Prussia, and he thereupon put back to ftp 
Downs, where he arrived on July 17ft* ft ' 
inquiries, but hearing nothing more, srobfw 
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stopped by Ms owner, lie put into Dover on tlie 
IStb, and there getting intelligence, refused to 
proceed to Dunkirk. The ship was running 
under charter entitling her to be sent to a safe 
port. War was not actually declared till July 
19th, but was imminent on July 16th : — Held, 
that the ship on July 16th was not bound to go 
to Dunkirk, as she would have been liable to 
penalties for tiadmg with the enemies of her 
country and captiuc by French cruisers ; that 
even if war did not actually exist till July 19th 
the master was justified in pausing for a 
reasonable time to make inquiries, and that 
under the cncumstances he did not exceed that 
time by staying in Dover till after the declara- 
tion of war. T/ie Tentonid, 3 L, B., Adm., 394 ; 
41 D. J., Adm., 6T ; 24 L. T. 521 ; 20 W. E. 
261. Affirmed, 4 L. E., P. C., 171 ; 41 L. J., 
Adm., 57 ; 26 D. T. 48 ; 20 W. E. 421 ; 8 Moo. 
P. 0., H. 8., 411. 

Whilst the ship was lying at Dover, the con- 
signees demanded the delivery of cargo with- 
out any payment of freight. The master 
refused to deliver without payment: — Held, 
that he was entitled to freight. Ik 


WAR INDEMNITY. 

1, The foreign wife of a British subject is 
not entitled to compensation for the loss of her 
separate property under a treaty providing sue h 
a compensation for British subjects, unless she 
has herself acquired a domicile in Great Britain 
at the time of her loss. A foreigner domiciled 
in Great Britain is, under such a treaty, entitled 
to claim compensation for his losses. Commi/s 
iCmmtehi) case^ 2 Knapp 364. 

2. The son of a British father who had 

entered into the service oi France, and taken 
|ihe path of a Knight of the Order of St. Louis, 
is entitled to the chaiacter of a British subject, 
although he himself was born in France of a 
French mother, and had served in the French 
array. iComt') case, 3 Knapp 13. 

Tne matHoes de roles, or assessments to the 
land tax of the year 1791, the primary evidence 
required by the Convention Ko. 7, for the 
purpose of ascertaining the value of confiscated 
estates, not being forthcoming, it was held 
by the Judicial Committee, that the commis- 
sioners for liquidating the claims of British 
subjects in France were at iibeityto adopt 
, any other evidence which might appear to 
. them most satisfactory in lespcct to the estate 
^wh^h was to be valued, such as the original 
' money ; the valuation of the parties 

f5themshlve$ m any subsequent transactions; 

• wherer there was a lease, the rack rent; the 

a coitain number of years’ 

* joT' the sum for which the property 
, Mdb0ensold;at^the time of the confiscation. 

]1 the characters 

■ subject under the municipal 

' subject trader 

' ' as the grandson.of a 

•: raatefhborn Bnfosh subject, sathough he him- 
' and ^bia felhm* were born in a foreign ^ 
not entitled to, claim* compensation 

4. ^ U loss has sustafued fodm a confiscariqn ^ 


of his property by the French goveinraent, 
under a tieaty between Great Britain andr 
France, giving compen'«ation for such a loss to 
British subjects. I)rtammnd^s mse^ 2 Knapp 
295. 

4. A corporation of Irishmen, existing in a 
foreign country, and under the control of a 
foreign government, must be considered as a 
foreign corporation, and is not therefore entitled 
to claim compensation tor the loss of its property 
under a treaty, giving the right of doing so to 
Biitish subjects. Scmhle, it makes no differ- 
ence whether the pui poses for which such a 
coiporation existed were or were not contrary 
to the law of Ireland. Lo7iq v. C(mimh$miers 
for Claims on Finance, 2 Knapp 31. 

5. A corporation of British subjects in a 
foreign country, existing for objects in oppo- 
sition to British law, and under the con- 
tiol of a foreign government, is not entitled to 
claim any compensation fiom the govornment 
of the country in which they existed, for the 
confiscation of their property, under a treaty 
giving that right to British subjects. The in- 
dividual members of such a corporation are 
also equally incapacitated from making any 
claim, as British subjects, for the loss of their 
income, arising from the funds of such a cor- 
poration. Daniel v. Commmumers for Claims 
on France, 2 Knapp 23. 

6. The French government having, in con- 
sequence of a^decreo confiscating the property 
of British subjects, seized the books and papers 
of a British mercantile house, amongst which 
were the obligations for certain rents, the 
property of the house, but purchased in and 
standing in the name of a French subject, who 
was afiorw’'ards executed for high treason to 
France Held, that the paitners of the house 
were entitled to compensation. {rLmesse'*s ease, 

2 Knapp 345. 

7. In order to establish a claim for compen- 
sation for a loss, in consequence of a decree 
confiscating all debts belonging to British 
subjects, it must be shown that the confiscating 
government exercised some control over the 
debt in question. Bonrdietd& ease, 2 Knapp 
333. 

8. The more circumstance of a French 
debtor having, in consequence of a decree con- 
fiscating all debts to British subjects, made a 
declaration to the French gorciument of his 
debt to a British ci editor, is not sufficient to 
entitle^ that creditor to compensation for the 
loss of it, unless there is evidence of the French 
government having done some act resnectiiiff 

it. De Tastefsease,^'Kimii^m, 

9. A loss arising from a forced loan to a 
government, which is afterwards nominally 
repaid by it in a depreciated currency, is such 
a loss as entitles the lender to compensation 
from that government, under a treaty proi 
viding it for losses by illegal confisqation or 
sequestration. JohistoTds ease, 2 Knapp 336. 

10. A loss arising from the depreciation of 
ime currency, during the imprisonment Of a 
British subject, does not entitle Mm to coitts*i 
pensation under a treaty, providing it to British 
subjects for the value of their property, ‘move-^ 
able or immoveable, illegally confiscated by the. 
French government-; as also for the total or 
partial loss of their" debts, or other pro|)ei’%', - 


WAR INDEMNITY. 
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1. A state liavini? issued a decree con- 
fiscating all the debts due to tbe subjects of 
Its enemy’s country, held that the confiscation 
was complete of a debt whicb a subject of the 
confiscating state acknowledged, before the 
proper authorities, to be due from him to a 
subject of the enemy, although he was excused 
from actually paying it over to the state, and 
the decree of confiscation was subsequently 
repealed. After the repeal of the decree of 
confiscation, the debtor paid into the national 
treasury of the confiscating state, in the name 
of his cicditor, the amount of his debt, in the 
currency of the time ; which, however, was very 
much depreciated since the date of his declara- 
tion of his debt under the decree of confiscation : 
— Held, that the confiscating state, having 
entered into a treaty to make compensation 
for all undue confiscations and sequestrations, 
were answeiable for the debt in the currency 
at the time of the debtor’s declaration, it not 
being a case between a debtor and creditor, 
but a reparation by a wrong-doer. Pilhington 
v. Com miss loners for Clmnis 09 i France^ 2 
Knapp 7. 

2. Under a treaty providing compensation 
for losses of moveable and immoveable property 
unduly confiscated • — Held, that no compensa- 
tion was provided for confiscations of immove- 
able property out of the territory of one of the 
contracting powers. WclUers case, 2 Knapp 
386. 

3. Under the conventions made with France 
in 1814, funds weic set apart for compensation 
to be awarded to English subjects whose pro- 
perty had been confiscated during the Fiench 
revolution : — Held, that Fiench mortgagees on 
such property had no lien on the compensation 
sD awarded to an English subject. SL V tot or 
v. X>i serem% 8 Jur. 946. 

4. If a paity claims before the commissioners 
appointed under the conventions for indemnify- 
ing Biitish subjects for the confiscation of their 
property by the French revolutionary govern- 
ment, in a character which he really sustains, 
and an award is made to him in that character, 
this Court has no Jurisdiction to intcifere at 
the suit of a party claiming to have a better 
title to the compensation. Lloyd v. Trlmlcs- 
tomm (Lord), 4 Sim. 296. 

6. % the terms of French contract, Q'entes 
maghres, for two lives in succession, were after 
death of first life payable with all arrears to 
survivor. The representative of first life re- 
lieved against the loss of arrears occasioned by 
the revolution. Ltatehett v. Pattle, 6 Madd, 4. 

6, Under the convention with Fiance for 
indemnifying Bntish subjects for the confisca- 
tion of their property by the French revolu- 
tionary government, and the A<jtof the 59 Gfeo. 
3, c. si, compensation for an csmle and the 
moveable property on it wm ;r war led by the 
commissioners to A. as exccia* r and lesiduary 
legatee of B. ; a bill was filed by one of the 
co-heiresses of the wife and ohildien of B., all 
of whom had died in his lifetime, alleging 
that, by the then existing laws of France, the 
will of B. was inoperative, and that a moiety 
of the property did not belong to him, hut to 
h:^ wife, from whom it had descended to the 
■children, and from them to the plaintiff and 
another person, co-heiress with her, and claim- 
5 for such co-heiress a moiety of the com- 
y . . t claim had been duly nrade 



before the commissioners, in respect of the 
alleged title which the plaintiff sought to 
enforce ; neither had there been any discussion 
befoie them as to that title : but the facts out 
of which it arose were disclosed or alluded to 
in the pioccedings which led to the award : — 
Held, that under such circumstances, the 
Court of Chancery would not interfere to 
relieve the plaintiff. Bill v. Beardon, 2 Buss. 
608. Affirming 2 Sim. & S. 431 ; 4 L. J., Ch., 127. 

^ Where a person, in whose favour an adjudica- 
tion, under these conventions, has been made 
by the commissioners of the Privy Council, is 
affected by a trust or by fraud, the Gouit has 
juiisdiction to enforce the trust, or relieve 
against the fraud. Ih. 

SemUe. These conventions and treaties, and 
the Act for carrying them into effect, do not 
exclude the Juiisdiction of a court of equity to 
examine and enforce equities attaching upon 
the compGn««ation in the hands of the person 
in whose favour the award of the commis- 
sioners has been made. Jh. 

Notwithstanding a decision of the commis- 
sioners appointed by the stat, 59 Geo. 3, c. 
31. and the commissioners for liquidating the 
claims of British subjects on the French 
government, or of the Privy Council on appeal, 
in favour of a claimant, his right may be 
disputed, and he may be declared a trustee of 
the sum awarded to him for other persons 
showing themselves to be entitled, smMe. 
Iniunction refused, the affidavits of the plain- 
tiffs not being positive. S. C. Jac. 84. 

No appeal from commissioners of British 
claims, etc , to Chancery. Ik 

7. A country re-conquered from an enemy 
reverts to the same state that it was In before 
its conquest. The British inhabitants of a 
part of the French dominions which was 
couqueied by the Dutch and afterwards re- 
conquered by the French, ought therefore to 
have had, after its re-conquest, the same pro- 
tection that they were entitled to under the 
treaty of commerce of 1786 : and were awarded 
compensation in respect of losses, after the 
re-conquest, by sequestration of their property 
in contravention of that tieaty by the French 
government. Gumles''s ease, 2 Knapp 369. 

8. The plaintiff was guarantee to the owner 
of an American ship, for a merchant who 
freighted her to Bordeaux ; she was detained 
there by an embargo, and dismissed by the 
freighter. The French government having 
declared themselves bound to indemnify au 
neutral oumers for the effects of the embargo, 
and the plaintiff (an English subject) not 
being able to take advantage of that order, 
the "defendant must endeavour to get an 
indemnity in France, before he can sue the 
plaintiff. Cottin v, JBlane, 2 Anstr. 544. 

9. The respondents effected with under- 
writers valued policies of insurance (including 
war risks) on a cargo, which was afterwards 
destroyed by the Alahama, a ^ Confederate 
cruiser, and the underwriters paid to the re* 
spondents as on an actual total loss the valued 
amounts, which were less than the real value* 
The United States, out of a compensation 
fund created after the loss and distributed 


under an Act of Congress passed 
to the loss, paid to the respondents 
Once between their real total " ‘ 
receited from the ‘jinderwrii 
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WAKD— WAEEANTY. 



Act of Congress no claim was allowed for any 
loss for winch the party injured should have 
received compensation fiom any insurer, but 
if such compensation should nor ha\e been 
equal to the loss actually sutfeied, allowance 
might be made for the diffeience ; and no 
claim was allowed by or on behalf of any 
insurer either in his own right or in that of 
the party insured — Held, that the under- 
writers were not entitled to recover the com- 
pensation from the respondents. JBurmnd v, 
MoiommtM, TLB, App. Cas., 83S ; 51 L. J., 
Q. B., 648; 47 L. T. 277 , 31 W. B. 65. 

1. The loyalists’ estates in Ameiica were, 
under the Forfeiture Acts, to be sold for the 
payment of debts. This is no ground for an 
injunction to lestiain an action here on a bond. 

v. 2 Bio. C. C. 11. 

2. The plaintiB’b testator’s property in 
America being confiscated, subject to his 
debts, a creditor there ought first to apply 
to make that pioperty available for payment 
of his debts before he sues him personally here. 
Wright V. 3 Bro. C. C. 326 ; 1 H. Black. 
136. 

8. The property of an American loyalist, 
having been confiscated during the American 
War, subject to tbe claims of such of his 
creditors as were friendly to American inde- 
pendence, to be made within a limited time, 
and in fact, according to evidence, farther 
restrained to inhabitants of particular state, 
a bill to have bond deliveied up, or to compel 
the creditor in the first instance to resort to 
the fund ausing from the confiscation, was 
dismissed on tbe ground, that it did not 
appeal that creditor had the clear means of 
making his demand effectual against that fund. 
The Lord Chancellor, also, expressing an 
opinion in favour of the right to sue per- 
sonally, even in that case, against the authority 
of Wiight v. Nxitt (3 Bio. C. C. 326; 1 H. 
Black. 186), Wright v Simjmn, 6 Ves. 714. 

4, A creditor having it in his power to obtain 
warrants for payment of an American loyalist’s 
debt out of his estate there, is bound, on being 
referred to that pioperty by the defendant, to 
make it pailabie as far as be can ; but where 
the creditor is not informed of that property, 
no laches can be imputed to him ; he there- 
fore shall not be restiamed by injunction from 
prosecuting his suit here; although the debtors 
shall have liberty to make use of the creditor’s 
name to obtain the wairants, to make them 
available, as far as may be. Peters v. Ermia 
3 Bro. 0. a 64. ^ 



remained, which, in accordance with one of 
the provisions of the Act, was paid over to the 
Lords of the Treasury. A. proceeded to make 
his claim afresh, under a petition of right : — 
Held, that he had no remedy except under 
the provisions of the statute. JDe Bode v. Meg.^ 
8H.L. Ca. 449, 


WAEB. 

“ General Rights and Duties of Guard um 
and Ward. See Guaediah and Waed. 

- Marrmgt of Ward of Court. Sec IKTANT, 

n. IV. 

- Setthmnit on Marriage of Ward of Court. 

See Infant, IY. v. 


WARDEN OP THE FLEET. 

See Peaoticb (Ofi'icees op Coobt). 


WAREHOUSEMAN AND 
WHARFINGER. 

See Whaep, Y’^aeehouseman, and Whar- 

FINGER. 


WARRANT OP ATTORNEY. 

See Bankedptcy, XX. xix.--XLI¥, vi- 
JUDGMENT, II. 


6. A., a Biitish subject, claimed to be entitled ggn. * 
compensation for certain losses suffered by 
him through confiscation of his property in the 
French Bevolution. The governments of 
^ England and France entered into conventions 
respecting compensation to be afforded to 
British subjects. The English government 
received all the money agreed upon between 
I tbe two governments as the amount of com- 
^ pensation, and undertook to satisfy all the 
^imants. An Act of Parliament was passed — 5 
oeetoug how claims were to be preferred — 
and. liquidated.? X, presented bis claim to See c 
, comimssioners“ appointed tinder the Act, and 
^opted to modes' of proceeding providk by 
' ejected. After payment 6. ^ 

which w^e^ established to to an e^ 
^ ^tisfactioa ofi the commissioners, ^ surplus ^ la# 


WARRANT OP COMMIT- 
MENT. 


See Banketjftoy — ^Praotice (Attaohment 
and Process of Contempt). 


WARRANTY. 

— On Sale of Goods. See Sale of Goods, 1. 6, 
- On Insurance Policies. See Insurance. 

Bee also Landlord and Tenant — ^Yendor 
and Pdbchaseb. 




6. The word ** grant” does not 


an entire wai 
law„wh. 
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WAREBN— WASTE AlsTD TIMBEE-GmEEAL Peinoiples. 


In sncli cases tlie insertion of what is express 
^excludes the intendment of all presumption. 
Olarlie v. 8amso9}^ 1 Ves 100 
1, The plaintiff having inspected certain 
plans and specifications which had been pre- 
pared by an engineer for the defendants, 
contracted with the latter to build a bridge 
according thereto The work was begun, but 
the mode of erection prescribed by the plans 
and specifications pioved defective, and an | 
alteration was necessarily made under the ■ 
direction of the engineer, which occasioned 
great delay in the execution of the woik, in 
consequence of which the plaintiff sustained 
considerable damage. In an action against 
the defendants for damages as for a breach of 
wairanty Held, that there was no implied 
warranty on their part that the work could be 
done in the mode preset ibed by the plans and 
specifications, and that the plaintiff was not 
therefore entitled to recover. Thorn v. London 
{Mayor), 1 L. E., App. Cas, 120; 45 L. J., 
Exch. D, 487; 24 W. E. 932; 34 L. T., N. S., 
545. Affirming 44 L. J., Exch., 62 ; 10 L. E , 
Exch., 112. 


WARREN. 


See Game. 


WASTE AND TIMBER. 

— JDila^fidatwns and Permissive Wa^te, See 

Ecclesiastical Persons and Pro- 
perty, lY. 4 — Life. Estate for, III. iii. 

— Py Ojoening or WorUng 3dmes. See Copy- 

hold, Y.— Mines and Minerals, II. 

— - Mights of Moitgagns and Mortgagors. See 
Mortgage, IY, ix. 

' — Mights of Landlords and Tenants. See 
Landlord and Tenant, XIII. 

Aoeonnt. When Barred by Lapse of Time, 
See Limitations. Statxtte of, IX. xvi. 
^Voluntary. By Beelesiastkal Pei^sons. See 
Ecclesiastical Persons and Property, 
TY. 5. 

•— Mights as to Timber on Copyholds. See 
Copyhold, Y. 

— - Mights as between Vendor and Purchaser. 
See Specific Performance, Y. hi, 

I. General Principles, 7601. 

II Tenant in Common, 7602. 

HI. Copyholds, 7503. 

IY. Jointress, 7503. 

Y. Tenant for Life. 

I. Voluntary Wmte^ 7503. 

II. MgmtaUe Waste. 

1. In Ceneml^ 7604, 

2. Ornamental Timber^ 7505. 
Bee also YlII. ili. 4 post. 

3. Mamionlsouse^ 7508, 

III. Pamksim See Life. 

Estate fob, III. m. 


IV. Timber. See YIII. m. post. 

V, Limitationsjo without Impeach- 

ment of Waste under Brccutory 
Tmsts. See Trusts, Y. xii. 

YI. Mere Possessor or Trespasser, 7508. 
YII Other Waste, 7510. 

YIII. Timber. 

See also Y. ii. 2, ante, 

I. What is, mi, 

II. Orders of Court, 7511, 

III. Tenant for Life. 

1. In General, 7512. 

2. Windfalls, 7514. 

3. Proceeds whin cut, 7515, 

See also Y. ii. 2 ante — ii. supra, 

IV. Tenant in Pee with Precutory 

Devise Over, 7618. 

V. Tenant in laxl, 7518. 

VI. Trustees, 7519. 

VII. Other Cases, 7622. 

VIII. Lunatic. See Lunatic, T, V. 4* 
IX. Ornamental. See Y. ii. 2 ante. 

IX. Account, 7522. 

See alsoY, ii. 2 — YIII. Hi. 3 ante, 

X. Injunction. Proceedings by. 

I. In General, 7624. 

II. Where Title Doubtful orDuputed,. 

7525. 

III. Affidavit in Support, 7525. 

IV. Costs, IblQ. 

V* Practice on Injunctions Gene- 
rally. See Injunction. 

VI. At Suit of Meceiver under Irish 
Leases. See Ireland, Y. ix. 


I. General Principles. 

2. The Court will restrain waste in am 
under-lessee at the suit of the ground landlord. 
So against a first tenant for lite, at the suit of 
the remainderman, notwithstanding an inter- 
mediate life estate ; so, against a mortgagee 
(not applying the produce of timber in sinking 
the principal and mteiest), at the suit of the 
mortgagor ; so, against a mortgagor committing 
waste to the pre3udice of the mortgagee. 
rant v. Lord, 3 Atk. 723. 

3. The erection of a new building which 
increases the value of the property is not waste, 
unless it destroys the identity of the property, 
or impairs the evidence of title. Tones v. Chap^ 
pell, 44 L. J., Oh., 658 ; 20 L. E., Eq., 539. 

4. The Court will not refuse to restrain 
waste, by which the estate is not necessarily 
and permanently improved, on the mere ground 
that the party has done other acts which will 
benefit the estate ; therefore, an injunction to 
restrain cutting turf will not be refused on the 
ground that the tenant has converted the cut* 
out bog into arable land. Coppinger v. Gilbbim- 
3J,&L.397. 

^umre, whether the Court wrU restraih 
of meliorating waste. Ib, . \ f | ! 
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: trees xmdet twenty years’ 
the .kinds wliic^k may be 
la’^- or by local 'custom^ is 
tste, bnt will be so i£ they 
ily or in such n manner as 
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Waste will be restrained in' Chancery, 
althonnli the act done may lead to the im- 
provement o! the land, if ^it immediately 
occasions any damage to the inheritance. In 
execution of an arrangement for carxymg on 
inctnabrances, A., being owner in fee, con'v eyed 
the fee simple to B., who re-demised for lives 
renevrable for ever to A., at a rent equal to 6Z. 
per cent on his purchase money, to hold in the 
same manner as A. then held and enjoyed the 
same. The lease contained the common cove- 
nants, including one to deliver up the picmiscs 
in repair, except casualties by file —Held, that 
A. did not retain the rights of an owner in lee 
subject to the lent, but was resliamablc Horn 
scommitting waste, S. C, 9 Ir, Eq. R. 304. 

1, A court of equity will not grant an in- 
junction to prevent waste unless there is some 
real and substantial injury to the inheritance. 
Doherty \\ Alhm%^ 3 L. R , App. Cas., 709 ; 
39 L. t, H. B., 129 ; 26 W. R. 513. Affirming 
10 Ir. R., Eq., 4G0. 

Two leases were granted of pieces of land 
with some buildings on them, one granted in 
179B for 999 years, the other granted in 1824 
for 988 years. There was no reservation of a 
power of re-entry for breach of covenant, nor 
Ws there any negative covenant obliging^ the 
lessee not to change the use of the premises. 
There was a power of re-entiy for lent in anear 
and no sufficient distress on the premises. In 
each lejise there was a covenant by the lessee 
that he, his executors, etc , will “ dining the 
term granted preserve, uphold, support, main- 
tain, and keep the demised premises, and all 
impruvcmeiits made and to be made theioon, 
in good and sufficient ordei, repair, and con- 
dith)n j and at the end or soonei deteimination 
of this demi&c, shall and will so leave and 
deliver up the same unto ” the lessor, his heirs, 
etc. The premises had been used as corn 
stoies for some years j and afterwards as ar- 
tillery barracks, and dwellings for married 
soldiers. They had fallen into disiepair; it 
became necessary to repair them; the le'^see 
thought it would be beneficial to convert the 
stCre buildings into dwelling-houses, which 
would much increase their v alue, and was pro- 
ceeding to convert them accoidingly, when 
the lessor filed a bill to restrain him, alleging 
waste .‘—"Held, that the waste alleged was 
meliorating waste, and that, under the cir- 
cumstances, the Court had, in the due exercise 
of its discietlon in such matters, properly re- 
fused to interfere by injunction. Ih, 

% SmnMe^ that an injuiy to or the de- 
struction of demised premises, resulting fiom 
the use of them by the tenant in a reasonable 
^ manner, having legard to tlie class 
1 i to which they belong, is not waste, 

I ! t r, b. R., Ch, D., 816 ; 47 L. J., 

' I i r' ‘ ' uojrrt of Ohanceiy will award a 

miuhction to restrain waste, by 
, plou^hing,^ burning, breaking, or sowing of 
: ' ted. tWorsley v. Stuart, 4 Bro. F. C, 


tion that they have or have not been previously 
or usually cut. Dtmn v. Bryan, 7 Ir. E., Eq.„. 
143. 

The mere cutting of a hedge in such a man- 
ner as that it wall grow again is not waste ; 
but grubbing up the thorns of which it is 
composed, or allowing the gcrminc to be de- 
stioyed by cattle, or cutting them so unreason- 
ably or imirroperlj as that they will not grow 
again and ieplace*what has been cut, is waste, 
Ik 

The Court will not interfere by injunction 
to pievcnt the cutting of hedges with a saw 
instead of with a hatchet or knife, and will 
not go into a consideration of the different 
modes of operation; all that it will look to 
being that no peimanent injury to the inherit- 
ance is done. Ih. 

5. The words “without impeachment of 
waste” do not give a power inconsistent with 
an estate tail, or at least will not defeat it, 
Bagshaw v. Sjgenoer, 2 Atk. 576. 


n. Tenant in Common. 

6. Injunction between tenants in common 
against destiuction ; not against pure equitable 
waste. Hole v. Thomas, 7 Vos. 589. 

7. Injunction against waste between tenants 
in common, on the ground that one was oc- 
cupying tenant to the rest: otherwise not, 
except as to destruction. Tmort v. Twori, 
16 Vos. 128. 

8. Injunction to staj^ waste refused, where 
the plaintifi and the defendant in possession 
weie tenants in common, but gianted on af- 
fidavit of defendant’s insolvency. Smallman 
v. Onions, 3 Bio. C. C. 621. 

9. The Court will restrain one tenant in 
common fiom the wiltui destruction of the 
common pioperty • but where a railroad com- 
pany had obtained a lease from five out of six 
tenants in common, and had, contrary to the 
wishes of the remaining tenant in common, 
constructed a railroad on the propeity, which 
at law had been held to be an ouster, the Court 
refused to interfere by injunction to prevent 
the dissenting tenant in common removing the 
rails, etc., though the lent agreed to be paid 
by the company was three times the former 
rent. Bwrlian 4' Sunderland Maihmy Co» v. 
Wam7i, 3 Beav. 119 ; 4 Jur. 764. 

10. The Couit will, as between tenants In 
common, only interfere to restrain waste in 
cases of destructive spoil ation or waste. Afthm 
V. La^nb, 2 Dr. & Sm. 428 ; 12 t. T., N. S., 338. 

A tenant in common cannot be restrained 
by injunction, upon the application of hte 
tenants, from cutting down and selling 
and timber, where it appears that he is manag- 
ing the estate according to the proper course 
of husbandry, and destructive waste cannot 
be proved. Ik i 

11. Although the Court has jurisdiction, 
after a decree in a partition suit, to grant an 
injunction restraining a tenant in common in . 
possession from committing destructive W£^e, 

a tenant ^mr 
Dossession merely from farming 
he custom of the counti^^f"*^' 
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tween landlord and tenant (that relation not 
existing between him and the other tenants 
in common). Baileij v. Hohsooi^ 5 L. E., Ch., 
180; 80 L. J. Ch., 270; 22 L. T, 594 


III, Copyholds. 

1. Lord of a manor is entitled to injunction 
and account in respect of waste by a copy- 
holder. Bieliards v. NoUe^ 3 Meriv. 673. 

2. Porfeituie oi copyholder for waste during 
minority. Litton's case, 3 Swan. 493 ; Cal 3 ^ 6. 

3. Lessee of copyholder punishable for 
-waste, though copyholder is not, Dalton v. 
Gill, Cary 63. 

4. Generally, if there is no custom for the 
tenants of a manor to out timber, it belongs 
to the lord, WJiiteclmrcli v. MolwoHliy, 19 
Tes. 214, 

It seems there may be, as to timber on 
copyhold premises, what may exist unques- 
tionably as to mines, a custom that the lord 
cannot take without consent of the copyholder, 
and nice versa, Tb. 

Copyholder may by custom ha-ve such an 
interest in the timber, that lie may himself 
cut: so he may have a special inteicst to pre- 
vent the lord’s cutting; but such a custom 
ought to be proved by extiemely stiong evi- 
dence. lb. 

5. Copyhold tenant subject to waste unless 
by act of God. Itoolt v. Worth, 1 Yes. 462, 


IV. Jointress, 


6. Injunction to stay waste granted against 
jointress. Coolie v. Whaley, 1 Iq. Abr. 400. 

7. Where it was covenanted that jointuie 
should be of certain value, which it uas not. 
Court refused the injunction against waste. 
Care'io v. Carew, 1 Eq. Abr. 400. 

8. Motion to stay a jointiess tenant in tail 
after possibility, etc., from committing waste : 
— Held, that she, being a jointress within 11 
Hon. 7, ought to be restrained from wilful vraste, 
and the injunction was granted ; for by the 
statute she is restrained from aliening. Cooh 
V. Winford, 1 Eq, Abr, 221, pi. 2. 

9. Jointress giviug leave to the next of kin 
in remainder for life without impeachment, 
etc., to cut timber, the xemaindeiman in tail 
having acquiesced and encouraged his doing 
so, the latter was restrained by perpetual in- 
junction from bringing action of waste against 
the jointress, A^on v. Aston, 1 Yes. 396, 

10. The under-tenant of a jointress commits 
waste s;parswi ; but had improved the yeaily 
value, and offers to take a lease at the improved 
geht, and to pay for the timber cut. Quaere, 

vhether tbe Court will relieve as to the waste. 
^ V. Smith, 2 Yem. 263. 

, ■ Settlement, on marriage, of lands of 
1 to the use of husband for life, without 
hment of waste ; remainder to trustees, 
ntingent remainders ; remainder 
^ her jointure, and, in bar of 



kUik. 


dower; remainder to first and other sons of 
the marriage in tail male; remainder to the 
daughters in the same manner; lemainder to the 
heirs of the body of husband and wife. The 
husband being dead without issue, as to the 
light of the -widow to cut timber, and which 
would he a consequence to the property in it 
when sei ered, as tenant in tail after possibility 
of issue extinct, either in possession by the 
effect of merger, if the estates can unite, or, if 
not, in iemmidex, 0 U(ere. Williams v. Williams, 
15 Yes. 419. 


V. Tenant for Life. 


I. Voluntary Waste, 7503. 

II. Equitable Waste, 7604. 

ni. Permissive Wa.ste. See LIFE 
Estate for, HI. iii. 

IV. Timber. See YIII. III. 

V. Limitations to without In;peach’- 
ment of Waste imder Exeeutory 
Trusts. See Trusts, Y. xii. 


I. YOLtJNTAEY Y/ASTE. 


12. Quaere, does the Statute of Gloucester 
extend to tenancies for life, created by sub- 
sequent statutes. Coclibu) n v, Hussey, Wall, 
L:yn. 234. 

13. A., tenant for life ; remainder to B. for 
life, remainder over. A., though dispunishable 
of waste at law by reason of the mesne 
remainder for life, yet shall be enjoined from 
committing waste in a court of equity. But 
tenant for life, without impeachment of waste, 
shall not be enjoined from committing waste. 
Tracy v. Tracy, 1 Yern. 23. 

14. In 3 unction refused to restrain the father, 
who was tenant for life without impeachment 
of waste, fiom lemoving a deal floor he had 
placed, and young oaks he had planted, break* 
ing up meadow land, etc. To ground sufoh m 
injunction, there must bo waste and spoliation, 
and no delay in applying for it, Peirs v, 
Pelrs, 1 Yes. 521. 

1 6. Whore a bill, by the peison next in, re^ 
mainder, charged that the tenant for Hfe, who 
was dispunishable of waste, and who had 
power to make leases not dispunishable of 
waste, had demised a part of the lands to a 
third person, and that such person, in collusion 
with the tenant for life, was committing waste, 
by turning up, tilling, and burning the land ; 
and the defendant admitted the turning up, 
etc., but stated it was land which the tenant 
for life had reclaimed and laid down in grass 
thirty years before, the Court refused to grant 
a motion for an injunction. Bemble, that such 
pasture is not ancient meadoyr. Davies v, 
Davies, 2 Ir. Eq. B. 414» 

16. On a devise of a park to tenants for life, 
with successive remainders in tail, containing 
a proviso against mowing it, but no devise 
over in caSeof breach of the restrict^ ^ 
Held, to be one which the Court! would < 


II 
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bv iniunotion. mai,raw v. 1 De 

G‘. & Sm. 232 ; 16 L. J., N. S., Ch., 346 ; 11 Jur. 

' 744 . 

1* A testator, b}’- a codicil to bis will, de- 
mised lands to trustees dming the life of his 
daughter, without impeachment of waste, for 
her beparate use, with restraint on anticipation. 
He subsequently convej'cd the same and also 
other lands by a deed, which did not notice 
the codicil, to a diffeient trustee, for the life 
of the daughter, hut not making the trustee 
unimpeachable for waste, also for the separate 
use of the daughter, and uith lestramt on an- 
ticipation I — Held, that the daugliter s life 
estate given h^ the codicil was revoked, with 
all its incidents, by the deed, and that she was 
impeachable of waste Lomides v. lYoHon, 33 
L. Oh., 583 ; 11 L. T., N. S., 290. 

2. A court of equity will ^ not interfere, 
unless it is shown that there is danger from 
the mode in which a tenant for life in possesbion 
is dealing with the property. Dutt v. Dossee, 
6 Moo. Ind. App. 433. 

The mere fact of a tenant for hfe keeping on 
hand lor about three months part of the corpus 
for the alleged purpose of an eligible invest- 
ment, does not amount to waste, nor is in 
derogation of the lights of those entitled in 
reversion. Ib, 

3. Bxempiion from liability to waste 
annexed to a life estate is a special power in 
the tenant for life to appropriate part of the 
inheritance Held, under the terms of a 
deed of settlement it this case, that it was 
made subordinate to a discretionary power of 
cutting timber confeircd on the trustees. 
Kehewielt v. MafTieri 3 !&[acn. k G, 311 ; 15 
jui. m, 

4. A., on maniage of his son, settles a 

messuage on himself for hfe, sa^$ waste, re- 
mainder to his son. The father, though his 
estate be smis waste, cannot pull down the 
house, nor commit any voluntary waste therein ; 
if he does, the Court will grant an injunction 
to stay waste, and compel the father to put the 
messuage in as good repair as before the waste 
committed. Vane v. (Lord')^ 2 Vern. 

738 ; Pre. €h. 454 ; Gilb. Eq. Bep. 127 ; 1 Salk. 

101 . 

5. A trust to keep premises in repair by a 
tenant for life will not be implied, A trustee 
to whom real property is devised in trust to 
one for life cannot interfere with the possession 
of the equitable tenant for life, because he 
neglects to keep the property in repair ; but if 
the tenant for life should be committing active 
waste the trustee may interfere, at least if the 
parties entitled in remainder are under dis- 

f ’ ility. Pmye v. Bhgmve, 2 Eq. Eep. 1204 ; 2 
, E, 700 ; 24 H, J., Ch,, 142 ; 4 De G. M. & G. 
i m ^ iJSxming 2 Eq. Eep, 395 ; 2 W. E. 359 : 
495; ISdur. 462. 

I ; equity have no means of inter- 

^ Bering in .cases of permissive waste by a tenant 
Pstate. JA 

, 6, A tenant for life of farming lands let 
parts at low rentals, with liberty for the tenants 
f get turf, but ujader the obligation to level 
I ilie Anrface agricultural pur^ 

Lf!rgerqu4.ntitiea of the turf^ to ihe 
value of over 1,0007’, were t^ken away, but 
jtl^e^valu^ >of the land- Was ; thereby increased 
..‘foir agrioi'atural^;pufposes:~Held. .t-hat-the 



ceedings for waste. Harris v. Hlmu, 26 L. T., 
N. S,827;20W. E 999. 

7. By its inherent luiibdiction to restrain 

fiaud, the Court of Chancery will, although 
the party may have a legal remedy, interfere 
to prevent waste being committed by a tenant 
foi life in collusion with the owner of the first 
estate of inheritance, or by a person who unites 
both these characters in himself : and as such 
a suit may be instituted by trustees to pre- 
serve contingent lemainders during the lile 
of a tenant for life in remainder, so may it 
be instituted by the tenant for life in rej 
mainder himself. BircliAVolfe v. 9 

L E , Eq., 683 ; 18 W. R. 594; 23 H. T., K S., 
216; 39 L. J., Ch., 345 

On the same principle, where waste has 
been committed by a tenant for life at a 
time when he was also owner of the first 
estate of inheritance, and when there was w> 
one capable of bringing an action, a bill to 
make his estate accountable may, after hn*. 
death, be brought by a tenant foi life in 
possession. Ih. 

But, before giving relief in a suit so insti- 
tuted, the Coiiit must be satisfied that the 
acts of the deceased tenant for life were such 
as amounted to collusion betv^een the two 
characters which he united in himself. /&. 

8. When an executory trust for the settle- 
ment of freehold estates in strict settlement 

I diiects, either expressly or by reference to the 
trusts of other property, that certain persons 
shall take life estates, the use of the words “ in 
stiict settlement” does not make the tenants 
for life dispunishable for waste. Stanley v. 
Coidthunt, 10 L. E., Eq., 259; 39 L. J., Ch, 
650 ; 23 L. T. 761 ; 18 W. E. 969. 


n. EQUITABLE WASTE. 

1, In 6renemly7B0L 

2. Ornamental Timher, 7505. 
3* Maiisiondwuse, 7508. 


1. In General. 

9. Equitable waste by tenant for life is a 
breach of his trust, and his assets, after his 
death, are answerable for the same. Ormmid 
V. Kynmrsley^ 5 Madd. 369. 

10. The Court will not maintain an injunc- 
tion against equitable waste, unless it be 
proved that equitable waste either has been 
committed or is threatened. Potts v. 3 
L. J., Oh., 176. 

11. Where equitable waste of one kind only 
has been done or threatened, the injunction 
is not to he extended to equitable waste of 
other kinds. Semite, usual injunction in cases 
of equitable waste not extended to trees which 
protect the premises from the ef ect of the sea, 

dac. 70. 

In equitable, as in legal waste, if one 
act of waste be established, the Court will 
restrain equitable waste generally. B. G. 
6 Madd. 17. 

12. The statutory rule, which gives to a 
remainderman twenty years from the time 
when his, title, accrues , in possession - for, 

an action or ^ suit lot the property, 


for, compensation' for 
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equitable waste, as well as to a claim to the 
land itself, and, therefore, an account of 
equitable waste "w a decreed against the estate 
of the tenant for life thirty-eighty years after 
the waste was committed, the title of the 
plaintiif, as remainderman in tail, having 
accrued within twenty years before the filing 
of the bill. Upon a claim to compensation 
for equitable waste, the Court does not con- 
sider whether the act complained of was or 
was not a sound exercise of discretion with 
reference to the state of the property and to 
the interests of the family to which it belongs, 
for a tenant for life has no right to alter 
the nature of property belonging to another 
person. Distinction between acquiescence 
and the release of a right. Leeds {Buke) y. 
Amlient (Earl), 2 Ph. 117 ; 10 Jur. 956. Affirm- 
ing 14 Sim. 367 ; 16 L. J., N. S., Oh , 361. 

1. Under a devise of a mansion house and 
estate with the appurtenances to A. in fee, 
subject to an executory devise over in the 
e\ent of Ms dying without leaving issue to 
B. for life, sam waste, remainder to 0. in fee : — 
Held, that A. was entitled to commit legal 
waste, but not entitled to commit equitable 
waste. Turvier v. WnqM^ Johns. 740 ; 6 Jur., 
N. B., 647; 29 L. J., Ch., 470; 8 W. B, 387. ' 
Affiirmed 6 Jur., N. S., 809 ; 29 L. J., Ch., 598 ; 

8 W. B. 675 ; 2 Be G. F. & J. 234. 

The doctrine of equitable waste applies 
equally to all cases of estates limited to go in 
a course of succession, whether that object 
is effected by creating life interests or estates 
in fee with executory devises over. Tb. 

Qumre, whether a tenant in fee simple, 
subject to an executory devise over, can, in 
the absence of any indication of a contrary 
intention, be restrained from committing 
legal waste, J&. 

Equitable waste is that which a prudent 
man would not do in the management of his 
own property. Ih, 


2. Ornamental Timber. 

2. The Court will restrain a tenant for 
life, without impeachment of waste,^ from 
cutting down tiees in lines or avenues or ridings 
in a park, as they are for ornament ; and 
whether trees grow naturally, or where planted, 
if they serve for ornament or shelter, it is the 
same thing. PacMngtords cme^ 3 Atk. 215. 

3. Injunction to stay waste not granted 
without positive evidence of title. Ernies v, 
Lee, 6 Ves. 784. 

Injunction against waste granted in favour 
of tenant for life, particularly as to ornamental 
timber, not so much upon his interest as his 
enjoyment. Id, 787. 

4. B. H., by his will, devised to F, H., and 

his assigns, for life, all his i-eal estates in W., 
without impeachment of waste, except the 
timber growing in the park, avenues, demesne 
lands, and woods adjoining to the capital 
messuage, called Arbury, remainder in trust 
tot 0. H., for life, remainder to his first and 

other sons in tail male: — Field, that the re- 
striction as to cutting timber was confined to 
tJm premises specified in the exception clause, 

g ii ptight not to extend to the woods adjoining 
eiscepted parts, nor to the avenues made 
til ^testator in those woods ; and that no 


proceeding for equitable waste could be main- 
tained as to trees planted, etc., for ornaments, 
etc., as to a house which had formerly been a 
principal mansion, and having gone into decay, 
had been restored by F. N., the tenant for 
lile: — Held, also, that the plaintiff having- 
made a case by his bill, for an inquiry and 
account as to equitable waste, and having had 
the opportunity of supporting that case by 
evidence, which he had omitted to do, was 
not entitled to an issue as to the equity, nor 
to laise the question anew in a supplemental 
or other suit, although the bill as to that 
equity had not been dismissed by the decree, 
JVewdigate v. Mwdigate, 8 Bli. K. S. 734; 2 
Cl. &• F. 601. Beversing 1 Sim. 131 ; 6 L. J,, 
Ch , 52 ; 1 Jur. 636. 

5. Ornamental timber protected, though 

the mansion-house had been pulled down, and 
the bill did not complain of that act. Moms 
V. Morns, 16 Sim. 605 ; 16 L. J., S., Ch., 

201 ; 11 Jur. 196. 

6. The Court, by applying the doctrine of 
equitable waste, controls and restrains the 
excessive use of the legal power incident to 
an estate unimpeachable of waste, but with 
reference only to the presumed will and in- 
tention of the party by whom the power was 
created. Marker v. Marker, 9 Hare 1; 20 
L. J., N. S., Ch., 246 ; 15 Jur. 663. 

In the preservation of ornamental timber, 
the protection of the Court is confined to 
timber planted and left standing for shelter 
or ornament: and the question whether the 
protection should be extended to particular 
timber, is therefore one of fact, and the 
determination must depend upon the evidence 
which can be collected to establish the fact. 
10 . 

The case of a trust or restriction created for 
the preservation of ornamental timber, is not 
like a trust for the pui poses of benevolence 
(as to which the ob3ects are unlimited, and 
no standard can be found) ; but, sendle, is a 
trust or restriction which the Court will en- 
deavour to execute or entorce. Ih. 

There are cases in which the Court may 
execute a trust for the application of money 
to purposes of taste or ornament, and in doing 
so may, in the absence of any prescribed 
standard, or if the standard be more or less 
indefinite, act upon the opinions of persons 
who are consulted by others in such matters, 
as it acts in other cases upon the opimons of 
persons of science. S^mote. Ih, 

Where a tenant for life, without ImpeaOh- 
ment of waste, had sold a quantity of timber 
trees, which the Court afterwards restrained 
him from felling, on the supposition that it 
would be equitable waste, the Court held that 
the purchasers of the timber were not necessary 
parties to the injunction suit, but required 
the plaintiff to give security to the defendant, 
not only for the value of all the trees which 
the defendant should be prevented from 
cutting by the injunction, but also for any 
loss or damage the defendant might incut or 
sustain by reason of his being prevented ftom 
completing the sale. Ib, 

The Court may more readily act in enforcing 
a restriction on the estercise of the legal poWer 
in a matter of taste or ornament, where the^ 
restriction is connected with a trust, than 
the common law case of equitable 



:r; * 

I HiJU 



7506 WASTE AISTB TIMBER— Tenant foe Life. 


fcliCj sabsence of any such tiiist. Semlle. S. C. 
S Hare 18 ; 20 L. J , H. S., Ch„ 21G ; 15 Jar. 663. 

1. A mansion-boiise, park, and pleasiiie 
grounds, witli ceitain villas on the estates, 
were limited in strict settlement ; and the 
trustees were empowered to gi'ant building 
leases of the settled estates, and, at the request 
of the tenant for life, to pull down the 
mansion-house, sell the materials, and apply 
the proceeds in paying off incumbrances on 
the estates. The house was accordingly pulled 
down, but the tenant for life, unimpeachable 
of waste, was afterwards restrained from 
felling the ornamental timber in the park and 
grounds. Wdlesley v. Wellesley, 6 Sim 497. 

2. Tenant for life, without impeachment, 
restrained from cutting timber, planted or left 
standing for ornament ; and whether ornamental 
or fanciful ; the protection extending beyond 
the mansion house to rides through a wood 
at a considerable distance ; but not to the 
whole wood, to prevent cutting other parts 
for repairs and sale. WonibmllY* JBelasyse 
cited, 6 Yes. 110 note (<^), 2nd, edit. 

3. Injunction against cutting ornamental 
timber, confined to timber standing for orna- 
ment, or shelter ; the Court refusing to extend 
it by inserting the words, “contribute to 
ornament.” WiUwm v. McNamara, 8 Yes. 70. 

4. Injunction granted to zestrain tenpt 
for life, without impeachment, from entting 
timber and other iiees, planted, etc , for orna- 
ment, eta, and from cutting, except in 
husbandman-like manner. Tmmorth (Lord) v. 
Mrrm {Lord), 6 Yes. 419. 

6. Injunction against tenant not impeach- 
able, etc.* for cutting down ornamental trees, 
etc. Paeliington v. Pacltnigfon, Dick. 101. 

6. Tenant for life, with liberty to cut 
timber at sea'^onable times, is not to cut 
trees planted fox oinament or shelter to the 
mansion-house, or sapling tices not fit to be cut 
or felled for timbei. Chmibet layoie v. Limi- 

3 Bro- C. C. 549. And see S. C. 1 Bro. 
0. 0. 166 ; S. 0. mm. Climnherlam v. Bummer, 
Blok. 600. 

7. Injunction against cutting ornamental 
timber, upon the principle of equitable waste, 
extended to trees planted for the purpose of 
excluding objects from view. Whtldale v. 
WlwUate, 16 Yes, 375. 

8. Eesidue bequeathed in trust to be laid 
out in real estates, to be settled to the same 
uses as estates devised to the trustees foi life 
siiceessively, without impeachment of waste, 
with various limitations, in strict settlement, 
all the estates for life being without impeach- 

waste, and the ultimate remainder in 
he trustees laid out part of the fund in 
with a^considerable quantity of tim- 
taking that to be a sound exercise 
the first tenant for hfe cannot 
Burges % Lamb, 16 Yes. 174. 
has not been extended 
or growing for ornament, 
qr timber merely oma* 

for the 

■.w|ste.- x<||l79. 


cannot cut timber on the estates to be sold. 
Id. 180. 

Right of tenant for life, without impeach- 
ment of waste, to cut timber generally in a 
hushandman-like manner, independently of the 
effect upon the beauty of the place, except 
equitable waste. Id. 185. 

9. Injunction granted to restrain tenant, 
not impeachable for waste, from cutting 
clumps of trees for ornament, two miles from 
house. Bownsliwe {MaTguis) v. Smdys {£ord)y 
6 Yes. 107. 

10. Injunction to stay tenant for life from 
committing waste by cutting trees growingfor 
ornament; and saplings not proper to be 
felled. O'Brien v. O'Beien, Ambl. 107 ; 1 Bro, 
0. 0. 168. n. 

11. Whether timber is intended for orna- 
ment, etc., by devisor of tenant for life, is to be 
proved from his conduct concerning it. Lusk- 
ington v. Boldero, 6 Madd. 149. 

Ornamental timber, though decayed and 
injurious to other trees, is not to be cut unless 
essential to objects of such devisor, lb. 

The assignees of a bankrupt tenant for life 
have no right to cut ornamental timber any 
more than the tenant for life himself, and if 
they do, the money pioceeding from the sale 
will go to the first person entitled to the in- 
heritance, and the assignees will be deprived 
of the income even during the life of the tenant 
for life. S. 0. 16 Beav. 1 ; 21 L. J., N, S., Ch., 
49 ; 16 Jur. 140. 

The doctrine and principle of the inter- 
ference of a court of equity in the case of a 
tenant for life cutting timber, is that no man 
shall obtain a benefit by his own wrong, and a 
tenant for life would do so if ho were allowed 
the interest of the fund produced by the sale 
of the timber, lb. 

An estate was devised to A. for life without 
impeachment of waste, with remainder to his 
issue in tail ; with remainder to B. for life 
without impeachment, etc.; with remainder 
to Ms issue in tail. A. had no issue, and his 
assignees having committed equitable waste, 
it was held, that the right to the produce could 
not be determined until the death of A., as 
he might have issue, who possibly would be 
entitled to an interest in such produce. S. C. 
13 Beav. 418. 

12. Where an owner of an estate, with resi- 
dence, purchases adjoining lands with orna- 
mental woods, the Court will not, from that 
fact alone, infer that he intended to be left 
standing for ornament all such trees as he did 
notin his lifetime^ cut down; there must Ite 
some act of dedication, e.g., planting an avenue, 
cutting a vista, electing obelisks, etc. MiMh* 
well V. PUlWps, 4 Jur., K. B., 607 : 6 W. 1. 
408 

A tree or trees may be highly omameh^h 
and yet not be ^entitled to the protection of 
the Court as being planted or left standing for 
ornament, lb. 

Saplings are not within the doctrine, Ib. 

Hedge-row trees, or any trees, however orna- 
mental* if not planted also for profit, are not 
within the doctrine, lb. 
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and sell trees planted for ornament, if done 
in a proper course of iinsbandry. M. 

1. What a prudent owner would do in the 
proper course of management is no measure 
of what a tenant for life without impeachment 
of waste may do as to cutting timber planted 
or left standing for ornament. J^ord v. Tynte^ 

2 De G-. J. & S. 122, 

A tenant for life without impeachment of 
waste will not be allowed to cut trees planted 
or left standing by any foimer owner, for the 
ornament or shelter of, or for the interception 
of any view from, the mansion-house, unless 
such trees have been oidinarijy cut, or impede 
the growth of other ornamental timber. S. C. 
10 Jur.,K S., 429; 12 W. E. 613; 10 L. T., 
K S., 209. 

The report of an expert, to whom a reference 
has been made by the Comt, is not final and 
conclusive. Ih. 

Form of inquiry as to ornamental timber. 

S. C. 3 K. E. 676. 

% A testator left his mansion-house on the 
B. estate, went to reside on another estate, at 
the distance of about eight miles, pulled down 
the B, mansion-house, cut down some of the 
ornamental timber about it, turned the estate 
into a cover for game, and altogether acted so 
as to show that he had no intention that the 
mansion-house should be le-built : — Held, that 
the rest of what had originally been orna- 
mental timber on the B. estate was not, as 
between the parties claiming under the will, 
protected as ornamental, but might be cut by 
a tenant for life, whose estate was without 
impeachment of waste. Mlclilethm it v, M%olde- 
timattf 1 De G. & J. 504; 3 Jur., N. S., 3279 ; 
26 L. J., Ch., 721 ; 6 W. E. 640. Eeversing 
3 Jur., N, S , 721 ; 5 W. E, 861. 

The testator, when he did the above acts, 
was only tenant for life in possession, with an 
ultimate reversion to himself m fee expectant 
on the failuie ox deteimination of a subsequent 
estate for life, and raising estates tail, 
which did not fall and determine till after 
his death ; — Held, that as between the parties 
claiming under his v ill, the case stood on the 
same footing as it he had been entitled in fee 
simple in possession. /A 
The testator devised his estates to A. for life 
without impeachment for waste, ** except 
voluntary waste in pulling down houses, and 
not re-building the same, or others of equal or 
gi eater value.’^ A. pulled down the mansion- 
house, with the intention of foxthwith building 
a better on the site, and was proceeding with 
all reasonable despatch to carry such intention 
into effect Held, that the person entitled to 
the next vested remainder was not entitled to 
have a receiver of the rents appointed in 
order to secure the re-building of the mansion, 

m 

3. Where a wrong has been committed, the 
wrongdoer must suffer from the impossibility 
of accurately ascertaining the amount of 
damage. Zeeds {Ztdm) v. Amherst (Marl), 20 
Beav. 239. 

JCheref ore where an account of the equitable 
yraste committed by a tenant for life was 
directed to be taken against his executors, 

. found impossible to take ao- 
1 the Master had arbitrarily 
e executoxsihis report was suppo;rted. 



4. Where tenant for life unimpeachable of 
waste, cuts and sells timber planted for orna- 
ment or shelter, the proceeds of that timber 
belong to the person having then the first 
vested estate of inheritance; and parties 
having intervening estates for life have no 
right to an account of the proceeds of the 
timber so cut, or to have such proceeds in- 
vested upon the same trusts with the lands. 
Butler V. Kynnersley, 15 Beav. 10 n. ; 8 

Oh., 67; 7L. J.,Ch., 150. 

5. Trustees in whom an estate is vested 
ought not to cut down ornamental trees 
alleged to be prejudicial, without first apply- 
ing to the paities beneficially interested for 
their assent, or to the Couit for its authority, 
and the onus of showing that the trees are 
pre 3 udicial lies on the tiustees. CamyjheU v. 
Allyood, 17 Beav. 623. 

A bill filed against trustees and the 
tenant to prevent equitable waste, was dis- 
missed with costs, as against the tenant, it not 
being showm that he had com mitted or intended 
to commit any waste, though some had been 
committed by the trustees at his request. 
Ih 

6. The doctiine of equitable waste con- 
sidered. Balier v. Sehnght, 13 L. E., Ch. D., 
179 ; 49 L. J., Ch., 65 ; 41 L. T. 614 ; 28 W. E. 
177. 

An equitable tenant for life, unimpeachable 
for waste, is entitled to the proceeds of orna- 
mental timber cut by him, where the timber 
so cut is such as the Oouit would itself direct 
to be cut for the preservation and improve- 
ment of the remaining ornamental timber; 
but it does not follow that the Court will not, 
at the instance of the lemainderman, grant an 
injunction lesfcraining the tenant for life from 
cutting any ornamental timber which it has 
become necessary and proper to cut, and direct 
that the cutting be done under its supervision. 
lb. 

Form of inquiry as to ornamental timb5>*. 

Th. 

7. Although the Court of Chancery will 
grant an injunction to rebtiain a tenant for 
life from cutting down ornamental timber, ir- 
respective of the question whether or not any 
damage would be occasioned to the inheritance 
by such cutting; yet when the ornamental 
timber has been actually felled, and the re- 
versioner claims damages from the tenaiit for 
life in respect of such equitable waste, the 
amount of damages can only be measured 
by the damage done to the inheritance. Bttbb 
V. Telverton, Mxp. Mastmys. 10 L. R, Eq., 
465 ; 40 L. J., Ch., 38 ; 18 W. E. 1127, 1146. 

A tenant in fee simple having conti'actcd to 
sell the reversion after Ms own life, cut down 
ornamental timber. After his death, in a suit 
for the administration of his estate, the pur- 
chaser of the reversion brought in a claim 
for damages. In the opinion of the Court tfio 
evidence did not show that any injury had 
been done to the reversion : — Held, that as the 
purchaser had not applied for an injunction 
to restrain the cutting, he could not claim 
damages. But, semble, that if he had apxDlied 
for an injunction, any timber, the loss of which 
would, in his opinion, have been injurious to th^ 
ornamental effect, would have been prott 

. 1.1 

See alse YJlt 111. ® I 
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3, Maiasion-lioase, ] 

1. Account against tlie representative of 
tenant for life, without impeachment of waste, 
of rlilapidations permitted by him, in and 
id )oufc the mansion-house, i efused. LmsAowne 
V. Lmmdowne^ 1 Jac. & Walk. 522; 1 Madd. 

See Att^&eii. v. Marllorouglh {Buhe\ 3 

M?dd.498. ^ ^ AAA 

2, Injunciion gianted to prevent tenant 
foriife dispunishable for waste from pulling 
down a castle. Vane v. Bernard (^Lord\ 1 

Salk. 161. ^ 

A., on mariiage of his son, settles a 
messuage on himself for life sans waste, re- 
mainder to his son ; the father, though his 
e.state for life be sa7is waste, cannot pull down 
ibe house nor commit any voluntary waste 
therein ; if he does, the Court will giant an 
injunction to stay waste, and compel the 
lather to put the messuage in as good repair 
as before the tvaste committed. S. C. oiom. 
Vam V. Barnard {Lord), 2 Vern. 738; Pre. 
Ch. 454; Oilb. Bq. Rep. 127. 

3, Injunction refused to restiain the father’’ 
who was tenant for life, wdthout impeachment 
of waste, from removing a deal door he had 
placed, and young oaks he had planted, break- 
ing up meadow land, etc. To ground such an 
injunction there must be waste and spoliation, 
am i no delay in applying for it. Piers v. Piers, 

1 Ves. 521. 

4. A tenant for life without impeachment 
of waste pulled down a mansion-house, the 
abandonment of which had, in consequence 
of coalmines being thereunder, and also of the 
close pr 02 timity of copper works, been contem- 
plated by the settlor (his father), and he used 
the materials thereof, so far as they were avail- 
uhle for the purpose, in building, at bis own 
expense, a new and suitable mansion-house 

' on another part of Ihe settled estates, where 

the settlor had himself, some yeais before the 
date of the settlement, made preparations for 
the same purpose. The settlement contained 
powers of sale and exchange, and of granting 
building leases, extending over the whole of 
the settled estates. Upon a bill by a re- 
iTuunderman against the personal representa- 
tive of the tenant foi life, for the purpose of 
making the estate of the latter liable for 
equitable waste in having pulled down the 
mansion-house: — Held (affirming 4 Jur., K. S., 
■307), that, under the circumstances of the 
case, the estate of the tenant for life was not 
chargeable with equitable waste. Morris v. 
Moms, 5 Jur., K S,, 229; 28 L. J., Oh., 329 ; 3 
I)ea.&: J.323; 6 W. R. 427. 

SemUe, that if any pai-t of the materials 
of the old mansion-house had been sold, the 
■ estate of the tenant for life would have been 
liable to account. Pb, 

Heldt ulso, that the answer and evidence 
setting up a frima facie case to show that the 
whole of the personal estate of M, had been 
exhausted in the payment ol his debts-, the 
plrnnti^ were n4t, after such a long lapse of 
time, entitled to the i account prayed, without 
first meeting case setup by the 

0 . :A tenant for lS|e dn. possession without 
impeirnhment of waste, exce^^^ as to buildings- 
under the will of an owner in fee of an ‘ ' 
•on wop; o|impion1al 


or about a mansion-house, which had been 
pulled down bv the testator without any inten- 
tion of re-building it:— -Held, to be entitled 
to cut down such tiees. Mklilethvait v. 
MleUetlmalt, 3 Jur., H. S., 1279 ; 26 L. J., Gh., 
721 ; 1 De G. & J. 504 ; 5 W. R. 861, Revers- 
ing 3 Jur., H. S., 765 ; 5 W. R. 640. 

A., being tenant foi life in possession of an 
estate without impeachment of waste, ** other 
than and except volimtaiy waste in xmlling 
down houses or buildings, and not rc-bnildiiig 
the same, or others of equal or gi eater value,’* 
with the remainder to his first and other sons 
successively, with remainders over, pulled 
down the mansion-house on the estate ; where- 
upon B., the next tenant for life in remainder, 
filed a bill against A., praying that he might 
be decreed to complete a suitable mansion, 
and to give sufficient security for that purpose. 
A. having by his counsel undei taken to erect 
on the estate a substantial mansion-house, ex- 
ceeding or at least equal in value to the man- 
sion-house demolished, the Court directed the 
cause to stand over, with liberty to apply, 
it appealing that A. intended to erect a suit- 
able mansion-house, and that there had been 
no delay on his part in cairying out his inten- 
tion. Ih, 


VI. Mere Possessor or Trespasser. 

6. Injunction against a naere trespasser 
committing waste, not granted. 3Logg v. Mogg, 
Dick. 670. 

7. Injunction against trespass upon irre- 
mediable mischief, in nature of waste, or a bill 
by the lord of a manor and his lessees against 
taking stones, having a peculiar value, foimd 
at the bottom of the sea within the limits 
of the manor. Cow^mr {Bari) v. Baker, 17 
Yes. 128. 

8. The jurisdiction against waste by in- 
junction and account, applied to trespass by 
exceeding a limited light to enter, and take 
stone from a quarry, being a destiuction of 
the inheritance as in the case of timber, coal, 
etc., and the distinction between waste and 
trespass therefore disregarded. Thomas v, 
Oakley, !^ Yes. 184. 

9. Injunction to restrain a party claiming 
by an adverse legal title from committing acts 
of trespass, alleged to be productive of irre- 
parable waste, refused, under the special 
circumstances of the case. SemUe, that al- 
though a man be in full and complete po.%session 
of an estate, by a title adverse to another who 
claims it against him, and there be no privity 
between the parties, and the party in possession 
swear that his own title is just and valid, or 
that the title of his adversary is unjust and 
invalid, that state of things does not prevent 
a court of equity from interfering (before 
judgment at law or decrees in equity) to 
restrain the party in possession from com- 
mitting waste upon the inheritance. Qiimre, 
what is the present extent and effect of the 
writ of estrepement, Maigli v. Jaeger ^ 2 Colly. 

.. I , . i f ^ ^ 1 
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fhe allegation that lie was tenant to the plain- 
tiff of land adjoining the bog, with a limited 
permission to cnt turf for use in the bog, 
which plaintiff claimed as his own. On the 
affidavits showing cause the tenantry of the 
land was admitted, and it appeared that the pre- 
decessors had long claimed the disputed right 
over the bog, the plaintiff’s title to which was 
vaguely stated. In 1807 an injunction had 
been obtained in a similar suit, restraining 
the tenant from cutting turf at all : — Held, 
that an injunction could not be obtained in 
this suit, as, if the tenant was a mere tres- 
passer, it was not sustainable to establish a 
disputed right, there being no triennial posses- 
sion, and the allegation of a limited permission 
could not be strengthened by the order of 1807, 
which set up a different claim. Co'ngleton v. 
Miteliell^ 12 Ir. Eq. E. 34. 

1. Injunction against trespasser cutting 
timber by collusion with tenant, without 
prejudice to case of a mere trespasser. Cour- 
tJiorpe V. Mapplesden^ 10 Ves. 290. 

2. Injunction against cutting timber in the 
case of trespass, viz., by a person having got 
possession under articles to purchase. Crocks 
ford V. Alexander^ 15 Ves. 138. 

3. In 1859 H. brought ejet-tment against S. 
to recover a piece of woodland. S. set up ad- 
verse possession for more than twenty years, 
and the action was discontinued. H. shortly 
afterwards took up his residence in a house 
close to the wood, and frequently walked in 
the wood, turned cattle into it, and cut the 
brambles theie. In 1873 he cut down a tree 
in the wood, and threatened to cut more, upon 
which S. filed his bill for an injunction : — Held, 
that, after H. had, by bringing ejectment, ad- 
mitted S. to be in possession of the wood, the 
acts done by H. must be looked upon only as 
acts of trespass not putting him into posses- 
sion, and that S., being in possession, was en- 
titled to an interlocutory injunction to restrain 
him from cutting timber. Stanford v. Hurl- 
stone, 9 L. B,, Ch., 116 ; 22 W. K. 422 ; 30 
L. T. 140. 

4. The Court has no jurisdiction to restrain 
a trespass which does not amount to waste. 
Turner v. Ringwood Higlmay Board, 18W. E. 
424. 

5. Injunction against tenant in possession, 
not party, to stay waste. AU,^ Gen. v. Aneas- 
ter {Duke), Dick. 68. 

6. An injunction will be granted before 
answer to stay waste, by a person having no 
interest in the thing wasted, but merely acting 
as a servant. Orrery (Zord) v. Hewton, 
Eidgw, 252. 

7. To the hill of a plaintiff, alleging that, 
under a settlement thereby stated, he was 
entitled to an estate, of which the defendant 
was in possession, and had been so for nine- 
teen years, that the plaintiff had not discovered 
his title until a very recent period, and that 
he had since brought an ejectment against 
the defendant to recover the premises, which 
action stood for trial at the next assizes, and 
praying an injunction to restrain the defendant 
from cutting down and selling ornamental and 
other timber of great value, and thereby occa- 
sioMng irreparable injury to the estate, which 
the bin charged that the defendant threatened 
-and intended to do ; a demurrer, for want of 
^equity, was allowed. Davenport v. Davenport, 

i n. ^ Viii. 

liniili;."'.' 


7 Hare 217; 18 L. J., N. S., Ch., 163 ; 18 Jur. 
227. 

8. Injunction to restrain defendant in pos- 
session from stripping an estate of timber, 
granted upon a motion by a plaintiff claiming 
under a title at law. Beale v. Cripps^ 4 Kay 
& J. 472. 

9. The Court will, at the instance of a 
person merely alleging a legal title to 
malty, grant an injunction to restrain persons 
in possession of an estate from committing 
malicious and destructive waste. Talbot 
{BarV) V. Scott, 4 Kay & J. 96 ; 4 Jur., K. S., 
1172; 27L. J., Ch.,273. 

Such a case must be clearly made out, and 
a more geneial allegation that the tenant has 
cut down a considerable quantity of timber, 
some of which was of an ornamental character, 
and other portions of which were unripe for 
cutting, is insufficient. Ib. 

The authoritites as to the jurisdiction of 
the Court to inteifere at the instance of 
parties claiming real property under a legal 
title, by appointing receiver of the rents and 
profits, and by injunction to restrain waste, 
examined. Ih, 

They establish these propositions : 1st. In 
the absence of fraud, and where there is no 
privity between the parties, the Court will 
not interfere, at the instance of a person so 
claiming, to grant a receiver against parties 
in possession. 2ndly. Nor will it interfere 
at the like instance, to restrain waste, except 
malicious or destructive waste ; e.g,, by pulling 
down the capital messuage, stripping the 
estate of its timber, or other like acts, which 
no owner would do, or which would destroy 
the property before they could be arrested at 
law. 3rdly. But flagrant acts of this excep- 
tional character would, at the present day, be 
restrained, and that before judgment at law ; 
and notwithstanding plaintiff was out of 
possession, and his title denied on oath by the 
defendant. Ib, 

Therefore, where a bill alleged that the 
plaintiff was Earl of Shrewsbury, and entitled 
as such to real estates inalienably annexed 
to the earldom by Act of Parliament, his title 
as to part called the settled estates being 
legal, and as to the rest called the unsettled 
estates, being equitable ; that his claim to 
the earldom had been heard in the House of 
Lords, before a committee of privileges, who 
had already expressed a strong opinion 
(although they had not actually cljecided) in 
his favour; that the defendants, claiming 
under a will of the late earl, **by favour of 
some of the tenants,” had entered into receipt 
of the rents of the settled estates, to an 
amount exceeding 25,0002. a year ; and they 
had cut down considerable quantities of 
timber on the estates generally, some of an 
ornamental character, and some not ripe for 
cutting, and charged that many of the tenants 
of the settled estates, by reason of the con- 
flicting claims to the earldom, had refused 
to pay their rents to the plaintiff or the 
defendants, by reason whereof rents, exceeding 
5,0007. a year, were in danger of being lost ; 
and prayed, that pending the plaintiffs pro- 
ceedings to establish his claim to the earldom, 
and his proceedings by ejectment, which he 
offered to bring when that claim * 

blished, a receiver might beappoihied, md feaf • 

. 10 ‘ir, 





aefeMants testrained fiom cutting 

the estate, A demunor 

muoli of the MU as sought relief m lespect^ of 

m settled estates, the Court being ^P^nion 

that the amount at stake 

Question, that the unpaid rents need be 

lost, since, if an action weie bi ought, they 

could be paid either to the pMintiffi or into 

couit, upon interpleader, and “tot the waste 

alleged was not such as to Justify inteiference. 

^And to so much of the bill as sought 
relief in respect of the unseUled estates, a 
plea that the plaintiff was not Earl of Shrews- 
bury was allowed. Xb. , 

I, The tendency of the authonties upon 
the’ subject of injury to real propeity is to 
break down the old distinction that existed 
between waste and ticspass ZoTvndes v. 
jB0m0, 33 L, 3n Oh., 451 ; 4 N. B. 609 

Where a defendant is in possession of an 
estate, and a plaintiff claiming possepoii 
ei it seeks to restrain him from cutting down 
trees and digging sods, and other suchlike 
acts, t!ie Oouit will not interfere unless the 
acts complained of amount to such flagiant 
instances of spoliation as to justify the Court 

In departing from the general rule. Ib. 

Where a plaintiff is in possession and the 
person doing the acts complained of is an utter 
Stranger, not claiming under coloui of right, 
then the tendency of the Court is not to giant 
an injunction, unless thoie are special dr- 
cumstances, but to leave the plaintiff to his 
remedy at law ; though if the acts tend to 
the destruction of the inheiitance, the Court 
will grant an injunction. Ib. 

But where a plaintiff in possession seeks 
to restrain one who claims by an adverse title, 
the tendency of the Court will be to giant 
an injunction; at least when the acts com- 
mitted do or may tend to the destruction of 
tlm estate, Ib, 

Where a person, not being in possession 
cl m estate, claimed it as heii-at-law, and 
enl^red upon it, cut down tiees, and cut sods, 
and threatened to repeat his conduct in order 
to establish Ms alleged title as against the 
possessor, who by himself and his ancestois 
had been in possession of the estate for up- 
wards of eighty years : — ^Held, upon bill filed 
by the possessor against the claimant, that as 
the acts of the defendant might be injuiious 
to the inheritance, he must be restrained by 
injunction from committing them, Ik 


permitting waste does not invalidate the 
lease. Mmlierry v. Ohimieryt Bl. & Q, temp. 
Sugd. 185, But see S. C. toi?. Plunk. 182. 

6. A. devised all his lands, etc , to his 
wife ; and if it should happen that she should 
have no son nor daughter by him, begotten 
upon her body, and for want of such issue, 
then the said premises to return to his 
brother B , if he should be then living, and 
to his heiis for ever, paying to his brother 
ISOF. within a year after the wife’s^ death : 
decreed, to be an estate tail in the wife, and 
not an estate for life only ; that by “ no son 
nor daughter” must be understood “no 
issue ; ” and that she ought not to be re- 
strained from committing waste. WyU v. 
Zew^s, 1 Atk 432. 

7. Plaintiff and defendant (partners) having 
agieed to dissolve, and that defendant on 
payment of half value of effects should take 
the whole, though defendant took possession 
but failed to make the payment, and had 
begun to pull down part of buildings, injunc- 
tion to restrain him refused. Cofte7h v. Bomer^ 
5 Piioo 537. 

8. The Court will restrain a purchaser from 
doing acts of waste and destruction, and will 
rest lain a partner from doing an intentional 
serious injuiy to the partnership property. 
MarshoM v. WatsoTii 25 Beav. 501. 

9. Husband, though paitcd from his wife, 
charged in equity with his wife’s wasting of 
goods which were devised to her for her life 
only. Paget v. Read, 1 Tern. 143. 

10. Where a feme sole, tenant for life, with 
a condition not to commit waste, married, and 
aftei wards, with her husband, cut and sold 
timber — Held, in opposition to Ormonde 
(Lord) V. KywnerUey (5 Made! 360), that such 
condition was not in the nature of a trust, so 
as to make the wife or her estate liable for 
the waste, but that the husband alone was 
answerable. Kmglimn v. Lee^ 15 Sim. 396 ; 16 
L. X, N. S., Ck. 49 ; 11 Jur. 4. 

11. Tenant restrained from cutting turf for 
sale (his lease giving a right of estovers only), 
notwithstanding an uninterrupted practice for 
eighty years. Courtoim (Lord) v. Ward^ 1 
Bch. & ief. 8. 

12. Estovers from one estate not applicable 

to the exigencies of another, Lee v. I 

Bro. C. G. 194 ; 3 Bro. 0. 0. 37 ; 1 Ves. J. 78. 


Vin. Timber. 


VII. Other Waste, 


Court will gi*ant an injunction to 
e in. favour of an infant in wntre 
WaUn:v, llodsoii^ 2 Atk. 117. 
nant lor life liable to waste, having 
)ef, cannot prevent the yendee from 
Z Yp, 3 . 

Court will not grant an injunction 
/aste at the instance of a judgment 


I. miat is, 7B11. 
n» Orders of Court, 7511. 

III. Tenant for Mfe, 7312. 

IT. Tenant in Fee with Mmontory L&oise 
Omr,im, 

Y. Tenant in Tail, 7518. 
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I, WHAT IS, 

1. Injunction against cutting young sap- 
lings, wavers, and fiiiit trees. Kaye v. KanJis, 
Dick. 4:31. 

2. Court will restrain cutting underwood 
of insufficient growth. Krydges v. SfephenSj 6 
Madd. 279 

3. Injunction to stay tenant for life fiom 

committing waste by cutting trees growing for 
ornament, and saplings not proper to be felled. 
CKnen V. Ambl. 107 ; 1 Bro. C. 0. 

m n. 

4. Cutting down decayed timber may be 
as much waste as cutting down any other. 
Pemt V. Perrot, 3 Atk 95. 

» 5. In a purchase, where timber is agreed to 
be valued, the custom of the countiy makes 
those trees timber which in their nature are 
not so ; as birch, beech, etc. Bollard trees, 
if the bodies are sound, to be valued as timber ; 
walnut trees, where of considerable value, to 
be estimated as timber. Where trees are of 
value, and the partres cannot agree in the 
valuation of them as timber, the Court will 
send it to be tried, whether, by the custom of 
the county, any and whroh of these are timber 
trees, Chandos (PuJie) v. Talhofy 2 P, W. 606. 

6. All cutting of timber is not waste. In 
many places oak coppice is felled regularly 
every sixteen or eighteen years, leaving poles 
which are as regularly cut every second fall, 
every thirty-two or thirty-six years. Bagot v. 
Bagot, 9 L. T., N. S., 217. 

There are many cases in which the tenant 
for life cannot derive any benefit from timber 
improperly cut by him, knowingly and wilfully. 
Ih, 

7. Chapter not being entitled to fell timber 
on the deanery lands, except for the purpose 
of repairs, a lease granted by them of certain 
“ woods, groves, hedgerows, and springs,” was 
construed not to include the right of felling 
timber ; and a bill by tbe lessee for an account 
of timber felled during the lease by the lessors, 
was dismissed with costs. Bearing v. 8t. 
PmV$ {I)ean\ 3 Swan. 492 ; 2 Wils, 1, 

8. A tenant for life, without impeachment 
of waste, not restrained from felling trees fit 
for the purposes of timber, though young and 
not Such as would be felled in a course of 
husbandman-hke management of the estate, 
Bm/ytTw v. Smyike, 2 Swan 251 ; 1 Wils. 426. 

9. Cutting yotmg trees under twenty years’ 
^owth, though of the kinds which may be 
timber by common law or by local custom, is 
not necessarily waste, but will be so if they 
are cut unseasonably, or in such a manner as 
to injure the reproductive power of the stools. 
In afl. cases it is a very important consideration 
that they have or have not been previously or 
usuaBy cut. Bmm v. Bnjan^ 7 Ir. B., Eq,, 143. 

A tree must attain a growth of twenty years 
before it can be deemed timber. Xk 

It is not waste in a lessee to cut down trees 
and timber, unless they are planted for the 
ofnameni or shelter of the house, or perform 
eonio important function, such as supporting a 
or the like, and provided also, that he 
puis them so as not to destroy the germinative 
reproductive power of the stools. Trees, 
iihe Jdnds that may become timber by 
j|#w||hgl^f|roifth of twenty years, nmy, if 
be ent by a lessee* provided 


they are cut seasonably, that is, accoiding to 
what has been done either with the same 
tiees, if springing from old stools, or other 
trees in the same place or the same neighbour- 
hood, on former occasions. Ik 

The principle that the cutting of saplings or 
young timber unfit to be felled is, under certain 
ciicumstances, equitable waste, does not apply 
to cases between landlord and tenant when 
the cutting of them is seasonable. Ib, 

The mere cutting of a hedge in such a- 
manner as that it will grow again is not waste ; 
but grubbing up the thorns of which it is 
composed, or aBov-ing the germins to be 
destioyed by the cattle, or cutting them so 
unseasonably or improperly as that they will 
not grow again and replace what has been cut, 
is waste. Ik 

The Couit will not interfere by injunction 
to prevent the cutting of hedges with a saw 
instead of with a hatchet or a hedge knife, 
and will not go into the consideration of these 
diiferent modes of operating ; all that it will 
look to being that no peimanent injury to the 
inheritance is done. Ik 


II. ORDEES OF COTTET. 

1 10. A term for years is limited for payment 
of debts, remainder to A. for his life, sms 
waste, remainder to his first, etc., son in tail. 

A. being in want, the Court gave him leave to 
cut timber for his support, not exceeding the 
value of 500?. Aspinwall v, Zeigk 2 Yern. 
218* 

11. Tenant for life without impeachment 
of waste, further than wilful waste, is entitled 
to the interest of money produced, by the 
sale of decaying timber cut by order of 
Court. As to any further claim, a question 
at law, gumre. The capital laid out in real 
estate to be settled to the same uses. Wlek-^ 
Mm V. WickMm, 19 Ves. 419 ; Coop. 288. 

12. Tenant for life subject to impeachment 
for waste, is entitled to the interest of money 
produced by the sale of timber cut by order 
of the Court. Tooher v. Annesley^ 5 Sim. 235, 

13. Beviseof real estates to A. andB., and their 
heirs, to the use of them and their heirs, in trust 
to permit 0. to receive the rents and profits 
for life, and after her decease to stand seised 
of the said premises in trust for the second 
son of B., and the heirs male of his body, re**- 
mainder in trust for the third, fourth, and 
other sons of B. in tail male, remainder in’ 
trust to E,, for life, Without impeachment of*, 
waste, remainder to trustees to preserve, eta,, 
remainder to the first and other sons of E. In 
tail male, etc. Proviso that in case there 
should not be a second son of B, at the time 
of the death of 0., then, until such second\son 
should he born, the said trustees should pay 
the rents and profits of the said estates-' to< 
such person as was next in remainder, and^ 
should be entitled to receive the same in case 
no such son should be born. C. having cut 
timber, this was sold under an order <S the* 
Court, and the produce paid into lihe bank:. 

At C.^s death, B. had no son, and was dead, 
leaving F. his eldest son. The produce ol the 
timber belongs to F. absolutely, and shall not ? 
abide the event of B.% having a sdm I 

ffopMm, 2 Con XXO, 
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from time to time. Eewett v. Memtt, 2 Eden 
333;AmbL508. 

9. A. tenant for life, remainder to B. in 
tail as to one moiety, remainder to 0. an infant 
in tail as to the other moiety, remainder over. 
There is timber on the premises greatly decay- 
ing. B., the remainderman, brings a bill 
praying that the decaying timber might be 
cut down, sold, and the money divided betwixt 
him and the infant, and the tenant for life 
insists on his right to have part of the money ; 
tenant for life must have sufficient left for 
repairs, etc., and an allowance for all damage 
done to him on the ground, but to have no 
allowance for the timber, which, when severed 
by accident or by a trespasser, belongs to the 
first owner of the inheritance. Decaying 
timber, if for ornament or safety, not to be 
cut down ; also where an infant is interested 
in the inheritance, no timber can be cut down 
but by the approbation of the Master ; and the 
infant’s moiety of the money is to be put out for 
his benefit. Berroieli v. Whitfield, 3 P. W. 267. 

10. Bill, by tenant in tail in reversion, to 
have timber cut ; ordered, and that the money 
be laid out in the funds, and the claim dis- 
cussed when tenant in tail of age. Mildmay 
v. Mildmmj, 4 Bro. C. C. 76. 

11. Where there is infant tenant in tail in 
possession, Court will authorise cutting of all 
timber fit to be felled ; but where there is tenant 
for life impeachable for waste, with lemaindei 
over, Court will authorise cutting of timbel 
only where interest of succession requires it. 
B%mey v. Bussey, 5 Madd. 44. 

12. Reference granted on bill by tenant In 
tail, whether it be for the benefit of the 
plaintijK and the other parties to cut timber 
during the continuance of the estate of a 
tenant for life of the lands, impeachable of 
waste. Form of such reference. Principles 
upon which such references granted. ToUe* 
mache v, ToUemache, I Hare 456 ; 6 Jur. 364. 

13. Devise in strict settlement, with a clause 
of forfeiture by cutting any trees. Upon a 
bill by the infant remainderman in tail, an 
inquiry was directed, whether any trees, in the 
park, not ornamental, or affording shelter to 
the mansion-house, are proper to be felled : 
and whether it would be for the benefit of all 
parties interested that they should be felled 
and sold, and the money laid out in other 
estates to be settled to the same uses. 

^ole V. Belwpole, 17 Ves 150. 


Ms cutting timber. There was on the estate 
timber which required felling. The Court, on 
a bill filed for that purpose by the tenant for 
life, authorised the same to be cut down, and 
directed a reference to the Master for that 
purpose. The money arising from the timber 
m such cases is settled on trusts similar to 
those on uhich the estate stands limited, 
JBlahe, 6 L. J., N. S., Ch., 157. S. P. 
Ijyym v. Btauehim^p (Bari), Id. 158. 

2. The proceeds of timber cut and sold by 
order of the Court during the life of a late 
tenant for life, who was impeachable of waste, 
ordered to be paid to the tenant for life m 
possession, who was unimpeachable of waste. 
BkdUps V, Barlovc, 14 Sim 263 ; 14 L, J., N, S., 
35. 

3. When the Court orders timber to be cut 
for any reason, the proper course is for the 
proceeds to be invested, and the income given 
to the successive owners of the estate until 
there is an absolute estate of inheritance, the 
owner of which is entitled to the principal ; 
and the same rule applies to cases of 
equitable waste. Ilmvywood v. JSonywood, 18 
L. E., Eq., 306 ; 43 L. J., Ch., 652; 30 L. T. 
671 ; 22 W. R. 749. 

4. By order of the Court, timber was cut 
upon the estate of an infant, who was equitable 
tenant in fee simple, with an executory devise 
over in the event of his dying under twenty- 
one, and without issue, which event happened : 
— Held, that the produce of the timber formed 
part of the personal estate of the infant. 
Dyer v. Dyer. 11 Jur., S., 721 ; 13 W, E. 
732; 12 L; T., N. B., 442 ; 34 Beav. 540 ; 6 
K R. 79. 

6. Lord Chancellor thought, that notwith- 
standing the words of the stat. 17 Bdw. 2, s. 1, 
Cc. 9, 10, the Court has authority to order 
timber decaving on the estate of a lunatic to 
be cut, but did not absolutely decide the point, 
Qt whether the produce should be considered 
m r«l or perbonal estate, directing the point to 
be argued on a hill filed. Bipjj. Bromfield, 3 
Bro. q. 0. 510 1 Tes. J. 453. 

6* Whore A. is tenant for life, remainder to 
Ms children, and B. has an interest in the 
growing timber, which, in the usual course of 
management, will come to be felled during 
the continuance of A.*s estate, the infants can 
have no interest in, and cannot be made parties 
to, an agreement between A. and B. for the 
purchase of B.’s interest in the growing timber. 
Even if the Master has repoited that they 
have an interest, all the proceedings will be 
rescinded for inegularity, as having been a 
surprise on the Court. Anon,^ 1 L, J., Ch., 


in. TEHAHT FOE LIFE* 

1. In General, 7512. 

2. Windfalls, 7514. 

3. Proceeds when cu% 751^ 

See also V. ii. 2 ante — II. supra 
1. In Oeneral. 

14. Lessee’s damages in waste moderated by 
death of lessor. Amn., Cary 2. 

15. A. tenant for life, remainder to B. in 
Mil, as to one moiety; remainder to 0., an 
infant in tail, as to the other moiety ; remain- 
der over. There is timber on the premises 
greatly decaying. ; "B., the remainderman, 
brings a bill, praying that the deoayingtimbe 


^ M^ereuce to JfasteTjJ 7. Where injunc- 
I tlon tq sMy waste has been granted on petition, 
was made to inquire what timber 
% w f % advantage, etc. Gen, 

irlhormiyh (BuU), 5 Madd. 280, 

for the devisees 
pterion, to cut down timber 

the, Court _^-foqld 
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might be cut down, sold, and the money 
divided betwixt him and the infant, and the 
tenant for life insists to have part of the 
money ; tenant foi life must have sufficient left 
for repairs, etc., and an allowance for all dam- 
age done to him on the ground, but to have no 
allowance for the timber which, when severed 
by accident or by a trespasser, belongs to the 
first owner of the inheritance. Decaying 
timber, if for ornament or safety, not to be cut 
down. Also where an infant is interested in 
the inheritance, no timber can be cut down 
but by the appiobation of the Master, and the 
infant’s moiety of the money to be put out for 
his benefit. Bemiok Whitfield^ 3 P. W. 267. 

1. Tenant for life, with liberty to cut timber 
at seasonable times, is not to cut trees planted 
for ornament or shelter to the mansion-house, 
or sapling trees not fit to be cut oi felled for 
timber. Chmiberlayne v. Bummer, 3 Bro. C. 
C. 549. S. C. %om. Chmiberlam v. Bummer, 
Dick. 600. S. P. O' Br 1671 v. O'Brien, Ambl. 107 ; 
1 Bro. C. C. 168. n. And see S. 0, 1 Bro. C. C. 166. 

D. provided, by a codicil to his will, that 
his wife, whom he had made a tenant for life, 
might cut timber for her own use and benefit, 
at seasonable times : what timber the tenant 
for life shall be restiamed from cutting, 
queere. Ib. 

2. Devise of lands to be sold, and other 
lands to be purchased in another county. A. 
to be tenant for life (sans waste) of the lands 
to be purchased, and the rents and profits of 
the lands to be sold to the same uses. A. 
cannot cut down timber on the lands to be sold, 
sincehe thereby would have the benefit of double 
waste. Phj7uoutli v. Archer, 1 Bro. C. 0. 159. 

3. Tenant for life entitled to timber for 
repairs, cannot sell the same to reimburse 
herself expenses incurred in repairs. Gormr 
V. Myre, Coop. 150. 

4. Eight of a tenant entitled to a life in- 
terest, in a term of years, unimpeachable of 
waste, to fell timber for his own benefit. 
Bridges v. Stephens, 2 Swan. 150. 

5. Lessee for lives renewable for ever will 
be enjoined from committing waste by cutting 
timber, if he allows a large arrear of rent to 
become due. White v. Nomlan, Hog. 21. 

6. Injunction refused to lestrain the father, 
who was tenant for hfe, without impeachment 
of waste, from removing a deal floor he had 
placed, and young oaks he had planted, break- 
ing up meadow land, etc. To ground such an 
injunction there must be waste and spoliation, 
and no delay in applying for it. Feirs v. Feirs, 
I Ves. 521. 

7. Jointress having given leave to the next in 
remainder for life without impeachment, etc., 
to cut timber, the remainderman in tail having 
acquiesced, and encouraged his doing so, the 
latter was restrained, by perpetual injunction, 
from bringing action of waste against the 
jointress. Astm v. Aston, 1 Ves. 396, 

The Court will restrain tenants for life 
without impeachment of waste, to a reason- 
able exercise of the right. S. 0. 2 Tes. 264, 

S. Tenant for life punishable for waste, with 
powers under an enclosing Act to mortgage, for 
She expense of the inclosure felled timber, and 
applied the produce instead ; decreed to account 
: of next estate of inheritance. Bee v, 
1 Ves. J. 78 ; 3 Bro. C. 0. 37. 

, |t| tenant for life, remainder to his sons 



successively in tail male, remainder to B. for 
life, and to her sons in the same manner, the 
trustees to preserve contingent remainders ; A., 
being also seised of the reversion in fee, cut 
and sold the timber before the birth of a tenant 
in tail ; afterwards B. had a son, who died soon 
after his birth, and another son who survived 
A. The produce of the timber was decreed to 
be laid out in the funds during the life of A., 
and upon his death without having had a son, 
was decreed to be laid out in land, to be 
settled to the uses of the estate upon which 
the timber was cut. Fowlett v. Bolton (Buchess), 
3 Ves. 374. 

10. A tenant for life, liable to waste, having 
sold^ timber, cannot prevent the vendor from 
cutting it. Waheorth v. Tmner, 3 Ves. 3. 

11. A tenant for life without impeachment 
of waste, not restrained from felling trees fit 
for the purpose of timber, though young and 
not such as would be felled in a course of 
husbandman-like management of the estate. 
Stmjthe v. Sm7jthe, 2 Swan. 251 ; 1 Wils. 426. 

12. A devise of the rents and profits of an 
estate to the husband for life, without impeach- 
ment of w^aste, shall not only he considered 
as annual profits, but will empower him to 
cut timber. Partridge v. Pawlett, 1 Atk. 467. 

13. Where no custom is alleged of a tenant’s 
power to cut dowm timber, it must be taken 
according to the common law, by which ho 
has no power over it. Edwards v. JBeather, 
Sel. Ch. Ca. 3. 

14. Power of tenant for life under general 
words “ without im]Deachment of waste,” not 
enlarged by implication from more extensive 
poweis given to trustees for special purposes 
after her death, Bownsli ire v. 8a7idy8 (Zady), 
6 Ves. 107. 

15. Eesidue bequeathed in trust, to be laid 
out in real estates, to be settled to the same 
uses as estate devised to the trustees for life 
successively, without impeachment of waste, 
with various limitations in strict settlement, 
all the estates for life being without impeach- 
ment of waste, and the ultimate remainder in 
fee, the tiustees having laid out part of the 
fund in an estate with a considerable quantity 
of timber upon it, taking that to be a sound 
exercise of discretion ; the first tenant for life 
cannot cut the whole. Burges v. Zamb, 16 
Ves. 174. 

Land devised to be sold, the tnoney to be 
laid out in other estates to be settled, the rents 
and profits until sale to go to the persons en- 
titled to the estates to be purchased. Tenant 
for Efe, without impeachment of waste, cannot 
cut timber on the estate to be sold. Id, 180, 

Eight of tenant for life, without impeach- 
ment of waste, to cut timber generally in a 
husband-like manner, independent of the effect 
upon the beauty of the place, except equitable 
waste. Id, 185. 

16. Tenant in tail in possession may fell all 
timber fit ; but tenant for life impeachable of 
waste, can only cut such as will be for the 
benefit of succession. Bussey v. Bmsey, 6 
Madd. 44. 

17*. As between tenant for life and re^ 
maindertoan, the thinnings of fir-trees under 
twenty years of age belong to the tenant for 
life. Pidgehy v. Bawling ^ 2 Colly. 275. 

18. Where a testator devises the legal < 
to trustees, and gives to a tenant for f * 
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eamtaMe estate only, witb remamders over, 
snci tenant for life onght not to cut tober 
-wiiliout tlie consent of the trustees. Demon 
V. Dentou^ 7 Beav. 3S8 ; 8 Jur. 388. 

1, Bxemption from liability to waste an- 
nexed to a life-estate is a special power in the 
tenant for life to appropriate part of the in- 
heritance :-Helrl, under the terms of a deed 
of settlement in tins case, that it v^as made 
subordinate to a discretionary power of cutting 
timber conferred on the trustees. Kelewicli 
V, Mdfkef^ 3 Macn. Sc Q. 311 ; 15 Jur. 687. 

Z Devise to A. and her heirs for ever, in 
the’ fullest confidence that after her decease 
she will devise the property to my family, 
being restrained to an estate for life by decree 
at the Bolls, the devisee was enjoined from 
cutting timber pending an appeal. Wri^/it v. 
Atkjm, 1 & B. 313. See also 19 Yes. 299 ; 

17 Yea 255; Ooop. Ill ; T. & E. 148. 

3. A tenant for life, without impeachment 
of waste, in order to preserve the timber, as- 
signed for valuable consideration “all timber 
and timberdike trees then growing and being, 
and which should thereafter grow and he, 
upon the estate Hold, that this included 
both ordinary timber, and that which, by the 
custom of the country, was considered timber 
and the thinnings, and the right of determining 
what were proper thinnings belonged to the 
grantees. Uordon, v. Woodford, 27 Beav. 603 ; 
6 Jur., H. B., 59; 29 D. J., Ch., 222; 1 L. T., 

S., 260 . 

4. A tenant for life impeachable for waste 
is entitled to the thinnings of plantations if 
properly made, and to the crops of all coppices 
cut in due rotation. Batemam v. HotcliMn, 32 
L.J., Ch.,6; 31 Beav. 486. 

5. By marriage settlement an estate be- 
longing to the husband was settled upon Mm 
lor life, “ without impeachment of or for any 
manner of waste, save and except spoil or 
de^rucstion, or voluntary or permissive waste, 
ot tef ering houses or buildings to go to decay, 
ahdihnot repairing the same,” with remainders 
o¥en^Held, that such a construction must, if 
possible^ be pat upon the exception as not to 
desbnoy the eSect of the whole clause, and 
that the tenant for life was entitled to out all 
such timber and wood, not planted or standing 
for ornament, as an owner of the estate in fee 
simpie, having regard to his interest and the 
permanent advantage of the estate, might 
properly cut in a due course of management. 
nrnmt V, Sjmer^ 2 Jur., K S., 654 ; 25 L. X, 

40|i„ 589 j 22 Beav. 380 ; 4 W. E 667. 

* 6. An equitable tenant for life, unimpeach- 
able for waste, is entitled to the proceeds of 
timber cut by him, where the 
r m cut is such as the Court would itself 
be cut for the preservation and 
of the remaining ornamental 
it does not follow that the Court 
i^tance of the remainderman, 
restraining the tenant for 
ornamental timber wMch 
tod prbpm: to out, 


or, as a general rule, trees which would become 
timber if they were of the age of twenty years 
or upwards, yet he may cut down timbeiiike trees 
under twenty years of age for the necessary 
purpose of preserving or allowing the growth 
of other trees, and is entitled to the proceeds 
of such cuttings. Ilomjwood v. Momjwood, 
18 L. E., Bq., 306; 43 D. X, CM, 652; 10 
L. T. 671 ; 22 W. E. 749. 

Where timber is cut down or blown down 
the property in it belongs to the owner of the 
first estate of inheritance. Ib. 

A tenant for life is entitled at law to the 
proceeds of trees (not timber) cut by him, 
whether rightfully or vTongfulIy, though liable 
in the latter case to an action of waste. Ib, 

8. Power contained in a will, for the devi- 
sees for life, when in possession, to cut down 
timber, as four trustees, or the survivors or 
survivor of them, should assign, allow of, or 
direct; all the four trustees being dead:— 
Held, that the Court would execute the trust 
by referring it to a Master to see what timber 
was fit to be cut down from time to time. 
Hemtt V. Jffewett, 2 Eden 332 ; Ambl, 508. 

9. As to security for reimbursement of 
tenant for life, for loss sustained by being 
wrongfully restrained from cutting timber, 
etc. Wonibwell v. Belasyse cited, 6 Yes. 110. 

10. Settlement of estates on trustees and 
their heirs, during the joint lives of W. H. 
and his wife, without impeachment of waste, 
upon trust, out of rents and profits, to pay 
all expenses and outgoings, and to raise and 
pay a sum, by way of pin-money, to the wife, 
and subject thereto to pay tlie clear residue 
of rents, etc., to W. H. during the lives of 
himself and his wife, remainder to W. H. for 
life, without impeachment of waste, remainder 
over, with power for the trustees to sell and 
lay out the produce in the purchase of other 
lands to the same uses ; the land being sold 
under the power, W. H. was held entitled to 
the produce of timber cut down by him pre- 
viously to the sale, not to the value of timber 
then standing. WolfY. Mill, 2 Swan. 149. 


2. Windfalls, 

11. The first owner of the inheritance in e &0 
shall have timber blown down ; for the trees 
must become the property of somebody. &mrih 
V. CoUmt, 3 Atk. 755, 

12. Windfalls of rimber and other casualties 
to whom the property belongs, tenants for life, 
remainderman, etc. Aston v. Aston, 1 Yes. S96. 

13. The tenant for life may gain a benefit 
indirectly by no act of his own, as in the case 
of timber thrown down by storm, etc, Imh- 
mfjton V. BoUero, 6 Madd. 149. 

14. A tenant for life committing waste by 
cutting timber, can gain no advantage from 
his wrongful act, but the produce is invested 
and accumulated for the benefit of the first 
estate of inheritance. Where timber is blown 
down, a tenant for life impeachable for waste 
is absolutely entitled to such parts as he would 
be entitled to cut himself, 
and also to the interest ' 
th’ '■ 
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timber must be invested and dealt with as 
part of the corpus of the settled estate. JBa^ot 
V, Baqot, Leqqe v. Ler/ge, 32 Beav. 509 ; 33 L. J., 
Oh., 116 ; 2 N. R. 297.' 

1. Where timber is cut or blown down the 
property in it belongs to the owner of the first 
estate of inheritance Jlonywood v. Homjwood^ 
18 L. R., Iq., 306 : 43 L. J., Oh., 652 ; 22 W. R. 
749 ; 30 L. T., N. S., 671. 

3. Proceeds when cut. 

See also V. il. 2 ante — II. sug^'i^a. 

2. G., tenant for ninety-nine yeais, if he so 
long li\e, sans waste (except voluntaiy), re- 
mainder to trustees to pieservc, etc., lemaindcr 
to his fiist, etc , sons in tail male, remainder to 
A. in fee. G., before a son born, and A. agreed 
to cut down timber on the estate, and to divide 
the produce between them ; A. agreeing not 
to take advantage of the waste. They cut 
timber of the value of 2,000Z. G.’s son, on 
attaining twenty-one, suffered a recovery to the 
use of himself and his heirs : — Held, that G.’s 
son shall have satisfaction for so much of the 
value of his inheritance as A. had received 
under the agieement, with interest at 4 per 
cent, from the filing of the bill. Garth v. 
Cotton^ 3 Atk. 751 ; 1 Ves. 524, 546. 

3. A. devises lands encumbered with debts 
to B. for life, remainder to C. in fee ; B. cuts 
down timber from the estate ; B. decreed to 
pay two-fifths of the debts, and C. the remain- 
ing three-fifths, and B. to account foi the 
timber which he had cut, and this to he taken 
as part of the three-fifths, which the remainder- 
man was to pay. James v. Hales, 2 Vein. 267 ; 
Pre. Ch. 44, 

4. Settlement of estates on trustees and 
their heirs, during the joint lives of W. H and 
his wife, without impeachment of waste, upon 
trust, out of the rents and profits, to pay all 
expenses and outgoings, and to raise and pay 
a sum by way of pin-money to the wife, and 
subject thereto to pay the clear residue of the 
rents, etc., to W. H., dining the lives of him- 
self and his wife ; remainder to W. A. for life, 
without impeachment of waste; remainder 
over ; with power for the trustees to sell and 
lay out the produce in the purchase o£ other 
lands to the same uses ; the land being sold 
under the power, W. H. was held entitled to 
the produce of timber out down by him pre- 
viously to the sale, but not to the value of 
timber then standing. Wolf v. Hill, 2 S!wan.l49. 

5. The thinnings of fir trees, under twenty 
years’ growth : — Held, as between the tenant 
for life and the remaindeiraan, to belong to 
the former. Pidgeley v. Bamlmg, 2 Golly, 275. 

6. Devises of land to be sold, and other 
lands to be purchased in another county ; A, to 
be tenant for life (sam waste) of the lands to 
be purchased, and the rents and profits of the 
lands to he sold to the same use ; A. cannot 
cut down timber on the lands to be sold, since 
he thereby would have the benefi.t of double 
waste, Mymmth v. Axcher, 1 Bro. 0. C. 159. 

7* Where tenant for life, unimpeachable of 
' cuts and sells timber planted for omU" 
■tor shelter, the proceeds of that timber 
to the person having then the first 
estate of inheritance ; and parties having 
.g estates for life have no right to an 




account of the proceeds of the timber so cut, 
or to have such proceeds invested upon the 
same trusts with the lands. Ormonde v. Kyn- 
nersley, 15 Beav. 9.n. 

8. A tenant for life ; remainder to his sons 
successheiy in tail male ; xemaindor to B. for 
life, and to her sons in the same manner, the 
trustees to preseiie contingent remainders. 
A., being also seised of the i eversion in fee, 
cut and sold before the birth of a tenant in 
tail ; afterwards, B. had a son, who died soon 
after his biith, and another son, who survived 
A, ; the produce of the limber was decreed to 
be laid out in the funds during the life of A., 
and upon his death, without haiiug had a son, 
vas decreed to be laid out in land, to be 
settled to the uses of the estate upon which the 
timber was cut. Po7vlett v. Bolton (fOuolms'), 
3 Yes 374. 

9. Tenant for life shall keep clown interest 
by rents and profits : but poitions and prin- 
cipal money due on any other incumbrance 
shall be borne by the whole estate. Therefore 
tenant for life shall not account for rents, or 
value of timber cut down, in order that they 
might be applied towards raising portions, 
Saville v. Saville, 2 Atk, 463. 

10. Tenant for life, punishable for waste, 
with power, under an inclosing Act, to mort- 
gage for the expense of the inclosure, felled 
timber and applied the iDioduce instead; 
decreed, to account to owner of next estate 
of inheiitance. Bee v. Alston, 1 Yes, J. 78 ; 
3 Bro. C. C. 37. 

11. Devise of real estates to A. and B., and 
their heiis, to the use of them, and their heirs, 
in trust to peimit C. to receive the rents ancl 
profits for life, and after her decease to stand 
seised of the same premises, in trust for the 
second son of D , and the heirs male of his 
body ; remainder in trust for the third, fourth, 
and other sons of D. in tail male ; remainder 
in trnst for E. for life, without impeachment 
of waste ; lemainder to trustees to preserve, 
etc ; remainder to the first and other sons of 
E. in tail male, etc. ; proviso, that in case 
there should not be a second son born, the 
said trustees should pay the rents and profits 
of the said estates to such person as was next 
in remainder, and should be entitled to receive 
the same in case no son should be bom* G. 
having cut timber, this was sold under an 
order of the Couit, and the produce paid into 
the bank. At G.’s death, D. had no pon, and 
E. was dead, leaving E., his eldest som The 
produce of the timber belongs to E. absolutely, 
and shall not abide the event of D.’s having 
a son. Bare v. Moplilm, 2 Gox llO. 

12. Where guardian of an infant tenant in 
tail cuts down timbor, the money for it shall 
be personal estate of the infant ; but if the 
infant has the fee, it shall be considered as 
real estate. TuUit v. TulUt» Ambl. 370 ; Dick 
322. 


IS, Tenant for life, sans waste, is restrained 
by injunction from selling timber; afterwards 
his creditors obtain an order for a sale, and a 
receiver is appointed for the money arising from 
the sale ; but the tenant for life die^ before 
the timber is felled. Quesre, whether his 
representatives are entitled to the benefit, of 
the timber. PaHridge v. Pamlett, BidgvV. 254. ■ 
14# A. tenant for life, remainder to f 
sons intalh remainder td fo3|hifo, i 
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to first, etc., sons in tail, remainder to C. in 
tail A. cut down timber ; A. and B. having 
no son born, C. is entitled to timber. Molt v. 
'BM0rvUIe (Zord% 2 Bq, Abi. 759. 

1. A., tenant foi life, remainder to his first, 
etc., son in tail, remainder to for life, re- 
mainder to his first, etc., son in tail, remainder 
to 0. in tail. A. cuts down timber ; A. and B. 
having no son born, C. is entitled to the 
timber both in law and equity. Wiiffield v. 
JBe7Titt,2f.W. 240. 

One seised in fee conveys the lands and 
all trees and mines to trustees in fee, to the 
use of A. for life, lemainders over ; A. cannot 
open the mines or cut down the trees. Id. 
242. 

2. A tenant for life, without impeachment 
for waste, with power to sell, if he sells, is not 
entitled to the produce of the timbei on the 
estate. Dorm v. Wiltshire^ 3 Swan 699. 

3, B. was tenant for life, with remainder 
to bis first and other sons in tail, remainder to 
0. for life, remainder to her first and other 
sons in tail, with other contingent remainders, 
with remainder to B, in fee. 0. had a child, 
who died almost immediately before any other 
contingent remainderman came m esse. B. 
out down timber, his own remainder in fee 
being the next existent estate of inheritance, 
but afterwards 0, had another child. B. 
shall not take advantage of his own wrong, by 
taking the timber so cut, nor is the second 
child of 0. entitled until it shall be seen whether 
B. shall ha\e a child; but the produce shall 
be paid into court by B., with inteiest at 4 
per cent., and accumulate foi the benefit of 
such person as shall appear at the death of 
B. to have title to it. Williams Bolton, 1 
Cox 72. 

4, Tenant for life has no propeity in the 
underwood till his estate comes into possession, 
and thorefoie cannot have an account of what 
was cut wrongfully by a pieceding tenant. 

V. MtdUek 1 Ves. J. 479; 3 Bio. C. C. 


5, Bstates were devised to A. in fee in 
trust to settle them on B. for life, remainder , 
to C. for life, without impeachment of waste, t 
remainder to e.’.H first and other sons in tail. 
Soon after the tCKstatofs death A., with the 
consent of B. and C., cut and sold some timber 
on the estates which was going to decay, and 
im ested the proceeds in consols. Afterwards, 
a suit was instituted by C. against A. and B., 
and C.’s eldest son, in which the stock was 
ordered to be transfen ed into court. The 
Court having ascertained the circumstances 
under which the timber had bApn 


the life of a late tenant for life impeachable 
of waste, ordered to be paid to the tenant for 
life in possession, being unimpeachable of 
waste. Phillips v. Barlow, Sim. 263; 14 
L. J.. N. S., Ch., 35. 

' 7. Case in which an account of timber 
felled during the life of tenant for life, etc., 
refused on account of the power given to 
trustees being void, etc. Fe^'rand v. 

4 Hare 344; 15 L. J., N. S , Oh., 41 ; 9 Jur. 
860. 

8 Husband of female tenant for life, with 
condition not to commit waste: — Held (in 
opposition to Ormond {Marriuli)^. Kynnersley, 
o Madd 369), liable for timber cut, and not 
the wife or her estate. Kmgham v. Zee, 15 
Sim. 396 ; 16 L. J., N. S , Ch., 49 ; 11 Jur. 4. 

9. Lord 0. being equitable tenant for life, 
mortgaged ins life estate as a socuiity to cer- 
tain creditors, and afterwards committed 
waste by felling and selling large quantities 
of timbei : — Held, that, as against the mort- 
gagees and incumbrancers upon the life 
estate, the remaindermen had an equity to 
have the injury clone to the inheritance made 
good, and had for that purpose a lien upon the 
rents and profits in the hands ot the trustees 
of the settlement accrued during the life of 
Lord 0. Briggs v. Oseford {Marl), 1 Jur., 
N.,S., 817; 8 W. R. 588; 4 W. R 38. 

10. Where an equitable tenant for life, un- 
impeachable of waste, was entitled to estates, 
subject to atru^vt for payment by the trustees 
out of the rents and profits, but not by sale 
or moitgage of such estates, of certain mort- 
gages on the estates ; and timber had been 
cut on the estates by the direction of the 
Couit: — Held, that the term “rents and 
profits ” meant annual rents and profits, and 
that the tenant for life in possession, though 
not in possession of the rents and profits of 
the estate, was entitled to all other rights 
incident to his estate, and, therefore, that he 
was entitled to the proceeds of the timber 
which had been cut. Zomt (Zord) v. Leeds 
{Duchess), 2 Hr. & Sm. 75 ; 10 W. R, 398. 

11. A tenant for life may cut oak coppice 
in due course for his own benefit, when the 
custom of the country so permits, and may 
also take the profits which arise from the 
periodical thinnings of woods. Bagot v. Bago% 
ZeggeY. Legge, 2 N. R. 297 ; 32 Beav. 509 ; 33 
L. J., Ch-, 116, 

The proceeds of timber cut and minerals 
won, with a proper regard to the benefit of 
an estate, by a tenant for life impeachable of 
waste, will, by the rules of the Court of Bquity,. 
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Kotwithstanding the popular notion to the 
contrary, the proceeds of windfalls of timber 
must be invested and dealt with as part of the 
corpus of the settled estate. Ih, 

When a tenant for life impeachable for 
waste improperly, knowingly, and wilfully 
commits waste, he cannot derive any benefit 
from the timber cut. Ih. 

SemUe, tenant for life may be entitled to 
recommence working abandoned or dormant 
mines which were not worked by the settlor. 
S. G. 2 N. R. 297. 

1. A. "was tenant for life without impeach- 
ment of waste, with remainder to her issue in 
tail, with remainder to B. for life, with 
remainder to his issue in tail, with remainder 
to B. in fee. The Court directed some timber 
to be cut in the life of A., and the produce to 
be invested. Both A. and B. died without 
issue : — Held, as between the heir and execu- 
tor of B., that the timber money was realty, 
and belonged to the heir. Mdd v. Brown^ 
SmUJi V. Brown^ 27 Beav. 90. 

2. Where timber, ripe for cutting, is cut by 
a tenant for life, impeachable for waste, he is 
entitled to the income of the fund produced 
by the sale thereof, and the fiist pci sun taking 
an estate unimpeachable for waste will, on 
coming into possession, be entitled to the 
capital. Grant v. Harrison, Johns. 517; 29 
L. J., Ch., 68; 5 Jur., H. S., 1285; 1 L. T., 
H. S., 128. 

Where the timber so cut is not ripe for 
cutting, semUe, the produce belongs immedi- 
ately to the first person having an estate of 
inheritance, passing over all the intermediate 
life estates, whether impeachable for waste or 
not. But whether it belongs to him, or to the 
first tenant for life, unimpeachable for waste, 
the cutting being a tort, the remedy is by 
action, and not in this court. Therefore, under 
no circumstances can a tenant for life, unim- 
peachable for waste, be entitled, on coming 
into possession, to back interest on the produce 
of timber, whether properly or improperly cut 
by a previous tenant for life impeachable for 
waste. 11). 

3. An estate stood limited to A. for life 
without impeachment of waste, ith remain- 
der to his issue in tail, with similar remainder 
to B. for life, with remainder to his issue in 
tail, A. and B became bankrupt, and the 
assignees under their joint commission com- 
mitted equitable waste by cutting ornamental 
timber. The produce was brought into couit : 
— Held, that the assignees were entitled to no 
part of the income, either in respect of the 
estate of A. or that of B., but that the whole 
produce and accumulation belonged to the 
eldest son of 0,, as first tenant in tail. ZmJi'- 
ington v. BoUero, 15 Bear. 1 : 16 Jur. IdO : 
21 L. J., Ch., 49. 

4. On a case submitted to the Court by 
trustees, as to certain questions arising be- 
tween the equitable tenant for life and the 
remainderman In the management of the 
estate — Held, that the produce of the sale 
of underwood and of timber cut periodically, 
in the regular course of thinning, was to be 
treated as income, and that of timber not cut 
in the regular course, but m improve the 
growth of the remaining trees, as capital. 
Gmlmj (Bari) v. Wellesley, 1 L. R,, Eq., 650 : 
U W, E. 528 ; 14 L, T., H. B., 425. 


Held, also, that the produce of the sale of 
gravel on the waste lands, and likewise the 
fines payable on grants of waste lands made 
by the trustees, and moneys payable in con- 
sideration of the waiver by the trustees of 
restiictive conditions in grants made by them 
(but not where the grants were made by the 
testator), and likewise preliminary hues paid 
to the trustees as lords of the manor on the 
enfranchisement of copyholds by persons ad- 
mitted befoie the 1st July 1853, pursuant to 
the Copyhold Act of 1852, weie respectively 
to he treated as income. Ib. 

Held, also, that the expense of fencing 
waste lands granted to a trustee for the benefit 
of the estate must be paid out of capital ; and 
that the costs of rendering accounts for the 
succession duty, payable for the first equitable 
tenant for life, must be paid out of income, 
lb. 

The owner of woodlands had been accus- 
tomed, every year, to cut about one-twelfth 
of the underwood and also such of the trees 
on the same ground as were likely to obstruct 
and prejudice the growth of the timber: — 
Held, that the tenant tor life under his will 
was entitled to the produce both of the under- 
wood and trees cut according to that custom. 

S. 0 35 Beav. 635, 

The trustees of a will felled some trees 
in the woodlands for the purpose of improving 
the growth of those remaining, but during the 
testator’s lifetime the trees had not been 
thinned : — Held, as between tenant for life 
andremaindeiman, that the produce was capi- 
tal and not income, lb. 

6. Although a tenant for life subject to 
impeachment for waste cannot cut timber at 
all (except periodically on a timber estate), 
or, as a general rule, trees which would be- 
come timber if they were of the age of twenty 
j^ears or upwards, yet he may cut down timbei- 
iike trees under twenty years of age for the 
neccssaiy purpose of x->J^eserving or allowing 
the growth of other trees, and is entitled to 
the proceeds of such cuttings. Honywood v. 
Honipvood, 18 L. R., Eq., 806 ; 43 L. J., Ch., 652 ; 
22 W. R. 749 ; 30 L. T., N. S., 671. 

Where timber is cut down or blown down 
the property in it belongs to the owner of the 
first estate of inheritance. Xb. 

A tenant for life is entitled at law to the 
proceeds of trees (not timber) out by him, 
whether rightfully or wrongfully, though 
liable in the latter case to an action of waste. 
lb. 

6. Although the Court of Chancery will 
grant an injunction to restrain a tenant for 
life from cutting down ornamental timber, 
irrespective of the question whether or not 
any damage would be occasioned to the inherit- 
ance by such cutting: yet when the orna- 
mental timber has been actually felled, and 
the reversioner claims damages from the> 
tenant for life in respect of such equitable 
waste, the amount of damages can only be 
measured by the damage done to the inherit- 
ance. Bvlb V. TeheHon, Bxp. Hmtims, 10 
L. B., Eq., 465 5 18 W. B. 1127, 1146 ; 40 H J„ 
Ch., 38. 

A tenant in fee simple ha\ing contracted 
to sell the reversion after his own life, cut 
down ornamental timber. After his 
a suit for the administration of his 












WASTE AlTD TIMBEE— Tibiber. 


issue living at his death ; — Held, dispunishable 
for legal, but not for equitable, waste. TiirneQ* 
V. WkqU, 2 Be G. F. & J. 234; 6 Jur,, H. S., 
809 ; 29 L. J , Ch., 598 ; 8 W. E. 675 ; Affirm- 
ing Johns. 740 ; 6 Jur., K S., 647 ; 29 I/. J., Oh., 
470. 

5. A. was tenant in fee-simple of an estate, 
subject to an executory de\isce over in the 
event of his death under twenty-one without 
issue. During the minority of A., timber 
wffiich was deteiiorating was cut with the 
sanction of the Court. A. died under twenty- 
one without issue: — Held, that the produce 
of the timber passed as peisonalty to his 
legal peisonal repiesentative. Dyer v. JDyer^ 
34 Beav. 540; 11 Jur., N. a, 721 ; 6 N. E. 79 ; 
13 W. E. 732 ; 12 L. T., N. S., 442. 


purohaset of the reversion brought in a claim 
for damages. In the opinion of the Court the 
evidence did not show that any injury had 
been done to the I’eveisionr—Held, that^as 
the purchaser had not applied for an in- 
junction to restrain the cutting, he could 
not claim damages. But, semlfle^ that if he 
had applied for an injunction, any timber, the 
loss of which would, in his opinion, have been 
injurious to the oinamental effect, would ha\e 
been protected. Ih 

1. An equitable tenant for life impeachable 
for waste cut timber not otherwise than in 
due course of management. The loroceeds 
had been brought into court and the income 
ordered to be paid to her. On her death her 
son, being the nest tenant for life dispunish- 
able for waste, petitioned for payment to him 
of the timber money ^in court : — Held, that he 
was entitled to the money, as he would ha\e 
been entitled to the trees which produced it. 
Zmvndm v. Norton, 6 L. E., Oh. D., 139 ; 46 
D. J., Ch., 613; 25 W. E. 826. 

Bee aim V. ii. 2 ante — II, swyra* 


V. TEHAHT IH TAIL. 

6. Several persons were entitled succes- 
sively to life estates in real property, limited 
in strict settlement. They became bankrupt, 
and their assignees cut down timber left for 
ornament and shelter. Upon a bill filed on 
behalf of H. L., the then first tenant in taxi 
in esse, who was an infant, the assignees 
were oidcicd to bring the money into court. 
This, with the accumulations, amounted to 
26,133^ 2^. 10^. Two of the tenants for life 
died without issue. H. L. attained twenty- 
one, and, being still the first tenant in tail, and 
entitled to the first estate of inheritance, he 
presented a petition for payment to him of 
the fimd and the accumulations, which were 
ordeiecl to be transferred to him. ZwUmtom 
V. Noldero, 15 Beav 1 ; 21 L, J.,H. S., Ch., 49 ; 
16 Jur. 140. 

7. Bill by tenant in tail in reversion to 
have limber cut, ordered; and that the money 
be laid out in the funds, and the claim dis- 
cussed when tenant in tail of age. 3£llimay 
V. Mildmay, 4 Bro. C. 0. 76. 

8. One settles lands upon his daughter in 
tail, and takes a bond from her not to commit 
waste ; bond not binding in equity. Jcfvk y. 
JBruton, 2 Tein. 251. 

9. A father, tenant for life of family estates, 

and a son, tenant in tail in remainder, con- 
cuired, sboitly after the son attained twenty- 
one, in a le-scttlement of the estates, whereby 
provision was made for payment of the debts 
of the father, to a specified large amount, and 
a small present provision was made for the 
son. The estates wma previously subject to 
heavy mortgages, and, by the re-settiement, 
the estates were vested in trustees in fee upon 
trusts to keep down the interests upon the 
incumbrances out of the rents, and by mort- 
gages and sales to raise moneys towards the 
discharge of the prinoipal„and subject thereto 
in trust for the father for life, remainder in 
trust for the son for life, without impeachment 
of waste, subject to a power thereinafter 
given to the trustees to fell timber ; remainder 
in trust for the first and other sons of tiie son 
in tail male, remainder in trust for the heirs 
and assigns of the father in fee, Bower was 
giysm to the at toy 

thereafter, so long as there should be any 


X?. TEKAOT PEE WITH EXECtJTOEY 
BEYISE OYEl. 


2. Where there is an executory devise over, 
even of a legal estate, this Court will not 
permit limber to be cut, more especially in 
the case of a trust estate. BtansfieUl v. 
Miihryham, 10 Ves. 278. 

8. A tenant in fee, with an executoiy de- 
vise over, is entitled to out timber, but not 
to commit equitable waste, but a provision 
against cutting timber may be annexed to 
his estate. JBMe v. Peters, 9 Jur., H, S., 836 ; 
32 L. J., Ch., 200 ; 1 Do G J. & S. 345 ;>1 H, E. 

; 11 W. E. 409 ; 9 L. T., N. 8., 247. Affirm- 
ing SI L. J., Ch., 884 ; 10 W. E. 826. 

^ ^he estate of the tenant in fee under such 
may be liable for the waste 
OOmwiited, though the instrument creating 
the estate declared that such waste should 
forfeit the ^ate. Ik 
Beal estate was devised to a person in fee 
with a gift over in the event of his dying 
witliout leaving issue living at his death, and 
it %vas declared that he should not cut timber, 
except for neccssaiy repairs, on pain of forfeit- 
ing his estate, and that if he did so the estate 
should go over. The devisee died without 
issue, having cut and sold timber Held, that 
this restriction wns legal, that the clause of 
forfeiture was onlj’* an additional means 
,o| securing its observance, and that the value 
of the timber could be claimed against the 
^ the devisee. B. 0. 1 De G. J, & S. 345. 

, wp' directed the devisee, during his 
life, to Iceep certain renewable leaseholds fully 
. ^hree lives, which leaseholds 
’If same limitations as the 
that the whole expense of 
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charge of the mortgages. A ^ bill was filed by 
the trustees for a declaration of the true 
construction of the settlement, and for an 
injunction restraining the son from preventing 
the trustees from receiving the proceeds of 
the sale of timber felled with his consent, 
and also from felling timber j and a demurrer 
V as put in to the bill — Held, that as the 
inteiterence with the sale was by a cestui qtic 
trust and not by a mere stranger, the pro- 
ceeding was properly the subject of equitable 
jurisdiction. Briggs v. Oxford 5 Be 

G.k Sm. 156 ; 16 Jur. 53 ; S. 0. 21 L. J., H. S., 
Ch., 829 ; 1 De a. M. &: 0. 363 ; 16 Jur. 558. 

1. Tenant in tail restrained by statute from 
barring issue and those in remainder, is not, 
for that reason, within the principle of equit- 
able waste. Aft.- Gen. v. Marllorough (JDiHie')., 
3 Madd, 498. 

2. Tenant in tail in possession may fell all 
timber fit. Smsey v. Hussey, 5 Madd, 44. 

3. A testator bequeathed a sum of stock to 
trustees, upon trust, during sixty years from 
his death, if the law should allow, or, if not, 
then during the lives of his two sons and of 
the survivor, and twenty-one years after his 
death, to lay out the dividends in repairing 
and insuring the houses, etc., on his farms 
called H. and S. (it being his desire that upon 
no account should the timber of such farms 
be cut down during the said teim of sixty 
years, on pain that the person so cutting such 
timber should lose all interest in the said 
estates, as if he were dead), and upon trust to 
pay the surplus, if any, of the said dividends 
equally among the persons for the time being 
in possession of the estates under his will, 
during the continuance of the said trust ; and 
immediately after the expiiation thereof, to 
transfer one moiety of the said stock to the 
person then in possession of the H, farm, such 
person being one of his sons, or a descendant 
of a son ; but if not, then to the descendants 
of the testator’s brothers and sisteis, and to 
pay the other moiety in like manner to the 
person in possession of the S. farm. And the 
testator devised the H. farm to the same 
trustees in fee, upon trust foi his son John, 
for ninety-nine years, if he sh^'nld so long 
live, remainder to the use of his first and 
Other sons in tail, with divers remainders 
over. And the testator devised the S. faim 
in like manner for the benefit of his son 
James and his issue. John and James, and 
their eldest sons, barred the entail in remain- 
der in the said farms, and resettled the same, 
and, the stock having been transferred into 
court under the Trustee Belief Act, petitioned 
for the payment out of the fund to them : — 
Held, that the fund being intended for the 
benefit of the sons and their issue, the period 
for the enjojunent of the capital had been 
accelerated by barring the entail, which had 
determined the restriction against cutting 
down timber. Me (JoIsQ’ifs Trusts^ I Kay 133, 


After MossiUlity of IssuiMxii%ctf\ 4. Settle- 
ment on marriage, of lands of the husband, 
to the use of husband for life, without im- 
peachment of waste j remainder to trustees 
lo preserve contingent remainders ; remainder 
to the wife for life, for her jointure, and in 
bar of dower; remainder to the first and other 
|| t|3ie marpage in tail male ; remainder 


to the daughters in the same manner ; remain- 
der to the heirs of the body of the husband 
and wife. The husband being dead, without 
issue, as to the right of the widow to cut 
timber, and which would be a consequence to 
the property in it, when severed, as tenant 
in tail, after possibility of issue extinct, either 
in possession, by the eifect of merger, if the 
estates can unite, or, if not, in remainder, 
gucere. A case directed Williams v, Williams, 
15 Ves. 419. 

Tenant in tail, after possibility of issue 
extinct, being dispunishable for waste by the 
law, has, equally with tenant for life without 
impeachment of wa'^te by settlement, an 
inleiest and propeitv in the timber. Id. 427. 

Tenant in tail, after possibility of issue 
extinct, having been once tenant in tail in 
possession with the other donee, and therefore 
dispunishable for waste, may not only commit 
waste, but also convert to her own use the 
property wasted; therefore, not to be restrained 
in equity, except for malicious waste. Id 
430. 


See also ii. supra 


TL. TEXJSTEBS. 


5. Trustees to preserve, etc., may bring title 
to stay waste by tenant for life. Merrot t. 
Merrot, 3 Atk. 95. 

6. Power contained in a will for the devisees 
for life, when in possession, to cut down timW 
as four trustees, or the survivors or suivivor of 
them, should direct, etc. : all the four trustees 
being dead : — Held, that the Couit would exe- 
cute the trust, by referring it to a Master to see 
what timber was fit to be cut down from time 
to.time. Hemett v. Ilewett, 2 Eden 332 ; Ambl. 
508. 

7. A,, seised in fee of land, demised the 
premises to trustees, B., C., and B., for three 
hundred yeais, in trust to pay debts, etc., for 
a chanty. B., one of the trustees, being in 
possession, and as a receiver appointed by the 
Court, cuts down 1 ,0002. woith of timber ; B., 
one of tbe othei trustees, consenting, B., the 
tiustee for the charity, or as a receiver, ought 
not to take advantage of his having possession, 
without wliich he could not cut down th6 
timber ; yet the timber must be valued accord- 
ing to what it would be worth at the end of 
the term of five hundred years. Mays t. Mwd, 
2 P. W. 397. 

8. Bevise of real estate to M. for life, and 
direction, ‘Hhat the timber or wood which 
should be on his real estates, should from 
time to time be used for repairing the houses 
thereupon, or otherwise for the benefit and 
advantage of his estate, or that the same 
should be sold, and the money arising therefiom 
should be applied,” etc. : — Held, devise to M. 
carried the underwood, and that trnstees 
leaving sufficient timber for repairs might out 
all fit timber, except ornamental. Buihr t. 
JBortm, 5 Madd. 40. 

9. Held, on the construction of a charity* 
deed, that estates were given as one fund for 
the benefit of two distinct institutions, the 
whole to be managed for the benefit of both, 
in a due course of provident ownership; f 
the trustees were not restrained after 
expiration of the forty years from outt" 
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&e purposes of repairs, nor from cutting timber 
on one part of the e‘=!tates, for repairs on 
another part, nor from selling timber when cut, 
and applying the produce in necessary repairs, 
so long only as they cut no more timber on the 
whole property than the repairs on the whole 
pxoporty required; and that the power of 
cutting young slabs and tillers still continued, 
with the qualihcation annexed thereto. Att,- 
Q0n, V. BectTy, 3 Meiiv. 514-. 

1. The genetal controlling power of the 
Court over charities does not extend to a 
charity regulated by governors under a charter, 
unless they have also the management of the 
revenues, and abuse their trust, which will not 
he piesumed, but must be appaient or made 
out by evidence. The Foundling Hospital is 
an institution of this kind; therefore, on 
motion, injunction to restrain the governors 
from building round it, refused, bieach of 
trust or probability of it not being made out, 
and held not in natuio of waste to turn meadow 
into buildings, unless clearly injurious. Att - 
Ben, V, FemMmg Uosjjital {Governors)^ 2 
Yes, J, 42. 

2. Testator devised his real estates to 
trustees in fee, in trust for T. M. for life, with 
remainder in trust for all the children of T. M , 
as tenants in common in tail, with remainders 
over, and ultimately in trust for his own right 
heirs ; and he bequeathed his personal estate 
to the trustees, in trust for Mary B. for life, 
with remainder in tiust for all her children 
who should attain twenty-one, with remainder 
in trust for T. M. and his children in like 
manner; and he diiected that the timber 
or wood which should be upon his real 
estates .should he from time to time made 
use of for repairing the houses thereon, or 
otherwise for the benefit and advantage of 
his estates ; oi that the same should be sold, 
and the proceeds applied in the manner in 
which his personal estate was thereinbefore 
directed to be applied .—Held, that the direc- 
tion or trust respecting the timber and wood 
on the estates was not peipetual, but ceased 
on the inheritance vesting in possession in 
adnlt persons. Silfeder v. Bmdlmj, 13 Sim. 
75; 11 L. B., Oh., 365. 

3. Fewer of tenant for life under general 

words without impetachment for waste,” not 
enlarged by implication fiom more extensive 
powers given to trustees for special purposes, 
after her death. BommUre v. Smidys (Lad^iS, 
6 Yes. 107. ^ 

4. Direction to trustees to cut trees in aid 
of testator’s real and personal estate Held, 
pot a trust, but a mere power, upon the whole 
of the will. Gmver v, Coop. 156. 
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m ;of ornamental timber. 
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lands, which should be of full and ripe growth, 
and not ornamental to the mansion or 
pleasure-gronnds attached thereto, or any of 
the views or prospects of the same, of which 
timber it was declared that enough of the most 
ornamental should always remain to preserve 
the beauty of the place unimpaired, or by 
demising, mortgaging, or selling the premises 
comprised in the said term, or any part or parts 
theieof, save and except the mansion-house 
and certain other premises therein mentioned, 
or by all or any of the said ways and means, 
to levy and raise the sum of 10,000^. for the 
settlor, and, after the death of the settlor, in 
like manner to levy and raise two sums of 
10,000? each for other parties: — Held, upon 
the equitable consti action of the trusts of the 
term, that the trustees had a discretionary 
power to enter on the estates, and out fit and 
proper timber, and apply the proceeds in dis- 
charge of the sums dnected to be raised ; and 
that the Court would protect them in the 
exercise of that power, there being an absence 
of all maid fides, or of any wanton or un- 
reasonable exercise of their discretion. Kehe-^ 
mioli V. Marlter, 3 Macn. & G. 311 ; 21 L. J., 
N. S., Ch., 182 ; 15 Jur. 687. 

An injunction was in this case granted at 
the suit of the trustees, restraining A. B., the 
tenant for life in possession, from cutting the 
timber on the estates, on the ground that his 
doing so would interfere with the disoretion- 
aiy power vested in the trustees. Ib. 

Exemption from liability to waste annexed 
to a life-estate is a special power m the tenant 
foi life to appropriate part of the inheiitance : 
— Held, in this case, that it was by the terms 
of the settlement made subordinate to the 
discretionary power conferred on the trustees. 

n. 

6. Where estates were devised in trust for 

A. for life, remainder to B. for life, without im- 
peachment of waste, remainder to Ms first and 
other sons in tail, and timber was cut by the 
trustee, with the consent of A. and B., aiidthe 
proceeds paid into court in a suit instibuted by 

B. , to which his eldest sou was a party, the 
fund arising from the timber was ordered to 
be paid to B. Waldo v. Waldo^ 12 Sim. 
107. 

Testatrix devised an estate to a trustee in 
trusty to settle it on A. for life, with power to 
cut timber for repairs only, remainder to B. 
for life, sam waste, remainder to his first and 
other sons in tail. The trustee under a sur- 
veyor’s advice, and with the consent of the 
tenant for life, ordered timber on the estate 
to be felled, and invested the proceeds of stock 
in his own name : —Held, that A. was entitled 
to the dividends of the stock for life, 

S. C. 7 Sim. 261. 

7. A perpetual injunction was granted 
against trustees who cut down thrqe orna-^ 
mental trees, and failed in proving fo the 
satisfaction of the Court that they were pre- 
judicial to the residence. Cam^deU v. 

17 Beav, 623. 

Trustees, although acting with 
and with a view to increase the vSJue Of the 
estate, are not justified in cutting doWn orb^^ 
m^tal timber, which > was sfctfd to 
injurious to the enjoyment qf fh^e j 

he -assent of'" the parties tenefioMy i 



he'^ sanction of the Court, gSdl ^ ^ 
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the onns of proving that the timber was 
injurious rests on the trustees ; and in such a 
case the trustees failing to prove that the 
timber was injurious, the Court granted a 
perpetual injunction to restrain them from 
cutting trees on the estate. Ib. 

1. A testator, by his will, devised all his 
real estates to trustees for ninety-nine years, 
without impeachment of waste, and subject 
thereto, to the use of his son for life, without 
impeachment of waste, with remainder to 
the use of his granddaughter for life, without 
impeachment of waste, with remainder to her 
fiist and other sons in tail, etc. The trustees 
of the term were, in the event of his peisonal 
estate being deficient, to raise money to pay 
debts and legacies. The will contained an 
express provision agamst cutting down any 
timber on the estates, except for necessary 
repairs, until the granddaughter should attain 
twenty-one, at which time the trustees were 
empowered to cut such timber as they shall 
think fit,” and to sell and pay the proceeds to 
the granddaughter, The son entered into 
possession, and died before the granddaughter 
attained twenty-one. She then became tenant 
for life. Some time afterwards, and after she 
attained her majoiity, the trustees sold the 
term by auction in order to pay debts. It 
was stated in one of the conditions of sale that 


the estate was sold subject to any rights 
under the provisions in the will : — Held, that 
the will created no obligatoiy trust in favour 
of the granddaughter, hut that power to the 
trustees to cut. etc., was merely discretionary. 
Watlmgton v. Waldron, 4 De G. M. & G. 259 ; 
18 Jur. 317; 23 L. J., Ch., 713; 2 W. K. 120. 

2. By a settlement, real estates were 
limited to the use of A. for life, with remain- 
der to the use of M. and N , to preserve con- 
tingent remainders, icmainder to the use of 
the plaintiff for life, with divers remamdeis 
O'ver; and it was declared that it should be 
lawful for M. and N., at the request and by 
the direction of the p)laintiff or other the 
tenant for life for the time being, to cut tim- 
ber upon the estates. A,, by will, devised 
real estates to S. and P., their heirs and assigns, 
to the same or the like uses, upon and for 
the same or the like trusts, intents, and 
purposes, and with, under, and subject to the 
same or the like powers, as the estates com- 
prised in the settlement were subject to: — 
Held, that the power of cutting timber on 
the devised estates was vested in the trustees 
of the settlement, and not in the trustees of 
the will Taylor v. Miles, 6 Jur„ N. S., 1063. 

3. By indenture of settlement, dated in 
1832, certain real estates were vested in tius- 


tees in fee, upon trust to keep down the in- 
terest upon the incumbrances affecting the 
estates out of the lents, and by mortgages and 
sales to raise moneys towards the discharge 
of the principal; and subject thereto upon 
trust for the lari of 0. for Hfe; with re- 
mainder in trust for his son, lord H., for life, 
without impeachment of waste, but subject to 
the power thereinafter given to the trustees 
to iell timber; with remainder in trust lor 
the first and other sons of the son of Lord H* 
Ml m^le ; with remainder in trust for the 
heirs and assigns of the earl in fee. Power 
, was then given to the trustees at any time or 
tiihe^ 4hereafter, so long as there should be 

k'liy'iiLlfldh,, 1 






any incumbrances upon the estate (but after 
the death of the eail, not without the consent 
of the son, Lord H., if living, in writing), to 
fell timber upon the estates, and to apply the 
pioceeds in discharge of the incumbrances. 
After the death of the earl the son claimed 
the right to fell timber, and apply the proceeds 
for his own use * — Held, that the timber 
growing upon the estate during the life of the 
defendant, the son, was to be applicable, not 
to his own purposes, but to relieve the inherit- 
ance from the incumbrances; and that the 
powei to fell timber given to the trustees was 
not void as an infringement of the law against 
perpetuities. J^r/gys v. Oxford (JEarl\ 1 De 
G. M. & G. 363 ; 21 L. J , H. S , Cb., 829 ; 16 Jur. 
668. Affirming 5 De G. & Sm. 156; 16 Jur. 53 
In 1832 certain estates, of which A. was 
tenant for life, with remainder to his son B. 
in tail, and certain other estates to which A, 
was entitled in fee-simple, were settled, sub- 
ject to certain charges, to trustees, upon trust 
to pay the rents (after paying the interest of 
mortgages) to A. during the joint lives of 
himself and B., and, if B. died in A.’s life, 
to pay an annuity to B.’s wife, and, subject 
thereto, to pay such clear rents to A. for life ; 
but if A. died in B.’s life, then to stand seised 
of the estates to the use of B, for life, without 
impeachment of waste (but subject to the 
power thereinafter limited to the trustees or 
tiustee thereof, to fell timber and underwood 
growing on the said heieditaments), with 
remainder, subject to an annuity to B.’s wife, 
to his first and other sons in tail, with re- 
mainder to the heirs of A. And in the settle- 
ment was contained a power to the said 
trustees, or the survivor of them, at any time 
thereafter, so long as theie should be any 
mortgage or incumbrance subsisting on the 
said hereditaments (but not, after A.’s death, 
without the consent of B., to be signified in 
writing), to cut all or any of the timber and 
underwood on the said estates, and to sell the 
same, and apply the proceeds in or towards 
the discharge of the subsisting mortgages or 
incumbiances in manner therein mentioned, 
A. died in B.’s life. After A.’s death, the sur- 
viving tiustees filed a bill against B. and the 
other persons interested under A.’s will and 
otherwise in the estate, stating the above facts, 
and that a considerable quantity of timber had 
been cut down and sold for the purposes of 
the trust, and that the trustees, in exercise 
of their discretionary power, had entered into 
various contracts for sale to various persons 
of certain timber, etc., which had been out 
and carried away ; and that part of the pur- 
chase moneys had been paid, but the re- 
mainder, though due, had not been received 
by the trustees, for ^e reasons after men- 
tioned ; that B. had omimed the right to out 
timber, and had given notice that he would 
not consent to the trustees selling more, and 
had also given notice to the purchasers from 
them not to pay the purchase money to the 
trustees, and that the plaintiffs were thereby 
prevented from receiving the purchase moneys : 
and the bill prayed a declaration, that by the 
construction of the settlement, the trustees 
had, during the existence of any mortgage or 
incumbrance on the said estates, a disqrb- 
tionaiy power, with the consent ox B.* to ofet 
and sell all or any of the timl^er 
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purpose of applying tbe proceeds in liquida^ 
tion of sach mortgages or incumbrances, and 
that tbe ligbt of B. was subordinate to their 
right ; and lor an injunction to restiain B. 
Iroia cutting or attempting to ent any such 
timber on the said estates, or from disposing 
thereof, so long as any such mortgage or 
incumbrance should^ be subsisting ; and from 
receiving or attempting toieccive, or applying 
to Ms own use, the proceeds of any timber 
already sold by him; and from doing or at- 
tempting to do or continue any act to prevent 
the plaintiffs from receiving any of the pni- 
chase moneys payable tinder their said con- 
tracts, or any other proceeds of such timber. 
Bpon demurrer to this bill, it was held that 
the allegations were sufficient to support the 
prayer lor a declaration of the rights of the 
trustees, and to have the tru-its executed by 
the Court, if not for the injunction; and if 
that were an unnecessary part of the prayer, 
that would be a question of costs; and the 
demurrer was ovemiled. Upon motion the 
injunction was granted, it being held, upon 
the construction of the settlement, that the 
scheme of it was that the timber should be 
used to relieve the inlieritance of the charges 
upon it, and that for this purpose the power 
given to the trustees was expressly made 
paramount to the privileges of the tenant for 
life, without impeachment of waste, to cut 
the timber, and that his consent was made 
neee^ry to enable him to regulate the mode 
of exercising the power* 15* 


for life, without impeachment of waste (ex 
cept as to ornamental timber), praying the 
establishment of the will, the administiation 
of the trusts, and maintenance, an inquiry was 
directed as to timber in the form adopted in 
Tooher v. Annesleij (6 Sim. 235), excluding 
ornamental timber. Oonsett v. Bell^ 1 Y. & Coil. 
0. 0. 569 ; 11 L. J., K S., Ck, 401 ; 6 Jur. 869 . 

4. Heir who is entitled by way of resulting 
trust until the determination of an event upon 
which the future contingent estates weie to 
arise, was restrained from cutting timber. 
Stansfield v. Ilahergliam^ 10 Ves. 273, 

5. Injunction to stay waste in cutting trees 
granted on bill by paily who was only tenant 
for life, and had no right to trees, and though 
party entitled to inheritance was not joined. 
Day felt v. Champness^ 1 Eq. Abr. 400. 

6. Older made to prevent removal of timber 
wrongfully cut. Anon , 1 Ves. J. 93. 

7. A testator devised freehold lands to 

trustees for a term of ninety-nine years, with- 
out impeachment of waste, and subject thereto, 
to his son, W., for life, without impeachment 
of waste, remainder to his granddaughter 0., 
for life, without impeachment of waste, re- 
mainders over. The trusts of the term were,, 
out of the rents and profits, or by demise, 
mortgage, or sale of the whole or part thereof, 
to raise such sum of money as should be suffi- 
cient for the purposes therein mentioned. The 
will then provided that no part of the timber 
growing upon the premises should, upon any' 
pretence whatever, except for necessary repairs, 
be out until his granddaughter, C., should 
attain the age of twenty-one years, at which 
time it should be lawful for his said trustees 
to cut down such of the timber as they should 
think fit, and to sell the same, and pay the 
money to arise therefrom to his granddaughter, 
0., to whom he gave and bequeathed the same, 
W. died in 1835, and C. attained twenty-one 
in 1836, but none of the timber was cut by the 
trustees. In 1843 the term of years was sold 
for the purposes of the trust ; and one of the 
conditions of sale, after reciting tho above 
clause as to cutting timber, stated that the 
property was put up for sale “ subject to any 
rights under such provision”:— Held, reveising 
the decision of the Master, that the purchaser 
of the term was entitled to the timber, 
lington v. 18 Jur, 317 ; 23 L. B*. Ch., 

713 ; 2 W. E. 120. 

8. A trn&tee had vested in him a term of BOO 
years witlioiit impeachment of waste. For the 
purpose of his trust, he sold and conveyed it by 
grant and demise, omitting the words ‘'without 
impeachment of waste” Held, nevertheless, 
that the estate of the purchaser was imim- 
peachable of waste. Beaumont v. Salisbury 
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1* See the cases of waste in felling timber. 
8hUo% V. Skelton^ 2 Swan. 170; Mrahall v. 
id. 1 72. 

2. By the effect of a settlement, certain 
estates stood limited to trustees for a term of 
1,000 years, and subject to such teim, and to 
the tuistees thereof, to the use of a tenant for 
111% with remainder over; and the trusts of 
tie odd term were thereby declared to be, 
upcu trust, in the first place, by cutting and 
felling, and selling, and converting into money 
all or any part or parts of the timber then 
standing and growing on the said Mds which 
was or should be of lipe or full growth, or by 
demising, mortgaging, or selling tl e premises 
comprised in the said term, or by all or any of 
the said ways or means, or any other leasonable 
ways or means, forthwith lo levy and raise 
three several sums of 10,000^., and to pay the 
same to the persons and in manner therein 
mentioned. The trustees of the term being 
about to raise the whole of the charges by 
or mortgage of the premises comprised 
hr ^le term, the parties beneficially interested 
in r^inder in the estates filed their bill to 
them from so doing, till they had first 
ffie whole of the ripe timber upon the 
^ Jh^uction of tho sums charged To 
' M W fetofem wpre put In % the tehant 
and by the trustees of 
wm allowed^ the 
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the attorney-general against a bishop. But 
they cannot pray any account of the profits 
for their own benefit as patrons. Knight v. 
Moselyj Ambl. 176. 

1. Lord of a manor may bring a bill for 
an account of ore dug or timber cut by de- 
fendant’s testator ; otherwise of ploughing up 
meadows or ancient pastiue, or such toits as 
die with the person, WinclwsteT v. KnigU, 

1 P. W. 406. 

% The Irish Society in 1618 granted lands 
to the Fishmongers’ Company, lescrving the 
timber. By deed of 1741, the society declared 
they would not claim trees thereafter planted, 
but that the company might cut them, so as 
they should be fiist apjfiied in the improvement 
of the estate. In 1747 the company demised 
to a lessee, excepting the trees, with liberty to 
themselves to cut them for the improvement 
of their estates, accoiding to their interest, 
but not for sale. He cut for sale Held, that 
neither the nature of their title nor the timber 
Acts were any objection to a suit by the com- 
pany for an account and injunction. Fish- 
nmigefi Co. v. Irish Society^ Beat. 607. 

3. Tenant for life pumshable for waste, 
with power, under an inclosing Act, to mortgage 
for the expense of the inclosure, felled timber 
and applied the produce instead ; decieed to 
acconnt to owner of next estate of inheritance. 
Zee V. Alston^ 1 Ves J, 78 ; 3 Bro. C. 0. 37. 

Admission that any timber has been wrong- 
fully cut, gives right to account. S. 0. 1 Ves. 
J. 82. 

In case of lands exchanged under Inclos- 
ure Acts, tenants for life, impeachable for 
waste, cannot cut timber for inclosuies by 
mortgage, under the powers in the Act. Es- 
tovers from one estate, not applicable to the 
exigencies of another. S. C. 1 Bio. 0. 0. 194. 

4. A. devises lands incumbeied with debts 
to B. for life, remainder to C. in fee j B. cuts 
down timber from the estate ; B. decreed to pay 
two-fifths of the debts and 0. the remaining 
three-fifths, and B. to account for the timber 
which he had cut, and this to be taken as part 
of the three-filths which the remaindeiman 
was to pay, James v. Hales, 2 Vern. 267 ; Pre. 
Ch. 44. 

5. Tenant for life has no property in the 
underwood till his estate comes into possession ; 
therefore cannot have an account of what was 
cut wrongfully by a piepeding tenant. Mgot 
V. MUoehy 1 Ves. J. 479 ; 3 Bro. 0. 0. 589. 

6. B. was tenant for life, with remainder to 
his first ahd other sons in tab, remainder to O. 
for life; remainder to her first and other 
son§ hi tail, with other contingent remainders, 
with remainder to B. in fee. 0. had a child, 
who died almost immediately, before any other 
contingent remainderman came in esse. B. 
cut down timber, his own remainder in fee 
being the next existent estate of the inherit- 
apee ; but afterwards 0. had another child ; 

shah not take advantage of his own wrong 
by taking the timber so cut j nor is the second 
child of 0. entitled until it shall be seen 
whether B. shall have a child ; but the produce 
be paid into court by B. with interest at 
cent,, and accumulate for the bencfiit 
rson as shall appear at the death of 
title to it. Williams y. 1 

life, remainder tb his sbns 




successively in tail male, remainder to B. for 
life and to her sons in the same manner, the 
trustees to preserve contingent remainders* 
A., being also seised of the reversion in fee, 
cut and sold timber before the birth of a 
tenant in tail. Afterwards B. had a son who 
died soon after Ms birth, and another son who 
survived A. : the produce of the timber was 
decreed to be laid out in the funds during the 
life of A. ; and upon his death, without having 
had a son, was decreed to be laid out in land 
to be settled to the use of the estate upon 
which the timber was cut. Powlett (JDaehess') 
V, Bolton, 3 Ves. 374. 

8. The clerk of a patron who had recovered 
in a guare imjpedit, filed a bill under the Act of 
1 Geo. 2, c. 23, against the bishop presenting 
and his clerk, for an account of the profits of 
the benefice pending the litigation, and it con- 
tained charges of acts of interfeience with the 
profits, and of waste by the cutting of trees 
and otherwise, “by the defendants or one of 
them,” and of a conversion of a portion of the 
profits “ to their own use ; ” a general demurrer 
by the bishop was allowed : — Held, also, that 
such clerk defendant is liable, in a suit in- 
stituted in the Chancery Courts under 1 Geo, 
2, c. 23, to account for the waste committed, 
and that the incumbent’s remedy for such di- 
lapidation is not confined to a proceeding in the 
Ecclesiastical Court under 11 Will. 3, c. 6, and 
12 Geo. 3, c. 10. Cmmjpton v. Meath {Bishop'), 
1 Sau. h Sc. 297. 

9. Acconnt against the representative of 
tenant for life, without impeachment of waste^ 
of dilapidations permitted by him in and about 
the mansion-house Kefused. Lamdomm v* 
Zansdowne, 1 Jac. & Walk. 522. And see S. 0. 
on demurrer 1 Madd. 116. 

10. Equitable waste by tenant for life is 
a breach of trust, and his assets after his 
death are answerable, Ormond {Margnis) v. 
Kymrsley, 5 Madd. 369. 

11. Where tenant for life, unimpeachable of 
waste, cuts and sells timber ifianted for orna- 
ment or shelter, the proceeds of that timber 
belong to the person having then the first 
vested estate of inheritance ; and parties having 
intervening estates for life, have no right to an 
account of the pioceeds of the timber sp cut, 
or to have such proceeds invested upon idie 
same trusts with the lands. Bntler v. Kyn^ 
nersley, 8 L. X, Ch,, 67 ; 7 L. X, Ch., 150 j 15 
Beav. 10. n. 

12. Lord Chancellor Manners would not 
strain a tenant for lives, with covenant for 
perpetual renewal, from cutting timber, though 
it did not appear when planted Ordered, 
that defendant do keep an account of the 
produce, and let plaintifis proceed at law. 
Con&Uyv, My (Zor^, 2Mon.m. B.^.Perey 
V, Shanhj, id., Monigomenj v. (hmninghanie, 
id. 536, Bed seeus, for sale. Bomhier v. 
& Grady, id. 536. 

13. Qnmfe a^ to the right of a parson with 
the consent of the pation and ordinary to 
open mines under the glebe. Holden v. 

6 Jur., H. S., 1288 j 30 R X, Ok, 35 ; 9 W* B* 
94;aL.T., H. S., 437. 

The patron is the proper person to institute 
a Suit for the purpose of restraining waste by 
the incumbent. The patron coming to the 
Court to restrain waste is not entitle«l 


account* j5* 
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1. The rieht to an acootmt in equity of the 
proceeds of timber 

mission of waste is only incident to fte nght 
to an injnnotion. 

41 L. J., Oh., 828 ; 7 L. R., OR, 676 ; 20 W. E. 

9S5;27L.T.,N.S., 328. 

When after legal waste has been committed 
time has run so as to bar the legal remedy m 
lespect thoieof, the remedy in equity is also 

^2 tenant foi life permitted her tenants 
to dig turf fiom fen lands. The turf, when 
sold, realised a consideiable sum. It being 
proved that such dig£*ing, though technically 
m act of waste, had considerably improved 
the lands for agricultural puiposes :-Held, 
that the tenant tor life was not bound to ac- 
count to the persons entitled for the value of 
the turf so removed. Harris v. HJdnSf 26 
L. T. 827 ; 20 W. E. 999. 

3. A tenant for life, without impeachment 
of waste, of estates, felled and converted to 
his own use timber growing thereon. The 
tenant fet tail in remainder filed a bill to re- 
strain the cutting of the timber, and for an 
account of the timber already felled. The 
toant for life refused to account on the ground 
that he was entitled to the timber in right of : 
his inteicfet in the estate : — Held, that the 
tenant for life must set forth the accounts. 
Hemy ( Tlscoimt) v. Kilmorey (Bart), 24 L. T. 
ir>jl9W,B. 27L 

See also Y. n. 2—Tm, in. 3 ante. 

When haered hj Lapse of Time.'] See Limi- 
Statote of, IX. xvi. 


X Injunction. Proceedings by. 

I. In 7524. 

It, IF/wo 'Mle LouUfnl or Disputed, 
7525, 

in, Afddmit in Support, 7525. 
m Costs, nm. 

V. Drmtwo on Tnyunetims, Generally. 
See iHJUHCTion. 

Tt. At Suit o/Meeeher under Irish Leases. 
See lEELANn. 


I IN 0ENEEM.. 

4. Analogy between bill of interpleader and 
to restrain waste. Marfmim v. Helmuth, cited 
in Stevenson v. Andersmi, 2 Ves. & B. 212. n. 

5. Injunction to slay w^a&te only granted on 
mt^looutory application. Kettle v, CorUn, 

6. Injunction to stay judgment wrongfully 
obteiin^l in action of waste. Cavendish v. 

Cary. 76, 

7. Order made to prevent removal of timber 
Wrongfully cut* Anon., I Yes. J. 93. 

I ■ 8. Suits for an injunction to restrain waste 
^h^uid not be brought to a hearing, where no 
. to tpirhtl nr the account is waited, if : 

obtained, and the right 
ii to , disputed. Dmmy t* 




tioner, if successful, will foe entitled to his 
costs of suit. Ih 

9. Injunction must foe prayed against 
previous waste. Anon., Lofft, 161. 

10. Injunction to stay waste refused, the 
acts of waste committed being trivial, and the 
plaintiff’s proceedings having been dilatory. 
Harry v, Barry, 1 Jac, & Walk. 651. 

A small degree of waste manifesting an 
intent to do more, is sufficient for the Court to 
act upon. Id. 653. 

In cases of waste, it is the business of 
the reversioner to apply to the Court promptly, 
Ib. 

11. An injunction to stay waste, will not be 
granted where it is doubtful whether the acts 
complained of are waste; the plaintiff must 
first tiy the question of waste or no waste, at 
law. Lyon v. WtlMnson, 1 L. J., Ch,, 155. 

12. Injunction may be obtained upon motion 
to restrain pui chaser under decree, not a party 
to cause, who has not paid purchase money, 
fiom committing waste on property purchased. 
Casamajm' v. Strode, 1 Sim. & S. 381. 

13. If a defendant, by his answer, admits 
that he has committed waste before the filing 
of the bill, though he swears he has committed 
none since, yet the Court will not dissolve the 
injunction. Anon , 3 Atk. 485. 

14. Defendant denying he had committed 
waste since filing of bill, no inducement to 
refuse injunction. Att.- Gen. v. Burrows, Dick. 
128. 

15. Where a bill is filed to stay waste, 
and a demurrer is put in, the Court will hear 
the demurrer immediately. Const v. Harris, 

T. & E. 514. 

16. Defendant having appeared, motion for 
injunction, in matter of waste not immediate, 
without notice, refused. Collard v. Cooper, 6 
Madd. 190. 

17. Injunction to restrain waste issued with- 
out bill filed, in a lunacy matter, on application 
ot the receivei. Be CUiwierys, 6 Ir. Eq. E* 
469 ; IJ. & L. 90. 

18. Injunction to stay tenant in possession, 
not a party, from committing waste. Att.-Gen. 

V. Ancaster (Duhe), Dick. 68. 

19. Injunction against waste not prevented 
by appearance the day before the motion. 
Allaerd v. Jones, 16 Ves. 605. 

20. SubpcBna wiE issue, and leave to serve 
notice of motion for an injunction will be 
given, before bill filed in cases of bills for 
injunctions to stay waste. Msbrooh v. 

eoeli, 12 Jur. 956. 

21. In a bill to stay waste, a plaintiffi is noi 
entitled to a discovery unless he waives the 
double penalty. Boteler v. Allingtm, 3 Atk. 
457* 

22. R. H. by his bill devised to E. H, and 
his assigns, for his life, all his real estates in 

W. , without impeachment of waste, except tfo# 
timber growing in the park avenues, demesne 
lands, and woods adjoining to the capital 
messuage called Arbury; remainder in trust 
for 0. N. jST. for life, remainder to his first and 
other sons in tail male Held, that the re- 
striction as to cutting timber was confined to 
the premises specified in the exception clause: 
Held, also, that the plaintiff, having made a 
case by his bill for an inquiry and account as 

* to equitable waste, and^ having had the oppor- 
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WASTE AND TIMBEE — Injuhction. Pkoceedings 


I 


which he omitted to do, was not entitled to 
an issue as to that equity, nor to raise the 
question anew in a supplemental or other suit, 
although the bill as to that equity had not 
been dismissed by the decree. Newdiqate v. 
MewMgafe, 8 Eli. K. S. 734; 2 Cl. & F. 601. 

1. Although an injunction ex jgm'fe will 
not be granted to stay waste, yet an mteiim 
order will be gi\en, with leave to dischaige it, 
where the object ot the application is to pre- 
serve property dining litigation. Ammjl v. 
€mm, 22 L. J., Ch., 995 ; 1 W. E. 205, 207. 


II. WHERE TITLE BOtJBTFHL OR 
BISPRTEB. 


TOL. yiii. 




10. Injunction against waste not granted 
without positive evidence of title. Davies v, 
Dee^ 6 Ves. 784. 

11. Injunction for waste denied, piaintiS’s 
light being doubtful. Field v. Jackson, Dick. 
599. 

12. The Court will not entertain a motion 
for an injunction, in the nature of a writ of 
estrepement, to restrain waste, except where 
the title is clear. Zowe v. Zucey, I Ir. Eq, 
E. 93. 


2. Injunction against cutting timber re- 
fused where the title was disputed as between 
the devisee and heir-at-law. Smith v. Colly er, 
8 Ves. 89. 

3. Iniunction against felling timber for 
devisee against heir-at-law in possession, ad- 
mitting the waste, but disputing the will, 
refused. Deatfy v. Beatty, 2 Moll. 641. 

4. Injunction against cutting timber, 
granted, although the will was not established 
and the title disputed as between the devisee 
and heii-at-Lxvv. Finyal {Earl) v. Blake, 2 
Moll. 50. 

Injunction to stay waste at the suit of 
the devisee in tiust against heir-at-law in 
possession, w^ho disputed the will, refused, 
and order affirmed on appeal by Ld. Cb. 
Manneis, consideiing the law of the court as 
settled in cases between heir-at-law and de- 
visee, not to giant an injunction against 
dcd’endanl, who impeaches plaintiffi’s title. 
The order icversed on re-heaiiiig by Lcl Ch, 
Hart. S. C. 2 Moll. 542. 

5. The plaintifi: claimed, under a settlement, 
an estate in the possession of the defendant 
for nineteen 3 ears, stating that he had only 
discovered his title very recentlj’’, and had 
brought an ejectment, and asking an injunc- 
tion to restrain the defendant irom cutting 
down ornamental timber; a demurrer, for 
want of equity, allowed. Baven^oH v. 
Davenjport, 7 Hare 217. 

6. Where the plaintif[ in the cause had 
obtained an order for a receiver, and was pro- 
ceeding to cut timber upon the estates before 
the receiver had been appointed, the Court 
refused to grant an injunction upon the ap- 
plication of the defendant, it appearing that 
the latter, who was the agent of the owner of 
the estates (also a defendant), had no interest 
in such estates, and no authority from bis 
principal to make the application. Hunter v. 
MoekoUs, 16 L. J., N. S., Ch., 320; 10 Jur. 771. 

7. Injunction to stay waste not granted 
against defendant in possession claiming by 
an adverse title. PlUsworth v. JSopton, 6 Ves. 
61 . 

8. The Court will not interfere, by way of 
injunction, to stay waste where the defendant 
may be turned immediately out of possession, 
MoHimer v. Cotterrell, 2 Cox 205. 

, 9. Injunction granted to stay waste against 
Aefettdant, who insists on his own title, but 
admits he received possession from pliiintifE^s 
t^hant without plaintiff ’a knowledge, in breach 
of duty. Mornmj v. Mome, 19 Ves. 


III. AFFIDAVIT m SUPPORT. 


13. Wheie an affidavit was made in order to 
obtain an injunction to restrain waste, the 
Court thought the affidavit certain enough by 
reason of the refeience it had to the ME. 
Bradhj v. Stratcliy, Barnard. 399. 

14. In Older to obtain an injunction to stay 
waste, the affidav it must set out a particular 
title. Whitelegg v. Wliitelegg, 1 Bro. 0. 0. 
57. 

15. In case of an injunction to stay waste, 
the Court will, on the answer coming in, use 
its discretion whether it is to be continued 
till the healing or not; and, in such cases, 
affidavits may be lead. Potter v. Chapman^ 
Ambl. 99 ; Dick, 146. 

16. To obtain an injunction against a tenant 
to stay waste in cutting tnrf, the affidavit 
must state that the turf was out for the 
purpose of sale, the tenant being entitled to 
lire bote. Be Sails v, Crossa7i, 1 Bali. & B. 
188. 

17. In the case of waste it is not sufficient 
to swear to information of the intention. The 
affidavit must go eithoi to an act or threat of 
waste. Hannay v. M^Entire, 11 Ves. 64. 

18. Affidavit verifying bill for an injunction 
to restiain waste by breaking up ancient 
meadow, should state deponent’s knowledge 
of the land for a consideiablc period (semUe, 
twenty yeais), and that it had not been in 
tillage during that time. Leave given to file 
affidavit to that effect. Creagh v. GarmicliaeL 
7 Ir. Eq. E 334. 

19. Wheie irreparable w'aste has been 
committed, and is about being repeated, the 
Court will, without a positive affidavit of the 
facts, grant a conditional order for an in- 
junction, and restrain the party in the meantime 
if there be danger that the waste will be 
committed before such affidavit can be pro- 
cured. Beere v. Head, 7 Ir. Iq. R. 60. 

20. A plaintiff in a bill for an injunction to 
stay waste, cannot read a supplemental affidavit 
in support of a conditional order for the 
injunction. The pj oceedings under such a bill 
are peculiar to Ireland. Joley v. Stockley, 1 
Hog. 247. 

21. Ex fartc application for special injunc- 
tion to .stay waste, should be promptly after 
knowledge of such waste; and affidavit in 
support should state when party came first 
to die knowledge of such waste, CatmH v. 
&rey^ before Vice-Chancellor 22nd February 
1680 . 

22. Injunction to stay waste refused, where 
the plaintiff and the defendant in possession 
were tenants in common, but granted oh 
affidavit of defendant’s insolyency. 

V. Onions, 8 Bro. 0. 0. 62L f 
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WASTES— WATIE AND WATEKOODESE. 


If. COSTS. 

1. Costs of p 3 *oceedings for an injunction 
in the nature of a writ of estrepement, and 
wMch does not pray an account or answer, 
are seldom if ever given to the lancllorci. 
Zkattirtm v. White, 1 E. Eq. R. 200. 

% Trustees, in whom an estate is vested, 
orght not to cut down ornamental trees alleged 
to be prejudicial, without first applying to the 
parties beneficial!? interested for their assent, 
or to the Court for its authoiity, and the onus 
of shoeing that the tiees are prejudicial lies 
on the trustee®*. CdTiij^heU v. Allgood, 17 Beav. 
623. 

A bill filed again®>t trustees and the tenant 
to prevent equitable waste, was dismissed 
with costs, as against the tenant, it not being- 
shown that he had committed or intended to 
commit any waste, though some had been 
committed by the tiustees at his request, Tb. 


iNjkmm. 

See aim CommoN'—Copyholb. 

3, It is presumption of law that the strip of 
waste between the high road and the adjoining 
old inclobures belongs to the owner of such 
inclosures. Scootm v. ^iorrell, 1 Beav. 251, 


to wmter flowing in a certain and defined 
course, whether in an open and a visible 
stream, or in a subteiranean channel, are in- 
applicable to water peicolating through mider- 
giound strata, having no certain course or 
defined limit, but oozing through the soil 
wherever the rain penetrates. Chammore v, 
R}cliard% 5 Jur., N. S., 873 ; 7 li. L. Ga. 349 ; 
7 W. E. 685. 

The right to the enjoyment of a natural 
stream of water on the surface exjnre^ nriinrm 
belongs to the proprietor of the adjoining land 
as a natural incident to the light to the soil 
itself. He has the right to have it come to 
him in its natural state, in flow, quantity, and 
quality, and to go fi om him without obsti uction, 
upon the same piinciplo that he is entitled to 
the suppoit of his neighbour’s soil for Ms own. 
in its natmal state, Ih. 

6. Claim by a plaintiff to use water -which 
flowed from his land to the land of the de- 
fendant, and was there collected in a icservoir, 
whence it leflowed into the plaintifi’s land. 
And a claim also by the plaintiff to the over- 
flow into his land of a pond which floured 
through the defendant’s land into that of the 
plaintiff. The claims being supported by 
evidence of twenty years’ use : — Held, that 
these were not maintainable. ZJnnor v, Bar^* 
tvell, 2 Giff, 410 ; 6 Jur , K. S., 1233, See ac. 
on appeal, 4 L. T., S., 697 ; 1 Be G, F. & J. 

529. 

But hold, that the plaintiff was entitled to 
water flowing from surface spiings on the 
defendant’s lands, and which natuially flowed, 
but not through peifectly defined channels, 
into the plaintiff’s lands, and was entitled to 
an injunction to restrain the defendant from 
diverting it. Ik 


WATBE AND WATERCOURSE. 

-^Mmigadh limrSi Bights in resjgeet of. 

See River. 

aim CAKAia Am Cakab CoMPAjry— 
Eauemew— Railway— Mines— Sewers 
—Water Company— Yenboe and Rlr- 
eSASEB, XXYII. 

I, General Principles, 7626, 

II, Acquisition of. 

1. Bg Omni. 7626. 

2. On Severance of Land, 7627, 

3. By Bremriptwn, 7528. 

IIL Fytinouihhmentof Basement, 7529. 
IV. Covenants respecting-, 7629, 
y. Alveus, Rights in Respect of, 7530. 
VL User, Extent of, 7531. 

' 'VI.L Biversionanb Obstruction OF, 7532. 
1 1 Pollution of, 7534. 

< ■' I Olssansing and Repairs, 7635, 

,, JUBTEBRANEAN, 7536. 

,| ' by, 7537. 


ACaVISITIOK OF. 

By Grant, 7526, 

On Severance of Land, 7527. 
By Preemption, 7528. 


1. By Grant, 

7, Permission was obtained from 1. and 
other landowners, on behalf of a body of 
subscribers, to mate a -watercourse through 
their respective lands to supply the town of G. 
with water. The watercourse was made, but 
no grant was executed, and no sum airanged. 

It was alleged that the subscribers agiecd to 
pay to E. 2g. a year, but this was denied. 

E. subsequently diverted the watercourse into 
the old channel ; and, upon a bill filed by 
several of the subscribers: — Held, upon its 
' being amended, and made on behalf of the 
plaintiffs, and others whose names and resi- 
dences were unknown, being subscribers ,to 
the fund, that the plaintiffs were entitled to 
the use of the watercourse passing under the 
lands of E, ; and an injunction was granted 
to restrain the defendant from preventing, ' i 
obstructing, or interfering with the ‘flow ■ of ’ 
water, or with the plaintiffs’ use of the waters 
course, and a TfifcrAimp! wa** 


WATER AHB WATERCOURSE. 


7527 


1. In 1860. tlie owner of properties A. and 
B. made a drain from a tank on property B. to 
a lower tank on the same property, and laid 
pipes from the lo^\er tank to cattle-sheds on 
property A., for the purpose of supplying them 
with water, and they were so supplied till 1863, 
when the owner sold property A. to the plain- 
tiff, with all •waters, watcrcouises, etc., to the 
same hereditaments and premises belonging or ' 
appertaining, or with the same or any part 
held, used, enjoyed, or rep-ated as part, or as 
appni tenant. The plaintiff had the use of the 
water after his conveyance, until a subsequent 
purchaser of property B. stopped it : — Held, 
that the wateicouisc was a continuous ease- 
ment necessary for the use of property A., and 
would have passed by implication ; that the 
plaintiff was entitled to the use of the water 
on the conveyance of that property without 
any -woids of grant ; and that, supposing it 
only convenient and not necessary, the general 
words were sufficient to pass it. Watts t. 
Kelson, G B. B,, Ch., 166: 40 L. J., Ch., 126j 
19 W. B. 338 ; 24 L, T., K, S., 209. 

Held, also, that the right was to have the 
accustomed flow of water through the pipes, 
without regard to the purpose for which the 
plaintiff used it ; and that the light, therefore, 
was not lost by his erecting cottages instead of 
cattle-sheds. i&. 

2. A grant by the Crown of land bounded by 
a stream may include by implication the soil 
of the stream, ad medmm jfilim ag.ucB. Lord 
V, Sydney (Commissioners), 7 W. B. 267 ; 12 
Moo. P. p. 473 ; 3 L. T., N. S., 1. 

The right to the use of flowing water in 
respect of lands below is not lost by the 
acceptance of the grant of land above, although 
such latter grant may expressly reserve to the 
grantor the right to divert the water generally. 
Ih, 

3. A landoivner granted to a company all 
the watercourses, dams, and reservoirs upon 
lands of Iris, which watercouises, dams, and 
reservoirs were laid do-wn upon an annexed 

^ plan, which was to be taken as part of the 
deed, and were thereon coloured blue, and also 
the several streams and spiings of water flow- 
ing into or feeding the watercourses, dams, and 
reservoirs, with right for the company solely to 
take and use the water from the springs or 
streams of water, watercourses, dams, and reser- 
voirs, with powers to cleanse and repair, and 
with all such other powers as should be requisite 
for enabling the company to enjoy the premises 
thereby granted. The grantor was to be at 
liberty to use the waste or overflow water from 
the dams or reservoirs of the company, but was 
not to exercise this power if the company re- 
solved that its exercise would be injurious •to 
them. The property coloured blue on the plan 
consisted of an artificial watercourse, partly 
covered and paitly open, the dimensions of 
various parts of which were specified on the 
plan, and in some cases it was noted on the 
plan that they m%ht be enlarged to a certain 
extent. Several springs and streams feeding 
' the watercourse were marked on the plan, 
The watercourse was large enough to carry off 
, all the water which flowed into it except after 
, ’ ’ , heavy rain, but at one point of its course 
■ • mndergxorind there was a contraction of the 
_ \#aianel,' which after heavy rain backed np the 
■' ^ ^caused a considerable overflow over 

„ , ■ 
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a weir, of which oveiflow the grantor for many 
years had the benefit. The grantees having 
occasion for more water proceeded to lemove 
the obstruction, so as to allow the wffiole of 
the water which came into the watercourse 
during heavy rains to run down into their 
reservoir: — Held, that the grant was a grant 
ot the artificial channel, of the definite springs 
and streams on the land, and of such other 
water as should find its way into and run down 
the channel as it stood, and not a grant of all 
the water on the land, and that tlie giantees* 
had no light to alter the levels of or enlarge 
the channel so as to enable it to carry off all 
the water that lan into it in times of heavy 
rain. Taylor v. St, Helens (Corj)oratlmt\ 6 
L. E., Ch. D., 264 : 46 L. J., Ch., 857 ; 37 L. T., 
N. S., 253 ; 25 W. E. 885. 

4. A canal company, in consideration of the 
lessee’s expenditure on ceitain ice-houses on 
the banks of the canal, granted a lease there- 
of, with licence to take ice trom a x^art of the 
canal: — Held, that the licence was not ex- 
clusive, but that it was a grant of sufficient 
ice to enable the lessee to fill the ice-houses ; 
and that, so long as the lessee was able and 
willing to take this quantity of ice, the lessors 
could not delegate tiom their grant by sub- 
sequent licences which would interfeie with 
it. Newlyy v. Marnson, 9 John. & H. 393 ; 2 
W. B. 849; 4 L. T., H. S., 397. Affirmed 4 
L. T., H. B., 424. 


2. On Severance of Band, 

5. In 1860, the owner of properties A* and 
B. made a drain from a tank on property B. to 
a lower tank on the same property, and laid 
pipes from the lower tank to cattle-sheds on 
property A,, for the purpose of supplying them 
with water, and they were so supplied till 
1863, when the owner sold property A. to the 
plaintiff, with all waters, watercourses, etc., to- 
the same hereditaments and premises belonging 
or appertaining, or with the same or any part 
held, trsed, enjoyed, or reputed as part, or as 
appurtenant. The plaintiff had the use of the 
water after Ms conveyance, until a subsequent 
purchaser of property B. stopped it: — ^Held, 
that the watercourse was a continuous ease- 
ment necessary for the use of property A., and 
would have passed by implication ,* that the 
plaintiff was entitled to the use of the water on 
the conveyance of that property without any 
words of grant ; and that, supposing it only 
convenient and not neoessai'y, the general 
words were sufficient to pass it. Watts, v. 
Kelsem, 6 L. B., Ch., 166 ; 40 L. J., Oh., 126 
24 B, T. 209 ; 19 W. B. 388. 

6. A. and B. occupied adjoining premises^ 
under C., their landlord, and B.’s premises were* 
supplied with water by means of a pipe from 
AJs premises. A. and B.’s premises were puU 
up for sale by auction in different lots, it beingr 
made a condition that the premises were to be- 
sold subject to rights of water and other ease- 
ments subsisting thereon, A. and B. purchased 
at the sale the premises severally occupied by 
them :--Held, that B.'s supply of -water from 
A.*s premises was not an easement which could 
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A.*s premises was not an easement which could 
be enforced against a purchaser, it bring simply , 
a licence from the landlord for B, 1 1 if | 

walri?tei% his tenancy. 
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be enforced against a purchaser, it bring simply 
a licence from the landlord for % 
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2 L. E., Eq., 507 ; 14 W. B. 982 ; 16 L. T., N. S., 

171 

1, The purchase of the light to the use of a 
portion of the water of a river cannot prevent a 
subsequent pui chaser from the same vendor of 
another portion from diverting 
virtue of a right which existed prior to the first 
purchase, v. Gihaouv^ 13 Moo. P. O. 

IBl ; 7 W. E. 828; 3 L. T., N. S., 78. 

3. By Brescription. 

3. After a long enjoyment of a watercourse 
running to a house and garden through the 
ground of another, it shall be piesumed the 
owner of the house has a right to the water- 
course, unless the other party can show a 
special licence or an agreement to restrain it in 
point of time. JFi'HCh v. Re8l)r%dgeTi 2 Yern. 
890. 

8. Water passing from the opening of the 
lock of a canal does not constitute a watercourse 
within 2 & 3 Will. 4, c, 71, s. 2. Staffordshire 
Catwl Co. V. Birmingham Canal Co.^ 1 L. E., 
H.Ii„ 254;36L.J., ah., 757. 

The defoudants’ canal communicated, under 
the authority of their Act, with the plaintiffs’ 
canal ; the defendants* canal was of the higher 
level The defendants had for more than 
seventy years, whenever a barge passed from 
their canal to that of the plaintiffs, allowed a 
lockful of water to flow into the plaintiffs’ 
canal Held, in the absence of express legis- 
lative enactment, grant, and agreement, that 
the plaintiffs had not acquired a right to the 
continued supply of water by prescription. 
Observations on the acquisition of rights by 
prescription in canals and artificial water- 
courses. S. C. 5 N. B. 261. 

4* Under agreements, the plaintiff became 
entitled, for a hum of years, to the exclusive 
right of working the minerals under a close of 
land in a county, and also to the use of the 
water and watercourses arising or running in 
or through the same. A. was in possession of 
land adjoining the plaintiff’s, from which 
several springs or streams had from time im- 
memorial flowed, in certain defined natural 
channels, into and across the plaintiff’s close. 
A. caused dams to be erected and trenches to 
be cut, for the purpose of obstructing and 
diverting the water of the springs or streams, 
and such obstructions were from time to time 
removed by the plaintiff. Upon A.*s land was 
a reservoir, to the use of the water of which 
the plaintiff claimed a right through a trench 
leading therefrom into his close -Held, that 
as the plaintiff had not shown uninterrupted 

g oyment of the same for twenty years, nor 
^ there had not been an interruption for 
i v^r before filing the hill, he had not 
^ his right to the flow of water from 

I Mnor V. Barnwell, 6 Jur., N, S., 

ti #ji. 410 ; 4 L. T., N. S.. 697. 

4- hs^^ng^t a channel, by which the water 
I in an adjoining land was 

lulled pto'lhl reservoir, the plaintiff claimed 

A plaintfft h^d not shown atwenty 


[ri i I 

f , ’ ^ ; 1: i'l s ^ i I' ; ; 


5. Action for obstruction of a watercourse 
to which plaintiffs alleged themselves to be 
entitled by reason of their possession of a mill. 
An agreement for such a watercourse, made 
twenty-eight years before with those under 
whom plaintiffs claimed, being given in evi- 
dence by the defendants, it should nevertheless 
be left to the jury to presume whether a grant 
has not been executed. Bewhirst v. Wrigleg, 
C. P. C. 329. 

6. The right to the water of a river flowing in 
a natural channel through a man’s land, and the 
right to water flowing to it through an artificial 
watercourse constructed on his neighbour’s 
land, do not rest on the same principle. In the 
former case each successive riparian proprietor 
is primd facie entitled to the unimpeded flow 
of the water in its natural course, and to its 
reasonable enjoyment as it passes through his 
land, as a natural incident to his ownership of 
it. In the latter any right to the flow of the 
water must rest on some grant or arrangement, 
either proved or presumed, from or with the 
owners of the lands from which the water is 
artificially brought, or on some other legal ori- 
gin: — Held, in this case that the plaintiff’s 
legal right to the enjoyment of water overflow- 
ing from an artificial reservoir through an arti- 
ficial watercouise on his neighbour’s (the 
defendant’s) land should be presumed fi’om the 
circumstances under which the same wore pre- 
sumably created and actually enjoyed ; subject 
to the defendant’s right to the use of the water 
for the purpose of irrigating his lands by pro- 
per and requisite channels and other proper 
means. Eameskur PersJtad Narata Singh v, 
Koonj Beliari FatUil, 4 L. R., App. Gas., 
121 . 

7. The plaintiff was the owner of a farm 
supplied with water by a small watercourse 
originating in a natural spring on the plaintiff’s 
land, flowfing, first, through the plaintiff’s 
land, next through the defendant’s land, and 
then through the plaintiff’s land to the plaintiff’s 
house. For seventy years and upwards, prior 
to 1879, the plaintiff had almost exclusively en-* 
joyed the w^ateicourse. In 1879, however, the 
defendant, by means of a pipe, appropriated 
neaily all the water for the use of newly-built 
houses. The plaintiff claimed the exclusive use 
of the water, and .alleged that the watercourse 
through the defendant’s land was artificial, and 
constructed, at a time immemorial, for the sole 
benefit of the plaintiff and his predecessors : — ■ 
Held, that as no one could tell when the artifi- 
cial part (if any) of the watercourse was made, 
the watercourse must be deemed to fee a natu- 
ral stream ; or, if in part artificial, to have been 
made so as to give all the rights of a riparian 
proprietor to the defendant and his predecessors 
in title. Sutcliffe v. Booth (82 Xi. J., Q. B., 130) 
considered and approved. Eaherti v, 

50 L. X, Ch., 297 ; 44 L. T. 271. 

On appeal the order discharged on under- 
taking. See 61 L. J„ Ch., 944. 

8. Riparian rights identical with those 
attaching to natural streams may he acquired 
fey prescription in artificial watercourses of a 
permanent character. These rights depend 
upon the character of the watercourse and the 
‘purposes for which it was constructed. If the 
watercourse fee of a , permanent nature, and 

for lasting purposes^ and fe' the * 
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merely with tlicteinpomry and private object of 
benchtinf^ the property of those by whom it was 
constructed, riparian rights may be acquired in 
its waters just as in a natural stieam. From 
the time beyond the memory of living men a 
stream appeared to have flowed in its present 
channel, which, so far as it was artificial, bore 
all the appearances of having been constructed 
for permanent use. There was no proof that 
there was any temporary purpose for which the 
watercouise could have been foimed, or that 
there was any person who formed it for private 
use : — ^Held, that the watercourse, assuming it 
to be artificial, was one of that permanent 
nature that admitted of the existence of ri- 
parian rights in its waters of the same nature as 
those attaching to a natural stieam, including 
the flow of the stream through the lands of a 
lower lipaiian proprietor in a pure, unpolluted 
state. Blachburne v, Somers, 5 L. R., Ir., 1. 

1. Two properties, which adjoined, were 
originally possessed by the same owner, in 
one of which was a cesspool and a drain to 
carry the water from the adjoining property, 
which was a tanyard. The owner aftei wards 
sold the property to different persons, and the 
conveyances contained no icfcrence to the 
drain and cesspool : — Held, that there was an 
implied grant of the easement of the cesspool 
in the conveyance of the tanyaid. Ewart v. 
Caekrane, 7 tfur., K, S., 925 : 10 W. R. 3 ; 5 
L. T., N. S., 1. 

2. Where an owner in fee of two adjoining 
houses, let to A. and B. as yesLily tenants, 
allowed A.'s house to have a waterpipe running 
into the well of B.’s house, and at a subsequent 
sale of the houses by auction each tenant pur- 
chased his own house, such privilege of water 
supply does not pass as against B. under an 
ordinary reservation in the conditions of sale 
of ** lights of way and water and other ease- 
ments.” Russell v. Harford, 2 L. E., Fq., 607 : 
UW.R. 982; 15 L. T., N. S., 171. 

Aeg[iikltio7i by Tenant ayauist Landlo7*(l,'\ 

3. IJy deed in 1791 A. obtained a demise from 
B. of an underground goit or drain to be then 
constructed in B.’s land for the purpose of con- 
ducting water from A.’s mill so long as an 
annual rent of 22. 2s. should be paid by A. to 
B. In 1836 the demise of 1791 was put an end 
to, and liberty was given to A., who was at 
that time yearly tenant from B. of the land 
through which the goit ran, to change the goit 
or drain of 1791, and to substitute a new cut 
for conducting pure and clean water at the like 
rent of 22. 2^, The new cut was made and used 
for pure water, and the old goit (as the plain- 
tiff alleged) continued to be used for foul watei% 
In 1866 the land through which the goits ran 
was sold to 0., and in 1867 A.’s yearly tenancy 
of the land was determined. In an action 
by A. in 1879 to restrain C. from interfer- 
ing with his use of the old goit, to which he 
claimed title by prescription from alleged open 
and uninterrupted use and enjoyment there- 
of from 1886 Held, that until 1867 A. could 
zt0t acquire an easement in the land of 
which he was yearly tenant, distinct from the 
uise ^d enjoyment of such land, as against B., 
pp landloi’d, and accordingly that, assum- 
open and uninterrupted user from 1886 
'"»e proved, he had failed to establish 
title hy prescription as against 0, Ont^ 


mm V. Maude, 17 L. R., Ch. B., 391 ; 50 L. J., 
Ch., 783 ; 29 W. E. 818. 

4. The rights of tin-bounders according to 
tbe customary law of Cornwall to the use of 
water within their tin-bounds, for the purpose 
of streaming their tin, will not prevent the 
acquisition by another of a prescriptive right 
under 2 & 3 Will. 4, c. 71, to the enjoyment 
of the water hy a twenty years’ user ; nor will 
this right be affected by an agreement with 
the tin-bounders for a money payment to 
abstain from fouling the water by streaming 
their tin therein. See Icimey v. Stoeker, 2 
Br. & Sm. 537 ; 1 L. R., Ch., 396 ; 12 Jur., K. S., 
419 ; 14 W. R. 743 ; 14 L. T., H. S., 427 ; 
34 L, J., Ch., 633. 


III. EXTINGUISHMENT OF EASEMENT. 

Where the same person is owner of land 
bound to supply water, and also one of tbe per- 
sons for whose use it is supplied, if his title to 
the easement is not as extensive as his title to 
the land charged, there is no unity of possession 
so as to cause an extinguishment of the ease- 
ment. Ib. 


TV. COVENANTS RESPECTING. 

6. In 1849 A. purchased from B. a plot of 
freehold land on "which was a well, and cove- 
nanted for himself and his assigns fco supply 
water to all houses erected, or to be erected, on 
B.’s adjoining lands, which had been laid out for 
building purposes, B. covenanting to insert in 
the conveyances to the purchasers of any of the 
houses covenants by them to take water from 
A. at a fixed price. A. subsequently conveyed 
to C., and B. conveyed two of tbe houses to the 
plaintiff: — Held, that A.’s covenant to supply 
water ran with the land purchased by him, but 
that, independently of that, C. had purchased 
with notice of the covenant, and was therefore 
bound to supply water to tbe plaintiff’s houses. 
Cooke V. Chilcott, 3 L. R., Ch. D., 694 ; 84 
L. T., N. S., 207. 

6. The B. company, possessing springs of 
water of their own, covenanted, upon selling to 
the A. company a portion of those springs, to take 
from the A. company the entne supply of water 
they might require for certain specified pur- 
poses, and that they would not supply any of 
the places (their own premises forming part of 
the district) which the A. company w«as author- 
ised to supply by Act of Parliament. The B. 
company afterwards leased a portion of their 
premises, through which portion their own 
stream of water ran, thus supplying their lessees 
with water from this stream Held, that 
the B. company was precluded by the cove- 
nant from using their own supply of water 
for the purposes for which they had stipulated 
to take water from the A. company. 
pool Qmmd Water Co. v. Hartlepool 
Harbour and Mailway Co., 12 h, T., N. S., 
866 . 

Held, also, that It could not be decided, in 
the absence of the lessees of the B. company, 
whether the supply of water furnished to them « 
by the B. company could be stopped, but j ‘ ^ ^ 
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effect o£ the reservation being that L. waived 
his own rights as riparian owner, to the 
use of the water as it flowed past his land. 
Ih 

3. The bed of a flowing stream is the property 
of each riparian owner to the middle of the 
stieam, and each is entitled to make nse of it 
so long as he does not injure his neighbour or 
inteifeie with the flow of the water, and an en- 
croachment on the alveus of a running stream 
may he complained of without the necessity of 
proving that damage has been sustained or is 
likely to be sustained. Bdleston v. Ctmley^ 
18 L. T., K 8., 15. 

But where upon a balance of testimony it 
appears that the quantity of water sent on to 
the plaintiff’s works will not, in all probability* 
be substantially diminished in quantity or qual- 
ity, by the means adopted by the defendants 
with that object, the Court will not proceed 
mandatory by injunction, but leave the plain- 
tiffs to their remedy at law, if any. Ih. 

4. Riparian proprietors have a common in- 
terest in the water of a running stream, and a 
separate property in the alveus or channel 
thereof mqm ad medium filum fimninu. Biq- 
liett V. IloefUi 1 L. E, H. L., 47; 12 Jur.j 
K S., 803 ; 14 L. T., N. S., 835. 

But no proprietor may so use his property in 
the alveus as to affect the interest of ad'versff 
proprietors in the stream ; and in older to 
entitle a ripaiian proprietor to relief against 
building upon the alveus, it is not necessary for 
Mm to prove that damage to Mm has been, 
or is likely to be, caused thereby, lb. 

In such a case the onus of showing that no 
damage will arise lies on the person making the 
encroachment. Ib. 

Anything done hi aheo which produces no 
sensible effect upon the stream is allowable, 
Ib, 

fSemble, a riparian pioprietor may build a 
bulwark on his bank rijm mimlendo} eansd ^hut 
he must so build as to cause no actual injury to 
the opposite propiietor; in this case, however, 
mere apprehension of danger would not bo suf- 
ficient ground for relief. Ib, 

Seinble^ the interest of a riparian proprietor n 
the stream extends not only to the prevention of 
a diversion or diminution thereof, but to the pre- 
vention of any such interference with its course 
as might possibly be attended with damage at a 
future period in another proprietor. The general 
rulcis,thatevonthough immediate danger cannot 
he described, or actual loss predicated, an ob- 
struction to the current of a stream constitutes 
an injury of which the courts will take notice 
as an encroachment which adjacent proprietors 
have a right to have removed, tb. 

Mere apprehension, -without somd show of 
injury, will not ground a complaint ; but it is 
not necessary to obtain or to be guided by 
scientific opinions. Ih, 

5. An information and bill was filed by the 
plaintiff, a riparian proprietor on a tidal na-^i- 
gable ^ river, to restrain the defendant, an 
opposite riparian proprietor, from constructing 
a jetty in the alveus of the river so as to injure 
the plaintiff’s propei'ty and interfere with the 
navigation ; — Held, that a riparian proprietor 
bad no greater right to ir-c the alveus of 


Court directed an inquiry as to what damages 
the A, company had sustained and was sus- 
taining, by reason of the B. company supplying 
their lessees w'ith water, lb. 

A delay of t%velvc years in making the com- 
plaint did not amount to acquiescence, or to an 
ahandonment of t he plaintiff’s ri^ts, Ib. 

L A, sold a piece of land to B., and cove- 
nanted for quiet enjoyment. Afterwards, A. 
raised the level, by three inches, of a brook 
running past B.’s grounds, through his, A s, 
property -—Held, that this was not a proper 
subject of complaint for the interterence of a 
court of equity. Imgraui v. Moeeevaft, 33 Beav, 


?. AIVEUS, EIGHTS IH EESTECT OE. 

2. A right to the use of flowing water does 
not necessarily depend upon the ownership of 
the soil covered by such water. Loi d v. 
imj Citu (Cmmu^ioneri)^ 12 Moo. P» C. 473 ; 7 
W, E. 2*07 } S L, T., N. S.. 1. 

A grant by the Crown of land bounded by a 
stream may include by implication the soil of 
the stream, ad medium Jihm aqum. lb. 

The right to the use of flowing water in re- 
spect o! lands below is not lost by the acceptance 
of the grant of land above, although such latter 
grant may expressly reserve to the grantor the 
right to divert the water geneially. lb. 

In 1830, the Crown made a grant to E. 
of 135 acres of land m New South Wales, 
described as bounded on the west by N. farm, 
on the north by an east line of thirty chains, 
on the east by a south line to a small creek, and 
on the south by that creek and the n ater of 
Botany Bay at the mouth of Cook’s Eiver. It 
was not necessary to include any portion of the 
creek to make up the quantity of land specified 
in the grant. In 1823 the Ciown made a grant 
of 600 acres of land higher up the cieck to L., 
lu which the land was dosciibedas bounded on 
north-west by a line from the south-east 

t Wt of B.’s farm to the south-west corner of 
on the north-east by W.’sfarm, on 
l3he south-east by a line bearing west, south to 
Botany Bay, a creek, and K.’s farm. This 
grant contained a reservation that the Crown 
was to be entitled to “any quantity of water 
and any quantity of land, not exceeding ten 
acres, la any part in the said grant, as might 
be reqii ired for public purposes.” S. aftenvards 
became owner of the land comprised in the 
giant to E, The \vater of the crcck was 
used for turning a mill erected on E.’sland and 
for other beneficial purposes. On resumption 
by the Crown, under the pownrs of a colonial 
Act, of a portion of such land, and diversion of 
s^eam flowing in the creek ;~Held, first, 
ihat gi‘ant by the Crown in 1810 to E. of 
land hounded by the crcck passed the soil of 
the qrculv ad meelium fhim as the de- 

scription of the boundaries in the grant did not 
exclude it that portion of the creek which, 

by the general' presumption of law, would go 
^oug with tb*i ownersMp of the land on the 
banks of it. Ih . . 

Held, secondly, that the right to the use of 
the nowing vTiter of the creek in res])ect of the 
JaM below, originally granted to E., was not 
lost by the acceptance ut L. of the land above, 
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Aft.-^Gen, t, Zonsdale (Zarl), 7 L. R., Eq., 377 : 
38 E X, Cb., 336. ^ » 

Held, also, tliat the suit hoing by information 
and bill wa$ properly framed in respect of the 
private and public wrong complained of. Ih, 
^1, A purchaser of land on the banks of a 
liver takes, by his conveyance, the right of 
owner ship of a moiety of the bed of the river 
ad meil I n m jil u m agtm. Crossley v, Z la Monder^ 
3L. B.,Eq., 279. 


VI. irSER, EXTENT OE. 

2. Principle of the light to use of river 
water. WrufM v. Ztnvard, 1 Sim. & S. 190 : 1 
L. J., Ch., 94. 

Every owner of land on the banks of a river 
facie an equal light to use the walci. 
and cannot acquire a right to throw the water 
back on the ppprietor above, or to divert it 
from the pioprietor below, without a giant, or 
twenty years’ enjoyment, which is evidence of 
a grant. Zb. 

3. Every liparian proprietor has a right to 
the reasonable use of the water flowing past Ms 
land, namely for bis domestic pm poses, and for 
his cattle, and this without regaid to the efttet 
which such use may have, in case of a deficiency 
upon pioprietors lower down the stream. lie 
has also the right to the use of the water for any 
other purpose, provided he does not theieby 
interfere ^with the lights of other pro- 
prietors, eithci above or below him. M'mec v. 
Gilmow\ 12 Moo, P. C. 131 ; 7 W. R. 828 ; 3 
L. P., N. S., 98. 

Subject to this condition, a riparian pro- 
prietor may dam up the stream for the 
purpose of a mill, or divert the water for the 
purpose of irrigation ; but he has no light to 
mtenupi the regular flow of the stream, 
if he thereby interferes with the lawful use 
of the water by other proprietors, and inflicts 
upon them a sensible injiiiy. Jb, 

Where a party purchased a piece of land with 
the right to use the water of a river in Lower 
Canada, subject to a preference in favour of a 
mill thereafter to be built, and which preference 
was to be exeieised in a paiticular mode, such 
purchaser is not bound by its exercise in a 
different mode, and in favour of a different 
mill. Ih 

^ Phe purchase of the right to the use of a por- 
tion of the water of a river cannot prevent a 
subsequent purchaser from the same vendor of 
another poition from diverting the water by 
virtue of a right which existed prior to the first 
purchase. Ik 

•4. Bights of the seigneur, in Lower Canada, 
to the water of an unnavigable river flow- 
ing through his fief, does not entitle one of his 
co-seigpuis to divert the waters tor his 
exclusive use which had been accustomed for 
eleven years to supply the mills of another 
of his co-seigneurs, Bt Zimu v. Bt, Zomb, 
3 Moo. R. C. 398. 

6. By an Act of Parliament authoriiaing the 
eonstruotion of a railway, it was piovidcd 
that nothing in the Act should authorize or em- 
power the railway company to obstruct the 
navigation of a river, or any part thereof, or to 
. divert any of ^ the waters therein or which noty 
xiTet**i-yHeld, that this ola-use 
time of construction of the 



railway, and did not take away the rights of the 
company as ripaiian propiictors. Att-Qen, 
V. Great Eastern Jtaihvay Co.^ 18 W. R, 1187 : 
23 L. P., H. a, 344. Andsee 6 L. R., OM, 672 : 
19 W. R. 788. 

The ordinary right of the riparian proprietor 
is to take so much water as he requires for 
domestic or similar purposes : — Held, that the 
fact that the railway company did not require 
water for such purposes did not entitle them to 
take it for other purposes, such as supplying 
their locomotives. Ih, 

6. A railway company whose line crossed a 
stream in the immediate neighbourhood of one 
of their stations took water for supplying their 
engines and for the general purposes of the 
station. On a hill filed by a mill-owner lower 
down the stream, it appealed that the abstrac- 
tion of water did no damage in %vet weather, and 
never shortened the woiking of the mill for 
more than a few minutes a day : — Hel^ that 
the company, as riparian owners, weie entitled 
to take a reasonable quantity of water for their 
purposes, and that m this case the quantity 
taken was reasonable. Sandwich {Earl) v. 
Great Northern Raihray Co., 10 L. R., Ch, B., 
707 ; 49 L. J., Ch., 223 ; 27 W. E. 616. 

7. By a canal Act, the owners of steam-engines 
on the banks were empowered to lay pipes and 
take water from the canal for the purpose of 
condensing steam. In 1830 K built a steam- 
engine, and laid pipes to the canal, with the 
cognisance of the canal company, and used the 
watei* for the purpose of raising as well as con- 
densing steam, till the year 1847, when disputes 
arose, and an action was brought by the com- 
pany. who recoveied H. damages. K. continued 
to lake the water, and the company filed their bill, 
praying that he might be restrained, K, by his 
answer, alleged and produced evidence that the 
company were aware, when the mill was built, 
that the water would be used forraising steam : 
— Held, that the smaRness of the damage would 
not prevent the Court from interfering, and 
that the Court would not compel the company to 
biing other actions, but that there was so much 
evidence of acquiescence that the Court would 
not interfere on motion. Eoelidalc Canal Ck 
V. Ei?iy, 2 Sim., N. S., 78 ,* 20 L. J., H. S., Ch., 
675 ; 16 Jur. 962 

The Court at the hearing*, although the 
company’s light had been established at law, 
held that it was bound by their acquiescence, 
and refused a perpetual injunction to restrain 
K. from taking water for the purpose of 
“ generating ” steam. S. 0. 16 Beav. 630 j 17 
Jur. 1001 ; 22 L. J., Ch., 604. 

An injunction was, however, granted as to 
another mdl, acquiescence and encouragement 
on the part of the company not having been 
established. Ik 

8. When a corporation acquires riparian 
lands under parliamentary powers, all ripa- 
rian rights, whether ordinary or prescriptive, 
already subsisting in respect of those lands, 

. attach to such corporation ; and if the special 
objects of its incorporation include purposes 
requiring the use of the water, the supmy of 
water to which the corporation is entitled will 
be measured by the extent of user necessary 
for the purposes of the Act, if such user would 
be more extensive than that to which the cor- 
poration would he entitled as tRe 
the former riparian owner. MiMm 
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•fs&f'ks Cg* y. Wilh9 J^(’rJr9 Canal Co.^ 33 L. T., 
H. S*, 513; 24 AV. li. 28i ; 7 L. R , K 697. 
Affirmlnp: 9 L. R., Cb., 451 ; 30 L. T., N. S., 
443 ; 22 AY. R. 441 ; 43 L. J., Ch., 393. Re- 
Yersing 22 AA’’. B. 212 ; 29 L. T., N. S., 722. 

A canal company incorpoiated by Act of 
Barliamcnt claimed to be entitled to tbe flow 
of water in a certain stieam for the purposes of 
navigation under tbe Act, as the pnrcliasers 
under the Act of a tenement upon which was 
an ancient mill. A waterworks company, 
without parliamentary powers, acquired lands 
higher up the stream than the canal company, 
and diverted the water of the stieam, and 
stored it in a leservoir for the purpose of 
selling it to the town of Swindon, claiming 
to do so as a matter of right Held, first, that 
the canal company was entitled to the flow of 
water to the extent claimed under both heads. 
Ik 

Held, secondly, the usei claimed by the watei- 
works company not being a user connected with 
the servient tenement was inconsistent with the 
right of the canal company. Ik 

Held, thirdly, that such user being claimed 
as of right might be restrained by injunction 
'Without proof of substantial damage already 
sustained or imminent therefrom. Id. 

1. The owner of land not abutting on a river, 
with the licence of a riparian owner, took water 
from the river, and after using it for coohng 
certain apparatus retuined it to the river 
undiminished and unpolluted : — Held, that a 
lower liparian owner could not obtain an in- 
junction against the landowner so taking the 
water, or against the lipaiian owner through 
whose land it as taken. Kortham v. Bmiey^ 
(1 H. k B. 665) and v. Hoddinot (1 

0. B., H. S.. 590) disiinguished. Xfnsit v. 
Great Maetim Mailu%if/ Oo., 23 L. K., Ch. D., 
666 ; 62 L. J., Q. Ik, 608 ; 48 L. T. 784 ; 31 
AY* B. 603. Affirmed 27 L. E., Ch. D., 122 : 
K 64 L. J., Ch., 19 ; 32 W. B. 885. 
fe Observations on the lights which can be 

P acquired a riparian owner in an artificial 

P stream. Ik 

f ^ 2. Whai conditions are required in order to 

induce a court of equity to grant an injunction 
to restrain the infringement of a right, acquired 
by long user, to use the water of a stream for 
ceitain puipos^s. Wood v. Siitahffe, 2 Sim., 
H.SA, 163; 21 h. J., H. S,, Oh., 253 ; 16 Jur. 75. 

m BIVEBSIOH AHB OBSTBUCTIOH OF. 

3. Injunction to restrain defendant from 
preventing water flowing in regular quantities 
to a mill. Mohmon v. Byron^ 1 Bro. G. 0. 588. 

^ A Injunction against the obstruction of the 

' flow of water through a goit in defendant's 

^ f lauds to ,plamtifl’s mill. BmohmiY, Wriyley, 

^ ^ ^ *11 9^4 proceedings at law to try 
;] « ^ » wiwlwi Watercourse, the defendants were 

1 1 ^ i I wn 

{J f ; pkintiil wa^ entitled 

. > nlu a biu for an injunction ; but where the 
•t/- f' I A f I ( wr it, on the ground of 

S i /^i/i 'j ‘Sr enquired by toe 

> «;;! J '* j ^flut|d, the conrt said tha^t 

it to make p'roti’saon for having the 

iljijYi'*'; ^ r'- 


ancient mill, and that defendant had erected 
flood-gates and other wmiks on the river, vi hicb 
obstmeted plaintift’s mill, and prayed that de- 
fendant might be decreed to pull down these- 
works, and be restrained fiom erecting new 
ones, such works having been erected above 
three years : such a bill will not lie until the 
right be established at law. and a demurrer for 
want of equity is good. Weller v. Smeaton, 1 
Cox 102 ; 1 Bro. C. C. 572. 

6. AYhere a mill-stream broke through the 
bank mearmg of the defendant’s ground, and 
the stream was escaping into a new channel, 
and iireparable injury -was to be apprehended, 
the Court made a conditional order before 
appearance, to restrain defendant from pre-- 
venting plaintiff, etc., from repairing the bank 
for the puipose of bringing back the stream 
into its pioper channel, and also to restrain 
the said defendant from preventing the plain- 
tiff fiom entering on that part of the lands in 
the possession of the defendant which formed 
part of the bank of the stream to repair the 
breach, and also to restrain the defendant from 
cutting, etc., any channel for the water of the 
said stream on the lands in his possession, 
whereby the watercourse might be diverted 
from plaintiff’s mill, unless cause within six 
days. JlSivmey v. Haynes, 1 Ir. Eq. B. 322. 

7. Permission was obtained from E. and 
other landowners, on behalf of a body of 
subscribers, to make a w^atcrcourso thiough 
their respective lands, to supply the town "of 
G. with water. It was alleged that the sub- 
scribers agreed to pay to E. 2^. 6d. a-year, 
but this was denied. E. subsequently diverted 
the watercourse into the old channel ; and, 
upon a bill filed by seveial of the subscribers : 
—Held, upon its being amended, and made 
on behalf of the plaintiffs, and others whose 
names and residences were unknown, being 
subscribeis to the fund, that the plaintiffs- 
weie entitled to the use of the watercourse- 
passing under the lands of E. ; and an in- 
junction was granted to restiain the defendant 
from preventing, obstructing, or interfering 
with the flow of water, or with the plain- 
tiff’s use of the watercomse. Devon shire 
ilkilie) v. DgVm, 14 Beav. 530 ; 20 L. J., H. S., 

Ch., 495. 

8. The defendant diverted a stream as ih 
passed through his premises, but restored it 
undiminislied as to the quantity of water to 
its former channel before it reached the pre- 
mises of the plaintiff; the defendant also 
employed the stream, while on his premises, 
in a way which rendered the water unfit foi" 
ordinary use, but he alleged that the water, 
by the time it reached the plaintiff’s lands, 
was freed to the utmost possible extent from 
any noxious ingredients with which it had 
become impregnated, and it did not appear 
that any actual damage was sustained by the 
plaintiff. Under these circumstances, thelCord 
Chancellor dissolved an injunction whicir had 
been granted by the Tice-OhanOellor ro^trhln- 

. lag the defendant from diverting and umpg 
the water. MlmUnt v. Smmor, % M ^ 

45* I 

9. Claim hy a plaintiff to use waMr^ wMOh 
flowed from his land to the land of the de-^ 
f endant, and was there collected in a reservoir, 
whence it reflowed into the plaintiff’s laud* 

,, ^ klaini^ also by the plaintiff to the oviffe «, 


III 





WATEE AND WATEBCODESE. 


7533 


flow into liiSi land of a pond wliich flowed flowing as freely as it was wont, and witlioiit 

through the defendant’s land into that of asking the Ica^e of those propiietors below 

the plaintifl. The claims being supported by him, if ho takes care to restore the water to 

evidence of twenty years’ use '-—Held, that its natuial conise before it enters their lanrk 

these claims were not maintainable. Mnnor v. Orr Mviiw v. Colavhnwi, 2 L. E., App. Cas„ 

Banrell, 2 Gifl. 410 ; 4 L. T., N. S., 697 ; 6 Jnr., (Sc.), 8B9. ^ 

N S., 23. 6. The Metropolitan Board of Works con- 

But held, that the plaintiff was entitled to structed a sowei on the high mad, and the 

winter flowing from surface springs on the Lewisham District Board made a branch sewer 

defendant’s lands, and which n atm ally flowed, running into it. The combined effect of the 

but not through peifcctly defined channels, two was to drain an ornamental pond and 

into the plaintiff’s lands, and was entitled to liwulet on the adioming lands of the plaintiff, 

an injunction to lestrain the defendant fiom In a suit to obtain an injunction : — Held, first, 

diverting it. Ih. that neither of the Boards wms, in respect to 

A. having cut trenches in his land, and, by the diversion of the water, to be treated as 

permission, in neighbouring lands, whereby clothed with the rights or obligations of ad- 

the w’ater from surface spiiugs, not flowing joining landowncis. Stainfm v. Woolryeli^ 

in any defined channels, was diaincd into his 23 Beav. 225; 3 Jur., B., 257 ; 26 L. J., Oh., 

reservoir, and prevented fiom flowing into 300. 

the plaintiff’s close -—Held, that the plaintiff Held, secondly, that they had not exceeded 
was entitled to this water, on the ground their statutory light, so as to be liable to be re- 

that an occupant is not entitled to intercept strained by injunction. Ih. 

I the natural flow of such water from suiface Held, thirdly, that if either of the Boards 

springs. Ik was producing mjuiy to the plaintiff by the 

^ In Older to ascertain the geological forma- unsldlfiil oi improper con stiuction of the sewer, 

tion of the land, the plaintiff was not allowed the Court would inteifeie to prevent it, Ib. 

to cut down an embankment or to lemove the Held, fourthly, that such not being the case, 
soil ; but, on giving notice, he w^as allowed to the lights of the plaintiff were limited to a 

enter and inspect it for the purpose of ascer- claim for compensation under the 11 & 12 Viet., 

taining the natural flow of the water. Jb. c. 112, s. 50, and the 18 & 19 Viet., c. 120, s. 86. 

1. Turning watei courses from mills may be Ib. 
detei mined in chancery, but was icfeired to 7. Though there is no remedy for the injuiy 
commissioners of sew^ers. Swam v. Movers, caused by sewers tapping underground spi mgs. 

Caiy 26. the Court will mtertere w^hcre it is shown that 


2. The plaintiff w^as entitled, for the pur- 
poses of his mill, to a supply of w^atci by 
means of a stream running through and over 
the lands of the defendant. The defendant, 
in woiking the mineials lying under the bed 
of the stream, had caused a subsidence of 
the bed to the extent of four feet for some 
distance. In older to maintain the original 
level of the stream, the defendant had con- 
stiucted embankments on either side, and 
there was no actual diminulion in the supply 
of water to the mill, Upon a bill for an 
injunction, the Court lefused to make a hostile 
decree against the defendant, but by reason of 
the subsidence which had taken place in the 
bed of the stream, he was requiied to give an 
undertaking not to work the minei als in such 
a way as to obstruct or interfere with the flow 
and passage of the W’-ater to the mill, staying 
further proceedings, giving no costs, but re- 
serving libeity to the plaintiff to apply if 
occasion should require. Mwell v. CrawtAer, 

8 Jur., N. S., 1004; 6 L. T., H. S., 696. 

3. A count for diverting and turning a 
stream of water is not supported by proof 
of penning back and checking its course, ; 
whereby the water w^as made to overflow the 
plaintiff’s meadow. Griffiths v. Marson^ 6 
Price 1. 

4. A riparian owner has a right, irrespective 

of any actual damage sustained by him, to 
complain of an obstruction to a sfcieam. 
Mbrbunj {Uarl) v. KitcU% 16 L. T., S., 

601. 

6. The owner of the hanks of a non-navi- 
gable river may, without any illegality, build 
a mill-dam across the stream within his own 
* property, and divert a mill-lade without asking 
the leave of the proprietors above him, pro- 
vided he does not obstruct the water from 


water is abstracted fiom definite channels 
flowing above giound. Gtarul Jmetlon Canal 
V. Sh(gai% 19 W. E. 669. 

A canal was supplied born a pond fed by 
springs, and by sti earns flowing into it. A 
local board constructed a sewer with a branch 
running paiallel to one of the streams and 
under the pond. The sewers tapped the 
springs so that the pond would no longer hold 
%vater, and affected the stream so that a great 
part of its water was absorbed : — Held, the 
latter injury was a giound for the Court’s in- 
terfeieiice. The water was discharged by the 
sewer into a lower reservoir of the canal, so» 
that the same use of it as before could be ob- 
tained at the expense of pumping. Ib. 

Held, however, that the Court would grant 
an injunction, as the Board was exceeding 
their parliamentary powers. Ib, 

8. Where the consti notion of a contract is 
clear, and the breach clear, it is not a question 
of damage ; but the mere circumstrmce of the 
breach of contract affords sufficient ground for 
the Court to interfere by injunction. lijgping 
V. Bokerslmj^ 2 Kay & J. 264. 

Semble, the Court may so interfere, whether 
the breach has or has not actually been com- 
mitted, provided the defendant claims and 
insists on a right to do the act which would 
constitute such breach. Ib, 

The defendants demised to plaintiff a plot 
of land, one-half of an adjoining brook, a 
cotton-mill, reservoir, and steam engine of lOfl 
horse power on the plot of land, aud the use 
of a weir below the mill, for the purpose of 
holding xTp the water of the brook from the 
weir to the level of the bed of the brook at a 
bridge above the mill, ‘*and the free use $n4 
enjoyment of so much of the streafli Of 
which usually flowed down the brook adjo|hit|* 
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plot of land, as should be necessary for 
oliectually supplying: with, water and working 
the steam-engine, or any other steam-engine ot 
like power and capacity ; and covenanted not 
to eonstract anv other weir or dam between 
the weir and bndge. and for quiet enjoyment 
of the preinibes, according to the tenor ot the 
demisCi Bhoitly afteiwaids, the defendants 
erected, a little below the biidirc, but above 
the plaintit’s mill, a new cotton-mill and 
steam-engine, with a reservoir, which drpw oif 
water from the brook between the plaintiff’s 
reservoir and the biidge, and they discharged 
the heated ivatcr which they had used for their 
new mill into the brook, whereby on one occa- 
sion they raised the temperature of the water 
which the plaintiff had to use. for condensing 
his engine, from oT to 08°. All the engineer- 
ing witnesses agreed that every additional 
degree of heat above 41® rendeis water less fit 
for condensing purposes. It w'as also deposed, 
that on another occasion, in conseqiience of the 
Increased tempciature, the plaintiff’s engine 
worked nearly half a stroke per minute less ” 
than the usual rate of twenty-eight strokes per 
minute. Upon motion for a decree, the Court 
granted a perpetual injkmction, restraining the 
detendaiits from discharging heated water, so 
as to increase the temperatec of the water 
which the plaintiff used for condensing ; being 
of opinion that the evidence, exclusive of that 
to the actual diminution in the w^orking of 
the engine, showed a matenal mterfcience 
with the quality of the ivatcr to which the 
plaintiff was entitled under the demise, and 
that tlie question whether such interference 
was such as to give him a right to damages, 
was one which he was not obliged to try. J&, 
But so much of the motion as sought to re- 
strain the defendants from diverting the water 
for their new mill was dnected to stand over, 
upoh terms of the plaintiff bunging an action, 
the plaintiff having failed to show that he had 
tte^ yet been deprived by the defendants of 
the ^entity of water necessary for effectually 
St|^plyihg and woiking hia engine, although it 
appwred that he had great reason to fear that 
ha would be so deprived, Ih 


VIH. BOIITOIOH OF. 

1. Where an owner of land complained that 
a Ideaching manufactory rendered the wmter 
which passed through his grounds impure, it 
was held, that ho must prove that he sustained 
some sukstaiitial damage ; it was not sufficient 
I ^ tp show that the water did not come out of the 
, , , Wendants’ grounds in as pure a state as when 
. ; 'jit entered. Where there were two streams, 
^ one pck^sing through the defendants’ gi ounds to 
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the stream, while on his premises, in a way 
which rendered the water unfit for ordinary 
use, but he alleged that the water, by the 
time it reached the plaintiff’s lands, was freed 
to the utmost possible extent from any noxious 
ingredients with which it had become impreg- 
nated ; and it did not appear that any actual 
damage was sustained by the plaintiff. Under 
these circumstances, the Lord Chancellor dis- 
solved an injunction which had been granted 
by the Vice-Chancellor, restraining the defen- 
dant from di veiling and using the water. Ik 

2. A., b3^ divcitmg a watercourse, brought 
a nuisance upon B., who connived at it ; yet 
the Court granted an injunction, for every con- 
tinuance is a ficsh nuisance. Amm.^ 2 Eq. 
Abr. 522, pi. S. 

3. On an information of the attorney-general, 
at the relation of an individual, and a bill by 
the relator, the Lord Chancellor granted an 
injunction e,i; x)iirte^ on affidavits, to restrain a 
purpresture in the liver Thames, and it appear- 
ing that there had been no previous writ of al 
qitod damjivm, and that an indictment in the 
King’s Bench was pending against the de- 
fendants for the same act. the Lord Chancellor 
refused to dissolve the injunction before the 
trial of the indictment, notwithstanding there 
were some affidavits on the part of defendants, 
stating that the act complained of was benefi- 
cial to the navigation ; it was also held, that it 
was immaterial to whom the soil belonged, it 
not being competent either to the Crown or to 
a subject, to use it for any purpose amounting 
to a nuisance. Att.-Ge}h» Y,JbMsonf 2 Wils. 
87. 

4. An order restraining persons from pollut- 

ing a stream should restrain them from such 
a pollution as would be to the injury of the 
plaintiff. Ztnr/fvood v, P^njcr 

Maliiug Co,, I'l Jur., K. S., 933; 14 W« IL 
78. 

5. If one has anciently pits which arc sepa- 
rated by a rivulet, he may cleanse them, but 
cannot change or enlarge them to the injury 
of the watercourse. Zroim v. Best, 1 Wils. 
174. 

G, In the absence of any allegation of pro- 
scriptive light in the plaintiff, the Court will 
not restrain the draining of gravel-pits into a 
stream, to the injury of watercress beds of the 
plaintiff’s supplied by such stream, v. 

Jlemrd, 10 W, II. 557. 

7. What conditions are required in order 
that a person establishing works on a running 
stream may, by long user of the water, acquire 
a right therein, although he has no proprietor- 
ship in the river or the water ; and may, as 
against new comers, obtain a right to pollute 
such stream. Wood v. Stadm, 2 Sim,, K. 8., 
1G3 ; 21 L. J., K. S., Oh., 25S ; 16 fe 75. 

8. "Where a prescriptive ris'ht to foul a 


iStrain the fouling 



WATEE AHB WATEECOUESE. 



allowed to go to rnin : — ITcId, that any right 
of fouling a stream attached to them was lost. 
Ih 

The owner of land on the hanks of a river 
can maintain a suit to restrain the fouling of 
the water of the liver, without showing that 
the fouling is actually injurious to him. Ih, 

C, wishing to prevent the. "water of a river 
from being" fouled by some dye-works, pur- 
chased from the owners of the dye-works a 
piece of land on the banks of the river, without 
communicating to them his object : — Held, that 
in the absence of any express reservation by 
the owners of the dye-works of the right of 
fouling, C. could maintain a suit to restrain it. 
Ib. 

A suit was instituted for an injunclion to 
restrain the defendants from fouling the waters 
of a river. The plaintift’s were occupiers o£ 
prinl-'works on the banks of the stream, and 
were also owners of a piece of land bordering 
the river, which they had purchased from the 
defendants or person under "whom he claimed. 
The defendants were the owncis of dye- 
works on a higher part of the stream, on the 
spot where a similar manufacture had formerly 
been carried on to a smaller extent, but had 
been entirely given up more than twenty years. 
The Vice-Chancellor had granted an injunction 
to restrain the fouling of the river generally : 
— Held, that the owners of the land on which 
the defendant’s dye-woiks stood had, by 
giving up the works for so many years, lost 
any right which they might have had to foul 
the stream, but that the increase in size of the 
works would have made no di:fference. Nor 
did the fact that other people fouled the river 
affect the right of the plaintiffs. S. C. 16 L. 

T., N. s., m. 

1. The owner of an ancient paper mill where 
the paper had been made fiom rags, introduced 
a new vegetable fibre, and carried on the works 
upon the same scale for making paper from this 
new material. For more than twenty years 
before this change the refuse arising from the 
paper manufacture had been discharged into 
a stream which ran past the plaintiff's house : 
— Held, that the easement to which he was 
entitled w’as to be presumed to be, not a right 
to foul the stream by discharging into it the 
%vashmg produced by the working up of rags, 
but a right to discharge into it the washings 
produced by the manufacture of paper in the 
reasonable and proper course of such manu- 
facture, using any proper materials for the 
purpose, but not increasing the pollution, and 
that the onus lay on the plaintiff to prove any 
increase of pollution . Bas^endale v. M ^ Murray ^ 
2 L. R., Ch., 790 ; 15 W. E. 32. 

2. There can be no prescriptive right to 
pollute a stream by the discharge of sewage 
in such a manner and to such an extent as to 
be injurious to public health. Even assuming 
that a prescriptive right to foul a stream with 
sewage can be acquired, such right must be 
restricted to the limits of it when the period of 
prescription commenced ; and if the pollution 
be substantially increased, whether gradually 
ot Suddenly, the Court will interfere by in- 
juhction to pevent the wrongful excess ; and 
if It be possible to separate the illegal excess 

‘ from the legal user, the wrongdoer must bear 
the consequences of any restriction necessary 
prevent the excess, even if it unavoidably 





extends to a total prohibition of the user. 
Blaclthuriie v. Stmiers^ 5 L. E., Ir., 1. 

3. In an action by mill owners, riparian 
proprietors, to restrain the dischai*ge of water 
containing acid into a stream, where the defen- 
dant asked that damages, in lieu of an injunc- 
tion, might be given, an injunction was granted. 
Penn'nujfon v. lirUifiO}} Hull Coal Co,, 5 L. E., 
Cb. D., 7G9 ; 4G L. J., Ch., 773 ; 37 L. T. 149 ; 
25 W. E. 874, 

4. As to pollution of a well supplied with 
•water percolating through the earth, and not 
flowing in any defined channel. feJee Wovierdey 
V. Chiireh, 37 L. T., N. S., 190. 

Bee aho Mikes and Mikeeals, IV, 6-— 
Nuisakce, II. VI. 

IX. CLEAXSINd AEB REPAIBS. 

5. A watercourse, whether called by the name 

of sewer or brook, cannot be allowed to rcniain 
ill such a state as to be a nuisance to the 
neighbourhood, or to be coveicd over and 
turned into a sewer so as to take a"way from 
the occupiers of adioining lands any "rights 
they may have to use it as a watercourse. 
Att.-Oen. V. Jlachiey Board of 44 

L. J., Ch., .545 ; 20 L. B., Eq., 026 ; 33 L. T. 
244. 

6. A local Act incorporated certain persons 
for the purpose of seeming a regular and proper 
supply of water to millowners whose "woiks 
were situated on the hanks of the river Bann, 
These persons had powers given them to collect 
the waters of several small streams into a 
reservoir, and, as often as necessary, to send 
down those ivateis to the Bann through the 
channel of a stream called the Muddock. The 
second clause directed them to make, erect, 
construct, maiutaiu, repair, and keep.” by means 
of a reservoir, a due and adequate supply of 
water for the river Bann at all seasiins of the 
year; and to enter on the lands of the different 
streams named ; to do what was necessary 
foi the conveyance and due regulation of the 
supply of sucliwatcis, and to ‘‘make, erect, 
alter, maintain, lepair, widen, deepen, scour, 
cleanse, and keep ])roper and sufficient conduits, 
aqueducts, channels and atiTCourses, drains, 
fcedcis, weirs, dams,” etc. The 82nd clause 
gave similar directions, and ordered that the 
surplus water should be returned into the 
different streams fiom which it had been taken, 
and also made provisions for supplying with 
■water the cattle depasturing in fields adjoining. 
The persons incorporated under the Act erected 
the reservoir, collected the waters of the differ- 
ent streams, and sent them through the channel 
of the Muddock to supply the Bann, but, after 
a time, neglected to cleanse the channel of the 
Muddock, so that at times it overflowed its 
banks and did damage to the lands of the 
adjoining proprietors : — Held, that under the 
woi’ds of the Act there was an obligation on the 
persons so incorpoiated to take care that the 
due execution of the works and operations 
intended the Act should not be injurious to 
the lands lying along the banks of the Muddock, 
and that the bed or channel of the Muddock 
must be cleansed and kept in a proper state 
for the flow and refiorv ot the water that had 
to pass through it. Geddis v. Bann 

<3?., ^ L. B., App, Cas., 430, 

E., C. L., 160. 
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1. The right of one proprietor to an ^inter- 
rupted flow of water, by means of pipes ^hich 
run through the land of another, carries with 
it the right to enter upon that land for the pur- 
poses of cleaning and repaiiing or otherwise for 
the preservation of the pipes ; and the Court 
will grant an injunction to restrain the servient 
owmer from the ‘commission of any act which 
causes the dominant owner greater difficulty 
and expense in the exercise of his rights, or 
which, if suflered, might materially affect his 
Tights in futuie. Goodhart v. HyeU, 32 W. E. 
Idj. 

X. SUBTERRANEAN, 

% Queere, whether the owner of an old w ell 
can prevent his neighbour from sinking a vtqIX 
In his own land, on the ground that thereby 
the supply of vrater to the old well ivill be 
drawn off, or diminished. Hammond v. Haiti 
10 Sim. mi ; 4 Jur. 694. 

3. The principles which apply to the right to 
winter flomng in a certain and defined course, 
whether in an open and visible stream, or in a 
subterranean channel, are inapplicable to water 
percolating through underground strata, having 
no certain course or defined limit, but oozing 
through the soil wherever the rain penetrates. 
G^mmuore v. MiehardSi 7 H, L. Ca, 349; 5 
Jur., N, S,. 873 ; 33 L. T. 3o0 ; 7 W. E. 685 ; 
29 L. J., Exch., 81. 

The right to the enjoyment of a natural 
stream of water on the surface ex jnre^ mttnrcB 
belongs to the proprietor of the adjoining land 
asanaUiral incident to the light to the soil 
itself. He lias the right to have it come to him 
in its natuial state, in flow, quantit}^ and 
quality, and to go fiom him without obstruction, 
upon the same principle that he is entitled to 
the support of his neighbour’s soil for his own 
in its natural state. Ih. 

Buch a right in no way depends upon pre- 
scription or the presumed giant of his neigh- 
bour, nor from tlie presumed acquiescence of 
the proprietors above and below, as stated in 
V. Blmdell (12 M. & IrY. 324); and Smith 
V. Mmrkk (7 0. B. 615). Ik 
A millowner upon a river had for upwards 
of sixty years enjoyed the use of the water 
in the river for the purpose of working his 
mill. The river was, and always had been, fed 
and supplied above the mill by (among other 
sources of supply) the rainfall upon a district 
of many thuusand acies in extent, winch, either 
by streams or by percolating through the stiata, 
found its way into the river. A local board of 
health for the town dug a well upon their own 
ground, within the above district, and, by con- 
St^tly pumping, abstracted large quantities of 
'^ir, wheh would otherwise have found its 
derground to, and have been applicable 
'4ble to, the milk The natural effect 
istaht pumping would be the sensible 
1^ t|ie water supply of springs and 
,, The question was, 

t the miUowner could maintain an action 
' ^ Ilf khe underground water ; 

was not maintainable. 


floating in a defined surface channel through 
the adjoining land. Grand Jmiotlon Canal 
Co. v. Shnijar, 6 L. E., Oh., 483; 24 L. T., 
N. S., 402.* 

The Grand Junction Canal was, near Tring, 
supplied with water from a mill pond, which 
pond was supplied partly by water flowing 
above ground from^ a horse pond, and partly 
by subterranean springs. The Local Boaid of 
Health of Tnng constructed a sewer, which, 
through detective construction, as the canal 
company alleged, diminished both supplies of 
water to the mill pond, and so injured the canal 
company, who filed a bill to restrain the local 
board Held, that there was no remedy foi* 
the abstraction of the underground water, but 
that there must be an injunction to restrain 
the inteiference with that flowing above 
ground. Ih. 

5. When a well is supplied with water which 
percolates thiough the earth, and does not 
flow through any defined channel, although the 
owner of the well is not entitled to the water 
until it actually enters bis well, the occupier 
ot adjoining property will be restrained from 
using a cesspool therein in such a manner as to 
pollute the water coming through his propeity 
and supplying the well. Womerhleij v. Church, 
17 L. T., N. S., 190. 

6. T., who was lessee for lives renewable for 
ever of a parcel of gi’ound expressed in the 
oiiginal lease to be demised, •‘together with 
the free use of all springs and streams of water 
arising in or running through the demised 
piemises, or any part thereof, for any bleach- 
green or other works wffiich then were, or at 
any time thereafter should be, erected on the 
premises,” made two sub-lea >e& to different 
pel sons, for lives renewable for ever of portions 
of the premises, the first sub-lease being made 
in 1851, and describing the premises there- 
in comprised as “that parcel of ground 
formerly used as a bleach-green, together with 
the free use of all waters running in or run- 
ning through the demised premises or any part 
thereof, theretofore used for the purposes of 
linen manufactuie on the said lands, as fully 
as T. was entitled thereto ”; and the second 
being made in 1853, of the remaining portion 
of the lands, “ together with the free use of all 
water, if any, arising in or running through 
the demised premises, or any part thereof, as 
fully as T. was entitled thereto.” The interest 
in both sub-leases, as well as the equity of re- 
demption in the superior lease (which had been 
mortgaged), afterwards became vested in 
who was subsequently adjudicated a bankrupt, 
and the lands were sold by the Court of Bank- 
ruptcy. The plaintiff purchased the portion ot 
the lands comprised in the sub-lease of 1851 ; 
and one 0., under whom the defendant claimed, 
became the purchaser of the portion included in 
the sub-lease of 1853. Both portions of the lands 
were put up for sale by auction on the samedayr 
one of the conditions of sale providing thai each 
would be sold “ subject to existing easements f* 
but the Court, having refused the plamttt*s first 
tender, he subsequently increased it, and y?'aS- 
not actually declared the ntOrchaser ^ until 
a few days after the confirmation of the 

to C, By deed of the 15th March 1876, made 
between the assignee of W. and certain other 
persons', and the ^plaintiff, which recited (JMer 
«^|^i:th4suporior lease, the Sub-lease of 1851. with 
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the water-rights thereby respectively granted, 
and the sub-lease of 1853, the grantors conveyed 
to the plaintiff the parcel of land fornierly 
used as a bleach-green, together with the full 
use of all water rising in or running through 
the demised premises, or any part thereof, there- 
tofore used for the purposes of linen manufac- 
ture, as fully as T. was entitled thereto under 
the recited superior lease or otherwise ; and all 
other (if any) the premises comprised in the 
lease of 1850, ‘‘excepting thereout and out of 
this grant ” the premises purchased by 0. By 
deed of the 11th April 1876, made bet ween the 
same grantor and C., and containing similar leci- 
tals to those in the conveyance to the plaintiff, 
the gi an tors conveyed to C. the lands comprised 
in the sub-lease of 1853. The testatum of this 
deed made no mention of water-rights. The 
plaintiff’s lands were at a lower level than the 
lands of C., and in the plaintiff’s lands, a few feet 
from the fence dividing them from O.’s lands, 
a copious stream of pure water issued from the 
ground. This water was peculiarly suitable for 
bleaching purposes ; and the plaintiff, who was 
a bleacher, deposed that he intended to use it 
for bleaching ; and, at the time of action 
brought, it was used for domestic purposes in 
the dwelling-house on the plaintiff’s grounds, 
and for the supply of a large mill thereon. The 
•defendants, who were the local sanitary author- 
ity, entered into an agreement with C. to per- 
mit them to bore for water on his lands, and 
they made a cutting on them a few feet from 
the fence, and obtained a large supply of water, 
whereupon the stieam on the plaintiff’s land 
eeased to flow. The plaintiff having applied 
for an injunction to restiain the defendants 
from diverting and obstructing the water from 
his stream, the Vice-Chancellor decided that 
the conveyance to the plaintiff expressly 
granted him this water, and that, as the 
grantors could not deiogate from their own 
grant, neither C., who derived his title from 
those grantors, nor the defendants claiming 
through him, could lawfully deprive the plaintiff 
of the use of the water in question But, held, 
on appeal, (a) that the conveyance to the plain- 
tiff did not grant him the right claimed, and 
that ho would not have been entitled to it even 
if the conveyance to 0. had contained au excep- 
tion of all existing casements ; and (b) that 
although the water flowed subterraneously in a 
channel which was, and by excavation could 
have been, ascertained to be defined, the prin- 
ciple of Cltasemove v. Hiehunls (7 H. L. Ca. 
3 19) applied, as the channel was not known. 
fiJtLartYl Belfast Poor Law Guardians^ 9 L. E., 
It., 172. 

1. Injunction against draining preparatory 
to opening a coal mine, with prejudice to a 
canal, before establishing the right at law, re- 
fused upon laches for two years, permitting 
expenditure. Bimlnglmm Canal Co. v. Llm/d, 
18Ves.515. 


XI. IHJTOIES BY. 

% If a person brings on to his own land any 
matter which, if it escapes, may prove injurious 
, to bis neighbour’s property, such as a laige 
» f r, body of water, he is liable to make eompensa- 
^ ' tion for any injury that may accrue from its 
I . ' ',<^ape out of his land ; and it is no defence, if 


it escapes and causes damage to his neighbour, 
that the injury was caused without any default 
or negligence on his part. Pletclier v. Bu- 
lands, 1 L. E., Exch,, 265 ; 12 Jur., N, B., 60S ; 
35 L. J., Exch., 154 ; H W. E. 799 ; 4 H. &: 0. 
263 ; 14 I... T.. N. B., 523. Affirmed snk mm. 
Hylands v. Fletcher, 3 L. E., H. L., 330 : 37 
L. J., Exch., 161 ; 19 L. T., N. 8., 220. 

3. The principle that if a man brings and 
accumulates upon his land anything which, if 
it escapes, may cause damage to his neighbour, 
he does so at his peril, is not applicable to the 
case of water stored in tanks in India, which 
have existed from time immemorial, and ai’e 
preserved and repaiied by the landowners by 
reason of their tenure, as essential to the wel- 
fare and existence of the people. Madras 
Bailmay Co. v. Caroftinaqarmn (Zemindar'), 
30 L. T., N. S., 770 ; 22 W.‘ E. 805. 

See also Mines and Minerals, IV. 5, 
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I. Supply of Water, 7537. 

II. Water-Eate, 7538. 

III. Compulsory Powers. 

1 . Taking Water nnder,l^Z^, 

2. Taling Land wider, 7540. 

3. Laying Pijjcs, 7540. 

4. Notice by Local Anthoi'itij, 7640. 
IV Nuisance by, 7540. 

V. Damage to Pipes, 7541. 

VI. Sale op Undertaking, 7541, 

VII. Shares, 7541. 


I. SEPPLY OE WATEB. 

4. A company is established by Act of 
Parliament, for supplying the inhabitants of 
several districts with water, at such terms as 
they should mutually agree upon ; and a sub- 
sequent Act provides, that the company shall 
only demand reasonable sums : — Held, that a 
court of equity has no jurisdiction, upon an 
offer to pay either a reasonable price, or that 
which was originally agreed upon, to comj)el 
the company to continue a supply to any 
inhabitant, beyond the term of his contract ; 
or to restrain it from discontinuing such 
supply, until the decision of the question by a 
trial at law. Weale v. HT'&f Middlesex Waters 
u'orhs Co., IJac. & Walk. 858. 

If the supply of water was to depend upon 
the reasonableness of the price, and not upon 
contract, a court of equity cannot interfere, as 
there is no mutuality, the company not being 
able to compel a person to take water. Jb, 

5. Plaintiff, through several mesne assign- 

ments, being in possession of a right, originally in 
the city of London, of supplying Bouthwark with 
water, prayed injunction to restrain defendant 
from encroaching on this right by raising ^ 
engines, laying pipes, etc. Defendant demurred 
to bill, for that plaintiff ought ftrst to hate 
established Ms right at law ; demurrer allowed^ i 
Whitelmreh r. Hide, % Atk. 391. , ^ I 

6. The Public Health (Scotland) Act ^ 
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s, 89j subs. 4 , proTiAestliat^Hlae local authority 
may cause all cxi&tiuu public cisterns, pumps, 
wells, reservoirs, conduits, aqueducts, and works 
u^od for the gratuitous supply ot^water to the 
mhabitants to be continued, maintainea, and 
plentifully supplied with water. A well 
situated on prnate ground, the water of which 
has been used for domestic purposes giatuit- 
ously by the inhabitants m the vicinity tor the 
prescriptive peiiod, is a public well writhin tbe 
of this section ; and the local anthorily 
can enter on the land and do all acts to the 
well for continuing and maintaining it, which 
the inhabitants might have done bcfoie. And 
this, notwithstanding that there may bo a 
company with a vested light to snpply the 
inhabitants with wwter. Situated m one corner 
of a private field in the parish of Denny is a 
well. From the %vell to the entrance of the 
field a footpath leads, and from this entrance 
to the public road going through the village of 
Benny there is a cart road. The inhabitants 
of Benny had for the presciiptivc peiiod used 
the water of the wrell lor domestic purposes, 
and had had the w-ell, itiicr aha, cradled with 
stones at their own expense. Dp to 1877 
Benny wras a mere village, wdtbout any burghal 
territory. But in that year Benny, with the 
adjoining village of Bum pace, wms constituted 
a police bni*gh under the provisions of 25 26 

Viet., c, 10 i, and the police commissioners of 
the burgh then became ibo local authority 
under the Public Health (Scotland) Act 1867 
(80 Sc SI Yict., c. 101). In 1878 the commis- 
sioners, in their character as local authority, 
and under the authority of subs. 1, s.89 of the 
iast-mentioricd statute, caused the w^ell to be 
covered in with an iion plate, and placed 
therein a handpump, writli the avowed object 
of keeping the w^ell free fiora pollution. The 
proprietor of the field, alleging the well to be 
his private property, raised a process of inter- 
dictf and suspension against the local authoiity 
praying for removal of the cover and pump, 
<^to«:^Held, that the well was a public well 
Kripln the moaning of the statute, and that 
the local authority, asicprcsenting the inhabit- 
ant% had not done anything in excess of their 
powers. Smith v. Arehihald, 5 L. E., App. Cas, 
(Sc.), 489. 

1, Upon a contract by a water company in 
Scotland to supply a town with pure and 
wholesome water, at a certain rate of charge, 
in consideration of the privilege to do so 
exclusively, the company insisted that it was 
entitled to prevent the use of salt water coming 
from, the sea, and for that purpose sought an 
interdict or injunction, which, however, was 
refused. The refusal was confirmed on appeal 
by the House of Lords. Skaw's Water Co, v, 
{MapMrates)^ 2 Macq. H. B. Ca. 


0, for the purposes of the customs duties. The 
0, company wms ])roceeding to lay dowm pipes, 
which they alleged were necessary for the 
supply of C,, but which they admitted they 
intended to use for the purpose of carrying 
water beyond the limits of their powers. At 
the suit of the boaid of health of C., the Court 
resiramod the company from laying down 
pipes under the streets of C. for the purpose of 
supplying with water any parish or place not 
boing'part of the port of C., or any paiish or 
place within or adjoining such town. Cardiff 
{Mayor) v. Cardiff Water^vorhs Co,, 5 Jur.y 
N. S., 953. 

3. A corporation obtained parliamentary 
power to collect all the water from the gather- 
ing grounds of a distnct, but was bound to 
supply to a particular township not less than 
25,000 gallons, or moie than 75,000 gallons of 
water per day, at the puce of Gd. per 1,000 
gallons, and the amount to be supplied between 
the maximum and minimum limits was to be 
at the option of the purchaser : — Held, that 
the township might enforce the supply of moie 
than 25,000 gallons per day for the purpose of 
selling part of it at a profit to a neighbouring 
township. Halifax (^May 07*) Sooth ill 
Local Board, 30 L. T., H, S., 513. Affirmed 
31 L. T., H. B., 0. 

4. A waterworks company is not within the 
meaning of the Public Health Act 1875, s. 52,. 
able and willing “ to supply water -within the 
district of a local authority,” unless it has both 
the necessary powers and the requisite supply 
of water. lliohnond Waterworks Co, ana 
S(nith7varJi and Va^ixliall Watenmidis Co, v. 
Biehmond { Yestinj), 3 L. E., Ch, D., 82 ; 45 L. J.,. 
Ck, 44l;3iL.T., N. S., 480. 

When company R. had the necessar)^ powers 
but no water, and company S. had the requibite 
supply ot -water but no powers within the 
distiict, and company R. sold its plant to 
company 8., and certain members of company 
bought ^ all ^the shares in company E* 
with the intention of allowing company B, 
to exercise the powers of company R. : — Held,, 
that the powers could not be so delegated, and 
that neither company was able and wnlling 
within the meaning of the Act, and consequently 
that neither was entitled to notice under the 
Public Health Act 1848, s. 76, or under the 
[ Public Health Act 1876, s. 62. Ih, 
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6. By one of the special Acts of a waterworks 
company (7 Geo. 4, c. 140, s. 27), it was 
provided that the water-rate was to be payable 

according to the actual amount of the remi* 
where the same can be ascertained, and where 
the same cannot be ascertained, according' 
the actual amount or annual value upop 
the assessment to the poor’s-rate is coin,]p|i|4d.^’ 
By a later special Act (15 & 16 Viet, o. 157, 
s. 46), the waterworks company were compelled 
to supply water to occupiers of dwelling-houses 
for domestic purposes at the following rates, 
viz., “ where the ‘ annual value^ of Hie d 
house shall not exceed 200t, at a 
per anuum ou'^^ch value 
and where such ^ann 
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of a "home stipplied witli water by tbe water- 
works cmpany Held, that whether the later 
Act repealed the provisions of the framer or not 
the case mnst be dealt with under the later 
Act ; and that the words “ annual value ” in the 
later Act meant “ net annual value ” as defined 
in the Parochial Assessments Act 1836 (6 & 7 
Will. 4, c. 06), s. 1. Held, also, that “ annual 
value ” had the same meaning in the earlier as 
in the later Act. Coalillle v. Wood (2 0. B. 
210) commented on. JDohl}^ v. Grand Jwioilon 
Waterworhs 6h., 9 L. E , App. Cas , 49 ,* 53 L. J., 
Q. B., 50 ; 49 L. T. 541 ; 32 W. E. 432. Kevers- 
ing 10 L. E., Q. B. D., 337 ; 52 L. J., Q. B., 90 ; 
47 L. T. 504 ; 31 W. E. 339. 

1. The Sheffield Waterworks Company was 
authorized to receive payment by measuie and 
not by a rate for water supplied to fixed baths 
in private houses. Tlieie is no expiess pio\isioii 
in the principal or general Acts r s to how the 
water tor such a pm pose is to be measuied, oi 
whether the company or the consumer shall 
bear the cost of pioviding a meter or measur- 
ing the water, but by the Waterworks Clauses 
Act 1863, s. 14, where the company supplies 
water by measure, it may let to a consumer 
a metex iOT such remuneration in money as 
they may agiee upon • — Held, that a consumer 
taking water from the company for a fixed 
bath in his private house was bound at his own 
expense to measure the water so used by some 
automatic and self-registering meter or other 
instrument, or in some other equally accurate 
way, and to record the amount fiom time to 
time taken. Sheffield WatermorJis Co, v. 
JBinqliam^ 52 L. J., Ch., 624 ; 48 L. T. 604 ; 25 
Jj, A, Ch. B., 443. 


III. COMBUISOEY POWEBS. 

1. Talibiff Water under ^ 7539. 

2. Taldiig Land under, 7540. 

3. Laying Fijjes, 7540. 

4. Notice hj Local Authority ^ 7540. 


1. Taking Water under. 

2. An injunction to restrain the Grand 
Junction Waterivoiks Company from applying 
to Parliament for an Act authorising the com- 
pany to procure its supply of water by means 
of an aqueduct from the river Colne, instead of 
the Thames, as authoiised by the existing Acts 
under which it was incorporated, was retused. 
Ware v. Grand Junction JVater Co.y 2 Buss, k 
M. 470. 

A court of equity will not, at the instance of 
a shareholder, restrain a joint-stock company, 
incorporated by Act of Parliament, which 
prescribes its constitution and objects, from 
applying in its corporate capacity to Parliament 
and from using its corporate seal and resources 
to obtain the sanction of the legislature to the 
re-modelling of its constitution, or to a material 
alteration and extension of its object and 
powers. Ih 

Persons obtaining from the legislature 
powef to interfere with the rights of property 
are boiffid strictly to adhere to the powers so 
“fed to them to do no more than the 
ure has sanctioned, and to proceed 
the mode which the legislature has 


pointed out; but (except in a proceeding at 
the instance of the attorney-general) any one 
seeking the assistance of a court of equity, 
to restrain the violation of such a contract with 
the legislature, is bound to show that he has a 
piivate interest in the matter. Therefore where 
a waterworks Act empowered a company to 
divert the water of a stream (without limit as 
to quantity), by means of an open channel 
filled V itli loose stones, and they were diverting 
it by means of a culvert : — Held, that another 
company, which was entitled to the water of a 
stream into vhich the diverted stream had 
flowed, was not entitled to an injunction to 
restrain a violation of the terms of the Act as 
to the mode of diveision, Liverpool {Mayor\ 

V. ChorUy W^atcrworls Co,, 2 Be G. M, 'k 4. 

852. 

4. The Waterworks Consolidation Clauses 
Act 1817 (10 & 11 Viet., c, 17) places the 
taking of streams upon the same footing as the 
taking of lands under the Lands Clauses Con- 
solidation Act (8 & 9 Viet., c. 18) ; and a 
watoi works company was restrained from di- 
verting a stream belonging to the plaintiff, 
without first paying compensation for the 
same, or making deposit and giving a bond in 
accordance with the provisions of the Lands 
Clauses Consolidation Act. Ferrmid v. Bradford 
QIatjor), 21 Beav. 412 ; 2 Jur., H. S., 175. 

5. The abstraction by a waterworks company 
of water from a stream does not entitle a 
riparian proprietor below to require the com- 
pany to treat, under the Waterworks Clauses 
Act 1847, s. 6, for the purchase of his interest 
in the stream, bnt entitles him only to com- 
pensation as for land injuriously affected. 

B%ish V. Troivhrtdge Waterworhs Co,, 10 L. E., 

Ch., 459 ; 44 L. J., Ch., 645 ; 23 W. E. 641 ; 33 
L. T., N. S., 137. Affirming 44 L. J., Oh., 235 ; 

23 W. E. 830 ; 32 L. T., N. S., 182 ; 29 L. B., 

Iq., 291. 

The Trowbridge Waterworks Company was 
empowered to take certain brooks and streams 
for the purposes of its undertaking. B. was the 
owner of a water meadow which was watered 
by a stream called Biss Brook. Biss Brook was 
supplied in part by Biss Springs. The company 
took Biss Springs and so diminished the amount 
of water in the Biss Brook, and thus caused 
injury to the plaintiff’s meadow. The company 
had served no notice on B, under the Lands 
Clauses Act 1845, s. 18. B. then filed a bill 
for an injunction to restrain the company from 
taking the Biss Springs : — Held, that the Biss 
Brook was injuriously affected and nottak;©n 
within the meaning of the Waterworks Olausefe 
Act 1847, s. 6, and that, therefore, the com|»ny 
was not bound to serve a notice on B. under 
the Lands Clauses Act 1845, s, 18. Id, 

6. A waterworks company purchased a mill 
on the upper part of a stream, and thereby 
became riparian owners. It collected the 
water from the stream into a reservoir and 
applied it for the purpose of supplying a ^ 
neighbouring town with water. A canal eom<- 
pany being the riparian owners lower doira 
the stream, finding its flow of water affected, 
brought a suit for an injunction, and the water- 
works company by its pleadings claimed the i 
right to use the water in the manner complained 

of : —Held, that such user of the water by it , 
was neither a user in connexion wllhlhe 

inent of fhe wiM^eirworks companif ,• a Mf I ^ 
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sucli as an upper riparian owner had < 
"uo So, and l4t tho canal company i 
wL entitled to an ininnotion to resti.un such . 

nseroi the water. Strutdoti Jl(ifernmlsCo,,j. 

Wilfs aid Serbs Canal JSaiigaUon^ 4o 
L. J., Oh., 638 ; 7 L. E., H. L.. 09/ ; 2 1 ^ 

9Ri • 3.3 L T al3. Affirming 9 L. K., On., 401 , 

43 f T Ch 393 ; 30 L. T. 443 ; 22 W. E. 444. 

K B. 212 ; 29 L. T . N. S. 722. 

Held, also, that such user being claimed 
as of riffht might be restrained by injunction 
without proof of substantial damage alieady 
susioined or imminent theiefrom Jm, 

A canal company was established by Acts ot 
Parliament winch gate it the right of taking 
water fi’om streams within the distance of 2,000 
yards, for the pui'pose of making and main- 
taining its canal. It purchased a mill on 
the stream in, question, and so became riparian 
owner. It afterwards ceased to use the 
mill that bv tlie purchase of the mill 

it acquired all the rights incident thereto, m 
ihe same way as such rights would have been 
acquired by a private individual, and not 
fettered or restricted within the limits of its 

St dutory powers as a canal company. ^ Ih, 

When a corporation acquiies lipanan lands 
under |iarliamentary powers, all ripaiian rights, 
whether ordinary or prescriptive, already sub- 
sisting in respect of those lands, attach to such 
corpoialion ; and if the special objects of its 
incorporation include purposes requiring the 
use of the water, the supply of water to which 
the corporation is entitled will be measured by 
the extent of user necessary for the purposes 
of the Act, if such user would be more exten- 
sive than that to which the corporation would 
he entitled as the successor of the former 
tipaiian owner. Th. 

% Taking land under. 

1, When a corporation ivas under an Act 
empowered to make a conduit tor water through 
a wld at some distance below the surface 

- Held, that !t was not necesvsary for it to make 

compensation for damage by severance of raine- 
rah where it was not requii ed by the provisions 
? of the Waterworks Clauses Act 1847 to pur^ 

chase them. Ue Ilttidcnfield Corjparatwii and 
Jdmni, 17 b. R.. Eq., 476 ; BO L. T., N. S., 78* 
Affirmed 23 W, R. 100 ; 31 L, T., N. S.,466; 44 
; L. X, Ch., m I 10 L. R., Ch , 02. 

2, The meaning of the Waterworks Clauses 
Act 1847, s, 1 2. IS, that subject to a company | 

i, . having authority to take lands and construct 

« works, then, i! the company has power and 

j j ; 1 Space and loom enough in the land which it 

T I is authorized to take to afford it an area 

■ . ' ' ^ ^ for additional works, it may be empowered 
t ■' *• ? to 'make the collateral and auxiliary works le- 

i . tb in the section. Simimn y. Sontl} 

■< , ^ ^ BtaSmUhin Waterm>rh^ 6h., 4 Be G. J. & S. 

" “■ '4 : / I f] im ; 34 l. x, ch,, sso ,* 13 

Idi: m » i m W- ISl ; 11 X. X*, H. S., 411 ; 

r ‘ A , f ' T91 1 % 1. 184, 279. 

■ ^ ‘ ' , XhO whd<| of the Act is, that it refers 

. \ ' by anticipation to the special Act for the pur- 

B p M therein what is the land to 

^ life ^ the works to be dbmfe 

‘ land* ; Referring" to that^ it ipvfeBts the 

. ^ . com'imny'. with certain ^general' powers' which ^ 

* i I ' ‘ iho bl j 


carrying into effect upon the land authorized 
to be taken the woik which by the special Act 

is definitively described. Ik 

A waterworks company, before applying to 
Parliament, deposited plans, showing that a 
certain field would be affected by a tunnel 
passing forty-five feet below the siiiface, and 
gave a notice to the owner accordingly. The 
company obtained its Act, authorizing it to 
constiuct its woiks according to the plans, and 
afterwards proposed to take the field, sink a 
well, and erect pumping machinery theieon : 
—Held, that the company could not, by the 
exercise of its compulsoiy powers, take any 
portion of the field other than so much as was 
leqiiired for the tunnel. 

3 . Laying Pipes. 

3. Under s. 31 of the Waterworks Glauses 
Act 1817, 10 & 11 Viet., c. 17, it is incumbent 
upon the undertakers intending to bieak up a 
road to communicate beforehand their proposed 
plan or method of executing the work to the 
load authority ; and this in a sufficient manner 
to enable the road authoiity to judge whether 
what is proposed ought to be done without 
modification. If the plan is not approved of 
by the road authority, it rests with the under- 
takers to apply for the determination of two 
ju'^tices before proceeding to operations, M!d y- 
ware Ilujhvay Board v. Coln^ Valley Water 
Co,, 46 L. X, Ch., 889. 


4. Kotice by Local Authority. 

4. The Public Health Act 1848 (11 & 12 
Viet, c. 63). s. 76, is not materially extended by 
the Public Health Act 1875 (38 & 39 Viet, 
c. 55), s. 52, and therefore a local authority, 
desiring to construct waterworks, and having, 
before the passing of the latter Act, given the 
notices required by s. 75 of the former Act, is 
not, in consequence of the passing of the latter 
Act, required to give the notices under s. 52 of 
that Act. Rielmond Watenmrlis Co. ami the 
8(ndhmrh and Vau^tlmll Waterieorli^ Co, v. 
Michmoml (Vestni), 3 L* B., Ch. B., 82; 45 
L. X, Oh., 441 ; 34 L. X., H. B., 480. 


IV. NTriSAHCE BY, 

5. A -waterworks company, by its special 
Act, incorporating the Waterworks Clauses Act 
1817 (10 & 11 Vici, c. 17), was empowered to 
construct a reservoir in a certain locality, and 
to use the waters which flowed into a certain 
river, but the Act gave the company no power 
of acquiring the land compulsorily, and did not 
provide for the reservoir being of any particular 
construction; it contained provisions for keep-^ 
ing up the supply of water in the giver. 
Another private Act of the company, passed 
after the consirbction of the reservoir, recog* 
nized it as an existing work, and gave the 
company certain rights against mill owners on 
the stream as regaa’ded the quantity of 
but saved all other rights. The company’s 
works fouled the river with mud, so much as 
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mills of the pkiutiff on the river hank Held, 
that there was nothing in the Acts to take away 
Ms right to have the water pure and in its 
natural state, or to deprive him ot his right of 
action for the injury sustained thereby, and 
therefore (the damage having been proved to 
he substantial) to avoid multiplicity of actions 
the plaintiff was entitled to an injunction re- 
straining the nuisance. Clowes v. Stafford'ihire 
Potteries Watenmrhs Co,, 42 L. J., Oh., 107 ; 

S L. E., Ch., 125 ; 27 L. T., N. S., 521 ; 21 
W. B. 82. Beversing 27 L. T, 298. 

1. Under the Waterworks Clauses Act 1847, 
tlihre is a clear distinction between the company 
taking a whole stream and their injuriously 
affecting it. In the former case they cannot 
take the stream without consent, except upon 
payment of the purchase money, or making 
deposit and giving bond. In the latter case 
compensation is to be made in the ordinary 
mode. Fermnd v. Bradford (Mayor), 2 Jur,, 

S,, 175. 

2. A local Act incorporated certain persons 
for the purpose of securing a regular and 
proper supply of water to millowners whose 
works were situated op the banks of the river 
Bann* These persons had powers given them 
to collect the waters of several small streams 
into a reservoir, and, as often as necessary, to 
scud down those waters to the Bann through 
the channel of a stream called Muddock. The 
2nd clause directed them to ‘‘make, erect, 
construct, maintain, repair, and keep,” by 
means of a reservoir, a due and adequate supply 
of water ifor the river Bann at all seasons of 
the year; and to enter on the lands of the 
diffeient streams named ; to do what was 
necessary for the conveyance and due regula- 
tion of the supply of such waters, and “ to 
make, erect, alter, maintain, repair, widen, 
deepen, scour, cleanse, and keep proper and 
sufficient conduits, aqueducts, channels and 
wattu'courses, drains, feeders, weirs, dams,” 
etc. The 82nd clause gave similar directions 
and ordered that the surplus water should be 
refill ned into the different streams from which 
it had been taken, and also made provisions for 
supplying^with water the cattle depasturing in 
heids adjoining. The persons incorporated 
under the Act erected the reservoir, collected 
the waters of the different streams, and sent 
them through the channel of the Muddock to 
supply the Bann, but, alter a time, neglected 
to cleanse the channel of the Muddock, so that 
at times it overfiowed its banks and did damage 
to the lands of the adjoining proprietors : — i 
Hold, that under the words of the Act there 
Was an obligation on the persons so incorpo- 
rated to take care that the due execution of 
the works and operations intended by tbe Act 
should not be injurious to the lands lying 
along the banks of the Muddock, and that 
the bed or channel of the Muddock must be 
cleansed and kept in a proper state for the 
ffow and refiow of the water that had to pass 
through it. CeddU v. Bam Meser^ooir 04?., 

8 U* B*, App. Oas., 480, 

See alio III, ante. 
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company, under the powers of 
ament, took Itod in which were 


If i : 


laid certain pipes belonging to a waterworks 
company. These pipes ivere not removed by 
either of the companies at the time the railway 
company took the land, but the ground in 
which they lay was overlaid by that company 
by additional soil to the depth of several feet. 
Subsequently, the railway company, in tunnel* 
ling through the ground, came upon the pipes 
and removed them, hut did not hand them over 
to the waterworks company or pay it their 
value. On these facts it took proceedings 
under the Lands Clauses and the Bailways 
Clauses Acts for settling the amount of com- 
pensation to which it was entitled as for an act 
injuriously affecting its interest in the land : 
— Held, that the facts stated gave it no in- 
terest in the land, and that it consequently 
could not maintain proceedings for compensa- 
tion for injuriously affecting it, Mw Mirer 
Co, V. Midland Mailway Co,, 25 W. B, 502; 
36 L. T., N. S., 539. ' 


VI. SALE or UHDEETAKim 

4. By a deed executed in 1857, in pursuance 
of a preliminary agreement and an Act of Par- 
liament confirming the same, ceriain water- 
works and property were transferred by an old 
company to a new company, upon certain 
terms, under which the latter was to pay to 
the former a rent equal to interest upon the 
share capital of the former at 5 per cent, with 
a clause for reducing the rate of interest to 4 J 
per cent, in certain events. The deed contained 
a proviso that, if the transferee desirous of 
becoming absolute owner of the works “should, 
on or before any 25th day of December, a^er 
having given to the old company six calendar 
months’ previous notice ot its desire to avail 
itself of the option thereby given, pay unto 
the old company” the amount of its share 
capital, the party making such payment should 
thereupon become entitled to the works freed 
from the rent thereby reserved. Notice to 
purchase was given in due course, but the 
money was not paid at the time specified in the 
notice : — Held, that the right to purchase had 
not been lost by the non-payment of the money. 
Ward V. Wolverhampton Waterworhe Co,, 20 
W. E, 85 ; 25 L. T., N. S., 487 ; 13 L, B., fed., 
243; 41L.J., Ch.,308. 


m SHABES. J 

Meniedies,'} 5, Though shares in waterworks { I 

are a legal estate and a corporeal inheritance, , | 

yet no one proprietor can receive the profits ^ 

himself, and as there is no other way to get at . i ^ . 

it, it is proper to come into this court for 
mesne profits. Tmmend v. Aik, 3 Atk. 337. 1 1| 

Matwe of,'} See Chaeity, V, IX, 

Boweb, 1, 3«-SxooE AHD Shares, VI, 
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- ^ ™ t)ill waa dismissed, urith 
©TO. ■ jSfe2^^ T, District Gas 

&.,8/ur.,N.S.,422;10W.B,«2, Affimed, 
SI L.,J.j Ch., 503, 

^ S P.. "Was the ownor of an inn, the yard of 


— * il? tn Streets and FuUie Ways, 
HMHWAY— LOCAIi (xOVIlBirMBNT, v 11. 

TtJEmKE. ^ o ^ 

<— * «4^ ti'h Bfklgis and Level Crossings* bee 

lUlLWAY. ^ ^ ^ 

tinder Special Statutes, See COMMOK, I Y . 

9 - Bailway— TKA aiwAY. 

See also Basement— Ferry— Vendoe and 
PUECHASEB. XXVII. 

I ACQUISITION OF. 

3. By Brant, 7542. 

Seeaho III, kY. post, 

% On Severance of 
d, Beservationof'l^H, 

4. Way of Necessity, 

5. By Prescription, 7544. 

II. FTON-USBR AND ABANDONMENT, 7544. 
Ill User, Extent of, 7545. 
lY. Alteration of, 7546. 

See also III. ante, 

Y. Obstbuction and Interference 
WITH, 7546, 

See also 1. 1 mite* 

YI BefAIR 7547. 

YII PROGEEDINOS IN EESFECT OF, 7547. 

1. ACftUISITIOSr OF. 

1, By Brant, 7542. 

2, On Severance of Land, 754S. 

3, Btservation of, 7644. 

4, Way of Necessity, 7544, 

5, By Prescription, 7644. 

1 . By Oraat. 

1, The lessees of a colliery haTing agreed to 

S I to the lessees of a neighbouring colliery 
ce to nse a right of way enfoyed by the 
er, the owner of the first colliery having 
Ranted to the second lessees the same right of 
mm during a tern of years, and afterwards, by 
asa^ment from the first lessees, become pos- 
sessed of the first colliery, and the right of way ; 
an injonction was granted to restrain him from 
removing the materials and destroying the way. 
Nemiareh v. Brandling, 3 Swan. 99. 

2. A freeholder of land, which was let for 
building purposes, entered into a covenant that 
the owners and occupiers of the houses should 
have a free right of way over certain roads, and 
should^ have full use and enjoyment of the 
roads in as absolute a manner as if they were 
public roads. The roads had not been dedicated 
to the public. At the invitation of the occu- 
I p'tejbutwithout the consent of the freeholder, a 
company broke up the surface of the roads 
i m order to lay down gas to some of the houses. 
The treehiblder filed a bill for an injunction 
, against the company. The occupiers of the 
houses 'which gas had been &eady laid 
dowE^ not having been made parties, the cause 
, ^as orders to stand over for them to appear. 


which was approached by a passage over adjoin- 
ing property of M. P. and M. agreed to alter 
their boundary, and substitute a new passage 
for the old one. M. accordingly, in 1854, con- 
veyed to P. a small strip of land reaching 
across the end of the new passage wdiere it 
entered the yard, and granted to him, his heirs, 
and assigns, “ rights of way at all times and 
for all purposes along a passage intended to mn 
between the piece of land hereinbefore conveyed 
and a street called the Tyrrels.” By another 
deed P. released his rights of way over the 
old passage. The plaintitf was a lessee of the 
inn and yard under P. The defendants were 
tenants of M., occupying warehouses on his 
propeity, and the bill was filed to prevent the 
defendants from allowing carts and waggons to 
remain stationary in the passage in course of 
loading and unloading so as to obstruct the 
access to the yard Held, that the right of way 
was not a right in gross, but was appurtenant to 
the property occupied by the plaintiff, so that 
his lease gave him a right to the enjoyment of 
it. Thorpe v. Bj'wnifiU, 8 L. E., Ch., 650. 

4. It was stipulated, by an agreement 
between the parties to a suit, that the plaintiff, 
Ms heirs and assigns, should have fulPand free 
permission “ to nse at all times the roads and 
ways in and through the defendant’s estate.” 
There were two roads traversing the estate, at 
the further extremity of which, where his land 
termiuated, certain existing obstructions were 
continued by the defendant, so that the 
plaintiff, whilst he had the nse of the roads 
over the estate, could not pass beyond it, 
An injunction was granted to restrain the defen- 
dant from making and continuing the obstruc- 
tion at the extremity of his land. Phillips v. 
Tmly, 8 Jur., H. S., 999 ; 6 L. T., K 8 ., 796. 
Affirming 3 Giff. 632 5 8 Jur., H. S., 711 ; 6 
L. T., N. S., 212. 

5. The grantee of a right of way which has 
been obstructed by the grantor may without 
trespass go seetra vlam over the grantor’s land. 
Selhj V. NettlefoU, 22 W. B. 142 ; 43 L. J., Oh., 
359 ; 9 L. E„ Oh., Ill ; 29 L. T., N. S., 661. 

Hotice of such an interrupted right of way 
is notice of all the rights appertaining thereto. 
This right to go ea5t7*a viani is one which can 
be protected by injunction, but the injunction 
must be limited to the time during which the 
obstruction lasts, and is not to prevent the 
grantor from substituting any other convenient 
mode of user, and is not to extend so as to 
authorise the grantee to nse the mode of 
access, across the defendant’s land, for the 
continuous passage along the way granted. Ib, 

6 . By a lease a demise was made of a dry 

dock, described as bounded on the west by a 
roadway or a passage running between the 
dock and certain newly-erected warehouses, 
together with free liberty and right of way 
for the lessee, his workmen and servants, and 
all other persons and person, by his authority 
or permission, from^ time to time, and at all 
times thereafter during the continuance of the 
demise, in. by, through, and over the' roadway, 
lying to the west of the demised prenns^j • 
jointly with the lessor and his tenants.? ■ Be- 
tween the dock and the warehouses *was a 
strip of land of twenty-three feet in breadth. 
At the date of the lease that pait of the strip, 
fourteen fee -^ ^ 
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tlie extretmty of tlie pavement 'a strong kerb 
three inches high* On this kerb a strong fence 
was erected either before or soon after the 
date of the lease : — Held, that the right of 
way Conferred by the lease extended over the 
whole strip, and not merely to the portion of 
it adjacent to the dock ; bnt that it was con- 
fined to foot passengers. Comem v. Hose, 12 
L. K., Eq., 366 ; 24 L. T., K S., 820; 19 W. B. 
792 

1. A conveyance to the plaintifi granted to 
him a right of way through the gateway of 
the vendor (which opened into a close after- 
wards bought by the defendant) to a wicket- 
gate to be erected by the plaintiff at a given 
point into apiece of garden ground, part of 
the premises purchased by the plaintiff. The 
plaintiff built a cart-shed on this piece of 
garden ground close to the point wdiere the 
wdcket-gate was to be, and claimed a right 
of carriage-way to it ; — Held, that he was not 
confined to a right of footway, but was entitled 
to a right of way for all purposes. JVatts v. 
KeUon, 6 H. E., Ch., 166; 40 L. J., Oh., 126; 
19 W. B. 338 ; 24 L. T., H. 8., 209. Affirming 
18 W. B. 746. 

SemdUi if the owner of a house and land 
makes a formed road over the land for the 
apparent use of the house, and conveys the 
house separately from the land, with the ordi- 
nary general words, a riglifc of way over the 
road will pass. /&. 

2. A grant of a right of “ ingress, egress, and 
regress is a grant of a right of way from the 

• loem a quo to the locus ad quem^ and from the 

locus ad quern forth to any other spot to which 
the grantee may lawfully go, or back to the 
locus a quo. By a deed of conveyance from a 
railway company of a close of land the grantee 
was given a right of free “ ingress, egiess, and 
regress,” to and from certain private roads 
which bounded the close and led to the railway 
station and on to the public highways : — ^Held, 
that the grantee was entitled to pass from the 
close to the private roads, and thence to the 
public highways, or in the reverse direction, 
and was not limited to passing from the close 
to the railway station, or mce vend. Somerset 
^ V. Chreai Western Railway Co.^ 46 L. T. 883. 

3. Where two closes in one ownership ad- 
join^ and a formed way leads over one to the 
other, and is used therewith, and the owner 
grants the latter close ‘‘with all ways now 
used therewith,” a right of way over the way 
passes to the grantee, whether the way was 

^ constructed before the unity of possession or 

not. The defendant, the owner of two pieces 
of land P. and B., made an agreement with 
^ the plaintiff to convey so that P. should belong 

f to the defendant and B. to the plaintiff. The 

I only access to B. was by a defined gravelled 

[ I path crossing P., which path it was assumed 

f in this action had not existed before the unity 

i of possession. By a conveyance executed in 

, ^ pursuance of the agreement, P. and B,, “ with 

all ways with the same mow enjoyed,” were 
conveyed to a trustee as to half thereof to the 
I • use of the defendant, and as to half to the use 






by vesting B. in her with a right of way over 
the path, and vesting P. in the defendant, 
subject to the right of way: — Held, that a 
conveyance executed in pursuance of the 
agieement ought to have contained an express 
grant of the right of way ; that such right 
would have passed by a conveyance containing 
the common general words; that it was im- 
material whether the 'way was constructed 
before the unity of possession or not ; that 
the plaintiff had not abandoned her right ; 
and that she was entitled to rectification as 
claimed. BarlshireY. 6hnil)b^ 18 L. B., Ch. D., 
6X6 ; 50 L, J., Ch., 731 ; 45 L. T. 383; 29 W. B. 
929. 

4. A right of way acquired by prescription is 
restricted to the purposes for which it was 
acquired. But where such a right is acquired 
by grant, the limit to the right of user is a 
question depending on the construction of 
the instrument of grant. United Zand C&. v. 
0reat Eastern Railway dh., 33 L. T., H. S., 
292; 44 L. J., Ch., 685; 10 L. B., Ch., 586: 28 
W. B. 896. Affirming 17 H. B., Eq., 158: 22 
W. E. 126. 


2. On Severance of land. 


5, There being two tenants of adjoining 
premises held under the same landlord, the 
tenant of one of the premises acquired a right 
of way to his vaults through the adjoining 
premises. The landlord sold both premises 
at one sale, with a condition that they were 
to he subject to and with the benefit, as the 
case might be, of all subsisting rights or 
easements of way or passage so far as any 
person might be affected thereby : — ^Held, that 
the vendor being subject to no liability as 
to right of way, the purchaser of one tenement 
could not enforce a right of way as against the 
other. Ramel v. Anderson, 8 Jur., N. S., 328; 
31 li. J., Ch., 610 ; 10 W. B. 366 ; 7 L. T., H. S., 
83. 

6. General words in a conveyance passing 
all ways with the land conveyed, occupied, 
or enjoyed, will not convey to the vendee a 
way which originated in the user by the 
vendor of his own land for his own con- 
venience, and which had no existence prior 
to the unity of possession of the vendor. 
Thomsons. Waterlow, 37 L. J., Ch., 495; 18 
L. T., H. S., 646 ; 6 L. B., Eq., 36 ; 16 W. E. 686. 

The case would be different had the way 
existed prior to the unity of possession of 
the vendor, and been thereby extingui^ed or 
suspended. IK 

The owner of two adjoining closes, A. and? 
B., who had during the unity of possession* 
made and used, for his own convenience fon* 
agricultural purposes, a way across B. to A.^. 
executed a conveyance of close A. to a pur* 
chaser with these general words, “togetheri 
with all ways, easements, and appurtenances- 
thereto appertaining, and with the same now 
or heretofore occupied or enjoyed.” The pur- 
chaser, who had access to A. from other fend 
of Ms own, claimed under the conveyance the 
right to use the roadway over B, Held, that 
as there waa no roadway over B. to A before 
the unity of possession, the right to use it did 
not pass under the general words of the oo&v 
teyanoe, Ih t 
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1. When a right of way is granted to ^^the 
owner and owners for the time being ot 
tods, and the lands are subsequently severed, 
the grant gives a right of way h> Jhe owner 
for the time leing of ^ery part of the ^ered 

lands. Mwcmnen v, w n’ 

m j 46 Xi. J., Ch., 459; 36 L. T. 385 ; 25 W. B. 

469 

2. One entitled to aright of way oyer a step 

^ J3 nf f.ViA Axsm Arsm t) tnereot. 


purchaseatne Strip oj. ra.uu. 
the ownerslnp, his right of way over the plot 
was suspended, but would revive on Ms ceasing 
to be owner. Charlemorth v. Gartsed^ 3 
H.B. 54. 

Sm also preceding Subdivision, 

3. Beservation of. 

3, On the sale of land to a purchaser, who 
has notice that the adjoining land is to be laid 
out in hmlding in a manner which will make 
a right of way over the purchased land neces- 
sary to the vendor, such right of way is reserved 
to the vendor by implication as a way of neces- 
sity. JOrnksv, SeaTf 1 L. B., Eq.,427 ; 38 L. J., 
€h., 545 ; 17 W. B. 390 ; 20 L. T., K S., 66. 

A., purchased from B. the lease of a house, 
part of an estate agreed to he let to B. upon 
building leases. There was an open archway 
under part of the house, which was described 
as a gateway in the ground plan of the house 
drawn on the lease, and which, when the build- 
ings on the estate were completed in accord- 
ance with the plan of the building agreement, 
formed the only means of access to a mews 
behind the house. At the time of the purchase, 
the buildings not being then completed, there 
were other means of access to the mews. The 
assignment contained no reservation of a right 
of way. but the archway was used as an en- 
trance to the mews until the buildings were 
completed: — Held, that a right of way through 
the archway was reserved to B. by implication, 
lie state of the property at the time of the 
pldbaB© Mng such as to put A. upon inquiry, 
and fix. him with constructive notice of the 
building plan. Ih 

Held, also, that A., having stood by and 
allowed B. to build so as to leave no other 
access to the mews, could not afterwards dis- 
pute the right of way. Ih 

,4. In a lease for ninety-five years, a right of 
way over the demised premises was reserved 
to the lessor and his heirs, as long as they 
should retain adjoining lands held in fee, and 
after he or they should alienate such adjoining 
lands then reserving to the lessor, his heirs and 
assigns, a different right : — Held, that the re- 
I , serrations were valid, and that on alienation 
i 1 1 of the fi^eeholds the right of way ceased. Ard- 
' I * Icf V. Pamms {Guardians)^ 39 L. J., Ch., 

.( y'V* ' * ' ' ;4> Viy of Kecessily. 


: J oj^ inner dose has by neces- 

i%ht of way, stritable to the business for 


out in building in a manner which will make a 
ri<yht of way over the purchased land necessary 
to'^the vendor, such right of way is reserved to 
the vendor by implication as a way of necessity. 
Davies v. Sear, 7 L. B., Eq., 427 ; 38 L. J., Cfi,, 

645 ; 17 W. B. 390 ; 20 B. T., H. B,, 56. 

7. A contract to sell land with the appur- 
tenances does not pass a right to a way to the 
land sold which the vendor has used over ad- 
joining land of his own. Where a grantee is 
entitled to a way of necessity over another 
tenement belonging to the grantor, and there 
are to the tenement granted more ways than 
one, the grantee is entitled to one way only, 
which the grantor may select. Dolton y. Dolton^ 

11 L. B., Ch. D., 968 ; 48 L. J., Ch., 467. 

8. Where the owner of a close surrounded 
by his own land grants the land and re- 
serves the close, the implied right to a way of 
necessity to and from the close over the land 
operates by way of re-grant from the grantee 
of the land, and is limited by the necessity 

^ wMch created it. This re-grant, however, does 
not create a right to a way of necessity for 
all purposes for which the close may at any 
time be used, but only such a right of way as 
will enable the owner of the close to enjoy it 
as in the condition it happened to be at the 
time of the re-grant. London {Corporation) v. 
Mlqgs, 13 L. B., Ch. D., 798 ; 49 h. J., Ch., 297; 
42L.T. 580; 28 W. B. 610. 

For instance, if at the time of the re-grant 
the close was agricultural land, the owner of 
the close can only claim such a right of way as 
is suitable to the enjoyment of land in that 
condition : he cannot claim a right of way 
suitable to the user of the close as building 
land. 2h. 

SemUe, the same rule applies if the grant is 
of the landlocked close with an implied grant 
of a way of necessity over the surrounding 
land. Ib. 

9. A vendor sold a piece of arable land, 
which was surrounded on all sides by the lands 
of strangers, bnt no mention was made in the 
contract of any right of way. The vendor 'was 
unable to show a title to a carriage way to the 
land in question. On a bill for specific 
performance by the vendor, tho Court refused 
to enforce the contract. Denne v. Light, B 
W. B, 430; 26 L. J., Ch., 459; 3 Jur.,H. S., 627. 

5, By Prescription. 

Tenants holding mider same Landlord 10. 

A prescriptive right of way may be acquired ib 
respect of one tenement, by user for forty 
years, against another held for a term of years 
under the same landlord; and such right i^ 
not necessarily determined upon the expir- 
ation of the lease, when the tenant of ^ the 
servient tenement continues in occitpatto Uptet 
the same terms as before. Fahoy v* 

L. B.,Ir.. 271. f 

11. The lessee of one close canhbfe^'^ stidh ^ , 
by user acquire an easement over anpipfc^ 4lbse ' 
which belongs to the same landlord. ^ i ' 

V. Mhfatt, 4 L. B., CM, 133. . ^ 

11. HpB-trSEB AND ABANDOBMEHT. . 

: ^ ^ . 

12. A messuage abutting, in the rear, on a 
' ^ narrow' lane^ in a.’ city; had a back door, which. 
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after being constantly used for access to or from 
citber end of sncb lane, was shut tip for forty 
years, during wliicb time also (although the 
two periods were not exactly commensurate in 
date) gates were put up at either end^of the 
lane, to abate a nuisance, but only occasionally 
closed, being in fact the^ result of an arrange- 
ment amongst the occupiers of the houses ; and 
free access being alwa^’^s given, although a key 
was kept. The back door of the messuage was 
then re-opened, and continuously used for three 
and a-half years, when the next but one adjoin- 
ing house was purchased by the coiporation, 
who proposed, and had plans prepared, to build 
upon the site of the house and lane an hotel 
and baths, so as entirely to obstruct the way 
from such back door through the lane. On^a 
bill filed and injunction moved for to restrain 
such building, injunction granted. OooJi v. 
Math {May&r,), 18 L. T., N. S., 123 ; 16 W. B. 896. 

1. When a way is substituted for a pre- 
existing one, with the consent of the person 
entitled, and non-user of the oiiginal easement 
is accompanied by acts which warrant the 
Court or a jury in inferring an intention to i 
release it, the right of resumption becomes for- I 
felted ; nor is it necessary in such a case that 
the non-user should extend over twenty years, 
or any defined period. MulviUe v. Fallon^ 6 
Ir, B., Bq., 458. 

III. TTSEB, EXTEISTT OE. 

2. The immemorial user of a right of way for 
all purposes for -which a road was wanted in 
the then condition of the property does not 
establish a right of w^ay for all purposes in an 
altered condition of the property where that 
would impose a greater burden on the servient 
tenement. WimUedon Putney Coonmons 
Cemermtors v. Mixon, 1 L. B., Ch. D., 362 ; 
45 L. J., Ch., 353 j 24 W. B. 466 ; 35 L, T., 
K. S., 679. 

When a road had been immemorially used 
to a farm, not only for usual agricultural pur- 
poses, but in certain instances for carrying 
building materials to enlarge the farmhouse 
and rebuild a cottage on the farm, and for 
carting away sand and gravel dug out of the 
farm:— Held, that that did not establish a 
right of way for carting the materials required 
for building a number of new houses on the 
land. Ih 

Semile, that the fact that the occupiers of 
the farm, in passing with carts from a particular 
point to a certain gate over a common on which 
no definite road was marked out, did not keep 
to one line, but used several tracks, did not 
prevent their acquiring a right of way between 
that point and the gate. Ih 

8. user for twenty years of a way to a field 
used only for agricultural purposes does not 
give a light of way for mineral purposes. 
JBradhim v, Morris, 3 L, E., Ch. D., 812. 

The owner of a field with a right of way to 
It through an occupation road, agreed to sell 
the surface of the field, reserving the minerals. 
The field had never been used for mining, and 
the vendor did not appear to have any present 
, ■■ intentiomof working the minerals : — ’Held, that 
: || 41# |pm|idor, hating had a right to use the road 
: purposes only, could not pre- 

; ' that fh# purchaser from so altering the road as 
: ; to rhiahedt unfit for the use of the vendor in 


working the minerals under the land agreed to 
be sold. /5. 

Held, also, that even if the vendor had a 
right to use the road for minerals, inasmuch 
as"^ he had no present intention of working the 
mineials, the Court would not interfere. Ih. 

4. An indenture of lease demised to K. pro- 
perty, including a yard, together ‘’with the 
right of way for K , his executors, administra- 
tors, and assigns, his and their servants, agent«, 
and workmen, horses, carts and can iages, from 
B.-street to the yard and workshops as at^ pre- 
sent by K. enjoyed, -which premises respectively 
are more paiticularly delineated and described 
on the plan dia-wn on the margin of these pre- 
sents coloured red and green” : — Held, both on 
the construction of the grant, and on the evi- 
dence of user, that the right of way was over 
the whole of tlie premises coloured green. JTwea? 

V. Sansom, 25 W. B. 864. 

Held, also, that where the turning of a car- 
riage or cart is necessary to the convenient 
enjoyment of the dominant premises such a 
right of turning over a piece of land may be a 
part of the right of way to the dominant pre- 
mises, J&. 

The Court will not declare a greater right 
than is necessary to satisfy the right of the 
plaintifr as claimed. Ih. 

5. Under an agreement for a lease, the 
tenant had power to erect a workshop on a 
portion of the premises, for the purposes of his 
business, but was not to obstruct tfe entrance 
to the promises, except by using it for the pur- 
poses of egress and ingress. The only entrance 
was through an entrance or a gateway -with a 
paved road under the landlord’s house Held, 
that the tenant had an implied right of way 
through the gateway for horses and carts, as 
well as for foot passeugers, and that he was 
entitled to an injunction to restraiil the land- 
lord from obstructing the gateway by loading 
and unloading carts there. Caimon v. yUlars, 
47 L. J., Ch., 597 ; 8 L. E., Ch. D., 416 j 26 

W. R. 751 ; 38 L. T., H. S., 939. 

6. When a right of way is granted to **the 
owner and owners for the time being” of 
lands, and the lands are subsequently severed, 
the grant gives a right of way to the owner for 
the time being of every part of the severed 
lands. Mmeomn v. Couhon, 25 W. B. 469 ; 
36 L. T., H. S., 385 j 5 L. B., Ch. B., 138 j 

L. B, Ch., 459. 

Strips of land having been allotted by an 
award under an inclosure Act to dilferant per- 
sons, there was awarded to the owners for the 
time being of the allotments “ a -way, right, and 
liberty of passage for themselves and their re- 
spective tenants and farmers of the lands and 
grounds, as well on foot as on horseback, as 
with their carts and carnages, and to lead and 
drive their horses, oxen, and other cattle ” as 
often as occasion should require, from a high- 
way adjoining the outside strip over the east 
end of the allotments to their respective allot- 






a provision that if any owners should street 
out the way through their respective allot- 
ments, the same should be made and for ever 
remain at least eleven yards wide : — Held, that 
there was no implied restriction of the right of 
way to agrW.tursd purposes. Ih. 

Heldj also, that a person entitled to a right 
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of way is entitled to malce an efficient way for 
any purposes for wMcli he is entitled to use it, 
and desires to use it ; and held, therefore, that 
the owners of any allotment on converting the 
same into building land might form a metalled 
road to the highway over the east end of the 
mtervening plots. IK 

1. A grant of a right of way was made from 
a certain place “ to a wicket-gate to be erected 
by A. leading into the hereinbefore described 
piece or parcel of garden ground.” A. built a 
cart-shed on the garden ground with a door in 
the place where the wicket-gate was intended 
to be put ;—Held, that the way was a way for 
all purposes, and he was entitled to use it for 
obtaining access to the cart-shed. Watts v, 
MtUmi, 18 W. B. 746. Affirmed 6 L. B., CL, 
126 ; 19 W. B. 388 ; 24 L. T., K. S., 209. 

2. An estate was intersected by a canal com- 
pany under the powers of its Act, and an accom- 
modation bridge was bnilt by the company, over 
which a private road, leading across the property 
to a high road, was carried. Coal-pits were 
opened upon the estate, which, when the canal 
was made, had been used as a farm. For some 
time the coals were carried down to the canal 
by a tramway which did not cross the bridge. 
ihQ coal-owners subsequently capied the tram- 
way across the bridge (excavating the soil of 
the roadway on the bridge and approaches), in 
order to carry their coals to a line of railway 
on the other side of the property. An action 
for trespass having been commenced, and a 
writ of in 3 unction applied for by the canal 
company, the coal-owncrs submitted in the 
action to judgment for IZ. damages and costs, 
and gave an undertaking not to repeat the 
trespass complained of. The coal-owners 
having, a few months afterwards, again laid 
down the tramway, but without breaking the 
soil on the bridge, the Tice-Chanccllor held 
that, independently of the undertaking in the 

j action, by which the right of the canal 
^ company had been recognized and established, 

tlm defendant’s right of access to and passage 
,■ oyer the accommodation bridge did not justify ! 
r lie nwng by them of a tramway upon the 
bridge and the approaches thereto, and injunc- 
tion granted accordingly Held, on appeal, 
that the undertaking given by the defendants 
formed a good ground for the interference of 
the Court, without going into the question of 
their right to^ make the tramway, Matk 
Canal Cn* v. Ymsanxied Colliery Co*. 

10jb.B.,CL,460. 

I See also 1. ante*, 

lY. AITMATIOH OF. 

; L A lease contained a covenant by the 

} ' i- M j lessors to make a road, and power was reserved 
to the lessors to alter the roadway for a 
' particular purpose, provided they made another. 

'■ Grantees of the les’sors proposing to alter the 
, , roadway : — ^Held, that though the pai’ticnlar 
purpose specified in the covenant might not 
be their real motive, yet if they chose for its 
eake to do the pai-tipnlar act mentioned in the 
covenant, _ the lessee had no right-tO“ prevent 
their altering the , roadway accordingly* 'Mutt 


Y. OBSTBYOTIOH Am IHTEBFEBEHOE 

wim. * 

4. It was stipulated by an agreement be- 
tween the parties to the suit that the plaintiff, 
his heirs and assigns, should have full and free 
permission “ to use at all times the roads and 
ways in and through the defendant’s estate.’® 
There were two roads traversing the defendant’s 
estate, at the further extremity of which, where 
Ms land terminated, certain existing obstruc- 
tions were continued by the defendant, so that 
the plaintiff, wMlst he had the use of the roads 
over the defendant’s estate, could not pass 
beyond it. The Court granted an injunction to 
restrain the defendant from making and con- 
tinuing the obstructions at the extremity of his 
land. Phillips v. Treelij^ 8 Jur., FT. S., 711 ; 

3 Giff. 632. Affirmed, 8 Jur., lir. S., 999 ; 

6 L. T., K a, 213. 

5. In an action for an injunction to restrain 
the erection of a building on a passage over 
wMch the plaintiff claimed a right of way, 
where he had, on being informed of the 
defendant’s intention, forthwith given him 
notice of his rights and commenced the action, 
and the defendant had, notwithstanding, con- 
tinued and completed the erection of the 
building, which was a solid and expensive 
structure, complained of, the plaintiff’s right 
having been established at the trial Held, 
that he was entitled to a mandatory injunction 
compelling the defendant to remove such 
obstiuction, even though the defendant offered 
him a substituted right of way. KreM v. 
Purrell, 47 L. J., Ch., 353 ; 7 L. B., CL B., 651 ; 

38 L. T., N. S., 407. 

6. A lease contained a covenant to do nothing 
to the annoyance or damage of the lessor or 
Ms adjoining tenants or occupiers. The lease 
granted a right of way over a certain passage 
as then used and enjoyed by the lessee. At 
the date of the lease the lessee used the passage 
for the purposes of a business carried on in the 
premises, and the lessor, who occupied the 
adjoining premises, used to lock the gate of the 
passage in the evening, and keep it locked 
until the morning. Many years afterwards 
the lessee’s representative turned part of the 
husiness premises into a place for entertain- 
ments, and claimed a right of entry to Ms 
premises at all hours. The lessor’s representa- 
tive filed a hill for injunction against the 
nuisance, and against being prevented from 
locking the gate at ni^ht :—Held, that he w^ 
entitled to the injunction asked for. ColllM 

\rMade,n'W.’K*m. 

I 7. If the grantor of a right of way obstructs 
it, the grantee may go extra ^iam over the 
grantor’s land ; and the grantor or a pnrehaset 
with notice from Mm will not be allowed Id 
obstruct the substituted mode of access so long 
as the original obstruction exists. Selhp y 
N ettlefoU, 43 L. J., CL, 359 ; 9 L. E., OL, 111 ; 

29 L. T., N, S., 661 ; 22 W. B. 142. ^ 

Notice of right of way, and also of an 
obstruction to it, is notice of the grantee’s 
right of deviation. Tb* 

KoUce of such an interrupted right of way , 
is notice of all the rights appertaining .thereto* ‘ i 
:is*.one wmohean I 
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grantor from stibstituting any other convenient 
mode of user, and is not to extend so as to 
authorize the grantee to use the mode of access, 
across the defendant’s land, for die continuous 
passage along tlie way granted. Ih. 

1, ?. was the owner of an inn, the yard of 
which was approached hy a passage over 
adjoining property of M. P. and M. agreed to 
alter their boundaiy, and substitute a new 
passage for the old one, M. accoidingly, in 
1854, conveyed to P. a small strip of land 
reaching acio&s the end of the new passage 
where it entered the yard, and granted to him, 
his heirs and assigns, “rights of way at all 
times and for all purposes along a passage 
Intended to run between the piece of land 
hereinbefore conveyed and a stieet called the 
Tyneis.” By another deed P. re-leased his 
rights of way over the old passage. The 
plaintiff was a lessee of the inn and yard 
under P, The defendants weie tenants of M., 
occupying warehouses on his property, and 
the bill was filed to pi event the defendants 
from allowing carts and waggons to remain 
stationary in the passage in course of loading 
and unloading, so as to obstruct the access to 
the yard Held, that the necessity of the 
business of the defendants did not give them 
any right to occupy the passage by stationary 
obstructions when any other person having a 
right of way requiied to pass. TJwrpe v. 

8 L. K., Ch., 650. 

Held, also, that the right of way was not aright 
in gross, but was appurtenant to the property 
occupied by the plaintiff, so that his lease gave 
Mm a right to the enjoyment of it. Ih, 

2. A. occupied business premises, the only 
approach to which was by a piivate road pass- 
ing a warehouse belonging to B. The roadway 
was too narrow for vehicles to pass each other, 
and carts standing at B.’s warehouse created 
an obstruction, and prevented access to A.’s 
place of business : — Held, that A., having equal 
and reciprocal rights with B. , was entitled to 
require the immediate removal o£ such ob- 
struction. B/ioemith v, Byerley^ 28 L. T. 553 ; 
21 W. B. 668, 

VI. BEPAIB. 

^ 3. that where one grants to another a 

right of way, the latter must bear the expense 
of making it available, by forming the road, 
keeping it in repair, and erecting the necessary 
fences. Ingram v, Morecrofti 33 Beav. 49, 

VII. BBO0E1BITOS m BESPECT OP, 


Belay,} 7. A railway company had con- 
structed its line so as to leave the passage for a 
private road two intervals of nine feet three 
inches each. The interval required by the Bail- 
way Clauses Act, for a similar right of way, was 
twelve feet. The plaintiff’s right of vray was not 
disputed ; but he had lain by and allowed the 
railway works to proceed, and the damage 
accruing to the plaintiff in consequence was of 
small amount : — ^Hcld, that he, having delayed 
the asscition of his legal right, and the damage 
slight, the Court would not grant an injunctioii 
to lestrain the infringement on the legal right. 
Whitle T. Bristol St South Wales Union 
Baihmg Co,, 10 W. B. 210 ; 6 L. T., K S., 20. 


WEIGHMASTER. 

8. The office of weighmaster in a market 
town in Ireland is a freehold office. The 
appointment to it ought to be for life, ilMahon ‘ 
V. Lemia7-d^ 6 H. L. Ca. 970. 

It is not necessaiy, in an action by the 
weighmaster for disturbance in his office, to 
show a formal appointment to it by deed. His 
having acted in the office for several years is 
sufficient. Ih, 


WEIGHTS AND MEASURES- 

9. A testator devised “forty-five acres of 
the lands of Dromquin, known as the house 
division,” to A., and “ fifty acres of the same 
lands” to B.:— Held, that extrinsic evidence 
was not admissible to show that he meant 
Irish and not statute acres. OBonmll v. 
U Donnell, 1 B. B., In, 284. 

By the statutory definition contained in 5 
Geo. 4, e. 74, s. 2, the word “ acre ” has received 
a legal signification which must be attributed 
to that word, whether used in a will or other 
voluntary instrument, or in a contract, Jh» 


WEIR. 

See Cahal— Bivee— Wateb an'P WAfBB- 

COtTBSE. 


4. The Court of Chancery has no jurisdiction 
to decide the question of a public or private 
right of way upon a motion in a partition suit. 
Dry or v. Br%jor, 27 L, T., H. S., 257, 

5. The Court will not declare a greater right 
of way than is necessary to satisfy the right of 
the plaintiff as claimed, Km» v, Bamom, 25 
W, K. 864. 

6. A bill by a lessee for twenty-one years, 
under the dean and chapter of W,, against a 
lord of a manor and the tenant of a paxtieular 
house, which obstructed plaintiff’s way, praying 
that the house might be pulled down, and that 

’ntiff be quieted in tne possession of the 
-Held, that the dean and chapter of W., 
e the owners of the inheritance, were 
, y / parties, Boore v. (Jim% 2 Atk. 515# 


WELLS, 

See Watee ahb Watebcoubse. 


WELSH MORTGAGE. 

See Moetgagb, n. III. 



WESTERN AUSTRALIA, 

See CotOKiss and COddkiai, Law'.X, 
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HUB WELLS— WHABF, WABEHOFSEMAIT, AFD WHABFIITGEE. 


WEST INDIA ESTATES, CON- 
SIGNMENTS, AND MANAGE- 
MENT, 

See OoLOKiES and Colonial Law, XL 


WHAEP, WAREHOUSEMAN, 
AND WHARFINGER. 


See ahe BANKRUPrcY, XIX. sii.—BiVER, II. 


1, Tlie xiglit of a wliarf-o'svTier on the banks 
of the Thames, between the limits subject to 
the jurisdiction of the conservatois of the river, 
to liave free access for his barges to and from 
the doors of his wharf, opening and abutting 
on the river, for the purpose of loading and 
unloading the barges, and his right of ingress 
and egress from his wharf to his barge, and 
nee mrsi, is a private right within the Thames 
Oonsemney Act 1857, s. 179, and is not to be 
interfered with by the exercise of the powers 
coirierred on the conservators by s. 53. Zi/o}t 
V. M^knmmers CK, 1 L. B., App. Gas., 652 ; 
46 L. L, Ch., 68; 35 L. T. 146 ; 25 W. B. 165. 
Beversing 44 L. 5., Oh., 747; 10 L. K, Ch., 
676 ; 24 W. E. 1 ; 83 L. T., K. S., 146. 

% A navigable river is a public highway, 
navigable by all her Majesty's subjects in a 
reasonable manner and for a reasonable 
purpose. A riparian owmer has a right to 
moor a vessel of ordinary size alongside his 
wharf for the purpose of loading or unloading, 
at reasonable times and for a reasonable 
time. Original Hartlepool Collieries Co. v. 
mu, 6 L. JR., Ch. D., 713 ; 46 L. J., Ch., 811 ; 
63 L. L 433. 

The Court will rostiain by injunction the 
owner of adjoining premises from inteifering 
with the access of such vessel even though 
the vessel may overlap his own premises ; 
though such would not be allowed to in- 
IlfTtwe with the proper right of access to the 
-»#||b0uring premises if used as a wbarf, nor 
to free entrance to or exit from such 
. geShises^ if used as a dock, by other vessels. 

The plaintiffs m^erc owners of a wharf 125 
feet long on a navigable river, and of a collier 
boat 176 feet long which stopped there at inter- 
vals of time for the purpose of unloading, and 
w%lle there necessarily projected over part of 
the defendant^ whaif, closp to the entrance of a 
dock where he carried on the business of repair- 
mg sM|w, the wharf itself not being used. 1 he 
defendant moored a raft or timber used in Ms 
business in front of his own wharf so as to inter- 
; fere with the access of the collier to her berih : 

' ;Held,^ that the raft was an obstruction to the 
navigation ; and that the collier had a right to 
come at reasonable times to, and remain a 
Jumble time alongside of, the wharf of 
. ptemffs, although she projected over the 
J ^ ’■ 4#n*^t'a?wbarf while doing so. J5. 

, * .E towent between (3t. and 0. it 

/ "■ ; ^ * tha the dock between their 

; " of the line of sepa- 

open m it how 

. ' neither of them 

^ali nil It up ^ with whajTes or other inenin* 
brancee, whcrcoy the convenience of the same 
damaged to oitherparty ” :~rHeId 


easement that the dock should remain open as 
it then stood for the convenience of either party 
to use it as a dock ; and that if it was intended 
that one party should have a more limited right 
therein than the other, such limited casement 
should have been cieated by express words. 
Morton v. Snow, 29 L. T., K. S., 591, 

4. If a purchaser buys the fee-simple of a 
tenement lor a valuable consideiation, and has 
it conveyed to him without any rescivaiion, he 
is not bound to take notice ot the manner in 
which the tenement has, prior to the sale, 
been used by the vendor for the convenience of 
the adjoining tenement, on the principle that 
a gi antor cannot derogate from his own grant. 
Siiffield V. Brown, 10 Jur., K. S., Ill ; 38"L. J., 
Ch., 249 ; 12 W. B. 356 ; 9 L. T., N. S., 627. 

When a pin chaser buys a house, and has it con- 
veyed to him without any leservation, he takes 
the house not such as it is.” but such as it is 
described in the particulars of sale, and conveyed 
by the deed. Ih. 

In 1845 an owner of two adjoining tenements, 
a dock and a wharf, sold the wharf. The owner 
had been in the habit of allowing the bowsprits 
of ships in his dock to project over his wharf i 
—Held, that this was neither a continuous nor 
an apparent easement. Ih, 

The wharf having been sold in fee without 
reservation, it not being shown that there %vas 
any existing easement of tMs kind prior to the 
unity of possession w^hich ended in 1845, and 
as this was neither a continuous nor an apparent 
easement : — Held, that a subsequent purchaser 
of the dock was not entitled to restrain a 
grantee of the purchaser of the wharf from in*» 
teifering with his use of the dock in the manner 
above mentioned; in other words, that the 
dock owner could not exercise any right of 
placing ships m the dock in such a manner as 
that their bowsprits should overhang the wharf. 
Ib, 

5. The nature of rights of quayage and 
wharfage considered. Donegal (Margim^ v. 
Breg, 13 Ir. Eq. B. 12. 


Certificates,"] 6. A wharffnger’s certificates 
are^ not documents of title, nor does their 
delivery pass any right to goods as against the 
vendor. v. JBolcliom, Tanqlian J* Co,* 

10 L. E., Ck, 491 ; 44 L. J., Ch., 732 ; 32 L. T* 
781 ; 23 W. E. 739, And see Dxj}* 4’ De Moore* 
23 W. E, 154 ; 31 L. T,, X. a, 812. 


Lien.'] 7. Wharfingers, on receiving notice 
that goods in their hands bore a counterfeit of 
the |)3amtiff’s tmde mark, submitted to act in 
relation to the goods as the CoiU't should direct 
upon receiving their warehouse charges and 
costs of action : — Held, that the wharfingers 
were entitled to a lien on the goods for their 
charges in priority to any claim of the plaintiff 
for costs, and ought not to be ordered to pay 
the plaintiff’s costs, Moet v. Dichermn, 26^ 
W E 637 ; 38 L. T., X. a, 799; 8L. B., OK B., 
372; 47 L. ff., Ch., 627. Bever^ingAlfiS* 
CKI).,770, - 

S&wMe, the plaintiff could have no Hen on, 
the goods for his costs, Ih. " 


8. As to effect of the ] 
Act (25 & 26 Yiot„ c. 68), s 
of shipowners and wharfin 
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InsuraUe Jnterciit'] 1. Warehotisemen and 
wharfingers with whom goods aic deposited 
have an insurable interest in such goods, 
although there has been no previous authoiity 
to insure given by the real owners, nor any 
notice given to them of such insurance. 

V, J/mare/i Zifs and Fire Insurance 
€o., B m. & Bl. 870 ; 2 Jon, N. S., S75 ; 25 L. J., 
Q. B., 102. See Fuj?. Bateman^ 2 Jur., N. S,, 
265 ; 25 L. J., Bky., 19. 

Such goods are properly described in a policy 
as “ goods in tiust.” Ih, 

The insurers aie entitled in such a case to 
recovei fiom the insuiance office the full value 
of goods destioyed by fire, but aie liable to 
account to the true owneis for the excess of 
the money received beyond the amount of 
their own charges in lespect of such goods. 11, 

Mights in Mesjjeet of Goods infringing Trade 
Marhs,} 2. The plaintiffs, who were wharfingers, 
warehoused ceitam wines. They were after- 
wards infomed that those wines bore a spurious 
trade maik ; that an injunction had been or 
would forthwith be applied for by the party 
injured by such mark, to restrain the plaintiffs 
from selling the wines ; and they were requested 
not to part with them. The holder of the dock 
warrants then applied to the plaintiffs to de- 
liver the wines to him, but they refused to do 
so, whereupon he brought an action against 
the wharfingers to recover damage for the 
detention of the wines. Upon a bill filed, and 
motion made for an injunction to restrain such 
action : — Held, that the plaintiffs were justified 
in their conduct, and the injunction should be 
granted. IZmt v. ManierCj 13 W. E, 212 : 11 
L, N, a, 469. 

3. In an action to restrain the infringement 
of atmdc mark, a wharfinger, who had received 
goods bearing the pirated trade mark in the 
ordinary course of business without any know- 
ledge of the fraud, was made a co-defendant, and 
in his statement of defence disclaimed all in- 
terest in the matter in dispute, and submitted 
to act as the Court should direct, on having his 
charges for warehouse lent and his costs ot the 
action paid or provided for. At the trial of the 
action ho contended at the bar that the plaintiff 
ought not to touch the goods for the purpose of 
removing the trade mark without first paying 
Ms charges :-^Held, that the wharfinger was 
entitled to be paid ins costs of the action by 
the plaintiff, and had a hen on the goods in his 
possession for Ms warehouse charges in priority 
to the lien (if any) which the plaintiff might 
have thereon for his costs. Meet v. Pleherma, 
38 L. T., H. S,, 799 ; 26 W. B. 637 ; 47 L. J., 
CM, 627 ; 8 E. B., Oh, D., 372. Beversing 6 
E, E., Ch* D., 770. 

Agency 4, BemUe, that a wharfinger 
holding goods in transitu cannot turn himself 
into an agent for the consipiee, so as to put 
an end to the tramitm without the express 
authority of the consignee. Mv, Marrom^ Me 
WoTsdell, 46 E. E, Bky., 71 ; 6 E. B., Oh. B., 
783 ; 36 E. T., H. S., 325 ; 26 W. B. 466. 

JPnblie Wiarff} 6* The absentee owner and 
maipfl'ger ^of a public wharf in the island of 
Jamaica is liable in law, having reference to 
provisions of the 7 Viet., c. 67, to be sued 
^ public wharfinger for the negligence of 
htogept in the conduct of such wharf. Undo 

V- B- 316. 
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WIPE. 

See CUBTEST— Bowee— Husbaistb and 
Wife— J oiNTDEB— S ettlement—Widd. 


WILD’S CASE. EULB IN. 

See Will, XVIII. ii. 1, 


WILFUL DEFAULT OR 
NEGLECT. 

See Executoe and Administeatoe, X 
XIV.—MINES, IV. vii.—Mohtgag-e, VE I. 1— 
Teests, XXVI. II. 


WILL. 

See also Accumulation— Anneity—Ohaeity 
— Condition— C oNVEESioN — Bonatio 
Moetis Caus —Election— Executoe 
AND AdMINISTEATOE— JUEISDICTION, II. 

IV. — III. II.— Legacy — Peepetuity— - 
POETION — POWEE — SHELLEY'S CaSE, 
Bulb in— Teusts— Vested, Contin- 
gent, AND FUTUEE INTEEESTS. 

I. Testamentaby Capacity, 

I, Alien, 7661. 

II. Infant, 755%, 

III, Mamed Worian, 

1. In General, 7662 

2. Separate Estate, 75%Z, 

3. V'iuler Mowers, See POWEB, IX* 

III. 6. 

IV. Blind Testator, 7664. 

V. Mental Capacity, 7605. 

VI. Undue Injinence or Fraud, 7667. 

1. In General, 7667. 

2. Secret Tmsts, See XL VI. post 

— Chaeity, V. XIX. 

3. Wills Prevented hy PromUsSt^ 

See XLVI. p^ost, 

4. Gifts to Persom in a Fiduciary 

Character. See FeAUD, U. 

VII. Proof of on Establishing WUls* See 

III, V. 1 post, 

II, Testamentaby Insteuments, Weat 

ABE, AND Execution and attesta- 
tion, 

I. Imtriments are Testamentary, 
7668. 

II. Proof of Testamentary Chmraeter, 7569. 
lit Molograph Wilt, 7553, 

IV. Inemnplete Instruments, 7569. 

V. Consohdation of Several Testamentary 

Papers, 7 570, 

VI. Incorporation cf Boeuments dy Me** 
ferenecJBTO, 

VTI. Funcupatim Will, 7672. 

Till. Easeontim and Attmtatim* 

See also VI. xvi. 3 post, 

1. tinder the Statute of Frauds,, 
757% ‘ 

% Signature under ths, Wills Act 

7574. Hfl 


i. 'i'jn 
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Will, 7694. 

^.MWirt&s '^TUh is My last WUl,” 

L 

?f Iktate or Interest 

[llj Ml. 

; , . CoT^ff^mce or Settlement, 

< - ’ '"'•i m 7$96. . : ^ ' 

itr Iwperfeet' 


3. Moie of AUcBmion^mL 

4* AtteddioTb hy Ememtor^ 75 ( 5. 
5, Attestation hj Marksman, 7575. 


6. Want of AUestation, 7575. 

7. Kmnher of XVitnesse^ 7576. 

8. Gifts to Attesting Witness, 7576. 

0, Proof of on EdaUisMng Will, 

See III. V. 

IX, E^taMisliiny Wilts. See III.^os^. 

X. Appointment of Executors. See Ex- 
EOtTTOE AXD ADMINISTEATOB, II. 
Ill Establishment oe Wills and Issue 
Eevisavit vel Non. 

X. furisdiction. General Principles, 7577. 
ir. At Suit of Peusee, Executor, or 
Trustee, 7578. 

HI, At Suit of Eeir^at-Laiv, 7580. 

IV. EdaUislment against the Meir-aU 
Lam. 

1, Absent Meir, 7582. 

2, Piath pending Suit, 75S2, 

3, Infant, 7583. 

4, Marrkd Woman, 75S2. 

V. Proof of Will. 

1 . Testamentary Capacity, 7583. 

2. Attesting Wtt^iesses or their 

Xlandmriting, 7583. 

3. 0ms of Proof ,75H. 

4. Proof of Foreign Will, 7585. 

5. Other Cases, 7585. 

VI. Pill to set Will aside, 7585. 

VII. Costs. 

1. M General, 7686. 

2. Where Testamentary Incapacity 

pleaded ly the Ilelr-atdaw, 
7687. 

Till. Other Matters, 7588. 

IX, between Vendor and Purchaser. 
See Venbob and Puechasee, XI. 

III. 6. 

X, Practice on Trial of Issues Generally 

and Mew Trial. Bee Practice 
(Issues and Petal by Juby)— • 
Pbacticb (New Trial). 

XI, Probate wnd Administration. See Ex- 

ecutor AND ADMINISTBATOE, I.— 
Practice (Evidence). 

If. Be-eublication. 

I, General Principles, 7580. 

II, Py Codicil 

1. In General, 7589. 

2. Emm of Codicil, 7590. 

3. Effect on After-acquired Pro* 

gmiy, 7591. 

Bbvooation. 

I. General Principles, 7693. 

U* Py CanceUati07i,75^iZ 

f Py MarrUge oo* Marrnge and Purih 
' .li^\ofXsme,7m^. 


4, By Covenant to surrender Copy* 
holds, 7698. 

5"^ Bevise by Purchaser after Con- 
tract to Pin' chase. Subsequent 
Conveyance, 7598. 

6. Bevise by Vendor followed by 
Contract to Sell, 7599. 

7f By Fine or Mecorery, 7600. 

8. By Lease, 7600. 

9. By Mortgage, 7601. 

10. Bense by Mortgagee. Sutseqmnt 

Purchase of Equity of Medemp* 
tion, 7602. 

11. By Partition, 7603 

12. Other Cases, 7603. 


Vlii. By Codicil. SeeVI.^raA 
IX. Erasures, Obliterations, and Inter- 
lineations. See IX. qwst. 

X. Of Testamentary Appointments, See 
POWEE, VIII. XII. 


VI. Opeeation op Wills and Codicils 
Intbe Se. Eevocation and Con- 

STEUCTION WHEEE INCONSISTENT. 

See also XXXIX. AND XLIX. post. 

I. General Principles, 7603. 

II. Fonmlities of Codicil, 7604. 

III. Codicil Ineffectual by Matters Aliunde, 
7605. 

IV. Meviving Mevoked Will, 7606. 

V. Mevocation of Earlier Will or Codicil, 
Effect on Intermediate Will or 
Codicil, 7606. 

VI. Confirmation of Earlier Will or Codi* 
eil. Effect on Intermediate Will or 
Codicil, 7606, 

VII. By Exporssion, ‘'This is my Last 
TO2,”7607. 

VIII. Erroneous Beeital, 7607. 

IX. Erroneous Assumption of Fact, 7608. 

X. Limitations or Trusts, Whether 

Wholly or Partially Revoked, 7609. 

XI, Personalty Settled on Tmesis of JteaZ 

Estate, Modification of Uses of the 
Mealty, 7611. 

XII. G^t of Residue by both Will and 

Codicil, 7612. 

XIII. Revocation. Whether of Estate or 

Office, 7613. 

XIV. Revocation of One if Several Offices, 

7614. 

XV. Revocation of Gift to a Joint Tenant^ 
7614. 

XVI. Legacies Charged on Real Estate, 

1. Legacies given by a Valid Codi* 

ai, 7614. 

2. Effect of Exp7*essions 

and “ Thei'emafte^'fi 7616. 

3. Effect of Xlnattcstod Codicil, 

7616. 

4. Effect of Revocation of Bevise of 

Lands Charged, 7618. 

5. As to Charge of Legaeim'^Pgm* 

rally. See LEG-Aca, VII. , ' 

XVII. Where Several ConfiUUng 
XVIIR Where Several ChnfiicUng 

CoiicUs^im, - i I 

" w ‘Sfef %, fw ; i 

7620. . ;j( ) , , ; 'h ,1 ;■ 

XX. Mevo^on ly CodieUim Ofler Cam, 
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ZXII» Legacy "by Codicil. Whether Acemm- 
lative or SuUtitntioml, See 
Legacy, IV. hi. 

* Tit ^EHERAL CANOXS OP COXSTEUCTIOX. 

I, Citing Authorities, 7627. 

II. WlwleoflnsU^unienttobe Considered^ 
7627. 

III. Legal and Technical Words, 7628. 

IV. Meenrrmg Consirned to hare 

the same Cleaning, 7628. 

V. Unambiguous Words Construed 
literally, 7628. 

VI. Ambiguous Words, 7629. 

VII. Other Cases, 7630. 

Till. ADMISSIBILITY OP PAEOL EVIDENCE. 
See also IX. and X. ^lo^t. 

I, Mefe7'e7iee to Original 7632. 

II. Will in a Foreign Language, 7632. 

III. Of Declarations by Testator or In- 

structions for the Will, 7632. 

IV. AstoConditwiofFa'inilyorDerlsees, 

7633. 

V. to Condition of Testate fsProj^CQ'ty, 

7634. 

VI. Of Matters Subsequent to Fooecution 

of the Will, 7636. 

VII. To Bebut Presumptions, 7636. 

VIII. Terms of Art, 7637. 

IX, Other Vases, 

X. to State of 2estator^s Property on 
Mseecution of Power by Boggiest or 
Devise in General Terms. See 
Power, XL iv. 

XI. As to whether Eseecutor tahes Residue 

Beneficially. See Executor and 
Administrator, YIIL ii. 4. 

XII. to Advancement by Parent to 
Child. See Advancement — 
Parent and Child, II. 

XIII. As to Satisfaction of Portions, See 

Portion. 

XIV. As to Satisfaction and Set-off of 

Legacies, See Legacy, Y. vil.— 
YL vii. 

XV. As to Legacies. WTudlier Sjyecifio, 

General, or Demonstrative, See 
Legacy, II. viii. 

XVI. As to Legacie.% IVhcther Cumulative 

or Substitutional, See Legacy, 
lY.Y, 

XVII. As to Meetion. See Election. 
XVIII. Gifts to Particular Persoiis. See 
Specipic Botsions, 

IT, Erasures and Interlineations, 7638. 


X Mistake or Misdescription, 
l. In General, 7641. 


II. Amounts and Figures, 7642. 

Ill, Blanlis, 7642. 

rv. In Wumber of a Class, 7643. 

V. Belief in Equity In Cases of Mistahe 

in General, See MISTAKE. 

VI. In Descriptive Gift See XXXYIII, 

post 

VII. In Description of I^orsons, See 

XXXL i.pmt 

VXtI. Mevoeatlon, Mistahe in Recital or 
Assumption of Fact, See YL Ylli. 
* aRdix. 

I , b IX. Iv^Ucation, Gift by* Mistake h 
^ ^ ^ 1 1 M p MqcUal See L, vill. post 

' Meetion, See Election, 







XI Changing, Transposing, or Supplyinc4 
Words. 

I. Changing Words, In General, 7646. 

II. Changing Words, Construction of 

And” as Equivalent to Ord 

1. In General, 7647, 

2. Gift Over on Death. Unmarried 

and some other Event, 7648. 

3. Gifts Over in Other Cases, 7649. 

Eli. Changing Words. Construction of 

“ Or ” as Equivalent to “ AndJ* 

1. In General, 7651. 

2. Giff to A, or his Children, 7651. 

3. Gift to A. or Ms Heirs or Heirs 

of his Body, 7652. 

4. Gift to A, or Ms Issue, 7653. 

5. Gift to A. for Life. Remainder 

to a Class or their Heirs, Issue, 
etc., 7654. 

6. Power to Appoint to A. or B* 

Implied Gift to A. and B, in 
Default of Apqwintment, 7655, 

7. Gifts Over, 7655, 

IV. Transposing W^ords, 7658. 

V. Supplying TF<;r<^5. 7658. 

XIT. Uncertainty. 

See also X. ante — ^XXXI. 1 post^lKXX.Vll 
XXX. to XXXII. post—'^lMUl, post - 
Charity, IY. 

I. In General, 7661. 

II. As to Object (Persons or Limitations), 

7662. 

III. As to Object (Parol Evidence), 766L 

IV. As to Subject (Property), 7664, 

V. As to Figures and Amounts k- 

queathed, 7666. 

VI. Gift Over of Undkposed-of Interests 

in Personal Estate, See XLYIL 
post, 

VII. In Creation of Trusts. Sec XLY. IV. 
ggosi. 

XIII. Inconsistency and Eepugnancy. | 


I. In General, 7666. 

II. Two Residuary Gifts in the Same 
Instrument, 7670. 

Ill, Interests, whether Absolute or for 
Life, 7671. 

IV. Gift Over of Interests, which Legatee 
does not Dispose of. See XLYII, 
post. 

V, Absolute Interests* When cut down. 
See XLY, yi. and vii. post. 

VE Restraint on Anticipation. See 
Husband and Wife, XL xii, 

VIE Revocation by Codicil. See YL ante, 

VIII. Repugnant Conditions, In General 
See Condition, 

XIY. Construction op PABTifULAR Words, 
7671, 

also YII. i«^^^.-^XXYm.— XXXI 


XLni,-^XLY., post, and other Sx>B0lPl0 
Subdivisions— Settlement, X. ii, 

XY, Who may be Devisees, 

E Devise to Heir. Whether taking by 
Descent or Purchase, 767L 
IT. Infant En Ventre Sa Mhre, 7675. 
HI. Devise to Attesting Witum, See 
IL vilE 8 mte, 

rv. Devise to Alkm. See PoEEiGNEtf 
AND Foreign Law* IV*. ill, L ^ 
V, Devise to Charity* S^e OHABStyr^ ^ 
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X¥I, 0IFTS w Assigns, 7675. 

X?II. CfiFTS TO Children. 

See Bhe Pabent and Child-Portion— 
Power, XVII— Settlement, X iii. 

I. Wk tkerthey Inchide Grandehildren^ 
7676. 

ir, Te Bra%deMldren, Whether they 
Include Qt eat- GmndcMldren^ 7677. 
HI. OfibhatMar7iaye,7671. 

IT. Jounqer Children. Eldest Child, 
Firsts Second f or Other Son, See 
Younger Children. 
y. Class of Oh]eoU. When Ascertained, 
See XXXII. post. 

TI. Mutate in Jfmnler of a Class of. 
See X. IT. ante. 

TIL Whether Children tahe Pe r Stirpes or 
Per Capita. See XXXIII. 

Till* lUegitmaU Children. See XXV. 

post. 

XX, vlames Suhtitviing Children for 
their Parents. See LVIII.jp<>5^. 

Xm Zimifatton o%er as Referring to 
Hating or Lea ling Children. See 
LXni. and LXIV.j^o^jf. 

Xt, Cifts to Children of A, and JB, 
See XXXIIl, post, 

XII* Child as a Word of Limitation and 
Gifts to Parents and their ChUdren, 
post. 

XIII. CMdren En Ventre Sa Mere and 
Children to he Rom or Begotten, 
See XXXIL iii iv. and 
PosTHUMODS Children. 

XIT* Jssm Construed Ohldrtn and Vice 
Vend. See XXVI. gmt. 

XVIII Child, Son, Daughter, Etc., as 
Words op Limitation, 

I, Son, Eldest Son, as Words of Limitation, 
7678. 

II* Children as a Word of Limitation, 

1, Gift of Rial Estate to Parent and 
Children, (Rule m Wild’s Case), 
7680, ^ 

2^, Gft of Personalty to Parent and 
Child nn. 

(a) In General, 7681. 

(i&) ]lhin Gift to Parent for 
her Separate Use, 7683. 

(e) Gifts to Parent for Benefit 
of Children, Absolute In- 
^ _ terests. heaXhY.pflst, 

B, When joimd with other Words as 
for mr, in Suece.sswn, etc,, 7681 
1 Whm Gift OUT on Death tcUkmd 
Children, 7684. 

XEX, CiiTS TO Cousins, 

k Included, In General, 

I If I L Wt to Mrst, ” Second^^ Comim i 

7685, ' 

1 1 1 1 1 1 When Aseertamd, and 

m Descendants. 

: "f ^ 1 ^^^? ^kded, M General, 

' i ^Mdeet Male’* 

'* : ;/ . ’ * f i 

■ , HutrihUwh. Whether Per Stirpes 

: , : fr- Capita^ jand. Class ,of when 

'■ if- ‘ rH!' 


XXI. Gifts to Executors or Legal or 
Personal Eepeesentatives. 

See also Settlement, X. iv. A; viir. 

I. Executors Construed Sfriafly, 7689. 

II. Executors Construed Next of Kin^ 

7690. 

Ill, Legal or Personal Representatives 
Construed Executors. 

1. In General, 7690. 

2. Gift hg Simtlfution after a 

Life Estate, 7691. 

V. Legal or Personal R^pi esentatives 
Construed Next of Km. 

I 1 . Where Direction to Distrihute, 

7692. 

% Where Direction to Pay and 
Eiecutors Apvolnted, 7693. 

3. Elfect of Explanatory Words, 

7L03 ' 

4. SiiKtitutwnary Gift, 7693. 

V, Legal or Personal Representatives 
Construed Descendants, 7693, 

VI. Lajise wheie Gift to A. or his Ei- 
eetiiors or Rejiresentatives, See 
XLII. I. 6 post, 

VII. Legacy to Virtute officu and when 
entitled -^o the Residue Benefieiallg. 
See Executor and Admintstra- 

TOE, vni. 

XXII. Gifts to Family. 

See also Power, XVII. vi. 

I. When Construed Children, 7694. 

II. When Construed Next of Kin, 7695. 

Ill, When Used %% Other Senses, 7695. 

; IV. Devises of Real Estate, 7695, 

V, Other Cases, 7695. 

VI. Distribution whether Per Stirpes or 
Per Capita, See i. supra, 

XXIII. Gifts to Heirs, 

See also Pee Simple— Fee Tail— Settle- 
ment, X. V. 

I. Heir at Common Law or in Qmeh 

Imd, 7696. 

II. Heir Male, 7696. 

III. Heir of a Particular Ifame, 7696. 

IV. Heir Ex Parte Maternh, 7697. 

V. Heir by Achnomledgment, 7698. 

VI. Heir Construed as a Persona J9m>- 

nata, 7698 

VII. Heirs, Heirs of the Body, Con- 

strued Children, 7699. 

VIII. When Construed Next of Kin, 

‘ 1. General, 7700. 

2. Where Gift to Heirs of Bodg, 

7701, 

3. Where Gift to Heirs or Next of 

Kin, 7701. 

4. Where Gift to A, or his Heirs, 

7702. 

IX. Heirs Construed Literally. 

1 Gifts of Personalty, 7703. ^ 

* Gifts of a Mixed Fund of Realty 
and Personalty, 7704. 

X. Class of,^ When AsceHained, 7704. ' 

XI. Limitation to, where m Estate m 

Ancestor, Estate TaU in the Hew,. 
7706. ^ , 

XXL OthoriGo^mAfM. 5 j \ { *' f ^ i i 

I fill ' 

^ ‘ 'tui ^ 
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XIV. WJmtlief TaUnq ly Bemnt or Put- 
cli&se^ See XV. i. ante* 

XV. Pis'mkerison. See L. ii. 

XXIV. Gifts to Husbaxb ob Wife. 

See also Husbakd and Wife, II. iv,— J oin- 
tube, I. V. 2— PowEB, XVII. vir. 

I. Gift hy Testator to hs Wife. 

1. In Gene'} al, 7707. 

2. Mcjjntd Wtfe* 7707. 

n. Gift to Wife of a Third Person. 

1. Pcputed Wife^77Q^, 

2. Second TVife^ 7708. 

III. Gift hj Testatrix to her Husland, 

7709. 

IV. Gift to Sushand of a Third Person, 

7709. . . , 

V. Gft to Hmhand and Wife jointly 
with Another Person* See Hus- 
band AND Wife, V. v. 1. 

XXV. Gifts to Illegitimate Childben. 

See also Power, XVII, iii. 

I. In General, and AdmissiUlity of 

Parol Pi idenee, 7710. 

II. Gift to Natural ” Children, 7715. 

III. Gift to Children not In Esse, 7715. 

IV. Children En Ventre Sa Mkre, 7717. 

V. Gift to Children of a Woman ^ast 

Child-heai Ing, 7718. 

VI. Gift to Children of a Deceased Person, 

7718. 

VII. Gift to Children of Illegitimate 

Children, 7719. 

VIII. Gift to Delations, Next of Kin, and 

Others loho are JUeqdmiate. See 
XXVII. iv.—XXVIlI. VI.— XXIX. 
m, post. 

IX. Children of Foreigners, or under 
Foreign Wills (Confiet of Latv). 
See ‘Fobeigneb and Foeeign 

Law, V. HI. 1, 

X, Names left Blanh. See X. Iii. ante* 

XXVL Gifts to Issue. 

See also XLV. v. 5 Poweb, XVIII. III. 
—Settlement X. vi. 

I. When Construed Children. In 

General, 7719. 

II. When Construed all Descendants. In 

General, 7720, 

III. Issue of Issue Construed Children, 

7721. 

IV. Issue Begotten or to he Begotten, 7722. \ 

V. Issue Male, 7722. ^ ^ ^ 

VI* With Co’*^*elative Word 

Parent. 

1. When Construed Children, 7722. 

2. When Condrued all Descen- 

dants, 7723. 

VII. Children Comtrmd Issue, 7724. 

vni. Construed in Different Senses 

in the Same Will, 7724. 

IX. Class of. When AseeQdaiwdf712B. 

X, As a Word if limitation, 7726. 
XXVIL Gifts to Hefhews and IjriECES. 

&0alsofovTm,ENlhr* 

I. In General, 772$. 

XL Imlusion of Grand-Nephews, 7726. 

III. Inclusion of Neplieios hyAfijilty, 7727. 

IV. Illegitimate Nephews and Nieces, 712%. 

Y. Class of, When Ascertained, md 

" ' v’ ' ‘ - Distrihutlon, tohether Per Stirpes 

I itll 1 1 K W' Per Capita, 7728. 


XXVIII. Gifts to Hext of Kin. 

Sre also Settlement, X. vii. 

I. When construed Nearest of Kin, 7729. 

II. Gift to N'earest of Mn in the Male 

Line, 7730. 

III. Gift to N'earest of Mn hy Way of 

Ileirship, 77B0. 

TV. Ni xt of Kin Ex parte Maternd, 7730. 

V. Gift to Nt7t of Kin of a Particular 

Name or Blood, 7730. 

VI. DlegituuaU N< it of Mn, 7731. 

VII, Gift to Next of Km of A. as if Dead 
Tinman ltd, 7731. 

VIII, Wlun condrued Statutory Next of 
Km, 7732. 

IX. Exclusion of Husband or Wife, 7733. 

X. Exehmon of One of Next of Kin by 
taliinq a Life Interest, 7733. 

XI. Othir Cases, 7734. 

XII. Class of. When Ascertained. 

See also XXIII. X. ante. 

1. At the Death of the Testator, 

7734. 

2, At a Subsequent Period, 7737. 

8. Gift to Next of Mn of a Deceased 
Person, 7738. 

4. Effi ct of the Word Then,” 7738* 

5. Eipnss Direction by Testator, 

7739. 

xril. Interests or Shares and Distribution, 
whether Per stirpes or Per capita, 

7739 

XIV. Gift to Heirs. When construed a 

Gift to Next of Mn. See XXIIX. 
vm. ante. 

XV. Gift to Relations. When construed 

a Gift to Next of Mn, See XXIX. 
post. 

XVI. Attem pts to Exclude on Intestacy and 

Resulting Trust. Sec XLII. in. 2 
post. 

XXIX, Gifts to Eelations.” 

See also PoWEE, XVIL viir. 

I. When Construed Next of Mn, In 
General, 7741. 

II. Exclusion of Wife or Relations by 

Marriage, 7742. 

III. Illeg dimate Relatiom, 7742, 

IV. Nearest Relations,” 7742. 

V. Poor Relations, 77 i2. 

VI. Class. When Ascertained, 77 iZ. 

VII. In what Progwrtiom and Distribu- 

tion. Wtetker Per Stirpes or Per 
Capita, 7744. 
vm. Other Cases, 77 
IX. Particular Rtlatiom by Name. See 
Specific Divisions. 

XXX. Gifts to SsEVioiTTs, 7745, 

XXXI. Gifts to Pebsonje DESiGNAXiE and 
Pebsons Filling a Pabticulab 
Description. 

L Error in Name or Description, 
h In Geoural, 7746. 

2. Description Supplying a Motive 
for the Gift, 7762. 

8. A ssumed Names Nichnames, 7752 . 

4. Eguhoeation, 7753* 

6. Gift to an Eldest, Yomgest, or t ^ 
other B(m,77Bi* ^ /il 

6, Gifts to Illegitimaifs Ckildrmisf-^ \ 
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7. Mktahe md MlsdescHption> in 
General^ mid JSffeot of Manhs 
and Mwtalie in the Nmnber of 
a Class, See X. ante, 
m &ift to tends of Testator f 7754, 

III. eift to Offspring, 7755. 

IT. Olft to mi Orphan, 7755. 
i T. &lft to a Son 07' a Child, 7755. 

f TI, Constfuetion of the Word ** 

[ marrkil^'^ m Direct Gifts or Gifts 

\ Over, 

I 1. In General, 7755. 

2. limitation to Keset of Kin of a 

Feme Corerte, as if she had 
^ diedUtmarried.^QQ'XXYin., 

TII. ante, 

3, Gift Over on Death Ifmmr- 

nded orWithont Issue, ^’‘Andf 
7rhe% const ined “ Or.^' See 
I XI. II. 2 and ill. 7 ante, 

! Bee also Settlement, X. x. 

I TII, Other Wo7'ds of Desci'iption, 7757. 

I Till, Gifts to Servants and Gifts of a 

I Wages, See XXX. arite. 

I IX. Gifts to Child re7i, Ifushand, or Wife, 

I mi other Woi'ds Descriptive of 

!; Relationship, SeeXVXII.toXXIX. 

;i ante, 

i XXXIt 0IFTS TO A Class. 

I. Clms. What k, 7759, 

}■ XX, When Asartahud in Case of Gifts 

I to Children, 

I 1. Immediate Gift, Ohildi'enlivlng 

I at the Death of the Testator, 

I 7760. 

I % Ftifnre Gift hj Wag of Be- 

a m a i nder, Ch ild ren Born hefoire 

" the Dei'iod of Distrihition, 

t' CO In General, 7761* 

% (h) life nets Vested Subject 

■ to he mg Divested, p 7 v 

' / tanto, 7762. 

; 8. Future M,recutorg Gifts, 

(a) In General, 7763. 

Fffect of Suhjeoting Land 
' &r Ferso7ialty to 

Charges, 7764. 

4, Where 7io Child in Bsvistenee at 
the Death of the Tistatoi*, 7765. 

5, Where Distribution Postponed 

tea Gir^enAge, 

^ (a) In General, 7765. 

I W Where a Definite Sum 

I is given to cash Child, 

s . 7768. 

ij (0 When Tonngest Attains 

I Tment7j^07ie, 7768. 

1 . i ’ CO Fff^et of Gift for Main-- 

1- i\ temnee or Advanee- 

I ^ , m^,7r$9, 

I '' 1 1 1 1 Fffect of Gift Over in 

ail t SmHi Default of Issue or 

I f ,!1 -j.. 1 , 4 ! / ^ k A., ^ ^770. 

/ , ^ them, 7770. 

' I f j ^ children a Bom ^ or 

* a ' J ^ Mmken,^* 7771. 

t ^ 1% mUdren or ** Be*^ 

;; ; . Y,mmrmmre^re'sajyere,17f$,i , 

VI, Gifts tfi /I A I 


TII» Gifts to a Class of Persons 

Uvinal See Vested Contingent 
AND Future Interests, I. x. I 

Till, When Ascertained in Gifts to Neoet 
of Kin, Melatkms, and other Special 
Persons, See Specific Ditisions. } 
IX. Mistahe in Nimiber of. See X. IT.‘ 
ante, | 

X* Lagjse in Gifts to. See XLII. I. 8, 9^ 
10, and 11 post, 

XI. Buie against PerpeUdties, See Peb- 

PETUITY, 

XII, J.5 Objects of Special Powers and as 

Entitled in Default of Appoint- 
ment, See Power, XVII. xi. 

XIII. Gifts to Fk'st, Second, etc., Children, 
and Eluctvathm between Eldest and 
Younger Childi'en, See Younger 
Children. 

XIT Gifts by Waif of Substitution, See 
LVIII. and LXVlI.^mA 
XT Gifts to Survivors. Bee JA. post. 

XVI Vesting of Interests in. See Vested 
Contingent and Future Inte- 
rests. 

XTII. Bight to Intermediate Bents and 
Profits. See LII. i., ii., and m. 
post, 

XXXin, Distribution Per Stirpes or 
Per Capita. 

I. Distribution Per Capita. See also 
folkming subdivisi07is : 

1. Gift to CMldi'en of A. and B, or 

to the CMldi'en of A, and the 
Children of B., 7777. 

2, Gift to A, and the children of 

B., 7777. 

3 Gift to A. arid B, (or a Classy 
and their CMld7^en, 7778, 

II. Distribution Per Stiipes, 7779. ' 

III. Efeot of Woi'ds ‘‘ Per Stirpes,” 7782. 
IT. Gift to A. and B. for their Lives, 
Bemainder to their Child7'e7i, 7782, 
T. Wlie7'e Gift to Children BubsUtu- 
tionaip, 7786. 

TI, Gift to A. and B.k Childi'en, etc., or 
to A, and Class B, Inte 7 'est tahen 
by A., 7787. 

TII. Gift to Relations and other Special 
Persons, See Specific Divisions. 
XXXIV. What mat be Devised or Be- 
queathed. 

i. Contingent and Executory Interests*. 
7788, 

ir. Equitable Interests, 7788. 
in. Bights of Aetion, 7788, 
it. Devise by Purehaser after Contract 
to Purchase, 

1. Where Contract not Completed, 

7789. * 

2. Effect of Subsequent Conveffanoe 

as a Revocation, See V. vii. 5 
ante, 

3. Where Optioii to Pu7whase, See 

Conversion, I. ii. 2. . 

T, Devise by Vendor after Contract to- 
Sell, See Trusts. 

VI. DevUe of Copyholds, See XXXV, 
post, 

; XXXT* Biviia oj* Clo; ^ ^ 

1, Formalities 

II hUi,, 
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III. Demise l^efore AdinittanoBi 
lY* AfteT-Ac^nifpd Copy?ioMs,nv2» 

V. j&?/ General Berise^ , 

YI« JBy General Dense (^Gi(isnrTGn(leTea 
Copyholds')^ 

YII. Bif Particular IVords of Descr%phoni 
‘7794. 

Till. Other Cases, 7794. 

XXXVI Devise by Mortgagoe ob Mort- 
gagee AOT OF Trust Estates. 

I. Legal Bstate of Mortgagee Pass. 

1, By General Dome, 7796. 

2. By TT7);‘<2s Security for Money. 

3foney on Security, 7796. 

II, Beneficial Interest Pass, 

1, By General Derise, 7797. 

2. J^ffect of Siibseguent Foreclostire, 

or when BquUy of Bedemption 
Barred, 7797. 

III. Bgulty of Med emption Pass, 7798. 

IV Gih of 3Ioney Due on Mortgage, 

What Passes, See XXXVIII. xix. 

6 post. ^ ^ 

V. Trust Bstates Pass, See Trusts, 

xn. 

XXXVII. Beal Estate, Words which 
Pass. 

See also XXXV. ante, 

t, Bffects, 7798. -rrr ! 

II, Bstate Unguallfied hy Other words<^ 

.-r 7 7 

HI. Bstate or Property, Coupled wttlh 
Other 7799. 

IV. Bstate or Property where Trusts as 
Declared areAppUcaUe to Personal 
Bstate, 7801. 

V. Personal Bstate or Property, ^802. 

VI. Pnwerty, 7802, 

VIL Bents and Profits, 7802. 

VIIX. Beslduary Legatee, 7802. 

IX, What I Die Possessed of, Ihm, 

X. All the Best, 7803. 

XI. Other Words, 

XXXVIII. Pabtioular Words of Descrip- 
tion AND Descriptive Gifts. 

See also XXXV. XXXVI. XLI, 
LXIII. I. post 

I, Adrowson and Next Presentation, 
What Words will Pass, 7806. 

II. Appurtenances, 

III. Balance, Small Balance, 7808* 

IV. Bonds, 7808. 

V. Booh DeUs, 7808. 

VI. Chattels, Goods, Bffects un a Par- 

ticular Place, 

See also xiv. and XVI. infra, 

1, In General, 7808, 

2, Choses in Actwn, 7810. 

S, Chattels to he Settled as Heir- 
looms, 7810. 

4. Personal Bstate, Property, or 

Bffects in a County or Foreign 
Country, 7810. 

5. iSmwaZ, 7811. 

6. Constrmtim BJmdem Gemru, 

geeXD.X,6j?Mt 

VII. Clothes, Pmmal Ornaments^ 7812, 
vm. DeUs Due, 7818. 

^ , XX Dividends, 7818, 

I J . I X, Barm, 7SH. , 

I ^ Mfmnng St&ch L%m and Dead 

\ , moch,%u. 


XII. Foreign Bends, 

xni. Funds, Afoney in the Lunds, 7810, 

XIV. Furniture, 

1. In General, 7816. 

2. Whether it Includes Fixtures, 

3 FuQmHure in a Particular Place, 

4. Bemoral of. See VI. 6 supra, 

XV, Ground Bent, 7817. 

XVI, Household Goods, 7817. 

XVII, Manor, 7818. 

XVIII. Messuage. Premises, 7818. 

XIX. Money, Securities for Money, 

1. Money, 1^12. 

2, Money. Whether it Passes Stocli,, 

7820. 

8. Money, Securities for Money, 
7821. 

4 . Securities for Lloney. Whether 

it Passes Stock, 7821. 

5. 3Ioney Bue or Owing, 7822. 

6. 3Ioney Bue on Mortgage, 7822, 

7. 3foney I Die Possessed of, 7823. 

8. Money. Beady Money Securities 

for Lloney. Whether it Passes 
a Banking Account, 7823, 

9. Beady Aloney, 7824, 

10, Bemainder of Money, 7825. 

11. Passing the General Besiduary 

Bstate, See XL. I. 2 post, 

XX. Plate, Jewels, 7826. 

XXI. Profits, Bents and Profits, 7826. 

XXII. Seised, 7826. 

XXIII. ^ares, 7S2&, 

XXIV. Stock, Sum of Stock, 7827, 

XXV. Stock in Trade, Business Plam 
Goodwill, 7827. 

XXVI. Stock, Inaccurate Description or 
Mistake, 7828, 

XXVII. Tithes, What W ords will Pass,! oox, 
xxvni. Other Words Descriptive of Per- 
sonal Bstate, 7831. 

yyTT, Gift of Use, Occupation, or Besidenee, 

XYv , Land, Local Description or Occu- 
pation, 7835. 

XXXI. Description hy Beference to T%tle or 
Ownership, 7839. 

XXXII. Bquivocation, 7841. . _ - _ 

XXXIII. Money to he laid out in Land, 

ing hy Woi'ds Appticahle to Beal 
Bstate and Vice Versa, 

XXXIY. Gift of a FeaPs Wages, See XXX, 
ante, ■, v* i 

XXXV. Words Passing General P&rsoml 
Bstate and Constnsetion J^mdem 
Generis, SeeXL,j?<7St 
xxxvi. Words Passing Beal Bstate, See 
XXXVII. ^ 

XXXVII, Words Passing the Fee, See XLIII# 
T. post, 

TvrYTX, Time of Operation and After- 
acquired Property. 
i. Wnder Wills Before the WUh Act, 
In General, 7843. 

II, Menewal of Leases, 7845. 

III. Menewal of Lease to Lessee, who ^ 

also Devisee of the Lease, 7846. , ^ 

IV« JBeguest of Lease. Bubseguent 

eham of the Mevermon^ 7846, ** 

% Under OperMm 

WUts Act, ^ f 
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11. Lajjsed Share of Residue where 

Me'^iduo Meided into Shares, 
7872. 

12. Other Oases, 7878. 

III. Title of Executors to Residue. Whether 
Reneficial or in Tru^t, See Execu* 
tob and Administeatob, VIII, II. 
IV, Conversion of between Tenant for Life 
and Remainderman, See LIFE. 
Estate fob, VI. 

V. Two Gifts of in the Same Will or in a 
Wdl and Codicil See VI. XII.— 
XIII. II. a7ite, 

Yi. Vcsthiff of. See Vested Contin- 
gent and Futube Intebests- 

VII. Gift of, IVheii SjpeciJic. See Legacy, 

‘II. V. 

VIII. Execution of Rower by Bequest in 

General Terms, See POWEE XI. 
XLL GrENBBAL DeVISE. OPEEATION OF ON 
Beal Estate. 

I, In Case of Lapsed, Void, or Rartlal 
Spectfie Devises. 

1. Before the Wills Act, 7875, 

2. Under the Wills Act, 7876. 

3. Futwe Devise. Whether it Cai*^ 

Ties Intermediate Income, See 
LIT. post, 

II. In Case of Leaseholds^ 

1. Leases for Lives, 7877. 

2. Leases for a Tes'm of Yea7% 7878. 

3. Leases for a Tesmi of Tears, 

Contraru Intention under the 
Wills Aet, 7880. 

III. In Case of Reversions, 7881. 

IV. In Case of Powers of Appointment, 

See PoWEE, XI. 

V. In Case of Copyholds, See XXXV. 

V. and VI. ante, 

VI. In Case of Trust or Mortgaged Estates, 

See XXXVL i. Teests, XII. 
XLII. Lapse and Inteeests Undisposed of. 
8ee also XL. and XLI. ante — LVIIL I. 2 >ost — 
PowEE, VI. — Settlement, X, xv,-- 
Teusts, VIL— Teems, 1. 2. 


1, General Devise, 7847. 

2, Bpeeifie Devise or Bequest, 

3, Vm of the Word •‘Now” and, 

Verbs in the Present Tense, 
7850. 

4:,\Excepted Property, 7851. 

VI Time of Opeimtlon in other Cases not 
relating to After-acquired Pro- 
perty, 7851. 

VIL Elocution of Powers of Appointment 
or Revocation created after Date of 
Will, See POWEE, XI. v. 
viiL Property Aqreed to be Sold or Pu?'- 
ciasel See XXXIV. II. ante. 

IX. Mepublication by Codicil, Effect on 
After-aequired Property, See IV. 
II, 3 ante, 

XL. Eesiduaby Beqeests and Woeds Pass- 
ing THE GENBEAL PEESONAL ESTATE, 

Bee also JAl, post, 

I, What is a Gift of Residiw, 

1. What Expressions Bujicient, 

7852. 

2. By Word Money f 7854. 

3. By Words “ Property in Action 

or Smmties,'' 7855. 

4. By Words Rights and Credits f 

7856. 

5. Under Constniction of Words 

^^EJmdesn Generis,^* 

(a) Words of Wide Cleaning 
followed by Emmiera- 
turn of Particulars, 
7856. 

(Jf) Words of Wide Meanmg 
followed by Etcetera, 
7867. 

(d) Emmeratum of Particu- 
lars followedby Worlds 
of Wide Meaning, 1%^%. 
(ft) Residue not Pass. Con- 
trary Intention, 7862. 

6. Effect of the Words Residuary 

Legatee'^ on Real Estate, Bee 
XXXVIl.VUl.mee, 

7. Two Residuary Gifts when In* 

consistent. Bee XIII, ii, ante, 

IL What Passes Under a Gift of Rest* 
dm. 

1. What is a Residue, 7863. 

2, Gift of Residue in Proportion to 

Legacies, 7863. 


1. In Genei'al, 7882. 

2. Express I)ecla7*atio7i Against 

Lapse, 7884. 

3. Effect of Wills Aet, 7884. 

4. Gift to A, or his JTelrs, 7886, 

5. Gift to A. or his Ileir, 7887. 

6. Gift to A, or his Executors or 

Personal Representatives, 7887, 
V Gift to A, and Us Heirs or Heirs 
of Ms Bodp, 7887. 

8+ Gifi to JoM Tenants, 7888. 

2, Gift to Tenants in Common 

10. Gift to a Class, 7889. 

11. Gift to a Class md Mamed 

Individuals, 7891. 

12. Gift to Creditor*, 7892. 

13. Gift to Debtor, 7893. 

14. Gift Over after an Abrntule 

Interest, Death ofEirft Ihme-, 
7893. 

II, AceeleraHon of Momainders, 

III, Interests Pndispomdoft 

L lith gfMeit* ^ , j ^ 

Qa) In General, 7895, V 


3* Revocation of Share of Residue, 
^ 7864. 

4* Direction that Share of Residue 
shall Fall into Residue, 7865. 

5. Whether General Residue or 

Mmiim of a ParUouIar Fund, 
7866. 

6. Fmid Bet Apart for Anmitants, 


7167. 

'hwtingent Legacy uMch FaUs, 

mm. 

'^japsed and UnM^osed-of XnU^ 


i 
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2. Title of Kext of Ehi. 

(a') I?i G-eniral^ 7896. 

(I>) Attem 2 )ts to Exclude, 7896. 

8» Title of Trustee. 

(a) Jfailnre to Declare the 
Trmt, 7897. 

(h) Trvst Declared hut too 
Uncertain or Imh finite^ 
7898. 

(e) Title to Land where no Heir 
or Cibtui Qne Trust, 7898. 
(d) Title to Personalty where 
no Ntxt of Km. See 
Crown, "V. 

4. LLH Subject to Charges or for 
Pui^gioses lohich Fail. 

(a) Where Charge or Purpose 
is wholly Void or wholly 
Falls, 7899. 

(U) Title to Surplus Undis^ 
posed of, 7901. 

(<?) Under Trusts for Conner^ 
don. See Conversion, II. 
lY, Death or Failure of Donee in Trust. 
Fffect 071 Charge or Cestui Quo 
Tnnt, 7903. 

V. Pesulting Trusts under Trusts for 
Conversion. See Conversion, 1 1. 

VI. In Case of Charitable Gifts, See 
Trusts, VII. in., and Cioss Refer- 
ences there. 

YII. Legacy to Fxecutors Virtute officii 
and Title of Executors to Residue. 
Sec Executor and Administra- 
tor, VIII. 

VIII. Right to Interim Rents and Profits. 
See LII. post. 

IX, Secret or Parol Tnis is See XLVI. 

X. Failure of Prior Gift by Lapse. 
Effect on Exicutory Gift Oum, 
See Vested Contingent and 
Future Interests, XIV. ii. 

XLIIL Estates for Life, in Fee Simple 
OR IN Fee Tail. 

Sie also XLIV. ii. and iil.~XLV. v.— LVI.— 
LVIL^<?^t —S ettlement, X. XI. and xiii. 

I, By Limitation to A. and hu Heirs. \ 
See also XLII. ante. 

1. Heir whm Co7istrued Heir of 

the Body, 7905. 

2. Hems 7chen Construed Heirs of 

the Body, 7905. 

B. Lawful IleirsP (Right Heirs, 
Heirs Malef 7906. 

L Under the Rule %n Shellei/s Case. 

See ShelleVs Case. Rule in. 
B, Hews when Construed Childi'en. 

See XXIII. VII. ante. 

6. Limitation to A. or his Heirs, 

“ Or ” Comtruid Andf^ See 
XL ni. 3 ante, 

n. Bij Limitation to A, and his Issue, 
7906. 

Ill, By Limitation to A, for Life, Re- 
7iminde7^ to Ms Issue, 

1, Words of Explanation Refer- 

ring to word Issue f 7907. 

2. Worm of Limitation added to 

word Issue fi 7907, 

S, Wor## of Distribution or 
' I Modification with or without 

( fcords of Limitation added 

hi to word “ Issue f 7908. 
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IV, Other Limitations Creating an Estate 
Tail, 7910, 

V. What Words will Pass the Fee Simple, 

1. In General, and Effect of Wmt 
of Words of lAmitation, 7911. 

% Word Estate f 7912. 

3. Word^^Estatd^eoupledw ith Woi'ds 

of Locality or Occugyati on, 7 912, 

4, Progyertyfi What 1 
Possess,” etc,, coupled with Gift 
to Exf^cutor, 7913. 

6. Words Part,” « Moiety,” 7913. 

6. Otlur Pai'ticular Woi'ds, 7914, 

7. By Devise of Rents and Profits, 

7914. 

8. By Subjecting Land to Charges, 

7915. 

9. Estate of Executory Devisee over 

after a Gift in Fee Simple, 7916. 

10. Indefinite Gift Eiila7*ged to a 

Fee Simple by Nature of Gift 
Over, 7916, 

11. Effect of the Wills Act, 7918. 

12. Fie Simple Pass with Executoi*y 

Limitation Over on Death 
without Issue, INI. III. 4. 

13. E'itate of Trustees, See Trus- 

tees, XI. 

14. Estate of Cestui Que Trust when 

Co-extensiie with Estate of 
Trustie, See L. ix. post. 

VI. By Limitation to Jl. and Ms Child, 

Ch xldren, Son, etc. See XVIIL ante. 
VII, Impilieation of Cross Remainders. 
See Vested Contingent and 
Future Interests, XL 

XLIV. Successive and Concurrent to- 
TEBESTS. Joint Tenancy, and 
Tenancy in Common. 

See also Joint Tenancy— Tenancy in 
Common. 

I. Distinct Gifts of the same Propei^ty 
to Two Persons, 7918. 

II. Devise to Sevei^al Pei'sons in Tail, 7918. 

III. Joint Life Estates ivith Several In- 

luritances, 7919, 

IV. Gift of Chattels to Several without 

%Vo7'ds of Distinbut ion or Sevei^ance, 
7920. 

V. IVords of Distribution or Seve7*ance, 
Shares,” Equally,” etc., 7920. 

VI, Word Respective,” 7923. 

VII. Gift to Children after a Prior Life 

Estate, 7923. 

VIII. Gift to Sevei^al in Remainder or Quasi- 

remainder at Twenty-one,7925, 

IX, Issue Substituted for Parents 7vho 
took as Tenants in Common, 7925. 

X. Wbi’ds of Sui'vivorship between Lega- 
tees, 7927 

XL Words ^^Egual Shares” lohere Gift 
Over on Death of Survivor, 7929. 

XII, Aoeruing Shares where Original 

Shares held in Common, 7929. 

XIII, Joint Tenancy. Effect of Gift Over 

of Estate of Om of Donees, 7930* 

XIV, Tenancy in Common, or Joint Tmmnoy, 

In Other Cases, 7930. 

I XV, Devise of Real Estate to Parents and 
I Childm ( Wm^s Case), See XVIIL 

' II. I mte» 

XVI* Gift of Perso7ial Estate to Parents 
i and Children. See XVIII. IL 2 ante- 

^ U 





V. Gift Over After an Amlt 
— Beaih of Mnt I>o%et 
Testator. See ^IL 1. ! 


.l-MjArnttation to 4 . emd Ui 
: . Ofsprin^, 7962. i 
.. e. JiMumsand Chattels. Settled 
« m Frvsts of Seal Estate. 
t*' i" ”£!?' tellTSMESS, ’■ ■ X^M- 
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XVII* Gift to ParenU for Benefit of their 
* CMMren, Aholiite Interests, See 
XliV. III. and IV. post, 

XTOL Snron'orslup of AnmiitieSj and when 
Jomt. bee Annuity, XL 2— L, 
VII, post, 

XIX. Mfieot of on Doctrine of Lapse, See 

XLII. I. 8, 9, 10, and 11, 

XX. Gift Implied J rom Pou ers of Appoint 

ment. See Power XVIL 
xxr. Gift to Mushand and Wife, and to 
Ilasband and Wife and a Thud 
Pei son. See Husband and Wife, 

W V. L 

XL¥. Absolute Interests, and Gifts 
Whether Beneficial or in 
Trust, 

8ee also Settlement, X. xii, 
l* Gift of Incmne, Whin it Passes an 
AhsoJnte Interest, 7932. 

II, Gifts to Benefit a Ligatee Alone in a 

Partmdar IVay ', 

L In General, 7934. 

2. Where Trustees have a Disere- 
tion, 7937. 

III, Gifts to Benefit a Legatee and other 

Persons in a Particular TFaw,7938. 
XV. Precatorg Trusts, 

Stc also Power, II. 

1, Dnceitamtg as to Persons, Pur- 
posts, or Property, General 
Principles, 7944, 

% Uncertainty as toPerwns or Pu r- 
poscs m Particular Case ?, 7945. 
$n Vmertainty as to Property in 
Particular Pasts, 7948. 

4. Words of Confidi nee, 7949. 

S* Titgimt or Entreaty, 

6, Thirds of liecomniendation or 
Adi ice, 7952. 

7* Precatoi'y Words, When ew- 
plained hy the Context, 7954, 
o* Other matters, 7955, 

% JRemUmg Trusts where Trust 
tntenddd hut imperfectly de- 
clared, See XLH. iii. 3 (ay 
and (5) ante, 

V* Ahsolute Interests in Personalty 
whew Estate, Tail, or Eee-Bimple 
m Bealty. ^ 

I* General Principles, 7955. 

2. By Limitation to A, and his 

Heirs (Heirs Hale'), or to A, 
for Life, Bcmainder to his 
Hein, 7955. 

5. By Limitation to A, and the 
H( in of Ms Body, 7%G, 

4 By Limitafion to A, for Life, 
k 1 4 Bematudi r to the Heir or Hews 

||u (fhisBody, 

f f f f ! i f /fl 7957. 

1 1 '®* J^wittatum to A. for Life 

I- 7m ’ 

'* 1 1 i to Ao and his 


9, As to Limitations which Confer 
Estates in Fee or m Tail in 
Bealty, SeeXLIIL^^;?^^?— LVI. 
and LVIIL Shelley’s 
Case. Eule in. 

VI. Ahsolute or Clear Gifts not CutBomn 
hy Douhtjtul Expressions (Hema- 
nancy'), 7962. 

VII. AUolnte Interests, How far Cut 
Down guct Enjoyment hy Qualifu- 
Ing Trusts, 7963. 

VIII. Interests. Whetiter for Life or Ah- 
soliite m Other Cases, 7967. 

IX. I/imitatwn of Personalty to Eweeu- 

tors. See XXI. ante. 

X. Implication of Ahsolute Interests, 

See L. V, post. 

XI. Gifts, 'Whither Creatine/ a Might of 
Property or a Power of Disposition, 
See Power, II. ? 

XII. Cieatwn of Trusts Generally, See 
Trusts. 

XIII. Trusts for Maintenance or Advame- 

TIII See Trusts, 

XIV. Direction to employ Particular 

I Agents, See Teusis, 

Axii. in, 

XV. Secret Trusts. See XLTI. 

XVI. Vaimty of Gifts Over of Dndi^osed- 
f Personal Estate, 

See XL VI I, pC9;t, 

XVII. Limitations of Chattels Qum Consu- 
muntur Usu, See Vested Contin- 
gent AND Future Interests, 

Xxll, 

xviix. Limitations of Heirlooms and Chattel 
Interests on Trusts of Meal Estate, 
See Settlement, XV.— Trusts. 

y. VII. and VIII. 

XIX. Might of Annuitants to Capital Bum 
and Annuity whether for Life 
See Annuity, Vlil, 

XX. e^s Cff Pmonalty to Parents ani 
See XVIII.ii. 2 ante. 

—T of Terms. See Teems 

XLVI. Seoeet Teusts and Paeol Peomises 
MADE TO Testators. 

I. Secret ^ or Parol Trusts Affeetim 
Eemes amd Eegvests, 7969. 
n. Beiges or Bequests Prevented 5» 
rmie to Testator, 7973. 
m. For Oumty. See Ohaexty, V. xii. 

17. Ineorporatwn, of Documents. Sea 

XLvII. Gifts Ovee of TTndisposbd-of In. 
teeests in Pbesonal Bstate. 

Eegatee, 

“• ^^ff^^I^^restmfheEirstUgaiee, 

in. Gift Over after a Life Interest with 
Power qf JDv^osUion, 7977. 

I-E. Memainders in Chattels GeneraUy 


I 
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II. MeotlGjh Between AUermtlve Gifte, 

m% 

HI. Meetum loliere Gift Cmn Onere, 7980. 

IV. JBleetimi or Chow( in Other Cases, 

7980. 

V. €})timis and Pre^r wptwns, 

1. Jit Gimral^ 7981. 

2. Time for Pverene, 7PS2. 

9. ConvenionhA hee C0NVEESI0ls\ 

I. II. 2. 

VI. Pejmtahle Boeirbie of Llectum, See 
Election. 

XLIX. Gifts by Eefeeence and Incidents 
OF Cumulative oe Substituted 
Legacies. 

I. Effet t of Certain Referaitml Ex 2 n*es^ 
sions, 7983. 

II. Pedvplication of Charges, 7989. 

III. Gift to Persom hifm< named f 7990. 

IV. Ineidtnts of Cimnlative or Substb 

tiitfd Zegaeies, 7900. 

V, Pegaem Charged hj Codieih See 

VI. XIV. ante, 

VI. Oft of Mesidve in Proportion to 
Legaeii ?. See XL. ii. 2 ante, 

VII. Creation of Powers hj. See Powee, 

IL V. 

VIII. Chattels Sitfled Heirlooms or on 

Trusts of Pealtij, or to go with a 
Title, See Settlement, XVI.— 
Tkusts, V. vii. and viil. 

L. Implication. 

I, General Princijiles, 7996. 

II. Of Pis tnhensim of IIeir-at4an% 7996. 

III. 10 am Gift to A. alter Death of B, 

(M/al Mstah), 7997. 

IV. From Gift to A, afUr Death of B, 

{Piisonal Estate), 7998. 

V. Of Absolute Intercut from Gift to A, 

till Tiienty-one or Limitation Oier 
on Death under Twenty-one, 8000. 

VI. From Gift to A,, and if he Dies 

Without Is we or Children Orer, 
Interest of the Issue or Children, 
8001 . 

VII. Of Deiise to iSurihwrs, 8003. 

VIII. Of Gift hy Beeital or A&sunmtion of 
Fact, 8007. 

IX, Fgultahle Estate, Whether Co-ewten- 

sm with Legal Estate, 8010, 

X. Other Cases, 8011. 

XI, Of Clauses of Aeejual and Survimr- 

ship. Bee LI. 

XII, Of Cross Bemainders, See Vested 

Contingent and Putube In- 

TEBESTS, IX. 

XIII. Of Cro^s E*re(utory LimitatUm in 

Personal Estate, See Vested Con- 
tingent AND PUTUBE iNTBBESTS, 

X. ^ 

XIV. Of mates Tail See LVI. and LVIL 

post 

XV. powers and Gifts and Estates 
Arising from Powers, See Poweb, 

XVI. Of Hotchpot Clauses, See Hotchpot 
and Gross Beferences there, 

XVII » By Beference to Prior Gift See 
xLIX. ante^if 

( XVili, Of MesuUwy Tmsfs, See XLIl* iil. ( 
Lbusts, VIL I 

' : ' XIX. ^applying Words, See XI. v. ante, 

, XX, Of Mevocation hy Codiozl, See VI* 

liiilif feiii### I 






LI. Gifts to Suevivobs. 

See also PowEB, XVII. IX.— Settlement, X. 
IX, — Vested Contingent B’utuee In- 
tebbsts, VIII. 

I. Survive, Survivor, Aleawbig of, 8012. 
n. When Comtmtd Others 

1. When Construed Strictly not as 

Importing Others 8013. 

2. Whin Conk rued ^‘Otliersf 8017, 

3. TF//^;6 Wo7‘d Others’^ Au'o~ 

eiafid With Wo7ul ^USiti^vivorsf 
8021. 

4. Othei'sP When Construed 
“ Survivoi*^,'’ 8022. 

HI. Accrubig Shares and Clmm of 
Accruer, 

1, Gen(7'alllule, Ho Survivorship, 

8022. 

2, Efeet of Words ‘‘ Sharef^ Poi"- 

tionp Hth Sharep 8023. 

3, Accrued Shares directed to go 

m same Planner as Original 
Shai'cs, 8024. 

4, Fund Treated as a IVhote Fund, 

8025. 

5, Accrued Shares, Whether Subject 

to Lmttafmis of Original 
Shares, 8026. 

IV. If^ords of Survivorship, To tohat 
Period BeferaUe, 

1, General Principles, 8028. 

2, Immediate Gift hut Mt ewpressly 

Contingent, 8028. 

3, Future Gift not expressly Con- 

tingent but no Prior ^Estate, 
8029. 

4, Futu7je Gift not expressly Con- 

tingent after a Prior Interest, 
(a) Death of Testator, 8030. 

(-&) Death of Testator sohere 
'Dnant for Life Prede^ 
ceases him, 8031. 

(e) Period of Division, 8031. 

id) Period of Division wlure 

sevn*al Life Intirests, 
8033. 

ie) Buie in Case of Gifts of 

Beal Estate, 8034, 

5* Gifts expiwssly Contingent, 

(a) Whether tp Dt ath of Tenant 
for Lip> or HappeUmg 
of Event, mu. 

ill) Gift to a Class to he Paid 
at Tmenisj-one aft&i* a 
Life Interest mitk Bene- 
fit of Surhivorskp biter 
se, 8037. 

(^) Direct Gift at Twmty-oim, 

8038. 

id) Gift on a Cmtbigemy to a 
Class of SurvtmmlBOZk 
LIL.Intebmediate Bents ane Peofits, 

I, Where Intn*{sts Vested Subject to a 
Gift Over, 8040. 

II. Between Death of Testator and Birth 

of Children, 8041. 

III. Gift to a Class* Bight of Memlei^s 

who Attain Vested Interests, 8041. 

IV. Future Specific Bequest, 8042. 

V. Fntufe Mesiduary Beguek, 8044, 

VI. mture ^eeifb BevUg, 804#. i 

Vll. Fufiufe Besld'mry Bmue, 8046. , . , ; 

VIII. Miture Gift gfaM^ei 




iia.il-. 


ill'!'' 

dlill. 
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IX, Of FuTid Set Ap&rtfor ZegacieSi 8048, 


I %, Oift O^er on Failure of Testa-- 

! tor^s own Issue^ 8064, 

! H, &ijt Over after Be>- 

\ eease^ 8065. 

4. Gift Over in other Gases, 8066. 

5. Enlarqement of an Express Gift 

for Life into an Estate Tail hu 
ImplieaHon, 8066. 

6. Other Cases, 8067. 

IV. Effect of the Wills Act, 1 Viet, e, 26 
29, 8068. * 

LVII. WOBBS “Death without Issue,” 
ETC. When Eepeeablb to the 
Objects op a Peioe Devise. 

I, Gijts of Personal Estate. 

1. In General, 8070. 

2. Effect if the worl ^^Suehf 8072. 

II. Gifts of Beal Estate. 

1. In General, 8073. 

2. Gift to Some Only of the Issue. 

8074. ® 

5. Effect of the mrd ^^Suohf* 8075. 

4. Eeath Without Leaving Issue. 

8077. 

III. Eevise of Beversions. 

LVIII, Death Coupleb with a Contin- 
GENcy. Death op Object of 
Peioe Dipt in the Tbstatoe's 
Lifetime and Substitution. 

I, Gift Over on Death of A. under a 
Given Age who Dies under the 
Given Age, 8078. 

II. Gift Over on Death hefore Legacy is 
PayaUe or Deceived, 8078. 

III. Gift Over on Death without Issue. 

8079. * 

IV. Gift Over on Death Coupled with 

other Circumstances, 8080. 

V. Death of the Object of Prior Gift 

before the Date of the Will. 

1, Gift to Individuals Nomim-- 

Urn, 8081, 

2. Children let in to take Original 

Shares, 8082, 

3, Gift to a Class or their Issue 

or Eews, 8084, 

4. Direetion that Issue shmM 

tale their Parents^ Shares 

(a) In General, 8085. 

(b) Direction to take the 

Parent's Share which 
he would have been 
Entitled to if Living, 
8086, 

6. Effect of the words “ Saidl 

SuoJif 8087. 

6. Other Cases, 8088. 

VI. Eeathof Object of Prior Gift between 

Date of the WUl mi Death of the 
Testator, 8088. 

VII* Clauses Substituting Children for 
Legatees who Die before the Period 
of Distribution or Enjoyment. Whe- 
ther Children must Survive the 
Period of Disti'ibution or their Own 
Parents, 8088, 

IX. Death Ooupeeb with a Contingency^ 
Death of Object op Peioe Gtipt 

APTEB THE TESTATOE. 
also LVIIL VIII. ante-^UK,, to JIKff.post 
I. General Rule. Death at am Time, 
i ^ iX*,Im7mdiate Gifts, 80%, 


X, Other Cam, S050. 

XI* Aemmulations under the Thellmson 
Act See Accumulation. 

XII. Surplus under Trusts for Mainte- 
nance. See Teusts, VIII. ii, 4. 


See Vesied Contingent and 

FUTUEE INTBEESTS, I. XI.— III. HI. 
XIV. Resulting Trust. Lapse and JIndis- 
posed-of Interests. In General. See 
XLII. ante. 

XV* Vndiv Shifting Clauses, See Vested 
Contingent and Futuee Inte- 

BESTS, XII, II. 

XVI. Acceleration of Bemainders. 


XVI. Acceleration of Bemainders. See 
XLII. II. ante. 

XVII. What Passes under a Devise of Bents 
or Bents and Projits. SeeXXXVIII. 
ante, and Cioss Beferences 


XXI., 
there. 

XVIII. Accretions to Specific Legacies. See 


LIU. i.post. 

XIX. Interest on Legacies or Annuities. See 
Legacy, XIIL— Annuity XIV. 2. 
Dili. Legacy. 

I. Acen^etions to Specific Legacies, 8050. 
XL Amounts, Shares, and Proportions, 
8062, 


as Original. See XLIX. iv. ante. 
Vestmg of. See Vested Contingent 
AND Futuee Inteeests, L and 11. 


VI. In General. See Legacy.' 

IIV. Gifts Void, Illegal, oe against 
Public Policy, 8053. 

LV. Death Simply Begaeded as a Con* 
TiNGENT Event. 

I. Where Gift Is Immediate, 8054. 

II. Future Gift, 8055. 

III. Devise of Beal Estate, 8066. 

LTL WcEDs “ Death without Issue,” etc. 
Whethee they Bepee to Indepi- 

NTTE FAILUEE OP ISSUE OEFaILUEE 

OP Issue at the Death, 

See also LVII. A 
1. Gifts of Personal Estate. 

U General Rule. Indefinite Fail- 
ure, 8056. 

2. Death without Deeming Issue. 

8068. 

3. Gift Over **at,'' ^^afterf De- 

cease, 8059, 

4* Gift Over to Several and the 
Survivor, 8060. 

fi. Gift Over to Personsthen Living, 

, f I ^ 8060, ’ 

^ ^ Death tinder 

I I# 

to Issue, 

^ 1 ' I W f ; 

) • I 8. Where HeetrieteS in Other Cases, 

; a Merests in. Pmcmaliy 

‘ G'iw»,8068. 
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31. &fft Over 071 Se7je7*al Merits, Iimne- 
dlate ^Ift, 8094. 

lllf Mestneted to Period of VeMing^ 
8095. 

XV. Wke7*e Gift Contingent on Surmi'ing 
the Te7tantfor Life^ 8097. 

V. Whin Best7*ieted hy Exp'ess Dww- 
tum^ to JDiDidet Co7i<oey^ or Settle, 
8097. 

VI. JFhere EesMcted in Other Cases, 

1. Future Gifts after a P7'ior 

Interest, 8099, 

2, Fnmtdiate Gifts, 8100. 

LX. Gift Ovee on Death befoee Legacy 
IS Payable or Legatee, Entitled 
IN Possession, 

See also LVIII. ii. ante* 

I. Immediate Gifts, 8101. 

IX. Future Gl/ls after a Life Inte7*est, 
8102. 

in, Equimlent Words— Entitled f ‘En- 
titled in Possession^ 8104. 

IV. Deeisiom under Settlements and Vest- 
ing of Port mis. See Vested Con- 
tingent AND Put CEE Inteeests, 
III. II. 

LXL Gift Ovee on Death befoee Actual 
Keceipt of Legacy or Distribu- 
tion OF Estate, 8108. 

See also LVIII. ii. ante. 

LXII. Gift Over on Death before Legacy 
IS Vested, 8108. 

LXIII. Gift Ovle on Death without, 
OR without having, Children or 
Issue, sioo. 

— Childreii Confined as a Wo7*d of Limita'- 

tlon. See XVIII. ii. 4 ante. 

LXIV. Gift Over on Death without 
Leaving Children or Issue, 8110. 
LXV, Gift Over on Death Unmarried 

AND WITHOUT ISSUE. 

Consfi^uctum of vmrd “and"' as Eq^tiva- 
hnt to “ or ” a7id Vice Vnsd. See XI. ii. 
aud III. ante. 

— Meaning of Word Cnma^med. SceXXVIIL 

VII. XXXI. VI. Settle- 

ment, X. X. 

LXVJ. Executory Devises and Bequests. 
In General and Effect of 
Failure op Prior Gift on Execu- 
tory OR Substituted Gift and 
Vice Versa. See Vested Contin- 
gent AND Future Interests, XIV, 
LXVIT. Substitutional Gifts. 

— Suhstiiutam, See LVIII. ante. 

Cofistfuetion of “ and ’ m “ or,’^ and Vice 

17 rsd. See XI. IL and iii. 

Zajm in Suhtituthnal Gifts, See XLII. 
I. ante. 

— Animities and Ligaeies. Whether SuhsUtn- 

tioml Of Aeeuumlatke arid Incidents of. 
Bee Annuity, X. 2--.Legacy, IV.-— 
XLIX. IV. ante. 

LXVni. Ademption and Satisfaction* 
See Satisfaction and Perform^ 
ANOB and Cross Eeferences there, 
LXIX.— 'Advancement and Maintenance. 
See Advancement— Infant, VII. 
— Parent andOhild^L— Trusts, 
Till 

^ jCfONFpcT OF Laws and Construction 

I , OFfORiiGN Wills. See Foreigner 

. f ^ , J lAND Foreign V* v* 




I. Testa^entarj Capacity. 

I. Alien, 7BB1. 

XI. If ant, 7562. 
in. Ala lied Wotnan,7^&% 

IV. Elmd Testator, T564, 

V. Mental Capacity, 7565, 

VI. Xliidite Infinenee or Fraud,, V667* 

VII. Proof of on Establishing Wills. See III. 
V. 1 . post 


I, ALIEN. 

1. An alien, resident in England, purcliased 
an equitable inteiest in freehold lands, and 
also a lease for a long term of years, and after- 
wards obtained letters of denization, which, in 
terms, conferred upon him, not only the power 
of acquiring lands m future, but of retaining 
and enjoying all lands which he had thereto- 
fore acquired t — ^Held, that he^ had power to 
devise the freehold and chattel interest in land 
which he had purchased previously to the 
letters of denization. Fourdrm v. Gowd>ey, 3 
Myl. & K. 383 ; 3 L. J., X. S., Ch., 171. 

2. By the statute 7 Anne, c. 5 (A.D..1708), it 
was enacted that the children of all natural- 
bom subjects bom out of the legiance of her 
then Majesty, her heirs and successors, should 
be deemed, adjudged, and taken to be natural- 
born subjects of this kingdom to all intents, 
constructions, and purposes whatsoever. By 
the statute 13 Geo. 3, c. 21 (a.d. 1772), it Was 
enacted that all persons born, or thereafter to 
be bom, out of legiance to the Crown of Eng- 
land, or of Great Britain, whose fathers were, 
or should be, by virtue of the statute 7 Anne, 
c. 6, and the explaining statute 4 Geo. 2, o. 21, 
entitled to all the rights and privileges of 
natural-born snbjects,should betaken to be and 
weio thereby declared to be nafcural-boin sub- 
jects of the Grown of Great Britain, as if born 
in this kingdom. A devise of real property in 
England was made by a testator domiciled in 
England, but having been born in Holland, Ms 
parents having been married there, and his 
mother being a Dutch subject. The testator’s 
father was born in Holland in the year 1744, 
his mother being also a Dutch subject, and Ms 
father having also been born in Holland in the 
year 1696. The testator’s paternal great-grand- 
iather was a natural-bom British subject, and 
the commander of a British regiment sent to 
serve in Holland in 1691, who had married, 
while on service, a Dutch wife, the testator’s 
grandfather being the eldest son of that mar- 
riage. The testator’s grandfather took service 
in bis father’s legiment, which, however, had 
then ceased to be in British pay, and the tes- 
tator’s father, in Ms turn, also joined ifc:’^ 
Held, that the statute 7 Anne, c. 5 gave the 
testator’s grandfather the status of a natuial- 
bom British subject, and the statute IS Goo. 3, 
c. 21 gave also to the testator’s father the 
rights belonging to that status. Pe Geere v* 
Stone, 47 L. T. 434. 

Held, further, that the testator himseK was 
an alien, and that, as the statute 33 Viet, 
0 . 14 is not retrospective, the real property oi 
the testator belonged to the Crown. Id. 

My what Lbcal Law Wife am regulated and 
eomtruei.} See FOREIGNER AND Foreign 
Law, T. IT. and V. 
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14. Amarried woman, having powerto dispose 
of a fund by will, made a will disposing of it, 
and also of another fund over which she had no 
power, and appointed her husband hei executor, 
and he proved her will generally Held, that 
as to the latter fund the will was valid, as being 
made ex amnsu mi. Me Trustees^ Melief Aot 
16 Sim. 406. 

10. Where a feme covert has a power to dis- 
pose of her estate by will, the writing she 
leaves ought fiist to be propounded as a will 
in the Spiritual Court ; and if no executor is 
appointed, they will grant administration to 
the husband, with the will annexed. Moss v. 
Mwer^ 3 Atk. 160. 

16. Admission of will by feme covert, lieiress- 
at-law lining separate from her husband, suffi- 
cient to establish it. Codnngton v. Shelburne 
Dick. 475. 

17. A nianied woman possesses, under 7 WilL 
4 and 1 Vict.,c. 26, no greater or ditferent power 
to make a will than she possessed before that 
statute. WUloch v. JN'oUe, 7 L. B., H. L . 580 * 


will on the infant’s death descend to his heir, 
who may take either way. Carr v. MlUson, 2 
Bro. e. 0. 56 ; Dick. 796. 

2. Boy of age fouiteen is competent to make 
will of personal estate. Mxj?. Holyland^ 11 
Ves. 11. 

3. An infant male may make a will of his 
personal estate at fourteen, a female at twelve. 
JMjde V. Myde, Pre. Ch. 316. 

4. A female may make a will at twelve, a 
male at fifteen, if pro\ed to be a person of 
disoietion. Bishop v. Sharp^ 2 Tern. 469. 

5. A child entitled to an oiphanage share 

of his father’s peisonal estate, dying under 
twenty-one and unmarried, cannot devise it by 
Ills will, for by the custom it survives to the 
other children, but he may devise his share 
under the Statute of Distributions. Wileochs 
V. 2 Yem. 559. 

6. A city orphan cannot by will before 
twenty-one dispose of his orxffianage part, so as 
to prevent survivorship. Amn., Pre. Ch. 637. 

m. HABEIED WOmAir. 

1. In (7e9ieml, 7BB2. 

2. Separate Mstate^ 7563. 

3. mder Mowers, See Power, IX, iii. 6. 

1. In Cfenersl. 

7. Husband, before mamage, gives bond to 
enable his intended wife to dispose by deed or 
will of her freehold estate. She devises during 
coverture, lloi heir-at-law is bound and shall 
convey to the devisee. Mippon v. JDawding^ 
Ambl. 560. 

8. Feme covert without husband’s Joining, 
but in his presence, sun enders her copyhold to 
use of her will or appointment, and devises it. 

whether good. Taylor v. Philips, 1 

% feme covert cannot at law make will of 
Cblfhold lands, surrendered by hci before 
marriage to the use ot her will, nor can she 
deOlare the uses of the surrender. Georm v 
Jm, Ambl 627. 

Surrender before marriage is void or sus- 
pended by marriage. Ib. 

10. Will by feme covert good, and provable 
in the Ecclesiastical Court it made with assent 
of her husband- 


Willook V. Mble, 7 L. B., H. L., 580 r 
44 L, J., Ch., 345; 23 W, B. 809; 32 L. T.! 
N. S., 419. Affirming 8 L. B., Ch., 778 ; 42 L. J., 
Ch., 681; 29 L. T. 194; 21 W. B. 711. BeversW 
42 L. J., Ch., 321 1 21 W. B. 353. 

The 24th section does not, retroactively, 
operate to give effect to her will as to property 
which it was not in her power to dispose at the 
time when the will was made. Ib, 

Without the husband’s knowledge of the 
contents of a will made by a maiiied woman, 
the will cannot be said to be made with Ms 
assent. Ib. 

If a wife, with her husband’s assent, makes 
a will of personalty, in which she has an ex- 
pectant interest, but that interest does not 
actually vest in her until after her husband’s 
death, she must, to give validity to her wilL 
re-execute it after his death. Ib. 

So, also, if her will affects property which 
(by his will made some years before, and never 
altered) he had bequeathed to her absolutely, 

A general assent to a wife’s making a will is 
not sufficient, but the husband’s assent to the 
particular will which his wife has made ought 
to be proved, Ib, 

A married woman was entitled to 3,8227. 
consols for her separate use, and, by settlement 
made on her mariiage, she was entitled to 
14,0007., if she suivived her husband, absolutely, 
and if she died in his lifetime she had a power 
of appointing that sum by will notwithstanding 
covertuie, She had also a fee-simple estate 
over which she had a power of appointment by 
will. Her husband, who died in her lifetime, 
bequeathed to her the residue of his personal 
estate. The wife by will, made in the lifetime 
of her husband, who consented to her making 
a will, though it did not appear that he knew 
the contents of it, after disposing of her separate:- 
estate and appointing the fee-simple estate,, 
gave to her niece all the residue of her re^ and 
personal estate of which at the time of her 
death she should have power to dispose.' . The 
will was not republished after the husband’s 
that, though the wifi was valid 
and effectual so as to pass the consols to which, 
she was entitled fnr h 


, - MarlboTOugh^Bulie)'?, GodoU 

phin (Lord), 2 Yes. 70, 

11. Bower in feme covert to dispose by writ- 
ing purporting to be a will does not give it 
authority of one in Ecclesiastical Court, and 
hbsband must be examined to his consent 
proved Il&nley v. PhiUps, 

. .12., Brobate of the will of a married woman, 
which IS now necessary, though formerly 
othervnse,aiinited to her power by the assent 
fisband, with respect to any beneficial 
^ exeoutrix of 
pumi to an nmutor, and eon- 


I 
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property acquired by ber under her bnsband’s I 
will Ik 

Held, also, that the death of the husband 
operated as a revocation of any assent he had 
given to his wife’s will. Ik 
1. Sections 8, 24, and 27 of the Wills Act 
leave unaltered the testamentary capacity of 
a married woman, though it may give her will, 
when duly made, a different and more extended 
operation. The contrary intention required by 
the 24th and 27th sections of the Wills Act 
must be one which can be attributed to a testator 
up to the time of his death. Thomas v. Jones, 

1 H. B. 138 ; 2 John. & H, 475 ; 8 Jur., N. S., 
6124; 31 L. X, Ch., 732 ; 10 W. E. 853; 7 L. T., 
K 8., 154. Affirmed 1 Be G. J. k Sm. 63 ; 0 
Jur., N. S., 161; 33 L. J., Oh., 139; 7 L. T., 
K. S., 610. 

Ilusha?!,! under DisahiUi^.'] 2. A wife 
(whose husband is by Act of Parliament 
banished for his life) may make a will, and in 
everything act as a feme sole, and as if the 
husband was dead. Portland {Countess') v. 
Frodgers^ 2 Vem. 104. 

3. Where the husband was attainted of 
felony, and pardoned on consideration of trans- 
portation, and afterwards tbe wife became 
entitled to some personal estate as orphan to 
a freeman of London, this personal estate 
decreed to belong to the wife as to a feme sole. 
Newsome v, Bowyer, 3 P. W. 37. 

2, Separate Estate. 

4. A feme covert may dispose by will of 
property settled to ber ** sole and separate use, 
to be disposed of by her as if sole.” She may 
also dispose by will of property which was hers 
previous to the marriage, and on her separation ! 
was conveyed to trustees for her sole and | 
separate use. White v. Billon, Wall, Lyn. 302. ; 

6. Power of disposition by will is incident 
to trusts for separate uses of feme covert, and 
husband is a tiustee, having taken a transfer. 
Mieh V. CocheU, 9 Ves. 369. 

6. Wife, having specific effects to her separate 
use, disposes of her separate property by will. 
After her death her husband sells pait of these 
effects and dies : his representative is account- 
able to the wife’s administratrix with the will 
annexed. Peaeoch v. Monk 2 Ves. 190. 

7. A feme covert who has pin-money, or a 
separate maintenance settled on her, may, by 
writing in nature of will, dispose of what she 
saves out of it; and such disposition shall bind 
the husband. Merhert v. Herbert, Pre. Ch, 44. 

8. A wife may, by a deed duly acknowledged 
to which her husband is a party, acquire a 
power to dispose by will of her real estates, 
whether in possession or in reversion. Pride 
V. Bubk 7 L. B., Oh., 64 ; 41 L. J.,Ch„ 106 ; 
26L. T. 890; 20 W. B. 220. 

By a deed of separation made between 
husband and wife and trustees, and duly 
acknowledged by the wife, it was agreed 
that the tob should hold all the real and 
personal estate of the husband and wife, 
or either of them in right of the wife, as her 
separate property, and should have power, by 
will, to devise or bequeath the same. The 
husband then purported to convey to a trustee 
all such real and personal estate, to 'he held 
' npon corresponding trusts :“-Held, that though 
N Nj wpiBssIy eonrer real estate 


vested in her, it was the intention of the deed 
that she should have power to dispose thereof 
as if she was unmarried, and accordingly that 
an estate of which a trustee was seised in. 
trust for her separate use during her life, with 
remainder to heiself in fee, passed by her 
will. 2k ^ 

8. Where a personal estate is given to th© ' 
separate use of a feme covert, she is considered 
as a feme sole, and may dispose of it and 
all the acciual when beyond seventeen. And 
where a father gives his daughter a power to 
dispose of all his real estates, if he had in- 
tended to exclude the disability of infancy, 
he would have taken care to express it, and 
eapressio wmis est exelusw altertus. Ilearle 
v. (xreenlank 6 Atk. 709, 714 ; 1 Ves. 303. ^ 

10. Will, by a wife, of her separate property 
and its produce, whether derived from her 
husband or a third peison, is good. Fettiplace 
v. Gorges, 1 Ves. J. 46. 

11. Husband conveys lands to a trustee in fee, 
in trust out of the rents to pay 6^. per annum, 
for the separate use of the wife, and to be at 
her disposal, then to the use of the husband 
for life; after Ms decease, to the use of the 
heirs of the wife, until the heirs or assignees 
of the husband should pay to the executors, or 
administrators, or assigns of the wife, 100?, 
with interest, from the death of the husband, 
then to the wife for ber jointure, remainder 
over. The wife dies first, and having by her 
will disposed of this 100?. Held, the wife had 
no power to dispose of this money Sawyer v, 
Bletsoe, 2 Vcm. 328. S. C. 1 Vern.. 244. 

If a wife has a power to dispose of money 
in the life of her husband, she may dispose of 
it by a uniting in nature of a will, though not 
provided. Id, 329. 

Feme coveit may in life of husband dispose 
of money saved out of lier separate mainten- 
ance. S. 0. 1 Vein. 244. 

12. A mairied woman invested a sum of 526?. 
slock, out of moneys which she had as pin- 
money, to her separate use, in the names of 
tnistees, in confidence that the fund should 
he held by them in trust for such persons as 
she should direct or appoint. She afterwairis 
made a will, giving the interest of the money 
she had in the stocks to her servant maid lor 
life, and afterwards to the |X)or of ce^a^n 
paiishes. The wrife having died, administra'^ 
tion, with the will of his deceased Wife 

I annexed, was granted to her husband- To 
a bill filed by tbe husband alone, as sneb 
administmtor, against the surviving trustee 
of the stock, the defendant, by her answer, 
suggested that the legatees under the will 
were necessary parties: but the Court, with- 
out requiring the legatees to be parries to 
the suit, ordered payment of the stock to the 
plaintiff, with costs. Musters v. Wrighk 2 Be 
G, & Sm. 777, 

13. A. and B., two domiciled English sub- 
jects resident in Paris, with the intention of 
permanently residing there, entered jnto^E 
contract of marriage, in the French fortu^ in 
contemplation of a marriage ** intended imme- 
diately to take place according to lawX and 
also of a marriage in conformity witn the 
rites of the OhuroS of England. ^ The Ingllsh 
marriage was duly solemnised in the uhapel 
of the English Ambassador at Baris, but tM 
intended Skemh marrisfe nevet 
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The ooatraot of inamage stipulated that the 

fatoe couple sliould have the enjoyment m 
common of all property, accoiding to the dis- 
position of the custom of Pans, which should 
regulate their futuie community, even in the 
event of their residing in foreign parts, where 
diffeieiit laws prevailed ; that the portion 
which the wife was to bring into community 
should be received by the husband, and be 
accounted for by him to his wife ; that what- 
ever should come m future to the wife should 
be invested by the husband, and that the 
principal should belong to the wife as her own 
sepal ate property {hien persomiel% and that 
the interest alone should enter into the com- 
munity, The effect of this contract by the 
Prench law, supposing it to be valid, would be 
to give the wife a testamentary power over 
her separate estate, independently of her hus- 
band. Fart of the property brought by the 
wife into community consisted of a sum of 
2,000/. charged upon real estates in England. 
Shortly after the English marriage, and before 
the solemnisation of the contemplated French 
marriage, the parties, never having cohabited 
together, separated entirely. The wife, in the 
lifetime of her husband, made her will, in the 
English form, disposing of, among other pro- 
|)erty, the 2,000/. Held, that the marriage 
contract gave the wife a testamentaiy disposi- 
tion, and that the property passed by the will. 
Mm V. Smytk 18 Jur. 300 ; 23 L. J., Cb., 706. 

1. A wufe who lives with her husband and 
has separate propeity, over which she has a 
power of appointment by deed or will, is 
entitled to dispose, not only of the capital, 
but also of the savings out of income, and 
that by a general residuary clause in her will. 
Mnmphrey v. EleMrds, 2 Jur,, N, S., 432 j 25 
L. J., Ch., 442. 

The income of property settled to the sepa- 
rate use of a wife is not converted into general 
personalty, nor is the right of control over it 
abandoned by its being transmitted by the 
halves of notes of the Bank of England, one 
half of which only had been received and 
acknowledged bjr her before her death, or by 
being invested in the names of trustees in 
the purchase of long annuities, without any 
reference to her settlement or to the source 
whence the purchase money arose, or by its 
being secreted in the house of her husband ; 
but a sum of money found after her death 
secreted in the house of her husband, without 
any evidence of the source whence it w'as 
derived, was held to be the property of the 
husband. Ib, 

2. A devise of real estate, without the inter- 
position of trustees, to a married woman and 
her heirs for her separate use, fiee from 
mari^ control, gives her a right of disposition 
by will of the equitable fee, in like manner as 
jf she were ducoverte^, JIall v. Waterhouse, 

, 361 j 13 W. E. 633 ; 12 L. T., 
Giff. 64 ; 6 N. E. 20. 
d woman, to whom alimony has 
by the Ecclesiastical Court, may 
is against her husband, of her 
lu, Jhc same manner as if she 
A 0dm V* jBafUf, m Jun, 
t. U :0h'., «67 13 W. B. 935 j 

1 1 ^ ^ I 

fart, when mot restraim 



estate, and without any express power, a com- 
plete right of alienation of that estate by 
instrument inter rev os or will. Taylor v. 
M(ads, 4 De G. J. & S. 597 ; 11 Jur., K S., 
166 ; 34 L. J., Ch., 203 ; 13 W. E. 394 ; 6 N. K. 
348; 12 L. T., N. S., 6. Keversing 10 Jur., 
N. S., 1012 ; 12 W. E. 846 ; 10 L. T., N. S., 
475 ; 4 H. B, 203. 

5. The will of a married woman who had 
no peisonal estate belonging to her foi* her 
separate use at the date of the will, made 
without the assent of her husband, is effectual 
to dispose of personal estate to her separate use 
which she afterwards acquires and is entitled 
to at her death. Charlemont {Mari') v. Speneer, 
11 L. E., Ir., 490. Affirming 11 L. E., Ir., 347. 

6. By ante-nuptial articles, reciting the 
intended marriage and an agreement to the 
following effect, the husband agreed to pay to 
the wife for her sole and separate use during the 
coverture, or to such person as she should by 
writing appoint, an annuity of 500Z. ; and also 
that he. his heirs, executors, and administrators 
would pay to her, her executors, administratoi s, 
or assigns, immediately after his death, the sum 
of 10,000/. for her sole and absolute use and dis- 
posal. The wife died in her husband’s lifetime : 
— Held, that she wns entitled to the 10,000/. for 
her separate use, and had power to dispose of 
it by will in her husband’s lifetime. Balier v, 
Ker, 11 L. E., Ir., 3. 

7. A married woman, entitled under her 
marriage settlement to a rent-charge for life 
for her separate use, made a will operative to 
pass sepal ate estate, became a lunatic, survived 
her husband, and died without having repub- 
lished her will or made another. Her rent- 
charge was accumulated by her husband during 
his life to the amount of 13,000/., which sum on 
Ms death was handed over to the trustee of the 
mariiage settlement, The lent-charge and the 
income of the 13,000/. were both accumulated 
by the trustee after the husband’s death : — 
Held, that the 13,000/. and all accumulations 
passed under the will ; but that the rent-charge 
payable after the death of the husband did not 
pass. Re Wilson, Menteath v. Campbell, 26 
W. E. 848. 

The will purported to he. but was not, in 
exercise of a power of appointment ; the fund 
purported to be appointed, except so much as 
passed as separate estate, fell into the general 
residue : — Held, that the fund which passed by 
the will was liable to the costs of letters of 
administration with the will annexed. Ih. 

8. By a mariiage settlement, the income of 
certain property was settled on the wife, for 
her life, for her separate use, without power of 
anticipation ; and the corpus, if there were no 
children of the marriage, and she survived her 
husband, on her absolutely, for her separate 
use ; if she should not survive her husband, then 
as she should by deed or will appoint. She 
made a will in pursuance of the power in her 
husband’s lifetime, and survived him, but did 
not republish the will after Ms death. There 
were no children of the marriage : — Held, that 
the will passed her separate property# Bishop 
V. Wall, 45 L. J., Oh., 773; 3 L. E., CM D., 
194 ; 26 -W. E. 93. 
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mg liim a joint execnfcor, with a legacy, which 
was read over to the testator, who was blind, 
and, at the time of the e:secntion, of fluctuat- 
ing capacity, in the presence of the attesting 
witnesses, pronounced against, there being 
no direct evidence that it was prepared in 
consequence of instructions from the testator, 
or satisfactory proof that at the time of the 
execution he was cognisant of its contents, 
and in a condition to exercise, and did exercise, 
thought, judgment, and reflection respecting 
( he act he was doing. Dtifaury. Croft, 3 Moo. 
r. C. 136. 

1. Will executed by a blind testatiix esta- 
blished, the wdll being in conformity with 
the instructions given by the testatrix to her 
solicitor, though not proved to have been read 
over to her previously to execution, Edwards 
V. FincJiam^ 4 Moo. P. C. 198. 


V. MENTAL CAPACITY. 

2. Will of a resident in a receptacle for 
lunatics, established upon the tlien state of 
his mind, compared with antecedent deciaia- 
tioES. Distinctions, if not then competent. 
Booties. Blundell, 19 Ves. 50S. 

3. Will of a testator subsequently found a 
lunatic directed to be deposited in the custody 
of the Master. Be Tliompeon, 1 Russ. & M. 355. 

4. When will is to be established, the testator 
must be proved to be of sound and disposing 
mind. Wallis v. Eodgeson, 2 Atk. 56, 

5. Exposition of the doctrine of monomania 
and partial insanitv, as applied to wills. 
Waring v. Warmg, 6 Moo. P.C.341 ; 12 Jur. 947. 

If the mind is unsound on one subject, 
provided that unsoundness is, at all times, 
existing upon that subject, it is erroneous to 
supjoose such a mind is leally sound on other 
subjects ; it is only sound in appeaiance, for 
if the subject of the delusion be presented to 
it, the unsoundness would be manifested by 
such a person believing in the suggestions of 
fancy, as if they were realities; any act, 
therefore, done by such a peison, however 
apparently rational that act may appear to 
be, is void, as it is the act of a morbid or 
unsound mind. Ib, 

Delusion is the belief of things as realities, 
which exist only in the imagination of the 
patient. The frame of mind which indicates 
his incapacity to struggle against such an 
erroneous belief constitutes an unsound fxame 
of mind. Jh 

To constitute a lucid interval, the party 
must freely and voluntarily, and without any 
design, at the time, of pretending sanity and 
freedom from delusion, confess his delusion. 
Ih, 

Where delusions are proved to have existed, 
both before and after the factum, the pre- 
sumption is, that they existed at the time of 
the factum, and in such case proof of a lucid 
^ interval, at the time of the factum, is thrown 
ulpott the party propounding a will. It is 
immaterial that the delusions do not appear 
m ihe^ face of the will. Ih 

A will written in 1834 by a widow (without 
I a person originally eccentiio, and, in 

I developing unsound delusions), con- 

I ' '' ‘ heneflt on a stranger, the will 

It 11 marks of 


insanitv, lu the circumstances pronounced 
against. Ib. 

6. Where a testamentary disposition is pro- 
pounded under circumstances of suspicion, as 
where the party propounding it was the 
drawer, and was benefited by it, and it was 
executed at a time when the testator was of 
doubtful capacity, without any evidence of 
instructions previously given, or knowledge of 
its contents, the paity proijounding it must 
prove the testator knew and appioved the 
contents of the instiument. Mitchell v, 
Thonia.% 6 Moo. P, C. 137. 

A codicil, which varied the bequests con- 
tained in the will of the testator, to the 
benefit of the draw cr, and executed at a time 
when the testator was bupposed to be dying, 
in the absence of pioof ot the knowledge by 
the testator of its contents, pronounced 
against. Ih. 

^ Proof of the actual reading over of the 
instrument to the testator before execution is 
not necessary, lb. 

7. Although the instructions for a will may 
! not have originated with a testator, yet his 

subsequent approval of them is suflicient to 
rendei his will valid. Weakness of mind and 
forgetfulness are not sufficient to invalidate a 
will, if It IS proved that the mind of testator 
w^as, when called to exertion, capable of atten- 
tion and application. Tiifnell v. CmistaUe, 8 
Knapp 122. 

8. A bill in equity will lie to set aside a 
will made under the influence of superstitious 
teiTois. Middleton v. Sherburne, 4 Y. ^ OolL 
358. 

9. A will executed by a testator on his 
death-bed in favour of hib witc, to the exclu- 
sion of the other mcmbeis of his family, the 
testator being of a weakened and impaired^ 
capacity at the time of the factum, from 
disease aftecting the brain, which produced 
torpor, and rendered his mind incapable of 
exertion unless roused, pronounced against; 
the disposition in the will being a total 
dopartiiie from and contrary to the previously 
expressed intentions ol the testator. To con- 
stitute a sound disposing mind, a testator 
must not only be able to understand that he 
is by his wrill giving tiie whole of his property 
to one object of his regaid, but he must also 
have capacity to compiebend the extent of 
the property, and the nature of the claims of 
others whom by his will he is excluding from 
paiticipation in that property. Harwood v. 
Baher, B Moo. D. C. 282. 

10. A will and five codicils being propounded, 
the will and four codicils were established, 
but the last codicil, which was drawn up by a 
solicitor in his own favour, was rejected, the 
testator being of fluctuating capacity, and 
the proof that he knew the contents of the 
instrument being insufficient. Bufaur v. Croft, 

Z Moo, P. 0. 136, 

11. Where the paiol evidence is of a very 
contradictory nature, it is safer to judge by 
collateial facts, where they are sufficiently 
strong, as to the competency of a wety to 
make a will. WrigM v. fathmn, 9 L. Ob., 
265. 

A long and varied correspondence, carried 
on by and with the testatoy for a series of 
years, aod the execution of varknis deeds by. 
him, and of others to him, inrolving propey^l ^ i 
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to a large amount, is sufficient to show his 
general competency to dispose of his pioperty, 

Ih 

1. Insanity having been once established, 
proof of recovery is upon the other party; 
otherwise, the insanity must be established by 
proof applying to the particular date, l}Mie 
V, lilktmf 13 Ves. 88 

2. A will was held to be invalid, on the 

ground that the testator, though sane in his 
general conduct, laboured under an unsound 
delusion of mind with respect to bis only 
child. V. ClmJie, 5 Russ. 163 ; 6 L. J., 

Ch„ 180. 

3. Where a will and codicils where made by 
a peison of the age of eighty-six, of feeble 
and impaired mind, in favour of her medical 
attendant, with whom she resided, and the 
will was prepared by her solicitor, the instru- 
ments were pronounced for, upon the balance 
of evidence negativing alleged fraud, although 
inconsistent with former testamentary dis- 
positions ; but, on a further allegation as to 
facts ntwiter ad omtitiam pervenfa being 
admitted, the second codicil was pronounced 
against, and the sentence below reversed as to 
it. Janes v. Boodeicliy 5 Moo. P. G, 10. 

4. A testator gave to Ms niece all Ms bond- 
debts, and he gave C., a person in whom he 
reposed great coiffidencc, besides other benefits, 
all the residue of his property. Four months 
after the date of the will the testator took 
from a bond-debtor a conveyance of an estate 
to himself for life, with leraainder to C. in fee, 
and the bond was delivcied up to be cancelled. 
C. took a part in promoting tliis transaction, 
but no direct fraud was established against 
him, and it did not appear that he exercised 
any positive control over the testator. Two 
clays afterwards the testator committed suicide. 
The evidence as to tlio soundness of the 
testatofs mind was conflicting, many acts 
consistent with sanity having boon done by 
him up to the time of his death ; but the Court 
Wif of opinion, upon the whole evidence, 

Ihn testator, at the time of purchasing 
eatate in exchange for the bond, was of 
unsound mind, and considering the state of 
hfe mind in connection with the confidence 
which he placed in 0., without directing an 
issue, set aside the conveyance, and declaied 
the testator's niecj entitled to the benefit of 
the bond. Steed v. Calley, 3 Keen 620. 

Where sanity is impeached, and the evidence 
Is conflicting, the question is not, whether the 
facts adduced in support of it aie not in 
general indications of sanity, but whether they 
are Inconsistent with, or sufficiently explana- 
tory of, the indications of insanity produced 
<mm& other side on which the onus lies. Ib. 

f 6.“ When a testator has been found to be of 
; i^Dundmmd under a commission of lunacy, 
wMch commission has not been superseded, 
the leg4' presumption is against the validity 
of any testamentary instrument, and the onus 

p^oyii^tbe soundness of mind of the testa- 
tor m iiifipo.«ied upon the party setting up the 
i. Knder such circumstanoes ilj is 
to the party setting up a testamqut** 
raent to maintain ftithpr -ftkai* 


such a case, where unsoundness of mind has 
been before proved, though previous circum- 
stances are entitled to some weight, the true 
inquiry is, whether the deceased testator had 
entirely recovered, or was of sound mind at 
the time of giving instructions for and the 
execution of the instrument in question. A 
will and codicil made and executed under such 
circumstances, when it was clcaily proved 
that at the time of their execution the insane 
delusions of the testator which existed at the 
time the commission of lunacy was issued still 
continued to exist, were held by the Judicial 
Committee of the Privy Council, affiiming the 
judgment of tlie Prerogative Court, to be' 
imahd. The circumstances of the case being 
deemed to be such as to make it essential to 
the purposes of justice that the validity of the 
testamentaiy instruments should be submitted 
to ludicial decision, the appellants (the execu- 
tor and the parties interested under the will) 
weie allowed one set of costs between them 
out of the estate, including the costs of the 
appeal. Hast India Co, and PQ'imep v. Jhme 
Sonibfe, 4 W. R. 7X4. 

6. An Englishman who had resided for 
many years in India, and become imbued with 
Eastern notions, professing himself at dilfeient 
times a believer in the Hindoo and Mahome- 
dan faitbs, and to a great degree adopting 
the habits of life of the latter, by his will 
(which, with the exception of a small legacy, 
excluded Ms brother, his only next-of-kin, 
from any benefit), after bequeathing several 
legacies and specific bequests, gave the residue 
of his property to the Turkish ambassador, or 
the person for the time being representing him, 
to be applied for the benefit of the poor of the 
city of Constantinople, and for the election of 
a cenotaph at Constantinople, with a light 
burning, and a description of the testator 
engraved thereon. This will, which was in 
conformity with his wiitten instructions, was 
duly executed during the last illness of the 
testator. The Prerogative Court, by its sen- 
tence, refused probate, upon the ground of the 
extraordinary nature of the bequest, coupled 
with the wild and extravagant conduct of the 
testator about^ the time of execution, which 
the Court considered as amounting to insanity. 
Such sentence reversed upon appeal, and the 
will established, the Judicial Committee being 
of opinion that, as the will was in conformity 
with the written instructions of the deceased, 
the true test to ascertain its validity was to 
look into the previous habits and opinions of 
the testator to account for the extravagant 
behaviour and language ; and that thougli the 
dispositions in the will might be absurd and 
irrational in a native of England, and a 
Christian according to English habits, they 
were accounted for in the case of the testator,, 
who had, in early life, adopted the mannets 
and mode of living of a Mahomedan. 

V. Grahami, 8 Moo. P. C. 493. ? ^ / 

7. A will cannot be admitted to probate in a 
contested case, unless the strength or de^ee 
of proof offered is such as to satisfy °the 
Court, without reasonable doubt, that the 

+ i 1-. .. 
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against his competency, the Conit refused to 
grant probate of the will. Ih. 

Testamentary incapacity established by the 
cross-examination oi the plaintiif s witnesses 
merely, without any direct evidence on the 
part of the defendant. Ih. 

TOBUE immmG'E OE EEABB. 

1. M General. 

2. Secret fnids. See XL VI. — Chaeity”, 

V. XII. 

3. TFiZZs Fr evented hy Fromim. See XLVI, 

pmt. 

*4. Gifts to Persons fti a Fidueianj CkaraGter. 

Hee Feaud, II. 

1. In General. 

1. A will of land may be good at law as well 
executed, and yet ill in equity, as if obtained 
by fraud. Gois v. Tracy. 1 P. W. 288 ; 2 Vein. 
699. 

2. Circumstance that one residuary devisee 
was the attorney w'ho drew the will not deci- 
sive evidence of fraud. Paine v. llall^ 18 Ves. 
475. 

3. Where an attorney, who draws the will of 
the testator, takes a benefit under it, the case 
is to be considered with peculiar jealousy, and 
the jury who try the validity of the will must 
be satisfied that the testator knew its contents ; 
but their consideration need not to be confirmed 
to direct ^evidence, and they may find for the 
will upon circumstantial e\idence only. Fa^ 
worth V. 3Iarrlott, 1 Myl. & K. 643. 

4. Where a legacy is given to the party em- 
ployed to draw the will, it may raise a pre- 
sumption more or less strong, according to 
circumstances, against the validity of the will; 
but there is no such rule as that it is necessary 
in every such case to prove that Ihe will was 
actually read over to the testator, or prepared 
from instructions given by him, Fm^rn v. 
MUin, 2 Moo. ?. G. 480. 

5. A will written, or procured to be written, 
by the paity to bo benefited by it is not void, 
but is open to suspicion, and if not clearly shown 
to he according to the intentions of d'eceased 
will he rejected. Accordingly, a will of a 
married woman, under a power prepared by 
husband’s solicitor, unknown to testatrix, by 
which he was appointed sole executor and re- 
siduary legatee, and executed by the wife under 
his control, was declared void, as, according to 
the evidence, contrary to her previously ex- 
pressed intentions. Baker v. Batt^ 2 Moo. 
E. C. 317. 

6. Exaggeration of the conduct of a party 
benefited by a will towards the testatrix, though 
it induce her to revoke the will, and the bequest 
made in his favour, and to execute another 
will to his exclusion, is not such a fraud as 
to destroy free agency, and render the will 
invalicl. Neither does such conduct amount 
to undue influence or importimity, Bronmmg 
T. B%dd, 6 Moo. P. 0. 430. 

7. Although a man have a mind of sufficient 
soundness and discretion to regulate Ms affairs 

' in general, yet if such a dominion or influence 
be obtained over him as to prevent his exer- 

V cising such discretion in the making Ms will, 
1 1 f |hi.ot |)e considered as having such a dis- 
, poising mind as will give effect to his will. 
\ iCvidenoc will be sufficient to 


establish such a case. Motmtain v. Bennef, 1 
Cox 353. 

8. Injunction granted to restrain executor 
claiming under a will, and also hy gift from 
testatrix in liletime, from soiling, upon affi- 
davit of undue influence. Edmunds w 

1 Ves. &;B. 542. 

9. Where the latter part of a will in favour 
of a party was clearly executed under undue 
influence : — Held, inoperative as to the party 
suggesting it, but valid as to others. Trim* 
Icstmmi (Zord) v. ly Alton, 1 Dow N. S, 85; 1 
Bli. K. S. 427. 

^ 10. Wheie there are ciioumstances of sus- 
picion attending the making and execution 
of a testamentaiy paper, as where the party 
piopoiindmg it is the person benefited, and he 
prepared the paper, and had it executed at a 
tirne when the testator was supposed to he 
djdng, the Court of Probate requires proof to 
satisfy it that the testatoi was aware of the 
contents of the paper, and approved of it. 
And this rule has not been altered by the late 
Wills Act, 7 Will. 4 and 1 Viet., c. 26, which 
assimilates the formalities for the execution 
of wills of real and personal estate. But proof 
of actual reading over of the paper to the 
testatoi IS not necessary. MiehcU y. Thmias, 
12 Jur. 967. 

11. Several authorities, in which the fact of 
a legatee being the writer of a will and similar 
suspicious circumstances have been held to 
raise presumptions against it, reviewed and 
compared, and the piinciple of the decisions 
observed on. Von StenU v* Cmnyn, 12 Ir, Eq. 
B. 622, 

12. Legatee of a bond, which after the will 
and shortly previous to the suicide of the tes- 
tator, had been cancelled on a conveyance of 
the estate held as a collateral security, decreed 
entitled to have the bond replaced ; the trans- 
action being one of doubtful sanity and 
fraudulent exercise of influence. Steed v. 
Galley, 1 Keen 620. 

13. Undue influence may exist in the form 
of bad companionship, and bad example, and 
yet not be sufiiciont to invalidate a will made 
under its operation. To be within the mean- 
ing of the rule of law, so as to produce that 
efi:ect, it must be an influence exercised by 
coercion or by fraud. But actual violence |s 
not necessary to constitute coercion ; imaginary 
terrors may be sufficient for that purpose- 
Boyhe V. Momhormigli, 6 H, L. Ca. 2 : 3 I'm., 
N. S., 873. 

In order to set aside the will of a person of 
sound mind, it must be shown that the dr- 
oumstances under which it was executed are 
inconsistent with any hypothesis but that of 
undue influence* which cannot be presumed, 
but must be shown to have been exercised, and 
exercised in relation to the will itself, and not 
merely to other transactions. Ih. 

14. Where a will is prepared and written by a 

medical man in attendance on a testatrix, at 
that time dangerously ill, and without profes- 
sional advice, by which he is made the prittcipal 
object of the testatrix’s bounty, to the exclu- 
sion of her near relations, a court of justice, 
regarding the subsisting relation of a medical 
mm and patient, will view Ms conduct with 
the utmost jealousy, Grcmlle v. Tylee, 7 Moo., 
P. 0 * 820 . .q 

15. WheipC a portion ol will has been 

n I i M 

■ ' ,1 


Ml] 


















WILL— Tjbstamentaey Insteujients, Etc, 


(thereby appointed her executorb), upon trust 
to |)a 7 cerfexn legacies thereout, and to pay 
the residue to such persons as W. should by 
deed-poll direct for the purposes in the deed- 
poll mentioned. By a deed-poll of the same 
date W. directed the trustees of her will to 
pay the residue of the 20,000Z. to ceitain per- 
sons to he elected as trustees for ever, for 
certain charitable purposes. The above three 
instruments were prepared by a solicitor on 
the joint instructions of A. and W,, and were 
all executed on the same day. W. died in 
1S70; and A. died in 1877, leaving pure per- 
sonalty and personalty savouring of the 
realty: — Held, that the mstiuments were not 
void as a devise to evade the Mortmain Act, 
but that the sum of 2O,O0OZ. was a debt owing 
from the estate of A., and pa.yable out of his 
estate generally, and not out of his pure per- 
sonalty alone. Jfjfries \. Alexander (8 H. L, 
Ca. 594) distinguished, fiist, because there was 
in that case a plain devise to apply the real 
assets for charitable pui poses ; and, secondly, 
because in that case no action could be brought 
in the covenantor’s lifetime. 8. C, 45 L. T. 4lk 

4. In 1878, a father, in contemplation of 
the mairiage of his son, signed, and two 
witnesses attested, a wiitten instrument. 
The contemplated marriage having been 
solemnised, and the father having died:— 
Held, first, that by tbc solemnisation of the 
contemplated marriage the instrument had 
been lenclered irrevocable. Ilaljympln goods 
( 2 /;sIi.R., Eq., 667. 

Held, secondly, that the words, “I give 
them supreme command,” were words of 
present opeiation, and the postponed interest 
had vested immediately; and that, therefoie, 
the instrument could not be admitted to pro- 
bate as a will. Ib, 

5. A Biitish subject, resident in France, 
made his will and died there, having appointed 
A. and B., who were lesident in France, and 

0. and B., who were lesident in Entland, his 
executors. The will wms tmnslated into 
French, and the translation was legistercd 
by A. and B. in the proper court in Paris, A 
duly authenticated copy of the translation 
was then procured, and translated into Englibh 
by a notary public in London, and that tians- 
lation was proved by 0. and D. in the Pre- 
rogative Court. Bam v. Lesclier, 11 Sim. 397, 

6. Testator, having bequeathed his personal 
estate to his w ife, with a contingent disposition 
to any child she might be mmlnte with, by 
an instrument executed in the East Indies, 
dining his last illness, empowers A. and B. to 
invest any gold dust, etc., which he had in 
bottomry, etc., as they should think most 
advantageous, and deliver the same over to 
his wife, or her assigns, she running all risk : 
—Held, that this instrument, though ft fead 
been proved in the Ecclesiastical Court, 
mciely an act mior mws^ and not aievocatiqn 
of the will Pigott y. JAnson, 1 Eden 469, 

7. A codicil, expressed to be in event of 
testator’s death before he joins his wag 
executed after their separation in 'W'esfc lufties, 
upon an intended voyage to England. 
voyage being prevented by ac4den% heMfieA 
l^ef, and they lived together there andf in 
England, having returned together ; and the 
testato|rji having ^afterwards gone to Cormca, 


duced through fraud or peihaps inadvertence, 
it may be rejected and probate granted of the 
remainder if the two are severable. But where 
the lejection of part alters the sense of the 
remainder, gumrey whether there is a valid will 
within the meaning of 7 Will 4 and 1 Yict., 
o.26,s.9. Mhodes^. Modes, Cas„ 
192 ; 51 L. J., P. C., 53 ; 46 L, T. 463 ; 30 W. E. 
709. 

Jtmsdkilon of Courts ofMguity to Set Aside 
B UU obtained hj Fraud ] Sec III. VI. ^ost 

Zegaem oUanud by Ffndue Iniluence by 
Ferwm m a Fiduciary Character,'] See 
FlUITB, H. 


II. Testamentary Instrameiats, 
Wiiat are, and Execution and 
Attestation, 

I. What Instruments are Testamentary, 

7568. 

II. Proof of Testament a/ry Character, 75G9. 

BI. Jlohyraph BO ZZ, 7569*. 

IV. Imomplefe Instruments, 7569. 

V, Comulidation of Several Testamentary 
Papers, 7570. 

VI. Incorporation of Poeuments hj He* 
ferenee, 7570, 

VIX, Almeiijmtive Will, 7572. 

VXII. Fxeeuiwn and Attestation, 7572. 

See also VI. XVI. Zposf. 

IX. Mstablhhing BOZZs*. See IIT.y;<?st 

X, Appointment of Executors, See ExECtT- 
TOE AXD ADMINI&TEATOE, II. 

I. WHAT IHSTRTTMEHTS ABE TESTA- 
MEHTABY, 

1. Instrument in any form, whether a deed- 
poll or indenture, if the obvious puipose is 
not to take place till after the death of the 
person making it, shall operate as a will. 
Mahergham v. Tinemt, 2 Ves. 5. 228 ; 4 Bio. 
€. 0. 353. 

2. A. by deed, attested by one witness, 

^covenanted that his devisees, or heirs, ex- 
ecutors, or administrators, should, after his 
death, make over to B. and C. all the real and 
personal estate of which he should be bene- 
ficially entitled at his death .—Held, that this 
was not a testamentary instrument, but a 
valid deed. PatoJi v. Shore, 1 H. R. 157: 
S2 U J,, Oh., 185; 9 Jur., H. S., 63: 11 W. R. 
H2; 589. 

3. A deed-poll was executed with the 
fomalittes required for the execution of 
wills i— Held, that it was capable of being 
admitted to probate. Me Mob&on, Mniley v. 

61 L. J., Oh., 337; 45 L. T. 418: 
||W.S.2I7. * 

!|yi $, deed, dated 8th August 1868, A. 
covenanted with B. and C. to pay to them 

fe or before twelve months from the date 
reof 20,0001, to be held by B. and C, upon 
it to pay theinoome to W., the wife of A., 
^ A. for life, and 
sutvivot upon such 
W; _^u|d w will appoint. By a 
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held to be contingent, and did not take effect 
Tinder circumstances. Probate is not conclusive, 
not'being refused except in plain case. Sinclair 
V, Hone, 6 Yes. 607 

1. A person being possessed of some pure 
personalty, but of considerable property in 
mortgages, executed some years before his 
death an indentuie, by which, declaiing a 
wish to found certain chanties, he covenanted 
to pay, or that if he did not pay during his 
lifetime, his executor should, within twelve 
months after his death, subject to his debts 
and legacies, pay to certain persons therein 
named 60,000?., to be invested in their names 
on the trusts thereby declaied; the tiusts 
were charitable trusts. This deed was never 
enrolled in Chancery. On the same day he 
made a will, giving certain legacies, and ap- 
])ointing executors, most of whom were the 
persons named in the deed. These papers 
were never communicated by him to anybody. 
Just before his death he caused the papexs to 
be produced fiom the drawers, and handed 
them to the persons attending his deathbed. 
They were tied up with a memorandum, which 
declared that they had been prepared in that 
form, under advice, to save the legacy duties, 
and in order that if probate duty was paid, in 
the first instance, it might be got back again ! 
in consequence of the covenant creating a 
debt to be paid out of the assets : — Held, that 
the indenture was a deed, and not a testa- 
mentary paper. Jeffries v, Alexander^ 8 H. L, 
Ca. 694; 7 Jur., S., 221 ; 31 L. L, Ch., 9; 

2 L. T„ N. S., 768. And see 8, C. nom. 
Alexander v. Brame, 1 Jur., N, 8., 1082 ; 7 
De G. M. & G. 525 ; 2 W. R. 633, 

2. A testator gave a policy of assurance 
to two trustees, ** to hold the same upon uses 
appointed by letter, signed by them and my- 
self.** Ho such letter existed at the date of the 
will, but the testator had pievioasly asked the 
trustees, who had consen ed to accept the 
bequest for the benefit of persons and objects 
then named by the testator. Long after the 
date of his will the testator wrote a letter, 
addressed to his executors, stating that he had, 
by his will, left the poHoy to the two tiustees, 
to be delivered up to them for the purposes 
they had agreed to cany out. At the same 
time the testator signed an unattested memo- 
randum, declaring the trusts on which the 
trustees weie to hold the policy given to them 
by his will. The trustees retained the letter 
and the memorandum until after the testator’s 
death. Upon a claim, by one of the persons 
beneficially interested under the memorandum, 
against the executors and the trustees : — Held, 
that the testator could not prospectively create 
for himself a power to dispose of property by 
an instrument not duly executed as a will, 
and that the trustees held the proceeds of the 
policy in trust for the residuary legatees under 
the testator’s will. Jelimm v. BaUf 5 De G. 
& Sm. 86 ; 21 L. J., N. 8., Oh., 210 ; 16 Jur. 538. 

3. Devise and bequest of all the testator’s 
real and personal estate in Grenada to pay all 
such annuities, legacies, or bequests as he 
should give or bequeath, to be paid out of, or 
Charged upon his real or personal estate in 
Grenada by his will or any codicil, whether 
witnessed or not. A charge by an unattested 
codicil ifS void, this being not a charge by the 

ef legacies, but a reservation by a will 


executed according to the Statute of Frauds 
of a pow er to charge by an unattested paper. 
As to the objection that the real estate wus 
not charged as a subsidiary fund to the general 
personal cbtate, q%mre» Mose v. Crnmnahaniy, 
12 Yes. 29. 

See also V, III, ^ost—XlNl. ^ost. 


II. PROOF OF TESTAMEHTART 
CHARACTER. 

4. Evidence not admissible that devisor did 
not mean what he has expressed, but admissible 
to show’ that a particular expression was not 
his will, BoweU v, Moucliett^ and Biclijield v. 
Mouohett, 6 Madd. 216. 

5. Parol evidence is admissible to show that, 
instrument is not the will of testator as to- 
particular estate, but not to set up the dis- 
appointed intention of the testator. Aewhurgh 
0arl) V. Newhurgh (Countess), 5 Madd. 364. 

6. A will made on the eve of a journey 
abroad, under some words used in the will:— 
Held, a contingent will, and avoided by the 
testator’s return. And collateral proofs of his 
aiteiwaids taking notice of the will cannot be 
admitted, unless some acts were done to re- 
publish the will. Parson v. Lanoe, Ambl. 659 : 
1 Yes. 189 ; 1 Wils. 243. 

7. Where a testatrix made her will disposing 
of real and personal property, and signed and 
sealed it, and a clause of attestation in the 
common form was subjoined, but to which 
there was no subscription of witnesses, and 
where the will was found at her death, wrrapped 
in a envelope, on which was written, “ I signed 
and sealed my will to have it ready to be 
witnessed the first opportunity 1 could get 
pioper persoixs”; — Held, that the instrument, 
appearing incomplete (something more having 
been intended), was not a good will as to the* 
personal property. But parol evidence admitted 
as to the circumstances of the papers, and as 
to the testatrix’s intention. Walker v. Walker, 
1 Meiiv. 603. 

8. Where something to suggest a doubt as 
to whether an instrument is intended to be 
testamentary appears on the face of it, extrinsic 
evidence as to the circumstances of its execu- 
tion is admissible, but the burden of proof is 
not thereby thrown upon the person propound- 
ing the instrument, Whyte v. Pollok, 7 L, B*, 
App. Cas.(Sc.), 400 ; 47 L. T. 366. 


Ill, mmmAm wiiir. 

9, The mere fact of proving a testamentary 
instrument to be a holograph does not shift 
the onus of proving the handwriting of the 
testator from the party propounding the instru- 
ment. Anderson v. AndersoUt 6 W. E, 626. 


lY. IHOOmFIiETE IKSTEHMEWa 

10, A holograph paper found etneealed in the 
bedstead where the testator slept, beginning, 
head of instructions to my solicitor, J. Lee, 
to add. to my will the following bodicil,*^ and 
concluding, ”this is my last and testa- 
ment,” and then signed, contalnhig vafdottW 




piih. 
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legacies to a large amount to persons described 
by tbe initial letters of their names, the tes- 
tator having lived four months afterwards, 
when he died suddenly through accident, 
admitted to probate, there being evidence 
that the testator had spoken of some testa- 
mentary paper which would be found after 
his death, and of his having often during the 
four months talked of going to Mr. Lee, his 
solicitor, and having made two appointments 
to go there (with important papers), one of 
wdiich he put off and the other was prevented 
by accident. C(utle v. Torre, 2 Moo. P. C, 183. 

1. Probate refused to a paper, professing to 
dispose of a testator’s real and personal pro- 
perty, and subjecting them both to the pay- 
ment of his debts and funeral expenses, which 
was in the testator’s handwriting, and sealed 
and signed by himself, but not attested, 
although an attestation clause was subjoined 
to it, Xhef circumstance of a testator having 
subjected his real estate to the payment of his 
debts and funeral expenses, in a writing not * 
attested, so as to pass real estate, furnishes a 
strong, though not a completely irresistible, 
presumption against his final intention that 
that writing should be his last will. JDoiiglass 
V, BmUk, 8 Knapp 1. 

2, An unfinished testamentary paper is of 
no e:ffect as a will, the party having lived 
eight days afterwards. Gnjfi% v. GriMn, 4 

107.n. 

8. The presumption raised against the in- 
tended finality of a paper by the existence of 
an attestation clause without actual attesta- 
tion :“-'HeM, to he sufficiently rebutted by the 
evidence, particularly that of the testator 
having been told, with refeience to the will 
of another person, that actual attestation was 
not necessary, the Couit observing upon the 
weight that was due, in such cases particularly, 
to tbe opinion of tbe judge below, ^ewart v. 
mmmrt, 2 Moo. P. C. 103. 

\ When the Ecclesiastical Court has given 
Itohfctos of two instruments, as constituting 
fm wll or testamentary document, the whole 
is to b® construed as one will. Bjmble, that a 
tostamentaiy instrument which is left incom- 
plete by reason of the testator’s sudden death, 
or other incapacity of making a win suddenly 
supervening, is not void m toto, but is good as 
Si ^rmstroT^ v. Milhr, L, & T. 

d5T j In Eq.B. 659. » 

5. E it appears upon a will of personal 
estate that something more is intended to be 
none, and the party is not arrested by sickness 
or death, the usual declaration at the begin- 
mng that it is testator’s will is not sufficient. 

, Chks v, TreeothieJi, 9 Vcs. 249. 
i 1 1 I 

^ i ^fJol^Mide?ice-^2ieference to 


WUl.} See VIII. ifi. post. 

! j COsSOUDAXIOJ! OV SEVERAi; TTCa Tfl 
ij:* ‘ >1 ‘*plterXAKYPAPIIES. 

.r,l papers, A. and B., -wafered together 
Sil envelope, endorsed, The 
ot James Vood.and and 3rd 'December 
’^re ProMiuideil as a will. -Paper A., 
vvh^was headed “instmetions for thewui 

->ecember,an(i signed by the testator hut not 


attested, purported to appoint four gentlemen 
by name executors, whom he desired to take 
possession of his personal estate, subject to 
the payment of his debts and to such legacies 
as he should thereafter direct, and the paper 
went on to declare that he would dispose of 
his real estates by writing endorsed thereon. 
Paper B., dated 8rd December, signed by the 
deceased and attested by the three witnesses, 
began, “I, James Wood, do declare this to be 
my will for disposing my estate as directed by 
my instruction,” and gave all his real and 
personal estates “ which he might not dispose 
of,” and, subject to his debts and to any 
legacies or bequests which he might thereafter 
make, to “ his executors,” not naming or de- 
scribing them. Both papeis were in the hand- 
writing of one of tbe executors, the attoiney 
of the deceased, and it appeared in evidence 
that they had been annexed together, sealed 
up in an envelope, endorsed, and deposited in 
testator’s bureau, by such attorney during the 
last illness of the testator, and without Ms 
directions or knowledge Held, that the two 
papers constituted a valid will. mteUrns v 
Wood, 2 Moo. P. 0. 355. 

A paper being propounded which was alleged 
to he a holograph of and signed by the 
deceased, and to hpe been sent to one of the 
legatees named in it in an anonymous note by 
the threepenny post, leaving legacies amount- 
ing to 210,000^!., and referring to a legacy in 
another codicil not forthcoming (there being 
traces in the evidence of other testamentary 
papers which were not forthcoming), partially 
torn and partially burnt, as was alleged to 
have been done to this and other testamentaiy 
papers since the death of tbe testator, or in 
his lifetime without bis knowledge, the evidence 
as to the handwriting being contradictory, 
though the affirmative greatly preponderated! 
and the disposition being probable, the Court 
held the paper to be a valid codicil. Ik See 
also Mid out V. Bouoliler, 2 Moo. P. 0. 428.n. 

7. Effect of several testamentary papers. 
Morrmu v. IlorrUon, 1 Jur. 671. 

8. If a man leave several papers behind 
him, executed at different times, as to personal 
property, they shall all be taken as one will, 
and so ^construed that all may answer the 
testator s intention. Stone v. Mmm, 2 Atk. 87 

9. If testator, by paper subsequent to will 
says he has bequeathed that which he has 
not bequeathed, that paper may be proved as 
testomentaiy, and property will pass. Mr me 

V. Bemmn, 6 Yes. 397. 

VI. IKCORPOBATIOlir OF BOCBMEFTS BY 

BEFEREKCE. 

10. Where will recites and refers to a volnn- 
tary deed, \vhioh is not found at the testator’s 
death, but is by verdict of jury declared to 
have existed at the time of siicM death, this 
reference and recital in the will shall estoblish 
the deed, and it shall be considered as xncor- 
poratca with, and constituting part of, the will. 
lieal&ij V. CojAey, 7 Bro. P. 0^490. 

A paper clearly referred to in a 

estate considered part . of the 
previously: not if subsequent. 
WUhnson v. Adam; T Ves. A B, 445 . ■ 

Legacies by an unattested paper included 
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under a charge ol legacies on a real estate "by 
a will duly attested ; but the produce of the 
sale of a real estate cannot be directly disposed 
of by an unattested paper. Id, 446. 

1. Where a testator refers expressly to a 
paper already written, and describes it suffi- 
ciently, it is as if incorporated in the will. 
Maberglimn v, YmcGnt^ 2 Yes. J. 228; 4 Bro. 
C. C. 853. 

2. Legacies out of real estate given by un- 
attested paper cannot stand unlcbs that paper 
is clearly referred to by will duly executed so 
as to be incorporated with it; the circumstance 
of its being inclosed in same cover with will 
not sufficient. Smart v. Prnjean^ 6 Yes. 560. 

3. Testatrix gives, by her will, legacies to 
all her nephews and nieces, except those 
thereinafter named ; she desires her executors 
to look upon all memorandums, etc., in her 
own hand as parts or a codicil to her will, and 
bequeaths by will her residue to the children 
of her sisters, B., J., etc. By a codicil she 
gives legacies to some other nephews and 
nieces -Held, that the childien of E., J., etc , 
the residuary legatees under the will, were 
excluded from the legacies; but that the 
legatees under the codicil were not, and were 
entitled to both. Fuller v. Ilooimr, 2 Yes. 242. 

“Testament” includes a will, codicils, etc, 
“Instrument’ signifies the will alone. Ih, 

4. Testator, by his will made in 1823, 
directed his executors to pay any legacies he 
might afterwards give by any testamentary 
writing witnessed or not, and, after making 
various codicils, he in 1838 made a codicil 
which was signed but not attested, and, by 
a further codicil in 1839, duly signed and 
attested, he declaied that he thereby “ratified 
and confirmed his said will and codicils ” 
Held,^ that such general reference was not 
sufficient to identify and so incorporate the 
codicil of 1S38 in that of 1839, and probate 
of such codicil refused. Croher v. Merthrd 
{Marquis), 4 Moo. P. C. 339. 

5. Testator contracts for the purchase of a 
house, and afterwards, by a codicil to his will, 
gives to A,, his executor, “the house which he 
had given a memoiandum of agreement to 
purchase, and which was to be paid for out of 
timber which he had ordered to be cut do^vn. ’ 
This amounts to a direction that the purchase 
money for the house shall be so provided for; 
and evidence was admitted to show what was 
the order given by the testator with reference 
to the cutting of timber. Saniford v. Mailms, 
I Meriv. 646. 

6. Direction in a will, that “all and every 

such sums of money which I have already 
advanced or may hereafter advance to any 
children, as will appear in a statement in my 
handwriting,” should he brought into hotchpot : 
—Held, that a subsequent unat tested statement 
in ^testator’s handwriting was admissible in 
evidence of advances, the Court construing 
“ which ” as meaning “ as,” and the clause, “ as 
will appear,” etc., as mere words of reference, 
forming no part of the identification of the 
0nbiect. whaUhy v. 3 Kay k J. 542. 

Kut snob nnattested document cannot be 
mmm upon as proving that an advance was 
which was not actually made, nor com 
and a direction therein that shares so 
ed, md wMoh had become depreciated 
fee estimated at theiit selling 


price at the time when the estate should be 
divided is inadmissible. JA 

7. A testator by his will, dated the 22nd day 
of Kovember 1872, declared fox the information 
of his trustees that the amount or values ex- 
pressed in his ledger and entered on the twenty- 
first page, and signed by him and dated the 
8th November 1872, weie, and were the only, 
advancements either by way of gift or loan 
made by him to any of his children before the 
8th November 1872. The twenty-fiist page of 
the ledger was not admitted to probate. The 
sums entered therein were not in all instances 
the true amounts actually received by the 
children -Held, that the will must be read as 
if the entries in the ledger weie incorporated 
into it, and that the entries were conclnsive for 
the purposes of the will. Quiliampton v. 

24 W. IL 917. 

8. A lather gave his residuary estate upon 
trust fox* his two sons and four daughters 
equally, and declared that all such sums of 
money as he had then alieady advanced, or 
should thereafter advance, to or for the benefit 
of either of his children, as should appear in 
any account in his handwriting kept by him 
for that purpose, or as should be shown in any 
other manner, should be considered and taken 
in full for or, as the case might he, in part of 
his or her shaie of and in the trust estate. 
Subsequently to the date of his will the testator 
advanced to one of his sons 1,575^., and to the 
other 1,5602. He afterivards wrote letters to 
each of them stating that it was his intention 
to make a present to them of sums of 6402, and 
650/., part of the 1,5752. and 1,560/. respectively, 
and requiring them to send him promissory 
notes for the balance Held, that these letters 
were not admissible in evidence to vary the 
opeiation of the proviso contained in the wIlL 
and that the sums of 6402. and 6502. must be 
brought into account by the sons. SmUli v. 
CoudcTji L. E., Ch. D., 170; 47 L. L. Oh., 878 ; 
27 W. E. 149. 

9. A testator empowered his executors to 
pay his debts and funeral and testamentary 
expenses out of the proceeds of his property, 
and alter reciting that he was possessed of 
landed and chattel property, “ as stated in the 
annexed schedule,” directed his executors to 
sell Ms property. The will was written by the 
testator himself on three sides of a sheet of 
paper and duly executed; the schedule was 
on the fourth side, also written and signed by 
him, and dated the same day as the will, but 
unaitested ; it was omitted from the probate, 
and there was no extrinsic evidence that It 
was already written when the will was exe- 
cuted:— Held, that the identity and previous 
existence of the schedule were sufficiently esta- 
blished by its position and its being referred 
to in the will as “annexed,” and that it was 
therefore incorporated. Watson v. ArmdGlL 
U Ir. B., Eq,, 53. Varying 10 In R., Eq., 299. 

It is the duty of the court of construction to 
decide whether a document merely omitted 
from probate is incorporated or not, and, if 
incorporated, it is of equal efficacy with the 
rest of the will both as to real and personal 
estate* Ih 


10. 'When a will *^*>.*«. m, 
mnofe be innoiporated with the 


M clearly with the dwripMto i) j 1 i! tj i 

givea in the wjll,ahd IS shoiw iW Iw® tew® J ’ 
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existence a-ts tiie time the will was executed, 
Botb those matters must be established, and 
fchougli there may be no doubt about the 
former, unless the latter also is proved there 
can he no incorporation of the paper with the 
will Simletoih v. Tornlbmn, 3 L. E., App. 
Cas., 404 ; 38 h. T., N. 8., 053; 26 W. E. 722. 

The onus of establishing these two matters 
lies on the person who seeks to make the paper 
admissible tor such a purpose. Jh 

A will began, direct my executors to pay 
the expenses ot my funeral, and all my lawful 
debts, out of the proceeds of my property.” It 
went on thus l^Tiereas I am possessed of 
landed and chattel propeity, as stated in the 
annexed schedule, 1 direct myexecutoxsto sell 
my landed pioperty, namely ” (and then four 
separate pieces o*f landed property were ^ 
named), for its Ml value.” Several legacies 
were then given, and then a fifth landed pro- 
perty was specially devised to W., a person 
fully described, with an ultimate remainder 
to T., and then came the gift of other legacies, 
and finally the will declaied, “I constitute 
the said T. ” dcsciibing him, ‘♦my residuary 
legatee.” The will was written on three sides 
of a sheet of paper, the signature and attesta- 
tion were at the bottom ot the thiid side, the 
schedule was on the fourth side ; it was in the 
handwriting of the testator, was signed by 
him, and bore the same date as the will. It 
described the four portions of landed estate, 
and as to the fifth landed estate said, it ‘‘ is 
not included in the above schedule, being 
willed by me to W. ; ray executors have no 
control over it.” The witnesses who attested 
the will had not seen the schedule when they 
made their attestation -—Held, that, as this 
schedule was not proved to have been written 
at the time of the execution of the will, it 
could not be incoiporated with the will nor 
referred to for the purpose of assisting in its 
Construction. Ih, 

Mf&rmce in Codicil] 1. A testatrix made 
a Will in 1861, which was only attested by one 
witness. In 1856 she duly executed a codicil, 
which was headed, “This is a codicil to my 
last will,” but which contained no other refer- 
ence to the will. Satisfactory evidence was 
adduced to show that the paper propounded as 
the Will was written by the testatrix, and was 
found locked up in her possession at her death 
in a sealed envelope, on which theie was an 
endorsement describing it as her will; and that 
after diligent search no other paper answering 
the description, and no other testamentary 
paper, except the codicil, had been found 
Held, that the two papers must be admitted 
to probata Where there is a reference, in a 
duly executed testamentary instiumcnt, either 
before or after the Wilis Act, 1 Viet., c. 26, 
to another testamentary instrument, by such 


duly attested, so as to pass freehold estate, 
which he declared to be a second codicil to 
his will, and directed the same to be annexed 
thereto and taken as part thereof. The second 
codicil concluded by confirming his will 
Held, that the second codicil gave the same 
effect to the filrst codicil as if it had been duly 
attested by three witnesses. Aarmi v. AdfoJi^ 
3 De G. & Sm. 475 ; 14 Jur. 125. 

SecT&t Trusts in Beneral^ See XLVI. 


VII. KITHCHTATIVE WILL. 

3. One seised in fee of land limits a term to 
trustees for one bundled years, upon such 
tiust as he, by deed or will, should appoint, 
and, ioi want of such appointment, to attend 
the inheritance, and afterwards, by a nuncupa- 
tive will, gives all to J. S., and, being a bastard, 
dies without issue. This will not pass the 
trust of the term. Tlimxton v. AU,'‘Qen.. 1 
Vern. 340. 

4. A, died beyond the sea, and made a nun- 
cupative will. B. took administration here, 
and brought his bill for a d&co\ery of the 
supposed intestate’s personal estate. The 
delendant pleaded the will, and that he was 
executor, and that A. left no assets but what 
were beyond seas. Plea allowed. Jauncu v. 
SeaUy^ 1 Vern. 397. 


VIII. EXECITTIOH AND ATTESTATION. 
See also VI. xvi. 3 post. 

1. Under the Statute of Frauds, 7572. 

2. Signature under the Wills Act, 7574, 

3. J/ode of Attestation, 7574. 

4. Attestation hj Fxcenfor, 7575. 

5. Attestation hy Marksman, 7675. 

6. Wa7if of Attestation, 7575. 

7. Kumher of Wit7iesses, 7576. 

8. Gifts to Attestitig Witness, 7576. 

9. Proof of on MstaUishing Will See III. 

V. post * 
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1. Under the Statute of Frauds. 

6. A wiU, written on nine sheets, was sealed 
by the testator, wno signed the draft of a new 
will, and then tore off eight of the seals from 
the first will ; yet the first will was held a good 
will to pass the real estate, the statute not 
requiring all the sheets to be sealed ; and the 
second good to pass the personal estate as 
a cas 2 is omissus out of the statute. JTude v., 
Myde, 3 Ch. Eep. 155. 

6. Where the testator owns his hand before 
the witnesses who subscribe the will in the 
testator’s presence, the will is good, though all 
the witnesses did not see the testator sign the 
will Stowhouse v. Evelyn, 3 P. W. 254. 

7. A will of land written by the testator* and^ 
published in the presence of three sWtol 
witnesses, at three several times, and alt^ted < 
hy all at the said respective timee |a the 
presence of the testator, sufficient 
the Jt;ate|n Prauds ; but whether 

tbe writing to .he his in tin 
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of the witnesses be sufficient, (piaffe, Coolt v. 

Pre. Ch. 181 ; 2 Tern. 429. 

1. A. devises freehold lands for a charity, 
but the will was not executed in the presence 
of ^ three witnesses: adjudged, the will being 
void ^ as a will, it could not operate as an 
appointment within the statute of 43 Eliz. 
Att.^Qcn, T. Barnes^ 2 Tern. 597 ; Pre. Ch. 270; 
Gilb. Eq. Pep. 5. 

But such a will may operate as an appoint- 
ment as to copyhold lands, where theie is a 
surrender to the use of the will, they passing 
by the surrender and not by the will. II. 

A. devises by wall to which there are no 
witnesses, and afterwards makes a codicil, 
executed^ in the presence of three witnesses; 
the will is void as to the land, and the codicil 
will not support it. J&. 

2. The shares in the Chelsea Wat ei works 

Company are personal property, and will there- 
fore pass by a will not executed according to 
the provisions of the Statute of Frauds. Migh 
V, 2 Y. & Coll. 268. 

3. In December A. made his will; and in 
January following, designing to make an 
alteration, he ordered a devise to be interlined. 
The will “was read in this state to the testator, 
who approved it, and put his seal on the wax 
In the presence of the same three witnesses 
who attested his will at first, but he did not 
subscribe his name de now : — Held, a good 
signing, for the testator’s subscribing is only 
with a \iew that the wutnes^es may know the 
will again. Towh.^e}id v. Ptarce, 8 Tin. Abr. 
142. pi. 3. 

4. A. gives an annuity of 20?. to his daugh- 
ter, and the heirs of her body, quarterly, 
without any abatement. B , the surviving 
executor of A., gives to the daughter of A. and 
her daughter an annuity of 20?. by Ms will, to 
be paid quarterly, without any abatement, out 
of his^ freehold houses in Ilolborn, and if they 
die without issue, then to return to the plain- 
tiff his heir, and by an endorsement upon the 
will in pencil, not executed according to the 
Statute of Frauds, he sa) s, “ I hope this 20?. 
will not be taken for another 20?. annuity her 
father left her and her daughter.” This en- 
dorsement hold invalid, because nothing can 
enlarge or dimmish what aflFects real estate, 
unless it be executed according to the Statute 
of Frauds. Meatlier v. BUUr, 1 Atk. 425. 

5. Admission of signature by testator to 
will in presence of the witnesses good as to 
land. 0myBon v. WUMmon, Dick. 168; 2 
Tes. 454. 

Admission of sealing and delivery not suffi- 
cient evidence thereof. Ih 

Hot necessary, under the Statute of Frauds, 
that a testator should sign in the presence 
of the witnesses; his acknowledgment of his 
handwriting is sufficient, although done to the 
several witnesses at different times, Bb, 

6. Testatrix executed her will in the pre- 
sence of two witnesses ; she afterwards said, 
In the presence of a third, « This is my will,” 
but did not put her seal, nor say her name 
fm^ of her handwriting. Lord Hardwicke 
inclined this will was void, because not exactly 
oonfomable to the statute 29 Car. 2. 0rifle 
V. ^?yfe,2Atk.m. 

Sealing her will without signing in the 
^gmnqe of a third witness would have been 
to make it a good will, M 
Ton, ?m. 


7. Will not duly executed according to 

statute has no operation even to raise an 
election against person taking personal estate. 
Bjoj). IlcJiester 7 Tes. 372, 

8. Acknowledgment by devisor of his hand- 
writing to one of the witnesses who did not see 
him execute, good. Addy v. 8 Tes. 505. 

9. Execution of a devise under the Statute 
of Frauds, requiring signature by the devisor 
in the presence of three witnesses, and their 
attestation of his act by their subscription. 
Wngkt V. WaJieford, 17 Tes. 459. 

Sealing not necessaiy to the execution of 
a devise under the Statute of Frauds, nor 
sufficient without signing. Ib, 

10. “I, A. B., do make this my will,” equi- 
valent to signature, and, if acknowledged 
before three witnesses, a good execution 
within the Statute of Frauds. MoTiso% v, 
Timmir, 18 Tes. 183. 

11. In proving execution of devise, actual 
signatuie by devisor in presence of three 
witnesses is not required, if he declares it to 
be his will before those who did not see him 
sign, and sepaiate attestations sufficient. West- 
beech V. Kennedy, 1 Tes. & B, 362. 

12. A declaiation by the testator, in attesta- 
tion of part of his will, that lands should go to a 
certain person, not a sufficient devise of them 
under the Statute of Frauds, not being signed 
by the testator or by any person by Ms direc- 
tion. Blennerliassett v. Bay, 2 Ball & B. 104. 

13 Will subscribed by three witnesses, before 
whom testator declared it to be his will, but 
did not sign it ; such declaration is equwalent 
to signing before them, and such will is good 
within the 6th section of the Statute of 
Frauds, and is also a good will of revocation 
within the 6th. Mlis v. Smith, 1 Tes. J. 11. 

Witness may attest separately ; in that case, 
if testator acknowledged before each, or signs 
before one, and acknowdedges before the rest, 
it is good ; but otherwise if he signs it before 
each only, because three diffei ent executions, 
and no one good within the statute. Id, 16. 

The construction of the execution of a will 
is the same in equity as at law. Ib, 

14. J. 0 , on the 13th June 1825, made a will 
devising his real estate to E. 0., and on the 
26th November following executed another 
will, disposing of his personal estate merely, 
but containing a clause revoking all former 
wills, and attested by three witnesses in the 
following manner—namely, the testator told 
two of the witnesses that the document was 
his will, pointed out his name, and acknow- 
ledged the signature to be his, whereupon they 
subscribed and attested the will. Whilst the 
second witness was in the act of signing, the 
third witness accidentally came into the room, 
and was asked by the testator to become a 
witness, although he {the testator) said it was 
unnecessary. The testator then gave the 
witness to understand that it was his will, but 
did not point out his name, or acknowledge it 
to be his signature, to this witness, who 
might, ^however, have seen the name J, 0. 
whilst in the act of signing the document t— 
Held, that the second will was duly execufced 
as a devising wiE under the Statute of 
Frauds Held, also, that although conversant 
about personal property merely, it was a good 
will of revocation of the freehold* 

Oyh^ 8au. k Sc. 1. 
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■Senile, that, even as a « writing of revoca- 
tion,” it was well executed under the statute, 
the acknowledgment of the testator being 
equivalent to the signing in the presence of 
the witnesses. 

1. Publication requires no formal words. 
M&ierleyY, Sison, 1 Jur. 558. 

2!. Direction by will to sell real estates, and 
after the sale to pay certain legacies Held, 
upon the will, not a conversion out and out, 
and the surplus produce does not pass by an 
unattested codicil. Sheddon v. Goodrich, 8 
Ves. 481. 

Produce of real estates converted by will 
Held, to pass only where the will attested by 
three vatnesses to the will. li. 

3. Conversion diiected by will of real estate 
into personal, not to all intents, but for the 
purpose only of answering legacies and an- 
nuities, subject to that as to the real estate, 
a resulting trust for the heir, which cannot be 
affected by an unattested codicil bequeathing 
a lapsed share of the residue. Hoojyer v. 
Goodwin, 18 Ves 156. 

4. Devise of re al estates to be sold, and the 
prjduce applied ‘in the same manner as the 
ie&idue ot the personal estate. Codicil not 
executed so as to pass real estates, revoking 
the bequest of the residue, does not affect the 
will as to the real. Gallmi v. Nolle, 2 Meriv. 
691. 

5. Will sufficient to pass personal estate 
will not re\oke a prior will of real estate 
made according to Statute of Frauds. lAm- 
imj or Litnierij v. Mason, 2 Com. 451. 

Devise of Copyholds,} See XXXV. i. ^ost. 


2. Signature under the Wills Act. 

6. Where a testator from illness was unable 
to write, and Ids signatme was made by having 
his hand guided Held> a sufficient signature 
to satisfy the statute. Wihon v. Deddanl, 12 
Sim. 28 5 10 L. J., N. S., Oh., 305 ; 5 5ur. 624. 

7. The words, » signed at the foot or end 
thereof,” in the 9th section of the Statute of 
Wills, 1 Viet., c. 26, are to be construed strictly. 
Sniee v. Dryer, 6 Moo. P. C. 404 ; 13 Jur. 289. 

Wliere a holograph will, written on a sheet 
of foolscap paper, the depositive part of which 
ended on the third side, leaving, at the foot or 
end of the third side, a space sufficient to have 
received the signature of the deceased, and 
also that of the two attesting witnesses, if not 
accompanied by a formal attestation clause 
was signed, with an attestation clause, in the 
^ddle of the fourth side, no part of the will 
being immediately above it:~Held, not to 
^ we been signed «at the foot or end,” accord- 
r m^usites of the statute, and the 
mE declared invalid, Jl. 

^ ^ circumstance of the deceased 

^ witnesses “ to sign a 
(which they did in his presence), 
rflT W ^Ptoation of the nature of 
beiug made to them, or the I 
, able to see if any signature 
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s. 9, and probate refused to such paper. Jlott 
V. Genye, 4 Moo. P. 0. 265. 

^9. Where a will terminated with a ttstww- 
nium clause, about two inches from the foot of 
the second page of a sheet of paper, ieavinev 
ample room for the signatures both of the 
testator and the witnesses, all of whom, how- 
ever, signed their names opposite to an attesta- 
tion clause at the top of the third page, upoa 
which no part of the will was written :-~Held, 
that the will was properly signed within the 
meaning of the statute 1 & 2 Viet., c. 26. 
Derimy v. Turner, 1 Ir. Ch. E. 341. 

10. A signature made by some person, but 
not in the presence (though by the direction) 
of a testator, is not such signature as can be 
acknowledged by the testator under the Wills 
Act, 7 Will. 4 and 1 Viet., c. 26, s. 9. /{evil v. 
Lynch, ^ 8 Ir. E., Eq., 244. 

An intending testator » held a pen in his 
hand and put it to liis name ” (not written in 
his presence), “or placed on a mark ’’made 
on a will prepared for him by a solicitor ; but 
no proof could be given whether any ink w^as 
in the pen or any visible trace made when he 
so held the pen :-~Held, though the will was 
propeily attested, that the Court could not 
presume a due execution. 11. 


8, Mode of Attestation. 

11. Will attested by the witnesses, where the 
testatrix could see them through the windows 
of her carriage and of the attorney’s office, 
well attested. Casson v. Dade, 1 Bro. C. C. 90. 

12. The witnesses to a will subscribe their 
narues at a window in a passage, where they 
could see but part of the bed on which the 
testator lay, and he could not, as he lay thexe 
see them attest his will ; this will was set 
aside as not being duly executed. Glerh v. 
Jfard, 4 Bro. P. 0. 71. 

pioving a will of land, swears 
that he subscribed it in the same room, and 
at the testa,toi’s request : — Held, good, thono^h 
not said “ in the testator’s piesenco.” Lono- 
ford v.^ Eyre, 1 P. W. 740. 

A witness, to prove a will of land, ought to 
prove that the ^ will was executed in his pre- 
sence, and also in the presence of the two other 
witnesses, and they that subscribed in the 
presence of the testator. li. 

14. Implication is, that witnesses to a will 
saw the testator execute, if so situated that 
they mght have seen him; not where they 
were m an adjoining room, and could not. 
Morrison v. Arnold, 19 Ves. 671. 

15 J. on the 13th June* 1825, made a 
will devising his real estate to E. O.. and 

foUowing executed 
mother wiU, disposing of Ills personal estate 
merely, but containing a clause revoking all 

witnesses 

in the foUowing manner— viz., the testator told 
two ot the witnesses that the document was 

acknow- 

leaged. the signature to be his, whei’enpon 
subscribed and attested the wil 
witness was in the act c 
third witness accidenMly oa^me into1;he room! 
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tinnecessary. The testator then gave the 
witness to nnderstand that it was his will, bat 
did not point out his name, or acknowledge it 
to he his signature, to this witness, who might, 
however, have seen the name J. O. wdiilst in 
the act of signing the document : — Held, 
dmentiente Smith B., that although com eisant 
about peisonal property merely, it was a good 
will of revocation of the freehold. Jones v. 
Ogle, Sail. & Sc. 1. 

1. Where the second witness was not present 
when the testator executed, and the first wit- 
ness subscribed, although the testator and the 
former witness both acknowledged to the latter 
their subscriptions- — Held, an insufficient com- 
pliance with the Indian Will Act, which is in 
efiect the same as the 1 Viet., c. 26, s. 9. 
Casement v, Fulton, 5 Moo. P. C. 130. 

2. To make a valid subsciiption and attesta- 
tion to a will there must be either the name of 
the witness, or some mark intended to represent 
it. ^ A conection of an error in a previous 
writing of his name, or his acknowledgment 
of it, or the adding of a date to it, will not 
be sufficient for that purpose. Elndnumh v. 
ChaHton, 8 H. L, Ca. 160; 7 Jur., H. B., 611 : 
9 W. B. 521 ; 4 L. T., N. S., 125. 

The signature or acknowledgment of a tes- 
tator must be made in the picsence of two 
witnesses, present at the time, and they must, 
after he has so signed or so acknowledged, 
subscribe the will in his piesence. 11?. 

A testator produced his will to A., and signed 
it in A.’s presence. A., whose name consisted 
of four words, the first of which began with 
** P.,” then, in the testator’s presence, signed 
his own name, but by accident left his fiist 
initial letter uncrossed, so that it stood as if it 
was “ T.” He afterwards advised the testator 
that there ought to be two witnesses to the 
will, and in the afternoon of the same day, B. 
being present, the testator pioduced his will, 
and showed and acknowledged his signatuie 
in the presence of both A. and B. B. then 
wrote Ms name, and at his desire A. added the 
date, and then observed and coiTPCted the first 
initial of his own name by crossing the T., and 
so making it P. Held, that the will was not 
duly attested within 7 Will. 4 and 1 Viet., c, 6, 
a 29. Ih 

^ See also 8 infra. 

Xn Case of a IVill of Co^)jlwlds.‘\ Bee XXXV. i. 

J)0St. 

4. Attestation by Executor. 

3. Will held well attested, though one of 
subsenbing witnesses was executor in trast 
under will. FMjgj)s v. Ihleler, X Madd, 1 44. 

5, Attestation by Marksman, 

4. Attestation of a devise by a mark, good 
within the Btatiite of Praiids. Harrison v. 
Mmrimn, 8Ves. 186. 

6. Attestation of a deiise by a mark, good 
Within the Htatuie of Frauds. Adda v. iMx, 
» Vei5. 504. S. B WfigU v. Wahford, IT 
Yes. 4.69. 

6. Attestation of marksmen good under the 
of Prauds. Brayson v, AiMmon. 2 

Biefcasa. 






7. Perm of attestation to a wdll bv a 
maiksman. Wigan v. JRorvIand, 1 W. B. 388 : 
10 Hare (App.) 18 ; 1 Eq. Bcp. 218. 

Where the execution of a will was attested 
by two marksmen, and signed also by two 
other poisons as witnesses, the Court held, 
that the signatures of the two latter must be 
regarded as affixed likewise in attestation of 
the will, and not as merely veiifying the 
attestation of the marksmen, and that the 
iogacy to the wife of one of them failed, 
under the statute 7 Will. 4 and 1 Viet., o. 26, 
s. 15. S. C. 11 Haie 157 ; 17 Jur. 910. 


6* Want of Attestation. 

8. A will^ disposing of real and personal 
inopeHy, with a clause of attestation, but 
no witnesses, established as to the personal 
property, JIahberfieM v, Frowning, 4 Yes. 
200. n. 

0. Where a testatrix made her will, dis- 
posing of real and personal property, and 
signed and sealed it, and a clause of attesta- 
tion in the common form was subjoined, but 
to which theie was no subscription of wit- 
nesses, and wheie the will was found at her 
death, wrapped in an envelope, on which was 
written, I signed and sealed my will to 
have it ready to be witnessed the first op- 
poitiinity I could get proper persons ” Held, 
that the instrument, appearing to be incom- 
plete (something more having been intended), 
was not a good will as to the personal pro- 
perty. But parol evidence admitted as to the 
circumstances of the papers, and as to the 
testatrix’s intention. Walker v. Walker. 1 
Menv. 503. 

10. Where an attestation clause is not re- 
quired, the mere ciicumstance that there is 
an atti'station clause specifying certain things 
does not exclude evidence that othei' things 
weie done besides those which are attested. 
Warren v. Postletlmaite, 2 Colly, 108: 14 
L. J., X. S., Oil., 422 ; 9 Jur. 721. 

11. The piesumption raised against the in- 
tended finality of a paper by the existence 
of an attestation clause without actual attes- 
tation : — Held, to be sufficiently rebutted by 
the evidence, particularly that of the testator 
having been told, with reference to the will 
of another person, that actual attestation was 
not necessary, the Court observing upon the 
weight that was due, in such cases paiticulaiTy, 
to the opinion of the judge below. Si&waH v. 
Stewart, 2 Moo. P. 0. 193. 

12. Probate refused to a paper professing 
to dispose of a testator’s real and personal 
property, and^ subjecting them both to the 
payment of Ms debts and funeral expenses, 
which was in the testator’s handwriting, and 
signed and sealed by himself, but not attested, 
although an attestation clause was subjoined 
to it. The circumstance of a testator having 
subjected his real estate to the payment of 
his debts and funeral expenses, in a writing 
not attested so as to pass real estate, fmmiahes 
a strong, though not a completely irresistible, 
presumption against his final intention that 
that writing should be his last will. Xomtm 
v. Smith, a Knapp L 

18. Probate Ranted of a papen wrtltelllf 
ink, but dated and signed in pencil, witnpih 


1711 















‘M... 


: ''iillliliftSfMa.. 




"WILL— Testaiibntaey iNsiEUMEiras, Etc. 


Tv '-1 




hi 

III 

iliiiil 

sllilit 

ilii 


i‘i I i‘ 

’Wm 

■111111111 














additioB, '*in case of accident, I sign this my' 
will,” having also an attestation clause un- 
signed : the facts pleaded in the allegatmn 
bSng sufficient to rebut the legal presumption 
against the paper. Bateman v Pennington, 
a Hoo. P. C. 223. 

1. Money due on mortgage will pass by will 
unattested. Hassell'^. Tynte, Ambl. 320. 

2, Trust of copyhold estate, and copyhold 

surrendered to use of will, pass by will un- 
attested. V. Dick 76. 

3 An unattested codicil (before the Wills 
Act) cannot be looked at for any purpose by 
the Court, so far as it aifectb to devise realty, 
and no case of election is raised against the 
heir or devisee in consequence of such at- 
tempted devise ; but if such codicil imposes 
a condition respecting the real estate on a 
bequest of personalty to the heir, he must 
perform it. Lotiis v. Louis, 3 N. B. 369. 


*t Number of Witnesses. 

-1. Will of lands made before the Statute of 
Frauds had but two witnesses, and the testa- 
tor died after statute, yet the will being made 
before, held good. Serjeant v. Puntis, Pre. 
Oh. 77. 

6. A., possessed of a term of five hundred 
years in B. acre, afterwards purchases the fee- 
simple in C.^s name, and devises B. acre to 
J. in fee ; hut the will is not attested by 
three witnesses: the term shall not pass, 
because attendant on and pait of the inherit- 
ance. Whitchireli v. Tiliitohireli, 2 P. W 
236 ; Oilb. Eq. Bep. 168 ; 1 Stia. 619 ; 9 Mod 
124. 

6. Devise of all lands and tenements in or 
near F., by a will attested by two witnesses 
only, where the testator had freehold, will 
not pass leasehold ; contra, if he had only had 
leasehold. Chapman v. Hart, 1 Ves. 271. 

7. Where real estate is charged with legacies 
generally, by will, duly attested, legacies may 
be revoked or charged by an unattested instru- 
ment. BmkeHdge v. Ingrmti, 2 Ves. J. 665. 

8. A trust is limited to A., his heirs and 
assigns, or to such as he or they may appoint ; 
A. devises these lands by a will attested but 
by two witnesses : the will void, and shall not 
operate as an appointment, Waostaff v. Wag- 
maff, 2 P. W. 258. 

9. A rent is a tenement; and, therefore, 
cannot pass by will without three witnesses, if 
out of freehold ; the word “ tenement ” being 
in the Statute of Frauds, Haherqliam v. 
Vimemi, 2 Ves. J, 231 ; 4 Bro. 0. C. 353. 

10. Produce of real estates converted by will : 
j-*®eid, to pass only where the will is attested 
W three witnesses to the will. Sheddon v. 

^ Tes. 481. 


8. Gifts to Attesting Witness. 

11. A child of a residuary legateeis no witness 
to prove a will relating tp the personal estate 
by the civil law: by which lav^ only such will 
is determinable. TlmaHes y; Bonjth, 1 P .W. 10. 

32. One of the three witnesses to the wSl is 
a dovieco of part of the land i Whether a ^ 


good witness, if he aliens the land, without 
covenant or warranty, gucere. Baugh v. 
Holloway, 1 P W. 537. 

13. Witness to a will, not interested at the 
execution and death of the testator, is com- 
petent, though interested at his examination. 
Brograve v. Winder, 2 Ves. X 634. 

14. Persons entitled under will cannot in any 
respect be witnesses to prove it. Ttielier v. 
Sanger, M‘Clel. 435 ; 13 Price 119. 

15. A legacy to a witness to a will relating 
to personal ekate only, is not void under 25 
Geo. 2, c. 6. Foster v. Banbury, 3 Sim. 40. 

16. The statute of the 25 Geo. 2, s. 6, does 
not extend to wills of personal estate only, 
and a legacy to a person who is an attesting 
witness to such a will is not void. Mmanuel 
V. Constable, 3 Buss. 436 ; 5 L. J., Ch., 191. 

17. Legacy to a subscribing witness to a will, 
though of personal propei ty only, void under 
the statute 25 Geo. 2, c. 6, extending to all wills 
and codicils. Lees v. Summersgill, 17 Ves, 508* 

18. A devisee does not lose benefits given 
him by a will in consequence of his being an 
attesting witness to a codicil ratifying and 
confirming the will. Benne v. Wood, 4 L. J., 
Ch., 57. 

Id. Bequest by will, dated in 1849, of an 
annuity to A, Codicil revoking other legacies, 
and confirming the will, was signed by A. ^as 
an attesting witness Held, that the annuity 
given to him by the will was not thereby made 
loid. Teinpest v. Temped, 2 Kay & J. 635. 

20. A will was executed in 1844 and had the 
name of the testator, his seal, the word 
“i\itness,” and the names of two persons, 
J. T. G. and J. S. H. These names were the 
last marks on a thiid side of the sheet of 
paper on which the will was written. On the 
top of the fourth side were the words, “ This* 
last will and testament was signed in our 
X^resence, and in the presence of each other, 
by him. J. T. G., J. S. H., G. B.” This last 
name was that of a person named as a legatee 
in the will :-~Helcl, that this was not such an 
attestation of the will as to deprive G. B. of 
her light to the legacy. Band field v. Baud’- 
field, 8 H. L. Ca. 226 ; 30 L. J., Ch., 177. 
Eeversing 32 L. J., Oh., 668 ; 11 W. B. 847 ; 2 
N. B. 309. 

21. Where the execution of a will was 
attested by two marksmen, and signed also 
by two other persons as witnesses, the Court 
held that the signatures of the two latter 
must be regarded as affixed likewise in attes- 
tation of the will, and not as merely verifjdng 
the attestation of the marksmen, and that the 
legacy to the wife of one of them failed, 
under the statute 7 Will. 4 and 1 Viet,, c. 26, 
s. 15. Wigan v. Bowland, 11 Hare 157 ; 17 tlur, 
910 ; 1 Fq, Bop. 213; 1 W. B. 383. 

22. A bequest of a legacy by a will is not 

void because the legatee attests a codicil 
which gives him nothing, nor does a residuary 
legatee of a share of a residue lose his title by 
attesting a codicil which, by revoking legacies, 
indirectly benefits him by increasing the 
residue. (Pwrmy v. Crwmy, 3 Brew. 208: 1 
Tur., K. S , 298 ; 24 L. J., Oh., 656 ; 3 % Bep. 
669. ^ r 

Semble, the attestation, to have th^t effiCct, 
must be to the instrument giving the ipieoe^ti, 


if. „ 'll. L 
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attested tlie cancellation of a will, and died 
before the period of distribution, will be I 
excluded from participation under the will, 
under the 7 Will, 4 and 1 Viet., c. 26, s. 15. 
Gaskhi T. Mogers^ 2 L. B., Eq., 284 ; 14 W. R. 
707. 

1. A mother by her will gave a bequest to 
her son. One of the two witnesses attesting 
the execution of the will was the wife of the 
son. By a subsequent codicil attested by two 
independent witnesses she confirmed her v, ill : 
— Held, that the execution of this codicil was 
equivalent to a i e-execution of the will ; and 
since the codicil vras attested by independent 
witnesses, the bequest to the son was \alid. 
Anderson v, Anderson^ 13 L. E., Eq., 381 ; 20 
W. R. 313 ; 41 L. J., Ch., 247. 

2. A heneficiaiy under a will attested the 
will as a third witness, and deposed that he 
did so at the testator’s especial request as a 
token of approval : — Held, that the attestation 
invalidated the bequest. Cozens v, Croiet^ 42 
L. J.,Ch., 810; 21 W. R. 781. 

3. At the foot of a will signed by the 
testator and attested by two witnesses there 
appeared subscribed beneath the signature of 
the testator the signature of D., who was the 
principal legatee and sole executor. The 
Court, being satisfied by evidence that her 
signature had not been added with any in- 
tention of attesting the execution, ordered 
her signature to be excluded from the piobate. 

In goods of, 8 Ir. E,, Eq., 300. 

4. Where there is a joint tenancy under a 
will, and one of the 36int tenants witnesses 
the will, the others take the whole. Yowig v. 
Davis, 1 H. R. 419. S. C. no7n. Young v. 
Davies, 9 Jnr., N. S., 399 ; 32 L. J., Ch., 372 
8 L. T., K, S., 80 ; 2 Dr. & Sm. 167. 

5. A witness to a codicil being interested 
under the parol trust eieatcd by the will for 
objects specified in the will and codicils: — 
Held, that his interest under the codicil failed. 
Me Fleetwood, Sidgreares v. Brewer, 15 L. R., 
Ch. D., 694 ; 49 L. J., Ch., 514; 29 W. B. 45. 
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I JUBISniCTIOX. GENERAL PlIXCIFLES. 

6. A court of equity has no" jurisdiction to 
declaie w%at is or is not a man’s last will. 
Pemberton r. Pemberton, 13 Ves. 297. 

7. Though it he proper to prove a will of 
lands in equity, yet the same is not absolutely 
necessary, any more than it is to prove the 
deed in equity. Cotton v WiUo7i, 3 P. W. 192. 

8. There is no case in wliich the Couit has 
established a will of copyholds. Sem.ble, th.^ 
probate copy of a copyholder’s will is sufficient 
to lead the uses of a surrender to the use of 
his will. Arclher v. Slater, 10 Sim. 624. 

9. A question aiising inequity that prevents 
the assertion of a legal right, does not alter 
the tribunal ; therefore, the Court will not de- 
termine a question of partnership in the event 
of bankruptcy, any more than of the death, or 
than it would determine a claim as heir, with- 
out a trial at law, unlers perfectly satisfied, 
though the evidence is all in support of the 
claim; the Court expressed great doubt 
whether, the stock-in-trade being in the 
possession of the bankrupt solely, the claim 
of the partnership could be sustained upon 
the statute 21 Jac. 1, c. 19, s. 11. Binford v. 
Donmett, 4 Ves. 756. 

10. On question of validity of devise, issue 
at law must determine it. Darosoii v. Chater, 

9 Mod. 90. 

11. Will of real estate not to be proved on 
a reference before the Master. Leelmere v, 
Brasier, 2 Jac. & Walk. 289. 

12. A court of equity has no jurisdiction 
to determine on the validity of a will either 
of real or personal estate. Jones v, Jmi^s, 3 
Meriv. 161. 

13. Courts of equity determine on devisee of 
legal estate, as courts of law do. Sager v. 
Masterman, Amhl. 345. 

14. Where a title depends on the words of a 
will, this is properly determinable in equity, 
as by a judge and jury at nisi prius. Tanner 
V. 3 P. W. 296 ; Ca. temj7. Talb. 284. 

15. Bill by an heir-at-law for an issue to 
try the validity of a will made in England 
dismissed partly on the ground of his acqui- 
escence both in the Ecclesiastical Court and 
upon a bill to perpetuate testimony, but prin- 
cipally because the lands lay in Pennsylvania* 
Pike V. Hoare, 2 Eden 182 ; Ambl. 428. 

16. If a British subject domiciled in a foreign 
country by his will appoints A. his executor, 
but makes a disposition of his personal pro- 
perty which, though valid by the laws of 
England, is invalid by the laws of that foreign 
country, the Court of Chancery is at liberty, 
notwithstanding probate may have been 
granted to A. in this country, to hold that 
the will has no operation beyond appointing 
A. the executor* Thornton v. Curling, 8 
310. 

17. A court of equity has no original juris- 

diction to try the validity of a will either of 
real or personal estate, but where on a bill 
filed for the removal of terms, or for other 
equitable relief, the validity of a vriR of real 
estate incidentally comes in question, the 
Court will proceed to investigate that question, 
and will, generally speaking, for the purpose 
0! informing its conscience, direct an Issuil 
ievUmltvel non* MidAleftom V. BlwrbnrM, 4 
y*&Coll.,lxoh,Eq.,B5a 4 








death cannot give any equity to 
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1. Wills cannot be set aside for fraud and 
imposition in equity, because if of peisonal 
estate it may be set aside in the Ecclesiastical 
Court, and if of real estate by iscue at law 
SsvUaiii rel n,mk Ktrnoh v. Bramhji 7 Bro. 
P. C. 437. 

2. A bill can be maintained by a devisee of 
the legal estate in real property, who is in 
possession, for the purpose of establishing the 
will against the testator’s heir-at-law, although 
the heir has brought no action of ejectment 
against the de'visee. Boyse v, Bossborouali y 1 
Kay 71; 2 W. R. 91, 290; 23 L. J., Gb,, 305; 
18 Jur. 205 ; 2 Eq. Bep. 675 ; 3 De 0. M. & Q. 
817. 

Previously to the Statute of Frauds the 
Court oi Chancery frequently took upon itself 
to rlei ermine the validity of wills by inquiiy 
bciu e some of the Masters of the Court, a 
practice which has ceased since the case of 
herneli v. Bmnshj (7 Bro. P. C. 437, A.D. 
1727). Ik 

But as early as the time of James I. it 
appears to have been considered that the proper 
mode of trying the validity or invalidity of a 
will of xe£l estate was by a trial at law, the 
Court of Chancery reserving power to deal with 
the case as justice might require. Id, 

The proceeding in equity to establish a will 
against the heir dijSers ’iery much from assist- 
ing to try its validity or invalidity, either by 
removing the obstacle of an outstanding term, 
in which case the trial at law would be by 
ejectment, or by perpetuating testimony con- 
cerning the will ; because, by a decree esta- 
blishing the will, the heir-at-law is so bound, 
that a perpetual injunction would be granted 
against him, if after such decree he should 
attempt to impeach the will. Ik 

The origin of this jurisdiction is obscure; 
but, on principle, it cannot arise from the fact 
of the devise being upon trust, for that can 
make no difference to the heir, or because the 
Court msperiences a difficulty, for then, in all 
other ca«es of difficulty occurring under deeds, 
there would be the same Jurisdiction. Ik 

Kor can it be for the protection of trustees, 
because the Jurisdiction exists where there is 
no trust, but only the obstacle of an outstand- 
ing legal estate, which prevents an action at 
law. Id, 

But upon principle and authority there is 
an inherent equity on the part of the devisee, 
whether legal or equitable, arising from the 
mere fact of the devise, to have the will esta- 
blished against the heir Ik 

averment in such a bill that A. claims to 
be heir of the testator, supported byastate- 
sued in that character in 
4mland and succeeded, is sufficient. Id. 
if ; estate has been conveyed 

k , to his own trustee since the 


the issue and declaring the invalidity of the 
will:— Held, that in such a case, where an 
action of ejectment is barred by an outstanding* 
term, the fittest relief generally is to restrain 
the term being set up as a bar, because such 
a course leaves each paity at liberty to assert 
by legal proceedings what is in substance a 
mere legal right. But the Court of Chancery 
has power to direct the legal question to be 
tried by an issue, and will use that power in 
cases where effectual relief would not be given 
by merely restraining a party fiom setting up 
the outstanding term,, as where the subject 
matter of the devise is a mere equitable right. 
Difference between the two modes of jprocecd- 
I ing discussed and commented upon. In de- 
ciding wdiether the tiial of an issue dcvis<zvit 
vel non has been satisfactory, the Comt of 
Chancery docs not act on the same principles 
as a court of law in ejectment, wheie the same 
will is in dispute ; because, in the latter case, 
the defeated paity may bring a fresh action, 
but the consequence of aveidict satisfactory 
to the Court of Chancery on the issue is to stop 
litigation for ever. In Dorn. Proc. S. G. nom, 
Boyse v. Mosshorongk Colelouali v. Borne, 5 

J- ® Ca. 1 ; 

26 L. J., Oh., 2o6. 

3. Testator by his will devised his lands in 
Ireland and England to B. The will was dis- 
puted by A., the heir-at-law, who filed his bill 
in Ireland to set it aside. An issue had been 
directed and a verdict given against the will 
and a motion for a new trial refused. B. files 
a bin in England to have the will established, 
and to have it declared that the English estates 
passed under it:— Held, that the proceedings 
m Ireland weic no bar to B.’s obtaining an issue 
in England to try the validity of the will, the 
verdict in Ireland having no authority to con- 
clude the question as to the English estates, 
^though pronounced upon the same will 
Boyse v. Bossdoro^igk 3 W. B. 8 ; 1 Kay & J 
124 ; 24 L. J., Ch., 7 ; 3 Eq, Bep. 78. 

See also 71. infm — Ejectment — Jubisdic* 
TION, 11. 2— PeEPETXJATION OF TESTIMONY, 


IL AT SUIT OF DEVISEE, EXECXTTOE, OB 
TBIJSTEE, 

4. Devisees, filing a bill to establish a will 
and carry the trusts into execution, have no 
light to call upon persons who claim paramount 
the will, to litigate such claims with them. 
JJevonslme v. MwenJimiy 2 Sch, & Lef. 199. 

5. Although a charge for debts created by 
will on real estate, in aid of the personal estate, 
does not entitle the executor to sustain a suit 
to establish the will against the heir, Ms duty 
being confined to administer the assets, and 
leave the parties who become interested ip the 
real estate to work out their interests as they 
can, yet if one of the executors is also a devisee 
m trust such smt is proper. If thete no ^ 
teust,^ the Court does not direct the form of the 
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1. A testator, being subject to a commission 
of lunacy, gave by bis will certain benefits to his 
only daughter, a married woman, who was also 
his heiress-at-law, and declared that if she or 
her husband or any peison on their or either of 
their behalf, should dispute his will, or if any 
proceedings shoiild be taken by any person 
whomsoever, by any possible result of which 
any estate or interest could be in any way 
attainable, by his daughter or her husband, 
of larger extent than was intended for her by 
the will, and she and her husband should not 
foimally disavow, stay, or resist such proceed- 
ings to the best of tbeir ability, then he revoked 
the benefits given to her. The heiress-at-law, 
on occasion of her mariiage, and during her 
minority, had joint d with her husband in assign- 
ing her expectant interest to the trustees of her 
marriage settlement. The trustees of the will 
filed t&ir bill to have the will established, and 
the trusts carried into execution, and adduced 
proof of the sanity of the testator at the date 
of Ms will. To this suit the heiress-at-law 
and the trustees of the settlement were made 
parties Held, without deciding on the 
validity of the settlement, that the plaintilTs 
"were bound to prove their title as against the 
trustees of the settlement, nnd Court 
accordingly, at the instance of these trustees, 
directed an issue dcrhaiit vel mn. Coolie v. 
Cliolmondeleij, 2 Macn, & G. 18; 2 H. &: Tw. 
162 ; 19 L. J., N. S , Ch., 81 ; 14: Jur. 117. 
Affirming on this point 15 Sim. 611 ; 16 L. J., 
H. S., Oh., 4S7; 11 Jur. 702 

In orderto protect the heiress-at-i aw from the 
clause of forfeiture contained in the will, the 
Court directed a statement to be inserted in 
the order that the issue was directed at the 
instance of the trustees of the settlement. Ih. 

2, A testator seised of large real estates made 
a will, by which he gave certain benefits to his 
daughter, who wms his heir and a married 
lady, and declared that if she, or her husband, 
or any person on their or either of their behalf, 
shonld dispute his "will, oi if any proceedings 
should be taken by any person whomsoever, 
by any possible result of wdiicb any estate or 
interest could be, in any way, attainable by his 
daughter or her husband, of laiger extent than 
was intended for her by the will, and she and 
her husband should not formally disavow, stay, 
or resist such proceedings to the best of their 
ability, then he revoked the benefits given to 
her; the testator was the subject of a com- 
mission of lunacy when he made his will, and 
continued so until Ms death. In a suit by the 
trustees of the will io establish it, the plaintiffs 
proved that the testator was of sound mind 
when he made his will, and there was no 
evidence to the contrary; nevertheless the 
Court directed an issue dnim'U v&l to be 
tried, the plaintiffs to be plaintiffs at law, and 
a gentleman (with whom the husband had 
entered into a covenant, during the infancy of 
his wife and in the lifetime of her father, to 
make a settlement of any estates that she 
might thereafter become entitled to) to be the 
defendant at law. CooM v. Twnm Id Sim* 
ail. 

In a suit by devisees against an heir-at# 
law* alleging suppression by the heir of the 
will, and praying delivery up of the 
llpMilps* Ho case of suppression was made 
I felllte hearing, but the pMntiflfe showed 




distinctly that the will under which they 
claimed had existed, and was in the house of 
the testatrix within two years before her 
death, during which two years the heir-at-law, 
with his family, had been living in the house:— 
Held, that this %vas a case for an inquiry, and 
for an issue as to whether the testatrix did 
devise the lands in manner alleged. Simth v. 
Sj^encer, 1 Y. & Coll G. C. 75 ; 5 Jur. 1056. 

4 A bill, by a de\ isee of lands who was in pos- 
session, for the purpose of establishing a copy 
of a will which had been abstracted, against 
the heir-at-law, but raising no case implicating 
the heir in the abstraction, was retained for a 
year. The result of an action, in which the 
copy of the will had been received in e\ idenoe, 
ha\ing been in favoui of the plaintiff, the 
Court, by its decree, established the wUl upon 
and according to the copy, and restrained the 
defendant from biinging any ''ction to disturb 
the plaintiff in the enjoyment of the lands 
devised to Mm. Davies v, Emns, 4 De 0. & 

Sm. 440. 

5. Where the point at issue was the validity 
of the will of A., and the party claiming under 
it was, at the time of the institution of the 
suit, the heii-at-law of the testator, while the 
party opposing it was devisee of the immediate 
heir of A. -.—Held, that the ^ former party 
claiming as a devisee could not insist upon the 
privilege of an heir to have an issue as a matter 
of course. Lorton (Jlseo'UThf) v. Mngstan 
{EarV), 5 Cl. & F. 269. 

6. A bill to establish a will against an heir- 
at-law" maybe maintained at the suit of a mere 
legal devisee, not chaiged with any trust or 
duty under the will. CoUlough v, Doyse, 6 
H. L. Ca. 1 ; 3 Jur., N. B., 373 ; 26 L. J., Ch.^ 

256 ; 6 W. E. 514. 

A mere legal de\isee may file a bill 
agarnst the iicir-at-law of the testator for the 
purpose of ha'ving the wrll established against, 
him, though no trusts are declared by the will, 
and though it is not necessary to administer 
the estate under the direction or decree of a 
court of equity. S. C. Qwm. Doyse v. Moss* 
horouyh, 3 De G. M. & G. 817 ; 18 Jur. 205 ; 23 
L. J., Ch., 305 ; 2 W. E. 91, 290; 1 Hay 71 ; 

2 Bq. Eep. 675. 

7. A decree of the Court of Chancery in 
Ireland, after verdict upon an issue dmUemt 
vel na?ht does not determine the validity or 

’ invalidrty of the will, so far as it relates to 

; lands in England, and cannot be bfi 

bar to a suit in this court. Doyse v. 

IKay &J. 124; 24 L. J., Ch.,7;3W. B.8;3 
Bq. Rep. 78, 

The right of the heir and that of a devisee 
to tMs issue distinguished: the former is abso- 
lute: the latter is in the discretion of the Court- 
IK 

Issue devisami vel no^i granted to a devisee 
after a decree in Ireland against the "will, and 
an order refusing a new trial ; and although 
subsequently an attesting witness, who hgd 
been examined in Ireland, and whose cross 
examination waS deposed to have been 
effective in support of the heir’s case, had 
died, the devisee having appealed to the 
House of Dords, and not appearing to be 
chargeable with delay, either in the 
or in this suit. /&, . 

The possibility that the House of Lords ^ . 
might be iafiueneed in the app^ltot% | j 
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by tbe result of tbe English tiial, and the 
consideration that this was a probable motive 
for the present application: — Held, not to 
afford ground for refusing or postponing the 
trial of the issue. /&. , 

Whether, under the circumstances, the issue 
would have been granted in case the devisee 
had not so appealed, quepre, lb, 

outer. The Court may hold a will to be 
good in part and bad in part. Ib. 

outer. The course, where an instrument is 
clearly ekablished to be invalid as a will, is, 
that the heir has a light to have it delivered 
up as a cloud upon his title, unless it affects to 
pass real estate out of the jurisdiction. Ib. 

When this issue is granted, the costs of the 
heir are reserved till further directions Ib. 

1. The Court of Chancery can entertain a 
suit to establish a will against parties claiming 
under a prior will, and disputing the plaintiff’s 
claim ; a devisee being entitled to have the 
will established and his title quieted not only 
against the heir, but against all persons setting 
up adverse rights. Lovett v. Lovett, 2 Jur., 
H. B., im ; 5 W. B. 5 ; 3 Kay & J. 1. 

B,, by her will, dated m 1851, gave landed 
estates to the defendant and his family. By a 
will dated in 1868 she revoked that will, and 
gave the property to the plaintiff and his family. 
By a codicil date<i in 1855 she confirmed the 
latter will, and died shortly afterwards. It 
was proved that the testatrix was eighty-three 
at the time of her decease; that she had always 
been of a very violent and imperious temper, 
but had become much less firm in her will, and 
more under the subjection of others, since 
1849; that she had always previous to 1853 
expressed great bitteintss against the branch 
of the family to w^hich the plaintiff belonged, 
and had had no communication with him, and 
there were no other apparent circumstances 
to alter that#feeling. The letter in which the 
instructions for the will of 1853 were addiessed 
to her solicitor was full of rambling incoherent 
hallucinations; and there appeared to have 
been at least one other letter of the same 
•! desciiption sent by her about the same time. 
On these grounds the defendant had contested 
in the ecclesiastical courts, hut unsuccessfully, 
the will of 1853, under which the plaintiff 
claimed, probate of that will having been 
granted as of a good will of personally. The 
plaintiff then filed a bill against the defendant 
to have the will of 1853 and codicil of 1855 
established as to the realty;— Held, that such 
a bill would Me against a devisee as well as 
against an heir-at-law ; and that, consistently 
with JBo^m V. Mossboronqh (1 Kay & J. 124), 
the bill could not be dismissed. Ib. 

But held also, that the Court would not in 
suhh, a case take upon itself to act without the 
lAg^ntion of a jury to decide upon the 
I ^ I of devuaUt vet non, i.e,, on the 

. 5 f p thWw of capacity in the testatrix, or 
J ' \ ^ l&ite ihffheuoe exerted on her. Ib. 

‘ ^ A document which had been proved in the 

^ ’ ; course of the. proceedings in the ecclesiastical 
/ 1 1, V W not & the suit in equity* but which 

I , J ’I J rhtee^ by one of the witnesses in 

I ^ ^ which moreover 

: : ,, had been verified* was allowed to be read, for 


to call for examination elsewhere; and the 
Court being of opinion that there was aprimd 
faeie case for contesting the later will, an 
issue was directed accordingly. Ib. 


Ill, AT SHIT OF HEIE-AT-BAW. 


2. Heir-at-law, not sole plaintiff, bringing 
bill to establish will, Court declared it well 
proved, and established it. Penny v. Penny, 
Dick. 520. 

3. Pending a suit for the establishment of a 
will of real estate, the heir-at-law, who had 
concuried in the will, and in the establishment 
of the suit, having commenced actions of eject- 
ment and detinue to recover the estate and the 
title deeds, the Court, on the application of the 
trustee, referred it to the Master, to inquire 
what proceedings ought to be taken to defend 
the actions, and restrain the actions in the 
meantime. Bdgecmihe v Cnryoenter, 1 Beav. 
171; 8L. J.,N. S.,Ch., 17. 

4. Beceiver not appointed on behalf of heir- 
at-law as against a devisee ; the heir must try 
the question at law. Knight v. Pu^lessU, 2 Ves, 

360. 

5. In a bill filed by an heir-at-law to impeach 
a will of real estate as having been obtained 

i by undue infiuence or fraud, the Court of 
Chancery has a discretion to direct an issue 
devisavit ml non, or merely to remove obstacles 
out of the way of the heir asserting his legal 
title. The House of Lords, on appeal, will not 
interfere with the exercise of that discretion, 
unless it appears that injustice has been, or is 
likely to be its consequence. Boigm v. Bobs* 
borough, 6 H. L. Ca. 2 ; 3 Jur., N. S., 373 ; 26 
L. J., Oh., 256. 

6. Two suits were instituted, the one by a 
residuary legatee, and the other by the heir- 
at-law. In each suit the plaintiff insisted that 
the devisee was a trustee of the leal estate ; — 
Held, that the heir-at-law was entitled to have 
the will established against him, and that no 
administration of the estate could be made 
until the validity of the devise was ascer- 
tained ; and on the heir-at-law asking for an 
issue, it was directed in both suits to ascertain 
whether the devise formed part of the will; 
hut upon appeal the order for an issue was 
discharged, liberty being given to the heir-at- 
law to bring an ejectment, Taylor v. Bromn, 
Arnold, v. Bromn, 31 L. J., Ch., 453 ; 10 W. B. 

361. 

7. On an application by an heir-at-law to 
have a will condemned as against the devisees, 
there being no personal estate to be adminxs-* 
tered, the Court has a discretion to refuse to try 
the case. Lawless v. Lawless, 3 Ir. E., Bq,, 87, 

When the heir-at-law had been |)arty to acts 
done by the devisees, and parties claimii^ 
under the devisees alleged collusion between 
the heir-at-law and the devisees, the Court 
refused to try the case. Ib. 

8. An heir-at-law admitted by his answer 
the^ execution of the will under which the 
plaintiff claimed, but alleged another will* 
revoking the former and giving the estate to 
himself, which he said had been destroyed by 
mistake, but did not go into any evidence of 
Ihc'^^oond will or its destruction :~Held, that 




rm 




'll! 






^ M I I Ml il i t' 'll K I 'I 




II 


WILL— EfeTABLisiniENO? OF WiBLS, Etc. 


as to the validity of the fir«?t will, thongh the 
plaintiff, by reading the statement in the answer 
as to the second will, had made it evidence. 
WMtaJw7* V. Kemnan, 2 Hare 299; 12 L, J., 
H. S.,Ch., 350; 7 Jur. 231. 

1. An heir is entitled to have the validity of 
a contested will tried upon an issne, or possibly, 
nnder the 25 & 26 Yict , c. 42, by a jury 
before the Court of Chancery. But when the 
heir has caused the difficulty, as when he has 
destio} ed the will, or where it is traced into 
his possession and he does not produce it, he 
has no such right. Ilamj}rle7i v. Jlamjiden 
(3 Bro. P. C. 551) follm\ed. Williams v. 
Williams, 33 Beav. 306 ; 9 Jur., H. S , 1267 ; 3 
K E. 100 ; 12 W. E. 140 ; 9 L. T., N. S., 560. 

2. It is at the option of the heir-at-law to 
have the validity of a will tried in an action 
of ejectment, or by an issue devisavit vel non, 
Bfore V. Tomg^ 15 Jur. 810. 

3. In a creditors’ suit, seeking the application 
of leal estate in the payment of debts, both 
the heii-at-law and devisees of the debtor 
being paities, and the will not being admitted 
by the heir, the Court would neither dismiss 
the ^ bill against the heir, nor direct an issue 
deusarit rel non at bis request, the light of 
the cieclibois being paramount. Speliernoll v. 
rntlmm, 9 Hare 73 ; 20 L. J., N. S., Ch., 629. 

4. On a bill by an heir, praying an issue 
devisavit rel non, for the purpose of obtaining 
incidental lelief, the Court is bound, under 
25 & 26 Viet , c. 42, to determine the question, 
without remitting the parties to an action. 
But, by analogy to the old prat tice, the Court 
will, in general, direct a trial by jury, and (with 
a view to the contingency of a motion fora new 
trial) will direct the trial to be before itself. 
Egmont v. Bareli, 1 Hem. k M. 563, 

5. A., seised of lands subject to mortgages, 
devised them to B , in whom the mortgages 
became vested:— Held, that the Court had 
jurisdiction in a suit instituted by the heir 
of A., praying the ordinary redemption relief 
and an issue devisavit vel mn, to grant such 
an issue. Egmont v. Bareli, 14 Ir. Ch. E. 564. 

6. It is not a matter of course to grant an 
issue at law, devisavit vel no7i, to the heir-at- 
law of a testator. In all such cases the Court 
looks at the will, considers the evidence on 
both sides, and exercises its discretion in the 
matter ; for an heir-at-law can in a court of 
equity, since the 25 & 26 Viet., c. 42, examine 
and cross-examine witnesses in qien court, 
and, if he chooses, before a jury. CmvqiU v. 
Bliodes, 9 Jj, T., H. S., 595 ; 33 Beav. 310 ; 12 
W. B. 190; 10 Jur.,H. S., 86. 

Where, therefore, the heir-at-law filed a bill 
for the administration of bis testator's estate, 
and for an issue devisavit vel non, or an action, 
to try the validity of his will, and the Court 
was satisfied that the evidence already adduced 
in suppoit of the will outweighed that which 
was brought or could be brought against it : — 
Held, that the bill must be dismissed, and with 
costs. JI&. 

7. Lhe fact that the validity of a will of 
great and personal estate executed since the 
passing of the 7 Will 4 and 1 Viet,, c. 26, has 
been established before the judicial committee 
as re^rds the personal estate, in a proceeding 
to which the heir-at-law was a party in another 
Capacity, does not take away his light to an 
issue i^evisavit vel nm» Staeeij v. Bi)rMley, 2 


Be G. & J. 94 ; 27 L. J., Ch., 725 ; 28 L. J., Ch., 
563 ; 4 Be G. & J. 199 ; 5 Jur., H. S., 603. 

8. Where a bill was filed by an heir-at-law 
against devisees, alleging that the will was 
forged, and praying that it might be set aside, 
that the devisees might be directed to convey 
the estate to him, and that, if necessary, an 
issue devisavit vel 7ion might he directed, the 
Court, on motion by the plaintiff for an issue, 
or that he might be at libeity to proceed by 
ejectment, and for a receiver, made the order 
for an issue, but diiected the motion for a 
receiver to stand over till the hearing. Bonsor 
V. Braddian\ 4 Jur , H. S., 1011. 

An issue deiisa%\t 7 el non was granted, as 
to a will alleged to have been forged, on an 
interlocutoiy application by an heir-at-law 
who was plaintiff in a suit against the devisee 
under the supposed will. 8. C. 7 iom, Bonser v. 
Brads7ia7V, 6 W. E 427. 

Wheie a piry had found will to be a forgery, 
and it appearing that the will, which had 
been proved, was in the custody of the Pro- 
bate Couit, the Comt, on motion for a decree, 
declared that the will must be set aside so 
far as it related to the real estate, and that 
the devisees V ere trustees for the heii'-at-law. 
S. C. nom. Bo7iser v. BradsJta7V, 5 Jur., K. S,, 
86 . 

9. Where a bill is filed by an heir-at-law 
against a devisee to try the validity of a will 
ot real estate, the Court, under special circum- 
stances, will direct an issue devisavit rel mn, 
on motion, before the hearing. Middleton v. 
Slielhirjie, 4 Y. &Coll,, Exeb. Bq., 358. 

Infa^itJ] 10. Heir-at-law is in cases of wills 
entitled to issue derisarlt vel 7i(m; but if 
counsel for infant heir feels clear, from evi* 
dence, that theie is no ground to impeach the 
will, he is well justified in declining to ask an 
issue. Bevy v. Levy, 3 Madd. 245, 

11. Counsel acting for a minor heir-at-law 
are justified in exercising their discretion 
whether or not he ought to take an issue of 
devisavit vel non, Kmjje v. M^Malion, 3 Br. k 
War. 295. 

Married 12. If an heiress-at-law, 

who is a married woman, does not, at the 
hearing of the cause, ask an issue to try the 
validity of a will, the Court will not afterwards 
grant her a re-hearing, in order to enable her 
to obtain an issue. White v. VlUy, 1 B. J., 
Ch., 188, 

Acgnleseenee and Belmjl\ 13. Bill by an 
heir-at-law, for an issue to' try the validity of 
a will made in England, dismissed, partly on 
the ground of Ms acquiescence, both in the 
Ecclesiastical Court, and upon a bill to per- 
petuate testimony, but principally because 
the lands lay in Pennsjivania. Bihe v. Moare, 
2 Eden 182; Ambl. 428, 

14, Heir-at-law is usually entitled to an issue 
dmismlA vel non, and is not liable to pay costs, 
notwithstanding Issue is found against Mm 
and will established, Tnclm v. Sanger, M‘0M. 
&T.425. 

An heir-at-kw contesting Hsancestor^ wiE, 
in a suit to establkh it in equity,, is not an 
titled to an issue devisavit rel mn to try tlie 
validity of it in a court of law in all 
and at any distance of time, but he is not 
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TOeolucM from the exercise of that nsnal 
right except hy a ease of sach acquiescence 
as wonkl bar his possessory right at law (viz., 
m acquiescence of twenty yea^), or wonicl 
pnt the adverse parties in a mneh worse sitna- 
tlon than they woald have 
putecl the will oiigmally. Id. 424. b. 0. Id 
Frice 110. 

1 An heir who disputes the wiE may, by 
Ions acquiescence, lose Ms right to hare its 
validity tried at law, upon an issue dei-mnt 
vd noh; and whore an heir had acted as de- 
visee in trust under the will for a groat 
number of yeais, he was refused an issue 
eien to trj' the question of parcels. 

Richstts, 7 Beav. 93 ; 13 L. J N. S., Oh., 194 ; 
8Jnr. 159. 

2. An issue directed to tiy the validity or a 
will several years after testatoi’s death ; as a 
will cannot be established against the heir m 
equity bv a decree without an issue or eje^ct- 
ment if he require it, and a peison claiming 
under the will has a right to have its validity 
established. Blalm v. Foster, 2 Ball & B. 387. 


m ISTABLISHMEKT AGAimT THE HEIE- 
AT-IAW. 


1. Adsent Ifeir, 7582. 

2. Death j^endin^ Suit, 7382. 

3. Irfmit, 7&S2. 

4* Married Woman, 7383. 


1. Absent Heir. 


dismissed, the Court will make such a declara* 
tion for the gnidance of the trustees. Stanley 
Y. Stanley, 2 John, & H, 491. 


2. Death pending Suit. 


10. If, in a suit to establish a will, the heir 
admits the will, and dies before the hearing, 
the derivative heir is bound, and the will need 
not be proved. RoUnson v. Coo 2 )er, 4 Sim. 13L 
S. P. Loch V. Foote, id. 132. 


8. Infant. 


11. The Court will not generally decree a will 
to be established against a plaintiff infant heir. 
mils V. mils, 2 Y. & Coll. 0. C. 327. 

12. If an heir files a bill stating that his 
ancestor’s will was duly executed and attested, 
but dies before the caiise is heard, leaving an 
infant heir, the will must be proved. JloUmgs 
V. MrUy, 15 Sim. 183. 

13. Heir-at-law by his answer admitted the 
will, but died before the cause was brought to 
hearing, and left an infant heir ; and by a bill 
of revivor, the infant was made a defendant 
and the suit revived ; it was : — Held, that the 
will must be proved yyer testes against such 
infant heir. Sleenmi v. Sleeman, Hick. 787. 


4. Harried Woman. 


3. Bill to establish will and execution of 
trashs by sale of estate, heir-at-law not to be 
found, Court cannot pronounce will proved, 
heir not being befoie Couit, but real estate to 
be sold. French v. Duron, Dick. 138 ; 2 Atk. 

BO. 

4 ‘Will, though proved testes, not de- 
Clareid well proved, in absence of heir, but 
decreed to be established. Sfohes v. Taylor, 
Dick* $49. And see Binfield v. Lambert, id. 

837 

t. Will not declared well proved in absence 
of heir, hut real estate to he sold in pursuance 
of trust, Cator v. Butler, Dick. 438. 

6. In a suit to establish a will, and for the 
administration of real and personal assets, if 
the heir-at-law of the testator be abroad, it 
seems the Court does not, as in other cases, 
declare the will well proved, or establish the 
same, but merely directs the trusts of the will 
to be carried into execution. Ihomxmn v. 
Tophmi, 1 Y. & J. 556. 

^ 7. if an adult heir-at-law refuse an issue 

If on the hearing of a cause, the Court will 
'^e^hUsb the will against him, though he does 
not admit it. Jachson v. Barry, 2 Cox 225. 

8..Cn*a bill to establish a will against an 
heir* 'though he made default, the Court 
ordered the proofs to be read, and said that 
: otherwise the Will oould not be well proved. 

" 25 . 

^ not feahted to establish a 
and the heir, does riot dispute h;* SmMcj 
the Oourt has ho. jurisdiction ito^ declare 
,eir the construction of a strictly 
regards the gnceiiiwri ot the 

tif ihe hem elects tk'liorl 

" ’ > : 


14. Admission of will by feme covert, heiress- 
at-law living separate from her husband, 
sufficient to establish it. Codrington v. Sheh 
hmie (Bari), Dick. 475. 

15. The admission of a will, in the seppate 
answer of a married woman, who is the heiress- 
at-law of the testator, is not suflSlcient evidence 
to enable the Court to declare the will esta- 
blished. Brown v. Hayward, 1 Haro 433 ; B 
Jur. 847. 

16. At the hearing of a suit to establish a 

will an issue was directed at the instance of 
the heiress-at-law, who was a married woman. 
Before, any trial she and her husband presented 
a petition, stating that at the urgent request of 
their children (who were devisees) they had 
agreed to withdraw all opposition to the will,, 
upon being allowed their costs, and praying 
that the order directing the issue might be 
discharged upon these terms. Upon this 
petition an order was made according to the 
prayer, and purporting to be made upon the 
consent of the married woman by her counsel. 
Subsequently a private Act of Parliament was 
obtained, authorising leases to be made of the 
devised estates. The married woman was one 
of the petitioners for the Act, and was excepted 
from the saving clause, and the Act recited the 
will, and proceeded upon the assumption of its 
validity. Some years afterwards the married 
woman presented a petition to rehear the cause. 
This petition was entitled in the cause, and in 
the matter of the private Act. It stated the 
subsequent transactions, but not the provisions 
of the Act : — Held, that the preceding trans- 
action? dad not constitute - - - - • * 

the jMitibrf the hie, 

were not affordediby 
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ring since tlie hearing, or by the petition being 
entitled in the mat ter of the Act, or by the 
omission to set out in it the Aofc itself, espe- 
cially upon appeal, wlien these objections of 
form had not been insisted nxDon in the court 
below. Turner v. Turner^ 2J)%Q. M. & G. 28 ; 
21 L. J., Oh., 422. Yarjing 15 Jtir. 711. 

Held, also, upon the i e-hearing, that the 
order discharging the direction foi an issue 
was not binding upon the wife, but was upon 
the husband, Ik 

SemNet per Lord Cranwoith, that if at the 
hearing a mariied heiross-at-law does not ask 
for an issue she is bound by the deciee. J5, 


Y. PSOOF OF WILL. 


1. Testamentary Caj)acity^ 7583. 

2. AttestiJig IT itresses or tlielr Hand- 

writiny, 7583. 

3. Onus of ProoIlbU, 

4. Proof of Foreign TFW?, 7585. 

5. Other Cases, 7585. 


1. Testamentary Capacity. 


1. Where a bill is broiiglit to prove a will of 
land, the sanity of the iestator must be proved. 
Beous, in the case of a deed of trust to sell 
for payment of debts. Harris v. huiledow, 3 
P. W. 98. 

2. Where the evidence proves the execution 
of a will, but the witnesses have not been 
examined as to the sanity of the testator, the 
cause will be adjourned at the hearing, and 
liberty will be given to exhibit an interroga- 
tory to x-»rove his sanity, Ahrams v. Wimhm, 
1 Buss. 526. 

3. Letters addressed by deceased persons to 
a testator, and found after his death in his 
bookcase among his private papers, with their 
seals broken (no act being proved to have been 
done by him in regard to them), are inadmis- 
sible in evidence, upon a question as to his 
competency to make a will. Wright v. Hoe d. 
Tathmi, 5 Cl. & FI. 670. And see S. 0. 7 L. J., 
H. S,, Exch. Eq., 340 : 3 N. & P. 305 : 7 Ad. & 
Ell. 313. 

4. In considering the validity of a will, 
where the only question is, not as to unsound- 
ness, but as to absence of mind of the testator, 
the Court should disregard the contents and 
dispositions of the will, and be governed solely 
by the evidence of capacity* Swinfen v, 
Bwinfen, B Jur., H. S., 1376 ; 28 L. J., Oh., 849 : 
27 Beav. 148. 

5. Testatrix was in a state of great bodily 
disease which tended to aifcct her brain, and 
subject to wanderings and delusions previously 
and subsequently to the execution of the in- 
strument purporting to be her 'will. An issue 
dopisaiit vel 91071 having been directed, a new 
trial was granted, the Court not being satistied 
upon the evidence that the case in favour of 
the will was clearly established, or that there 
was that absence of continuous delusion at the 
time of executing the instrument that she was 

of forming and giving cifect to a deli- 
b^te intention with respect to the disposition 
of her property. Where a person much de- 
by illpesst hut with his mind calm 
4^ givos instructions for a wEl of a 




complicated nature, such a will would not be 
sot aside, although on executing it the next 
day the testator could not have given those 
complicated instructions, or even fully under- 
stood them ; but at a time when the mind is 
incapable of forming an intention, or arriving 
at it as a new idea, the mexc recollection of 
aniiitention \aguely expressed in conversation 
two months bifoie is not sufficient proof of 
capacity. _ Distinction between temporary de- 
lusions arising fiom delirium and rooted delu- 
sions arising from insanity. Principles which 
guide the Court in granting a new trial of an 
issue. Bennett v, Manchester {Hulwf 2 W. B. 
644. 

6. Upon the trial of the issue, the due exe- 
cution, the mental competence, and the volun- 
tariness of the act, or absence of undue 
influence only are inquired into ; and evidence 
touffiiing the legal disability of testator to 
devise upon anothei gionnd ought not to be 
admitted upon that issue. Upon the return 
of the verdict establishing the will, the Court 
will proceed to consider the objections by the 
heir, against giving it operation : and though 
the Court will not add to the issue devisavit 
ml non a further issue as to testator’s disability 
to devise legally, the facts upon which that 
objection is rested being merely allegation in 
the answer, it might do so if proof was made 
of the facts, and a reasonable doubt entertained 
of their effect. Fmgal (Lord) v. Blahe. 1 
Moll. 113. 

An issue being directed at the hearing, the 
decree must be made up before the declaration 
is filed or delivered. On the issue devisavU ml 
9ion, the Lord Chancellor, although he thought 
himself bound to follow the authorities in the 
terms oi his order upon the devisees to lodge 
papers by confining it to papers relating to the 
matter, expressed an opinion that that com- 
prised almost all papers, private letters, and 
memoranda of the testator, inasmuch as infer- 
ences might be drawn touching his state of 
mind, or the influence exercised over it, feom 
apparently trifling or immaterial entries, de- 
claring his preference, if the point was open, 
of an unqualified order for all papers of the 
testator indiscriminately. S. 0, 1 Moll. 158. 


2. Attesting Witnesses or their Handwriting. 


7. One of three witnesses to will not to be 
found ; but on sufficient evidence wdll declared 
well executed. Binfield v. Lambert, Dick. B37. 

But in Bird v, Butler will not declared 
well executed, but trusts to be performed and. 
carried into execution. Ih. note. See id, 349. 

8. On the trial of an issue devismit ml non, 
directed by this court all the witnesses to the 
will should be examined. Booth v. Blmulell, 
Coop. 136. 

9. A feme covert has power given her by her 


husband to make a will j probate of such will 
fer testes is sufficient proof without other procf»i 
BaUh V. WiUmi, Pre. Ch. 84. 

10, In a suit to establisli a will in equity, Ad 
the witnesses to it should be examined, or 
proof given of their deaths* Ogh v* €oo%, 1 
Yes. m, 

11. WhereawEl is to be establishedin equity, 
it must be proved by each of the subscribing 
witnessed ft living, and if dead their 
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against the heir-at-law ; in such a case it is 
necessary to examine all the witnesses. Brown 
Y. Cliamiers, Hayes 597. 

10. Presumption in favour of a will appaiently 
duly executed, wheie one attesting witness 
was dead, the second denied her signatuie, 
but was not to be believed, and the thiul was 
of defective memory. Ritcii v. Wells^ 10 Bea\ . 
84. 

11. Witness to'devise of real estate becoming 
insane, proof of *his handwriting was allowed. 
JBernett v. Taylor^ 9 Ves. 381. 

12. One witness dead and other out of juiis- 
diction ; proof of handwiiting allowed. BanM 
V. Farqnliarmn, Dick. 167. 

13. Will not allowed to be proved by proof 
of handwriting of witness without positive 
proof of his being dead. BiBhon v. Burton, 2 
Com. 614. 

^14. Proof of the handwriting of an attesting 
witness to a will leceived under particular 
circumstances, in order to found a decieo 
establishing tlie will. James v. Parnell^ T. & 
E. 417. 

15. A will of lands not declared to be well 
proved, so as to be acted on in a Judgment 
creditors’ suit, by proving the deaths and 
handwritings of two of the subscribing wit- 
nesses, and the handwriting of the third wit- 
ness, against whom an attachment had issued 
for refusing to be examined. To substitute 
proof of the handwriting of such witness, for 
his personal examination, a bill ought to be 
filed, not by a Judgment creditor, who was en- 
titled, whether the will of the deceased debtor 
was or was not duly executed, to satisfaction 
out of his real estate, but by a person whose 
relief depended on the establishment of the 
will, and the general administration of the 
assets. Bomford v. Wilme^ Beat. 252. 

16. When it is sought to have a will disposing 
of leal property declared well proved, it must 
be proved by the three witnesses, or proof of 
their death and handwiiting; but for other 
pin poses, not requiring such a decree, but 
meiely to read it as a legal instrument, one 
witness to prove it is sufficient. Co7hGamon v. 
Cncise, 2 Moll. 332. 

17. ^ In establishing a will, the attestation of 
all witnesses must be proved, and if not per- 
sonally either that they arc abroad or dead, 
and the proof must be positive. In proving 
will for certain purposes only, such proof as 
will satisfy the Court is sufficient, and in such 
case leave will be given to exhibit an interroga- 
tory for further proof of will for the former 
purpose. Wood v. Bane, 8 Price 813. 

18. When a deceased had executed testament- 
ary instruments having formal attestatioh 
clauses, a will was established upon the pre- 
sumption omma esse rite mtat although the 
attesting witnesses swore that they had no 
distinct recollection of the transaction* 

V. Mndsayf 3 Ir. E., Eq., 509* 


nwsl b’ substantiated, etc, Grmjsim v. AWn- 

so% 2 Ves. 454. 

One of the witnesses being beyond sea, there 
should have been a commission to examine 
him, and the Court could only direct a trial at 
law. R. 

1. Proof of one of the witnesses of an old 
wili, of whom no account could be given, dis- 
pensed with. McKenzie v. Fraser, 9 Ves. 5. 

2. A subscribing witness to a will disposing 
of real estate being in Jamaica, his evidence 
was dispensed with. Carrington {Lord) v. 
PaijM, 5 Ves. 405. 

3. Chancery requires Judgment of Ecclesias- 
tical Court that an instrument is testamentary, 
but is not satisfied with proof in that conit, 
but requires the witnesses to be examined 
again, or if no witnesses proof of signature. 
Mch V. Coekell, 9 Ves. 376. 

4. On the trial of an issue demavif vel no7i, 
all the subscribing witnesses must be examined, 
except in cases of necessity, as death, insanity, 
or absence abroad, or the heir waives his right, 
and the rule is not merely technical. Bootle 
y. Blmidell, 19 Ves. 494, 500 ; Coop. 136. 

5. A motion for a new trial of two issues 
was made upon three grounds: first, the 
alleged improper summing up of the Judge ; 
secondly, because the weight of evidence was 
against the veidicfe ; and thirdly, because only 
one of the attesting witnesses was examined 
at the trial. The motion was refused, on the 
ground that, upon the evidence alone, without 
regard to the summing up of the Judge, the 
Court would not have been satisfied, if the 
Jury had given a difierent verdict ; and because 
the two attesting witnesses, who were not 
examined, were present in Court on the tiial 
of the issue, and. tendered to the party moving 
for a new trial, who declined to examine them. 
Semble, the rule is not univeisal, that, on 
the trial of an issue devisavU vel 7wn, all 
the attesting witnesses must be examined at 
law. SemUe, that rule does not apply where 
the bill is filed by the heir-at-law, to lestrain 
the devisee from setting up a legal estate as 
a bar to the ejectment. Latham v. Wright, 2 
Euss. k M. 31. 

Where a bill is filed to set aside a will, and, 
upon an i^^sue directed by the Couit, the 
verdict of the Jury is in favour of the will, 
and a new trial is refused, the bill will be 
dismissed without costs, unless the validity of 
the will could have been tried by electmcnt. 
Id. 31. 

6. In every issue devlsavit vel non, the Court 
of Equity requires that all the attesting wit- 
nesses to a will shall, if it is possible to procure 
their attendance, be examined. Gregor v. 
Topham, 3 H. L. Oa. 132* Affibnning 3 Haie 
488, 496. 

T. If, after the deaths of all witnesses who 
• could have spoken to the will, which, while 
they lived, was, after an investigation by the 
parties interested and under advioc, abandoned 
as im-alid, a Jnry found a verdict in its favour, 
a court of equity ought not to act upon it. 
Lortoii V. Kingston (Farl), 6 Cl & F. 269. 

8. Practice in a suit to establish a will 
. where one of the witnesses is abroad. Rare 

V. Rare, 5 Beav; 629 i 12 U J*, m* Qh, 344 s 
7 Jur. 337. , \ , 

9. It is ,to' ermine one' bl the 

Tivifenesses 


8, Onus of Prooj^ 


19. The onus of proving a will being on the 
party propounding it, is in general discharged f 
by i5roof of capacity, and the fact of executh>ns*8 ^ 
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its contents by tbe testator will be assumed, 
JBarfij V. 2 Moo V. C. 480. 

1. Tbe principles expoiuirb d in the ca'^es of 
Pashe V, Ollatt (2 Ph. 323), and Barry \ 
Butlm (2 Moo. P. C. 480) tliat the burthen of 
proof lies upon the paity propounding a will, 
and that the Court is not bound to pronounce 
in favour of a vill, unless it is Judiciously 
satisfied that it is the last will of a free and 
capable testator, considered and affirmed. 
Brownmy v. B'add, 6 Moo. P. C. 430. 

The execution of a will by a competent 
testator being duly pro\ed, the presumption 
is, that the testator uas cognisant of its con- 
tents, and that the instrument expresses his 
will, unless tlieie be other ciiciimstances to 
lead to a cliff eient conclusion, oi to render it 
doubtful for the Court to act upon that pre- 
sumption. Ih. 

2. It is a settled rule of evidence in the 
Ecclesiastical Courts, that if a will tiaced to 
the possession of the deceased testator, and 
last seen there, is not forthcoming at his 
decease, it is presumed to have been destroyed 
by himself ; and in order to let in secondary 
evidence of the contents of such will, the 
party propounding it must rebut the presump- 
tion by evidence of a contrary impoit. The 
onus of proof lies on the party propounding 
the will in such cases. IVelcJi v. Phillips, 
1 Moo. P. C. 299. 

3. Proof of the factum of a will, and the 
testatoi’s capacity, are not sufficient to en- 
counter suspicious circumstances which may 
raise a piesumpiion of falsity or fiaiid, requiring 
clear and satisfactory evidence to lemove it. 
Ton Stentz v. Comyn, 12 Ij. Eq. E. 622. 

It is not necessary to prove the fraud or 
imposition. It may in such a case be pre- 
sumed, the onus of proof lying on the party 
propounding the will. Ih. 


4. Preof of Foreign Will. 

4. Will established on secondary evidence, 
the oiiginal being in the colonies. Gardner 
v. Myre, 4 Beav. 143,n. 

6. Will proi ed in the West Indies established 
on production of a tested copy and prerogative 
probate. ^ JBayley v. Bayley, 4 Beav. 143rn. 

6 A will proved abroad and retained there 
established on pioduction of a copy certified 
under the hand and seal of the pioper officer, 
etc., which had been admitted to probate in 
the Ecclesiastical Court here. PitlUn v. Baw- 
ling, 4 Beav. 142. See also the cases on the 
same point reported, id. 143. n. et seq. 

7, A will Vi as proved in the West Indies, 

and a duly authenticated copy of it was sent 
to this country, accompanied* by an afiidavit 
made by one of the attesting witnesses when 
the will was proved, showing that rhe will had 
been executed and attested pursuant to the 
Statute of Frauds ; and that copy was admitted 
to probate in this country, and was produced 
in the Court of Chancery with the affidavit 
annexed to it. The Tice-Chancellor, however, 
refused to establish the will without full 
prop! of its due execution and attestation. 
Mmd V. 12 Sim. 053 ; 6 Jxir. 450. 

The Court of Chancery will establish a will 
made and proved in the colonies, on the pro- 
duction of a duly authenticated copy of it, 
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provided the due execution and attestation 
of the oiiginai are proved by the attesting 
witnesso'.. Ih. 

8. A will of a personal estate which lies in 
a foreign country may be proved here. Jannoij 
V. Sealeij. 1 Yern. 397. 

8ee also Peactice (Evibenoe), 

6* Other Cases 

9 Answer of heir believing that a will was 
made will not prevent the necessity of its 
being proved. Potter v. Potter, 1 V*es. 274: 
Ambl. 

10. Plaintiffs by their bill sought, as devisees, 
to set a<=;ide a conveyance executed by the 
devisor. The defendant, by his ansvv^ei, 
admitted that the will (which was made after 
the Wills Act came into operation) was duly 
proved in the Ecclesiastical Court. By a slip 
evidence was not adduced of the execution 
of the will: — Held, that the defect might be 
supplied ; but that the defendant was entitled 
to lequiie this to be done by an action of 
ejectment Bavies v. BaHes, 3 Be Gf. & Sm 
69s. 

11. Under the old piactice a disputed will 
could not be proved rhd wee at the hearing; 
but liberty was given, under the new prac- 
tice, to prove a will in court, and the heir 
was allowed to cioss-examine the witnesses. 
(Jhioliester v. Chichester, 24 Beav. 289. 

VI. BILL TO SET WILL ASIDE, 

12. lYill is never set aside without issue 
devismif rel non. Pemberton y. Pemberton. 
11 Yes. 53. 

13. The coui se upon a bill by heir impeaching 
a will is to diicct him to biing an ejectment, 

1 emoving obstacles from terms, etc. Pemberton 
V. Pemberton, 13 Yes. 297, 

14. A couit of equity will not entertain bill 
by heir-al-law foi setting aside and declaring 
void an Impeached will, alleged to have been 
procuied to be made under circumstances of 
fiaud charged, unless some obvious definite 
impediment, which Court can sec and reach, 
to pioceeding at law by ejectment, be shown 
by bill to obstruct heir in that (the legular) 
course, and that although defendants have 
possessed themselves of all the papers and 
muniments of the deceased, and threaten to 
set up outstanding terms. lones v. Jones. 
7 Price 663. 

15. A bill in equity will lie to set aside a 
will made under the influence of superstitious 
terrors. Middleton v, Slierhmie, 4 Y. &: Coll. 
358. 

16. A fraud in procuring a will cannot be 
determined in equity, but must be decided by 
a trial at law. Webb v. Claverden, 2 Atk. 424. 

17. After probate of wEl, Court of Equity 
may inquire into fairness of residuary bequest 
of personal estate. MarHot v. Mmrr%o% 1 
Stra. 666. 

18. Wills cannot be set aside for fraud and 
imposition in equity, because if of personal 
estate it may be set aside in the Ecclesiastical 
Coimt, and if of real estate by issue at law 
devisarit vel non, Kerrich v* Brnnsby, 7 Bro, 
P. C. 437. 
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1. Where an heir-at-law filed a bill to set 
aside as nndnly obtained a will, purpoifcing to 
dispose of leal estate, alleging the existence 
of an outstanding legal estate, or in the 
alternative to have the benefit of legacies on 
the ground of their being void under the 
Mortmain Act, but failed to prove the exist- 
ence of any outstanding legal estate, the bill 
was dismissed (without preindice to the right 
to file anothei) as to the former alternative 
for want of equity, and as to the latter alter- 
native as being premature; Knight Bruce, 
li.J., who thought that the bill might have 
been retained, to afford an opportunity of 
bringing the question of the validity of the 
will, not agreeing in the dismissal. WTiglit 
V. 4 De G. & J. 141. 

3, The Court of Chancery has not jurisdiction 
to entertain a bill by an heir-at-law against a 
devisee to set aside a will on the giound of 
imbecility on the part of the testator, and of 
the exercise upon him of undue influence, no 
obstacles existing to prevent the heir-at-law 
frombringing an ejectment. Jones-?. Gregory^ 

4 Giff. 4G8 ; 10 Jnr., K S„ 59; 33 L. J., Ch., 
679. 

A bill was filed by an beir-at-law to have 
a will of real estate cancelled on the ground 
that it had been obtained by the direct fraud 
of poisons taking a beneficial interest under it, 
of whom the principal defendant was one : — 
Held, that notwithstanding the 21 k 22 Viet,, 
c. 27, and 25 k 26 Viet., c. 42, the bill was 
demurrable, the heir-at-Law’s remedy being only 
at law. S. 0, 2 He G. J. k S. 83. 

Demurrer to a bill by an heir-at-law for 
a declaration, that such of the will or paper 
writing of the testator as related lo certain 
houses, being part of the real estate of the 
testator, was void, and ought to be cancelled, 
or that an issue might be directed to try 
whether the freehold estates of the testator 
were devised or not, or that the plaintiff might 
be at liberty to proceed by ejectment for the 
recovery of such estates, and also for the 
appointment of a receiver, allowed with costs. 

S. 0. 9 Jur., K. S., 1171 ; 9 L, T., K S , 369 
AfBrmed 12 W. E. 193 ; 9 L. T., H. S., 656. 

3. After probate of a will of personalty has 
been granted, the Chancery Division has no 
jurisdiction to entertain a suit to set aside 
testamentary dispositions on the giound of 
fraud in obtaining the execution of the will, 
the Probate Division having exclusive jurisdic- 
tion in the matter. j 

Oh., 836 ; 24 W. It. 892; 35 L. T., N. S., 82. 

See aUo J tjbisdictioi?', IV. 3. 
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establish will and execute trusts, but prays no 
more ; plaintiff to |)ay costs. Boson v. Boson 
Dick. 300. * 

6. Will established against heir-at-law’s bill, 

he pays costs at law and equity ; but on bill by 
devisee no costs on either side, Johnson y, 
Gardmer, Dick. 313. S. P. Gonr/h v, Botevel 
Dick. 396. ' ’ 

7. If an heir-at-law is a creditor, and is 
brought into court as defendant, the circum- 
stance of his having examined witnesses, and 
of having failed in the trials of issues at law 
to asceitaiii the validity of his ancestor’s will, 
shall not deprive him of liis costs an equity! 
Bimie V. Breen, 1 Ball k B. 308, 

8. As to costs given to heir-at-law where he 
brings bill to dispute wdll, or bill against him 
to establish it. Blmhclwrne v. Fea^, Dick 
153. 

If heir-at-law infant biings bill and fails, he 
does not pay costs. Ih. 

9. Ileii-at-law raising a point against a will 
and failing, costs were refused to and against 
him ; but an executor or trustee merely sub- 
mitting a point for opinion of Court, though 
he fail, shall have costs. BashUlqh v. Master 
1 Ves. J. 205 ; 3 Bro. C. 0. 99. 

10. Bill of heir-at-law against devisee, where 
vexatious, dismissed with costs. Seal v. Bmxni^ 
ton, 3 Bro. C. 0. 214 

11. Heir-at-law, defendant, desiring an issue 
upon a will, in which he failed, entitled to his 
costs in equity ; no costs on either side as to 

; the issue ; ordered to pay costs of a groundless 
motion for a new trial. White v. 13 

Ves. 87. 

12. The devisee for amoitgagee filed his bill 

against the heir and executor of the mortgagor 
for a foreclosure, and also made the heir of the 
mortgagee a paity, in oider to establish the 
will against him. This latter party can not have 
his costs out of the estate. Slini} v. Wvm 1 
Cox 353. ^ ^ 

^13. In a suit to establish a will, one of the 
witnesses could not depose, positively, to the 
due attestation of it ; and an issue was directed 
at the heir’s request. The verdict was against 
the heir ; but the Court gave him his costs both 
at law and in equity. Wright v. Wright, 5 
Sim. 449. 

establishawill,the bill stated 
that A., one of the defendants, was the testa- 
admitted it, and disputed the 
validtey of the will, upon which an issue was 
directed. The verdict was in favour of the 
will. The plaintiff then discovered that A.’s 
eldei brother had died, leaving two daughters, 
who were still living, as A. well knew, The 
Court refused to give him his costs, either at 
law or in equity. IMerts v. Seoones, 7 ®m. 


nis costs thoTiM ’ 

itnesseg; biitff 
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cross-examines the witnesses, lie is entitled to 
liis costs; blit where he encounters the will 
he shall hot have them. So if an heir has an 
issue directed to try a will, he shall have his 
costs though the will be established, for he has 
a right to know how he is disinheiited ; but if 
the heir sets up a disability against the testator 
and fails, he shall not lia've his costs ; and the 
Court will give costs against an heir in a case 
of spoliation, or secietmg a will. JBerney v. 
Myfe, 3 Atk. 387. 

1. Heir-at-law is usually entitled to issue 
devlsavit vel and is not liable to pay costs, 
notwithstanding the issue is found against him 
and will established. Tuelter v. Sango^ MClel. 
& y. 426 ; 13 Piice 609. 

In suit against heir-at-law to establish will, 
if he examines witnesses in chief, he must pay 
his own costs. He is in no such case made to 
pay the costs of others. Id. 445. 

In what cases an heir-at-law is refused his 
costs in an issue devisavit vel Ji07 } . Id. 439, 445. 

2. Heir-at-law, defending in forma pmqjei'is, 
in a suit to establish a will, was held, under 
the circumstances, to be entitled only to pauper 
costs. Stafford v. Himinlotham^ 2 Keen 147 ; 
6 L. J., H. S., Ch., 314. 

3. Where the heir-at-law successfully resists 
probate of a will of real estate, the Court of 
Probate has no jurisdiction to charge the real 
estate with the costs of the litigation. ^$701071 
V. Wemto7i, 13 Ir. Oh. K. 245. 

4. An heir-at-law of a testator obtained 
possession of the will by force, and tore it up. 
The pieces weie, however, collected and put 
together, and proved. The will contained no 
devise of the real estate, and a claim was filed 
against the heir to enforce a sale. On the 
heir’s request the Court directed an issue 
devuavht vel 7W7i^ when the will was esta- 
blished :---Held, that the heir had so miscon- 
ducted himself, that although his misconduct 
had not increased the costs of the issue, he 
must pay the costs of it. 2BidUto7h v. Middle- 
to% 5 Be C. & Sm, 656, 

5. An heir-at-law burnt a wiiting, supposed 
at the time to be a valid will, but which 
afterwards on trial was found to bo invalid. 
A bill having been filed to establish this writ- 
ing as a will against the heir, or, failing that, 
to establish as a will another writing of earlier 
date, which had also been dcstioyed, and 
which was, at the trial, found to be a valid 
will, the heir-at-law, at the hearing, admitted 
that he bad burnt the writing, and admitted 
a copy thereof, but refused to admit a copy 
of the earlier writing:— Held (on the question 
of costs), that the heir was not entitled to 
costs up to the hearing, but that the costs of 
the issues, and the heir’s costs, subsequently 
to the hearing, \ierc payable out of the estate. 
Marriott v. Marriott^ 12 W. B. 303. 

6. ^ One of the next of kin of a testator 
instituted a suit for the administration of his 
estate, and obtained a decree directing in- 
quiries whether the testator died seised of 
any freehold estate, and, if necessary, who was 
Ms heir-at-law. The heir-at-law, on being 
served with notice of the decree, came in and 
IsrovedMs pedigree:-— Held, that he was en- 
lltled to the general costs of so doing. Swift 

] I i Swift, a Be 0. P. & a. 160. 

I 7i H#r-at-law ordered to pay the costs of 
f to try the validity of a will in which 

li f li n ! I . 1 


he had failed. Swmfm v. Bwinfen, 27 Beav, 
148 ; 5 Jur., H. S , 1276 ; 28 L. J., Ch., 849. 

8. When the heir-at-law filed a bill against 
the devisee and executor impeaching the 
validity of the will, and an issue was directed 
which resulted in the lalidity of the will 
being established :“-Held, that the bill must 
be dismissed witliont costs as regarded the 
devisee, and that the heir-at-law must pay the 
costs of the executor. Banlie v. Goodfellow, 11 
L. B., Bq , 472 : 40 L. J., Oh., 511. 

9. When the heix-at-law intervened in a 
suit, which was instituted by the next of kin 
of the deceased to determine the validity of a 
will disposing of leal and personal property, 
the Court lefused, on the will being pro- 
nounced invalid, to condemn the heir-at-law 
in his own costs, though it was shown he had 
inteivened without being cited to do so, 
Itayso7i V, Barton, IS W. B. 232. 

A testator made his will during his last 
illness, and thereby gave the bulk of his 
property, real and personal, to trustees, upon 
trusts for the benefit of the solicitor who 
prepared the will, and his children. Shortly 
after his death the trustees contracted to sell 
the real property. The heir brought an eject- 
ment against them, alleging that the will had 
been improperly obtained. He failed on the 
trial. The trustees filed a bill to enforce 
specific performance of the contract against 
the purchaser. The cause was ordered to stand 
over for the trustees to file a bill against the 
heir to establish the will They did so, and 
in his answer the heir alleged that the testator, 
at the date of the will, was incompetent to 
make it, and that the will had been fraudu- 
lently obtained. An ejectment was directed 
to try these facts ; on such trial the verdict 
was in favour of the will Held, that the 
heir must pay the costs of such ejectment, 
and so much of the suit as was occasioned by 
the issues he had raised improperly ; and no 
costs of the suit were given to him. Brom v. 
YoUQig, 5 Be 0. & 8m. 38. 21 B. J., H. S., 
Oh,, 95; 15 Jur. 1099. And see 8. 0. 710 m. 
Grom V. Bastard, 1 Be G. M. & G. 69 : 2 Ph. 
619 ; 17 L. J., H. 8., Ch., 851 ; 12 Jur. 385, 


2. Where Testamentary lucapacity pleaded by 
the Heir-at-law, 

10. If an heir brings a bill to set aside a will 
for insanity, instead of an ejectmenfc, he shall 
pay costs if he fails. WeU v. Glaverdm, 2 
Atk. 424. 

11. An heir-at-law filing a bill to set aside 
a will on the ground of insanity, and failing 
on the trial of the issue, is entitled to have 
the hill dismissed without costs. Barnham v. 
GoBhj, Wall. Lyn. 288, 

12. Though an heir, brought into equity to 
have the ancestor’s will established j^axnat 
him, my demand an issue, yet, if he seta up 
insanity, he shall not have his costs of the 
issue. Bermy v. Byre, 3 Atk. 887; WhUe v. 
WilsoTii, 13 Ves. S7jf 91, 

la Theonlysonof atestator, who succeeded, 
on the death of Ms father, to a considerable 
landed ^ esti^e, was condemned in costs for 
contesting, in a litigious and vexatious 
the validity of a will, by which Ms father, 
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■was a weak old laaii, beriueatked the whole 
of hIs personal estate, about 12,000^., to P®|-“ 
&ons in no way related to bim, including nis 
solicitor, medical man, and butler. Barry v. 
2 iloo. P. C. 480. ^ ^ ^ ^ 

1. If an beir-at-law, alleging insanity in a 
devisor, file bis bill against the devisee, and 
be fail in the issue demavit vel nofi, be shall 
pay tbe costs of the issue, but not the costs 
of tbe suit, unless he might have asserted his 
claim by ejectment ; and then his suit will be 
deemed vexatious, and he will be ordered to 
pay the costs of it. Seaife v. Scaife, 4 Russ. 

dOO. . , ^ 

2. An heir-at-law questioning the sanity ot 
his ancestor is entitled to an issue devisavit 
vel noTty and if he fails will not be compelled 
to pay costs, if the circumstances Justified 
him in trying the issue ; but costs will not be 
allowed him. Smith v. DearmcTt 3 Y. & J. 278 . 

3. A will executed under very suspicious 
circumstances by a testator, whose testament- 
&Ty capacity there was reasonable ground for 
disputing, was established, as regarded per- 
sonal estate, by proceedings before the Eccle- 
siastical Court and the Judicial Committee, 
to which A. was a party as one of the 
next of kin. After this, at the hearing of 
a suit instituted by tbe devisee, A., who 
was also the heircss-at-law, asked for an 
issue deiisavit vel noJiy which was granted. 
Further evidence was adduced on both 
sides, and the jury found in favour of the 
will;— Held, that under the circumstances 
the asking for an issue was not such 
vexations and unreasonable conduct as to 
make A. liable to pay costs, but that as she 
had asked for it with full knowledge of the 
former proceedings, the result of which made 
it very improbable that she could succeed on 
the trial, she ought not to receive costs. 
Btaeey v. Sprailcy, 4 He G. & J. 199 ,* 5 Jnr., 
K B., 603 s 27 L. J., Ch., 726 ; 28 L. J., Ch., 
5SS* 

fhe question of the costs of an issue dedisavit 
ml nm m in the discretion of the Court. Ii, 

Heir-at-law, defendant in a suit to establish 
a will on the ground of insanity, does not as 
of course lose his costs of the tiial of an issue 
demmi'it vel non^ although he has gone into 
evidence to prove insanity and failed, but the 
question of costs is in the disci etion of the 
Court : Mter, Circumstances under which the 
heir in such a case will lose his right to costs, 
both at law and in equity. Moierts v. Xerslahe, 
lKay& J.7ol. 

Upon a bill by a devisee to establish a 
will where the heir-at-law disputes such will 
upon the ground of insanity, and fails upon 
trial of the issue directed at law, the costs of 
the issue are in the discretion of this Court, 
and the heir will not be deprived of them, 
thongH he has failed to prove insanity, if 
he & set up such defence upon fair and 
, ' reasma^ble grounds. Such question may be 
%f mumdmng it as the case of an 
^ infant upon inquiry at chambers as to the 
, > propriety of allowing such a defence to be set 
wjkis hehajf. The heir who has raised 
’ I .Woh hie answer without fair 


sanity, and the Court directs an issue at law, the 
lesult of which is to establish the will Held,, 
that the heir-at-law is not deprived of his 
costs on account of his having failed to prove 
his assertion of insanity, nnless he made the 
assertion without any just or proper grounds. 
Waters v. Waters^ 2 W. R. 642. 

5. An heir-at-law of a testator brought an 
action of ejectment against the devisee, and 
faded. In a subsequent suit by the devisee 
against a purchaser to enforce specific perfoim- 
anco, tbe Court, on the giouiid that the will 
was open to suspicion, directed the devisee to 
substantiate the will against the heir. The 
devisee thereupon filed his bill against the 
heir, asking a decree establishing the will. 
The heir by answer set up as a defence in- 
competency in the testator, and fraud and 
undue influence, and went into evidence in 
support of this defence. At the hcaimg, an 
action of ejectment by the plaintiff against 
the defendant was, on the defendant electing 
such action instead of an issue, directed to be 
tried at law. At the trial the devisee called 
witnesses, but the defendant called none ; and 
a verdict was given for the plaintiff. On the 
cause coming on upon further directions, the 
Court established the will, without costs as 
regarded the general result of the suit and the 
action of ejectment, but with costs to be paid 
by the defendant of so much of the suit as 
was caused by the issues raised of fraud and 
improper practice by the devisee. Grove v, 
Foma, 5 De G. & Sm. 3 ; 13 Jur. 1099 ; 21 
L. J., Ch., 95. 


Yin. OTHER MATTERS. 


6. In a creditor’s suit, since the 8 & 4 Will, 4^ 
c. 104, for making the real estate subject to- 
the debts, it is not necessary to establish the 
will against the heir. GooicJilM v. Terrett^ 
5 Beav. 398. 

7. When a bill prayed that the rights of all 
parties interested might be declared, and set- 
forth the testator’s will and codicil, and averred 
that the defendant was untruly described im 
the codicil as the testator’s next of kin and 
heir-at-law, and that he had obtained probate 
on an untrue allegation that the executors 
were dead, there being no distinct averment 
of the chaiacfcer in which the plaintiff claimed t 
—A demurrer was allowed with leavf to 
amend, Barlmr v. Mcho7i, 4 Giff. 306. 

8. Testator devised his real and personal 
estate to tinstees, to be sold for the benefit of- 
his children, and directed that their receipts 
should be sufficient discharges. The children 
filed a bill to have the will established, and 
the trusts performed at the hearing ; the bill 
was dismissed against the heir, and the Court 
did not establish the will, but made a decree 
affecting the personal estate only. The suit 
afterwards became abated, and was not 
revived. On the death of the surviving trus- 
tee another suit was instituted fox the 
appointment of new trustees, which was doph. 
The new trustees then sold part of fhe 

tor’s real estate to the plaintiff^ Whb filod a 
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they, the new trustees, had the same power of 
giving receipts as the original trustees had. 
Drayson j. Pocoek, 4 Sim. 2S3. 

1. All issue devisavit vel non had been di- 
rected to try the validity of a later will as to 
real properly, and a time was limited wherein 
to try it. The plaintiff in the issue claiming 
under the later will withdrew the record 
during the pendency of an appeal to the 
Pri\y Council, which resulted in the establish- 
ment of that will. An order was made in 1842, 
directing the issue to be taken ^ro confehso ; 
and as consequential thereto a subsequent 
order was made vesting the enjoyment of 
the _ property in the claimants under the 
earliei will —Held, that there were no special 
circumstances to take the case out of the usual 
course. Townley v. Deere, Mayhewr, Fitch, 1 
W. E. 483. 

2. A bill filed, in 1757, by H., pretending to 
be a devisee, charging that 11, the only son 
of testator, was illegitimate, and making M. 
a party (who, in case of B.’s illegitimacy, was 
heir-at-law to testator) : issue of devUavit vel 
nm directed ; H. and B. proceed to the trial 
of that issue, M. taking no part in it; the 
issue found in the negative, and bill dismissed 
in 1770. On a bill filed, in 1776, by B. for the 
possession and title-deeds, he has an equity 
against H.*s ever insisting on the will, or the 
illegitimacy, and also against M.’s insisting on 
the illegitimacy, after having declined to 
contest it on the issue. Pond v. Ilovkins, 
1 Bch. & Lef. 413. 

3. A veidict being against the will, the heir 
is entitled,^ although a new trial is directed, 
to be left in possession, provided no danger 
of insolvency to answer for the interim rents 
and profits, in the event of the will being 
esiablished. Devisee casually in the occupa- 
tion of real estate after death of testator, or 
let into ^possession by the favour of the occu- 
piers^, acquires no right. The heir on the death 
of his ancestor in possession may enter and 
remove everybody, except the widow, who has 
a right to stay until her dower is assigned to 
her. Zloyd v. Trimlestmi {Lord), 2 Moll. 81. 

4. Although it is the rule that a will is only 
established against the heir fiom the day of 
its production, the Court allowed, on the 
application of the plaintiff, that the decree 
should be dated on the day it was pronounced, 
though th© will was p3 oduced on a later day. 
Seale v. Mnlter, 12 Jur. 108. 

6. The Court of Chancery, in deciding 
whether the trial of an issue devismit ml mn 
has or has not been satisfactory, cannot act 
on precisely the same principles as a court of 
law, where a similar question might arise on 
the trial of an ejectment where the same will 
was in dispute ; for in the latter case, if the 
jury come to an erroneous conchision, it is 
open to the defeated party to bring his claim, 
in a fresh action, under the consideration of 
a new jury, and so from time to time, until the 
proceeding should have assumed a character 
of vexation. But if a verdict is satisfactory 
to the Court of Chancery, the effect is for ever 
to shut out further litigation and inquiry, and 
the Court will put the plaintiff in possession 
if successful; but if he fails, it will not enable 
him again to open the question. Zomtt v. 

a Eay & I, l; % dun, K S., 1130; 

5 V. E. 6 


IV. Re-pnMication. 

I. General Principles, 7589s. 
n. By Codicil, 7589. 


I. GEITEIAL BSmCIPLES, 

6, Testator sayiug his will was in a box in 
his study amounted to a re-publication. Al- 
ford V Farle, 3 Yein 209; Nels. Cii. Eep. 163. 

7. To make a le-publication there must be 
ayiimus repuhlica?idi ; and therefore when tes- 
tator was looking for a paper, and person 
assisting him took up his will by mistake, 
testator said, “That is my will,” not meaning 
to re-piiblish, it w’^as : — Held, not a re-publica- 
tion. Ahney v. MtUer, 2 Atk. 599. 


II. BY COBICIL. 

1, In General, 7589. 

2, Form of Codicil, 7590. 

3, Fjfect on After-acqidred Property, 7591, 

1. In General, 

8. Bequest of personalty by will dated prior 
to 9 Geo. 2, c. 36, to be laid out in lands for 
a charity. It is afterwards confirmed by a 
codicil dated after the statute ; the codicil 
operates as a new will, and the devise is void. 
A.U,-Gen.y, 

9. A will dated before the change of currency, 
by the 6 Geo. 4, c. 79, and a codicil dated 
subsequently, was held such a re-publication 
of the will that the legacies were deemed 
bequeathed in British currency, although 
the codicil merely appointed new executors. 
Hamilton v. Cwrroll, 1 Ir. Eq. E. 175. 

10. 8. E. directed his executors to place out 
l,000f.at inteiest, and to apply the interest for 
the maintenance, etc., of his grandson, em- 
powering them to pay part of the principal 
as an appi entice fee, and the residue to be 
transferred to him at twenty-one. Testator 
put his grandson apprentice, and paid 1261 
with him ; a year after testator made a codicil 
to his will, and gave him a legacy of 1,0001 
The question whether paying the apprentice 
fee was an ademption tanio .-—Held, that 
as the 1,0007. was not given for that purpose 
alone, the codicil was a confirmation of the 
legacy, and a re-publication of the will. Boom 
V. Boom, 3 Atk. 181. 

11. An adeemed bequest is not set up again 
by a subsequent confirmation of the will* 
Camper v. Mantell, 22 Beav. 223 ; 2 lur,, H, S , 
745 ; 4 W. E. 500, 

12. The confirmation of a will by a codicil 
docs not revive a legacy adeemed in tbe 
interval between the will and codicil. Montagm 
V, Mfyntaym, 15 Beav. 665. 

13. Testator, having estates in Jamaica and 
England, by Ms will directed Ms English 
estates to be sold, and 10,0007* to be paid 
out of the produce to the plaintiff, He 
afterwards sold his English estates, and, by 
an unattested codicil, recited that he had so 
done, and directed that, notwithstanding, the 
10,0007. should be paid to the plaintiff, and 
cbaiged all Ms estates with the pvment 
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By a codioi^, which was attested by other 
witnesses, the testatrix, after a direction to 
her executors to allow an extended time for 
payment of a debt to her from one of her 
legatees, confirmed her will in other respects 
Held, that the duly-attested codicil had the 
effect of republishing and incorporating the 
will so has to render the gift to B. valid, not- 
withstanding attestation of the will by his 
wife. Anderson v. J nderson, 13 L. R., Bq., 381 : 
41 L. J., Ch., 217 ; 20 W. R. 313. 

8. A codicil, which refers to a will ot a 
particular date, and does not refer to a sub- 
sequent codicil, does not operate as a re-pub- 
lication of that subsequent codiciL Burton y, 
Newlenf, i L. R., Ch. B., 234 ; 45 L. J., Ch., 
203 ; 24 W. R. 388 ; 34 L. T., N. S.* 15, 

A testator made a will (dated before the 
Wills Act), by which he directed his residuary 
real estate to be sold and the proceeds to be 
divided (in the events which happened) among 
twelve persons, of whom A. and B. were two. 
He made a first codicil (dated after the Wills 
Act), by which he directed certain real estate 
acquired subsequently to the date of the will 
to be sold, and the proceeds divided in the 
same way as the proceeds of his other real 
estate. This codicil was attested by A, and B, 
He then made another codicil, described as a 
codicil to his will of a certain date, but not 
referring to the prior codicil :-~Heid, that the 
second codicil did not operate as are-publication 
of the first codicil ; that the gifts to A. and B. 
of two twelfth shares of the proceeds of the 
property compiised in the first codicil failed ; 
and that these shares fell into the residue, and 
were divisible between A. and B. and the other 
ten lesiduary legatees. Ih. 

9. When a testator by a codicil confirms his 
will, the will, together with all previous codicils, 
is taken to be confirmed. Green v, Trlhe. 9 
L. R., Oh. D., 231 ; 47 L. J , Ch., 783 ; 27 W* R, 
39 ; 38 L, T., N. S., 914. 

Where a prior codicil has a proper force of 
its own, the mere fact that a testator in a 
subsequent codicil describes the will by refer- 
ence to its original date is not sufficient to 
pclude^the inference that the will referred to 
is the will as modified by the prior codicil. Ih, 


thereof. He then made another codicil, which 
was duly attested, and in which he referred to 
his will and ratified and confirmed all the 
provisions and bequests which he had thereby 
made in the plaintiff’s favour: — Held, that 
the Jamaica estates were liable to the pay- 
ment of the 10,000^. Gordon v. Beny {Lord), 
5 Sim. 27 1. 

1. The testator, by a will made before the 
Wills Act (7 Will 4 and 1 Viet., c. 26) came 
into operation, bequeathed a shaie of his 
residuary estate to one of his sons, who was 
also thereby made one of the devisees in trust 
and executors of the estate ; the son died after 
the Wills Act came into operation, leading 
issue, and after his death the testator made a 
codicil to his will altering a bequest to another 
child, but in other respects confirming his 
will Held, that the gift to the son did not 
lapse, but that the same, so far as it was real 
estate, descended to the heii-at-law of the son, 
and so far as it was personal to his executrix, 
under a will made before the Wills Act came 
into operation; and that, under the 34th 
section of the Wills Act, the effect of the 
re-publication of the will by the codicil was 
the same as if the testator had at the date 
of the codicil made a will in the words of the 
will so re-published. WVnter v. Winter^ 5 
Hare 306. 

2, A, made a will in 1858, which he subse- 
quently destroyed. After its destruction, he 
made a will containing a disposition of his 
property different from that contained in his 
former will, and dated Januaiy 1859. These 
wills wmre prepared by different solicitors. In 
February 1859 ho applied to the solicitor who 
had prepared the will of 1858, and who was 
ignorant of the existence of the will of 1869, 
to prepare a codicil The codicil on its face 
appeared to be a codicil to the will of 1858, 
and refer! ed to the provisions of that will. 
The testator afterwaids destroyed the codicil 
of February 1869 with the intention of setting 
up the Will of 1869, and died without making 
toy further or other testamentary disposition : 
—Held, that he died intestate. Newton v. 
Norntm, 12 Ir. Ch. B. 118. 

S, Appointment of guardians by an un- 
attested^ will made good by a codicil with 
three witnesses on the same paper, referring 
to the will as annexed, making some alteiations 
as to legacies, and confirming it in all other 
respects, as in the case of a devise of land. 
Be Bathe v. Mnyal {Lord), 16 Ves. 167. 

4. All codicils are part of the will ; therefore, 
a codicil merely for particular purpose, as to 
change an executor, and confirming the will in 
all other respects, does not revive a part of the 
will revoked by a former codicil. Crosbie v. 
j, Maedoml, 4 Ves. 610. 
f 1 1 ) I oodicil does not for all purposes re-pub- 

f a will, so as to make it speak at the time 

■ ' * MelUrsh, 

366 , 

i 1 i oodicil for certain purposes 

^ f it down to the date 

" necessarily make the 

i ^ originally made 


and ratifying a will, amounts to a re-publica- 
tion of that wdll, and both ought to be con- 
sidered together as one will Aekerley v, 
Vernon, 3 Bro. P. C. 91 ; 1 Com. 381 ; 9 Mod. 
68 ; 1 P. W. 763 ; 2 Iq, Abr. 209. 

11. Making a codicil, and annexing it to the 
•mil r— Held, no re-publication of the will 
NnUon V. Smj?son, 2 Verm 722 : I^re. Oh. 439; 
Oilb, Eq. Rep. 115, 120. 

12. Oodicil does not operate as a rO-publicu- 
tion of a will unless it is annexed to jk or 
the contents show the intention- 

V. Bowniny, Ambl 573. 

13. Every codicil pr<.p 0 r]y attested is a re- 
publication of the will. Bed queere. Gilson 
V. Rogers, Ambl. 97 ; 1 Ves. 485 ; 4 Ves. 288n. 

14. Re-publication of will by codicil does not 
require any precise form, nor need it be 
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1. Since the Statute of Fiauds, annexation 
of a codicil to a will not admissible evidence 
(if re-publication, because parol. Barnes v. 
Vroma, 1 Ves. J 495 j 3 Bro. C. 0. % But 
see3Atk 798. 


3. Effect on After-acquired Property, 

2. A codicil which concerns only personal 
les^acies w ill not amount to ie*publLation of 
the will, so as to pass lands purchased after 
the making of the will. Strode v. Mussel, 2 
Vein 625 ; 3 Cli. Rep. 169. 

3. One devises a lease to his daughter, and 
aftcrvaids renews the lease, and afterwards 
adds a codicil to bis will ; whether the renewal 
of the lease is a revocation, and whether the 
adding a codicil to his will is a re-publication, 
quem, Alford v. Marie, 2 Vein. 209 ; Nels. Ch. 
Rep. 162. 

4. Renewal of a prebendal lease is an 
ademption of a bequest of it j but a codicil to 
the will, though to pass after-pui chased pio- 
pioperty, is a le-publication ot the will, and 
the lease shall pass by re-publication. Cojiimi 
V, Mernyhoutih, 2 Bro. C. 0. 291. 

5. A. held a church lease, of which nine 
months remained unexpired ; he made his will 
in sickness, and devised all his interest in 
such lands to B. j A., recovering, renewed his 
lease, and re-publislied his w ill : — Resolved, the 
renewed lea^e passed by the re-publication. 
Amu , 2 Frtem. 116. 

6. Where testator, after making his will, 
surrendered college lease, and took a new 
lease -Held, a revocation, and that a re- 
publication of the will would not alter the 
case, the very thing itself being entiiely 
annibilatod. J hiey v. Miller, 2 Atk. 699. 

7. Lands, purchased after a geneial devise, 
pass under it, re-publication being implied 
fiom a codicil concerning personalty, lef erring 
to the will, diiooted to be taken as part of it, 
and attested by three witnesses. Barnes v. 
Crowe, 1 Ves. J. 486 ; 4 Bro. 0. 0. 2. 

8. Estate contracted for after general devise 
will pass by re-publication, and must be paid 
out of personal estate. Broome v, Mo^iek 10 
Ves. 605.^ 

9. Codicil, with three witnesses, though 
aelating only to a personal estate, expressing 
no intention as tp re-publication of will, is "a 
re-publication ; and therefore, will containing 
a general devise, lands purchased in the 
interval pass. JPlyot v. Waller^ 7 Ves, 98, 

10. Lands purchased after the date of a will 
held to pass by codicil made subsequently 
to their purchase, the codicil containing no 
expressions limiting the effect of the devise 
to lands comprised in the will Yamold v. 
Wallis, i Y, k CoR. 160 j 10 L. J., N. S., 
Exch, Eq., 6. 

11. A testator, by his will, made a general 
devise of his lands to A. and B., upon trust 
for sale ; he then purchased other lands, and 
afterwards by a codicil he revoked the ap- 
pointment, devise, and gift, in the said will 
contained, so far as regarded B., and appointed 
C, to be a trustee, to act in conjunction with 
A# in the place of B Held, that the after- 
, nteuired Jands did not pass. Askky v* WauoL 
Irf f , I, ^ a, QK SI ; 4 Jur. 572. 

A t^tator devised all his freehold and 


leasehold property whatsoever, of which he 
was or might be seised or possessed at the 
time of his decease, upon ceriain trusts. He 
subsequently made three codicils, altering the 
names of his trustees, and devising all Ms 
said property described as by the will. He 
had acquired one estate after the date of his 
will and first codicil, but before the second 
codicil i—Held, that this estate passed under 
the words of the will and codicils. Bridge v. 
Yates, 14 L. J., N, S , Ch., 426. 

13. Where a codicil in its dispositive part is 
applicable solely and expiessly to the property 
previously devised by the will, it has not the 
effect of re-pnblishing that v ill, so as to carry 
after-purchased property, notwithstanding a 
more general intent indicated in its recital, 
Monypennij v. Bristonv, 2 Russ. & M. 117? 1 
L. J , N. S., Ch., 88. 

^ 14. Testator devised all his real estate to his 
sister for life, remainder to her children as she 
should appoint ; for want of appointment, to 
all her childxen and their heirs, as tenants in 
common. His sistei having two daughters, by 
a codicil, declared to be a codicil to his will, 
not then at hand, he gave one of them an 
annuity; and directing his annuities to be 
paid out of 3 per cent, stock, he charged them 
on his ' real estate, in case of a defi.ciency, and 
directing the residue of his personal estate to 
be invested in freehold lands and heredita- 
ments, he recommended to his sister to settle 
and convey, or join with her husband in settling 
and conveying, all his estates and property 
which she might derive from him after Ms 
decease, to the nse of her two ^ughters for 
life, in such parts, shares, and proportions as 
she should, appiove, with remainder to their 
respective issue and cross remainders, and the 
usual powers and clauses in strict settlement. 
The testator’s sister died in his life, and her 
two daughters were his co-heiresses. Some 
real estates weie purchased between the exe- 
cutions of the will and codicil; as to the 
real estate the will is not revoked, but is re- 
published by the codicil ; and the two nieces 
arc entitled to all the real estates, and to those 
directed to be purchased, as tenants in common 
in fee. Meggison v. Moore, 2 Ves. J. 630. 

15. A mairiedlady, having, under her settle- 
ment, freehold property settled to her separate 
use, and power to dispose of it by will, exercised 
that power by devising a certain part of the 
property to A. for life, with remainder to her 
nephew ; and gave all the other freehold tene- 
ments which she had in any wise power to 
dispose of to her nephew for life, with re- 
mainder to Ms children. She afterwards 
purchased some leasehold tenements out of 
her separate property, and had them assigned 
to M., in trust, as she should, by deed, will, or 
codicil, appoint? and, in exercise of that power, 
she, by a codicil, bequeathed the leaseholds 
to her nephew, and confirmed her will. Borne 
time afterwards she purchased the reversion 
in fc^ of the leaseholds, and had it conveyed 
to in trust as she should by deed or will 
She then made another codicil, in 
exercise expressly of the power reserved to 
her by the settlement and of all other powers, 
and thereby, after reciting the specific devise 
iDoade by her will, she gave the property which 
was the eubject of that devise to A. in fee 
Held,t* ■ 




V. Revocation. 

0en$ml Principles, 7593* 
By Cimcellatim, 7593, 

By Bm^ (TFi^Z^ Act) 7593. 


the will, and, theiefore, that the reversion in 
fee in the leaseholds did not pass by the 
residuary devise in the will, but the testatrix 
died intestate as to it. Jowett v. Board, 16 
Sim. 353 ; 18 L. X, N. S., Ch., 53 ; 12 Jnr. 933. 

1. M, D., by a codicil to her will, duly 
attested to pass real estate, revoked an annuity 
given by her will ; and, after reciting that one 
of the trustees named in her will was dead, 
she revoked the estates and poweis given by 
her will to such deceased trustee, and devised 
the same to a new trustee, thereby placing 
the new tiustee in the place and stead of 
the deceased trustee, as trustee for the pur- 
poses of her said will. She then gave a legacy 
to the new trustee, in consideration of his 
taking on himself the trusts thereby in him 
reposed, and she revoked a legacy given to 
the deceased trustee : — Held, on a re-hearing, 
that this codicil did not operate as a le- 
publioation of the testatiix’s will, so as to jiass 
an estate purchased between the date of the 
will and the date of the codicil. Hughes v. 
7it7%er, 3 Myl. k K. 666 ; 4 L. J., N. S., Ch., 
iih 

2. A. codicil, re.publishing a will, makes the 
will speak as from the date of the codicil, for 
the purpose of passing after-purchased lands ; 
but not for the purpose of reviving a legacy 
revoked, adeemed, or satisfied. Powijs v. 
Mansfield, 3 Myl. & 0. 359; 7 L. J., H. S., 
Ch., 9 ; 1 Jur 861. And see S. C. 6 Sim. 528 ; 

5 Xi. X, K. S., Ch., 153. 

3. A testator devised to his wife, w^ho died 
in his lifetime, certain estates, subject to 
certain bequests ; and also all other his f rce- 
hold, copyhold, and leasehold estates whatso- 
ever not before otherwise disposed of. By 
a codicil, after reciting the devise to his wife, 
he, in case she should die befoie him, gave 
and devised all Ms said estates to tiustees 
upon certain trust b -—Held, that the codicil 
was not a re-pubheation of the will, so as to 
pass estates purcliased between the date of 
the will and the codicil. SniHh v. Bearmer, 

280 . 

4. Testator, by will, charges all his estates 
with payment of debts, and makes his son 
residuary devisee; afterwards purchases copy- 
holds which aie duly surremlered to the use 
of his will, and by codicil devises those copy- 
holds to his son in fee ; the codicil held a re- 


Held, a re-publication of the will, and to give 
to the latter the effect of passing after- 
acquired lands. B>e Earl, 4 Kay & X 673. 

The cases on this subject reconciled. Ih. 

7. A testator, by will executed in 1824, made* 
a general devise of all the residue of his real 
estate not otherwise disposed of, whether in 
possession, reversion, remainder, or expect- 
ancy, to T. and the heirs of bis body. By a 
codicil, made in 1834, he revoked that devise, 
and devised all his real estate, “not otherwise 
disposed of ” by his will or codicil, to trustees 
in trust for T. for life, and at T ’s decease; if 
he should have lawful issue, to T.’s heiis, and, 
in default, to the testatoi’s own right heirs. 
Subsequently to the date of this codicil, and 
in 1835, the testator acquired by purchase 
other real estate. In 1836 he executed another 
codicil, by which he altered the devises con- 
tained in the will and codicil, but made no 
mention of the estate acquired in 1835. This 
codicil contained these passages : — “ And 
whereas by my will or codicil, or one of them, 
I did give and bequeath all my real estate, 
not specifically otherwise disposed of, to 
trustees, the remainder in trust for my son, 
T , now I hereby revoke and annul such part 
of my bequest as relates to my own right 
heirs, and hereby leave and bequeath the 
same real estate, in the event ot my son’s 
death without issue, to all the children of 
J. T. and of my nephew, J. H., and of my 
daughter, H., who shall be then living, share 
and share alike, as tenants in common”:-— 
Held, that the last codicil did not amount to 
a 1 e-publication of the will and former codicil, 
so as to pass the real estate subsequently 
acquiied, but was confined to the dispositions 
of the estate he was seised of at the date cf 
the will, and that the testator died intestate 
as to the after-acquired real estate. Hughes 
V. Ilosllng, 11 Moo. P. C. 1 ; 4 W. K 755. 

8. A testator, before 1837, devised two free- 
hold messuages to his wife, who predecease 1 
him, for her life, and after her death to E. in 
fee, to whom he also gave certain legacies 
Afterwards, by settlement on the marriage of 
E., he conveyed the same two messuages to 
the use of E.’s husband for life, remainder to 
E. for life, remainder to certain uses which 
did not take effect, with ultimate lemainder 
to his own right heirs. Afterwards, by codicil 
(also before the Wills Act), reciting the pio- 
vision made for B. by the settlement, he 
revoked the legacies, and in other respect*^,, 
except as therein mentioned, confirmed his 
wnll. By the death of E. and her husbanci 
(after the testator), leaving no issue, the 
ultimate remainder to the testatoi’s right 
heirs took effect in possession;— Held, that 
the bpecifio devise in the will was revived by 
ttm codicil, and passed the re-acquired fee.. 
Haney v. Lloyd, 38 X. J., Ch., 634 ; IT W. IL 

See also XXXIX. ii,post, 
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IV. By Mmriagd or Mmnage mi Birth cf 

y^sue, 7 . j 94 . 

V. 2hfma Will, 7594. 

VI. By Word^ “ This /s* My last TF/Z/,” 7595. 

VII. By Alteration of Bstate or Interest 

Berised^ 7596. 

Till. By Codicil. See YI, 

IX. Brasures, Ohlitf rations, and InteTlinea-^ 

tlons. See IX. . 

X, Of Testamentary Aj) 2 )ointnients. See 

POWEE, VIII. XII. 


I. QmmKL PEIXCIPLES. 

1. The same circumstances ought to bo 
proved to ha\e happened on x^ait of testator, 
to show his intent ot revoking will, in equity 
as in law, unless they were pie\ented by paity 
interested. Piggott v. Penrice^ 1 Com. 250. 

2. An executor maybe admitted to pro\e the 
revocation of any legacy though he has proved 
the will. Jervis v. Buhe, 1 Yern. 19 

3. The rule is the same as to revocation of a 
devise of lands, and a revocation of a sum of 
money charged on lands; they must be revoked 
in the same manner. Brudencll v. Bovghton, 
2 Atk. 272. 

There are virtual as well as express i evoca- 
tions, as by extinguishing or destioying the 
thing demised, which are out of the statute 
and remain as they did before. II. 

A feolfment to the use of a testator and his 
lieii s is a revocation If a man chai ge his lands 
with a debt, and afterwards pay that debt, 
it is extinct, though there is no foimal ie\ ora- 
tion. Lands charged with a portion hy a will, 
and the same given by testator in his lih time, 
is a %irtual revocation, though no actual one. 
Ik 

In all cases where a man giv es a personal 
legacy charged on a real estate, and the wnll is 
revoked, the legacies are gone, for when the 
land is meant only as a collateral security, if 
the thing secured be taken away, the socuiity 
Itself cannot subsist, Ib. 


H, BY CAHCELIATIOH. 

4, Where there are duplicates of a will, and 
the testator cancels one of them only, and the 
other part is left entire, yet it is an effectual 
cancelling of the will. O^iims v. Tyrer, 2 
Tern. 742 ; Pro. Ch. 149 ; Gilb. Eq. Rep. 130; 1 
L. W. 343. 

6. Presumption that the cancellation of one 
duplicate of a will cancels the other, though 
both are in the testator’s possession, and the 
(Cancelled instrument has been altered. In the 
two latter cases the presumption weaker. 
Pemberton v. Pemberton, 13 Yes, 310. 

6. If a will is revoked by cancellation for the 
purpose of giving effect to different disposition, 
•such revocation is ineffectual if the substituted 
dispositions are not effective. The rule of the 
English law, following that of the civil law, is 
this — prim testmieninm rumyntw mm 
posimim perfeednm mt IbboU v. Bell 34 
395. 

7* Xf a testator tears off that which he has 
ihade A substantial, though by law it is not an 
esphtial, portion of his will, such tearing is a 
tearing within the 7 Will 4 and 1 


Viet., c. 26, s. 20. 11 lUiams v. Tyley, 5 Jur , 
N. R., 35 ; 1 Johns. 530. 

Therefore, where a will concluded with a 
testimonium as foil ow^s : “In witness w^hereof 
I have to this my last will and testament, 
contained in five sheets of paper, to the fiist 
four sheets thereof set my hand, and to the 
last sheet thereof my hand and seal,” and was 
executed in the maimer desciibed in the testi- 
moumm, and the testator subsequently tore off 
the signatures to the first foui sheets with the 
intention to revoke: — Held, that such tearing 
revoked the will. Ih. 

8 In 1879, after the decease of W., who had 
made his will in 1SC3, thexe wxas found among 
Ins papers a portion of it torn off, and contain- 
ing (besides the date as of 1S63 and the sig- 
nature duly attested) only the words, “and 
appointed the said William Doniville Hand- 
cock to be executor of tins my will ; ” and at 
the foot, in the handwiiting of the deceased, 
“as some circumstances have changed”: — 
Held, that W. must be taken to have revoked 
his will, and, accordingly, that the mutilated 
document could not be admitted to probate. 
White, In goods of, 3 L. R., Ir., 413. 

9, The rule of the law is, that if a will is 
traced to the possession of the deceased, and 
last seen theie, and is not forthcoming on his 
death, it is presumed to have been destroyed, 
by himself, and that presumption must prevail 
unless there is sufficient evidence to repel it, 
and to raise a higher degree of probability to 
the contrary. The onus of proof in such cases 
lies upon the party propounding the will. 
Welch v. Phillips, 1 Moo. P. C 299. 

10 The Court received parol evidence of the 
contents of a lost will, and admitted it to 
probate, upon being satisfied by the evidence, 
which the Court deemed clear, cogent, certain, 
and fairly free from su&incion, as to the factum 
of the alleged will; that its contents were 
substantially such as were alleged ; and that 
the heir-at-law had, after the death of the 
testator, got possession of lire will, and sup- 
pressed or destroyed it. Malwod v, Mahood, 8 
Ii. R., Eq., 359. 

The will was made in 1862, and the testator 
died in 1867 ; and taking into con&ideiation the 
delay in applying tor probate, the Court named 
a reduced sum for the costs to be paid by the 
defendants. Ib* 


in, BY mm (wms act). 

11. A will executed since the 7 Will 4 and 1 
Yict. c., 26, can only be revoked by ademption 
of the subject-matter of the will, or by a sub- 
sequent instrument, executed according to the 
requirements of the statute, or otherwise as 
therein prescribed. Ford v. Be Pontes ; Be 
Pontes V. Xe^idalt, 10 W. R. 69 ; 6 L. T., X. S., 
515; 8 Jur., H. S., 323; 31 L. J., Ch,, 185; 
30 Beav.672. 

Where, therefore, a married woman, having 
a power of appointment by will, duly executed 
that power by her last will, and subsequently 
executed two deeds, which also purported to 
exercise the power, but dealt differently with 
the property, and were not duly executed 
testamentary instruments :--Held^ tot, that 
the will was a valid exercise the poweri 
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Held, secondly, that the will was not revoked 
by the deeds or either of them. 11, 

Wimi amottn’k to a Testamentary Iiistru- 
mmi m Gemral,'] See II. mite. 


m BY 2IAEEIA0E OB MARBIAaE A¥B 
BIBTH OF ISSBE. 

1. Marriage with a legatee no revocation. 
Mmhanh v MaUiwell, 2 Bro. C. C. 220. 

2. Surrender by feme sole to use of will 
becomes void or suspended by m«nrriage. 
Georye v. Jew, Ambi, 628. 

3. Where power is given to a woman to 
dispose of estate by will, and she maiiics ; 
senUet it is a suspension of the power, sed 
yyimre. Rich v. Bemmont, 6 Bro. P. C. 152. 

^ 4. Marriage and biith of child held revoca- 
tion of will made prior to both. (Jhristojjher 
% GhrktoyTier, Dick. 445. 

Marriage of feme sole before Statute of 
Frauds, held revocation of will (4th Co. no 
case® since the statute). Id, 449. 

6. Since the decision in Marston v. Roe 
(8 Adol. fe 111. 14) the revocation of a will 
by marriage and birth of child is to be put on 
the footing not of presumed intention, but of 
a tacid condition attached to the will, and 
taking effect when the circumstance happens ; 
a principle which would exclude that sort of 
evidence that the ecclesiastical courts in par- 
ticular have been used to admit, as to the 
intention of the testator. But m this case, 
in which it was sought to exclude the revoca- 
tion by the fact of a settlement of part of the 
property having been made upon tbe marriage, 
giving a provision to the wife and chiidien, 
the Court thought that even upon the footing 
of presumed intention, the presumption of 
revocation was not rebutted, leraeU v. Rodon, 
2Moo. P.C.Sl. 

4 Marriage alone not a revocation of a 
as with the birth of a child it is. Excep- 
Where the will provides for children. 
Wmtmon v, Adam, 1 Yes, & B. 465. 

7. Widower having son and devising away 
real estate j subsequent second marriage and 
birth of child : — Held, no revocation of devise, 
meatk V. York, 1 Yes. & B. 390. 

. But where no heir a revocation may be 
implied. Id. 397. 

Marriage and birth of child is an implied 
revocation of a will of personal property. Ib. 

8. S^ond marilage and birth of children,’ 


after the deed and before marriage, he, 
by codicil, attested by three witnesses and 
directed to be annexed to his will, Imposes 
a forfeiture upon persons disturbing his wife, 
and after the codicil mariies: the settlement 
revokes the will, but the codicil sets it up 
again, and the new uses springing on the 
marriage do not revoke the codicil. The 
siib'seqnent marriage is no rei o'^ation of will. 
Jackson V. Ilnrhek, Ambl. 489 ; Eden 263. 

Maniage and birth of a child revoke a will 
of personal estate. Id, 494. 

Mairiage simply is not a revocation. Id, 
495. 

13. Subsequent marriage and having children, 
constiucted a revocation of a will. Cook v. 
Oakley, 1 P. W. 304. 

14. A woman, being about to marry, enters 
into an agreement with the future husband 
(without seal or stamp), by which her property 
is settled upon the survivor for life, with 
power to the wife to dispose by will made 
after the marriage: she then immediately 
makes a will, by which she bequeaths her 
pr >perty to the intended husband absolutely, 
and afterwards (on the same day) she marries. 
The articles resting in agreement give the 
husband an equitable estate for life, but the 
will is revoked (not being protected by the 
power) by the subsequent marriage. Ilodsden 
V. Lloyd, % Bro. C. C. 634. 

15. Mutual wills by two unmarried sister® 
under twenly-one j the marriage of one doe® 
not revoke the will of the other. MimUev v. 
Simmons, 4 Yes. 160, 

16. A domiciled Englishman, married, in 
1822, an Englishwoman, in England. In 1889,. 
in consequence of diiferences, they separated, 
and a deed was executed, under which a power 
of appointment was given to the wife, which 
she executed by a will and codicil in 1854. A 
decree foi a divorce, on the ground of adultery* 
was subsequently obtained by the wife in 
Scotland, and she shortly afterwards was 
married to a Frenchman in Scotland, and 
went to reside with him in France, where she 
died, having previously made a will in the 
words following : » I revoke all f oregoing wills- 
made by me up to this date, the 23id day of 
June 1856, Paris ” Held, that there was no 
revocation of the will and codicil of 1864 
Dolphin V. Robins, 6 Jur., H. S., 1271 : 29 
H. J., P., 11 ; 7 W. R. 674. 

17. ^ By a will a power was gi'ien to B. under 

certain circumstances to dispose, by will of 
certain nrooertv a-n/l in * 
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jointly or l)y ore separately, by iiiiinir notice 
o£ sncb revocation, and not at all after death 
of one p«nrty, 1)7/ four v. Percim, Dick. 419, 

1, Mntnal wills by two unmarried sisters 
under twenty-one ; the marriage of one does 
not revoke the will of the other, Ilmcldey v. 
Simmon, % 4 Vcs. 160. 

2, A. and his wife, who were British born 
subjects, but wbo had been natuialised subjects 
of Benmark, and for se^e^al years previous 
and up to 1805 been domiciled in the Danish 
island of St. Cioix, in that year came to 
England, where they continued domiciled till 
their respective deaths. In 1809 they made a 
joint will, whereby they bequeathed a sum of 
money invested in mortgage in St. Croix, and 
to which they were jointly entitled, in certain 
shares among their children and grandchildren, 
and appointed as executors a son and son-in- 
law, both Banish subjects, and domiciled m 
St. Croix. In 1814 A. made a separate will, 
expressly revoking all former wills, and be- 
queathing the money due on mortgage to his 
wife. She survived him, and, in 1822, also 
made a will disposing of the propeity t—Held, 
that the legatees under this will, and not those 
under the joint will, were entitled to the money. 
Price V. PewJnmt^ 4 Myl. & C. 76; 8 L. J., 
Isb S., Ch., 57 ; 2 Jur. 1006. Affirming 8 Sim. 
279; OL. J., K. S., Ch., 226. 

8. Testator by codicil in 1796, reciting that 
he had de\ised his real estate by his last will, 
dated 25th Kovember 1752, charged his real 
estates with his debts and legacies given by 
the codicil, and appointed executors : the bill 
was by devisees of the real estate undei another 
will of 1766, one of whom w^as a legatee in the 
codicil, stating that the will of 1756 was exe- 
cuted in pursuance of an agi cement to make 
mutual walls ; that the testator, by the death 
of the other party, w^as bound, if not in law, 
in honour, and did not mean to revoke the 
will of 1756, and revive that of 1762; and 
praying that the will of 1756 and the codicil 
might bo established, the trusts carried into 
execution, and the legacy paid : upon an issue 
directed the will of 1752 was established; 
evidence of mistake being rejected ; on furthei 
directions to plaintiffs, relied on agreement, 
and offered evidence in support of it : the bill 
was dismissed, the Lord Chancellor being of 
opinion that the relief sought was inconsistent 
with the frame of the bill, and therefore could 
not foe given under the general prayer ; that 
the evidence ought not to foe received ; and 
that, upon the evidence, the agreement was 
uncertain and unfair, and therefore not to be 
executed, Walpole {Lady) v. Orford (Lord), 
3 Tes. 402. 

4. By the Homan-Butch law, the mutual 
will of a husband and wife, notwithstanding 
its form, is to be read as the separate will of 
each. Penymm v. Mo&tert^ 4 L. E„ B. C., 
236; 41 L. L, B. G., 41; 20 W, H. 1017; 8 
Moo, B. 0., N. S., 502. And see Ptm v. Pe 
Mtemt B L. B., App. Cas., 123 ; 49 L. L, B. C„ 
26 ; 42 L. T. 267. 

The dispositions of each spouse are to foe 
treated as applicable to his or hex half of the 
joint property, Ik 

Each IS at liberty to revoke hif or her part 
, of the will during the co-testeilr^ lifetime, 
^ . i-wifh W without communication with the oo- 
' ^d after the co-testator’s death ; hut 

'JL'uK*. 
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when a spouse who dies first had bequeathed 
any benefit in favour of the survivor, and has 
afterurards limited the disposal of the property 
in general after the death of such survivor, 
then such &uni\or, if he or s'^e accepts such 
benefits, may not afterwards dispose of his or 
her share in'any manner at variance with the 
will of the deceased spouse. Ik 

n. BY WOBBS <«THIS IS MY LAST 
WILL.’’ 

5. Words “ This is my last wall held to he 

confirmatory of the testator’s intention to 
ie\oke a pi e\ ions will. Ple^ity v. 1 

W. E. 3; 22 L. J., Ch., 185; 17 Jur. 9; 16 
Beav. 173. 

6. The expression, “ This is my last will and 
testament,” does not operate as a revocation 
of a f 01 mer will, without words to that effect, 
as legaids real estate. Preeman v. Preeman^ 

5 Be G. M. & G. 704 ; 23 L. J., Ch., 838 ; 2 Eq. 
Eep. 970. 

7. A testator executed a will in 1825, which 
w^as found nncancellcd at his death, which 
event took place in 1853. In 1852 he executed 
another testamentary paper, the contents of 
which were wholly unknown, except the cir- 
cumstance of the paper commencing with the 
words, “ This is the last will and testament.” 
This latter instrument was not forthcoming 
at his death, but there was no evidence of its 
destruction. The Brerogative Court held that 
the instrument, executed in 1852, was not to 
he considoied as a codicil, but as a substantive 
will, which operated as a revocation of the 
prior will of 1825, and that, under the 7 Will. 4 
and 1 Viet., c. 26, s. 22, the deceased must be 
considered to have died intestate, as the former 
will was not revived by the destruction of the 
latter. Upon appeal Held, by the Judicial 
Committee, reversing such sentence, and de- 
creeing probate to the will of 1825, first, that 
the prolmdi lies upon the party setting 
up the subsequent instrument as a revocation 
of the former wifi. Vutio v. Gilbert^ 9 Moo. 
P. C. 131. 

Held, secondly, that to establish a revoca- 
tion of a foimer will relating to personalty, 
by a subsequent testamentary paper not forth- 
coming, by parol evidence of execution only, 
in the absence of any diaft or instructions for 
such instrument, such evidence must foe strong 
and conclusive as to its contents. Ik 

Held, thirdly, that the mere fact of such an 
instrument, commencing with the words, **TMs 
is my last will and testament,” does not render 
it a revocatory instrument, as those words do 
not necessarily import that such instrument 
contained a different disposition of the pro- 
perty, and that to make it operate as a revo- 
cation oi a former will, it must be proved that 
the contents of the latter instrument were 
different from the former, Ik 

Held, fourthly, that a subsequent wiE (the 
contents of which wore unknown) having 
remained in the custody of the testator, and 
not forthcoming, the presumption of law was, 
that it was destroyed by him minm 
and did not revoke a prior wiE uncancoEed. 
Ik 

Ofo^rvations on the report of the case m 
; V, JToef # (1 BMlEmore 371^ 
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Subsequently to the orrlor in council made 
upon the appek le^ersmc the sentence of the 
Prerogative Court, a uill, dated March 1S51, 
was discovered, and apjdication was made to 
the Judicial Committee foi probate. Such 
application lefused, as the original suit being 
the juribchction oi the Judicial 


conciuderl. 

Committee uas exhausted, but the Committee 
intimated that if a petition was presented to 
Her Majesty to refer the matter specially to 
them, they would entertain the application. 
Upon such petition being presented and re- 
ferred, the Committee revoked the probate of 
the will of lb25, and granted probate of the 
will of 1851. Ih 


?II. BY AITEEATIOIT OF ESTATE OE 
IHTEBEST DEVISEB. 

Bee also Powek, VIII. xii. 

1, Banfmtptcy^ 7596, 


2 JBy Corn'eymiee or Settldment. In General^ 
7596, 

3. My Imperative or Imperfect Comeyanees, 
7698. 

4* My Comiant to Bnrrender Copyholds^ 
7598. 

5. Devise hj MureJmer after Contract to 

Fmehase, bithseyiient Conveyance^ 7598. 

6. Detise hj Vendor followed %y Contract 

to Selh 7599. 

7. My Fine or Mecovery, 7600. 

8. My Dease^ 7600. 

9. My Mortgage, 7601. 

UX Dense hj Mortgagee. Snlsequent Pur-^ 
elmse of Mqiuty of Medemption, 7602. 

11. Mg Partition, 7602. 

12. Other Vases, 7603. 


1. By Bankruptcy. 


1. Devise of leal estate not revoked by 
bankruptcy. Distinction in that respect be- 
tween bankruptcy and disseisin. Ckarman v, 
Cliarman, 14 Ves. 580. 


2. By Conveyance or Settlement. In General. 

2. Lease and release of estate, subsequent 
to will, is a revocation thereof. Polleti v. 
Muband, 1 Eq. Abr. 412, 

3. Where a feoffment was made to the same 
uses with those of a preceding will, it was 
held a revocation, and the rule of revocation 
of Wilis is the same in equity as at law. 
At>ney v. Miller, 2 Atk. 593 ; 2 Yes. 41$. 

i 4.- Revocation of a devise by an exchange 
though the land, after the death of the de- 
visor, Was restored to his heir, under an 
arrangement in consequence of a defect dis- 
oovped In. the title of the other party to the 
$ Yes, 256. 
by entry, no revoca- 

;^n%ance for particular pur- 
^ ^ revocation 
f ton to particular purts to t 

beyond wlat. to , , 
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if slio died before marriage, or married with out 
such consent, then to convey to other persons. 
S, afterwards mariies, with the consent of her 
fatlierj who settles part of the lands on her 
and her husband, and dies This settlement 
is no revocation of the will as to the demise 
of the other lands to S, Clmrlie v. BeTlieley^ 
2 Vern. 720. 

1. Articles to settle estates of husband 
subject to certain uses and tiusts on first and 
other sons in tail male ; remainder to hnsb^ind 
in fee. The husband, confirming the ai tides, 
demised the same estates, in case ho should 
die without issue male, or on failure of issue 
male in life of wife; and by a subsequent 
settlement in peifoimance of articles conveyed 
to trustees (after certain uses and trusts) to 
the use of his first and other sons in tail male ; 
remainder to himself in fee. The whole fee 
being conveyed, and some of the pmposes 
being inconsistent with the will and the 
articles, the will is revoked as to the settled 
estate. Chmdos {Bulte) v. JBrydges^ 7 Ero. 
P, 0. 505. Affiiming 2 Ves. J. -^17,* 430. 

2. Settlement of personal estate upon a 
second marriage, upon trust to pay such 
persons, etc., as the settlor shall by deed or 
will appoint, and in default thereof to his 
issue. Construction upon the whole, that it 
was to operate unless a subsequent instrument 
should be executed* a prior will, therefore, 
revoked. Leigh v. Norhury^ 13 Ves. 340. 

3. The ultimate limitation of the use in a 
settlement to raise a sum of money within 
twelve months, and if the money was not 
raised then the deed to be void, was to A. in 
fee. After the expiration of the twelve months 
A. made his will, demising all his estates. And, 
after the execution of the will, A. and B. 
revoked the uses of the settlement, and limited 
the use to A. in fee. The deed revoking the 
uses of the settlement operates as a revocation 
of the will. The will was made before, and 
the deed of revocation after, the 1 Viet., 
c. 2G: — Held, that the deed revoking the tises 
of the settlement operates as a revocation 
of the will. The reversion in fee, of which 
the devisor vas seised at the time of his 
decease, did not pass by his will. Langford 
{Lord) V. LiUle, 2 J. &; L. 613. 

4. By marriage articles the husband cove- 
nanted to convey to the use of himself for life, 
remainder in trust to secure an annuity to his 
wife for life, in bar of dower; remainder to 
trustees for years to raise portions ; remainder 
to the sons and daughters successively in tail, 
remainder to his own right heirs. Afterwards 
he devised, upon condition that he should 
have no issue; and, after the will, he, in 
pursuance of the articles, conveyed to trustees 
and their heirs to the uses and trusts of the 
articles ; the will is not revoked. JVi^i^iams v. 
Bwem, 2 Ves. L 594. 

The rules as to revocation applied to legal 
estates are, in equity, applied to equitable 
estates. Ih, 

"Where a devised estate is diferently modified 
there is a revocation; otherwise where the 
testator remains with the same estate and 
Interest, and subject to the same means of 
diisposition, though changed as to the legal or 
equitable quality. Id. 599. 

0. A testator devised all his estates to 
4?rhfetees and their heirs to the use of L. for 


life, without impeachment of waste, with 
remainder to his sons successively in tail 
male. ^ By a codicil he revoked in pait the 
disposition made by his will, and devised pait 
of his^ estates to trustees, their executors, 
administiators, and assigns, during the life 
of a mained w^oman, uithoui impeachment 
of waste, upon trust to permit her to receive 
the rents, issue'^, and profits for her life 
for _ her separate use, with restraint upon 
anticipation, and diveis remainders over. 
Subsequently the testator conveyed the here- 
ditaments by deed to the use of a trustee 
duiing the life of the same woman upon trust 
to peimit her to lecexve the rents and profits 
for life for her separate use without antici- 
pation, with lemamders over. Neither the 
trustee nor the lady herself w^as made by that 
instiument dispunishable for -waste* — Held, 
that the life estates given by the codicil were 
revoked by the settlement, and that the life 
tenants^ were impeachable of waste under the 
latter instrument Lowndes v. Korto% S3 
L. X, Ch., 683; 11 L. T., K. S., 290; 4 N. B. 
452. 

6. A., in 1830, devised her real estate hi 
trust for the benefit of her brothers and their 
daughteis. In 1837, and subsequently, A. 
mortgaged the same estate ; and in 1844 she 
conveyed the equity of ledemption to the 
mortgagee, in trust, after payment of the 
interest upon the mortgages, to pay the 
surplus rents to W. for life, with remainder 
to A., or as she should appoint. A. died in 
September 1846, and her executrix subse- 
quently paid ojfi the mortgage debts out of 
A.’s personal estate : — Held, that the convey- 
ance of 1844 -R^as a revocation of the devise, 
JBriggs v.^ WaU, 2 Jur., N. S., 1041 ; 4 W. E. 786. 

7. Devise by the testator, who died in 1821, 
of all his estates whatsoever, or which he had 
contracted to purchase, held not to be revoked 
pro tanto by a subsequent reconveyance to 
uses to bar dower of real estates mortgaged 
by the testator prior to the date of his will, 
nor by a subsequent conveyance to such uses 
of real estates for the purchase of which the 
testator had contracted before the date of the 


will. Plowden v. Eyde^ 16 Jur. 823 j 21 L. J., 
Ch , 796 ; 2 De G. M. & G. 684. 


In April 1811, H. C. P., being the owner of 
the equity of redemption in fee of certain 
hereditaments, paid off the mortgage, and 
took a reconveyance of the premises to the 
usual uses to bar dower. On the Ist May 
1811, H. 0. P. again mortgaged the same 
hereditaments in fee, the trustee in the former 
reconveyance joining in the mortgage to the 
mortgagee, and the proviso for redemption 
being, that on payment of the mortpge 
money the mortgagee should reconvey the 
premises to H. 0. P., his heirs, appointees, or 
assigns, or to such person or persons, or to 
such uses and in such manner, as he or they 
should direct, free from incumbrances by the 
mortgagee. On the 15th May 1811, H- 0. P., 
by his will, devised all his real estate whatso- 
ever, or which he had contracted to purchase, 
or to which he or any person in trust for Mm 
was seised or entitled, to trustees, upon trust 
for sale, and division among certain persons, 
of whom one was Ms heir. In December 
1813, H. 0. P. paid ot the mortgage of the 1st 
May 1811, and took a reconveyance of 
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premises comprised therein to the usual uses 
to bar dower. H. 0. P. died in 1821 : — Held, 
that the hereditaments above mentioned 
passed by the de\dse contained in his will. 
Held, also, that certain hereditaments which 
the testator had contracted to purchase prior 
to the date of bis will, and of which he after- 
wards tooh a conveyance to the usual uses to 
bar dower, also passed by the devise in his 
will. Ib. 

1. A., seised in tail of the lands of K., and 
other lands, suffered a recovery of those lands 
in 1834, and by will, dated in 1832, devised 
them. In 1836, A. borrovred money on a 
mortgage of K., and a collateral judgment. 
On that occasion a disentailing deed of all 
the lands was executed and enrolled, by which 
A. conveyed all the lands to the use of himself 
and Ms heirs:— Held, that the deed was a 
total revocation of the will. Power v. Power, 
9 Ir, CM E. 178. 


8. By Inoperative or Imperfect Conveyances. 

2. A deed obtained by frand is not a revoca- 
tion of a prior will. Hawes v, Wyatt, 3 Bro. 
0. 0. 166. Beversing 2 Cox 263. 

5. Grant by a husband to his wife in his 
lifetime will not revoke his will, giving every- 
thing from her. Heard v. Hea/rd, 3 Atk. 72. 

4, Bevocation of a will by a conveyance never 
completed. Care v. Holford, 3 Ves. 653. 

6, A feotoent in fee, executed after a will, 
is a revocation, even if there was no li\ery. 
Sjarrow v. Hardcmile, 3 Atk. 803. 

6. Imperfect conveyance may, as evidence 
of intent, operate as a revocation. Vawser v. 
Jegery, 3 Buss. 479; 7 L. J., Ch., 38. See 
this case, 16 Ves. 619. 

7. A deed execuled under circumstances 
which render it void in equity, and not at law, 
is a revocation of a prior will. Simpson v. 
Walhr, 6 Sim. 1. 

8. A testatrix devised real estates, and, by 
ft subsequent deed, attested by two witnesses, 
she conveyed them on other trusts Held, 
that the deed (assuming it to be void as twpis 
coniraetm) was not such a ** writing declaring 
an intention to revoke ” the wiU, as is required 
by 7 Will 4 and 1 Viet., c. 26, s. 20, and there- 
fore that the will operated on such estate and 
interest as she possessed in the property at 
her death. Pord v. He Pontes, He Pmites v. 
Kendall, 30 Beav. 572; 10 W. B. 69; 5 L. T., 

515; 8 Jur.,H. S., 323; 31 L. J., CM, 
185. 

4, By Covenant to Surrender Copyholds* 

, 9. A testator, having devised freeholds and 
' . copyholds to the same persons, afterwards 
. ^ executed a settlement in contemplation of his 
marriage, by which he bargained and sold the 
freeholds to trustees and their heirs, to the 
rise of himself during his life; and after his 
deal h to the intent that the wife might receive 
annually a rent-charge, which was secured by 
powers of distri^s and entry, and by a term of 
years; and subject to the rent-charge and the 
term, to the use] ^ the settlors, his heirs and 
fts^gns; and he; covenanted tq surrender the 
copyholds to the uses of settlement; the 


died, leaving his wife surviving, without 
having surrendered the copyholds to the uses 
of the settlement. The covenant to surrender 
did not operate as an entire revocation of the 
devise of the copyholds, but was a revocation 
only so far as the particular purposes of the 
settlement required. Yawser v. Jeffery, 3 
Buss. 479 ; 7 L, J., Ch., 38. 

A covenant to surrender copyhold previously 
devised is a revocation of the will in equity, 
if the suirender would have been a revocation 
at law. S. C. 2 Swan. 268. 

Though a conveyance for particular purpose 
will necessarily operate as a revocation no 
further than the particular purpose; yet, if 
the conveyance goes beyond what the parti- 
cular puipose requires, it will be a revocation* 
Id, 272, 273. 

So a conveyance of the whole estate, though 
for a partial purpose. M, 274. 


5. Bevise by Purchaser after Contract to 
Purchase. Subsequent Conveyance. 

10. Bevise of the equitable fee, under a con- 
tract to purchase, revoked by the conveyance 
to a trustee and his heirs to such uses as the 
devisor shoiild appoint by deed, with two 
mtnesses, or will, with remainder to him for 
life ; to the trustee for the life of the devisor, 
to bar dower, and to the devisor in fee# 
Eawlins v. Hurgis, 2 Ves. & B. 382, 

Bi&tinction between intention to revoke 
and alteration of estate, as the ground of 
revocation of a will. Id, 386. 

Revocation by feoffment to such uses as the 
devisor shall appoint, with remainder to him- 
self in fee. Ih. 

11. In cases of contract for land before, but 
executed after making a will of land, the 
subsequent execution is not a levocation ; the 
legal interest coming in esse afterwards, would 
not pass by the will at law, but in equity is 
bound by the prior devise of the equitable 
interest. Perry v. Pheli^s, 1 Ves. J. 255. 

12. Purchasing the reversion in fee, after a 
devise of the life estate, was a revocation 
tanto, and descends upon the heir. Galion v. 
Haneoeb, 2 Atk. 425 ; Bidgw. 301. 

13. Where a written agreement for the pur- 
chase of an estate has been executed, the 
purchaser has the estate in equity, and it will 
pass by his will, which will not be revoked by 
the subsequent conveyance. Rose v. 

Imne, 10 Ves. 554, 

14. If A., being entitled to estate under a 
contract to purchase, devise it to B., and after- 
wards takes a conveyance of the estate to 
himself and 0., though only in trust for MmselM 
p to 0. and for the purpose of barring dower, 
it is a revocation of the devise ; but seeui^ if 
he had taken a conveyance simply to himte 
alone. Ward v. Moore, 4 Madd. 368, 

A., the eestni qw irmt, deviled ^ and 
then directed her trustees to mafe 
veyances to other trustees to herand 
and died without new pubBc^|i|c|3^;--J^|i"^^ 
revocation. Id, 276. 

15. By a written contract for the pbrehas 

an estate, it was stipulated that the ” ^ 

should be made to the purchase! 
appointees, or 
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aBd STibsequenfly took a conveyance of it to 
liixBself and bis heirs, to the nsnal uses to bar 
do\\*er : — Held, that the de\ isee could not make 
such a title as a purchaser would be bound to 
aceex-it, inasmuch as all the existing authorities 
show that the devise was i evoked by the sub- 
sequent conveyance, JBullin v, Flctcliei\ 2 
Myl. & C. 432 r 6 L. J., K. S., CK, 140. Affirm- 
ing 1 Keen 369. 

1, A party, having contracted to purchase 
the fee-simple of an estate from a person who 
was at that time only tenant for life of the 
same, devised such estate in fee j afterwards, 
the vendor, having acquired the fee, conve} ed 
the same to a tiustee for the testator : — Held, 
that nothing passed by the will. BueMe v. 
Baines, 8 Sim. 625 ; 6 L. J., K S., Ch., 327 ; 1 
Jur. 670. 

2. A devise by a will made before 1838 
(1 Viet,, c. 26, ss. 24, 34), of all the real estates 
of which the testator then was or at the time of 
his death should be seised, to his heir-at-law, 
if the testator acquired real estates subsequent 
to the date of his will, puts the heir to his 
election. Schroder v. Schroder, 1 Kay 678 ; 
18 Jur. 621 ; 23 L. J., Ch., 916 ; 2 Eq. Eep. 895. 
Affirmed 18 Jur. 987. 

So, also, would such a devise by a testator, 
who died before 1834 (3 & 4 Will. 4, c. 106, 
s. 3), from the mere intention thereby shown to 
give the heir property under the will, notwith- 
standing that he would take nothing in fact 
under the will, but by his better title as heir, 
Ik 

In such a case the testator, subsequently to 
the making of his wdll, contracted to buy a 
certain freehold estate, and then made a codicil 
directing the executors and trustees of his will 
to complete the purchase, and hold the estate 
upon the trusts of the will, wdiioh w’ere partly 
in favour of the heir, and then the testator 
took a conveyance of the same estate to uses 
to bar dower in his own favour:-— Held, that 
the devise by the codicil was revoked, and that 
the heir must elect. Ih, 


6. Bevise by Vendor followed by Contract 
to Sell. 

3. Suppose a will is made according to form, 
and afterw^ards the lands sold and convened 
to others, though the form of revocation the 
statute prescribes is not pursued, ^et it Is a 
virtual revocation. Brmdemll v. Bomhton, 
2 Atk 272, 

4. One devises land, and afterwards articles 
for a valuable consideration to sell or settle 
the premises ; this in equity Is revocation of 
the will. Cotter r. Bmjer, 2 l\ W, 624 j Mos. 
277. 

5. Articles to sell a de\ised estate are a re- 
vocation in equity, but not at law. Wdliams 
V. 0mm, 2 Ves, J. 601. 

6. Lands dc\ised^ and afterwards contracted 
to be sold, become personal estate, Mhfer v. 
Omlmdi Dick. 663, 

7. E,* by will, orders Ms estate to be sold, 
aud the produce to he divided. He after- 
wards sells the estate ; this i$ a revocation of 
the will. ArmU v. AnwU, Bro. 0. C. 401 : 

3. febvocation by contract to ^ell a de*^ ised 


estate. JRmrUm v. Burris, 2 Ves. & B. 382, 

S. P. Kmlhjs V. Aleoch, 7 Ves. 538. 

9. A testator devised all bis real estates to 
his children equally, and afterwards entered 
into contracts for the sale of his estates, but 
died before they w'cre completed. The pur- 
chasei s afterwards abandoned their contracts, 
because they were unable to procure a con- 
veyance fiom some of the devisees who were 
infants Held, that, though the contracts were 
pioperly abandoned, the will was revoked as 
to the premises therein comprised. Tehlott v. 
Tonies, 6 Sim. 40. 

10. Eevocation of a devise by a contract for 
sale, though rescinded after the devisor’s 
death. Bennett v Tanlterville (Earl), 19 Ves. 

171. 

A binding and valid contract for the sale 
of lands devised is, in equity, as much a re- 
vocation as a conveyance would hQ at law 
Id, 178. 

11 A., being seised in fee of an estate sub- 
ject to a term for raising 5,OOOZ. for B., made a 
devise, in general terms, sufficient to comprise 
the estate. Afterwards, part of it w*as sold^ 
for the remainder of the term, for 7,600^., 
under a decree for rai^«ing the 5,000h ; and A. 
sold the reversion to the purchaser for a 
further sum ; and an assignment and convey- 
ance W’^ere made to complete the sales. The 
5,000^. was paid to B, out of the 7,600L ; but 
the surplus remained in court until long after 
A.’& death:— Held, that as an excessive sale 
had been made under the decree, the surplus 
retained the character of real estate, and that, 
notwithstanding the assignment and convey- 
ance, the devise remained unrevoked with 
respect to it. Jermj v. Preston, 13 Sim. 356. 

12. A testatrix devised a real estate^ and 
afterwu-rds sold it. The purchase was not 
completed until after her death : — Held, that 
the purchase money belonged to the personal 
representatives, and not to the devisees of the 
testatrix, notwithstanding her lien on the 
estate for the purchase money and the 1 Viet., 
c. 26, s. 23. Farrar v. Winterton {Mart), 5 
Beat. 1 ; 6 Jur. 204, 

13. The subject of an intended provision on 
marriage being disposed of by will, made alter 

1 Viet , c. 26 came into operation, and before 
the offer to settle, forms no objection to Its 
being carried into execution; a contract to sejl 
being a revocation tanto, as mtiqh now aa 
before, though its effect on the estate of the 
devisee maybe doubtful. Oreene v, Oram0r^ 

2 Con. & L 54. S. C. mm. Smni&rs v. Cramer,. 

3 0r. k War. 87 ; 5 Ir. Eq, R. 12. 

(^umre, whether the devisee of an estate 
which the testator subsequently contracts to 
sell is entitled to the purchase money, Ih, 

14. A testator, by will, gave and bequeathed 
to trustees his ** leasehold estates and securi- 
ties for money ” Prior to the date of the 

^ will he was owner of leasehold property, but 
at the date of the will he had contracted 
to sell it, the purchasers, until completfon, 
becoming Ms tenants at an agreed xenttr- 
Held, that the leaseholds coniTaeted to be 
sold M not pass by the will to the txu^ees* 
0ooU V. 5 Jim, S,, 116. 

15. A testator contracted to sell lands wMch 

he had devised with stipulation^ as to t 
menls by x^^enw to a pfei wMeh iya||bm t 
and had never been staMped, l?he | 
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2Imw%edcr cf Bo^ttli})OTt Maihvay Co.^ 19 
Bca\. 305. 

3. When a testator had specifically devised 

certain lands, bnt such lands weie conti acted 
to be sold in his lifetime, so that the devise 
was adeemed — Held, that the rents leceived 
between his death and the conveyance of the 
propel ty passed to the devisee. v. 

Watts, 43 L. J., Ch., 77 ; 29 L. L, K S., 671. 

4. Although the owner in fee of lands which 
had been sold to a coiporation had made 
a will suiBcient to pass personal estate. — 
Held, that the woids of the will being vagne 
and unequivocal, theie was not sufficient evi- 
dence of an intention to elect that the produce 
of such lands should pass as personal estate. 
Jilrp. Cramer, lie Stewarfs JEstate, 1 W. E. 17; 
22 L. L, Ch., 369 ; 16 Jur. 1063 : 1 Sm. & G. 
32. 

5. tinder his marriage settlement, A. had 
power to appoint the i eversion in fee of the 
settled estates, and the trustees had a power 
of sale, with his consent. He, by his will, 
appointed it to trustees, to sell ‘and stand 
possessed of the pioduce in trust for a 
class ; and he gave all his real and personal 
estate, “not theieinbefore specifically disposed 
of, to his widow.” Subsequently the trustees, 
with A.’s consent, sold the estate ; but at bis 
death the conveyance had not been executed 
by one of the trustees, and the purchase 
money had not been received Held (not- 
withstanding the 7 Will. 4 and 1 Viet., c, 26, ss. 
19, 23), that the gift to the class was inopera- 
tive, and that the purchase money passed, 
under the residuary gift, to the widow. Gale 
V. Gale, 21 Beav. 349, 

Optlom to Purchase.'] See Conteesion, 


paid the deposit and onteicd into possession 
t n the footing of the conti act ; but before any 
conveyance was executed, or any further pay- 
ment made, they became bankrupts. Their 
a'^signees elected not to complete the contract, 
and the propeity was sold under the bank- 
nqitc}", on the petition of the testator, as 
having a hen for the unpaid purchase money. 
He bought it back at the sale for less than 
the amount due to him, and proved for the 
diiference. On Ms dv mg without alteimg or 
xe-publisbing his wili . — Hel<l, that the vv ill 
was revoked by the conti act, and set up again 
by its abandonment, Andrew v. Andrew, 
8 De 0. H. k G. 336 ; 4 W. E. 161 ; 25 L. J , 
Ch, 799; 2 Jur., N, S., 719. Affiiming 3 
W. E. 337 ; 3 Sm. & G. 130 ; 1 Jur., K. S , 885. 

Per Turner, L.J. — There had been such 
a part peiformance of the agreement for sale 
as to make it incumbent upon the Couit to 
ascertain the particulars of the propeity sold, 
notwithstanding the loss of the plan, and, 
eemUe, even without this, parol evidence 
would have been admissible to fill up the 
incomplete description in the agreement, 
The devise, therefore, there being satisfactory 
extrinsic evidence of what was cQmpiised in 
the agreement, could not be held unrevoked 
merely on the ground that it could not be 
ascertained what was agreed to be sold ; and, 
semUe, if only part of the land comprised in 
the agreement could have been identified, the 
revoking effect of the contract as to that part 
would not have been affected by the im- 
possibility of identifying the remainder. S. C. 
2 Jur., N. S., 719. 

Per Turner, LJ.— There having been no 
abandonment of the contract, but a com- 
pletion of it, there was revocation of the 
devise ; for a contract continuing in force, but 
uncompleted at a testator’s death, wmuld 
effect a revocation, and a contract completed 
In his life could not have less effect. Ih. 

Per Turner, L,J, — Theie was no such 
merger of the equitable interest in the legal 
estate which all along remained in the testa- 
tor, as to prevent a revocation. IK 

Per Knight Bruce, the devise 

ought not to have been held revoked. Ih, 

1. Testatrix devised all her freehold messu- 
ages, etc., in S. to trustees, in trust to sell and 
stand possessed of the proceeds in trust for 
A., and gave the residue of her personal estate 
to the trustees, in trust for B. After the date 
of her will, she sold the houses, and conveyed 
them to the purchaser, and he deposited 
the conveyance and title-deeds thereof with 
her, to secure part of the purchase money: 
—Held, that the security and the money due 
on it did not pass, under 7 Will. 4 and 1 Viet., 
c. 27, s. 23, to the trustees in trust for A., 
hut to the trustees in trust for B, Moor v. 
MaUlech,^ 12 Sim. X23. 

2. Devise of land and subsequent contract 
for sale to a railway company, with compensa- 
tion for severance and death of testator before 
completion and conveyance Held, first, that 
the' purchase money belonged to the tes- 
tator’s personal representatives, and not to 
the devisee of the tod. Secondly, that the 
compensation I money for severance went in 
the same way. ^ ^ Thirdly, fhat the company 


7. By Fine or Kecovery* 

6. Testator makes a feoffment after will to 
the use of himself in fee, or suffers a recovery ; 
it is a revocation. Cme v. Holford, 3 Yes. 664. 

7. A. devises use of furniture, etc., at B. to 
his wife for life, on consideration of her resid- 
ing there. He afterwards suffers a recovery 
of estate, and, dying without xe-publishing 
will, the estate descends to heir-at-law: — 
Held, that wife was entitled to use of furni- 
ture, etc., discharged of condition of residence. 
Parley v. LangwoHhy, 3 Bro. P. 0. 369 ; Ambl. 
653. 

A recovery suffered of lands devised by will 
previously made is a revocation of such will 
as to the lands. Ih. 

8. Tenant in tail male, remainder to himself 
in fee, devises his lands to J., and then suffers 
a recovery to the use of himself in fee, and 
dies without issue male ; this is a revooatioh 
of the will. Marwood v. Turner. 3 P. W. 163. 


8. By 

10 . A demise of tote for years iq thd #n 
erson to whom the fee is ^detised, ahd 
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commences in tlie life of the devisor, is no 
revocation of the fee, ViUiers v. Viliiers, 2 
Atk. 72. 

1. A man devises land in fee, and then 
makes a lease for years of the same land. The 
lease, if not made to the devisee, is a revoca- 
tion at law j?ro tanto only. Ferldns v. Walker^ 

1 Vein. 07. 

% A. demises lands to his son B for ninety- 
nine years, deteiminable upon three lives, and 
charges the same with an annuity of 40? to 
Ms daughter M. The testator afterwards de- 
vised these lands to S. for niucty-nine yeais, 
determinable on three other lives, reserving a 
yearly rent of 50/. ; — Held, that the demise 
was a levocation of the devise, but not of the 
annuity, there being rent enough reserved to 
satisfy it. Parker v. Larib, 3 Bio. P. C. 12 ; 

2 Vein. 495. 

3. Lease for years or life is a revocation of 
a will_ 2 ;ro tanto only. Cave v. Hoi ford, 3 Ves. 
654. 


9. By Mortgage. 


lil 


4. Lands devised to one in fee, and after- 
waids mortgaged to the same person, is a 
revocation in iota; but if moitgaged to a 
stranger, a revocation qmad the mortgage 
only. Harhms v. Bayley, Pie. Ch 514. 

5. A. devises lands and then makes a mort- 
gage thereof in fee. This is a revocation in 
law^, but otherwise in equity. Hall v. Bench, 
1 Vern. 329. 

6. One by deed and fine mortgages ; this is 
a revocation of a w ill only pro tanto. Rider 
V. Wager, 2 P. W. 384. 

7. A. devised lands to his executor for pay- 
ment of his scheduled debts, remainder over ; 
afterwards he mortgaged part of the lands, 
and paid most of the scheduled debts ; this 
mortgage was held no revocation, but the 
decree was afterwards reveised, without pre- 
judice to the heir-at-law. Barna^'diston v. 
Carter, 8 Vin. Abr. 147. pi. 23. 

8. A. devised lands, and afterwards mort- 
gaged them for years, and then levied a line 
sur eomisemce de droit come eeo, etc,, and not a 
fine sur micessit : this will be a relocation; 
but if there had been a fine snr coneeshit, it 
would have levoked only pro tanto. Anmi,, 8 
Vin, Abr. 136. pi. 10. 

9. Power of assignment of a mortgage, and 
the loan increased after the will, is a revoca- 
tion only pro tanto of the will. Jackson v. 
Pm^ker, Ambl. 6S7. 

10. A mortgage in fee after a devise of the 
estate is, in law, a total revocation ; in equity, 
pro tanto only. Cashorne r, SearfSi 1 Atk. 
606. 8. P. Williams v. Owens, 2 Ves. 601. 

11. If lands devised are conveyed for a prin- 
cipal purpose as a mortgage or payment of 
debts, it is a i evocation pro tanto only. 
Brydges v. Cliaiidos (Duke), 2 Ves, tT. 417. 

12. By a mortgage in fee of a devised estate, 
or a conveyance in fee for payment of debts, 
the will is revoked pro tanto only. TempU 
(Marl) v. Chandos (Buke) 3 Ves, 685. 

13. A devise not revoked by a mortgage in 
fee to the devisee. JBasoter v. ByGr^ 5 Ves. 656. 

14. Mortga ge to devisee, after making of will, 
is no revocation. Peach v. Phillips, Dick. 53$. 

15. Ko instance of a revocation of a will at 
law being held not a revocation in equity, 






where the partial, particular purpose was not 
for charges or incumbrances, or to pay debts. 
Harmood v. Oglaiulcr, 8 Ves. 126. Beversing* 
as to this point, 6 Ves. 221. 

Devise of fee-farm rents revoked in equity 
as well as at law, by subsequent conveyance 
to trustees, operating as an alteration of estate 
beyond meie puipobc of securing a mortgage ; 
but, on account of laches of plaintiffs, the 
heirs-at-law, Court w’^ould. not give relief, fur- 
ther than by ictaiuing bill, with liberty to 
bring action, etc , to give an opportunity of 
taking opinion of couit of law, whether there 
IS a re\ocation at law, or w^bctlier court of 
law will presume a le-publication from long 
possession; leaving it open whether plaintiffs 
are entitled to any ac count, and for how far 
back. S C. 6 Ves. 199. 

Wheiever the whole legal estate is con- 
veyed, whether for a partial or general pur- 
pose, wuth the single exception of the case of 
paitition, a couit of law has nothing to do 
with the purpose, but is to sec whether the 
inteiest lemams the same in the devisor as at 
the date of the will ; if not, whether the pur- 
pose is paitial or geneial. by way of charge or 
not, it is a revocation at law. Id. 218. 

16. Moifgage m fee, after a devise, is a revo- 
cation pro tanto only. TiicUr v. Thurston, 17 
Ves. 134 

17. After will, testator mortgaged estate in 
fee, with proviso, in case of re-payment, to 
re-convey to testator, or to such person, or for 
such estate, and to such lawful trusts, etc , as 
testator by deed, etc., should appoint, etc. 
Such conveyance operates as a revocation of 
the will pro tanto only. Brain v. Brain, G 
Madd. 221. 

18. A remainderman In fee joined with his 
mother, the tenant for life, in a mortgage in 
fee, by which it was provided that if the 
remainderman, his heirs, exccutois, etc., 
should repay the sum boirowed on a certain 
day, the mortgagee, his heiis or assigns, 
should ie-con\eythe estates to the person or 
persons for the time being entitled to the re- 
version and inheritance of the estates, and hi*-, 
her, or their heirs or assigns, or unto such other 
person or persons, and in such other manner 
and form, as he, she, or they should direct or 
appoint: — Held, that a devise of the estate’s 
pieviously made by the remainderman w^as 
not revoked by the mortgage. Foude v. Jones,, 
14 Sim. 162. 

19. A testator mortgaged an estate in fee j he 
afterwards paid off the mortgage money, and 
the estate was re-cunveyed to him to uses to 
bar dower. Shortly afterwards the testator 
again mortgaged this estate, and the proviso 
upon redemption was, that the estate should 
be re-conveyed to the testator, his heir’-, 
appointees, or assigns, or to such other perso!t 
or persons to such uses and in such manner as- 
he or they should direct, Bubsequently the 
testator made his will, and dovised all his 
messuages, lands, tenements, and heredita- 
ments, and all other his real estate whalsoeveiv 
or which he had contracted to purchase, or to 
which he or any person in trust for him was 
pised or entitled for any estate of freehold and 
inheritance, or, if fieehold only, in possession, 
reversion, remainder, or expectancy, or which 
he had power to dispose of by his will, to 4 
trustee to ccitain rises and upon certain traiaiLi^ 
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tbereia mentioaecl* Afterwards the testator 
paid off the mortgage, and took a re-convey- 
ance of the estate to the common uses to bar 
dower. Previously to the date of the will the 
testator had contracted to purchase another 
estate, which was subsequently conveyed to 
him to uses to bar dower: — Held, that the 
will was revoked as to the mortgaged estate, 
and the estate contracted to be purchased 
before the date of the will, by the re-conveyance 
of the mortgaged estate and the conveyance 
of the purcliWd estate to uses to bar dower. 
Mmdmi v. Ili/de, 2 Sim., K. S , 171 ; 24 L. J., 
S., Ch., 329 s 16 Jur. 512 ; but this was 
re'^ersed as to the purchased estates per Lords 
Justices, S. 0. 16 Jur. 823. 


10. Bevise hy Mortgagee. Subsequent Pur- 
chase of Equity of Eedemption. 

1. W., in 1824, became mortgagee in fee of 
Blaokaore. The form of the conveyance was 
to him on trust to sell, and out of the proceeds 
to retain the debt, and pay the surplus, if 
any, to the mortgagor. In February 1826 he 
made his will, whereby he devised all his real 
estate (except mortgage and trust estate) and 
all his personal estate to trustees, upon trust 
for Y. and H. He also devised to the same 
trustees all bis mortgage estates upon trust, 
on payment of the moneys due, to convey tho 
same to the person who should be entitled to 
the equity of redemption, and directed the 
moneys to form part of his personal estate. 
In March 1826 the mortgagor of Blackacre 
became bankrupt, and in June 1826 W. con- 
tracted with the assignees in bankruptcy for 
tho purchase of the equity of redemption. 
The purchase money was paid by W., but no 
conveyance from the assignees was ever exe- 
cuted. In October 1826 W. died, leaving Y. 
and 0. his co-heirs. 0. by deed renounced to 
the trustees of the will all claim under the 
contract of June 1826. The trustees under 
Ih^ will entered into receipt of the rents of 
Blackacre, and administered the same as part 
of the testator’s estate until 1869. Y. then 
claimed the right to a conveyance of one moiety 
of Blackacre as co-heir of W. Held, that the 
purchase of the equity of redemption by the 
testator revoked the devise by his will, not 
only of the beneficial interest, but of the legal 
estate In the mortgaged property ; that no dry 
legal estate in lilackacre was remaining in the 
trustees of the will at the testatoi’s death ; 
that the mortgage estate had by the contract 
ceased to bo a mortgage, and had become a 
new absolute interest ; and that Blackacre was 
undisposed of by the will. Yardh fj v. Holland, 
m L. B., Eq., 428 ; 33 L. T., K. S , 301. 

Held, also, that the claim of Y., as co-heir, 

I ^ agai-^t the trustees had become barred by the 
i f i Limitations. Xb. 

'"'I 1 ’fi A estates in fee will not pass 

> 1 devise of all lands, tenements, 
i ^ j if 1 V though the equity of re- 

Mg Mterwards foreclosed or released. 


V. MabeHSf Ambl. 618 ; 3 Burr. 1488 ; 1 W. Bla. 
467. 

4. Partition of estate subsequently to devise 
is no revocation thereof. Ward v. 3Ioore, 4 
Madd. 372. 

5. Partition is no revocation of a devise; 
otherwise, if the object extends further, even 
merely to a power of appointment. Brydges 
V. Cliandos {Duke), 2 Tcs. J. 429, And see 
Barvlins v. Burgis, 2 Ves. k B. 386. 

6. Fine for tlie mere purpose of a partition 
is no revocation even at law, WUliams v, 
Oinen, 2 Ves. J. 600. 

7. The ground upon which a partition does 
not revoke a devise. If the object is to do 
anything beyond mere partition, it is a revo- 
cation. Att,-6ren. v. Vigor, 8 Ves. 281. 

8. Distinction as to the effect of a parti- 
tion upon a devise. If the conveyance goes 
no further, the devise is not revoked, as it is 
if he takes the divided estate, with a power 
of appointment. MaundreU v. Matmdrell, 10 
Ves. 256. 

9. A., having the legal estate in leaseholds, 
and being beneficially entitled to one-third of 
them in right of his late wife, and as to another 
third having, under the will of B., whose 
executor he was, a life interest in it, with a 
power to appoint among his children, makes 
a will, giving one-half of his two-thuds to one 
daughter, and the other half to another daugh- 
ter. H e subsequently joins with the beneficial 
owner of the other third in a deed of paitition 
whereby the leaseholds are assigned in trust 
as to one-third for A., as administrator to his 
wife, and as to another third for A., as ex- 
ecutor of B. : — Held, that the will was not 
revoked. WoodJiome v. OkilL 8 Sim. 115: 5 
L. J., H. S., Ch., 326. 

10. A testator devised his moiety of an 
estate, and then made paitition with his 
co-tenant ; on this the estate was conveyed to a 
trustee, as to one pait to the use of the testa- 
tor in fee; and a moitgage teim created by 
the co-tenant in his moiety wms assigned to 
attend the inheritance Held, that this is 
not a revocation of the will. Barton v. Croxalt 
Taml 164 ; 7 L. J., Ch., 188. 

11. The effect of revocation in equity, pro- 
duced by an agreement for partition, in such 
a manner as to deprive the testatrix in equity 
of any interest in the estate devised ; and the 
devisee disappointed, has no light to com- 
pensation from heir. Miolhis v. AlcocK 7 
Ves. 558. 

Meie partition, whether by compulsion or 
agreement, is not a revocation of a will; but 
the slightest addition as a power of appoint- 
ment, prior to the limitation of the uses, is 
sufficient. Id. 564. 

Agreement foi a partition established against 
a conveyance, and against a devise, it operat- 
ing as a revocation, by depriving the testatrix 
of all interest in the estate devised. S. 0.'' 5 
Ves. 648. 

12. Joint tenant devises his moiety, and. 
afterwards the jointure was severed ; nothing 
passed by the will. Swift v. JloherU, Ambl. 
617 ; 3 Burr. 1488 ; 1 W. Bla. 467. 

Partition is not revocation. Id. 618, ' 

13. A. and B. were tenants in common bf 
lands in fee ; A. devised his 'moiety in fee. 
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in severalty to B. in fee : — Held, tliat the will 
of B. was not revoked by the deed and fine 
levied in pnrsnance thereof. Luther v. Kidhy 
oxKirhj, 8 Vin. Abr. 148. pi. 30 ; 3 P. W. IGO.n. 

L A testatrix before the Wills Act de^ibcd 
an estate, to which weie attached various 
rights of pasturage and common rights o\er 
certain lands. By a sul sequent deed she, in 
conjunction with the other persons entitled, 
convened the«e rights, and the lands subject 
to them, to trustees, on trust to allot the same 
among the scveial giantors, according to their 
interests. Thetiusteesafteiwaids re-con\eYed 
tothe testatrix a portion of the alhtted lands : 
— Held, that the conveyance by her to the 
trustees rev oked the device as to such lands, 
Gra7it V. Brulger, 36 L, J., Ch., 377 ; 3 L. H., 
E(i„ 34:7 j 13 W. E. 610. 


12. Other Cases. 

2. A testator bequeathed to his eldest 
daughter a sum of 3,0004, then on mortgage, 
and Ms twenty shaies in the Suffolk "'Fire 
Office, or in any other office in wl ich the same 
should be tiansf cried, or in themone}s that 
might arise from the sale of any of the said 
twenty shares ; and expressed that his leason 
for making such bequests was to equalise the 
interest which his two daughters would take 
in his property. The mortgage debt was 
afterwaids voluntaiily paid offi by the mort- 
gagor : and the twenty shares weie exchanged 
for a like number of shares in the Alliance 
Assurance Office, and a sum of 1,2004 paid to 
the testators account at his banker’s by way 
of equality of exchange : — Held, first, that the 
bequest of the sum of 3,0004 was adeemed,* 
and secondly, that the legatee was only en- 
titled to the substituted shares in the Alliance 
Office, and not to the money given for equality 
of exchange. Philli^pps v. Timie7\ 1 W. B. 
376 ; 1 Eq. Eep. 144 ; 17 Beav. 194. 

3. An equitable tenant for life, with re- 
mainder in tail male and reversion in iee, of 
estates vested in trustees with poweis of sale 
and exchange, contracted to sell a portion, 
and died without issue male before the pur- 
chase was completed, having by his will 
directed that all sums of money which might 
have arisen from sales of the estates, and 
were subject or applicable to the same uses 
as the estates, should be applied towards pay- 
ment of certain incumbrances -Held, that 
as the purchase money did not arise from a 
sale of the estate by the trustees, the purpose 
of which would be convenience, and not con- 
version, but from a sale of the testator’s 
limited interest therein, it was not to be 
applied under the direction in the will as 
money arising from sales of the estates, but 
that it formed part of the testator’s personal 
estate, and must be dealt with under the 
clauses relating thereto. SmiUe v. Mnmird, 
n fe, H. S., m? 13 W. B. 308 j 11 L L, 

B., 68T. 

A Testatrix having a power to appoint to 
a person for life 1604, out of the interest of 
10,0004 consols, and to appoint the principal 
as she chose among certain other persons, by 
' . apjpointed the 1504 for life, part of the 
pst and dividends of the 10,0004 5 and as 
► much of the said sum, or the securities 
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in which it might be invested at the time of 
her decease, as might not be necessary to be 
set apart to make good the 1501 , she appointed 
it to A , and afterwards by a codicil she ap- 
pointed to B , alter the death of the appointee 
for life, so much of the said sum, or the 
stocks and seemities in which it might then 
be invested, from which the 1504 should hav^e 
arisen. Between the dates of the will and. 
codicil the 10,0004 had been sold out, and the 
proceeds, viz., 6,600? , inv ested on mortgage 
at 5 per cent. : — Held, that on the death 
of the testatrix, B, was entitled, subject to 
the life interest of the annuitant, to so much 
of the 6,6004 as would produce 1504 in the 
3 per cent«? , and A. only to the remainder. 
Bulloch Y Ihomas, 9 bim. 634; 3 Jur. 312. 


VL Operation ofWills and Codicils 
Inter Se. Revocation and Con- 
struction where Inconsistent. 

See also XXXIX. mid XLIX ^ost. 


I. 

ii. 

III. 

IV. 

V. 


VI. 


VII. 

VIII. 

IX. 

X. 

XI. 


General Brine iples^ 7603. 

Formalities of Codicil, 7604. 

Codicil IneJ^ectualhj Matters Aliunde, 
7603. 

Reviving Revohed Will, 7606. 
Revoeatim of Earlier Will or CodieU. 
Effect on Intermediate Will or Codieil 
7606. 

Conffrnmthn of Earlier Will or Codidt 
Efff eet 071 17itc7 mediate Will or Codicil, 

7606. 

Bg Expressmi, This is mg Last Willf 

7607. 

Erroneous Recital, 7607. 

Ei^roneous Assumption of l^aet, 7608. 
LhnUafio7i$ or Trusts. Whether mholhj 
or panrtiallg Rerohed^ 7609. 

Pirmialtg Settled on Trusts of Real 
Estate. Modifeatmi of Uses of the 
Bealtg, 7611. 

Gft of Residue hj hoik Will mid 
Codicil, 7612. 

Rceoeaimi, Whether of Estate or OMce, 

7613, ^ 
Revoeatim of One of Several OMee% 

7614. _ ^ * 

Revocation of Gift to a Mnt Tmmnt, 

7614. 

Legacies Charged on Real Estate, 7614. 
Where Several Confficflng Wills, 7618. 
W/m*e Several Co7ffficimg or 

Codicils, 7618. 

. Bg Gift « in Lim Gift hg Will 

7620. ^ ^ if 

Revoeatim hg Codieil in Other Cases, 
7620. ^ 

. Operation of Codicil on Will in Otlm 
Cases, 7625. 

Legaeg hg Codicil Whetlm Ammndm<- 
tive or Suhsiltutimal See 
IT. III. 


5. A will and codicil are to be taken Ipl* | ' 1 


XVI. 

XVII. 

XVIII. 
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gather as one act. Meeves v. Kewenlimii^ 2 
Eidgw. P. 0. 4B,^ 

1. A codicil is, in its nature, a part of the 
will? an extension of the intention of the 
testator. St Ali>ans {Bnle) v. JBeauolerli, 2 
Atk. 639. 

2. Codicil considered as part of the will, 
and intent drawn from the whole. Hill v. 
amjmian, 1 Yes. J. 407 ; 2 Bro. C. C. 612. 

3. The prerogative courts having admitted 
testamentary p.ipeis to probate as a will and 
codicil, is conclusive evidence upon their being 
di&tinct instiuments. Mttssell v. JDichoiij 1 
Con. kL. 284 ; 2 Br. k War. 1.83 ; 4 Ir. Eq. E. 
339. 

4. There being several codicils to a will, 

some of which were baie repetitions of others, 
the Court declared them to be only substitu- 
tions. Camjjhell v. Radnor 1 Bro. C. 

C. 271. 

6. Construction of several testamentary 
papers, that some revoked others, probate 
having been granted of all. Beaneluim]) v. 
Mmimlclte {Earl), 5 Ves. 280. 

6. A codicil to a will does not affect the 
construction of the will itself as an indepen- 
dent instrument, RoJfe v. Ferry, I N. E. 428. 

7. In the construction of a gift in a codicil, 
the Court may and must look at the previous 
will and codicils. Hartley v. Trihher, 16 Beav. 
SIO. 

8. A codicil not to be presumed a revoca- 
tion unless it distincth appears. Griffiths v. 
Brieve^ 1 Jac. k Walk 31. 

9. A testator, by liis will, gave a specific 
chattel to A. Aftorwaids, by a codicil, he 
gave a number of articles, and of a different 
land, and of much le^^s value, to B., and, in 
enumerating those articles, introduced an 
imperfectly wiitten word, which might be 
supposed to designate the chattel previously 
given to A. .•—Ilild, that the bequest to A. 
was not thereby revokal. Gohlet v. Beaeliy, 

2 Euss, k M. 624. He versing 8 Sim. 24: 9 
L. .E, Ch., 200. 

It). Where a will sliows plainly that the 
original intention of a testator was to give 
a legatee an absolute interest in a legacy, a 
subsequent alteration of such bequest in a 
codicil will not vary the will to any gieater 
extent than is plainly expressed on the face 
of tlie codicil. Mrman v. Kynaston, 7 Jur., 
N. S., 129; 9 W. B. 23d; 3 L. T., K S., 826. 

3 Do G. F. tk J., 29. AfBi mxng 30 L. J., Ch., 189 : 
20Beav. 06;9 W. B.60. 

11. A distinct gift by will is not to be 
revoked by a codicil, unless by direct words 
or necessary implication. Such implication 
will exist where the clear intention of the 
codioil is inconsistent with the paiticular gift, 
but not where the inconsistency existed to an 
equal degree in the will itself. Butler y. 
Hreenmood^ 22 Beav. 303. 

12. A eodicil is never held to revoke a will 
further tha^ is necessary to give effect to the 
intontions of the testator. Young v. Hassard, 

1 Dr. & War. 638* 

13. The mtentiontorevokeinacodicilmust 

be as clearly expressed as the intention to 
cievise m the will, otherwise the codicil will 
nor oper^te^as revocation, A doubt, however : 

' two ^ 

rnents not absolutely “Idoonsistenfi j 
n'irrtk v. ^ L 'tVl 1 « | 

' ' : ■ filtf ^ I 


14. Upon the construction of a will and 
various codicils: — Held, first, that the resi- 
duary gift in the first codicil was not revoked 
by the fourth codicil, the language of the 
alleged revocation being ambiguous, wheieas 
that of the gift was clear ; and, secondlv’’, that 
certain funded property mentioned in the will 
did not fall into the lesidue, but was made 
subject to a specific disposition in the fourth 
codicil. Patch v. Graves, 3 Drew. 347. 

15. A will disposing of the whole of the 
testator’s property will act as a i evocation of 
a will disposing of a part only of the propeity 
of the testator. MoorJiouso v. Lord, 9 Jur, 
N. S., 677; 32 L. J., Oh., 295; 11 W. E. 637 ; 
8 L. T., N. 8 , 212. 

16. The doctiine that a will disposing of the 
whole property of a testator is ex necessitate 
a revocation in toto of a former will, also 
disposing of the whole, only applies wheie 
the dispositions are so inconsistent that the 
papers cannot stand together, O'Leary v. 
Douglass, 1 L. R. Ir. 45. 

17. All codicils are part of the will; therefore 
a codicE merely for particular purpose, as to- 
change an executor, and confirming the will 
in all other respects, does not revive a part 
of the will revoked by a former codicil. 
CrosVie v. Macdoml, 4 Yes. 610, 

IS. Codicil reciting a specific and limited 
purpose revokes the whole devise, declaring 
the tiubts again, with the proposed alteration, 
and confirms the will in every particular not 
thereby altered or revoked. The omission of 
one tinst, though probably against the inten- 
tion, cannot be supplied. Holder v, HomelL 
8 Yes. 97. 


Ill I’OEMALITIES OF CODICIL^ 

19. Will sufficient to pass personal estate 
will not revoke a prior will of real estate 
made according to Statute of Fiaiids. Lim^ 
hery or Lmihury v. Mason, 2 Com. 451. 

20. One devises his land, by will, attested by 
three witnesses, and afterwards makes another 
will of his land, which revokes all former 
wills, but this will is not duly executed. The 
last will being no will, and void, will not 
amount to a revocation of the former. Onions 

; V. Tyrer, 2 Yern. 742; Pre. Oh. 459: Gilb* 
i Eq. Rep. 130; 1 P. W. 343. 

21. Dev ise of real estates to be sold, nnd the* 
produce axjplied in the same manner as the 
residue of the personal estate. Codicil not 
executed so as to pass real estates, revoking* 
the bequest of the residue, does not affect the 
will as to the real. Gallini v. Holtle, 3 Meriv. 
691. 

22. An envelope containing a will and codioil 
properly executed, and also a subsequent will 
(all of real estate), not so executed, and 
bearing an endorsement relative to the first 
will and codicil erased, and, by fresh en- 
dorsement, specifying to contain the will of 
last da,te, as « the last will,” etc. -.—Held, that 
first will and codicE were not revoked thereby,. 
Grambhy v. Gartlmaite, 2 Buss. 90. 

23. A paper writing, signed by the executors 
and others, purporting to be an acknowkdg- 

^^rnent of what* they understood to be the wEH 
0^ fb® testator, when he was unable to speak,, 
although, ;^raved in the spiritual Court as a. 
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tegtamentary paper, yet will not operate as 
a codicil in this couit, and the bill claiming 
legacies under such an instmment will be 
dismissed. Gomler Sfandermch, 2 Cox 16. 

1. Where a testamentary instinment incom- 
plete as a will appears, on the face of it, 
to be intended as a substitution for a former 
complete the legacies giien by the Litter 
only shall take effect, notwithstanding both 
iiistniiiients are pioved in the Spiiit-uafCouit. 
Jaelho% V. JaclimK 2 Cox 35, 

2. Testator, by ^his ill, gave an annuity 

ia;vable out of his freehold, cop\holcl, and 
] eisonal estate, and, by a codicil not duly 
<ii tested, revoked the annuity Held, that 
this was a subsisting chaigo upon the fi ce- 
ll ilds. Mortimer v. 2 Sim, 274. See 

hmitlb V. Mewhoiilt^ 1 W. B. 230. 

3. Testator, by his wdll made in 1823, directed 
Ids executors to pay anj'' legacies he might 
afterwaids give by any testamentary wiitmg 
Witnessed or not, and, alter making ’various 
codicils, he in 1838 made a codicil which vras 
signed but not attested, and, by a furtlier 
codicil in 1839, duly signed and attested, he 
declared that he thereby » ratified and con- 
firmed his said will and codicils*’:-— II ( 1 1, 
that such general reference was not sufficient 
to identify and so incorpoiato the codicil of 
1838 in that of 1839, and piobato of such 
codicil refused . Oroker v. Hertford (Marmds), 
4 Moo. P. C. 339. 

4. Testamentary appointment of guardian 
is not 1 evoked by a subsequent testamentary 
appointment not executed accoiding to the 
Statute of Frauds, and not directly importing 
revocation. Hxjp. Itchehter (Had), 7 Ves. 348. 

6. The Wills Act (7 Will. 4 and 1 Viet,, c. 26, 
s. 20) does not alter the law as to revocation 
of wills, except by requiring that the instiix- 
meni of revocation shall be executed in the 
same manner as a will. Bahr v. 23 

W.B.147; 31 L. T., N. S., 631. 

6, A testator, by a codicil to his will, im- 
posed a condition respecting real estate of 
which ho had, by his will, made a specific 
devise. The condition was to have effect 
upon the personalty bequeathed By the will. 
The codicil was unattested, but admitted 1o 
probate. This was before ihe 7 Will. 4 and 
1 Viet., c. 26 Held, that such codicil could 
not be looked at by the Court in the construc- 
tion of the will, so far as it affected the real 
estate. Zemu v. Zouis^ 10 L. T., H. S., 825. 

iiL mmoiti imfmmAL m mrsms 
Mzmm, 

7. An act inconsistent with will, though, by 
some accident independent of will, it Mis of 
effect, is a revocatioUf Hm, Ilelmter (Eml\ 
T Ves. 370. 

An express revocation, if only subservient to 
another purpose for which it is incompetent, 
shall not revoke. M, 379. 

Will maybe revoked by an instrument not 
attested as would be required to give it effect. 
Any disposition that would, by the instrument, 
have completely put an end to that will, shall 
li$ve that effect. The instrument becomes 
hieffectual by accident or circumstances dehon 
Jd.37L 

'’^ere the act is valid for the whole purpose, 
disability o! person to take, or some 
^ m* WIL 




matter deJion or subsequent to the will, it is 
ineffectual, it is a revocation. Id, 373. 

Disposition, so made by will as to have 
legal effect, and afterwards another, by which 
the former would be revoked, but the other 
substituted, and it is evident that testator 
di 1 not intend revocation for any other pur- 
pose than to give it effect, if the second 
mstiument cannot ha\e effect of disposition, 
it shall not be a revocation. Cited id, 372. 

8. Dc’vise of lands to A , and aftei wards the 
de\isor devised the same lands to B., a papist ; 
both devises are \c)id ; for though the last is 
void as a will, yet it is good as a revocation. 
Mojjer V. ComtahJe, 8 Vin. Abr. 141, note to 
pi. 2 ; 2 Bq. Abr. 771, pi. 8. 

9. A foimer will of land is cancelled, the 
testator supposing a later will by him made 
of the same land to the same effect was good. 
If that proves not to be duly executed, equity 
will set up the foimer will. OiiimiB v Turer 
3 Vern, 743 ; Gilb. Eq. Bop. 130 ; 1 P. W. 343. 

10. A codicil revoked valid bequests in a will, 
and bequeathed the propeity to a fund which 
was being raised for the puipose of buying 
land for a chanty :--Held, that although the 
gift by the codicil failed, the revocation never- 
theless took effect. Oniom v. Tyrer (IP. W. 
343) distinguished. Tvvj^er v. Ttipper, 1 kav 
& J . 665 ; 1 Jnr., H. S , 917. 

Testator by his will gave 850Z. in legacies to 
different charitable institutions. By a codicil 
he revoked the before-mentioned legacies, and 
in lieu thereof gave to the treasurer of another 
charitable institution 1,000^. for the extension 
fund of such house of charity Held, that the 
house of charity being incapacitated unuer 
9G-eo. 2, c. 36, from taking this gift for the 
extension fund, which involved the purchase 
of land and building thereon, the gifts to the 
chanties mentioned in the will were absolutely 
revoked. S. 0. 3 W. B. 616. 

n. A testator having a power by will to 
charge hereditaments with 7,000?., to be 
divided amongst his children in such shares 
as lio should by will appoint, and in default 
amongst them equally, by his will charged 
the hereditaments with the 7,000?., and directed 
that 4,000?., pait thereof, should be paid to 
his younger son, and the remaining 3,000?. to 
his three daughters equally. By a codicil ha 
revoked the appointment or charge of 7,000?. 
made by his ’will, and charged the same 
hereditamenls with the payment of 7,000?. to 
the jounger son alone i—Held, that though 
the appointment made by the codicil was in- 
valid, the revocation nevertheless took effect. 
Qumm V. JButler, 6 L, B., Bq , 225. 

11. The Wills Act (7 Will 4 and 1 Vict.,c. 26, 
s, 20) does not alter the law as to the revoca- 
tion of wills, except by requiring that the 
instrument of revocation shall be executed in 
the same manner as a will Ha^er v. Stor 9 A 23 
W.B.X47; 31L.T.,H.B.,63l. 

A husband made a will, devising his real 
estate to his wife absolutely ; afterwards he 
executed another wiE giving Ms real estate to 
trustees upon trust after his wife*s death for 
the Bristol Genera! Hospital, and he clcvisqd 
to Ms trustees all the residue of Ms loal 
estate, and ** the proceeds which by any law 
to the contrary Might not by that will pass to 
the hospiiah Mly relying upon my trusteed to 
cany out my wishes and desires, The gift 

13 * 







m zmiYim bevokeu mu*. 

3. Like as with statutes, the reyokiug a will 
which has revoked a former one revives the 
first. Manvood v. Goodrigld, LofEt, 57G. 

4. The execution of a second will is a 
revocation of the first, and cancelling the 
second afterwards does not set up the first 
again, Hellier, 3 Atk. 798. But see 1 
1%, L. 495. 

Ah codicils are part of the will ; there- 
of Ore a eodicil merely for a particular purpose, 
-as to change an executor, and confirming the 
will in' ah other respects, does not revive a 
tpart .o! the will revoked by a former codicil, 
OroMoi 4 Yes. 610. 

1* ol a codicil everything 

not altered by the codicil : 
no d^ate, yet if it 
appear byevidenco^ to' have been executed 
subsequently to an act which might amount 
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to the hospital was void, and the trustees 
claimed to take the real estate beneficially 
under the ultimate gift. The Court held that 
they did not take beneficially. The question 
then aiose as to whether the first will was 
revoked by the second : — Held, that the first 
will w'as revoked by the devises in the second, 
notwithstanding that these devises were in- 
valid. Jh 

ZossorDesimetion'] 1. The testator made a 
will, in 1807, of his realty and personalty, in 
favour of his wife for life, remainder to his 
daughter C. absolutely, having other daughters, 
but no son. After the will he had other 
^ children, and, by a codicil in 1824, reciting 
that in his vdll he had given his property to 
Ms brother D. E., on certain trusts, and had 
given a certain freehold for the benefit of his 
eldest son, he re\oked that gift, and every- 
thing else in the will, and gave his freehold 
and other property to his wife and brother, 
upon the trusts declared in his will of the 
freehold given to the son, and gave a copyhold 
to his second son in the same manner as the 
freehold was given by the will to the eldest 
son, and in all other respects confirmed his 
will. The only will found was that of 1807. 
The Court, holding that the first will became 
operative by the loss of the second, refused to 
declare an intestacy. Maimer v. Maimer, 1 
Jur. 754. 

2. A. made a will in 1858, which he subse- 
quently destroyed. After its destruction, he 
made a will containing a disposition of his 
property different from tliat contained in his 
former will, and dated January 1859, These 
wills were prepared by different solicitors. In 
February 1859 he apphed to the solicitor who 
liad prepaied the will of 1858, and who was 
ignorant of the existence of the will of 1859, 
to prepare a codicil. The codicil on its face 
appeared to bo a codicil to the will of 1858, 
and referred to the provisions of tliat will i 
testator afterwards destroyed the codicil i 
o! February 3 859 with the intention of setting 
Up the will of 1859, and died without making 
any further or other testamentary disposition; 
— ^Held, that he died intestate. MMon v. 
JVmton, 12 Ir. Ch. K. 118. 


tion. Carte v. Carte, Eidgw. 210 ; AmhL 28 ; 3 
Atk. 174. 

7. A former will of land is cancelled, the 
testator supposing a later will by him made 
of the same land to the same effect was good. 
If that proves not to be duly executed, equity 
will set up the former will. Onions v. Tyrer, 
2 Vern. 743 ; Pre. Oh. 469 ; Gilb. Eq. Eep/l30e 
1 P. W, 343. 


¥. KEYOCATIOH OF EABLIEE WILL OB 
CODICIL. EFFECT OH IHTEEMEDIATE 
WILL OB CODICIL. 

8. A codicil revoking a will does not neces- 
sarily revoke a prior codicil. Farrer v. St 
Catharine' is College, Canibridr/e, 16 L. R.,Eq.,i9; 
42 L. J., Ch., 809; 21 W. E. 643; 28 L. T., 
N. S., 800. 

A testator made a will and two codicils, 
by none of wMch he gave anything to St. 
Catharine’s College, and many years after- 
wards he made another codicil, describing it 
as a codicil to his last will ; and thereby, after 
reciting that by his will he had bequeathed 
1,0007. to St. Catharine’s College, he confirmed 
the bequest, but in all other respects he revoked 
his will ; and he gave to St. Catharine’s College 
(in addition to the bequest of 1,0007.) 5,0007., 
and appointed executors of his will and codicil : 
— Held, that the last codicil revoked the will 
of the testator, but not the codicils of prior 
date, n. 


VI. COHFIBMATIOH OF EARLIER WILL 
OB CODICIL. EFFECT OH IHTEBME- 
DIATE WILL OB CODICIL. 

9. Two inconsistent wills ; a codicil referring 
to the first by date, as the last will, cancels 
the intermediate will, and evidence of mistake 
cannot be admitted. CrosUe v. Maedoxml, 4 
Yes. 616. 

10. By will dated 16th May 1831 a leasehold 
estate was bequeathed to trustees, upon trust 
to pay out of the rent an annuity of 607. to 
A. In October 1831 the testator assigned the 
same estate, together with other leasehold and 
freehold property, upon trusts of a marriage 
settlement, and a power was reserved to 
appoint out of the leaseholds an annuity 
not^ exceeding 607. to A. By a subsequent 

codicil the will was expressly confirmed: 

Held, that the annuity was adeemed and not 
restored by the codicil Comper v, ManielL 4 
W. E. 500 ; 2 Jnr., H. S., 745 ; 22 Beav. 223. 

11. An aunt by her will gave shares in her 

residue to her nephew. By a codicil she 
revoked all devises and bequests to her 
nephew. By a second codicil she devised 
after-purchased property to the trustees of 
her will and confirmed her will : — Held, that 
the second codicil did not revoke the ,first, 
and that the after-purchased properly Went 
according to the will and first codicil t^ether, 
and not according to the will alone, ween v. 
Tribe, 9 L. E., Oh. B., 2Sl ; 47 L, J., OM WX 
27 W. E. 39 ; 38 L. L, H. B., 9|4. ! P l" j 

A prior codicil, opnative in itself,' is kot 
revoked by a subsequent codicil which refers * 
trt 'h'fr dpil'a&p'qpnfilJjMe |t 


WILL— Opeeatioh of Wills ahb Codicils, Epo. 


mentioning tlie prior codicil; but a prior 
, codicil, inoperative in itself, will not be set 
up by such a subsequent codicil. Ih. 

1,^ A testator by will gave legacies to three 
of his daughters, and de\'ised and bequeathed 
his residuary real and personal estate u]:)on 
trusts for his wife and children. By a first 
codicil in 1878 he revoked one of the legacies 
in Ms will and increased another, concluding, 
“In all other respects I confirm my said will.” 
By a second codicil, after reciting that he was 
desirous of altering the residuary devise con- 
tained in his will, "he made a specific de\ ise, 
and in all other respects confiimed his will. 
He afterwards made a third codicil, by which, 
after referiing to his will by date and reciting 
a promise to that effect, he directed Ms ti us- 
tees to grant an underlease of a house to his 
daughter-in-law, and gave his wife a pecuniary 
legacy in addition to the benefit she derived 
under his said will, and concluded, “ In all other 
respects I confirm my said u ill except as altered 
by a certain codicil made thereto in 1878, 
whereby I revoke a legacy to my daughter 
Mary ” : — Held, that the words of confirmation 
in the first and third codicils were to be read 
as meaning that the testator did not intend 
to alter his general testamentary dispositions 
further than in the specific way mentioned 
in those codicils ; and that the devise in the 
second codicil being clear, no intention to 
revoke it had been shown with sufficient 
clearness to enable the Court to reject that 
devise. Follett v. Pettman, 23 L. E., Ch. I)., 
S37 ; 62 L. J., Ch., 621 ; 48 L. T. 866 ; 31 W. H. 
779 


VII. BY EXPBESSIOH, “THIS IS MY 
BAST WILL.’^ 








to pass the copyholds, by revoking the former 
will, except so far as it expressed that inten- 
tion, because the intention expressed by the 
fiitot will was to give all the copyholds to 
thioc only of the five objects to whom the 
geneial devise in the second will was made, 
and therefore that intention could not apply 
to the second will. Preemam v. Freeman^ 1 
Kay 479 ; 2 Eq. Eep. 622. Affirmed 2S L. J., 
Ch , 838 ; 5 De G. M. ic G. 704; 2 W. E. 668. 

3. When a later will docs not expressly 
revoke an earlier one, and the two may stand 
together in several important matters, it lies 
on the paity im]jugning the earlier will to 
pi'ovc the intention of the testator to revoke it 
by the later ; and, in deciding such a question, 
conjecture or alight piobabilitics are not suffi- 
cient, and the words, “ this is niy last will,*’ are 
not entitled to any weight whatever. Le&lle 
V. Leslie, 6 Ir. E., Eq., 332. 

4. A testamentaiy paper relating to real 
estate alone, commencing, “This is the last 
will and testament ol me, relating to all my 
real estate whatsoever”* — Held, totally to re- 
voke a prior will. Plenty v. TFust, 16 Beav. 
173 ; 17 Jur. 9 ; 22 L. J„ Ch., 185. 


2. testator being entitled to a reversion 
in fee in copyhold piopert}, which ho had not 
sunendered to the use of his will, and being 
also entitled to ceiiain freeholds in fee simple 
in iwsacsfaion, made a will in 1801, by which 
he affected to devise these copyholds" and all 
other his freehold, leasehold, and copyhold 
estates, to his wdfe for life, with remainder to 
his three younger children, Thomas, John, and 
Eliza. In 1807 he made another will, com- 
mencing with the w’ords, “This is the last will 
and testament of me,” etc., and thereby, after 
reciting that on his death his eldest son, 
Edward, would become entitled to all his 
freehold estates, the testator gave all his real 
and personal estates to his wife for life, and 
after her death all his “ property ” and effects 
to all his children, except Edward, equally, 
share and shaie alike. The testator died in 
1807, leaving bis said four chilcEen, and also 
two others born since the date of the former 
will. In 1861 the reversion of the copyholds 
fell into possession:— Held, that, as there was 
freehold property upon which the general 
■devise in the second will could operate, there 
y/as ^no ground for deciding that it revoked 
the intended devise of the copyholds by the 
former will Held, further, th*at it was im- 
p^ossible to consider the intention to devise the 
. copyholds expressed in the first will to be a 
« for supplying a surrender to the uses of 
testator’s wEl generally, and thus to make 
general devise in the seoond will operate 


VIII. mmmom eecital. 


6. Tcstatoi, by codicil, revoked the legacy of 
501. bequeathed to his sister. Tne only legacy 
given to her was lOOZ. given by the will ; as to 


the effect of the codicil, yncere, CafTingtmi 
Qjord') Y. PaijnCj 5 Ves. 406. 


6. Testator gave the interest of 2,0007 to 
G. S., and at Ms death to his children; and 
alter making some other gifts, “the sum of 
1,0007 to G. S. in addition to 1,0007 before 
mentioned :~-Hcld, that the gift of 2,0007 was 
not cut doun by the subsequent gift, and that 
the limitations affecting the fast gift were not 
can led on to the subsequent gift, wdiichwas to 
G. 8. absolutely . Maim v. FiUlcr, 2 W. E. 610; 

1 Kay 624 ; 23 L. J., Ch., 543 ; 2 Eq. Eep, 1085. 
j 7. A tcstaliix by her will gives a legacy of 
. 5007 to be invested, and the annual produce 
' paid to E. H. for life ; and after hei death to 
I J. H. absolutelyu The tcstatiix then makes 
live codicils, by some of which she gave several 
legacies of the same amount to the same j>eison^ 
as she had previously given by other codicils 
anterior in date, expressing, in other instances 
of legacies given, that those legacies were in 
addition to those already given, but not using 
the woids, “in addition to,” where she gives 
the same sums to the same persons as before 
in a former codicil, E. H. dies before the 
testatrix, who, after the death of E. H., by a 
codicil to her will, declares that she revokes 
the legacy of 1007 given to J* H. Bvidenco 
is adduced to .show that the testatiix intended 
to cancel two of the codicils, supported by 
the fact that she calls her fourth codicil her 
tliM codicil, and also that she piomised to 
settle 4007 on J. H, The will ami all the codiollp 
are proved, notwithstanding such evidence; 
and on the questions, first, whether the lega* 
oios given twice over were, in the second 
instance, substitutionary or cumulative ; and 
whether the revocation as to the legacy called 
1007 revoked the legacy of 6007 given to J. H.; 
—Held, that the codicils being Ml admitted tOi 
probate, the legacies given twice over 
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niece, gave the residue of her estate in equal 
moieties to two other nephews. By a codicil, 
after reciting that she bequeathed to her two 
nephews one-fifth of her estate, and had given 
the residue equally between the children of 
her deceased nephews and niece, she gave 
certain directions concerning the share of any 
of the said children who should not njiply for 
it within a year : —Held, that the recital in the 
codicil was merely an erroneous reference to 
the will, and did not cut down the original 
residuary gift to the nephews, nor give the 
children of the deceased nephews and niece 
any gieater interest than that which they took 
under the will. ySmrlett v. Tlmrlim^ 21 W. B. 
728 ; 28 L. T., K. S., 583. 

See also L. 
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1. Te&tatiisr, by codicil, gave to A. the 
legacy gi’ven by her \\ill to the children of 

B. , “as I know not whether any of them are 
alive, and if tliey are well provided for, though 
they are living.” B. is entitled; the con&tiuc- 
tion being that, if they are living, they are well 
provided for. Att.-Gen. v. Ward, 3 Ves. 327. 

2. Testator by his will gave legacies to A. 
and B., describing them as grandchildren of 

C. , and their residence in A. By a codicil he 
revoked these legacies, giving as a reason that 
legatees were dead. The fact not being true, 
they wcie held entitled upon proof of identity. 
Camj?hell v. French, 3 Ves. 321. 

3. A testator bequeathed the residue of his 
personal estate to his daughter, on trust for 
her maintenance and siippoit until she at- 
tain '^d twenty-one, or married with the consent 
of his tiustees under that age, and, upon her 
attaining such age or her marriage, for her 
separate use, with remainder to her children; 
and, in case of her death without issue, then 
over. The testator afterwards declared by a 
codicil, that in consequence of a nervous 
debility his daughter was unfit for the control 
of herself, and his will was that she should 
not mairy, and in case of her marriage or 
death he gave the propcity he had bequeathed 
to her over to the same legatees in remainder: 
— Held, that the limitation over by the codicil, 
being in general lestraint of marriage, w^as 
void as to the life interest of the daughtet ; 
that the Court w ould not inquire into the fact 
of whether the testator was mistaken or not, 
with reference to his daughters health or 
capacity, queere, Morleq v. Fe^inoldson, 2 
Hare 570; 12 L. J., N. Ch., 372; 7 Jur. 
938. 

4. A testator having by his will given 4,000/. 
to certain charitable institutions, made a codicil 
as follows : “ Presuming and believing that the 
lental of my estate will pioducc 16,000/. a } ear, 
I give those institutions 4,OOOZ. moie.” Tlie 
income of the estate, however, was at his death 
much less than 16,000/. a year:— Pleld, that 
the testator’s reason for the gift of the second 
4,000/. being the supposed increase of his 
property, and the fact of such increase being 
incorrect, the gift of this 4,000/. failed. Tlioims 
V. Howell, 43 L. J., Ch., 511. 

Bee also L. viii, qmt. 


X. tmimrmm oe tebsts. weethee 

WHOIEY OE EAETIALLY EEVOKED. 

5. Where a codicil contains an unbroken set 
of limitations not reconcilable with those in 
the will and exhausting the fee, it is to he 
inferred that the testator intended to dispose 
of the whole fee by the codicil, which he had 
otherwise disposed of by his will. Halp v. 
I)ahj, 2 J. & L. 752, B. C., on re-hearing, 8 Ir. 
Eq. R.508. 

Testator devised lands i o the use of E. for 
life without impeachment of waste, remainder 
to tiustees during his life to preserve, etc., re- 
mainder after his decease to trustees for a term 
of 500 years, upon trust to raise portions for Ms 
younger children, remainder to Ms first and 
othht sons in tail male, with several remainders 
over. By a codicil to his will the testator 
wtoked any bequest or devise to H. by any 


former will or codicil, and he devi'^ed the 
same lands to H. during hLs life, subject to an 
annuity which he had by deed charged thereon, 
remainder to M. dining his life to preserve, 
etc , remainder to the first and other sons of 
H. in tail, remainder to M. D. in fee ; and he 
directed that the codicil should be taken as 
part of Ms will. SemhLe, that the devise of 
the term of 500 years and the trusts thereof 
ai-e revoked by the codicil. Ih. 

6. Case of revocation of will by codicil. Fry 
V. Frentiee, 9 Jur. 894. 

7. A legacy is given to M., with a contingent 
limitation over to N. in the event of M. dying 
without children. The legacy to M. is adeemed 
by a subsequent gift to M. in the lifetime of 
the testatrix, to which no limitation in favour 
of N. is attached. The legacy is not merely 
adeemed as to M., but also extinguished as to 
N. Twinhig v. Powell, 2 Colly. 262. 

8. A testator, by his will, gave the income 
of shares in a bank to E , a married woman, 
for life, provided she were a widow at the 
time of his death, or should become such 
afterwards, but during her widowhood only ; 
and gave the income during the coverture of 
B. to P. He also gave P. 800/., in case B, 
should become a widow, in lieu of the income 
of the shares. By a codicil the testator re- 
voked the gift of this income, and gave a 
portion of the income to E. for life, whether 
she were a widow at the time of his death or 
not, or should become such afterwards or not. 
At the time of the testator’s death B, was 
under coverture : — Held, that P. was not en- 
titled to the 800/. at the death of the testator, 
and would become entitled only in the event 
of E. becoming a widow. Iloffismh v. MorH^ 
S071, 2 y. & Coll. 0, 0. 652 ; 13 L. J., N. B., Ch., 
68; 8 Jur. 304. 

! 9. Devise and bequest of real and personal 

estate to a person for life, with limitations 
over. By a codicil reciting the devise and 
bequest, "and also the limitations over, the 
devi^es and bequests were revoked, “ so far as 
related to the tenant for life ; ” but “ estates,” 
both real and personal, out of which the in- 
terest of the tenant for life was carved, were 
directed to sink into the lesidue : — Held, that 
this was a revocation of the interest of the 
tenant for life only. Ives v. Ives, 4 Y. & Coll. 
34; 4 Jur. 265. 

10. A testatrix having, by her will, devised 
two different properties among her nephews 
successively for life, remainder to their issue 
in strict settlement, making A. the head of 
one set of the limitations, and B, of the other, 
by a codicil reciting that she had made de- 
vises to A, and B. respor lively, and that she 
wished to make them change places as to the 
pi’operties so devised, revoked** the said be- 
quests by my will made to the said A, and B. 
respectively,” and left and bequeathed ** the 
property and provision by my said will devised 
to the said A. to B., his heirs, exeentors, ad- 
ministrators, and assigns,” and in like manner 
** as to A. and bis heirs, etc.,” with respect to 
the property devised by the will to 

that the codicil revoked all the limitations 
the will subsequently to A. and B.’s estates 
respectively, and vested the respective pro- 
perties in A, and B. absolutely, Murray v, 
Jvimstou, 2 Con. k B. 101 ; 3 Dr. k War. 143# 

11. A. by his will devised certain lands to Ba* 


1 llliK: i 


, ilu,. v4.fl f A.J 
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and Ms lieirs, in trust for the use of his son E. 
for life, remainder to be to preserve contingent 


citing that he had given the P. estate to J L 
he revoked the said P. estate, and gave it to 
X P. ; and, after further reciting that he had 
given the said 0. estate in his will to J, P., he 
revoked the said bequest, and gave the 'said C. 
estate^ to J, : — Held, that the limitations in 
the will of the two estates were revolted, and 
that J. P. took P. in fee ; and J. L., 0. in fee 
Plitllips V. Alien, 7 Sim. 446. 

4. The testator bequeathed the residue of 
his personal estate to his daughter upon trust 
for her maintenance and support, until she 
attained twenty-one, or married with the con- 
sent of his trustees under that age, and upon 
her attaining such age or her nianiage, for 
her sepaiate use, with remainder to her chil- 
dren ; and, in case of her death, without issue 
he bequeathed the same to certain legatees in 
remainder. The testator aftei wards declared 
by a codicil, that, in consequence of a nervous 
debility, his daughter was unfit for the contiol 
of herself, and his will was that she should 
not marry ; and in case of her mariiage or 
death, he gave the property he had bequeathed 
to her over to the same legatees in remainder 
The limitation over by the codicil, being void 
as to the life interest of the daughter, as being 
in general restraint of marriage, gucsTe, whether 
*5?® interest in remainder bequeathed to the 
children of the daughter by the will was re- 
voktid by the codicil. Morley v. Metmoldsmt, 

2 Hare 670; 12 L. J., K. S., Oh., 372; 7 Jur! 

hob. 

5. A testator gave the dividends of a sum 
ot stock to his son A., and after his death he 
gave the capital to A.^s children on their 
attaining twenty-one. And after giving other 
legacies in similar terms to his other sons and 
daughters, he gave the dividends of his lesi- 
duary peisonal estate, after his wile’s death, to 
his seven children, “or such of them as should 
be entitled thereto,” during thdr several and 
mspectivc lives, to be divided between them 
m the proportions which the >eaily dividends 
thereinbefore specifically bequeathed to them 
respectively bore to one another; and after 
the deceases of the said chilclien, he gave the 
capital between the children of all h!s seven 
children equally on their attaining twenty-one. 
•rA®’ testator, after reciting the 

gift of the dividends to his son A., levoked 
the said legacy,” and gave him the dividends 
of a similar sumr—Held, fiist, that the codicil 
revoked only the life inteicst given to A,, and 
that his children were entitled to the kxger 
lamcy under the terms of the original will. 
Secondly, that ^ the difference of interest of 


sons ox js, in xau male, witii remainders over, 
A., by a codicil, reciting that by his will he 
had devised these lands to E. and his heirs on 
the trust therein mentioned, proceeded thus : 
“I do hereby revoke that part of my wili 
whereby I devised the said lands unto my son 
E, ; and I hereby devise, etc , the said lands unto 
my sons W. and E. and to the survivors of 
them, and the heirs of such survdvor, upon 


them, and the heirs of such , 

certain trusts thereafter mentioned, aud^ to 
and for no other use, etc., whatever ; and I do 
hereby ratify and confiim my said will in all 
its parts, save so far as it has been rev^oked and 
altered by this piesent codicE, which is to be 
taken as part of my said will.” The trusts of 
the codicil did not exhaust the fee, and were 
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Mm and die under twenty-one, without having 
been married, the share of each of them so 
dying, as well original as accruing, should go 
to the survivor and survivors, other and others. 
The testator revoked the trust created as 
regarded two of his nephews, A. and B. A. 
had attained twenty-one, survhed the testator, 
and was living, B. attained twenty-one and 
died, living the testator: — Held, that the 
limitations over of their shares were revoked, 
and that they went to the heir-at-law and 
next of kin. Botilcoft v. JBcnileoU, 2 Brew. 25; 
18 Jur. 231; 23 L, J., Ch., 57; 2 W. B. 52; 
2 Eq, Bep. 457. 

Gift to an executor of 100^?.; gift by a codicil 
of 5001 in substitution thereof, then that gift 
revoked ; the prior gift of the 1001 is not set 
up again. Ik 

1. A testatrix gave her residuary personal 
estate to trustees in trust as to one-fourth for 
her granddaughter A., and as to the remaining 
three-fourths in trust for the children of her 
daughter B., with certain after limitations. 
Afterwards, by an informal codicil, she desired 
her will to be altered, so that instead of her 
granddaughter A. receiving one-fourth part 
of the trust estate, such estate should he 
equally divided between A, and the children 
*‘now born or hereafter to bo born” of her 
daughter B. The \^ill directed the trustees 
to hold the residuary personal estate in the 
proportions above mentioned on certain trusts 
in favour of A, and the children of B., with 
certain limitations over: — Held, that the 
codicil merely altered the proportions and did 
not affect the trusts and limitations. Armltam 
V, ABliton, 20 L. T., N. S., 102. 

2. Power given by will and codicil to sell 
to certain persons at a fixed price, revoked 
by a subsequent codicil devising the premises 
to trustees to be sold for the payment of 
debts, and subject thereto upon the limitations 
of the will. £7 ^ges v. Miee, 1 J ao. & Walk. 74. 

Whether power in a will to sell several 
estates to certain persons at a fixed price, is 
entirely revoked by a codicil devising one of 
the estates to different uses, gumve. Ih. 

S, A testator ga\e to each of his daughters a 
legacy of l,500l, and also gave a legacy of 
6,600l. upon trusts to each of them and her 
children, and in the event of any of the 
daughters dying without isbue, or, having 
children, they should die without attaining a 
vested interest, he directed that the 6,500/. 
legacy of each of such last-mentioned daughters 
should go over to the other daughters and their 
children, in equal shares per stirpes^ their 
respective shares to be held upon the same 
trusts for them and their respective children 
as were declared concerning their original 
legacies of 6,5001 Afterwards, on the mar- 
riage of E„ one of Ms daughters, he settled 
on her by deed 8,000/. By a codicil reciting 
the gift of the two sets of legacies and the 
advance of the 8,000/,, and that the testator 
intended it to be in satisfaction of the two 
legacies of 1,500/. and 6,500/. bequeathed to 
or for her benefit as aforesaid, he revoked 
the legacies of 1,500/. and 6,600/., in and by 
Ms wiE given and bequeathed ** to or for the 
benett” of his daughter A„ **and otherwise 
m in the will ** was mentioned Held (re* 
jscAm 3 N. s., ISl ; 6 W. E. 829), that 
ociaJ<fil rwoked only the original levies 








of 6,5007* and 1,600/. to E, and her children, 
and not their contingent interest under the 
gift over of the other 6,500/. legacies. Agnem 

V. Poj)e, 1 Be G. & J. 49; 3 Jur., N. S., 625 : 

5 W, E. 512. 

Held, also, that though the trusts of the 
accruing shares in favour of 1. and her 
children were declared only by reference to 
the trusts of their original legacy, the revoca- 
tion of the original legacy did not invalidate 
the declaration of the trusts of the accruing 
shares. Ih. 

4. A., by will, bequeathed his ready money, 
and money out at interest at his decease, to 
trustees, upon trust to pay thereout legacies, 
and in the next place to pay, distribute, and 
divide all the remainder unto and between his 
nephews and nieces ; but directed that in case 
of the death of any of his nephews or nieces 
before receiving their shares, then the share 
or shares of him, her, or them so dying should 
be paid to the survivors. By a codicil he gave 
to his wife all his real and personal estate and 
effects which he should be possessed of or en- 
titled to at time of his decease, to hold the 
same during her life :—Held, that the bequest 
in the codicil did not include the ready money,, 
etc., mentioned in the will. i?a ArrmBmUh^ 

6 Jur., N. S., 1231 ; 29 L. J., Ch., 774 ; 8 

W. R. 555, S. C. on appeal 7 Jur., K B., 9 ; 
30 L. J., Ch., 148; 9 W. B. 258; 2 Be G. E. 
& G. 474. 

5. A testatrix having by her will blended 
the proceeds of her real and personal estate 
into one fund, and having made a charge not 
exceeding 5,000/. on such mixed fund in favour 
of A., subsequently by codicil devises her real 
estate to A. in fee simple, freed and discharged 
from all her debts, liabilities, and engage- 
ments, and also from any charges created by 
her said will, if any. On the question, 
whether the exoneration of the real estate 
devised to A. by the codicil threw the burthen, 
of the whole charge of 5,000/. upon the resi- 
duary personal estate* — Held, that it did, 
Tatloch V. Jeiilixm, 2 Kay G54 ; 23 B. J., Ch., 
767 ; 18 Jur. 891. 

XI. BEBSOHAITY SETTLED OH TRUSTS OF 
BEAL ESTATE. MODIFICATIOK OF 
USES OF THE BEADTT. 



6. Bevise of real estates to trustees and 

their heirs, upon trust to convey upon eertaim 
trusts, and subject thereto to several natural 
sons successively in strict settlement. The 
testator also gave the residue of his personal 
estate upon trust to be laid out in land to be 
settled to the same uses, etc. A codicil, re* 
voking so much of the will as directed the 
settlement of Ms said estate upon his sons, 
and varying the order of limitations to Ms 
heirs, was considered as confined to that 
object, operating by way of substitution only, 
not as a revocation of the devise, and therefore 
extending to the estates to be purchased with 
the personal estate. Cmnngim v. 

5 Yes. 404. ‘ 

7. Testator devised real estate to A# In tail 
mail* remainder over, and gave a sum of money 
in trust to be laid out in land to be settled to 
the same uses ; by codicil he devised the same* 
real estate to B. and his heirs, and gave 

thin^ that he had given by hSs wifi to 4*> ^ 

f 111 s 



4 
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as ample a manner to B. : B. is tenant in fee 
of the real estate* and is entitled to have the 
money paid to him. Toume v. Oonibe, 4 Ves. 
101 . 

1. A testator devised his freehold estates to 
certain uses. The will contained a name and 
arms clause and poweis of leasing and sale 
and exchange. He then devised his copyhold 
and leasehold estates upon trusts to correspond 
with the uses declared of the freeholds. By a 
codicil to his will he vaiied the uses declared 
concerning the freeholds, but made no mention 
of the copyholds and leaseholds. He directed 
that the codicil should be taken as a part of 
and added to his will. All the circumstances 
of the case rendered it exceedingly incon- 
venient that the copyholds and leaseholds 
should dev oh e in a dijSerent way from the 
freeholds : — Held, that the trusts of the copy- 
holds and leaseholds declared by the will 
were not revoked by the codicil, and that the 
copyholds and leaseholds passed according to 
the trusts declared by the will, and the free- 
holds according to the uses declared by the 
codicil. Martinem^. Bnggs, 45 L. J., Cb., 

Held, that though it was in the highest 
degree probable that the testator intended the 
copyholds and leaseholds to go with the free- 
holds, and it was productive of gieat incon- 
venience that they should not do so, yet, as 
there were no words in the codicil to give 
etect to such intention, the Court could not 
supply them, and the copyholds and leaseholds 
declared by the will, 
b. C. L T., N. S , 283 ; 23 W. K. 899. 

z, A testator devised his freehold estates to 
certain uses, and piovided that any peison be- 
coming entitled thereto should take and use 
ins name and arms. He then devised his 
copyhold estates (upon which stood his prin- 
cipal mansion house) and his leasehold estates 
to trustees, to be held by them upon tnists, as 
far as the nature of the several estates would 
allow, to correspond with the uses before 
declared as to his freehold estates. Sub&e- 
quently, by a codicil, which he stated was to 
be taken as part of, and added to, his will, he 
® deolaxed in his will as to his 
fieehoia estetes, and declared that the proviso 

limitations. No mention was 
codicil of the copyhold and 
leasehold estates:— Held, that thhusrh it was 

“I'ccmstances, that he in- 
leasehold estates to 
Hared freeholds as de- 

‘here '^'cre no 

wor^ therein which affected it, the Court 

3“ copyhold 

passed aocoiding to the 
» trc^ onginally declared in the will ° Zana- 

freeholds in Dorset- 

S 0002 ■ to' trMts, and bequeathed 

StsMre to la“ds in 

^oreatshuc w be held upon the same tru<^tq 

- &^°and allf ° d®? if 

j. and decBh'ed ■ other trusts withonf' 
revocation of the bequest of I 


8 L. R., Ch. B., 558; 20 W. R. 091 ; 38 L. T., 
N. S., 502. 


XIL mET OF EESIBTO BY BOTH WIZL 
Am COBI0IB, 

4. The gift of a residue which is MMem 
verdis the same in the first and foiiith 
codicils, makes it manifest that the testate* 
intended to substitute one in place of tin* 
other. JSt, Alkms ( Duke) v. Beauderk^ 2 Atk, 
636. And see 1 Bro. C. C. 392. 

5. A testatoi by his will ga\ e the residue of 
his personal estate to his wife for her life, 
and after her decease to Sir C. E. B., abso- 
lutely ; he subsequently, by a codicil which 
did not affect the gift of the residue, altered 
his will in some respects, and confirmed it 
in every other. Kext day he made a second 
codicil, by which he gave some pecuniary and 
specific legacies, and concluded thus: *'Ali 
the lest and residue of my property not here- 
inbefore (or by my will or any other codicil) 
disposed of, I give and bequeath to my 
nephew, C. F. Y., and to Sir C. B. D., their 
executors, administrators, and assigns, after 
the death of my said dear wife, equally to be 
divided between them Held, that the above 
clause of the second codicil was a revocation 
of the gift by the will of the residue to Sir 
C. E, D., and that he was accoidingly only 
entitled to an equal share thereof with C. F. Y, 
Jflardwieke (Bari) v. Douglas, 7 CL & f . 705 • 
West 555. Reveising S. C. 7wm, Douglas v! 
Leake, 5 L. J., N. S., Oh., 25. 

6. A testator bequeathed all the residue of 
the estate and effects, which at his death he 
should have power to dispose of, to trustees in 
trust for the sepaiate use of a married woman for 
her life, with a general power of appointment 
over the capital of the fund, and a limitation 
(in default of appointment), in trust for such 
persons of hei blood and kindred as would be 
entitled, under the Statute of Bustrlbutiona, 
to her personal estate, if she had died un- 
married, By a codicil he bequeathed an 
annuity and gave all his property, in houses 

I or in the funds, or of any other sort, not 
disposed of by his will, and which had 
accumulated since the making thereof, In 
trust for the married woman and three other 
®fi^^lly Ijo be divided amongst them, 
Ijiere was, at the testator’s death, no descrip- 
tion of property not disposed of by his will or 
accumulated since :-Held, that the beneficial 
title to the testator s property was not affected 
bj the codicil, unless in the event of the married 
woman s death without having fully exercised 
her power, and without leaving any person of 
her blood and kindmd living at her death, 
Lee V. Delam, 4 De G. & Sm. 1 ; 14 dnr 861 
/oAm to A. for life the inte«| 

ot 300^^ or thereabouts, invested by her hi Ih# 
General Steam Isavigation Company, ^d ih4 
interest of 200?. : and after AM deal! sS4 
gave the « said principal sum of |£ AM 
cnUclren ; and she directed that in Ol her 
personal estate proving insufficient for 
payment of her legaciessuchde^ -*-- - ’ 

be rnade up out of ■ 
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the legacy of 300^^. was specific, and was 
ie\o'kcd by the codicil, and that the legacy of 
200/ was not i evoked, but lemaincd chaigecl 
on the ical estate. Kermode v. Maedimald, 3 
L. E., Ch., 584 ; 37 L. J , Ch., 879 ; 19 L. T., 
N. S., 179 ; 17 W. B, 4. Affiiming 1 L, B., Bq., 
457 ; 35 L. J., Ch., 358 ; 14 W. B. 415. 

1. Testator bequeaths as follows : — “ As to 
nil that ray leasehold house in L. and all ray 
household goods and furniture thcie and at 8., 
and as to all my |3late, linen, china, pictures, 
li\c and dead stock, and all the residue of 
ray goods, chattels, and peisonal estate, etc., 

1 Give and bequeath the same to A,'’ By a 
codicil he revokes the bequest “ of the residue ” 
to A , and gives “ the residue of his said per- 
sonal estate ” to B. ; the gift of the gcneial 
residue only, and not of the articles enume- 
rated, is revoked by this codicil, darhe y. 
Butler^ 1 Meriv. 304. 

2. Eifect of conflicting dispositions in a will 
and in a codicil of the same rosidnaiy per- j 
sonal estate. Smford v. Sanford, 1 De G. & i 
Bm. 67 ; 11 Jur, 322. 

3. Testator, by will, distributed 7,300/. stock 
amongst several legatees, except 200/ suiqilus 
of the stock, which he directeci to be applied 
in def laying any necessaiy expenses. By a 
codicil, dated two years after the w ill, at w’hicb 
time there was, by icason of ceitam era&uies 
made in liis will, a much laigei surplus than 
200/ otock, he left “ the surplus of his money 
in^ funds,” to be appropriated as bis executors 
might think proper among the several legatees. 
By a subsec|uent codicil, dated a few days 
after the foimer, the testator, aftei bequeathing 
ccitain snuff-boxes, etc., and stating that there 
appeared “a sniplus remaining after the 
legacies aforesaid were paid,” begged his 
executor to distribute the same among the 
children of his son W. There was piroperty 
■of inconsiderable amount besides stock, to 
which the lesidiiary bequest (‘ontained in the 
last codicil might be applied: — Held, that 
that bequest diet not opeiate as a revocation 
of the bequest of the surplus of the funds 
contained in the second codicil. Imjlefield v. 
Cofjhlan, 2 Colly. 247. 

4. A testator directed his trustees and exe- 

cutors to pay his debts and funeral and testa- 
mentary expenses out of his pei sonal estate, 
and if that should be insufficient, he chaiged 
them on his real estate; and he bequeathed 
all the rest and residue of his personal estate 
to Ms daughters. By a codicil, after making 
alterations in the dispositions of his leal estate, 
he proceeded : “ As to all moneys that may 
be left after my decease, I give and bequeath 
the same ” upon the trusts therein mentioned : 
—Held, that the gift in the codicil was only 
a gift of the money which was in the testator’s 
hands at Ms death ; and that, subject to this 
exception, the residuary gift in the will re- 
mained in force. v. 8 L. 

Ch. D., 789 ; 47 L. J., Ch., 857 ; 27 W. B. 100; 
39 L. T., N, S., 180. 

Bee aim XIII. ii. 

xm BirrocATioisr, whethee oe estate 

^ OE OEEICE, 

W Jifetator gave the residue of his personal 
■ ,.4 , Mece, and apxiointed her executrix. 


By a codicil he appointed A. and B. his re- 
siduary legatees and executois: - Held, that 
though power to pi me the will and codnul wa^ 
reserved to the niece, the gift of the lesidue 
to her was wholly t evoked. Emm v. Emm, 
17 Sim. 107; 14 Jur ,183. 

6. A testator demised real estates to two 
trustees. By a codicil he appointed another 
peison to be a trustee and exe( utoi of his uill, 
in the place of one of the two trustees wdiom 
he did not wish to act as executoi*, in con- 
sequence of his being an inteiested party in 
the disposal of his estate: — Held, that the 
codicil \\ as a re\ ocation of the devise to the 
disjilaced trustees, as well as of the office* 
Be MowjlCs Will, 4 Be G. & Sm. 371 ; 15 Jur. 
943; 20L. J.,Ch., 422. 

7. A testator, havii g* bequeathed 2,000/. to 
G., and appointed him executor and trustee, 
made a codicil whereby he revoked Ms ap- 
pointment as executor and trustee, and nomi- 
nated T. in his stead, and directed that the 
will, and a codicil previously executed, should 
be recei\ cd and construed “ as if the name of 
T. had been inserted in the place and stead of 
that of G.”: — Held, that the legacies were not 
revoked, it appearing on the construction of 
the will and codicil that they were not gifts 
to G. rirtute ojjicii. Be Bimlitry, 10 Ir. B., 
Eq., 108. 

8. A legacy given to the testator’s trustees 
and executors as a mark of his respect for 
them • — Held, not revoked by a codicil ap- 
pointiug other trustees in their room, and 
giving a legacy of equal amount to the newly 
appointed trustees and c\ editors in similar 
language. Bmjem v. Buryess, 1 Colly. 367 : 

8 Jur. 660. 

^9. A devise of lands to trustees, who are 
afterwards changed by a codicil, is not re- 
voked by the codicil ; but the new trustees 
shall stand seised upon the trusts of the will, 
although the word “ heirs ” is made use r '* in 
the codicil. Ackerlei/ v. Vernon, 3 Bro. P. G. 
85; 9 Mod, 68; IP. W. 733 ; Com. 381; 2 Eq. 
Abr. 209. ^ 

10. Testator, by his will, directeci that his 
trade should he caniecl on by his daughter 
and others, as trustees, for ten years, when the 
concern should be closed, the property sold, 
the produce invested in the funds, and the 
funds held in trust as to one moiety for the 
benefit of the daughter and her children, and 
as to the other moiety for the benefit of the 
children of his brother. By a codicil the tes- 
tator revoked that part of his will which em- 
powered his trustees to sell his eifects, and 
instead thereof he authorised his daughter to 
take possession of all furniture, stock in trade, 
and every description of property found on his 
the testator’s premises, to be disposed of at her 
discretion ;-~Held, that the effect of the codicil 
was not to alter the enjoyment of the property, 
hut only to constitute the daughter sole 
trustee under the will. Nemman v. Lade. I 
Y. & CoH. 0. 0. 680.^ 

^ 11. A testator devised all his real property to 
his youngest son and his heirs, but if he should 
die unmarried, then to his sisters apd their 
heirs. By a oodleih he declared that he left in 
trust to his executors the whole of the property 
of ev ery description which he had willed to his 
youngest son Held, that the beuefielal dis?- ^ 
position m^de by the will was not revoked^ bui , 




. -J .» 


lyiifiii 




’ -V-i. «.- \ 


1m 


lilill 

i® 


34f'i ' ' I 

.. '''fi,V' ! 


mupBii 


llll#®lfif 

^iiliiispsi 




WILL— Opebahon of Wills aud Codicils, Etc. 



that the oseoiitors took subject to thetra^s 
thereby deolared. Froggatt v. Wterdell, 3 Ue 
G. & Sm. 685 ; 14 Jur. 1101. 

1. Testator gave the residue o£ his estate to 
two trustees in trust, out of the produce, to 
inyest 4,OOOL in the funds, in trust for his 
granddaughter for her life, and after her 
death for her childien, and on failure of 
children he directed that the capital should 
fall into the residue. By a codicil reciting 
that he had, hy his will, given to the two 
tiustees, in trust, fox his granddaughter 4,00W. 

5 per cents standing in his name, and that he | 
was desirous that such tiust should be executed j 
by three persons, he appointed another person 
to be a co-trustee and guardian of his grand- 
daughter, jointly with the two named in his 
will! and he directed that his said trustees 
should tiansfer the said stock to his grand- 
daughter free from all deductions Held, that 
the testator did not intend to give 4,0002. stock 
to Ms granddaughter absolutely, but meiely 
that the trusts declared hy Ms will of the 
4,000?. should be perfoimed by three persons 
instead of two. Bmry v. Cntndall, 7 Sim. 
4S0j4L. J., iT. S., Ch.,2GL 

% EHYOCATIOK or OKI or SEYEEAI 

orricEs. 

% On a devise to three upon certain trusts, 
and giving the guardianship to the trustees 
and his wife, who weie to maintain, etc., out of 
the trust property, the testator afterwards, by 
oo<licil reciting their appointment as executois 
and trustees of Ms 'will, revoked the appoint- 
ment of two, and substituted two others to act 
as trustees and executors with the others 
Held, that it did not revoke the original 
appointment of the two so removed to act as 
guardians, Me Parli, 14 Sim. 89; 13 L, J., 

S., CM, 369; 8 Jur. 372. 

3, A testator appointed his wife sole exe- 
cutrix, and he made her and A. trustees. By 
a codicil he revoked the appointment of his 
wife as an executrix, on the ground that “ the 
duties were too arduous for a lady,” and he 
appointed A., B., and 0. ** executors in trust of 
Ms will.” By another codicil he referred to 
Ms having revoked the executorship, and to 
having appointed A,, B., and C. executois : — 
Held, that the revocation was confined to the 
office of exccutiix only. Graham v. Graham^ 
16 Beav. 550; 17 Jur. 569 ; 22 L. J., CM, 937. 

4. A testatiix by her will appointed A. and 

B. executors and trustees thereof. By a codi- 
cil, she revoked the appointment of A. as exe- 
cutor, and appointed C. executor, and gave to 

C. ^‘allthe powers and authorities to enable 
I him to carry out the trusts of her will as were 
‘ given hy the will to A.” The testatrix thereby 

Msd .declared her intention to be, that the 
' , c<^Ml should only “affect the appointment of 
, of her will**:— -Ileld, that B. 

an^ c. were exeouxors, and A., B., and 0. 
trustees Ml the will. WeTley v. 'Wovlexj^ 18 
''x J.^i-^ 8854 W. S,216, 

, ■ , The testator appointed A., B., and 0. Ms 
' •Axecnfbrs and trustees, and devised and be- 
" ed to them his real and personal estate 
st. By a codicil, he desired that A.,^ 

. will as '* executor,” ]be Eid longer 




but he made no alteration in the devise:— 
Held, that A. still remained a trustee of the 
will. Carf might v. Bliepheard, 17 Beav. 301. 

The testator appointed A , B., and C. to be 
trustees and executors. He revoked the ap- 
pointment of 0. as executor and trustee by Ins 
first codicil. By a second codicil he revoked 
the appointment of B. and C. as executors, but 
ratified his •will, except as altei ed thereby : — 
Held, that the first codicil was not revoked, 
and that C. wuas not a tmstee. It). 

6. The testator appointed his widow and 
two other persons guardians of his cMIdrm. 
By a codicil, he “left their care, chaigc, and 
education” to his widow: — Held, that the 
appointment hy the will of guardians was not 
revoked by the* codicil. Hare v. Hare, 5 Beav. 
629 ; 12 L. J., H. S., Ch., 341 ; 7 Jur. 336. 

X7. EEVOCATIOK OE GIET TO A JOIIT 
TEHAKT. 

7. Devise of residue to A. and B. Codicil 
1 evokes every legacy, thing, and part as to A. ; 
B. shall take the whole. Humphrey v. TayUitr^ 
Ambl. 138. 

If an estate is limited to two jointly, the 
one capable of taking and the other not, ho 
who is capable shall take the whole. Ih, ^ 

Besidueto two executors in nature of joint 
tenancy; will re\okcd by codicil as to one: 
other takes whole. S. C. no7}i» Eumphmj ir. 
Taylor i Dick. 161. 


XVI. lEHACIES CHAEOEB OK EEAX 
ESTATE. 

1. Legacies gh^GTh hj a Valid Codicil „ 7614. 

2. B^eet of BxpresBlons '•^HereiiV'’ amt 

“ TImehiafterf 7616. 

3. Effect of Hi attested Codicil^ 7616. 

4. Effect of JRevocatioii of Lcvlse of Lands 

Charged^ 7618. 

5. As to Charge sf Legacies Generally. Hce 

HEaAcy, VII. 


1. legacies given hy a Valid Codicil. 

8. One gives legacies by Ms will, and other 
legacies by his codicil, and the lands are 
charged with the legacies in the \ull only, 
anci the personal estate is not sufficient to 
pay all the legacies, the legacies in the wBl 
shall be charged on the land, and the legacies 
hy codicil on the personal estate. Mla^em v* 
Masters^ 1 P. W. 422. 

Eeal estate is by will charged with the 
payment of the legacies “abD\e mentioned;” 
this will not extend to the legacies in the 
codicil, Becih% if the land w’-ere charged with 
the payment of the legacies generally. S, C. 
1 P. W. 423. 

9. Testator declaring his debts should come 
out of the real estate and the personal, gave 
the real to trustees charged with some charit- 
able legacies, and one to each trustee* . By 
codicil he removed one trustee, and revoked 
his legacy ; appointing another wiBi the same 




his legacy ; appointing another wiBi th 
legacy. He revoked all the charitable lei 
and gave a less legacy to one of the ct 
mentioned before, and other new cha 
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legacies, without specifying any fund; all 
held to be charged on the real estate, and, 
therefore, void as to the charitable legacies, 
Xemroft v. Mapiari^ 1 Ves, J. 379; 3 Bro. C. 
C. 233. 

1. A gift of a share of moneys to arise by 
sale of real estates i evoked by a codicil, 
and 2,000^. gi\ en in lien thereof. The latter 
was held to be payable oni of the general 
personal estate, Buxton^. JBuxtoti^Q. l\ Q 97. 

2. A testator directed 2,OOOZ. to be invested 
in the funds, and the dividends to be paid to 
his %\idow during her life, and gave or con- 
firmed to her two annuities. By codicil, ho 
charged these on his leal estates: and by a 
second codicil he directed to be paid to his 
widow, dniing her life, such yearly sum as, 
together with the interest of the 2,OOOZ., and 
the annuities, should amount to the annnal 
sum of 1,2(J0Z. : — Held, that the testator’s 
intention was, that his widow should have 
1,200Z. a year out of his real estates, subject 
only to a deduction of so much as the interest 
of the 2,000Z. should amount to ; and that she 
had a claim on the real estates for the whole 
annuity so long as that 2,OOOZ. should not 
produce any income. Bevaynes v. KoUe, 8 
B. J., 1^. S, Ch., 256; 3 Jur. 550. And see 
S.O. 2 Jur. 1082. 

3. A testator gave all his personal and 

leasehold estate to trustees, upon trust, to sell 
and dispose of the same, and convert the 
whole into money, and, out of the money to 
arise by such sale, disposition, and conversion, 
to pay his debts and the legacies given by bis 
will, or which be might give by any codicil 
thereto. He aftenvards made a codicil, by 
which he gave to the same trustees 2,OOOZ. out 
of his personal estate, upon trust to distribute 
and pay the same for charitable purposes. 
This legacy was held not to be charged on the 
leasehold estate. v. Thomas, 3 Myl, & 

K. 570 ; 3 L, J., N. S , Ch., 144. 

4 A testator, by his will, dated in 1828, 
attested by three witnesses, gave to his son ; 
an annuity or lent-charge of 20Z., charged on | 
bis real and personal estate. In 1831 ho made 
a codicil, expressly leferiing to his will, j 
attested by two witnesses only, by which he i 
revoked the annuity of 20Z., and ga\e to the 
wife of his said son an annuity or clear yearly 
rent-charge of 70Z. for her separate use, with 
powers of entry and distress over his real 
estate, if in arrear ; and he ratified and con- 
firmed his will in all other respects. In the 
same year he made another codicil, attested 
by three witnesses, and thereby, after reciting 
that be bad executed bis last will and testa- 
ment, and also a codicil thereto, he declared 
the same to be a second codicil to his will, 
and, after making various alterations in the 
disposition of his property, ratified and con- 
firmed his will:— Held, that the annuity of 
TOZ. was well charged by the first codicil, to 
which effect was given by the second codicil, 
upon the real estate. AaTo% v. Aaton, 3 Be 
G-, & Sm. 475 ; 14 Jur, 125. 

5. Gift of “ an annuity or clear rent charge ” 
of 40Z., in a codicil, held to charge all the 
estates devised by the will. .©w. 
lanA.H, S., 653. 

C A testatrix, by her will, after giving 
vamons legacies, directed that in case her 
jp'etsonai estate should be insufficient for the 
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payment of the legacies in full, they should be 
charged upon her real estate. By her codicil 
she gave other legacies, and confirmed her 
will:— Held, that the legacies giien by the 
codicil were a charge upon the real estate. 
Williams v, Jlvrfhes, 24 Bcav, 474; 4 Jur, 
N. S., 42; 27 L. J., Ch., 218. 

7. A testator by will gives his moiety of an 
estate called H. to his sister and her children, 
and mibscquently by a codicil, which purports 
to give tliem^ the whole of that estate if he 
shall possess it at his death, charges it with a 
sum of money to legatees ; at the date of the 
will and codicil he was owner of only one 
moiety of H,, hut before his death he acquired 
the other ; although the devise fails as to the 
after-pui chased moiety, the charge is good 
for the whole sum, and equity will make no 
apportionment. LiisMnqton v. Semell, 1 Euss. 

& M. 169. 

8. A codicil directed that legacies given by 
the will should he paid in proportion, and 
according to the deficiencies in the testator’s 
real and personal estate: — Held, that they 
became chargeable upon the real estate. Mieh 
V. Whitfield, 14 W. E. 907. 

9. A testator gave sums of moneyas legacies 
to his three daughters, and charged them on 
his realty if his personalty should be in- 
sufficient. By a subsequent will, proved as 
a codicil, he gave, subject to two new legacies, 
all his personal estate to the daughters: — 
Held, that the legacies were not revoked by 
the codicil, but were payable out of the per- 
sonalty, and if that were insutBcienfc, out of 
the realty. Zeese v. Knight, 12 W. B. 1097 ; 11 
L. T., K. S,131. 

10. The trusts of a will were, in part, to 
provide an annuity of U. a week to each of 
the testator’s sons, charged on the devised 
property. By a codicil reciting these trusts, 
he charged the property by the codicil with IZ. 
per week to each of his two sons : — Hold, that 
this was not a cumulative legacy, but merely 
a reference to the old gift; and that it was 
charged primarily on the seven cottages, and 
as a subsidiary security on that which passed 
by the codicil. Hvnchcllffe v. IZlnoheUffe, 2 
Dr. & Sm. 96; 5 L. T., N,‘S., 660. 

11. A testator residing in Ireland, who was 
possessed of real and personal property, made 
his will in June 1836, by which he devised 
freehold estates to trustees for a term of 
ninety-nine years, to pay an annuity to his 
wife, and another annuity to one Of his sons 
for life ; the estate, after the death of his son, 
to go to the sons of that son in tail mail. He 
gave other lands, some freehold, some lease- 
hold, to other sons ; he created annuities and 
gave legacies ; directed the different properties 
devised and bequeathed to fall, in certain 
events, into his residuary estate ; and at the 
end of Ms will directed that “in case my 
personal and ^chattel property shall bo in- 
adequate to the payment of the pecuniary 
legacies bequeathed by tins my will, the 
deficiency shall foe paid out of my real and 
freehold estates, and I hereby charge and 
encumber the same with the payment thereof.” 
In a codicil he said, “ I charge and encumber 
all my estates, of every description* both real 
and personal, with the following legacies;** 
and he gave to these legatees a power to dls-* ' 
train on any of his estates or property,\0f 
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GYpij description, for the arrears of the mt^est i 
due on the annuities given by the codicil : ! 

Held, that the legacies were not charged on 
the specifically devised estates. Cmiron v. 
Coni'mi^ 7 H. h. Ca. 168. . . 4 . 

1 . A testatrix, by will, gave to G. an interest 
in certain chattels, and gave her residnary real 
and personal estate to trustees, in trust out of 
her personal estate to pay her debts, funeral 
and testamentary expenses, and a legacy of 10 ^. 
to H. ; and out of the rents and profits of the 
ical estate, to pay such of the debts, funeral 
and testamentary expenses as her personal 
(‘State should be insnfiicient to pay ; and sub- 
ject theieto, should stand possessed of the 
entire residue of realty and personalty in trust 
for the testatrix’s three grandchildren. By a 
codicil, the testatrix directed that the trustees 
or tiustee acting under her will should pay to 
H. 402., “ in addition to the legacy of 102. 
above mentioned, and to G. 1002 . a year for 
life, in addition to the bequests above men- 
tioned ‘.—Held, that the direction in the 
codicil to the trustees to pay the legacy and 
annuity facie made them a charge 

upon whatever funds the trustees had in their 
hands, and therefore charged them on the 
real estate in aid of the peisonalty, and that 
this was not rebutted by theii being given 
“in addition to bequests not charged on the 
realty. Galleniore v. Gill^ 2 Jur., N. S , 1178 ; 
2 8 m. & G. 158 ; 18 Jur. 480 ; 23 L. J., Ch., 604 ; 
4 W. E. 773. 


2. Effect of Expressions “Herein^* and 
“ Thereinafter.’’ 

2 . T( s' a tor directed his trustees to sell his 
real and personal estate, and to apply the 
produce in paying his debts and the legacies 
thereinafter gi\en. The testator aftei wards 
gave legacies by codicils, one of which was 
duly attested Held, that only the legacies in 

• I'.' • the will were payable out of the real estate. 

■ Strong V. 6 Sim. 197. 

3. Trust of a term by will to pay the se\eral 

T legacies thereby given, and also the several 

other legacies hereinafter bequeathed. The 
I” subsequent part of the will, leciting that the 

* legacies given by the will to the testator’s 

daughters were not an adequate provision, 
gave each of them a further legacy, in addition 
to the said legacies given them res]rcctively by 
the will. The legacies by the coclicil are not 
if charged upon the real estate. Bonner v, Bonmr, 

13 Ves. 379. 

4. The will of a testator directed all his 
debts, funeral and testamentary expenses, and 
leg-aoies thereby given, to be paid as soon as 
conveniently might be after his decease, and 

, then followed, “and I charge my debts and 

^ lega(iies on my real and personal estate”: — 

' r ' I charge on real estates extended 

. a legacy given by codicil in trust for A. for 

Mfe, and that such constiuction was not cut 
i f r ; 1 1 by “hi^ directing the stocks to be appro- 

; * pxiated for payjiaent of it to return and become 
.* i ‘‘ M ^ tbe residue of bis personal estate. 

I ^ - %r4 te^|rl?:/by her gave all her real 

^ i . .i , .vJaM peysonal prOprty ,to trustees, wbopr she 

thereout, 

t' 1 '■ • in, fehc- first "nlace td t>avher''(iebts. and in tlm 


next place to pay the legacies which she should 
give by any codicil. The testatrix, by a codicil, 
devised to her sister an estate, called “ The 
Tradeswill Estate,” “for her life ; at her death, 
to be sold for the pajmient of legacies ; ” and 
thereby also gave to various parties legacies 
amounting in the whole to above 50,000?, The 
testatrix’s personal estate proving insufficient 
for the payment of her debts and legacies :-™ 
Held, that the testatrix had not, by her codicil, 
made the Tradesuill estate the primary fund 
for the payment of legacies, hut that the sole 
effect of the direction in the codicil to sell at 
the death of her sister was to exempt her 
sister’s life estate from the payment of lega- 
cies ; and that, with that exception, the real 
estate was an auxiliary fund for the payment 
of legacies. Whleldon v. Sjmle, 21 L. J., N, S., 
Ch., 913 ; 16 Jnr. 281. 

6 . A testator, having bequeathed pecuniary 
legacies, some of them to charities, gave the 
residue of his real and personal estate to 
tiustees to sell and thereout to pay his debts 
and the legacies therein mentioned, and fur- 
ther directed the charitable bequests to be 
paid, and that the proceeds of such part of his 
estate as the law did not permit to be given 
to charities should be first applied in payment 
of such of the legacies heiein mentioned as 
were not given to charities. He directed that 
no charitable bequest should be legally pay- 
able till six months after his decease. By 
a codicil ho gave other charitable legacies, 
and the residue of his property among 
charitable legatees : — Held, that the words 
“herein mentioned” included the legacies 
given by the will and codicil, taken together. 
Jauncey v. Att.^Qen.^ 3 Gifi!. 308 ; 8 Jur., N. S., 
6 ; 10 W. E. 129 ; 5 L. T., N. S., 374. 

Held, secondly, that, having regard to the 
distinction made in the will between property 
capable of being bequeathed for charitable 
pui poses, and piopeity not so applicable, the 
word “ property ” in the codicil signified such 
property as was legally applicable to the pur- 
pose of the legacy. J5. 

7. M., being indebted in 252., the balance of 
a larger sum, to a female, E. , directed by his 
will all his just debts and legacies therein- 
before mentioned to be paid. Afterwards 1. 
married, and then M., by codicil, gave E. 
a legacy of 1002. : — Held, that the charge in 
the will of legacies “ thereinbefore ” mentioned 
could not be extended to the legacy given by 
a codicil, and that the legacy was to be taken 
in satisfaction of the debt. BdmmiiB v, 

3 I^ay & J. 318 ; 3 Jur., N. S., 508 ; 26 H. J., 
Ch.,432; 5W. B. 444. 


8 . Effect of TTnattested Codicil. 

8 . Testator, by his will, gave an annuity, 
payable out of his freehold, copyhold, and 
peisonal estate, and by a codicil, not duly 
attested , revoked the annuity Held, that this 
was a subsisting charge upon the freeholds. 
Mo7'timer v, West^ 2 Sim. 274. 

9. A testator by a will duly attested gave 
all his real and personal estate to trustees to 
convert into money and pay his debts, and then 
to appropriate and take out of his said trust- 
moneys 1 , 0 (^ 2 ., which he gave to the plalntl®. 
By a codicil not properly attested so ae to“ 
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pass real estate, he revokecUlie legacy Held, 
that on this will the testator had made his 
real and personal estate a common fund for 
payment of this legacy, that the revocation 
was inoperative as regarded the real estate, 
and that the plaintiff was entitled in the 
proportion which the real estate boro to the 
personal. StocJiei' v. Ilarhm^ 3 Bcav. 479. 

1. B. devised an estate to A. for life, with 
remainder in tail male, and by an nn attested 
codicil directed certain weekly allowances to 
be paid by whomsoever inheiited the estate. 
To a bill against the tenant in tail for pay- 
ment of one of the weekly allowances, a 
general demurrer was held good. IlnIdleh'ooJi 
V. Bromley, 9 Jnr., N. S., 614 ; 11 W. B. 712 ; 

2 N. B, 224. 

2. A testator made a will and codicil ; the 
former was attested so as to pass real estate, 
blit the latter was not. By his will Im be- 
queathed a legacy of B,000l., and charged it on 
Ms real, “ in aid of his personal estate.” And 
he devised his real and personal estate to 
trustees, charged with his legacies thereont, 
by mortgage, lale, or other disposition, to pay 
the legacy of 3,000^. By the codicil he 
reduced the legacy to 2,000l : — Held, that the 
codicil, though not propeily attested, effected 
the reduction. '{lover dale v. Lewis, 30 Beav. 
409 ; 8 Jur., H. a, 351 ; 10 W. B. 307. 

3. When a sum of money is given originally 
out of land, a will with that charge must be 
equally executed with the same solemnity, 
because it is considered as part of the land. 
Brudenell v. Bougldon, 2 Atk. 272. 

When a first will charges real estate with 
legacies, and a second gives general pecuniary 
ones, though not executed in form, yet the 
later legacies will be equally a charge upon 
the land. Id. 274. 

The rule is the same as to revocations of a 
devise of lands, and a revocation of a sum 
of money charged on lands j they must be 
revoked in the same manner. /&. 

4. Where real estate is charged with legacies 
generally by will duly attested, legacies may 
be revoked or charged by an unattested 
instrument. Bueheridge v. Ingram, 2 Ves. J. 
665. And see Hamm v. Paelter, Ambl, 656. 

Testator, by will duly attested, gave an 
annuity to his daughter, charged on his real 
estate in aid of his personal ; by codicil not 
attested he gave his real and personal estate 
to his mother for life ; during her life the 
personal estate is discharged from the 
annuity, but it remains a charge on the real. 
M 662. 

5. I^egacy given by an unattested codicil 
is within a general charge, in the will, of 
debts and legacies to be given by codicil, i 
on the real estate, though the will giyes no ' 
legacies. An annuity is a legacy for this pur- 
pose. Swift V. Leach, 1 Jur. 507. 

6. Devise and bequest of all the testator’s 
real and personal estate in Grenada, to pay 
all such annuities, legacies, or bequests as he 
should give or bequeath to be paid out of or 
charged upon Ms real or personal estate in 
Grenada, by Ms will, or any codicil, whether 
witnessed ox not. A charge by an unattested 
codicil is void, this being not a charge by the 
will of legacies, but a reservation by a will, 
executed according to the statute, of a powder 
to charge by an unattested paper. As to the 


objection that the real estate was not charged 
as a subsidiary fund to the general personal 
estate, queere. Bose v. Cmiynghame, 12 Ves. 29. 

7. A testator directed his real and personal 
estate to be sold, and the moneys arising from 
the sale to be applied in the first place to the 
payment of his debts, funeral and testamentary 
expenses, and also the legacies which he 
might bequeath by any codicil or codicils to 
his will. He afterwards gave an annuity to 
Ms wife by an unattested codicil -Held, that 
the annuity was well chaiged on the real 
estate. Swift v. Nash, 2 Keen 20 : 6 L. J., 
N. S., Ch., 363 ; 1 Jur. 657. 

8. Testator having, by will duly executed, 
charged upon his real estate the legacies 
thereby given, afterwards gave legacies by 
several imattested codicils, and finally exe- 
cuted a codicil duly executed and attested, 
varying the appointment of trustees and execu- 
tors, and revoking some legacies given to them 
by some of the codicils : — Held, that the legacies 
given by unattested codicils were not charged 
upon the estate. Madhurn v. Jervis, 3 Beav. 
450. 

9. If a testator, by will properly attested, 
charge real estate with legacies he shall after 
give by codicil, a legacy by codicil not attested 
is good. Inchiquin v. French, Ambl. 41 ; 
Bidgw. 230; 1 Cox 1. 

10. Where a testamentary instrument, in- 
complete as a will, appears, on the face of it, 
to be intended as a substitution for a former 
complete will, the legacies given by the latter 
only shall take effect, notwithstanding both 
instruments are proved in the Spiritual Court ; 
but where a former will makes a charge of 
legacies generally on land, and a subsequent 
will, giving legacies, is not attested so as to 
affect the land, yet the general charge of the 
former shall include the legacies given by the 
latter: otherwise where the charge is made 
of particular legacies. Jachson v. Jaohson, 2 
Cox 85. 

11. A codicil does not revoke or alter a will 
to a greater extent than was intended. A 
testator, by his will, gave certain legacies, 
exclusively charged on real estate. By a 
codicil, after reciting so much of the will as 
related to those legacies, he revoked that part 
of his will, and in lieu of the legacies therein 
given gave smaller ones. The object of the 
codicil being only to alter the amount of the 
legacies : — Held, that it could not extend to 
charge the personal estate, and not being at- 
tested by three witnessses, could not alter the 
legacies charged on the real estate. Mrhe v.. 
Mrhe, 4 Buss. 435 ; 6 L. J., Ch., 143. 

12. A testator gave his freeholds and copy- 

holds upon trust for his son, a lunatic, abso- 
lutely; and, in case he should not recover, 
upon trust for sale, the proceeds to be held 
upon trusts to pay certain legacies without any 
gift of the residue. By an unattested codicil 
he gave other legacies in the like event, and 
made three persons his residuary legatees : — 
Held, that, although the unattested codicil 
did not affect the freeholds, the legacies 
thereby given were a charge on the copyholds ; 
and that the residuary legatees therein 
named were also entitled to the proceeds 
of the sale of the copyholds. v. 

Dames, 1 Sm, &; G* 475 ; 22 L. J,, Oh*, 495 4 
W. B. 253. 
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will is proved to be confirmed after the other 
will, the whole estate comprised in the will so 
last confirmed will go according to the limita- 
tions in that will. Phtj}j}s v. Anglew^j^ 7 Bio. 
P. 0. 445. 

If there are two inconsistent wills of the 
same date, neither of which can be proved to 
be last executed, they aie both void by the 
common law of nnceitainty, and will let in the 
heir-at-law, unless such wills are exjiUined by 
some subsequent act of the testatoi, so as to 
leconcile such inconsistency. Ih. 

If two wills appeal, and the limitations in 
both aie consistent, and they have both been 
oonfiimed by various codicils, the wills and 
codicils may be taken together as one testa- 
mentary disposition, and such constniotion 
made as that the limitations in both wills 
shall take place, to the disherison of the heir- 
at-law. Jh 

6. On construction of two wills, second held 
to be in substitution of first. Hemming v. 
G^trrey^ 2 Sim. ^ S. 311. 

7. A testator left three testamentary papers. 
The first disposed of the whole of his property. 
The second disposed of part only, and began 
with the words, “This is my last will and tes- 
tament.” The third, of the same date, and 
written on the same sheet of paper as the 
second, appointed executors in these terms : 
“ Of this my will I appoint the said W, W. and 
C. S. executor and executrix”: — Held, that, 
although there were no expiess woicls of revo- 
cation, and the deceased had disposed of part 
only of his property, the fiist will was revoked. 
Plenty y. West^ 9 Jur. 458 ; 1 Bobert 264. 

8. Prior wills of real estate held to be re- 
voked by a subsequent will, although the 
latter contained no express clause of revoca- 
tion, and the result of the decision was a 
partial intestacy. PleQity v. West, 17 Jur. 9 ; 
22 L. J., Oh., 185; 1 W.B. 3; 16 Beav. 173. 

A testator left four tcstameiitaiy instru- 
ments, duly executed. After the Ecclesias- 
tical Court had held that the second and thiid 
alone weie valid as to the personal estate, this 
Court, on the certificate of the Common Pleas, 
decided that, as to the real estate, the last 
instrument alone constituted the last will 
Ih. 

A testamentary paper i elating to real estate 
alone, commencing, “ This is the last will and 


4 Effect of Eevocation of Bevise of lands 
Charged. 

1. Where a testatrix devised real estate to 
A , charged with certain annuities and legacies, 
and by a codicil revoked the devise of the 
lands to A., and demised them to B., and 
“ confirmed her will in every other respect” : — 
Held, that the lands were chaiged in the hands 
of B, Young v. Hassard, 1 Hr. & War. 038. 

A testatrix, by her will, devised the lands 
of H. to trustees to the use of her son Y. for 
life, with remainder to his sons in tail. She 
then bequeathed a number of annuities to 
diifeient members of her family, and among 
the rest an annuity of 1001 to H. ; and she 
directed that these annuities should be paid 
without any deduction, and charged them “ on 
the lands so devised to the use of my son Y . ; ” 
and on the residue of certain other lands 
which she directed to be sold. The testatrix 
subsequently made a codicil to her will, in 
which the following clause occurred: “And 
whereas I did, By my said will, give the lands 
of H. to the use of my son Y. as therein, now 
I do hereby revoke so much of my said will as 
gives said lands of H. to my said son Y., and 

1 direct the trustees shall stand seised of the 
said last-mentioned lands to the use of my 
daughter H. (the annuitant) for her life, in 
addition to what I have left her by my said 
will ” Held, that the testatrix merely meant 
to substitute one devisee for the other, and 
did not intend to discharge the lands of H. 
from contributing to the payment of the an- 
nuities, with which, by the will, they were 
charged. Ih. 

A codicil is never held to revoke a will 
further than is necessary to give effect to the 
intentions of the testator. Ih 

2. As long as the fund itself exists upon 
which a leg 'If y is charged, though it devolve 
either upon the heir or the executor, yet they 
take it, subject to the charge. Hills v. Wtrley. 

2 Atk. 605. 

S. A testator bequeathed one moiety of his 
personal estate to pay certain legacies, and 
then to pay the residue of such moiety to J. J , 
and in the event of the death of d. J., lining 
H., then over; provided if J. J, left a widow, 
to pay to her 2001, part of the moneys so given 
to J. J, By a codicil the testator revoked the 
gift of the moiety to J. J. Held, that the 
2001 legacy to his widow was revoked by the 
revocation of the gift of the monejs out of 
which it was to be paid. Grice v. FiamelL 1 


testament of me, relating to all my real estate 
whatsoever”: — Held, totally to revoke a prior 
will Ih, 


9. A testator left two substantive wills, each 

drsposing of his entire property. By the firsi 
dated in 1838, he appointed executors, to one 
of whom he gave the rcsrclue of his estate. 
By the second will, dated in 1839, which 
contained no revocation of the prior one, he 
gave the whole of his property to hk 
with the exception of 51, but appointeid no 
executors :-Held. that the second wjQ oBfe- 
rated as a revocation of the first wiil, lajid ^ 
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10 . Testator beijneathed a year’s wages ^ 
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1501 to Ms servant, i. F. By a codicil he 
revoked those bequests, and gave J. F. an 
animity in lien of them. ^ By^ a subsequent 
codicil he revoked every gift in his will be- 
queathed to J, F,, his late butler, both the one 
year’s wages and the further pecuniary legacy 
of 160R Held, that the annuity given by the 
prior codicil was not revoked Pratt v. Pratt, 
14 Sim. 129; 8 Jur. 607. 

1. A testator in his lifetime by bond secured 
to H. C. C. an annuity of 300R for hfe, payable 
on the usual quarter days, etc., and oy his will 
confirmed it, and bequeathed a further annuity 
of 200Z. payable in the same manner, it being 
his intention that she should receive ^an 

, annuity of 500R instead of 300R By a codicil 
the testator directed his trustees to raise 5002, 
a year, and pay the same to H. C. C. during 
her life by quarterly payments: — Held, that 
the second annuity was not cumulative, Bad^- 
hum V. Jervis, 3 Beav. 460. 

A testator appointed A. B. and C. D. trustees 
and executors of his will. By a codicil he | 
bequeathed to each of the trustees named in 
his will the sum of 6,000Z., on condition that he 
accepted the trusts thereof. By a subsequent 
codicil he revoked all that part of his will 
which related to 0. D., and requested B. F. j 
“to undertake and fulfil the same purposes 
and intentions, and on the same conditions for 
the effecting of which he had appointed the 
said C. B. By a subsequent codicil he revoked 
the appointment of A. B and 0. B. as tiustees 
and executors, and all legacies to them, and 
he nominated E. F. executor and trustee 
thereof: — Held, that E. F. was entitled to the 
legacy of 6,0002. Pb, 

2. Testator gave 4,0002. to trustees upon 
trust for his two daughters at twenty-one, and 
directed that the legacy duty due in resiDcct 
thereof shall be paid by his executors out of 
the residue. By codicil reciting this bequest, 
and that he is desirous of increasing the same 
to 5,0002., he revoked fche gift of 4,0002., and gave 

6,0002. upon the same trust, etc. By a second 
codicil reciting the former, and that he is 
desirous of further increasing to 6,0002., he 
revokes the gift of 6,0002 , and gives in lieu 
thereof 6,0002. upon the same trusts. This is 
not a revocation, but substitution in each 
instance, and the 6,0002. is therefore exempt 
from legacy duty. Cooper v. Bmj, 3 Meriv. 
164, 

3, Construction of a will and several very 
inaccurate codicils upon a disposition of the 
personal estate; as to the interest, whether 
absolute or for life ; as to the extent, whether 
general or specific and exempt from debts. 
Coxe V. Basset, 3 Vcs. 156. 

4, Testatrix, by her will, gave legacies of 
2002. each to the seven children of J. B , and 
also other interests. By a first codicil she 
revoked the legacies of 2002. to the children of 

J. B., and all other gifts to them by the will, 
and in lieu thereof gave legacies of 2002. each 
to Samuel and four other of the children by 
name. She made a second codicil, simply 
“ cancelling all legacies left on her will to the 
children of J. B.” By a third codicil she 
revoked “the legacy of 2002. given by a 
ptetious codicil” to Samuel Held, that the 
other four legacies given by the first codicil 

■ were not revoked. Bmny v, Bminy, 3 Beav, 
109 ; 9 H J., S., Oh., 336; 4 Jur. 716. 




5. Testator, by his will, gave all his propeity 
to Ms wife absolutely. By a subsequent in- 
complete testamentary paper he gave all Ms 
property to his wife and two other persons, in 
trust, to bcl* ind pay the interest of the proceeds 
to Ms Wife for her life, and after her decease 
to dispose of the piincipal to the purposes 
after mentioned. The testator then gave 
several legacies and annuities, and directed 
that, after the death and failure of issue of 
one of the annuitants, the annuity should be 
paid to his lesiduaiy legatee, but he did not 
name any. In another testamentary paper, 
the testator gave legacies and annuities to the 
legatees and annuitants named in the former 
paper, and also to other persons :— Held, that 
the three papers formed together the testator’s 
will ; that the bequest to the wife, in the first 
paper, was not revoked, except so far as was 
necessary to provide for the legacies and 
annuities ; and that the legacies given by the 
second and third papers were single, and not 
cumulative. Brine v. Perrier, 7 Sim, 549 ; 1 
MyL & C. 338. 

6. Testator by his will devised the lands of 

K., held for a term of years, to H. and J 
Eyan, and the longest liver of them. He 
afterwards executed two codicils on the same 
day. In the first he did not mention K. by 
name; but after directing two bonds to be 
given to Ms eldest son, “ to create a fund to 
pay the rent of their lands of K.,” he re- 
linquished “a settlement made to J. Eyan, 
of an interest concern on this occasion, and 
desiied that the entire interest and property 
arising out of this farm, after the demise and 
extinction of the present lease, be converted 
into one fund.” By the other codicil he gave 
certain property to pay the head-rent of K. ; 
— Held, that the bequest of K, to J. Eyan was 
not revoked by the codicils. 0*8hem v^ Mmleu, 
1 J.&L. 391; 7li.Eq. E. 56. 

7. Testator, by his will, gave 5002. to A. and 

1,0002. to B., to be paid within twelve calendar 
months after his wife’s death. By a codicil 
of the same date he reduced those legacies 
to 3002. and 6002. respectively. Afterwards 
he formally re-published his will. By a 
second codicil, after leciting the bequest in 
Ms will of 5002. to A , he revoked that bequest, 
and, in lieu of it, gave A. 3002., to be paid at 
the same time as the revoked bequest was 
directed by his will. By a third codicil, after 
reciting that by his will he had given B, 
3,0002., he reduced that legacy to 2,0002., and 
then directed that the 3002, given to A., as 
weE as the 1,0002. given to B., should not be 
paid till twelve months after the death of his 
wife: — Held, taking all the instruments to- 
gether, that B. was entitled to a legacy of 

1,0002. Grand v. Beeve, 11 Sim. 66 

8. A testator, by his will, gave the residue 
of Ms personal estate to A., B., and 0., to m 
equally divided between them. By a codicil 
he gave A. the arrears of rent due to Mm for 
his real estate, and the amount of any salary 
due to Mm, and also bequeathed to A. aE his 
clothes and any other property, goods, and 
articles belon^g to him at the time of Ms 
death. anodier codicil he revoked the 
bequest made to B. by Ms wiE ^Held, that 
the gift to A. by the first codicil was a general 


one, and that the words, “property, goods, 
and articles,” ‘were not to be con&.ed 
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the same to 6,000?, he revoked the gift of 
4,000?., and ga\e 5,000?. upon the same tiust, 
etc. By a second codicil reciting the former, 
and that he is desirous of further increasing 
to 6,000?., he revokes the gift of 6,000? , and 
gives in lieu thereof 6,000?. upon the same 
trusts. This is not a revocation, but substi- 
tution in each instance, and the 6,000^. is 
therefore exempt from legacy duty. Cooper 
Y. Bay 3 Meiiv. 154. 

6. A testatiix, by her will, bequeathed 
money to trustees, upon trust, to accimiidal 
for a peiiod exceeding T;vhat the law allcw 
and to pay and divide the principal sum, 
inteicst, and accumulations unto and 
a certain class, with a power of advancement 
in iavour of sons. By a codicil, after reciting 
that she had, by her will, bequeathed this 
sum upon tiust to accumulate, and to pay and 
divide the same sum, and all accumulations 
thereof, in manner theiein mentioned, she 
directed, that in lieu of the accumulation and 
disposition made thereof, by her will, the 
trustees should accumulate for twenty-one 
years after her decease, and should stand 
possessed of the principal money, interest, 
and accumulations upon trust for such of the 
class as should be then living. The codicil 
did not repeat the power of advancement, but 
concluded by confirming the will in every 
paiticular in which the same was not thereby 
altered: — Held, that the power of advancement 
was a valid and subsisting power, and was 
not revoked by the codicil, Hill v. WedkeTf 
4 Kay & J. 166. 

6. A. testator bequeathed to A., B., C., and 
D., the sons and daughters of X., 600?. apiece. 
By ^ a codicil ho bequeathed 2,000?. to be 
divided between A., B., and 0. By a further 
codic il lie revoked and cancelled all the moneys 
bequeathed “to the sons and daughters of 
X,” in whatever will or codicil such sums 
might theretofore have been bequeathed, and, 
“ in lieu thereof,” he bequeathed 10,000?, “ to 
the sons and daughters of X., to wit, A , B . 
and C.,” to be divided equally between them : 
— Held, that the second codicil did not revoke 
the gift of 500?, made to B. by the will. 
Barclay y. Maskehjne, 5 Jur., H. S., 12. 

XX. BEVO0ATIOX BY CODICIL IB OTfflSE 
CASES. 

7. Bevise to the children of A,: — Held, not 
to be revoked by an expiession in a codicil, 
that they were not intended to take any 
beneficial interest under the will or codicil 
CUolwrey v. BecMt, 14 Beav. 583. 

A testator devised his real estate to his 
brother William for life, with remainder to 
his first and other sons in tail, with remainders 
over; and he bequeathed his residuary personal 
estate between his nephews and nieces. By a 
codicil he revoked his wifi, so far only as it 
was altered by the codicil, and he gave to Ms 
nephews and nieces, except (as he said) his 
brother William’s children, “who are hot 
intended to take any beneficial interest undaf 
this will or this codicil ” 1,0001 each:— Held, 
that the devise to the children of William wa^ 
not revoked, M. 

8. Bequest, by codicil, that dividends only 
of legacies which had been bequeathed by 
will should not be jpaid to legatees, and that 


articles ejitsdem yenrris with clothes ; and 
that conspquently A. vas entitled to two- 
thirds and 0. to one-third of the residue. 
Brer all v. Bromne, 22 L. J., Ch., 376 ; 1 Sm. & G. 
368. 

1. A testator bequeathed to A. and B. 600?. 
stock apiece; he then gave his “particular 
residue,” consisting of the residue of all his 
moneys and seomities for money, but without 
including any poition which could not be 
bequeathed for charitable purposes, to trus- 
tees, upon chaiitable trusts ; and he bequeathed 
his general residuary peisonal estate, including 
theiein his particular lesiduary estate, if the 
trusts thereof should fail, to A. and B. By 
Ms first, second, and third codicils he gave 
other stock and a sum of money to A, By 
his fourth codicil he re\ oked all the moneys 
bequeathed to A. and B., in whatever will 
Or codicil such legacies might have been 
bequeathed, and in lieu gave stock to be 
divided between them : — Held, that the fourth 
codicil revoked the gifts of stock and money 
made by the will and preceding codicils to 
A. and B. lespeotively, but did not revoke the 
gift of the general residue contained in the 
will. Barclay v. Maskehjne, 5 Jur , N* S., 12. 

2. Testator by his will gave real estate, 
with various limitations, and also stock to his 
wife for life or widowhood, and after her 
death to the person who should be entitled 
to his residuary real estate, either as tenant 
for life, or in tail male. By his first codicil 
he gave his residuary estate to his widow. 
By the fourth codicil he revoked the dis- 
positions made of his leal and personal estate; 
and instead he gave his leal and personal 
estate to his daughter; remainder as to the 
same to his grandson and his heirs in strict 
entail, as in his will directed, but he was not 
to take possession till he should attain thirty- 
one, and, on failure of issue of his giandson, 
he ordered that Ms estate and effects should 
go and descend as by his will directed:— Held, 
that gift of the residuary property by the first 
codicil was not revoked by the fourth codicil, 
that the funded property did not fall into 
the residue, but was given for life to the 
daughter, remainder in strict settlement to 
the grandson for life, remainder to Ms oldest 
son. Patch v. Graves, 3 Brew, 348, 


XIX. BY GIFT LIED OF” GIFT 
BY WILL. 

3, Testator directed his trustees to invest 
such a sum as would produce 40?. a year, and 
to pay the same to his daughter, and after 
her death to transfer the fund to his residuary 
legatees ; and he gave 100?. to his daughter 
absolutely. ^ By a codicil he revoked the sum 
of 1,200?. given to Ms daughter for her life, 
and gave her 500?. in lieu thereof Held, 
that as the 40?, a year was the only sum given 
to the daughter for life, it was revoked by the 
codicil. MUlm % Hole^ 7 Bim. 208 i 4 B. J., 

‘ Testator gave 4,000?, to trustees upon 
t^ust for Ms two daughters at twenty-one, 
and directed ihat i the legacy duty due in 
wCreof shall ste paid by his executors 
^citilig this 
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fche legacies should not be paid to them, 
leaving the principal not further disposed of, 
is equivalent to gift of the coTjpus^ and is a 
gift of the principal. Richards v. BichardSy 9 
Price 219. 

1. B., being in possession of mines and 
iron-works, under leases of unequal duration, 
by will bequeathed 25,000Z. to B., “as a capital 
for him to become partner with my execu- 
tors of one-fouith share in the trade of all 
those works so long as the lease endures,” 
with a devise to H. and his wife of residue 
of his estates, real and personal. By codicil 
testator gave to W. tlnee-eighths of concern of 
iion works : “the partnership will stand at my 
death, W. three-eighths, H. three-eighths, B 
two-eighths.” After R ’s death, W , H , and 
B. carried on works for two years, selling iron 
manufactured not only fiom the produce of 
the mines, but from other souices : — Held, 
that codicil re\oked lesiduary clause in favoui 
of H.’s wife as to the trade, and that concern 
was a partnership in trad e . Crawshay v. MaulCf 
1 Swan. 495; 1 Wils. 181. 

2. A testator, in the case of an event which 
happened after his death, directed a freehold 
estate to be sold, and the produce apjplied upon 
the trusts, intents, and purposes afterwards 
expressed in his will, as to his residuary 
personal estate ; by a codicil he revoked 
the gift in his will of his residuary per- 
sonal estate, and made a new disposition 
of it. The pioduce of the freehold estats 
is not thereby affected, but passes upon the 
trusts, intents, and purposes which were ex- 
pressed in the will as to the lesiduary personal 
estate, Francis Collier^ 4 Buss. 331. 

3. A testator, by his will, gave 3,0002. to his 
brother B. for life, with remainder, as to 

1,0002., to his wife for life ; remainder, as to 1 he 
whole, to his children. He then gave 6,000/. 
to his sister S, for life, with remainder to her 
husband for life, remainder to her children ; 
and, after bequeathing 102. a year to each of 
his two maid-servants for their lives, he gave 
all his real estate, and the residue of his 
personal estate, to his sister H. absolutely. 
By a testamentaiy papjor, described as a 
codicil to his will, he left his brother B. an 
equal share of his effects with his sister, to 
have the interest for his life, with remainder 
to his children, subiect to a life interest in 
1,0002. to his wife, if living at his death ; and 
his sister B. was to have an equal share with 
his sister H. By a subsequent testamentary 
paper, also described as a codicil, he left his 
two maid-servants 102. a year each for their 
lives, and nominated a person to act as trustee 
with the executors named in the will : — Held, 
Upon the effect of all the testamentary papers 
taken together, that the will, though modified, 
was not wholly revoked by the first codicil. 
Cmhsmi v. Hancock, 2 Myi k C. 606 ; 6 L, J., 

S., Ch„ 66. Affirming 1 Keen 817 ; 5 L. J., 

S., Ch., 245. 

4. Testator devised all his real estate to his 
sister for life, remainder to her children as she 
should appoint ; for want of appointment, to 
all her children and their heirs as tenants in 
epnamon. His sister having two daughters, by 
a codicil, declared to be a codicil to his will, 
no|> then at hand, he gave one of them an 
ahnuity# and, directing his annuities to be paid 
out of his 3 per cent, stock, he chaiged them 

t ^ Till. 


on his real estate in case of a deficiency, and, 
directing the residue of his personal estate to 
be invested in freehold lands and heredita- 
ments, he recommended to his sister to settle 
and convey, or join with her husband in 
settling and conveying, all his estates and 
property which she might derive from Mm 
after his decease to the use of her two 
daughters for life, in such parts, shares, and 
proportions as she would approve, with re- 
mainder to their respective issue, and cross- 
remainders, and the usual powers and clauses 
in strict settlement. The testator’s sister 
died in his life, and her two daughters were 
co-heiresses. Some leal estates were purchased 
between the executions of the will and codicil. 
As to the leal estate, the will is not revoked, 
but is re-publishcd by the codicil, and the two 
nieces are entitled to all the real estates, and 
to those directed to be pm chased as tenants 
in common in fee. Meqqison v Moore, 2 Tes. J. 
630. 

5. Several legacies given to B. .T. by name, 
and a bequest to E. I. and S. C , for their lives, 
and to the survivor of them, and after the 
decease of the survivor, equally among all the 
children of E. I, and S. C. living at that time, 
to be vested at twenty-one, or on death before 
leaving issue. Codicil revoking all the legacies, 
bequests, and benefits, in and by the will given 
to R. J, therein named, in lieu whereof the 
testator gave to R. J. 1,0002. 2 per cents. 
R. J. was the only issue of B. J. and S. 0. : — 
Held, that the gift to him as such issue was 
revoked by the codicil. Cotter ell v. Smiderson, 

1 Jur. 474. 

6. A will, devising estates for life without 
impeachment of waste, not revoked by codicil 
directing the trustees to let, until tenant for 
life married, such leases under restrictions, 
one of which was, that the lessees should not 
be unimpeachable of waste. I/imhington v. 
Boldcro, Coop 216. 

7. A testator directed that Ms trustees 
should stand possessed of all his freehold and 
copyhold estates, out of the rents and profits, 
but not by way of mortgage or sale, to discharge 
the moitgages and incumbrances affecting the 
same, and by a codicil directed that his trustees 
should out of such rents and profits (after the 
death of his wife) lay apart 5,0002. yearly, to 
form, with the interest, an accumulating sum 
for the purpose of discharging such mortgages : 
— Held, that the direction in the codicil was 
not a revocation of the direction in the will ; 
and therefore that the trustees during the life 
of the wife should appropriate the whole of 
the lents and profits in discharging the mort- 
gages. Imat (Lord) v. Leeds (Ltmhess)^ 2 
Hr. & Sm. 62. Affirmed 7 L. T., N. S., 36. 

8. Testator drew two cheques on his banker 
in favour of two of Ms servants, and delivered 
them to the servants, with directions to present 
them after his death. About a year afterwards 
he made a testamentary instrument, by which, 
after giving legacies to different persons, and 
an annuity to each of the two servants, he be- 
queathed the residue of Ms personal estate to 
A, B,, and revoked any former will or codicil 
by him made, and declared that instrument to 
be his last will. Three paper writings were 
admitted to probate as constituting together 
the testator’s last will:^ — Held, that though 
the Cquit of Chancery was bound to consider ; 
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the amounts of the cheques as legacies, they 
woxe reTOked by the subsequent instrument, 
Walsh y, Gladstone, 13 bim. 261. Affirmed 1 
Hi. 294; 13 L, J., K. S., Ch., 52; 7 Jnr. 1143. 

1. A testator, by his \nl\, gave his real 
estates to his wife for liJe, and, after her 
death, he directed them to he sold, and one 
moiety of the proceeds to be paid to his wites 
relations as she should appoint, and, in default 
of appointment, to her next of kin, and the 
other moiety to his own next of kin. By a 
codicil he expiessed his will that his real 
estate should bo sold at any time, cither before 
or after his wife’s death ; the inteiest of the 
share bequeathed to his own lelations after 
his wife’s death to he paid to her, and the 
other moiety devised by his will to he paid to 
his mfe for her own use:— Held, that the 
power of appointment given by the will was 
revoked by the codicil, and that the wife took 
an absolute inteiest in one moiety of the pro- 
ceeds of the testator’s real estate. Anlters v. 
Smijord, 4 Jur. 817. 

2. Testator, by a will made since the statute 
1 Yict., c, 26, bequeathed the residue ol his 
personal estate and certain freehold and lease- 
hold estates in equal shares to Ii., M , N., 0., 
and P.; in a subsequent part of his will he 
bequeathed to II. one-half of the legacy named 
to each of the other legatees, that is to say, 
one-half what his brother M. ought to receive. 
By a codicil the testator declared as follows : 
** I revoke all that part wiitten in my former 
will which leaves a legacy to H., written in 
my will on the thirty-second and thirty-third 
lines ” Held, that by force of this revocation 
the will was to bo read as if the gift to H. 
were not in it ; consequently, that such revo- 
cation inured to the benefit of the other 
devisees and legatees. JSarHs v, Davis, 1 
(Jolly. 416 ; 9 Jur. 269. 

3. A wilheetting that tho testator was entitled 
to a remainder in fee, expectant on the death 
of his wife, he devised the same, after the 
4eahh of his wife, to his son W. for life, and 
after Ms decease to the child or children of 
W, ; and for default of such issue to his own 
heirs. By a codicil he retracted the devise to 
W., and gave to his wife and giandchildren 
(issue of his son J.) what he originally allotted 
to W. Held, that theiemainder in fee passed 
by the codicil to the wife and grandchildren. 
Madden v. Mfwan, 7 Ir, Eq. E. 670. 

BemUe, the gift in the will to the children 
of W. was revoked by the codicil. Ih, 

4. A testatrix having a son and two daugh- 
ters, gave 6,000^, 3 per cent, stock to her son 
for life, remainder as to one moiety of it to 
eldest male child living at her decease, and as 
to the other moiety to his other children. She 
PO gave 6,000?. like stock to her daughters 

I Ifl'if respective lives in equal shares, re- 
mmader to their children, and she further 
; gave a sum of hank stock to her three children, 
in ' oqpal shares dmixig their lives, and the 
, share of ^ch was at his or her death to revert 
, ■ f 0 , their i^e . in equal shares. Subsequently 
she made a icodicil, in which she desired that 
’ f?ijdcMldreffis shares of those two stocks 
' should he^settM upon them fot their lives 
t children Held, 

- ip^t by thOOperatioh'Of ’the codicil the moiety 
01 3,000?. 3 per cent, stock, which bv the will 
^vas given absolutely to. the eldest male chdd 


of the testatrix’s son living at her death, was 
well limited to that male child for life, with 
remainder to her children ; that as to all the 
other bequests the attempt to extend the 
limitations to great-grandchildren was ineffec- 
tual, and that the absolute interests given 
by the will to the grandchildren^ were not 
destioyed or restricted by the codicil. Arnold 
V. Conqr&te, 1 Euss. & M. 209 ; Tainl. 347 ; 8 
L. J., Ch., 88. 

6. Testator gave 4,000? to his giand-daughter 
and directed bis executors to pay it to her on 
her attaining twenty-one, and to apply the 
interest of it for her maintenance during her 
minority. By a codicil he directed that his 
grand-daughter should have only the interest 
of 2,000?. for her maintenance, until she at- 
tained twenty-three, and that the interest of 
the other 2,000?. should be accumulated, and 
that, on her attaining twenty-three, his execu- 
tors should have the whole settled upon her, 
for life, and, after her death, to her child or 

: children, in equal proportions, so that no 

I husband of hers might spend it. The grand- 
daughter attained twenty-three, and died 
without having had a child, and without the 
executors having made any settlement of the 
legacy : — Held, that the gift in the will was 
an absolute gift, and that, in the events that 
had happened, it was not affected by the 
codicil. Dell v. Jachsoti, 1 Sim., N. S., 647. 

6. A testator devised his freeholds to A. for 

life, with divers remainders over, under which 
limitations C. would have been entitled to the 
first vested estate tail. He gave copyholds 
and leaseholds to trustees, upon trusts to 
correspond with the uses of the freeholds. By 
a codicil he altered some of the limitations of 
tho freeholds subsequent to A.’s life estate, 
so as to take away C.’s interest, but did 
not mention copyholds or leaseholds : — 
Held, by Turner, L.J., that the Court would 
not, during the life of A., decide whether the 
codicil affected the copyholds and leaseholds 
so as to take away C.’s interest therein, 
Lan^dale {Lady) v. Briggs, 2 Jur., K, S., 982: 
26 L. J., Ch., 27. ^ 

7. By a will specific and pecuniary legacies 
were given to several legatees by name, and 
the testator gave all the residue of Ms 
personal estate to all the before-mentioned 
pecuniary legatees, with certain exceptions, 
to ho divided between them in proportion to 
their pecuniary legacies. By a codicil, after 
reciting the death of one of the pectiniaiy 
legatees, the testator bequeathed the legacy 
given to her by the will to B.:— Held, that 
there was an intestacy as to the share of the 
residue given by the will to the deceased 
legatee. Me Lflhon^ 31 L. ff., Ch., 231 : 2 John. 

' & H. C56. 

8. Bequest of residue to the children of A,j,* 
the ohildren^of B., to 0., to the children of H., 
and to E., in equal shares. Eevocation by 
codicil of the gifts to 0. and to the children of 
A., with a declaration that they should not 
he residuary legatees :-™Held, that the gift of 
residue was to the residuary legatees as a 
class, notwithstanding that some of the indi- 
viduals to take were named; and that the 
effect of the will and codicil, taken together, 
was to give all tho residue to the legatees 
whose bequests were not revoked. Oevrk 
Phillips, 17 Jur. 886, 
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1,^ A testator gave to trustees for the benefit 
of his wife, as concerning my mansion-house, 
land, and premises called 0 , now in my occu- 
pation, to permit her to reside in and occupy 
the same so long as she shall think proper,” 
with conditions as to residence, and from and 
after her decease to his son for his own ab- 
solute use. By a codicil he recited that “ he 
had pulled down the mansion-house, offices, 
and buildings, called 0., and was erecting 
another mansion-house, and he directed that 
his trustees should hold the new mansion- 
house on the like trusts as by his will weie 
expressed and declared of and concerning his 
mansion called 0 , and in all other respects he 
confirmed his will: — Held, that the codicil 
was, pro tanto, a revocation of the will, and 
the gift over of the estate at 0. to his son 
took effect on the testator’s death. Poore v. 
Wriffht, 3 L. T., N. S., 773. 

^ 2. A testator, by a will made in 1832, devised 
his real estate to A. By a codicil he said, “ I 
acknowledge B. to be my next of kin and heir- 
at-law of all my personal property”: — Held, 
that the codicil revoked the devise* to A., and 
B, took the estate absolutely. Parker v. JvWi- 
son, 9 Jur., N. S., 451 : 11 W. R. 633 ; 7 L. T., 
K. S., 813. 

The word “ acknowledge” vras sufficient to 
indicate an intention that the person named 
should be recognised as filling that chaiacter, 
which would entitle him by law to the whole 
of the real estate. Xb. 

3. After a trifling specific bequest a testator 
gave his residuary, leal, and personal estate 
lor the benefit of his grand-daughter and her 
children. By a codicil, which he diiected to 
be annexed to and taken as part of his wdll, 
he, in con&ideiation of the faithful services of 
his servant R., gave and bequeathed to him 
the whole of his estate and all his household 
goods and f mniture, linen, china, watches, and 
all other his peisonal property and effects, 
free from legacy duty ; and confirmed his will 
in all other particulars . — Held, that the devise 
in the will of the real estate was not revoked 
by the codicil, MolmeKx v. Po7ve. 8 Be G. 
M. & a. 368. 

4. A testator, by will, bequeathed the sum 
of 6,000^:. to trustees upon trust to pay the 
income to his widow for life, for the mknte- 
nance of herself and two infant children, and, 
after her death, he gave the eorpus to the 
children on their attaining twenty-one. One 
of the children having died in the testator’s 
lifetime, he made a codicil to his will, by 
which, after reciting the gift of 6,0002. to have 
been intended as a provision for his widow, 
and to enable her to support the infants, ho 
revoked the said legacy,” and bequeathed to 
his trustees the sum of 4,0002., the income of 
which he directed to be paid to Ms wife for 
the suppoit of herself and the surviving infant 
child Held, that the revocation by the codi- 
cil of the 6,0002. given by the will was confined 
fo the income of the widow, and that the gift 
of the mrpiLS of the 6,0002. was not affected by 
t)be codicil. Stoelis v. JSmmonii 2 H, E. 
307. 

. The will also contained a power to the 
; executors to make a specific appropriation of 
■ : 'any investments of the testator to the extent 
' ■ 'of- 6^0002. for the purpose of answering the 

The codicil which , 
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substituted the 4,000^. for the 6,000?. did not 

repeat or contain any leference to this power : 

— Held, that the power must be deemed to 
be revoked, and that consequently the widow 
was not entitled to have the income of bank 
shares of the value of 6,0002. belonging to the 
testator at the time of his death, and yielding* 
a large rate of interest, specifically appropriated 
for her benefit. Xh. 

5. A testator gave real and personal estate 
to trustees to pay the rents and dividends and 
interest to his father and mother for their 
lives in succession, and then to E. B, and her 
issue equally, after the deteimination of the 
pievious estates ; with remainder, in default of 
such issue, or if they died under twenty-one, 
as to one-half part of the realty, and residue 
of the personalty, amongst the sons and daugh- 
ters of his uncle L. living at the testator’s 
death, and the issue of such as were then 
dead. And as to the remaining half of the 
rents and dhidends and interest to his au«it ^ 

for life, remainder to her daughter E. for life, 
and after the death of the survivor to the 
children of E. then living, and the issue of 
such as worn dead, with benefit of survivorship. 

By a codicil the testator revoked the ultimate 
distribution of the residue directed by the will, 

I and instead of dividing it into two parts, gave 
it to all his cousins equally, B. taking as one. 

The testatoi’s uncle had seven children, and 
five predeceased the testator :— Held, that the 
codicil was a revocation of the shares, not the 
manner in which they were given ; and that 
the property was divisible into fifths— two to 
the surviving children of L., and the others to 
B , and the issue of the deceased children of 
L. Leicester v. Wood, 1 5 ’VV. E. 308. 

^ 6. A testator, having bequeathed legacies to 
his daughters, and annuities by way of main- 
tenance to them and to one of his sons, to 
whom he also devised leal estate, made a codi- 
cil, by which he pm ported to appoint amongst 
them, in full discharge of all claims which 
they could have upon his estate or assets, a 
sum of money which under his marriage settle- 
ment ho had power to appoint amongst his 
younger children: — Held, that, iricspectively 
of the validity or effect of the codicil as an 
appointment, it did not operate to revoke the ^ 

prior gifts in the ivill. IPBermt v. O' Comr. ^ 

10 Ir. B., Eq., 352, 

7. A testator devised to his sister nihe I 

houses absolutely. He then bequeathed 4,0002. 
to trustees, upon trust, by a proper deed and 1 

declaration of trust, to provide stipends and ^ 

annuities for aged persons, with a direction ’ 

that such deed should contain rules for the 
management of the institution, and for regti- 
lating the age and conditions upon which 4 

persons should be admitted thereto; and ho 
begged to point out to his sister, but not 
intending to impose any obligation whatever ! 

upon her,^that the houses which he had devised 1 

to her might be converted into eligible alms- 
houses for the recipients of his bounty. He 
made a codicil, confirming his will in all 
respects, except such parts thereof as relate 
to the building of almshouses, which part I 
hereby revoke, and desire that my executors , ; ■■ t';? 
may be released from carrying out the same, 
and the stipends and annuities connected 
therewith ” Held, that the bequesr of the ' . , • 

.jWW. was rerobaa 



V, BaUftin, 2 Jur., K. S., 773 ; 22 Beav. 419 ; 
26 L. J., Oil., 121. 

1. A testator, by will, gave B. 80Z. per 
annam, long annuities, to 1860, and a deferred 
annaity “ of SOI , from Christmas 1859 ” By 
a codicil, which did not mention B.*s name, he 
said, direct that my executors make my 
long annuities of 80?., instead of SO?, be only 
30?. per annum, and a i eversionary annuity 
purchased on her life, 30?,, as I have lately 
expended money on her account”: — ^Held,that 
B. was referred to, and that she was entitled 
to 30?. a year. MUs v. BwHnm^ 25 Beav 107. 

2. A testator gave seven cottages specifically 
described, together with other property, also 
specifically described. By a codicil he recited 
the gift by the will, referring in terms to the 
property described, other than the seven cot- 
tages; he then revoked the gift of the property 
described in the recital, and gave the property 

included in the herejnbefore-mentioned de- 
vise” in a different manner and upon other 
trusts : — Held, that the gift of the seven cot- 
tages was not revoked, but they passed under 
the devise, upon the trusts named in the devise. 
JMmkeliffe v. IlimJicliffe, 2 Dr. & Sm. 96 ; 5 
Ir. T., H.’S., 660. 

8. A testator bequeathed 12,000?. among his 
younger children, and his household furniture 
and live and dead stock to such of his daugh- 
ters who should attain twenty-one ; and other 
portions of his pioperty, real and personal, to 
his children, and the reridue of his property 
to his daughters. He made a codicil to his 
will, Commencing thus : “ Codicil to my will 
of the, etc. B'our of my children having died 
since the execution o£ the will, I altei the 
disposition ot my pioperty as follows ” : — He 
bequeathed 4,000?. each to his three surviving 
daughters ; and in case of one dying unmairied, 
her portion to go to the survivors ; but in the 
event of more than one dying unmarried, hei 
portion to go among his sons, as he was of 
opinion that the sum of 6,000?. was a sufficient 
portion for any girl; and he bequeathed to 
his two sumvmg sons the remainder of his 
property in equal pioportions, of whatever 
kind it might consist at the time of his death. 
He gave certain directions as to the manage- 
ment of mills which he held in partnership, 
devised his property over in the event of his 
sons dying without issue, and appointed ex- 
ecutors of the codicil, as of “ his last will and 
testament ’’-—Held, that the bequest of the 
household furniture, etc., in the will was not 
revoked by the codicil. Filsworth v. Mohse, 
U Ir. Ch. E. 163. 

4. A testator directed his trustees to stand 
possessed of a sum of money upon trusts in 
favour of his son and his son*s wife and 
oMpren, with a power to the son, on failure 
« to appoint the fund by will or codicil. 
^ HilAp gave the trustees a discretionary 
Mve the fund to Ms son, discharged 
I all Ifto trasts. By a codicil he revoked the 
; I power given to the son, and directed that after 
imp. Wth, and on the failure of issue, 
: soMs wife for life, 

hi ™ testator^s 

’ ; , ^?3par3r estate Held, that the discretionary 
: . , f the will to the trustees was 
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individuals, directed that the residue of moneys 
to arise by sale and conversion of his real and 
personal estate, after payment of debts and 
the legacies “herein” mentioned, should be 
divided between certain charities, and that 
such part of his estate as charities could not 
take, should be first applied in payment of 
“legacies heiein mentioned/’ not given to 
chanties. By a codicil he revoked the resi- 
duary bequest, and varied the amounts of 
charitable legacies, and after pivment ot 
funeral expenses, and legacies he might sub'^c- 
quently make, gave the residue of hispropexty 
to charities. — Held, on the construction of 
will and codicil as one instrument, that the 
direction in the will extended to the codicil, 
and that “property” must be cut down to 
“pine personalt}".” Jauncey v. 10 

W. E. 129; 5 L. T., N S., 374; 3 Giff. 308; 8 
Jur., H. S., 6. 

6. Testator devised his estates at S. and H, 
to trustees, in trust, if there should be only 
one son of D. who should attain twenty-one, 
for that son, and, in case there should be two 
or more such sons, in trust for the second of 
them, and gave all the residue of his estates 
to tiustees in trust to sell. He afterwards 
erased, and by codicil declared that he intended 
to erase the direction to sell only; he then 
gave all his estates to the son of B. who should 
first attain twenty-one, and change his name 
to E. B., at death of testator, had a son who 
was still an infant, and afterwards had another 
son : — Held, the codicil revoked the devise of 
the S. and H. estates, and also the devise of 
the residues of his estates to the trustees, and 
that B.’s eldest son took under this codicil an 
immediate vested interest, both in the estates 
of which the testator was seised at the date of 
his will, and those he afterwards purchased, 
and consequently was entitled to the rents 
during his infancy. JOuffleU v. Mwes, 2 Sim. 
k S. 544 ; 4 L. J., Ch., 189. See this case on 
appeal, 3 Bli., N. S., 260. 

7. A bequest of all the property that the 
testator might die possessed of Held, from 
expressions in a codicil of even date, to pass 
only a part of the testator’s property. .('Ijf?.- 
Gen, V. WlUshere, 16 Sim. 37; 11 Jui. 792. 

^8. Testator devises to A. all his dividends on 
his South Sea annuities, and afiei wards by 
codicil ^ives to C. an annuity for life, payable 
out of his South Sea annuities : — Held, not to 
be a revocation in toto, but both devises may 
stand consistently together. Stone v. Mmm. 
2 Atk, 86. 

9. A testatrix, by her wiE, desired that all 
her fortune should be divided between E. K, 
and A. K. By a codicil, after stating that 
A. K. was dead, she expressed her desire that 
her fortune should be divided between B. H. 
andT. K., adding these words; “ For the use of 
their children, and when they come of age to 
have settled upon them, share and share alike.” 
E. H. died after the testatrix, never having 
had any children Held, that the absolute 
gift of the moiety to him was not revoked ; it 
jm only limited to the extent that a beneficial 

j interest was given to Ms children which, after- 
wards failed. Norman v. Kynaston^ 9 W, B. 
50 ; 30 L. J., Ch., 189 ; 29 Beav, 96. Affirmed 

^ ^ J S L. T., K. S., 

826 : 3 Be G. F. & T., 29. 

, 10. By a will, a testator bequeathed stock to 
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his grand-daughters absolutely. By a codicil 
he revoked the bequest, and directed his trus- 
tees to hold the stock for his grand-daughtei's 
for life, with remainder to their issue • — Held, 
that this was a total revocation of the first 
gift, and the issue having failed, that the stock 
fell into the residue, Mmll v. Boddam, 28 
Beav. 554. 


XXI. OPEEA,TI02T OF CODICIL OK WILL IH 
OTHEE CASES. 

1. A testator, by his will, devised his resi- 
duary real estates to trustees, in trust for 
certain tenants for life, with remainder to 
B. F. for life, with remainder in trust tor the 
sons of D. F., as tenants in common in tail male, 
with cross remaindeis and remainder ovei ; 
and he directed his residua ly personal estates 
to be laid out in the purchase of land, to be 
settled to the same uses. By a testamentary 
paper of the same date as the will, and beaded. 

Memorandum, alias, directions to my ex- 
ecutors,” he directed, as to his residuary 
'personal estate, that his executors should 
apply for an estate of an uncle of the testator, 
as an investment, “for the use and behoof of 
B. F.,” and if not attainable, to inquire if any 
part of a certain other estate was to be disposed 
of. Neither of the specified properties could 
be obtained on fair terms, as an investment : i 
— Held, that B. F. did not take any further | 
interest under the codicil than under the will, 
and that the testator thereby either meant 
to express merely a recommendation to his 
trustees, as to the mode of laying out his 
lesidnary peisonalty, or expressed no intention 
on which the Court could act. Mtoh v. Friend, 

2 Be C. & Sm. 405. 

2. Children, by implication, held entitled to 
partake in a substituted legacy, given to the 
parent alone : an interest having been given 
in the legacy for which the second was substi- 
tuted. Coolison V. Jimicooli, 1 Keen 817. 

A testator, by his will, gave 3,000?. to his 
brother B. for his life, with remainder to Ms 
wife for her life, remainder to his children ; 
and he gave 6,000?. to his sister 8. for her life, 
with remainder to her husband for his life, 
remainder to her children ; and, after giving 
10?. a year to each of his said servants, for 
their lives, he gave his real estate, and the 
residue of his personal estate and effects, to 
his sister H. By a codicil, described as a 
codicil to his will, he lelt his brother B. an 
equal share of his effects with his sisters, to 
have the interest for his life, with limitations 
after his decease, for the benefit of his wife ^ 
and childion ; and his sister S. was to have an 
equal share with his sister H. By a second 
codicil he left to his two maid-servants 10?. 
a year each for their lives. The testator’s 
sister S. survived her husband, and died, 
leaving two children Held, that S. was en- 
titled, under the first codicil, to one-third 
share of the testator’s personal estate, subject 
to the limitations declared by the testator 
with respect to the legacy of 6,000?. which had 
bee^a given by the will. 8. 0. 2 Myi. & 0. 606 ; 

; 4 fc. J., K. S., Ch., 56. Affirming 1 Keen 817; 
m S., Ck, 245. 

^ A ^ ■ a , Where the will bequeathed the residue 


proportionally amongst the legatees, legatees 
under a codicil were held not to be entitled to 
share in the residue. Hall v. Severne, 9 Sim. 
515. 

4. Testator, by his will, in his own handwrit- 
ing, devised an estate to Ann Aspinall and her 
heirs, if she should be then living ; but if not, 
then to her ibsue and their heirs. He after- 
wards ^ made a codicil commencing thus : 

“ This is a codicil to the last will and testa- 
ment of me, J. S , and which will I some time 
since made in my own handwriting, and 
thereby devised to John Aspinall as therein 
mentioned.” At the date of the codicil Ann 
Aspinall had a son named John. Part of the 
testator’s estates having been sold in pursu- 
ance of a direction in the will, the purchaser 
obiected to the title, on the ground that the 
reference in the codicil afforded strong pre- 
sumption of the existence of a subsequent 
will. But, as the will contained a gift which 
might take effect in favour of John Aspinall, 
the objection was overruled. Hmarth v. 
Smith, 6 Sim 161. 

5. Testator, by codicil, gave legacies of 500?. 
each to A., B , C., and B., who, from other 
parts of the codicil, and from the will, 
appeared to be the grandchildren of his 
brother Henry. He added, “ Item, I direct my 
executors to pay out of my personal estate the 
sum of 500f. apiece to each child that may be 
born to either of the children of either of my 
brothers lawfully begotten, to be paid to them 
on his or her attaining the age of twenty-one.” 
At the date of the codicil, and at the testator’s 
death, there were to his knowledge living 
seveial grandchildren of his brothers, besides 
A., B., C., and B., and various children of the 
brothers of the testator, and the testator 
was survived by one at least of his brothers : 

— Held, that A., B, 0., and B. were not 
entitled to double legacies. Farly v. Benbm, 

2 Colly. 342 ; 15 L. J., Oh., 169 ; 10 Jur. 169. 

6. By a marriage settlement a sum of 4,000?. 
was to go after the decease of husband and 
wife, and the husband’s father, and subject 
to the father’s power of appointment, to the 
children of the marriage equally, and the real 
estates of the wife were charged with a sum 
of 8,000?., which was to he divided among 
the children in such shares and manners as 
she should appoint, Tbe wife, by her will, 
appointed 100?. to the eldest son of the mar- 
riage, and the remaining 7,900?. to the other 
children of the marriage, directing the shares 
to vest in sons on their attaining twenty-one, 
and in daughters on their attaining that age 
or marriage with their father’s consent; she 
likewise created a further charge, in order 
that such younger child’s share of the 8,000?. 
might be augmented to 5,000?., and by the 
same instxnment she, in exercise of a power of 
appointment which she had under the will of 
C., appointed C.’s residuary property to the 
first and other sons of the marriage succes- 
sively who should attain twenty-one, and if 
there were no such sons, to the daughters Of 
the marriage who should attain twenty-one. 
Afterwards, by a codicil, she directed that the 
same fortune should be given to any child or 
children of whom she might be deliTOred, 
was given by her will to each of her daughlir^, 
and that if no son of the marriage shomd liw “ 
to attain twenty-one, or be mandedjieachiof ^ 
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an annuity; and directing his annnities to bo 
paid out of his 3 per cent, stock, he charged 
them on his real estate, in case of a deficiency, 
and, directing the residue of his personal 
I estate to be imested in freehold lands and 
I hereditaments, he recommended to his sister 
I to settle and convey, or loin with her htisband 
i in settling and conveying, all his estates and 
property which she might derive from him 
after his decease, to the nse of her two datigh- 
I ters for life, in such parts, shares, and 
proportions as she should approve, with re* 
mainder to their respective issue and cross 
I remainders, and the usual powers and clauses 
in strict «etllement. The testator’s sister died 
in his life, and her two daughters were his 
co4ieiresses. Borne real estates were purchased 
between the executions ot the will and codicil. 

As to the real estate the will is not revoked, 
but is republished by the codicil; and the 
two nieces are entitled to all the real estates, 
and to those directed to be purchased, as 
tenants in common in fee. Meauison v. Moore. 

2 yes. J. 630. 

5. A testatiix, having a son and Iwm daugh- 
ters,^ gave 3,000t 3 per cent, stock to her son 
for lile, remainder, as to one moiety of it, to 
his eldest male child living at her decease, 
and as to the other moiety to his other 
children. Bbe also gave 6, COOL like slock 
to her daiighteis for their respective lives in 
equal shares, remainder to their children, and 
she further gave a sum of bank stock to her 
three childien in equal shares dining their 
lives, and the share of each was at his or her 
death lo revert to their issue in equal shares. 
Bubsequently she made a codicil, in which 
she desired that her grandchildren’s shares of 
these tvvo stocks should be settled upon them 
lor then lives, and afterwards npon their 
childien Held, that by the operation of the 
codicil the moiety of 3,OOOZ 3 per cent, stock, 
which by the w ill wms given absolutely to the 
eldest male child of the testatrix’s son living 
at ^ her death, was well limited to that male 
child for life, with remainder to his children ; 
that as to all the other bequests the attempt 
to extend the limitations to gieat-grandcbil- 
dren was inetfectual; and that the absolute 
interests given by the will to the gi*andchiklren 
w’ere not destroyed or restricted bv the codicil. 
Arnold Y, Congreve, 1 Buss, k IL 200: TamL 
8d7; SL. J., Ch„S8. 

6. A testator, possessed of lands in England 

and Upper Canada, by his will, made in 
England, gave the whole to a stranger and Ms 
nejjhewq in trust to pay certain legacies, and 
to pay the residue between his six brothers 
and sisters, and appointed them executors anct 
^ustees of his will. By a codicil, made in 
Oanacla, the testator gave his property la 
Canada to two persons resident there, np0a 
trust to sell, and, after payment of his d&W 
in Canada, to remit any surplus to Ms nepliew, 
to^whom he gave the rest of his estate M Ike 
said province or in Great Britain or Msewlem 
not otherwise given by that codicil oi; Me iv!3|i 
and he reyoked^ every clause in Ms vril| variant 
from that codicil:- — Held, that nephew 
was entitled to the surplus produce of thb ^ 
Canadian property absolutely, and ^ 

trustee for the purpose expreased^n tto 44. , / 

V. CaJime, 4 Be 0. & Sm, SbFB 1 
lur; 1069 ; 2 Eo. Ben. mE ^ ' i iti 


her daughters should bo entitled to have for 
fortune 10,000^, to be paid in the manner and 
at the times mentioned in her manuage settle- 
ment or will respecting the fortunes ot her 
daughters. The wife died in the husband's 
lifetime, leaving a son and three daughters 
her surviving; and in the events which 
happened, two daughters, the only suviving 
childien of the maniagc, became entitled 
under the settlement to the 4,000Z , and under 
their mother’s appointment to the residuary 
property of C. Held, that they were entitled 
to receive 10,OOOL exclusive of and in addi- 
tion to their shaies of the 4,000L, and of the 
residuary pioperty of C. Whyte v. Kearney, 3 
Buss. 208; 6L. J., CM, 22. 

1. Codicil ratifying the will does not set up 
an adeemed legacy. Moneh v. Moneh (Lord), 
1 Ball & B. 298. 

_ 2. A father left and bequeathed his fee- 
simple estate at B, to his eldest son B., 
charged with 1,OOOL each for his sons T. and 
J., subject to the restrictions mentioned in his 
will ; he also left and bequeathed houses of a 
freehold tenure to each ot his sons and daugh- 
ters, and 1,0001 to each of his daughters on 
her marriage with consent, subject to the 
same conditions and restrictions which he had 
attached to any bequest in his will ; he directed 
that none of his sons or daughteis should 
alien or mortgage, or incumber any of the 
houses or lands to which they should become 
entitled under Ms will, but that on their death 
his^or her portion of the propeity should go 
to his or her heirs, being issue lawfully be- 
gotten of him or her so dying, and so to” con- 
tinue in succession fiom father or motliei to 
his or her hciis being issue lawfully begotten ; 
and, in case any of his sons or daughters should 
die unmarried, and without issue, or on failure 
of lineal descendants of his or her lawful issue, 
he directed that his or her poition should go 
to and be equally divided among the survi- 
vors; by a codicil reciting the death of his 
youngest son J since his will was made, and 
that his daughter P. had determined to become 
a nun, he charged 300L on the lands of B. for 
his son T., in addition to the 1,000L given by 
the will, and he left the residue of his estate 
at B. to B., and left both sons the full power 
ho vyas invested with to enfoice their claims, 
subject to the conditions and restrictions 
contained in his wilH^Held, first, that the 
estates given hj the will lo the testator’s chil- 
dren, whether in possession or in lumainder, 
were estates tail. O^IIa7ilo7iy. ITnthankJlT.n., 
Eq., 68. 

Held, second^, that under the codicil the 
eldest son, B., took an estate tail in B. Ih. 

3. Where testator, by will, devised to daugh- 
ters as tenants in common his residue, and 
ajtenvards made a codicil expiessly for a 
particul^ puipose, but thcieby also re-devised 
the ie.sidiie to daughters, omitting the words 
ot sev'erance, the codicil was construed by will. 
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1. Testatrix, by her will, appointed 3,000Z. 
tbtis : 1,000Z. upon trusts for her daughter F. 
for life, for her separate use, and then for her 
husband and children; two other sums of 
IjOOOZ, each upon like trusts for her daughters 
H. and P. and their respective husbands and 
children by reference to the former trusts, 
except that the life interests of N. and P. 
were not for their separate use. By codicil, 
reciting the appointments by the will and the 
payment to N. of 1,OOOZ , the testatrix directed 
thus : “ IjOOOZ. so left to my said daughter K. 
by said will must be considered cancelled and 
discharged. And as the mortgages, securities, 
moneys, or debts, iny property which I left by 
my said will or intended to pay my daughters 
F. and P., may not remain situated, vested, or 
of the same value, I will and direct that the 
sum of IjOOOZ. be paid to my said daughter F. 
and 1,OOOZ. to my daughter P.” : — Held, that 
the IjOOOZ. directed by the codicil to be paid 
to F. must be settled according to the diiec- 
tions in the will. Fsnton v. Farington, 2 Jur., 
N. S., 1120. 

2. A married woman appointed and devised I 

“all the manors and hereditaments which she 
bad power to appoint or devise.” After her 
husband's death she confirmed the will by a 
codicil : — Held, that her property not included 
in the power did not pass. Xht> Fourmelvn, v. 
BMdon, 2 W. B. 639 ; 19 Beav. 231. ‘ 

3. W. H., by will, gave certain property (the 
Gr. estate) as his son S. H. should appoint, and 
in default of appointment amongst the chil- 
dren of S. H. equally. W. H. died in 1827. 
S. H., by will in 1826, devised and bequeathed 
ail the estate and eftects on which he had 
any power to dispose or appoint upon trusts 
for his children. After the death of W. S., 
S. H. made a codicil in 1829, whereby he con- 
firmed his will. S. H. made other codicils, 
the effect of his wills and codicils being to 
disturb the equal distribution under W. H.'s 
will. Ho express reference was ever made by 
B. H. to the power in the will of W. H. : — 
Held, that the power in W. H.’s will was 
never exercised by S. H., and that the G. 
estate passed to the children of S. H. nnder 
W. H.’s will. Hojge v. 2 W. B. 674 ; 18 
Jur. 823. 

4. Devise in fee and bequest of personal 
estate to A,, and in case of his death under 
twenty-one, without leaving issue, to B. 
Codicil affirming the will in all respects, 
except by directing that A. should not be 
entitled till twenty-five. A. dying between the 
ages of twenty-one and twenty-five without 
issue, B. has no title. BcoU v, Chamlerlamet 
3 Ves. 302. 

5. Testatrix gives, hy her will, legacies to 
all her nephews and nieces, except those 
thereinafter named ; she desires her executors 
to look upon all memorandums, etc., in her 
own hand as parts or a codicil to her will, and 
bequeaths hy will her residue to the children 
of her sisters, E., J., etc. By a codicil she 
gives legacies to some other nephews and 
nieces Held, that the children of B. J., etc., 
the residuary legatees under the will, were 
excluded from the legacies ; but that the 
legatees under the codicil were not, and were 

i jCntitled to both. Fuller v, Mof^er, 2Tes.212. 


VIL General Canons of 
Construction, 

I. OitiTig AufJioritws, 7627. 

II. Whole of Instrument to he comlderei^ 

7627. 

in. Legal and, Teohnical 7628. 

iv. Beeurrmq WonU construed to have the 
same meaning^ 7628. 

V. Ufiamhgiious Words construed lUeraUg^ 

7628. 

VI. Ambiguous Words, 7629. 

VII. Other Cases, 7630. 


I. CITINB AUTHORITIES. 

6. The Court deprecates the citation of 
authoiities in cases of wills unless to lay down 
some geneial principle or to explain some 
technical expression. Waring v. Currey, 22 

W. B. 150. 

7. Where there is a clear decision of a court 
of law upon the construction of a will, and no 
precise authority on the other side, a court of 
equity will not decide contrary to the decision 
at law. Mohinson v. W^ood, 4 Jur., H. B., 625. 


II. WHOBE OE INSTRUMENT TO BE 
CONSIDERED. 

8. For the purpose of collecting the inten- 
tion, every part of the will must be considered. 
Crittins V. Bteele, 1 Swan. 28. 

9. Some effect must be given to every part 
of a will. Collet v. Lawrence, 1 Ves, J, 208, 

10. A will cannot be construed by adverting 
to a single clause ; everything bearing on the 
subject must be taken together. Crone v, 
Od^ll, 1 Ball &B. 456, 480. Affirmed 3 Dow 63 , 

Particular intent clashing with the general 
intent in a will must give way. Ih, 

11. Every word in construction of will is to 
have effect, if not inconsistent with general 
intention, which is to control. If two parts are 
inconsistent, the latter lercvails. If a meaning 
can be collected, but it is wholly doubtful in 
what manner it is to take effect, it is void for 
uncertainty. Constantine v. Constantine, 6 
Ves. 100. 

12. Every word of a will must have a meaning 
imputed to it, if capable of it without a vidiA-' 
tion of the general intent, or any other provision 
in the will. Beeves v, Brymer, 4 Ves. 698,^ 

13. The Court may expound the words in a 
will, bnt cannot strike them out. Bduiheot v. 
Wilson, 3 Atk. 23$. 

14. In coaisiruing wiHs, the leading rule is. 
that the intent of the testator should be ob- 
served, and no part of a will to which a meaning 
or operation can be given shall 'be rejected. 
Beeves v. Mewenhaw, 2 Bidgw. F. 0, 36, 

15. A testator bequeathed the residue to 
three trustees and their heirs, in trust for 
his daughter for life, with remainder bv^r. 
He afterwards struck out the names of hi^ 
trustees, and substituted that of his daughter. 
A facsimile probate was granted Held, that 
a construction must be put upon the whole 
will as it stood, for to neglect any part of it 
would be taking upon tfie Court itself the 
province of a court of probate. Held, more- 
over, that the several parts of the will were; 
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not inconsistent, and might well be read 
together* Shea v. JBoschetti^ 18 Beav. 321 ; 18 
Jur. 614; 23 L. L, Oh., 652; 2 W. B. 281 ; 2 
Eq, Rep. 608. 


III. LEOAL AND TECHNIOAL WORDS. 


1. Words in a will must be taken in their 
legal sense, unless by the context or by express 
words they clearly appear to be intended other- 
wise. Synge v. Males, 2 Ball & B. 506. 

The construction of a legal devise must be 
the same in a court of law or equity. Id, 507. 

2. Where a testator expresses himself in 
ambiguous terms respecting the disposition of 
his property, the legal operation of the word 
he uses must be adopted, Studhs v. Moth, 2 
Ball & B. 553. 

3. Buie of construction that the words used 
by a testator sbalL be interpreted according to 
their legal effect and operation, unless it clearly 
appear that he intended to use them in a 
different sense. Winslom v. Tighie, 2 Ball & 
B. 204. 

4. Where a testator makes a codicil without 
professional assistance, his expressions are not 
to be construed literally and technically, if, 
upon the whole instrument, it appears that he 
meant to use them in a different sense. Mead 
V. Baekhouse, 2 Buss. & M. 546. 

6. Whether a general intent, or a particular 
intent, expressed in a will is to prevail, must 
depend on the context of the whole will, in 
construing which words of a technical kind 
are not necessarily to receive a technical 
meaning. Jenltns v. Hughes, B H. L. Ca. 571 ; 
6 Jur,N. S., 1043. 

6. In order to determine the meaning of a 
will, a court of construction must ic.id the 
language of the testator in the sense which he 
himself appears to have attached to the expres- 
sions that he has used, with this qualification, 
that when a rule of law has affixed a certain 
determinate meaning to technical expressions, 
that meaning must bo given to them, unless 
the testator by Ms will excluded beyond all 
doubt such construction. Towm v. Wentworth, 
11 Moo. P, 0. 626. 

When the main purposes and intentions of 
a testator are ascertained to the satisfaction of 
the Court, if particular expressions are found 
in the will which are inconsistent with such 
intention, though not sufficient to control it, 
or which indicate an intention which the law 
will not permit to take effect, such expressions 
must be discaided or modified, and, on the 
other hand, if the will shows that the testator 
must necessarily have intended an interest to 
be given which no words in the wifi expressly 
devise, the Court is to supply the defect by 
implication, and thus to mould the language of 
the testator, so as to carry into effect, as tar as 
possible, the intention which, in its opinion, 
the testator has on the whole will sufficiently 
declared. Ih. 

7, It is not desirable to multiply words 
having the same technical meaning, by Intro- 
ducing one Which never had such a meaning, 
where ano-ther already exists With that techni- 

. cM meaning already appropriated to it. Massg 


lY. RECURRING WORDS CONSTRUED TO 
HAVE THE SAME MEANING. 

8. It is a canon of construction that where 
a testator has affixed a particular meaning to 
a word in one part of his will, it shall be con- 
strued as having the same meaning in all other 
parts of it unless it \ iolates the sense. Mhodes 
V. Rhodes, 27 Beav. 413. 

9. It is a well-settled rule of construction 
never to put a different construction upon the 
same word when it occurs twice or oftener in 
the same instrument, unless there appear a 
clear intention to the contrary. Ridgeway v. 
Munlittneh, 1 Dr. & War. 84. 

10. The same word recurring in any instru- 
ment should, if possible, be constiued to have 
the same meaning. Mster v. Wylrants, 11 
Ir, B., Eq., 40. 

See also XXVI. VIII. post. 


V. UNAMBIGUOUS WORDS CONSTRUED 
LITERALLY. 

11. Rule of construction is not to make any 
intendment contrary to plain and usual sense 
of words, unless from other parts of will 
plainly appearing not intended to ha\e that 
extensive operation. Bxp. Ilehester {Earl), 7 
Ves. 368. 

12. Implication in a will cannot prevail, 
unless necessary. Upton v, Ferrers, 5 Ves, 
801. 

13. The literal and technical force of words 
in a will to be counteracted by rational impli- 
cation. Ya'ieehamp v. Bell, 6 Madd. 343. 

14. In construction of residuary clause, 
question is not what the testator had in 
contemplation when it uas made, but what 
the woids he used accoiding to their ordinaiy 
signification will embrace, unless qualified by 
other expressions in the will. Bland v. Lamh, 
5 Madd. 412. 

15. It is a common rule of construction, that 
if the words of a gift are of themselves plain, 
distinct, and capable of having a legal effect, 
effect must be given to them, notwithstand- 
ing any improbability which may aiise from 
looking at the other parts of the will. On 
the other hand, if the words are ambiguous in 
expression or effect, they are not to be rejected 
for unccitainty, hut you must collect, if you 
can, from the other parts of the will an 
indication of what the testator meant by 
those words, which, by themselves, appear to 
he ambiguous. Wilson v. Men, 11 Beav. 289. 

16. The plain first meaning of a testator’s 
words is to be follo%ved, unless they give rise 
to some incongruity. NooMis v. MeU, 2 
Jur., K. S,, 1064. 

^ 17. The primary duty of a court of construc- 
tion, in the interpretation of wills, is to give 
to each word employed, if it can with propriety 
receive it, the natural ordinary meaning which 
it has in the vocabulary of ordinary life, and 
not to give to words employed in that vocabu- 
lary an artificial, a secondary, and a technical 
meaning. Young v. Rolertmn, 4 Macd. H* L. 
Oa, 314, 325. 

18. Primarily, the words of a will are to be 
considered. They convey the intention of the 
testator’s wishes; but the meaning to be 
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attached to them may be affected by sut round- 
ing circumstances, among which is the law of 
the country in which the will is made, and its 
dispositions are to be earned out. If that 
law has attached to particular words a par- 
ticular meaning, or to a particular disposition 
a particular effect, it must be assumed that 
the testator, in the dispositions he has made, 
had regard to that meaning or to that effect, 
unless the language of the will or'the surround- 
ing Circumstances displace that assumption. 
Bossee v MaUlch^ 6 Moo. Ind. App. 526. 

1. Admitting the coiTectncss of the principle 
of giving to words their natuial and gram- 
matical meaning, yet the intention of a 
testator, gathered from the context, may 
justify a modification of his words. Grey v. 
Pearson, 6 H. L. Ca. 61 ; 3 Jur., N. S., 823 ; 26 
L. J., Ch., 473. 

In consti noting wills, and indeed statutes, 
and all written instruments, the grammatical 
and Oldinary sense of the words is to be 
adhered to, unless that would lead to some 
absurdity or some repugnance or incon- 
sistency with the rest of I be instrument, in 
which case the grammatical and ordinary 
sense of the words may be modified, so as to 
avoid that absurdity and inconsistency, but 
no further. Id. 106. 

2. Where the words of a will have a primary 

and common-sense meaning, they must be 
taken to have been used in^hat sense, unless 
the conti ary appears from the context, or from 
extiinsic circumstances. Crooli v. 3 

Jur, N. S., 703. 

3. In construing the autograph will of an 
illiterate man, the meaning of technical 
language may be disregarded, but no word 
which has a clear and definite opeiation can 
be struck out. Mallv, Warun^ 9 H. L, Ca. 
420. 

4. The rule that a testator’s language ought 
to be adhered to unless some inconsistency 
would result from doing so ought not to be 
departed fiom on slight grounds, and the 
Court lefu&ed to depait from that rule in a 
case where there was very stiong probability 
that the testator meant something different 
from what he had actually said. Nunn v. 
Mmeoeh 16 W. E. 818. 

6. Where the words of a will are unam- 
biguous, they cannot be departed from merely 
because they lead to consequences capiicious | 
or even harsh and unreasonable. But where ! 
they are capable of two interpretations, that : 
construction of them is to be adopted which | 
is in accordance with an intelligible and i 
reasonable, and not a capricious or anomalous, 
result. Paihufid v. Mrrinqton, 2 L. E., App. ; 
Cas., 698 ; 46 L. J., Ch., 748 ; 37 E. T. 338 ; 25 : 
W. E. 908. I 

6. A will is to be construed according to the 
plain meaning and intention of the testator, 
notwithstanding that the result of so constru- 
ing it may be to defeat the object which he 
had in view. Cnnliffe v. Brmwlieff 46 L. J., 
Ch., 128 ; 3 L. E., Ch. D., 393 ; 35 L. T. 518. 

7* Words are to be construed according to 
their plain ordinary meaning, unless the con- 
text shows them to have been used in a 
different sense, or unless the rule, if acted on, 
wofild lead to some manifest absurdity or 
&^dngruity, A testator must not be presumed 
tb intend m absurdity ; nevertheless, if shown 
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by the context or by the w hole will to have so 
intended, the intention, if not illegal, must be 
carried out PItodes v. IlJmles, 7 L. E,, App. 
Cas , 192 ; 51 L. J., P. C., 53 ; 46 L. T. 463 ; 30 
W. E 709 

There is no diffeience between the words 
which a testatoi himself uses in drawing up 
his will and the words which are lend fide 
used by one whom he trusts to draw it up for 
him. The Court in either case must take the 
words as it finds them, and therefore held that 
the plaintiff, the natural daugli ter, was not en- 
titled to have probate amended by omitting the 
words, “ from and after the decease of my said 
wife without leav ing issue of our said mairiage,” 
on the ground that the diaughi sman introduced 
them without reason or special directions, and 
that the effect of the same had not been 
intelligently appreciated by the testator, Jh. 

8. The Couit, in construing a will, must 
act on the language which the testator has 
used accoiding to its ordinary signification, 
and must not extend the meaning of words 
without being able to assign any possible 
limit where to stop. Be Jloehedi v. Cloncurry 
{Lord\ 5 Ir. E , Eq., 588. 

Therefore, when a testator, having accounts 
in two banks, bequeathed all cash balances 
which should, at his death, be standing either 
to his cuirent account oi his deposit account 
with any of his bankers: — Held, that the 
bequest did not include mone}s in the hands 
of his land agent or his salesmaster, although 
the testator’s account was entered in the 
salesmaster s ledger ; and sometimes got such 
money as he required in cash or by cheque; 
sometimes requested cheqiies to be sent to 
him ; and on a few occasions gave orders for 
payments to thiid peisons. Ih. 

9. Wheie clear words of gift are found in a 
will, full effect is to be given to them, notwith- 
standing capricious results may follow. Whar^ 
ton V. Barlier, 4 Jur , N. S , 553. 

10. It is the safest and best mode of construc- 
tion to give to words free from ambiguity 
their plain and oidinaiy meaning. Buchanan 
V, Andrew, 2 L, E., H. L. (fee.), 286. 


VI. AMBIGTJOffS WOEES. 


11. Tlie meaning of an ambiguous will to be 
collected from the words and the context, not 
from the punctuation. Sanford v, MaikeSt 1 
Meriv. 651. 

Testator having a right to order a thing to 
be done, expressing in his will that it is to be 
done, must be understood to speak impera- 
tively, and not merely by way of recital. 

12. Where a testator expresses himself in 
ambiguous terms respecting the disposition of 
his property, the legal operation of the word 
he uses must be adopted, Stuhh v. BotJif 2 
Bali. & B. 553. 

13. Words that are doubtful and afford im- 
plication only are not to be attended to where 
testator has expressed himself in legal words. 
BayBhaw v. Sjyencer, 2 Aik. 575. 

14. It is a common rule of construction* that 
if the wolds of a gift are of themselves plain, 
distinct, and capable of having a legal effect, 
effect must be given to them, notwithstanding 
any improbability which may arise from' looking 
at the other parts of the will. On the other 
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handji^ thewoidsare ambiguous in expression 
or effect, they aie not to be reiccted for un- 
ceitainty, hut you must colleot if ^ you can, 
from the other paits of tho uill, an indication 
of what the testator meant hy those words, 
which, by 'themselves, appear to be ambiguous. 
Wilson V. Men, 11 Bea\. 289. 

1. In case of doubtful words of a will, an 
heir is to be favouied : not where the will is 
plain. Fatllnnd v. Bertie, 2 Vern. 340; 12 
Mod. 183 : 2 E'lcem 220 ; 8 Ch. Ca. 129. 

2. Where the woids of a will aio unambig- 
uous, they cannot be depaitcd from meicly 
because they lead to consequences capricious 
or even harsh and unreasonable. But where 
they are capable of two inteipretations, that 
construction of them is to be adopted which 
is in accoi dance with an intelligible and 
reasonable, and not a capricious or anomalous, 
result. jBatJmrst v, Eo'Hnqton, 2 L. B., App. 
Cas., 698 ; 4.6 L. J., Ch., 748 ; 25 W. B. 90S ; 87 
L. T., N. S., 388. 

3. Where there aie two meanings of a word 
used in a will, one of which would effectuate 
and the other defeat a testator’s intention, the 
Court is bound to select that meaning which 
would cany out the testator’s object. Whlclier 
V. Bmie, 4 Jur., N. S., 933; 6 W. B. 813; 7 
H. B. Ca. 124; 28 L. J., Ch., 396. And see 

S. 0, 21 L. J., K. B., Ch , 406 ; 16 Jur. 391 ; 1 
Be a. M. & G. 506 ; 14 Beav. 509. 

4. If the language in a will admits^ of two 
constructions, accoiding to one of which pro- 
perty will go in a comenient and ordinary 
course of succession, and, according to the 
other, in a capricious and inconvenient course, 
courts of justice may leasonably lean towards 
the former as being w'hai was probably in- 
tended. BumUe. Jeiihbrs v. Knglieh, 6 Jur., 
K.S., 1043; 8H.L. Ca. 571. 

5. Ambiguous words will not control the 
legal effect ot words of limitations. Gmimoe 
V. Form, 3 Jur., N. S , 176 ; 26 L. J., Ch., 323. 

6. Before the Court can resort to the context 
of a will in search of a meaning for the words 
of a particular clause, it must satisfied that 
the meaning of the clause is different from 
that which the words naturally import. Waller 

T. Tij^pmg, 9 Hare, 800 ; 16 Jur. 442. 

7* In construing a will, if the words used 
are themselves of doubtful meaning, the cir- 
cumstances of the case may be referied to for 
the |)urpose of assisting in the explanation, 
but must not be employed to show the con- 
struction to be duubtiul, in Older to enable the 
Court to make what appears a more reasonable 
will for the testator. Gordoji v. Gordon, 5 L. B., 
a L., 254. 

The recurring use of the words, ‘*As to,” at 
!j thetcommoneement of several devises is not 
I i 'fitossarily an indication ot the commencement 
‘4 a devise comiffete in itself, and separate and 


^a^p^rdent from other limitations. Ih, 
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making, unless circumstances or the tenor of 
it show it should be from death of testator, 
but the intermediate time not regarded. 
Lomax v. Mohnden, 1 Ves. 295. 

11. Construction of a will, as supposing the 
! testator to contemplate the pciiod of his 

death with refeionce to the objects who are 
to take under his will, and to look beyond 
that period with reference to the eient on 
which his dispositions are to take effect. Me 
liye's Settlement, 10 Hare 112; 16 Jur. 1128; 
23 L. J , Ch , 345. 

12. The lules of construction of executory 

instruments, bearing date before "the Wills 
Act, 7 Will. 4 and 1 Viet , c. 26 (1837), do not 
differ fiom those applic'able to wills of tho 
same period. Ilugle’^v. 7Ir. B., Eq., 98, 

1 8 Tlie Com t *declines to express an abstract 
opinion on a point of law on the construction 
of a will when immediate relief is not given. 
IIamj)to7h V. Holman, 30 L. T., H. S., 287 ; 25 
W. E. 459 ; 5 L. B., Cb. D., 183. 

14. In construing a will, the Court has regard 
to the period when and the circumstances 
under which it was framed; and where the 
will is of ancient date, if there is any am- 
biguity in the construction, the course of action 
on the bequest since the will came into opera- 
tion may be referred to in aid of the construc- 
tion which has been adopted, on the ground 
that it is not to be assumed that a continued 
series of bleaches of trust has been committed 
in the presence of those who are interested 
in an opposite conclusion. Att -Gen, t, Sidney 
Sussex College, 38 L, J., Ch., 656. 

15. In constimng a will, plain and distinct 
words are only to bo controlled by words 
equally plain and distinct, Goodwin v. M%* 
lagson, 25 Beav. 65. 

10. Where upon the careful peitisal of an 
instiument it is impossible not to bo satisfied 
that a strict and oidinary inteipretation of its 
language would disappoint the intention with 
which it was fiamed, such an interpretation 
is not to be adopted. Key v. Key, 4 Be (4. M. 
& G. 73 ; 17 Jur. 769 ; 22 L. J., Ch., 641 ; 1 Eq„ 
Bep , 82. 

IT, Order of words in vills not considered ; 
if the intent bettor ans-v^crod, it is otherwise. 
Bast V. Cool, 2 Yes. 33. 

18. Distinction between mariiage articles 
and wills ; all the parlies to tho former con- 
sidered purchasers to effectuate their inten- 
tion; none of the paities mentioned in the 
latter are so, as the testator’s intention is alone 
to be considered. Stratford v. Fo^mll, 1 Ball 
k B. 25. 

19. Buies for construction of wills; the 
intention if possible to be collected from the 
words, not from circumstances delors ; upon 
general principles and established rules, nbt 
by conjecture ; and without inquiring whether 
the personal estate sufficient for the debts. 
The personal estate first liable to the debts, 
unless the intention is clearly to exempt it, 
and throw them wholly on the real, for which, 
express words are not necessary. Booth v. 
Blwidell, 19 Yes. 521. 

20. The testator’s intent in a will must be 
consistent with the rules of law, and in many 
cases the intent has been restrained, as where 

^ attempting a perpetuity, or to prevent a tenanp 
^ in tail' from alienating. Bagslum v. Syeneer^ 
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Departing from strict woicls of a will has 
prodnced such unceitainty that it is to be 
wished they had been left to legal construction. 
M, 576 . 

In construing words to make them agree 
with the intent of the paity, a court of equity 
is more libeial than a couit of law. Id. 580, 

1. In case of a will, the intent shall prevail 
unless contrary to law, i e., if the limitations 
are allowable by law ; not that the words 
must be taken in such signification as the law 
imposes on thern. In a will, words taken in 
law as of limitation shall be taken as w’ords 
of purchase if so intended. A%iste7i v. Taylor^ 
Ambl. 377. 

2* The intention of a testator, if clear and 
consistent with iule& of law, is to go\ern with- 
out regard to the giammatical construction, or 
whether it desei'vos Xa\our or not. Thelhmon 
V. Woodford^ 4 Vcs. 311. Affirmed 11 Ves. 112. 

A will is not to be affected on account of 
the unmeritoiious object j only one general rule 
of construction for courts of law and equity 
applicable to ail wills. However the Court may 
condemn the object, the intention is to be 
collected from the whole will ; every word is 
to have effect according to the natural common 
import ; words of art to be construed according 
to the technical sense, unless upon the whole 
will plainly not so intended. The Court is bound 
to carry the rule into effect, if consistent with 
the rules of law% and if it can see a general 
intention con^sistcnt with the rules of law ; but 
the particular mode is not ; though that shall 
fail, the general intention shall take effect. 
Id. 4 Ves. 329. 

*‘Heir male” in a will may be words of 
purchase. Id. 326. 

The intention of the testator is not to be set 
aside because it cannot take effect to the full 
extent, but it is to woik as far as it can. Ih. 

In some cases, as for creditors, an intention 
will be inferred from the puipose beyond what 
is expressed. Ib. 

3. Construction for creditors favoured not 
doing violence to or straining the words. 
Woel V. West07if 2 Ves. ic B. 269. 

4, The most liberal construction of wills for 

creditors. GodoMim v. Pe?mec7i, 2 

Ves. 272. 

6. Question of intention to be determined 
by the Court, but not proper for the Master. 
JPitt V. Cmfhelford (lord), 1 Ves. J, 83. 

6. It is not a good rule in construing a will 
to consider what power would be, by a particu- 
lar construction, given to a particular person, 
by the exercise of ’which he might be able to 
defeat what ap]rears to be the gerroral purpose 
of the will, Ath 718091 v. JSolthj, 10 H. L. Oa. 
813. 

7* fallacy of applying to a case of intestacy 
words which the testator has applied to the 
case of testacy. Mobumn v. London Hospital 
{0ommon\ 10 Hare, 28 ; 22 L. J., Oh., 754. 

B. The circumstance of the testator not 
having had the legal estate can make no 
^ difference in the construction of a devi&o. 

v. MrtJmmherkmd (Lu7ie\ 1 Jac. & 
Walk. 573* 

^ t.. Where the intention of a partjr would put 
the estate in abeyance, such intention is oter- 
, amled by the rules of law. Papillon v. Yoico, 

■ / 

In case of a will, where the remainder is 



devised in contingency, the reversion in fee is 
not in abeyance in the meanwhile, but descends 
to the heir. Id. Bll, 

10. If the operative part of an instrument is 
clearly large enough to embrace two classes of 
objects, its effect is not to be cut dowm because 
the pievions recital does not i efer to both those 
classes. Savile v. Hinmird^ 11 Jur., N. S., 
195; 13 W Pv, 308; 11 L, T., N. S., 687. 

^ 11. Except in cases of difficulty, this Court 
will itself determine questions of construction 
in the first instance, without seeking the 
assistance of courts of law. WUson v. Edmt 
11 Beav. 317. 

12. Where there is a doubtful question as to 
the legal title to an estate on the construction 
of a will, the piactice is, not to determine it 
on demurrer, although the inclination of the 
Court may be in faveur of the defendant, but 
to overrul the demurrer, without prejudice 
to the defendant’s insisting on the same 
matters by way of answer. Broyonmord v, 
Edwards (”2 Ves. 213). referred to on this point. 
Mortimer v. Hartley^ 3 De Gr. &: Sm. 316. 

13. There is no difference between a direction 
to trustees to pay and a gift ; the testator is 
equally the donor in both cases, MeholU v, 
Jndson^ 2 Atk. 301. 

14. Bequest in terms importing an intention 
not to make an immediate disposition may, 
upon the construction of the whole will, amount 
to a present bequest. Lynn v. Beater^ T. & B. 
677. 


VIII. Admissibility of Parol 
Evidence. 

See also IX. and X. post. 

I, Beference to Original JFill, 7632. 

II. IFlll in a Boreign Language.^ 7632. 

III. Of Beelaraimis by Testator or Lnstrue^ 
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IV. A8 to Condition of Family or Beoisees^ 

7633. 
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7634. 

VI. Of Matters Snbsctguent to Execution of 
the \VilU 7636 

VII. To Bebuf Presumptions^ 7636. 

VIII. Terms of Art ^ 7637, 

IX. Other Cases, 7637. 
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Execution of Power by Beguest or 
Bci'isein General Terms* SeePowBB, 
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XI. As to wliHher Executor taUs Mesidue 
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ADMINISTUATOE, VIIL 11. 4. 

XII. to Advafieement by Permit to Child* 
See Advakcbmein'X— Paeeet ahi> 
Child, II. 

XIII. As to Satisfaction of Poftio7ts. See Poe- 

TICK, XI. VI. 
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I. EEYEBENCK TO OEIGIHAI WILL. 

1. Original will of peisonalty e.\'amine(l in 
orckr to arrive at the true construction of 
ceitain be<iuosts. Comj)ton v. Bloxaiti^ 2 Colly. 
201 . 

2. The original will of personalty cannot be 
looke<l to, to contradict the probate, though it 
may in some cases to explain it. Opjunheim v. 
Menry, 1 W. E. 126. 

3. Cases in which the Court will look at an 
original will of personalty, for the purpose 
of determining its meaning or construction. 
Walker v. Tijjping^ 9 Hare 802.n. 

11. WILL m A POEEIGN LANGUAGE. 

4. A domiciled Englishman made his will in 
a Spanish coionjg in the Spanish language 
and form, and empowered K., whom he ap- 
pointed his universal heir, to make his (the 
testator’s) will, making therein the declaration, 
etc., and other matters which had been and 
would be communicated to him. The will 
was admitted to probate: — Held, first, that 
the will was an English will, and that in 
construing it the Spanish language was only 
to be looked to in order to ascertain the 
equivalent expressions in English ; and, 
secondly, that K. being appointed universal 
lieir, the beneficial interests, after performing 
the trusts, if any there were, belonged to K., 
and not to the testator’s next of kin. Ileymlds 
V. Mo^'iright^ 18 Bcav. 417 ; 2 W. E. 445 ; 2 Eq. 
Ecp. 784. 

HI. OE DECLAEATIOHS BY TESTATOE OS 
INSTEDCTIONS FOE THE WILL. 

5. To ha-ve recourse to the declarations of a 
testator as opera! ing on his wall is ( onsidered 
dangerous, and if he has made ditfeient de- 
clarations at different times, little reliance 
can be placed on them. Dwyer v. Lyhaght^ 2 
Ball & B. 162. 

6. The acts and declarations of a testator at 
the time of his will, to show what he meant by 
a paiticiilai expression, admissiVde in evidence. 
Blake v. Marmllj 2 Ball, k B. 35. Affirmed 4 
Bow 248. 

7. There being a devise in a will of all 
testator’s household stuff, as biass, pewter, 
linen, and woollens, except a tiunk, the person 
who drew the will was examined to prove that 
the testator directed him to insert all his 
goods except the trunk, and was allowed to be 
read. BeniUtoii v. Grani, 2 Yern. 517. S. C. 
better reported, 1 Eq. Ca. Abr. 230, pi. 2. 

8. Devise to his neaiest poor relations. Parol 
Evidence admitted to show that testator knew 
he had such in Salop, but no further ; not to 
prove declarations or instructions whom he 
meant by written words of the will. Goodmge 
V. Goodwigef 1 Yes. 231. 

9. A Presbyterian, who had three infant 
daughters bred up that way, and had three 

others Presbyterians, makes Ms will, ap- 
Mting his brothers, and also a clergyman of 
^3 Church of England, guardians to his three 
"aughters, and dies, h^^'ing sent his 
ughter to his nex:t brothet The 
‘ plher daughters into 

ttem At a boArdlng- 

'i ..'I I'l! 1 1 .1 , „ ,i s . 



school, where they were bred according to the 
Church of England, and brought his bill to 
have the eldest daughter placed out with the 
other daughters. The three brothers, that 
were Presbyterians, brought their bill to have 
the two daughters delivered to them, offering 
parol evidence that the testator directed and 
declared he would have his children bred up 
Presbyterians. The Court declared no proof 
out of the will ought to be admitted in the 
case of a de\ise of a guardianship, any more 
than in the case of a devise of land, Storke v 
Storke, 8 P. W. 51. 

10. Devise of land not to be explained by 
parol proof touching the declaration of the 
testator, or the instrument given by testator 
for the making of his will. Parol proofs shall 
be admitted to explain a surrender of copyhold 
land, to show a mistake either in the land or 
uses. Towers v. Moor^ 2 Yern. 98. 

11. Devise of real estate to be sold, and the 
produce, with the personal estate, to testator’s 
wife for life, with power to appoint a moiety 
by deed or will, with two or more witnesses : 
the estate was not sold : the wife, having no 
other real estate, by will with three witnesses, 
gave specific legacies, some described to have 
been her husband’s, and all the lest, residue, 
and remainder of her estate and effects of 
w hat nature or kind soever, and whether real 
or personal, and all her plate, china, linen, and 
other utensils, which she should be possessed 
of, intciested in, or entitled to at her decease; 
the powei is executed by the residuary clause. 
Evidence of conversation with the person who 
drew the will, to show the testatrix had no 
other real estate, rejected. Standen'v. Btanden, 
2 Yes J. 589. 

12. Where declarations to testator’s solicitor, 
at the time of giving insti actions for making 
a will, admissible in evidence. GullWband v. 
Mears, 7 L. J., Ch., 136. 

18. Will is to be construed without regard to 
the instructions. Murray v. Joncs^ and Fawcett 
V. dimes, 2 Yes. & B. 318. 

14. Where testatrix gave her real and personal 
estate to plaintiffs for life, remainder to J. in 
tail, remainder to R. in fee, with a few 
pecuniary legacies, and charged her real estate 
with the payment, if her personal estate should 
not be sufficient ; and, by her will, declaied 
she gave the rest and residue of her personal 
estate to Lord C.’s thiee daughters:— Held, that 
parol evidence of attorney, who drew the bill, 
that he had express directions to give the 
personal estate to the three daughters of Lord 
0.,^ could not be read, though there were some 
things in the case which might make a Judge 
wish to admit it. ITlrieh v. ZitcMelrL 2 Atk. 
372. 

Courts of law and equity admit parol evi- 
dence in two cases only,— to ascertain the 
person, where there are two persons of the 
same name, or where there has been a mistjaka 
in the name ; ancl in resulting trusts, relating 
to personal estate, as where an executor has a 
small legacy, and the next of kin claim the 
residue, there parol proof is admitted to ascer- 
tain who shall have it. Ib, 

Lord H, not satisfied with Lord Cowperis rule 
Of admitting parol evidence in doubtful Wills. 
Mr. Justice Tracy, who assisted Lord Oowper 
in Strode v. Mwsel (2 Yern. 621), was at |irsl 
of same opinion with him ; but, on eonsider^^ 
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tion, was clear the e\idence cotild not be 
admitted, and his alteration of judgment had 
weight in the House of Lords. Ih, 

In Brown v. Selwin (Ca. temp. Talb. 240) 
Lord H. said he was for admitting it. And 
even Lord Talbot had a remorse of judgment 
at the same time he rejected it ; but the House 
of Lords refused it, and affirmed the deciee. 
Tb. 

1. Evidence as to statements made by a 
testator when he executed his will was rejected. 
MHIlure v. Evans, 29 Beav. 422. And see 
BaJier v. Ber, 11 L. K., Ir., 8, 

2. The declaration of a testator will not be 
admitted to explain an omission in a will, al- 
though evidence of surrounding circumstances 
will. Sidliran v. Sullivan, 4 Ir. E., Eq., 457. 

3. Testator bequeathed to A. B. the premium 
of insurance on his life in an insurance office 
for her immediate expenses. Shortly before 
the date of the will a bonus had been declared 
upon the testator’s policy of assurance: — i 
Held, that the bonus alone passed under this ! 
bequest, a verbal declaration by the testator ! 
to A, B. upon the execution of the will to i 
show that he intended her to have both the ! 
policy and the bonus being inadmissible in 
evidence. Barrow v. Metliold, 3 W. E 629. 

4. In construing a will, nothing contained i 
in a letter from a solicitoi to the testator, 
written about the time of the execution of the 
will, is admissible as evidence of the constrac- 
tion of the will. Wilson v. O' Leary, 7 L. 11., 
Ch., 448 ; 41 L. J., Cli., 342 ; 20 W. E. 501 ; 26 
L. T., N. S., 463. Affirming 12 L. E., Eq., 525 ; 
40 L. J., Oh., 709; 25 L. T., N. S., 327; 20 
W. E. 28. 

Evidence that the testator had in his 
possession a first codicil at the time he made 
the second was admitted, so far as it went to 
prove the position of the testator, but lejected 
so far as it suggested any motive for his 
malting the second codicil. Ih. 

Held, also, that a letter written to the 
testator by bis solicitor, advising him to re-copy 
his first codicil, was inadmissible. Tb. 

5. At the death of a testator two copies of 
his will were produced, one of which had 
been retained by bimsolf, the other deposited 
■with his bankers; each with a codicil con- 
taining the same gift in the same words, but 
of di'fferent dates, and attested by different 
witnesses. | Probate having been gi anted of 
the duplicate will and of the two codicils : — ■ 
Held, that evidence by one of the attesting 
witnesses to one of the codicils was admissible 
for the purpose of showing, from the circum- 
stances attending the execution, that the two 
codicils were not two but one instrument, and 
accordingly that the legatee therein named 
was entitled to one legacy only. Hubbard v. 
Alemnder, 3 L. E., Ch. D., 738 ; 45 L. J., Oh,, 
740; 24 W. E. 1058; 35 L. T., N. S„ 52. 

6. Bequest to testator’s cousin V. B., son 
of his late uncle P. B. Testator had no cousin 
of that name, but had a cousin G. T. B., son 
of an uncle I. B. ; and had also a cousin P. B., 
son of the said uncle P. B. : — Held, evidence 
of all the circumstances surrounding the tes- 
tator when he made his will was admissible 
to explain who he meant to take, but not 
evidence of Instructions given to his solicitor 
iftieniie made his will. Bernasooni v. Atkin- 

W. B, 162; 17 Jxxr, 128; 10 Hare 345. 
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^ 7. A name and description of a legatee were 
given in a will, which, taken together, could 
not be applied to any other person ; e\idcnce 
of the^^tate of the family was admitted, and 
an affidavit of a solicitor who prepared the 
will was offered to show what had been tbe 
cause of the mistake : — Held, that the affidavit 
was inadmissible. Braise v. Brake, 8 H. L. Ca. 
172; 29 L. J., Ch., 850; 25 Beav. 642; 6 
W. E. 791 ; 4 Jur., N. S., 727. 

8. Evidence of the declarations of a testator 
as to whom he intended to benefit, or supposed 
be had benefited, can only be received where 
the desciiption of the legatee, or of the thing 
bequeathed, is equally applicable, in all its 
pait^, to two pel sons, or to two things. But 
evidence of the circumstances, tbe habits, and 
the state of his family at the time he made 
the will, is admissible, so as to put the Court 
in the position of the testator, in order to 
asceitain the bearing and application of the 
language which he uses, and whether there 
exifc^ts any person or thing to which the whole 
description given in the will can be, with 
sufficient certainty applied. Charter v. Charter, 
7 L. E., H. L,, 364 ; 43 L. J., P., 73 ; 2 L. E„ 
P., & M. 315. 

See also Advancement and Specific 

BlVI SIGNS 

IV. AS TO COHDITIOH OP FAMILY OB 

DEVISEES, 

9. The construction of will is not to be 
altered upon inference from testator’s know- 
lcda:e of ciicumstances of family. Badeliffe 

V. Bucliknj, 10 Ves. 195. 

10. A doubtful will construed upon evidence 
as to the state of tlie testator’s family. Bhm^ 
dell V. Gladstone, 11 Sim. 467 ; 1 Ph, 279 ; 12 
L. J., N. S , Ch., 225 ; 7 Jur. 269 ; 6 Jur. 481. 
Affirmed sub. nom, Canioys (Lord) v. Blundell, 
1 H. L. Ca. 778. 

11. As evidence of friendly intercourse with 
parties benefited by a doubtful will is atl- 
missible in favour of that will, so also is 
evidence ot fiiendly intercourse with relations 
not benefited by such will admissible against 
it, though of very slight weight. Bitchings 
V. Wood, 2 Moo. P. C. 355. 

12. Parol evidence of collateral circumstances 
relating to the ages of the devisees, and the 
situation of the parties, and to their being 
married or unmarried, is admissible in evi- 
dence for the purpose of construing a wiiL 
Lome V. JTmtlnytower (Lord), 4 Buss. 532. 

13. Legacy to a person, dead in the lifetime 
of the testator, lapsed, although the words 
are, to M., his executors, administrators, and 
assigns ; and parol evidence inadmissible that 
the testator knew, at the time of making the 
will, that the legatee was dead, Maybunk v. 
Broolivs, 1 Bro. G. G. 84. 

Evidence offered to prove that testator, 
who gave legacy to K, his executors, etc., 
knew A. to be dead, and meant it for his 
representative, rejected. S. C. mm, Mabank 
V. Brooks, Dick, 577.. 

14. In the construction of wills, the Court 
looks not only to the terms of the will itself, 
but to the surrounding circumstances and the 
state of the parties. Bmmore v. Muggins, 21 
Beav. 103; 25 L. J., Oh., 251. 
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Upon tills principle, where a testator gave 
the Income of a fund to his sister (then sixty- 
eight years of age and married to a second 
iiu&hand) for life, and after her decease, be- 
queathed the fund to her children “by her 
then pre«;ent oi any future husband,” and she 
had cbildien by both her first and second 
husbands: — Held, that the children by her 
f oinier man iage were not excluded, Ib. 

1. In construing a will, the state of testator’s 
family at time of will is to be attended to. 
Crone v. OdeU, 1 Ball & B. 44:9, Affirmed 3 
Dow 68 ; 1 Bli. N. S. 594. 

In construing will, the intention of testator, 
and not the technical import of words, is to 
be regarded. Ib, 

2. For the purpose of construing a wiU, the 
Court must be informed of the cfrcumstances 
surrounding the testator when making his 
will, such as his family status and the nature 
Of his property. Extraneous evidence of these 
matters is therefore admissible. Webber v. 
Stmleij, 16 C. B„ N. S., 698; 10 Jur, H. S., 
657; 33 L. J., C. E, 2X7; 12 W. B. 833; 10 
L. T., K. S., 417 

3. In construing a will the Court may, for 
the purpose of identifying the person or thing 
intended as the object or subject of the 
testator’s bounty, inquire into every material 
fact, and all theextnnsic circumstances which 
were known to the testator, 3 elating as well 
to the person who claims or the thing claimed 
as to the testator’s family and afiairs. But 
the Coiiii may not admit any direct extrinsic 
evidence of the testator’s intention, unless 
there are more than one person or thing 
equally ans-v^ering the description he has used. 
Charter v. Charter, 7 L. B., H. L., 364: 43 
L.J,P,73. 

When the object of a testator’s bounty is 
not coriectly named, or is described by a 
name which is only in part coirect, then, if 
there is enough in the will, when read with 
the knowledge of suiTOunding ciicumstances, 
to show who it was that the testator intended 
to benefit, so that, if the incorrect or partially 
oemreot description by name were expunged, 
the gift would not be void for uncertainty, 
the indications of intention discoverable in 
the rest of the will are to prevail over those 
which arise from the use of the inaccurate or 
only partially correct description by name. Ib, 

4. Evidence of reputation is not admissible 
in expounding a will, to piove a person’s age. 
C&kkmglh V. 8mth, 10 D. T., H. S., 918. 

5. Legacy to A., if in the testatox’s service 
at the time of his decease: paid evidence 
admitted to show that, though she had quitted 
his house, she continued and was by him 
considered as in his service, and upon that 
evidence the legacy was established. Serbert 

16 Ves, 481. 

P^l evidence admitted to prove which 
^ Intended, viz., whether the heir of 
mother’s side, or the heir of 

■* m •S'Wts V. UncoU 

J’“teol><itifienoa is admissible to explaia 
Ik which the word “nephew” is 
, Will. v. 22 


itlii 




8. A testator bequeathed a legacy to his 
niece E. A great-great-niece, E. J,, held to 
answer the description, and to be entitled to 
the legacy. Paioi evidence not admissible 
to show the circumstances under which the 
bequest was contained in the will, and that 
the testator could not hav e intended to desig- 
nate his great-great-niece. Stnngerv. Gardiner, 
6 Jur., N. S., 260 ; 28 L. J., Oh., 758 ; 4 De G. 
& J. 468. 

9. A testatrix made the following bequest : 
“To the three children of B. 6007. each.” 
At the date of the v ill and at lier death there 
were nine children of B. Evidence was 
tendered to the effect that, at the time when 
B. had three children, the testatrix had made 
a will containing the same bequest ; that when 
B. had six children she had made another will 
containing the same bequest; that when B. 
had nine children she had made another Will 
containing the same bequest (the willin question 
being the fourth will) ; and that she at all 
four times knew the numbers of B.’s chil- 
dren : — Held, that on the assumption that this 
evidence was admissible (but without deciding 
that point), each of the nine children was 
entitled to a legacy of 5007. Baniell v. 
Darnell, 18 L. J., N. S., Ch., 157 ; 13 Jur. 164 : 
3 De G. & Sm. 37. 

10. A testator bequeathed his residuary per- 
sonal estate upon trust to pay and divide the 
same equally to and amongst Ms nine grand- 
children, that is to say, the three children of 
his daughter Jane, the three children of his 
daughter Elizabeth, the two children of Ms 
son Joseph, and the child of his daughter 
Harriet. At the date of the will Joseph had 
four children, two by a former and the other 
two by his present wife. Evidence was 
tendered to show that the testator had de- 
clared an intention of benefiting the two 
children of Joseph by his fii st marriage, and 
a declaration by him that he knew nothing 
about Joseph’s other ehildien: — Held, that 
the evidence tendered was not admissible 
to consiiue the will, and that all Joseph’s 
children were entitled equallv vitli thesevcml 
other grandchildren. J^fattkeyrs v. DhuUhmv, 
12 W. B. 1141; 11 L. T., N. S, 82; 4 H. B. 
500. 

Gift to Dartieidar Persons and Dlmiks and 
See X. and other Specific Diyi^ 


T. AS TO COroiTIOX OF TEST AT0B*S 
FBOFEETY. 

11 . The state of testator’s propei ty cannot ho 
resorted to as a oiiterion to explain the will. 
XelletU, XelleU, 1 Ball. & B, 542. Affirmed $ 
Dow 248. 

12 Parol evidence admitted to show the sWe 
of testator’s property when he made his wdli 
Ilpde V. PHee, 0. P. 0. 193. 

^ 13. The Court ought not tp consider the 
circumstances of the testator tP d^^eminp Ms 
intention as to personal estate; whether as to 
real, gftitsre, IneUdiiin v. Premh, Amhl. 40 s 
Bidgw. 230 ; 1 Cox 1. 

of property written by testator, | 
and ins books of accounts, ad.mitted as evidence 
that he considered as Ms propesty, and meant 
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to dispose of, property not strictly, though in 
some sense, his : viz., mortgages and leases, 
the property of wife under will, by which he 
was executor with her before her marriage. 
JDfuee V. Denison^ 6 Ves. 385. 

1. A legatee, son-in-law to the testator, was 
held entitled to his legacy, discharged from 
debts due by him to the testator, and a debt 
for 'which the testator was his suiety, upon 
evidence from the testator’s accounts, letters, 
and memorandums in his handwriting. Parol 
evidence of declaiations in conversation was 
produced for the same purpose ; but the Couxt 
appeared to rely on the evidence in writing. 
MIden v. Smyth, 5 Ves. 341. 

2. Held, that a court of equity, in a suit to 
enforce the trusts of the will, might receive 
parol evidence to show what the testator had 
been accustomed to consider to be an estate 
called the Ashford Hall estate. Mlclietts v. 
Turquand, 1 H, L, Ca. 473, varying the judg- 
ment below. 

3. Testator gave the residue of his estate to 
the poor of the parish of K. com. L., but that 
parish was in com. N, It was set up by the 
next-of-kin, that testator did not imagine his 
residuum would exceed lOL, and had so de- 
clared; whereas it amounted to near 1,000^. 
The Court thought that parol evidence should 
bo admitted, to help out the description of 
the parish, but not as to the quantity of the 
thing given. Brown v. Langley, 2 Barnard. 
118. 

4. Testatrix gave 800 stock in long annuities 
to A. ; the same to B. ; 200?. long annuities to 
0., the interest thereof to accumulate. An 
inquiry admitted into the state of her property, 
to show she meant such sums of money, not 
annuities of this amount, Fonnoreaii v. Boynt^, 
1 Bro. C. C. 472. 

5. Extrinsic evidence admitted, not to con- 
strue a will, but to show with reference to 
what it was made. Bengough v. Walker, 15 
Ves. 514. 

6. Will not to be constnied by something 
dehors; as by the state of the propeity where 
no latent ambiguity. Page v. Leagnngwell, IS 
Ves. 466. 

Different construction of the word “ surplus” 
from that which it commonly beais, infened 
from the expression of the will. Ih. 

7. Court will not take into consideration 
the amount of the pro|)erty, nor the number 
of objects, for the purpose of construing will, 
except in case of a specific disposition. Slhley 
v. Perry, 7 Ves. 522. 

8. The testator having a power over 3,000/., 
originally the property of his wife, gave several 
legacies, and then, after the death of his wife, 
the residue to the defendant ; his estate was 
not sufficient to pay the legacies, yet held 
that the will was not an execution of the 
power, the same not being referred to, nor 
anything by which an intention appeared in 
testator to execute if. Evidence to show the 
testator’s own estate was insufficient for the 
purposes of his will without the 3,000/., re- 
jected* Andrews v. Mmmot, 2 Bro, 0. 0. 

( 9, Extrinsic evidence is admissible to show 
the circumstances of the testator at the time 
of » making his will, so as to enable the Court 
to place itself iu the situation of the testator, 
but '-it is inadmissible to prove either Ms 

Ill Ml . 




motives or intentions. Marthi v. Brinkwater, 

2 Beav. 215 ; 9 L. J., N. S., Ch., 247. 

10. A testator gives to some persons annuities 
of 500Z. long annuities, and to several others, 
legacies of 600/. long annuities, on one of 
which he diiects inteiest to be x^aid at 5/. per 
cent. Evidence of the amount of his pioperty 
admissible to explain the meaning of the latter 
bequests : and his property being insufficient 
to pay them in long annuities: — Held, that 
sums of money to be raised out of his long 
annuities were intended. Colpoijs v, Colpoys, 
Jac. 4,51. 

11. Where the intention to dispose was clearly 
expressed on the face of the will, and parol 
evidence was tendeied for the purpose of 
showing that the testatiix had taken the 
amount of the property which she was capable 
of bequeathing, supposing certain pioperty in 
which she had only a life inteiest to be her 
own, and that the legatee under the will, who 
also took an interest in such supposed abso- 
lute property under a settlement made by 
the testatrix, ought, in order to enlarge the 
residuary bequest, to be put to his election, 
such evidence was held to be inadmissible. 
Clcmentson v. Gandy, 1 Keen 309; 5 L. J., 
N. S , Ch , 260. 

12. Extrinsic evidence explanatory of a will, 
in order to raise a case of election, is not ad- 
missible. Dimmer v. Pitcher, Coop, temih 
Brough. 257 ; 2 Myl. & K. 262. 

13. Where there is s^primd facie gift, specific 
evidence of the state of the propeity at the 
date of the will is admissible. Innes v. Bamr^ 

3 Macn. & G. 606 ; 21 L. 3 , N. S., Oh., 190 ; 16 
Jur. 21, Affirming 7 Hare 377 ; 18 L. J., H. S., 
Ch., 274; 13 Jnr. 402. 

14. Parol evidence is not admissible to sho'w 
the inadequacy of the peisonal estate of the 
testatrix to satisfy the purposes of the will; 
but with regard to ical estate, parol evidence 
would be admissible for that purpose, if an 
intention to pass realty appeared on the will. 
Jones V. Curry, 1 Swan. 66 ; 1 Wils. 24. 

15. A legacy of 100/ long annuities stock”; 
— Held, upon the context of the will, and the 
evidence of the state of the funded property, 
to be pecnniaiy and not specific. Att,- Gen, v, 
Grote, 2 Buss. & M. 699. Affirming 3 Meriv. 
316. 

16. Legacy of 100/. out of my reduced bank 
annuities held pecuniary, the Court leaning 
against holding a legao}^ specific, unless clearly 
intended ; the Court would not take into con- 
sideration evidence of the value of the stock 
at the date of the codicil, by which the legacy 
was given, nor an erasure of a legacy to the 
same poison by the will, but decided upon the 
words of the codicil. Mrhy v. Potter, 4 Ves. 
748. 

17. A testatrix by a codicil gave to A, and 

“ 50/. each of bank long annuities now stand- 
ing in my name.” At the date of the codicil, 
and at her death, she possessed longannuitie$ 
sufficient to answer this bequest specifically, 
but not also to satisfy certain legacies charged 
by the other testamentary papers upon the 
same stock. Evidence as to the slate and 
value of the testatrix’s property in the funds 
; at those respective times was admitted, and 
on the effect of that evidence, andthelan^age 
of the testamentary papers, taken togethe^i 
the bequests to A. and M. were held not to 
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specific but pecuniary. Boys v. WHlmmSt 2 
Enss. & M. G89, Eeversing 3 Sim, 5(53. 

1. When the meaning of a will is doubtful, 
the Court may resort to evidence of the state 
of the testator’s property, but where the words 
are plain no such intrinsic aid can be resorted 
to, Hmsmm v. Fn/er^ 3 E. E., Ch., 420 ; 37 
Ir. 3,, Ch., 97 ; 17 L. T., N. S., 394. 

2. A testator bequeathed a legacy to A. “ in 
full satisfaction of all claims he may have 
upon me.” The testator was indebted to the 
executor of B., who held B.’s residuary estate 
on trust for the wife of xi. Parol e\idence to 
show that the testator regarded the debt 
belonging to A.’s wife, or to A. in her right 
Held, not admissible. Par miter v. Par miter ^ 

1 John. &: H 135; 8 W, R. 578. Affirmed 3 
L. K S., 790. 

3. J. B.j at his death, had a balance due 
from his banker, and was also entitled to a 
share of the balance due to A. B. from his 
banker. A. B, having received moneys for him 
from time to time, and with his knowledge 
paid them to his own bankers, as his own 
moneys ; but J. B. had no concern with A. B.’s 
bankers, nor did they know that he was inter- 
ested in the moneys paid by A. B. J. B. 
bequeaths all his mon(‘y in the hands of any 
banker : ‘-"Held, that his balance at his own 
banker’s, and also his share of A. B.’s balance, 
will pass, and that evidence is admissible to 
show that he so intended. Heming v. Whlttam^ 

2 8im. 493; 1 L. J., N. S., Ch., 94. 

4. A testatrix was the owner of four deben- 

tures of the Bpanish government, each of 
which had impressed uiion it the words 
“Capital IjOOOZ.,” and purpoited to secure to 
the liolder 504 per annum in perpetuity, but 
redeemable on payment of “ 55/. per cent, on 
the nominal amount.” By hei will she be- 
queathed thus The sum of 2,0004 Sqjanish 
bonds or coupon.s now belonging to me, and. 
all dividends which shall be due to me thereon 
at the time of my decease : Held, that two 

I* only of the debentures passed, and that parol 
* 1 ^ evidence of declarations of the testatrix as to 
her intention was inadmissible. Horwood v. 
BrimK 4 Be G. M. & 0, 700 ; 23 L. J., Ch., 465. 

Held, also, smUe^ that where there is a 
specific bequest, parol evidence is admissible 
to show what property there is answering to 
the description of it; but that, if on that 
evidence it appears that there was property 
correctly answering the description, no evi- 
dence can be adduced to show that it was 
intended to apply to other property. Ib. 

5, A testator devised all his real estates 
(except the hereditaments thereinafter par- 
ticularly devised), including all estates vested 
in him upon trust, or by way of mortgage, 
to trustees upon certain trusts ; in a subse- 
quent part of his will he devised his farm in 
the possession of T. H., to T. R. He 
hud farms in A, called respectively S. and 
51., both of which were in the possession of 
T. H,, but at different rents. On a question 
' being raised which of these two farms the 
intended to give to T. Ks—It was 
l|i 'temciently established by the evidence^ that 
^ I the liYei the testator and his father 

( ^ ’■fheiprooeeds of th-e farm S. had been reguLarly 
/ 1 iptfC-to-# Roman Catholic priest, and that the 
>r had uniformly dealt with it in qon- 
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it for this purpose : — Held, therefore, that he 
must be taken to bave intended to compose it 
in the general devise of tiiist estates, and that 
consequently the farm 51. was the one devised 
to T. R. Blundell v. Qladdone^ 3 Macn. & G. 
692. Reversing 14 Sim. 83 ; 8 Jnr. 301 

6. Exti insic evidence ismore readily admitted 
to explain an ambiguity in the subject than in 
the object of the gift. Bomlatt v. Faston, 2 
N. R. 262; 11 W. R. 767. 

Be script hve Grift of Beal Estate f\ See 
XXXVIII. XXX. and ±XKl,post. 

VI. OF MATTERS StTBSEQUENT TO EXECF- 
TIOIT OF TEE “WILE. 

7. Will not to be construed bv subsequent cir- 
cumstances. Motjqrldge v. Thaeheelf 1 Yes. 
J. 475 ; 3 Bro. C. *C. 517. Affirmed 13 Yes. 416. 

8. Will, if extrinsic evidence could be ad- 
mitted, not to be construed by matters pos- 
terior to its execution. Welhy v. Welhj, 2 
Yes. & B. 192. 

9. Inconvenient consequences, not in the 
contemplation of the testator at the time of 
making his will, not sufficient to authorise a 
vaiiation or interpolation in the terms ot a 
bequest ; where those terms are in themselves 
clear and intelligible. Smith v. Streatjield, 1 
Meriv. 358. 

VII. TO REBUT PESSUMPTIOES. 

10. Primary principle is, that evidence is not 
admissible to contradict a written will ; but, 
in some cases, Court will raise a presumx^tion 
against it, and then admit evidence to repel 
the } resumption. Hurst v. Beach, 5 Madd. 360. 

11. Parol evidence is not admissible to con- 
tradict an express declaration in will ; but if 
there be no express declaration, and only 
circuni stances which afford inference or pre- 
sumption, there parol evidence is admissible 
to answer that inference or presumption. 
Gladding v. Yapip, 5 Madd. 59. 

12. A subsequent marriage and the birth of a 
child revokes a will. Queere, as to the pro- 
priety of admitting evidence against the 
presumption. Gibbons v. Gaunt, 4 Yes. 84S. 

13. Although parol evidence is admissible to 

rebut a presumption of law against the words 
of a will, yet where the presumption arises 
from a rale of construction of words simply 
qua words, no parol evidence can be admitted, 
Barrs v. Fewlies, 34 L. J., Ch., 522 ; 11 Jur , 
H. S., 669 ; 13 W. K. 987 ; 12 B. T., H, S., 727 : 
6H. R.355. » » . 

Therefore, under a gift of residuary real and 
personal estate to a person appointed executor, 

“ to enable him to carry into effect the pur-* 
poses of this my will,’* the Court refused to 
admit extrinsic evidence to show that the 
executor was entitled beneffcially, and ve*as not 
a trustee merely for the heir of the surplus 
real estate, the heir being entitled by con- 
struction, and not by implication of law. Ih 

Boehey v. Bocksey (3 Bro. E 0. 39), and 
Mallabm* v, Mallabm (Cas. t. Talb, 78)^ 
explained. Ib. ^ 

See Advajscemeht— Executob akd Ab- 

MiKisTEATOR— L egacy — Faeeht ani> 
Child— P oETi OK. 
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Tin. TEEMS OF AET. 

^1. A statnary beqneatbed articles used in 
Ms business, by tbeir technical names, some 
of which were very obscurely written. Eefer- 
ence directed to ascertain what was meant, the 
Master taking to his assistance persons skilled 
in writing, and acquainted wdth articles used 
by statuaries. GoMet v. Beeeliy^ 3 Sim. 24 ; 9 
L. J., Ch., 200. Eeversed 2 Euss. & M. 624. 

2. A testator bequeathed certain legacies, 
using letters to designate the amount, viz., 
^Hhe sum of i. x. x.” Parol evidence ad- 
mitted to show that the testator used those 
letters as private tiade marks, and to prove the 
amounts which they lepresented. Kell v. 
Climman^ 4 W. E. 787 ; 23 Beav. 195. 

3. A testator devised “ forty- five acres of the 
lands of Dromquin, known as the house divi- 
sion,” to A., and “ fifty acres of the same lands ” 
to B. : — Held, that extrinsic evidence was not 
admissible to show that he meant Irish and 
not statute acres. O' Donnell v. O'Donnell. 1 
L. B., Ir., 284. 

By the statutory definition contained in 5 
'Geo. 4, c. 74, s. 2, the woid “acre ” has received 
a legal signification which must be attributed 
to that word, whether used in a will or other 
voiuntaiy instrument, or in a contract. JZ>. 


IX. OTHEE CASES. 

4. Parol evidence cannot be admitted to 
explain the wiitten words of a will. Stratton 
V. Bayne, 3 Bro. P. 0. 103. 

6. Parol evidence not admissible to show 
the intention of the testator against the con- 
struction upon the face of the will. Cambrldae 
V. Dous, 8 Ves. 22, 

6. Parol evidence admitted to explain a will, 
where doubtful : not to contradict. As, on a 
legacy to the four children of B., and after- 
wards another to the children of B.; B. having 
then two children by the first husband, four 
by a second; admitted to show the first legacy 
was restrained to the last four children ; not 
so of the other legacy. Hampshire v. Peirce, 
2 Ves. 216. 

7. In construing a will, if the words used 
are themselves of doubtful meaning, the cir- 
cumstances of the case may be refeired to for 
the purpose of assisting in the exiDlanation, but 
must not be employed to show the construction 
to be doubtful, in order to enable the Court to 
make what appears a more reasonable will for 
the testator. Gordon v. Gordo7i, 5 L. E., H, L., 
254. 

8. Evidence not admissible that devisor did 
not mean what he had expressed, but admis- 
sible to show that a particular expression was 
not his will. Powell v, Mo^whett, and Inch- 
field v. Mouchett, 6 Madd. 216. 

9. The general doctrine of the admissibility 
of parol evidence to explain a testator’s inten- 
tion, and the cases of Hwrsty. Peach (3 Madd. 
.351), Bmker v. Allen (2 Buss, k M. 270), Weall 
v, Mcc (2 Buss, k M. 251, 263), and DUyd v. 
Marcey (2 Euss. k M. 310), considered* Hall 
V. MiUi 1 Con, k L. 120; 1 1)r.& War, 94: 4 Ir. 

B* 27* 

. .l<^*‘Barol evidence is inadmissible for the 
.purpose of explaining tho testator’s intention, 
; ^ven against the heir at law, Iriinc v. 
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Sullioan, 8 L, E., Eq., 673 : 38 L. J., Ch., 635 : 
17 W. E. 1083. 

11. A clause which the law will not allow to 
operate may be used to explain the intentions 
of a testator. Martin v. Ma^'tm, 12 Jur., N. S,, 
8S9; 35 L. J., Ch., 281 ; 14 L. T„ N. S., 129. 

12. Parol evidence may be read in support of 
legal operation of will. Lalie v. Lah\ Dick. 236. 

13. Wheie a particular estate is expressly 
devised, a contrary intent is not to be implied 
by subsequent words. Pojpliam v. Banfield, 1 
Salk. 236. Bat see as to this report of this 
case, 1 Ves. 26. See S. 0. Qimn. Popham v. 
BamfieU, 1 P, W. 54. 

Parol evidence is only admitted to support 
legal rights against an equitable claim* MAX, 

14. In trying the meaning of phrases in a 
will all circumstances may be looked at in 
which the Court might have been called to 
determine the^ meaning of the same phrases 
applied to a different state of circumstances. 
Radnor {Mari') v. Shafito, 11 Ves. 457. 

15. This Court will not add a legacy to a will 
upon parol proof, though it concerns personal 
estate only, Whitton v. Russell, 1 Atk. 448. 

16. A testator made a voluntary settlement 
of some real estates. He afterwards, by his 
will, devised other real estates to nearly the 
same uses :-~Held, that the deed could not be 
referred to for the purpose of construing tho 
will. Randall v. Daniel. 24 Beav. 193. 

17. Among the testatrix’s papers some writ- 
ings were found, made after the passing of 
the Wills Act, but not attested as thereby re- 
quired : — Held, that these could not be looked 
at for the purpose of ascertaining what her 
intentions were. Briggs v. Penny, 3 Be G. & 
Sm* 525; 13 Jur. 905; and see S. 0, 3 Macn. 
& G. 546. 

18. A pedigree made by a testator’s direction, 
and found among his papers, not admitted to 
explain a will, equivocal but not unintelligible. 
Crosley v. Clare, 3 Swan. 322. n. See S. C. 
7iom. Crossly v. Clare, Ambl. 397. 

19. No papers, letters, etc., can be taken 
! notice of, to influence consti notion of will, 

Bertie v. Falkland, 1 Salk. 232. 

20. Where the subject of a devise is descifibed 
by reference to some extrinsic fact, extrinsic 
evidence must be admitted to ascertain the 
fact, and to ascertain the subject of the devise. 
DijTerent from the cases of reference to a 
paper which is to form part of the will, where 
the will itself must specify the paper to be 
incorporated with it. Sandford v. RaiMs^ 1 
Meriv. 653. 

Testator contracts for the purchase of a 
house, and afterwards, by a codicil to his will, 
gives to A., his executoi', the house which he 
had given a memorandum of agreement to 
purchase, and which was to he paid for out of 
timber which he had ordered to be cut down. 
This amounts to a direction that the purchase 
money for tho house shall be so provided for : 
and evidence was admitted to show what was 
the order given by the testator, with referefioe 
to the cutting of timber. Id. 646* 

21. A testator, having devised his estates in 
a particular way, directed that a difcent 
disposition of them should take place, in case 
certain contingent property and effects In 
expectancy should fall in and hecome vested 
interests to his children. The children being 
entitled to no contingent interests at the 

18 :L 
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ipOH the evidence the agreement was 
ain^d unfair, and therefore not to be 
(Zw‘^2) V, Orford {Lord)^ 
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of the will, the Court refused to admit evidence ! 
of ered for the purpose of showing that the 
testator referred to expectation from particular I 
individuals which had been afterwards realised, 
as being in ef ect to add to the will, and not : 
to explain it. Kwig v. Badeley^ S Myl. & K. 
417; 3 L. L, K a, Ck, 206, 

1. A will was attested by two marksmen : 
below their names two other persons signed 
the document with the word “ witness ” alone 
against their names. There was contiadictory 
evidence as to the oh] ect for which these two 
persons assigned : — Held, that looking at the 
document only, the two latter persons must be 
taken to be witnesses to the will, and that a 
legacy given to the wife of one of such wit- 
nesses was void. Queare, whether evidence 
was admissible to explain the object of their 
signing. Wigan v. Howland, 1 Eq. Kep. 213 , 
11 Hare 157 ; 17 Jnr. 910 ; I W, R. 383. 

% At the death of a testator two copies of 
his will were produced, ope of which had been 
retained by himself, the other deposited with 
his bankers; each with a codicil containing 
the same gift in the same words, but of 
diferent ^tes, and attested by difereni 
witnesses. Probate having been granted of 
the duplicate will and of the two codicils : — 
Held, that evidence by one of the attesting 
witnesses to one of the codicils was admissible 
for the purpose of showing, from the circum- 
stances attending the execution, that the two 
codicils were not two but one instrument, 
and accordingly that the legatee therein 
named was entitled to one legacy only. Huh- 
Mri V. Alexander, 3 L. R., Ch. D., 738; 45 
L. J., Gh., 740 ; 24 \T. R. 1018 ; 35 L. T., K S , 52. 

3. Testator, by codicil in 1796, reciting that 
he had devised his real estate by his last will, 
dated 25th November 1752, charged his real 
estates with his debts and legacies gi\en by 
jthe codicil, and appointed executors. Bill 
5 was by devisees of the real estate, under 
another will, 1766, one of whom was a legatee 
In the codicil, stating that the ivill of 1756 
was executed in pursuance of an agieement to 
make mutual wills ; that the testator, by the 
death of the other party, was bound, if not in 
law, in honour, and did not mean to revoke 
the will of 1756, and revise that of 1752 ; and 
pmying that the will of 1756 and the codicil 
might be established, the trusts carried into 
epeution, and the legacy paid. Upon an issue 
directed, the will of 1752 was established, evi- 
dence of mistake being rejected. On further 
directions, the plaintiffs relied on the agree- 
ment, and offered evidence in support of it. 
Bill was dismissed, Lord Chancellor being of 
opinion that the relief sought was inconsistent 
with the frame of the bill, and therefore could 
I not be given under the general prayer; that 
■to evidence ought not to be received ; and 


and not on account of what was due before ; 
therefore, legacy was held adeemed. Grates 
V. Hughes, 4 Madd. 381. 

6. A testatrix was possessed of original 
shares in a company fully paid up, and of the 
same number of shares not fully paid np, 
which had been issued one for e\eiy original 
share. She bequeathed specifically certain of 
her shares in the company. Evidence is not to 
be admitted to show that the testati ix intended 
by each specifically bequeathed share a double 
shaie, consisting of one of each class. Bldlcml 
V. Bailey, 1 L. R., Eq , 378 ; 35 L. J., Cli.,312 ; 
13 L. T., K. S., 751. 


IX. Erasures and Interlineations. 

7. A., by will duly executed, devises a copy- 
hold estate to his wife, and on the day of bis 
death orders Ms nephew to obliterate some 
devises, but nothing as to the copyhold, and 
then caused a memorandum to be written that 
he approved of the will as obliterated, but 
does not republish it, and orders his nephew 
to carry it to one to wiite it fair, and, before 
It is done, he becomes delirious : — Held, to be 
a good will, and that the copyhold passed^ 
B'arldtt v. BurMU, 2 Vern. 498. 

8. How the spiritual courts proceed when, 
theie are erasures in a will, and the executrix 
submits to have the will proved as though no 
such erasures had been therein. Parher v. Ash, 

1 Vern. 256. 

9. A testator gave his residuary estate in 
certain portions between his two giand- 
daughters and his four grandsons. He after- 
wards drew a line through the material parts 
of the bequest, and by a marginal note stated, 
that one grandson being dead, and the other 
throe being provided for, he intended to be- 
queath 1,0001 to each of his grandsons, and 
the lesidue between his two granddaughters 
Held, that the first bequest was cancelled, and 
that the granddaughters were entitled to the 
w’’hole fund, subject to the three legacies of 
1,000Z. Be Bavenscroft, 18 L. J , N. S.rCh,, 601. 

10. Where a will was written in ink, and 
formally executed, and the testator afterwards 
drew a line in pencil through a clause in the 
will Held, that the erasure in pencil raised 
no presumption of revocation, and that without 
other explanation it was propeiiy regarded 
not as a revocation of the clause, but as 
merely deliberative, or indicative of some future 
and incomplete purpose. M*anm v. Gmer, 

5 Hare 39 ; 15 L. J., N. S., Ok, 99 ; 10 dun 280. 

11. A testator directed his executors to pay 
an annuity to his sister, A. B.,the Wife old., 
for her separate use, or to such persons as 
said A. B. should appoint, the receipt 

said A. B. to be a sufficient dischatg^ toitie i 
gave the residue of his estate among his brother 
E. and his sisters F. 0. and A- H*,the wife of 
the said C, He subsequently dlrfew his pen 
through the name Of his siste^ B. in the 
first, third, and fourth WMe she was- 

of O. still remaining, except in the third place 
where there was no descriptioii?H#^iHeld, that 
ot revoked. Martins- 
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1« Testator gives a moiety of the residue to 
such lying-in hospital as his executor should 
appoint. He afterwards strikes out the ex- 
ecutor’s name, and dies without appointing any 
other executor. This is not a revocation of 
the legacy, but the Court will appoint. White 
V. White, 1 Bro. C. 0. 12. 

2. A testator, who died in 1821, struck the 
name of one of the devisees out of his will, 
and interlined the names oi two other persons 
above the erasure ; but those alterations wei'e 
not noticed in the attestation clause, nor was 
there anything to show, or from which it could 
be inferred, that they made befoie the will 
was executed: — Held, that they did not aSect 
the devise. Simmons v. Mudall, 1 Sim., K, S., 
115 ; 15 Jur, 162. 

8. The eSect of interlineations considered. 
Hutchinson v. Hutchinson, 13 Ir. Eq. E. 332. 

4. A testator having, by his will, directed 
his executors to transfer 500?, part of his 
residuary estate, to N , and made a specific 
disposition of the othei parts, and afterwards 
drawn a pen through the name of H., and by 
a codicil declared that he rased her name out 
of his will with his own hand, the 500?. 
belongs, as nndispo'^ed of, to his next of kin. 
The costs of ascertaining the right of that 
sum were paid theieout, in exemption of the 
general residue. Shri/msher v. Northcote, 1 
Swan. 566 ; 1 Wils. 248. 

5. Bejection of a repugnancy by interlinea- 
tion. Boon V. Cornforth, 2 Ves. 277. 

6. A testator bequeathed certain property, 
after the death of Ms wife, as follows : “ To 
our three children, Henry and James, now 
residing with me, our sons, and the before- 
named Anne, our daughter.” This last member 
of the sentence had been stroked with a pen, 
as if to obliterate the words, but they were 
still quite legible. The testator subsequently 
re-acknowledged the will in presence of three 
witnesses : — Held, that the previous words of 
description, “ our three children,” weie suffi- 
cient to entitle Anne to take, even if the 
obliteration weie complete, which it was not. 
Boyd V* Martin, 2 Dr. & Wal. 355. 

7. Testator gave legacies of 4,000?., charged 

exclusively on real estate. He struck out the 
4,000?, with his Tpen, and inseited 3,000?. in 
pencil; and by an unattested codicil, which, 
was a nullity, as the legacies were exclusively 
charged on real estate, expressly altered the 
amount of the legacies from 4,000?. to 3,000?. : 
—Held, that the legatees were entitled to the 
legacies of 4,000?. Xlrhe v. 4 Buss, 

435; 6D. J.,Oh., 143. 

Obliterations and interlineations by the tes- 
tator in his will, coupled with an ineifectual 
codicil, do not amount to a revocation,^ but are 
a substitution, which failing, the original dis- 
position stands good. Ih. 

8. Where a testator interlined Ms will to 
except the plaintiff, who was named a legatee 
under it with others, and also made a codicil 
expressly excluding Mm, but afterwards 
obliterated the codicil without doing the 
same with the inteiiineation of the wiU, the 

admitted the plaintiff to an equal 
frest with the other parties taking under 
‘"“j considering the inference as certain 
be testator so intended* tfUetsm 
" , $dqp. 50 ; 3 Tes. & B, 122* 

^ alterations, though in a will made 



before the 1 Yict., c. 26, mubt, by section 21, 
in order to take effect as dispositions of the 
property, be attested in the manner pointed 
out by the Act ; and where there were oblitera- 
tions of part, and such alterations made with 
a view oi substituting the new provisions, it 
was . — Held, that, the intention of the testator 
being only to revoke conditionally, the will 
should be admitted to probate as it stood 
befoie the alteration. Brooke v. Bent, 3 Moo. 
P. C, 334. 

10. Will of realty, date prior to the 1st 
January 1838, and bearing upon the face of it 
certain obliterations which wore favourable to 
the claim of the heir-at-law of the testatrix, esta- 
blished against the heir, without the oblitera- 
tions, the evidence leading to the conclusion 
that the obliterations were not made previously 
to the execution of the will, or under cir- 
cumstances rendering them valid within the 
provisions of the 6th section of the Statute 
of Frauds, and the heir not desiring an issue. 
TVynn v. Heveninyham, 1 Colly. 630. 

11. Where there are alterations on the face 
of a will, theie is no presumption of law that 
they were made at any particular time ; but 
the rule applicable to such cases is, that those 
who propound a doubtful instrument must 
make the doubt clear. Wilhams v. Ashton, 1 
John. & H. 115. 

Therefore, where a testatiix told the wit- 
nesses to her will, at the time of attestation, 
that she had made alterations in her will, 
but did not allow them to see what the 
alterations were : — Held, that, in the absence 
of any means to determine what alterations 
were made before execution, the Court could 
not give effect to any of them. Ik 

12. The will contained alterations and era- 
sures ajfiecting the amount and objects of the 
testator’s bounty, the existence of which, at 
the Hme of execution, the attesting witnesses 
could not depose to: — Held, by the Judicial 
Committee of the Privy Council, there being 
an absence of all direct evidence as to the 
alterations and erasures, that the presumption 
of law was, that such alterations and erasures 
were made after the execution of the will 
and probate of the will granted in its original 
form. Cooler v. Bookett, 4 Moo. P, C. 149 ; 
10 Jur. 931. 

13. By the Statute of Wills (1 Viet., A 26». 
s. 21) obliterations, interlineations, or otheir 
alterations in a will, after execution, are void, 
if not affirmed in the margin or otherwise by 
the signature of the testator, and the attesta- 
tion of witnesses. GrevilU v. fylee, 7 Moo, 
P. 0, 320. 

The mere circumstance of the amount, or 
the name of a legatee, being inserted in 
different ink, and in a different handwriting, 
does not alone constitute an obliteration, 
interlineation, or other alteration, within the 
meaning of the statute, nor does any presump- 
tion arise against a will being duly executed 
as it appears. The case is different wb^m 
there is an erasure apparent on the face of the 
will, and that erasure has been superinduced 
by other writing. In such circumstances the 
mm ^fohmM lies upon the party who alleges 
such alteration to have been done prior to^ 
execution, to prove by extrinsic evidence that 
the words were inserted before execution, i 
that they had the sanction of the testator. ‘ 
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to the condition of the testator and his family 
at the time of execution. Echmmds v. Wmigh, 
6 W. B. 589, 

A pencil memorandum, if regarded as a 
codicil, and therefore a part of the will, is 
receivable by the Couit. Ih. 

5. In construing a will of personal estate, 
the Court, notwithstanding an objection by 
counsel that the probate copy alone could be 
looked at, ordered the original will to be pro- 
duced, and had regard to ceitain erasures 
appealing therein, but which had been omitted 
in the probate. Mmmmg v Purcell^ 7 Be O. 
M. & G. 55. 

6. If a will is revoked by cancellation for 
the purpose of giving eifect to different dis- 
positions, such revocation is ineffectual if the 
substituted dispositions are not effective. The 
rule of the English law, following that of the 
civil law, is this . — Tmie jpHm testmmnfuM 
rmipHur cum posterim pcrfectum est. Ihhott 
V. Bell, 34: Beav. 395. 

A will was partially revoked by erasures, 
and was afterwards re-published : — Held, that 
the levocation was final, and not deliberative. 

n. 

7. J. E. made a will, in which he devised 
his house, lands, and tenements to his mother, 
“ Elizabeth E., her heirs and assigns, for ever ; ” 
he afterwards struck his pen through the words, 
“ her heirs and assigns for ever ” : — Held, that 
this was, under the 6th section of the Statute 
of Frauds (29 Car. 2, o. 3), a valid revocation, 
by obliteration, of a clause in his will ; the 
mother took only an estate for Hie. 8mwtm 
V. Bailey, 4 L. B , App. Cas., 70 ; 48 L. J,, Oh,, 
57 ; 27 W. R. 293 ; 39 L. T, 581. Affirming 1 
L R , Bxch. Ik, 110 ; 45 L. J., Exch., 427 ; 35 
L. T. 133 ; 24 W. R. 661. Reversing 45 L. J., 
Exch., 5 ; 33 L. T. 695 ; 24 W. R. 188. 

The 6th section of the statute was satisfied 
by this act of obliteration of the words in 
question, which amounted to an actual re- 
vocation, and not a mere alteration. 15. 

The word “ clause ” in the first portion of 
the section may properly be read “ part.” Ik 

Per Lord Penzance : — “ Devise ” in the 
statute means a disposition of lands, in 
writing, and when the statute says the testa- 
tor may revoke any “ clause thereof,” it means 
any intelligible portion of the devise, whether 
the effect is to increase the beneficial interest 
of the taker, or the reverse. J5. 

8. Although, when alterations are apparent 
on the face of a will, it cannot be presumed 
that they were made before execution, and they 
cannot be admitted to probate without some 
affirmative evidence that they were in fact so 
made, yet a court or jury trying this question 
of fact is not confined to any particular species 
of evidence, but may act upon any evidence 
which, having regard to all the circumstances, 
reasonably leads the Judgment to the con- 
clusion that the alterations were made befote 
execution, Mooif-e v, Moore, 6 In R., Eq., 166. 

A lawyer’s holograph will settled propkty 
on his younger grandson Stephen fcr life, 
remainder to his first and other sbns ifi tell 
male, then to Ms elder grandson, Bichatd, 
remainder, etc. The word ‘^Richnrti’* 
interlined, and Stephen ” struck out in the 
first, and vice versd in the second case. These 
alterations were in the handwriting of, and 

initialed OV* thA- •ctrhn 


In the absence of pioof that certain 
words in a will, written with a different pen 
and in difierent ink, and in a diffeient hand- 
writing, paitly upon an erasure, were inserted 
prior to execution, so much of such will, 
consisting of the inserted words which con- 
stituted a reveisionary disposition, pronounced 

^^The case of Cooper v. Bockett (4 Moo. P. 0. 
419) considered and approved. Ih. 

1. The Ecclesiastical Court gi anted probate 
of a will of peisonalty, with cioss lines drawn 
in ink over the bequests of certain legacies — 
Held, on a claim laiscd by the parties inteiestcd 
in these legacies, that the will must be taken 
to have been executed after the cross lines weie 
drawn, and that the only question was, what 
was the meaning of the testator, and that this 
was that the legacies were not to stand part 
of the will. Ga%n v, Gregory, 3 Do G. M. & 
'G. 777 ; 18 Jur, 1063 ; 2 Eq. Rep. 484 ; 2 W. K. 
484, 

In the absence of direct evidence, the 
Court will presume that obliterations and 
alterations in a will have been made subse- 
quently to its execution, and uphold the gifts 
which occur in the pait so oblitciated or 
altered. S. 0. 1 Eq. Rep. 112; 1 W. R. 320; 
17 Jur. 520, 

2. A testator bequeathed the residue to 
three trustees and their heiis, in trust for his 
daughter for life, with remainder over. He 
afterwards struck out the names of his trus- 
tees, and substituted that of Lis daughter. A 
facsimile probate was gianled Held, that 
though tliere was a revocation of the estate 
and interest given to the trustees, there was 
no revocation of the subsequent part of the 
will which declared the tiusts, and, conse- 
quontl 3 % that tlie daughter took an estate for 
life onlyi—IRld, also, that a consti action must 
be put upon the whole will as it stood, for to 
neglect any part of it vrould be taking upon 
the Court itself the proi ince of a court of pro- 
bate Held, moreovei, that the several parts 
of the will were not inconsistent, and might 
well be read together. 8/iea v. BosoheW, 18 
Beav. 321 ; 18 Jm 614 ; 23 L. J., Ch., 652 ; 2 
W. B.281; 2Eq. Bep. 608, 

Where a bequest is made to A., in trust 
for B., the striking out of the gift to A. does 
not revoke the beneficial gift to B. S. C. 18 
Beav. 327; 18 Jur, 614 ; 23 L, J , Ch., 652. 

3. T., after giving specific legacies, gives the 

whole income of his property to his wife for 
life ; as to the principal, one-half of my “ Con- 
sols and Indian stock to my ” son absolutely, 
and the other half in trust for the children of 
Ms daughter at twenty-one, with a gift of the 
residue to his son. The words between the 
inverted commas were struck through, and 
probate was granted of the will in blank as 
fa and upon the question whether the 

eUBdteA ot the daughter were excluded or 
not:-— Held, that they were, and that the son 
took everything, subject to the wife's life 

S Tmlor V. Biaharckon, 2 W. R. 29: 2 
1 11 L. Ch,, 9; 2 Eq, Rep. 332. 
me a ^testator omits something, and 
it hf a mere pencil int^lineation, 
not admitted to probate, the Court 
sCeive itjbutmust, if possible, supply 
sionyfrom;; ,th4 Rself; ,and can 
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expressed his intention of settling the property 
on his grandsons in priority of birth, who also 
knew their names, and there was no reason 
why the younger should be preferred. There 
haying been a subsequent opportunity for 
correcting the mistake before execution, and 
the ^appearance of the will and alterations 
raising the presumption, confirmed by the 
opinion of two experts, of contemporaneous 
writing, probate was decreed with such altera- 
tions. Ih. 

1. A testator, by his will dated in 1834, 
devised and bequeathed leal, copyhold, and 
personal estate upon certain trusts. Ceitain 
of the words in the declaration of trusts were 
interlineated. Probate was granted of the 
will by the Consistory Court of C. A question 
being raised, whether, with regard to the real 
estate, the interlineation was made before or 
after the execution of the will, it was : — Held, 
having regard to the granting of the probate 
by the Consistory Court, that it was made 
before the execution of the will. Be Crutten^ 
den, Bavey v. Bamdell, 45 L. T. 465 ; 30 W. E. 


Mevocation hy Cancellation^ See V. ii. ante. 


X. Mistake or Misdescription. 

I. In General, 7641. 

II, Amounts and Figures, 7642, 

III. Blanlis, 7642. 

IV. InNuniberofa Class, 7643. 

V. Relief in Eguity in Cases of Mistake in 

General, See Mistake. 

VI. In BescHptive Gift, See XXXVIII. 

^ost, 

VII. In Bescryptim of Persons, See XXXI. 
Impost, 

VIII, Revocation, Mutohe in Recital or 
Assumption of Fact. See VI, viii. 
and IX. ante. 

IX. Implication, Gifthj Mistake in Recital. 
See ■hUii. post, 

X, Effect on Election. See Election. 



I. IN OENEEAIi. 

2. A court of equity will not supply words 
in a will unless there be palpably error scri- 
lentil, AMesworth v. Moles7mrt’h, 1 Cox 75, 

3. Testator’s mistake not rectified, because 
nothing to show what would have been the 
intention, if no mistake. Smith v, Maitland., 
I Ves. J. 362. 

4. Evidence of mistake not admissible to 
affect the construction of a will. Shergold 
V. Boofie, 13 Ves. 376. 

5. ^ Mistake in deed may be corrected in 
equity, but not a mistake in a will. Pmell 
V. Momhett, and Mchjield v, MomheU, 6 
Md, 216 . 

6. Parol evidence will not be admitted to 
^ow that a bequest in a former will had been 
ipadvevtently allowed to remain in a second 

S , Btrmger v. Gardimer, 5 Jur., N, S,, 260 : 
:..g.,Oh„7§8. ' 

I ' J' Misties in wills shall not be supposed, 
I i| ^|>3^$truction that is agreeable to reason 
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can be made out. Purse v. SnapUn, 1 Atk. 
415. 

In our law particular legatees are always 
preferred to the residuary legatees. Secus, 
in the Eoman law. Id. 418. 

8. A will cannot be varied upon tbe ground 
of mistake, unless the alleged mistake is clearly 
inconsistent wdth the intention upon the whole 
will. MeUish V. MelUsh, 4 Ves. 46. Philips 
V. Llianiberlame, 4 Ves. 51. 

9. Testator gave lOOZ. in trust to pay the 
interest to A. till her daughter, B., should 
attain twenty-four, and then he gave the said 
lOOZ. and the interest then due to her said 
mother, A. : — Held, a mistake, and decreed 
the legacy to be paid to the daughter at the 
age of twenty-four. Clarke v, Morris, 3 Ves. 
362. 

10. Testator devised all the residue of his 
estates, as well copyhold as freehold, the 
copyhold part thereof ha^ ing been previously 
surrendered to the use of his will upon several 
trusts in favour of his wife and children; the 
only trust for his eldest son and heir was an 
annuity of 300Z. for life, remainder to his wife 
and children. The testator having never sur- 
rendeied his copyhold, it was held a mistaken 
description, the copyhold being clearly in- 
tended to pass ; and the annuity being much 
more valuable, the heir was decreed to elect, 
and was not bound by receiving half a year’s 
payment of the annuity while abroad. Rwm^ 
hold V. Rumhold, 3 Ves. 65. 

^ 11. A testator devised his freehold estate to 
his widow, charged with a legacy to another, 
and also bequeathed to his widow his personal 
estate. The widow, by her will, gave a lease- 
hold estate, part of the same property 
(erroneously describing it as a freehold), to 
A., subject, in conjunction with the freehold 
premises, to the legacy ; and she devised the 
freehold premises to B., subject, with the 
premises devised to A., to the payment of 
the same legacy Held, that the fact of the 
testatrix having left the estates to A. and B. 
respectively, in the mistaken supposition that 
both estates were, under the will of the 
original testator, subject to tbe legacy, but 
which he had charged on tbe freehold only, 
was no ground for exonerating the estate 
bequeathed to A., for there was no reason to 
presume the testatrix would have apportioned 
her bounty differently if the mistake had not 
occurred. Westeott v, Ciilliford, 3 Hare 265 ; 

13 Jj, J., X. S., Ch., 136 ; 8 Jur. 166. 

12. A testator gave to his wife, so long as 
she should continue his widow and until all 
his four daughters by his former wife should 
attain twenty-one or die under twenty-one, 
an annuity of SOOZ., and a further annuity of 
lOOZ, in respect of each of such daxighters who 
should for the time being be under twenty- 
one, such annuities to he employed by her in 
maintaining herself and his said daughters, 
and in educating the daughters. After all his 
four daughters had attained twenty-one or 
died, he bequeathed to his wife during widow- 
hood 600Z. a year, and after her future maniage 
200Z. a year. And if he should have any chil- 
dren by his then wife, he bequeathed to his 
wife in respect of each of such children who 
^ould for the time being be under twenty-one „ 
a furth^ annuity of 150Z., to commence after 
all his said four daughters shoald have attaha^|d^ 
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twenty-one or died, to be applied by Ms wife 
in maintaining and educating sucb cbildren, 
and to be paid by equal half-yearly payments, 
the &:fet of such payments to be made at the 
expiration of six calendar months from his 
decease* He gave his residuaiy estate among 
stioh of his children by both wives as being 
sons should attain twenty-one, or being daugh- 
ters attain that age or marry, in equal shares, 
subject to a provision for making the share of 
eacii child by the second wife exceed the share 
of a child by the former wife by 3,000?. There 
was the usual clause of maintenance, subject 
to a proviso that the power of giving main- 
tenance shotild not be exercised as to any 
child while the annuity bequeathed to his wife 
in respect of such child was payable, unless 
the trustees thought the annuity insufficient. 
At the testator’s death several of the daughters 
by the first wife were under twenty-one: — 
Held, that evidence that the latter of the two 
clauses was left in the will by mistake, and 
contrary to the testator’s express instructions, 
was not admissible. Ms Bywater, Bywater v. 
Oarlw, 18 H. B., Oh. D., 17 ; 30 W, E. 94. 


n. AMOBHTS Am T*I0TrElS. 

1. Though a debt devised amounts to a less 
sum than is stated in the will, yet the wrong 
description and falling short will not defeat 
the legacy, but shall be applied as far as it goes 
In the same manner as if .there had been the 
whole sum mentioned in the will. AU,^Ben, 
Y. Byh, 1 Atk. 435. 

2. ^ Mistake in the computation of a legacy 
rectified according to the intention, though 
contrary to the words. Milner v. Milner, 1 
Vcs. 106. 

3. Mistake in a will and codicil, as to the 
amount of a fund out of which younger chil- 
dren were to be provided for, rectified on the 
evident intent of the testator. Braclienlury 
Y. Brmlmhlmry, 2 Iden 275 ; Ambl. 474. 

A testator bequeathed “an annuity of 
Sit per annum, which I purchased from J. G-.” 
The testator never had an annuity of that 
amount, but he had purchased from J. 0. for 
300?. an annuity of 46?. per annum, and had 
insured the life of J. G. at an annual premium 
of 25? , and had made an entry in his books of 
“ 300?., lent to J. 0. at 7 per cent , 21?. ; 25?. 
premium on policy of assurance, 300?.” 
ithat the whole annuity of 46?. passed lo the 
legatee, JPurehme v. Sltallis, 2 H. & Tw. 354 ; 
X$ L, J., H. B., Cb., 518 ; 14 Jur. 403. 

5. Devise of estates to A., upon condition 
that A. should release, in favour of her brother 
B.,all A.’s interest in 1,000?., “charged upon 
certain estates, limited by the marriage settlc- 
» of the father and mother of A. and B. 

. n of 2,0001, was comprehended in the 
and A, took an interest in it, but 
(not dmrged on any estate Held, never- 
it was the sum referred to in the 
■* aoma7j, 1 CoHy. 87; 13 L, J,, 
Tux. 237. 

Jcd of 5,000?, 3 per cent, 
tfiereo! to trustees, 


) A., and as to 2,000?. to 
' ' h eant to give trustees 
“ 2 , 000 ?. 
)nly once, .and 


legacy of 2,000?. to B. being mentioned twice. 
Alford V. Qrce^h, 5 Madd. 92. 

7. A will contained a bequest of 1,000?. on 
trusts, and of 5,000?. on trusts, and another 
bequest on trusts in which no sum was men- 
tioned ; but the language was continuous, and 
no actual blank was lelt. In another part of 
the will there was power to invest the said sum 
of 5,000?., and the said two sums of 1,000?. • — • 
Held, that the latter clause was evidence that 
the testator intended a bequest of 1,000?. in 
the bequest in which no sum wafe named. 
Bdmunds v. Waugh, 4 Drew. 275. 

8. A testator gave to each of his three 
brothers and six sisters a legacy of 600?., and 
other legacies to other relations of his, wliioh, 
with the preceding legacies to his brothers and 
sisters, amounted to 6,100?. He then gave “the 
remainder of his propeity to his wife absolutely, 
except 4,100? , of 'which she was only to have 
the use during her life, and which he wished 
to be divided pnong his relations to whom he 
had left legacies in the fore part of his will, in 
propoition to the legacies left above, which 
would just make their legacies double the first 
bequest ” : — Held, that although there had been 
a mistake by the testator in computing the 
amoimt of the legacies given by him in the 
former part of his will, there was no such 
evidence of a clear intention on his part to 
double the amount of the preceding legacies as 
would justify the Court in holding that the 
words “ four thousand one hundred pounds ” 
ought to be read “ six thousand one hundred 
pounds.” Thompson v. Wliiteloeli, 5 Jur., H. S., 
991 ; 28 L. J., Ch., 793 ; 4 De 0. & J. 490: 7 
W. B. 025. 

9. A testator bequeathed 600?. to his widow, 
and by a codicil he bequeathed her “ a further 
sum, not exceeding 300? , making altogether a 
legacy of 1,000?., gi-^'en to her by my will and 
this codicil”: — Held, that there was a mere 
miscalculation, and that, under the codicil, the 
widow was only entitled to 300?. Morgm v. 
ABddletntss, 35 Beav. 278. 

See also XIL V. post. 


in. BIAHKS. 

10. Where testator gave to Bread Stieet Ward 

200?. according to Mr. ^’s will, parol evi- 

dence^ was not allowed to explain testator’s 
intention where there was a blank only. 
Baylis v. AiG.-Ben,, 2 Atk. 239. 

11. Where there is no devisee named, this Is 
an absolute omission, and cannot besupriledfoy 
parol evidence. Casttedon v. Turner, 3 Atk, 238, 

12. Legacy to — P., the son of f , i 

upon the evidence, the plaintiff, the oiy 
claimant, was declared entitled, BrUe % 

4 Ves. 679. 

13. Gift, by will, of pictures to Lady 

absolutely void, and shall not go to the Master, 
n^or be supported by parol evidence. Mwit y. 
Mort, 3 Bro. 0. C. 811. 

14. Besidue to six gi'andchildren, the name of 

one repeated, that of another omitted, all of 
them shall take. Garth v. Meyrich, 1 Bro, 0.0. 
30. ti ' 

lfi« A gift to all the children of the testatrix, 
the exception of one, viz, 
blished^ as a gift to the class, not affecte"" 
by the ificoinplete exception. - 
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Coohe, 9 Hare BT ; 20 L. J., K. S., Ch., 512 : 15 
Jtir. 572, 

1. Bequest to all and eveiv tlie sons and 

daughters of A., including who -- — the 

illegitimate of A. Held, that tho 

illegitimate children of A. could not tal e. 
Mmon V, Batemn^ 26 Beav, 404 ; 28 L. J., Oh., 
B91 ; 5 Jur, N. S., 400. 

2. Devise and bequest of real and personal 
estate in tiust for all the testator’s nephews 
and nieces, the sons and daughters of his sister 

E., including , who the illegiti- 

patc of E., equally as tenants in common, 

is a good devise to the legitimate sons and 
daughters of E , exclusive of E ’s illegitimate 
children. Gill v: BagGiaw, 2 L. E., Eq., 74G ; 
35 L. J., Ch , 842; 14 V. E. 1012. 

3. Persons named in a will blank identified 
from external circumstances. Be Qreqsoih 10 
Jur., H. S , 696. 

Where a testator devised real estate to A., B., 
and 0., also his nephews and nieces D., E., and 

E., also ‘‘ Cortand Cort and A., B„ 

and C. were nephews and nieces, and the only 
persons of the name of Cort known to the testa- 
tor were his brother-in-law and a nephew and 
a niece : — Held, that the ne phew and niece were 
the persons intended by the testator. S. C. 4 
H. E. 222 ; 2 Hem. & M. 504. 

_ 4. A testator gave to his wife the income of 
Ms property in the funds, East India stock, or 
elsewhere, for her life. The principal of all 
such funds and stock and property he be- 
queathed and devised as follows : he bequeathed 
“ one half of my [here there was a blank] son, 
Montague James, to be under his own control, 
and the other moiety in trust for the children 
of my daughter Fanny.” lie made Ms son 
executor and residuary legatee :--Held, that 
no construction could be put on the blanks, 
and the son, as residuary legatee, took the 
whole. Taylor v. Bicltardson, 2 Drew. 16. 

6, Bequest “unto each of my four nieces 

, the daughters of my deceased brother 

Joseph, the sum of 500^.” There were five 
‘daughters of Joseph, who all survived the 
testator -Held, that the blank left in the 
will was not sufficient to distinguish this case 
so as to take it out of the settled rule, and 
that each of the five nieces was entitled to 
a legacy of 500Z. McKeolmie v. Yauqhan, 15 
L. E., Eq., 289 ; 28 L. T., H. S., 263 ; k W. E. 
399. 

6. A testator purported to give a legacy, but 
left the sum blank. A little further on the 
sum of “ 30Z.” occurred casually in the middle 
of a direction to the executors to sell the tes- 
tator’s furniture, etc. : — ^Held, that a legacy of 
302. was given. IMhheft v. MiHberi. 42 L. J« 
CM, 383. 

7. S, B. gave and bequeathed unto A; andB. 
a sum of stock, in trust to pay the dividends 
unto S. D. for life ; and, after her decease, “in 
trnst to assign and transfer the same unto — 
Davis, daughter of S. D., to and for her own 
use and benefit.” At the date of the will, and 
at the death of tho testatrix, S* D. had three 
dafUghters, the plaintiff being the eldest. S. D. 
dipdin 1842. Upon the evidence produced, 
and not rebutted, that the plaintiff was the 
only daughter of S» D. the testatrix ever Itnew 
or heard of — Held, that the plaintiff was the 

i described as — .Davis ” and there- 

Pore, entitl^ to the legacy. BhUljM v. Barker ^ 


17 Jur; 1146 ; 1 Sm. & 583 ; 2 W. B, 110: 2 

Eq. Eep. 795. 

Paiol evidence as to facts and circumstances 
within the knowledge of the testatrix at the 
time of making her will was admitted to ex- 
plain a patent ambiguity, and to make the 
description of a person perfect. 

8. Testator directed his executors to pay an 

annuity to Ms sister , the wife of Francis 

Betley, or to such persons as the said Elizabeth 
Betley should appoint, to the intent that the 
same might be for the separate use of the said 
E. Betley, and the receipt of the said — ^ to 
be a sufficient discharge. The testator, after 
executing Ms will, drew his pen through his 
sister’s name in those places where blanks 
are left : — Held, that the bequest was not re- 
voked. Martins v. Gardiner, 8 Sim. 73; 5 
L. J., N. S., Ch., 303. 

9. W. bequeathed to trustees stock and 
moneys, in trust, after life interest, to be 
divided in equal shares as follows: “tJnto 
and amongst my nephews and nieces, John 

Parker and Nanny Parker, , or to such of 

them as shall be living at the time of the 
decease of all of them/’ the tenants for life. 
The words “ Nanny Parker ” were written in 
pencil, ^ and were followed by a long blank. 
The will was proved, and the words “Nanny 
Parker” wqtq in the probate. The testator 
had, at the time of his death, including John 
Parker 'and Nanny Parker, fourteen nephews 
and nieces. It being uncertain what bequest 
the testator meant to make : — Held, that the 
next of kin were entitled to the fund. Greta 
V. Martin, 5 Jur., N. S., 329. 

10. The wife made a will bequeathing the 
sum of £10 00 (sic) : — Held, that 1,0002. only 
passed by it, and contemporaneous evidence of 
a declaration by the testatrix as to what she 
had left rejected. Baker v. Ber, 11 D. E., 
Ir., 3. 


IV. IN NUMBEE OE A CLASS, 

^ 11. Gift by will of a specific sum among the 
bix children of A. A. had six children at the 
time ; one more was born after the testatoris 
will, but before the codicils: she shall not 
take a share with the six born before. Sherer 
V. Bisliogy, 4 Bro. 0. C. 55. 

^ 12. Bequest to the two servants that should 
live with testatrix at her death; she had 
three at that time, and all of them were held 
entitled. Bleeck v, Tkorinytm, 2 Yes. 560. 

13. Testator bequeathed 500^^. to each of the 
daughters of 0., if both or cither of them 
should survive D. At the date of the will, 
and the death of the testator, 0. had three 
daughters, all of whom survived D. : the three 
daughters are entitled to 5004 each, BeoU v, 
FenovBieU, 1 Cox. 79. 

14, Legacy to the three children of A., the 
sum of 6004 each; four children, all bom 
before the date of the will, entitled to 6004 
each. Garvey v. JSUhert, 19 Yes. 125. 

16. A., by will, gave to the two daughters of 
S. the sum of 104 each. B. by will gave 824 
short annuities, in trust to pay the same to 
and between the two daughters of S. in 
shares and proportions ; and if either of 
should die before the expiration of the 
for wMch the annuities were lo run, 
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pay the whole to the survivor; but if both 
should die before that time, then the same 
was to fall into the lesidue of the personal 
estate. At the times when both these wills 
were made, 8. had three daughters. Under 
the first will the three daughters shall take 
10^^. each; and, under the second, the three 
shall take the short annuities equally, with 
suivivorship amongst them all. StehUng v. 
‘Watheiji 1 Cox 250; 2 Bro. 0. 0. 85. 

1. The testator gave the residue “ amongst 

his seven children, A , B , 0., D., B., and P.,” 
naming only six. The seven children shall 
all share equally. JBMmpliT&us v, S/mvplwem^ 
2 Cox 185. r j . 

2. Bequest of 800Z. to the four eldest chil- 
dren of the testatrix’s cousin A. B., and 200?. 
to the three remaining children of her uncle, 
A. B. The testatiix had a cousin and uncle 
of that name ; the cousin had seven children, 
and the uncle one, but he had three remaining 
grandchildren, one other having died :-~Held, 
that the three younger children of the cousin 
were entitled to the 200?. Brhtow v. Bfistow, 
5 Beav. 289. 

^3. The testator bequeathed an annuity to 
his niece, during the lives of herself and her 
five daughters, and the survivors and survivor 
of them, and, after the death of the niece, the 
annuity was to be paid to her said daugh- 
tes, and the survivors and suivivor of them. 
The testator’s niece had five sons, and only 
one daughter, at the date of the will and at 
the death of the testator : — Held, that this 
only daughter was entitled to the annuity. 
Betsey {Lord) v. BaJie {Lord), 1 Beav. 146 ; 8 
L. L, N. a, Oh., 233. 

4. A testator bequeathed “ to the two sons 
and the daughter of A. B , 501 each.” At the 
date of the will, and the death of the testator, 
A. B. had one son and four daughters ; each 
of these five children is entitled to a legacy of 
50? Bannson v. Harrison, 1 Buss. 72 : 
Taml 273. 

6. Legacy of 100?. to the three sisters of A. ; 
A. had four sisteis. The Coui-t will reject the 
word ** three ” and give the 100?. to the four, 
A release by one of the sisters to the other 
three does not aid their claim to the legacy 
under the will. Lee v. Pain, 4 Hare 249. 

6. Bequest of 100?. each to the two children 
of the testator’s nephews, A. and B. A had 
three children, and B. two children Held, 
that the five children, who were living at the 
date of the will and at the death of the testa- 
tor, were entitled under the bequest to 100? 
apiece. Morrison v. Martin, 5 Hare 507. 

7. Bequest of stock to trustees in trust, 
after the death of A., to transfer the same to 
and amongst all and eveiy the nephews and 
nieces teat should be then living; to wit, the 
said J. B. or her children, and the said P. B 
or his children, and D. L. or his children, and 

or his children; under this bequest a 
nephew not qxpressly named is not entitled to 
^y sharSt; tod the fund is equally divisible 
amongst such nephews and nieces, and their 

death of A. Mma/ri v, BrooU, 2 Cox 213. 

8. A testator ^ects the residue of his pro* 
to be^ divided ;into eight equal shares, 

dUQves among the children 

Iff I 


the three sons of B., making together only 
seven shares: — Held, that the whole residue 
is divisible amongst the children of B, in 
seven parts, each daughter taking two of those 
seventh paits, and each son one. Berkeley v. 
Pallinq, 1 Russ. 496; 4 L. J., Ch., 226. 

9. Three sons and a daughter, the only 
children of A. B. who were living at the date 
of the will, and at the death of the testator : 
—Held, entitled to legacies bequeathed to the 
four sons of A. B. Lane v. Green, 15 Jiir 7(33. 

10. A testator bequeathed ceitain property, 
after the death of his wife, as follows : “ to 
our three children, Henry and James, now 
residing with me, our sons, and the before- 
named Anne, our daughter.” This last mem- 
ber of the sentence had been stroked with a 
pen, as if to obliterate the words, but they 
were still quite legible. The testator sub- 
sequently re-acknowledged the will in presence 
of three witnesses .—Held, that the previous 
words of description, “our three children,” 
were sufficient to entitle Anne to take, even if 
the obliteration were complete, which it was 
not. Boyd v. MaHin, 2 Dr. & Wal. 355. 

11. A testator bequeathed a fund equally 
amongst his nine grandchildren, the three 
children of A., the three children of B., the 
two children of 0 , and the child of D. 0 , at 
the date of the will, had four children, two by 
each marriage. It was prov ed that the testator 
took an interest in the children of tee first 
marriage, and had declared an intention of 
benefiting them alone* — Held, that this evi- 
dence was inadmissible ; that all O.'s children 
were entitled ; and that the fund was, therefore- 
divisible in elevenths. Mathtm v. Foidslmm, 

4 N. R. 500 ; 12 W. R. 1141 ; 11 L. T., N. 8., 
82. 

12. Under a bequest as follows : “ I give to 
the two grandchildren of A. 19?. 19.9. each. 
They live near B.” A. had thiee grandchildien, 
of whom two only lived near B. ‘—Held, that 
the third grandchild was not entitled. Wriokt^ 
son V. Calvert, 1 John. & H. 250. 

The principle on which an erroneous state- 
ment of the number of a class is rejected 
is to avoid uncertainty, and does not apply 
where a will affords the means of deteimining 
which of the class are pointed at. Ib, 

13. A testator bequeathed 100 ?. apiece to the 

four sons of A. H. by a former husband. 8he 
had four children by such former husband, 
but one of them was a daughter .-—Held, that 
the daughter took a legacy of 100?. Lam v. 
Green, 4 De G-. & Sm. 239 ; 15 Jur. 763. 

14. A legacy to a class not definitively fixed 
will be canied into effect so far as the objects 
can be ascertained, but blanks in a will cannot 
be filled up, though the testator apparently 
contemplated an extension of the class, Mmon 

400 ; 26 Beav. 404. ^ 

15. A testatrix, in 1831, made a wilL be- 
queathing as follows: ** To the three chiiaten 

^oh.” 

At the date of this will, F. W. had three 
children only, as the testatrix knew, f . % 
subsequently had six other children, of fW 
birth of each of whom tee teetatefx was 
informed. The testatrix, m 1^4% 

f three pvy wil|s, shcotssitefe te-p 
^aqh of which the bequest 
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the bequest in the will of 1811: must be read 
as if the word “ three ” had been omitted, or 
had been the word “ nine.” Darnell v. Duniell, 

3 De 0. & Sm. 337; 18 L. J., N. S., Ch,, 157 ; 
13 Jnr. 164. 

1. A testator, having given to each of his 
six children a freehold estate, made a second 
devise to two of the children, and then gave, 
devised, and beqncathed all the i esidue ot his 
real and personal estate unto his said four 
children, naming three only : — Held, that ail 
the four children (other than the two) wcie 
entitled. Dtldds v, Jolmscm, 1 Giff. 22 ; 4 
Jiir., N. S, 255; 27 L. J., Oh., 302; 6 W. B. 
401 ; 1 L. T., N. S., 35. 

2. A testator bequeathed a legacy to two 
sons and a daughter, naming them ; and the 
residue of his estate unto the four children of 
Ms deceased son Hemy. The testator nevmr 
had more than the four cMldien, who were 
named; and his son Henry was still living. 
Henry had five children, all of whom were 
born at the date of the will, and known to the 
testator : — Held, that the five children of Henry 
were entitled to the residuary estate. Zee v. 
Zee^ 10 Jur., N. S., 1041. 

3. Gift by will of stock to trustees, for “my 
four nephews and niece, namely, A., B., C , 
and B.” The testator had four nephews and 
one niece, but lie named three nephews only, 
and the niece : — Held, that the fourth nephew 
was not entitled to share in the fund. Gian- 
mile v. Glanville, 9 Jur., K S., 1189 ; 12 W. E. 
93 ; 9 L. T , N. S., 470; 33 L. J., CM, 317 ; 3 
N. E. 58 ; 33 Beav. 302. 

4. Bequest, in 1829, of 402. a jear to each 
of the seven children now living of J. 8. Y. 
He had nine childien then living : — Held, that 
they all took. Teats v. Ymts, 16 Beav. 170. 

6. Gift of 2502. to each of the two children 
of S. He had thiee children: — Held, that 
the three children were each entitled to 2502. 
Spencer v. Ward, 9 L. E., Eq., 507; 18 W. E. 
858 ; 22 L. T., H. S., 702. 

The executors, in ignorance that there were 
three children, paid the eldest, who was of 
age, her legacy, and set apart 2502. for the 
second, and also paid all the debts and other j 
legacies, and paid over the residue to the i 
residuary legal eo. On a bill by the two 
younger children against the executors and 
residuary legatee, the Court declared them 
entitled, and ordered the legacies and the 
costs, including those of the executors, to be 
paid by the residuary legatee. Ik 

6, A bequest of 102. and furniture was made 
to each of tbe three children of W. and E, B. 
They had four children ; — Held, that each of 
the four was entitled to 102. and a share of 
the furniture. PerJilm or Parkins v. Plad- 
gate, Me Basmtt, 41 L. J., Ch., 681 ; 14 L. B., 
Eq.,54; 20 W. B. 689. 

7. A will contained the following bequest 

“ I bequeath to each of my four nieces . . . 
the daughters of my deceased brother Joseph 
Tanghan, the sum of 5002.” At the date of 
the will there were five danghters of Joseph 
Vaughan living, all of whom snrvived the 
testator, by two of whom a bill was filed, 
praying for a declaration that each of the 
tea&tor’S five nieces was entitled to a legacy 
qf ^002, : — Held, that the testator was ignorant 
efiiie state of the family, or that he intended 
ai ^bine fnture time to exmeise a choice, and 


iiiii; 


that the former was the more probable. And 
the word “ four ” must, therefore, be rejected 
as faha demon straiio, McKeclime v. Yatufkan, 
21 W. B. 399 ; 15 L. E., Eq , 289 ; 28 L. T.263. 

8 In the case of a testamentary gift to 
children, desciibing them as consisting of a 
specified number which is less than the number 
in existence at the date of the will, the Couit 
rejects the specified number on the presumption 
of mistake, and all the children in existence 
at the date of the will are held entitled, unless 
it can be inferred who are the particular chil- 
dien intended, in which case the Couit holds 
those children entitled to the exclusion of the 
others When a testator in a bequest to a 
class describes the class as consisting of a 
number which is found to differ from the 
number actually existing at the date of the 
will, the presumption that the testator intended 
to benefit the whole class is liable to be re- 
butted by evidence. Newiuaoi v. Piercey, 4 
L. B., Ch. B., 41 ; 46 L. J , CM, 36 ; 25 W. B. 
37; ,35 L. T., N. S., 461. 

A testatiix, by will made in 1873, bequeathed 
“toeachof the three children of Mrs. W., widow 
of W. W, one hundred pounds” W. IV,, 
brother of the testatrix, died in 1857, leaving 
a widow and three children, of whom one 
died in 1870, and two survived. Mrs. W. 
married again in 1858, and had six children 
by that marriage living at the date of the will. 
The evidence showed that the testatrix knew 
of ^the second marriage, and that there were 
children of that marriage, but that she did 
not know their number: also that she had 
not seen Mrs. W. for six years before the date 
of her will : — Held, that the two children by 
W. W. were alone entitled, and not the children 
of the second marriage. Ih. 

9. A husband directed that after the death 
of his wife his trustees should pay and divide 
1,0002. equally between such ten of the children 
or remoter issue of H. as the trustees should 
think fit. At the death of the widow there 
were only six descendants of H. living : — Held, 
that the sum was to be divided equally amongst 
them Carthew v. Dmaglit, 20 W. B. 743 ; 26* 
L. T. 834. 

10. Gift to each of the three children of 
testatrix’s niece. At the date of the will the 
niece had three children living, and a fourth 
child 671 V€7ht7*e sa inere at the time: — Held, 
the gift was to the three children only who 
were born at the date of the will. Me 

Jo7ies V. Mmemj, 3 L. E., Ch. B., 300, 
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I. mmmm wobbs. m geneeal. 

1. Hotwitlistanding all the parties are 
volunteers under a will, it is not necessaiy 
that the words must be taken as they are, 
but in many cases they may be -varied. 
£agsha,m v. S/)eneer, 2 Atk. 577. 

Where the Oomt is obliged to deiDart fiom 
the words of a will, it should rather be to 
support than to fiustrate the intention of the 
testator, Ib, 

2. Devise of all real and personal estate 
*‘in trust,” “by” “B., C., D.” etc., must be 
construed by the subsequent acts to be done 
by them, and amounted here to a devise “ to ” 
them. Bulloch v. Stmies, 2 Ves. 521. 

3. In the construction of wills, the Court 
will consider the intention of the testator, 
the state of the parties provided for, and, to 
remove inconsistencies, will read the word 
“ future ” as “ former.” Pasmore v. Muggins, 
21 Beav. 103 ; 25 L. J., Ch., 251. 

4. The words “ the said fourth schedule,” in 
a will: — Held, to mean “ the said fifth schedule,” 
upon a consideration of all the provisions of 
the will and of the state of testator’s property 
and family v?hen the will -was made, although 
the actual words involved no contradiction 
nor repugnancy to the other pro\isions of 
the will, except by making in one instance 
insufficient provision for the charges thereby 
created, having regard to the value of the 
property, and by making capricious and im- 
jrrobable dispositions, at variance with what 
appeared to be the general intention. Mart 
V. Tullt, 2 De Q. M. & G. 300 ; 22 L. J., Ch., 
64!). 

5. Though real and personal estates are 
joined in the same de\ise, 3 ct the same words 
may be taken in a different sense with regard 
to the difieient estates, to support the intention 
of the party, ut res magU valeat qu am per eat, 
ShsffieU V. Orrery {Lord), 3 Atk. 2S8. And 
eee Forth v. Chapman, 1 F. W, 663. 

6. Testator gave to his daughter M. 1,000^ , 
and the residue of his property to the child 
wfith whom Ms wife was then pregnant ; and 
in case said child should not be born alive, or 
not arrive at the age of maturity, ho directed 
the property allotted to it to he given to his 
daughter M. ; and, in case M. should die 
before mamage, then her portion to the child 
with whom his wife was pregnant; and in 
case they both died without arii-ving at the 
age of maturity, then over to the third persons. 
The posthumous child was born alive, and Bl, 
who suryived, died before sixteen, and both 
unmarried Held, that in this case maturity 
meant marriage, and that the gift over took 
effect. Bergm v. Woodlooh, LI. & G. tenm, 

t , T, A testatrix bequeathed all her property, 
real and personal, to her son; and in the 
^ event of Ms receiving 4502., or thereabouts, to 
'• >wMeh “She ^considered herself entitled, she 
' ^requested that he would add to that sum 502., 

make up 4002., wMch she left to her grand* 

J :^ughtei% The testatrix received the 4502. 

; Mher lifetrxiQe:--^Held, that the legacy, as to 
the 4502, , vw not specific or demonstrative, , 
J but conditional on^fche son receiving 4502., and 
that .the granddaughter -was nob entitled to be 
uni general assets 


Held, also, that 4002. should be read “5002.” 
by construction. Ib. 

8. Testator gave the interest of a fund to 
his wife for life, and after her death to such 
of his four daughters as should be then living, 
in equal shares, during their respective lives ; 
and from and after the sereral deceases of 

; his four daughters, he gave onc-fourth of the 

I capital to their respective children. One of 
the daughters died before the widow, leaving 
a child • — Held, that the child became entitled, 
on the widow’s death, to have one*fourth of 
the capital transtcired to her. WoodstocJd v. 
ShUlita, 6 Sim. 416. 

9. The word “ hereinafter” construed “ here- 
in.” Be?igo 2 u/h Y. Fl(h I dge, 1 173. 

10. Direction in a will that “all such and 
every such sums of money which I have 
already advanced or may hereafter advance 
to my children as will appear in a statement 
in my handwriting ” should be brought into 
hotchpot : — Held, that a subsequent nnattested 
statement in the testator’s handwriting was 
admissible in evidence of advances ; the Court 
construing “which” as meaning “as,” and 
the clause “as will appear, etc.,” as mere 
words of reference forming no part of the 
identification of the subject. Whatcley v. 
Spooner, 3 Kay & J. 542. 

11. The Court may expound the words hr a 
will, but cannot strike them out. Soiitlieot v. 
Wilson, 3 Atk. 233. 

12. In construing the autograph will of an 
illiterate man, the meaning of technical lan- 
guage may be disregarded, but no word which 
has a clear and definite operation can be 
struck out. Mall v. Warren, 9 H. L. Ca. 420. 

13. A testatrix, in 1831, made a will be- 
queathing as follows : — “ To the three children 
of my niece, F. W , the sum of 6002. each ” 
At the date of this will, F. W. had three 
children only, as the testatrix knew. F. W. 
subsequently had six other children, of the 
birth of each of whom the testatrix was in- 
formed. The testatrix, in 1836, 1842, and 
1844, made three new wills, successively re- 
voking the former, in each of which the 
bequest was repeated hi the same words:— 
Held, that the bequest in the will of 1844 
must be^rcad as if the word “three” had 
been omitted, or had been the word “nine.” 
Baniell v. Baniell, 3 De G. & Sm. 337: 18 
L. J., N. S., Ch., 157 ; 13 Jur. 164. 

14. A testatrix gave money to the children 
of her brother B. living at his decease, and 
gave benefits to other nieces, some mairied 
and some not, and afterwards directed that 

I the legacies of such of my nieces as are 
married shall be to their separate use. One 
of the daughters of B. was unmarried at her 
death, but was married at the death o| 

Held, that the testatrix had used the word 
“ are” in a future sense, and that she intehiS 
that such of her nieces as should be married 
at the time when their legacies and shared 
became payable should take to their separate 

1090 ^ IB JMfi 

^ 15. One namemay besubstitutedloranoihaf 

in the construction of a wfll, where i| is 
manif est not only tirai the nqme uted was ndt 
intended, but that a certrih other mwm wte 
n|cessai% intended. Bgnt v. Pepgs^ 6 Hadd. 
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1. A testatrix gave lier real estate in tiust 

for her grandchildren (by name) and their 
issne^ as F, should a|>point, and in default of 
such appointment, upon tiust, for “ my afoie- 
said nephews and nieces, and their respective 
lawful issue, and also the issue (if any) of F., 
and their several and respective heirs and 
assigns for ever,” as tenants in common. No 
nephews or nieces 'were mentioned in the 
will. F, died without appointing -.—Held, 
that there was no gilt by implication to the 
grandchildren and their issue ; secondly, that 
the words, “my afoiesaid nephews and 
nieces” could not be read “my aforesaid 
grandpns and gianddaughtcrs ; ” thirdly, that 
the gift to the nephews and nieces was not 
void for micertainty, and lastly, that they took 
in tail. Camplell v. 27 Beav. 325. 

2. Testator gave 1002. in trust to pay the 
interest to A„ till her daughter, B., should 
attain twenty-four, and then he gave the said 
1002. and the interest then due to her said 
mother, A. Held, a mistake, and decreed the 
legacy to be paid to the daughter at the age of 
twenty-four. Clar/ie v. Mrris, 3 Yes. 362. 

3. Bequest of 8002. to the four oldest 
children of the testatiix’s cousin A. B., and 
2002. to the three remaining children of her 
uncle A, B. The testatiix had a cousin and 
an uncle of that name. The cousin had seven 
children, and the uncle but one, but he had 
three remaining grandchildion, one other 
haying died.— Held, that the three younger 
children of the cousin were entitled to the 
2002. Brkiow v. Bristow, 5 Beav. 289. 

4. ^ Where the testator appointed three 
parties and their respective assigns his ex- 
ecutors, and thioughont the wdll, all acts 
done were to be theirs and their respecthe 
assigns, etc. ; one having died, and the sur- 
vivors having agreed to sell the real estate 
Held, that the word respective might, in 
order to carr^ mto efCeci the intention of the 
testator, be rejected, and the survivors might 
convey and give a valid receipt for the 
purchase money. Jones v. Price , 11 Sim. 557 ; 
10 L. X, N. S., Ch„ 195 ; 5 Jur. 719. 

5* A testator gave to each of his three brothers 
and six sisters a legacy of 6002., and other 
legacies to other relations of his, which, with the 
preceding legacies to his brothers and sisters, 
amounted to 6,1002. He then gave “ the re- 
mainder of his property to his wife absolutely, 
except 4,1002., of whicla she was only to have 
the use during her life, and which he wished 
to be divided among his relations to whom he 
had left legacies in the fore part of his will, 
in proportion to the legacies left above, which 
would just make their legacies double the first 
bequest Held, that although there had 
been a mistake by the testator in computing 
the amount of the legacies given hy him in 
the former part of his will, there was no such 
evidence of a clear intention on his part to 
double the amount of the preceding legacies 
as would justify the Court in holding that the 
words “four thousand one hundred pounds” 
ought to be read “ six thousand one hundred, 
pounds,” Thompson v. WUteloch, 5 Jur., N, S., 
991 r 28 L. X, Oh., 793 ; 4 De Q. & X 490: 7 

( ^ B$mr&llf.J See X mte, 

i ^ I ^Bm also XiIi,post. 


wh'iliilill 


111 


n. CHANGIKG WOBBS. COHSTBUCTIOH OF 
“AHB ” AS EQUIYAIEHT TO “OB.” 

1. In General, 7647. 

2. Gift Over on Death, Unmanned, and some 

opier Event, 7648. 

3. Gifts Over in other Casn, 7649. 


1. In General. 

6. Whether the instiument in which the 
wwd occuis is a will or a deed, “or ’’maybe 
constuicd to mean “ and,” and “and” may be 
constiued to mean “ or,” if anch a construction 
is necessary to give eifect to the intentions of 
the party by whom the w^ord is used, mite 
V. Bnjyple, 2 Dr. & War. 471 ; 1 Con. A, L. 625. 

7. “And” is construed “or” where one 

member of the compound sentence is included 
in the other, and would be supeifluous unless 
disjoined. This construction is generally 
made in favour of vesting, not to defeat a 
previously vested gift. Daij v. Dap, 1 Kay 
703 ; 18 Jur. 1013 ; 2 B. 700. ^ 

8. If the Court can give a possible sense to 
the words used by a testator, it will not 
transpose the woids actually used by him so 
as to gi\e to his will a more natural and 
probable intention. Observations upon the 
case of Brown v. Walher (2 L. J., Oh., 82) ; 
and lemarks as to the w ords “ or ” and “ and.” 
Kep V. Kep, 1 Jui., N. S,, 372. 

9. The construction of the word “ and ” ms 
“ or ” is only admissible when the context of a 
will makes it evident, or at all events furnishes 
very strong giounds for presuming, that it was 
so intended. Coates v. Mart, 3 Be G. J. k 8. 
504. And see S. C, 32 Beav. 349. 

1 0. “ And ’’.construed “ or ” for the purposes 
of the construction of a will. Iletherinr/ton v. 
Oahma7i, 2 Y. & Coll. 0. C. 299 ; 7 Jur. 570. 

11. In a residuary clause, “and” read “or,” 
to effectuate the plain intention of the testa- 
trix. StiMs V. Barpon, 2 Keen 253; 6 D. 3., 
N. S., Ch., 254. Affirmed 3 Myl. & 0. 607 : 7 
L.X,N. S,Cli.,95; 2 Jur. 150. 

12. The woid “ and ” construed “ or,” in 
order to give effect to the obvious meaning. 
Ilapmrd V. Wrif/ht, 26 Beav. 285. 

A testator devised a freehold in trust, to 
accumulate the rents for periods of not less 
than ten years successively at a time, at tfie 
expiration of which the accumulations to be 
paid to the testator’s sons and daughters, or 
such of them as should be living at the re- 
spective periods of division ; and the issue of 
such of them as shall have died leaving lawful 
issue, such issue taking their deceased parents’ 
share to be vested interests in the same 
respectively, at the age of twenty-one, and so 
on from time to time until the expiration of 
twenty-one years after the decease of the 
survivor of her children. And from and aftqr 
the expiration of the tern of twenty-one years 
he devised the same premises imto sucb of 
Ms grandchildren, and their iusue, as should 
then stand, in respect to him, in equal degrOo 
of consanguinity, and their heirs, as tenants 
in common :-^Held, that “ issue ” was to be 
read “children,” and the word “and” to be 
read “or” and that the devise was neither: 
void for remoteness nor nneedsa^^ty* M* 1 1 
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On tlie construction of a ill • — Held, that 
the word ‘*and’' could not be lead disinnc- 
tively as “ or.” Seceomhe v. Edwards^ 28 Beav, 
410 ; 0 Jiir., K. S., C12 ; 8 W. R. 595. 

1. The ^vords “ and also ” may so far disunite 

, two clauses of a sentence, as to give a different 

oonstriTction to the same words. May v. 

3 Bro. C. C. 4T2. 

2. A testator bequeathed a suna of money 
to his wife for life, and after her decease for 
A., M., and W., or such of them as shall be 
then living, and shall attain twenty-one or 
marry; and theie was a power to the trustees 
to advance to A., M , and W., “not exceeding 
the share of each of them, my said thiee 
children.” A., M , and W. all survived the 
testator, and attained twenty-one; but A, 
died in the lifetime of the tenant for life 
Held, that she took nothing under the above 
gift, the Court declining to construe “ and ” 
as equivalent to “oi.” Malden v. Maine, 2 
Jur., N. S., 206. 

Construction of a will; “and” construed 
“ or.” Jaekson v. Jaelison^ X Ves. 217. 

4. Power to testator’s widow to appoint to 
children if they conduct themselves to her 
satisfaction up to the age of twenty-five, and 
marry with her approbation -Held, she had 
a discretionary power which she might 
exercise after a child attained twenty-five, 
though unmarried. JDatidwn v, B.ook, 22 
Beav. 206. 

5. Oift equally to his three children and 
their heirs as tenants in common, and to 
the survivor of them and the heirs of such 
Buivivors, when they should attain their ages 

, of twenty-one or mauiasre, etc. : “and” con- 
strued “ or.” JIawes v Ifanrs, 1 Ves. 13. 

6. A testator (tenant lor life under a settlc- 

I ment of the B. II. estate, and other lands, 

s remainder to his fiist and other sons in tail 

male, with several liniit.dions over), by his 
will, gave certain specific things, to be enjov ed 
by the person or peisons who, fur the time 
being, should be entitled to the freehold “ or ” 
inheritance of the family estate at Stapleton, 
as and in the nature of heirlooms. He gave 
his furniture, plate, etc., to his brother A. 
He directed a sum of 1 000/ , secured to him 
on the B. H. estate and other estates, to sink 
into the freehold “and” inheiitance of the 
said estates, that the same might merge them, 
and the rents, and arrears of rent, with timber 
felled and other annual piofits due to him at 
the time of his decease fiom the B. H. estate, 
pnto the person or peisons who should be 
entitled to the freehold “ and ” inheritance of 
. the same estate m possession on his decease. 

He gave his residue to his two brothers, B. 
and C., and he appointed his brother A. his i 
executor, B. died in the testator’s life- 

I itoe :^$Celd, that in the gift of the rents, etc., 
w, Wd “and” must be read “or”; and 

' passed to A„ although he was en- 

I , , to the freehold. Stapleton v, 

4 'I If ippointment by a father not 

4 d I ' I i contrary to the iptontion 

H I Iw ■??? . wom a rwionabl^ construction of 

I I i» 1 j i of Jw which created the 

i ^ t 




given to trustees of a settlement, at the 
request of the person for the time being 
“seised of the freehold and inheiitance of 
the manors”. — Held, that reading the word 
“ and ” conjunctively, the power could not be 
exercised at the request of a tenant for life 
who (subject to intervening limitations) bad 
the ultimate remainder in fee. 3Ialmeiibury 
(^Earl) V. Malmesbury {Countess); FkilUjJson 
V. Turner, 31 Beav. 407. 

Held, also, that the word “ and ” could not 
be read disjunctively as “ or.” IK 


2. Gift Over on Death, Rnmarried, and some 
other Event. 

9. Limitation over upon the death of a 
person unmarried and without issue, un- 
manied, in its usual sense, meaning never 
having been married : “ and ” was construed 
“or,” to affoid a reasonable construction. 
Maherly v. Strode, 3 Ves. 460. 

Words ^ of a survivorship, added to a 
tenancy in common in a will, are to be ap- 
plied to the death of the testator, unless an 
: intention to postpone the vesting is appai ent. 
Id, 451. 

10. Bequest to testator’s three children, to be 
equally divided between them, share and shaie 
alike ; but in case of the death of any, without 
being married and having chiltlien, the share 
of such child so dying to be divided between 
the surviving children ; and so if one only 
should survive. One having been married, and 
having had a child, her shaie vested ; “anc] ” 
construed “ or,” to give effect to all the words. 
Sell V. PJiyn, 7 Ves. 453, 458. 

11. Testator gave legacies to his three 
children, payable after the death of his 
executrix, and directed that if any of the 
children should die unmarried and without 
issue, before the death of the executrix, the 
legacy should go to the surviving childien. 
Ono of ^ the daughters manied, but died 
without issue in the lifetime of the executrix. 
The legacy survived to the other children. 
liepworfli V. Taylor, 1 Cox 112. 

12. Gift over, in case A. should die “ before 
marriage and leave no issue ” Held, to take 
effect only on the happening of both events. 
Seccombe v, Edwards, 28 Beav. 440 : 6 Jun, 
N. S., 642; 8 W. R. 595. 

13. Gift of a legacy upon trust for A., a son 
of the testator, for life, remainder to any wife 
he might marry, for life, remainder to bis 
children absolutely, with a gift over, “ in case 
he should die unmarried and without issue, to 
B.,_ 0., and p., or such of them as should be 
living at bis decease absolutely.” A. died a 
widower, and without having bad any cbil- 

S'il died in A.’s lifetime : 
— Held, that “ and ” would not, without abso- 
lute necessity, be read “or.” Me Smders, 1 
L B., Bq., 675; 12 Jur., H. S., 351; 14 W. R. 
57 d. 

Held, that the interests of B,, O.,0Jid 

though depending on a contingency, were 
transmissible, and that their representatites 
were entitled to their shares^ IK 

14 A settlement contained a gift over of the 
childrm*s shares of accumulations arising 
from the settled property in the event of all 
the children but one “dying nnmarried and 
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witlioufc issue.” If there were more childien , 
than one, the children’s shares were to be as | 
the husband and wife, or the survivor of 
them, should appoint ; and in default of ap- 
pointment, in equal shares, and to vest at 
twenty-one or mairiage. There were fouiteen 
children of the mariiage. Two of them, 
married, four died infants and unmarried, 
and all the surviving children but one had 
attained twenty-one. The wife died. The 
father appointed a share to the plamtiif, one 
of his sons, who had attained twenty-one : — 
Held, that the words “dying unmariied” 
meant dying without having been ever 
mariied. Hey wood v. Ileywood, 3 L, T., K, S., 
429 ; 29 Beav. 9 ; 7 Jur., N. S., 228 ; 30 L. J., 
Ch., 165. 

Held, also, that the plaintiff’s share was 
vested, and that he was entitled to a transfer 
of it to him. Ih 

1. A testator gave his trustees all his residuary 
estate for his two daughteis in equal shares, 
subject as thereinafter mentioned. He de- 
clared that the shares of his children should 
be vested interests in them at the age of 
twenty-four or marriage with consent. The 
trustees were to pay the dividends to his 
daughters dining their lives without anticipa- 
tion. Each daughter was to have power to 
dispose of her share by will on attaining 
twenty-four. In case of the death of a daugh- 
ter intestate her shaie was to go to the other. 
The trustees were to apply the dividends of 
the share of a daughter whose interest had 
not become vested tor her maintenance, etc. 
The testator then declaicd that in case his 
daughters should both die under twenty-four 
and immairied as afoiesaid, then he gave the 
whole ot his residuary estate equally amongst 
his brothers and sisteis. One of the daughters 
died an infant, and without having been 
married. The other attained twenty-one and 
man led, but had not attained tw^enty-f our .• — 
Held, that the gift over could not any longer 
by possibility take effect, the Court refusing 
to change “and” into “or” or to give “un- 
married ” any other than its primary sense of 
never having been married, (xonne v. CooJi, 
16 W. E. 5T6. 

CoMtfuetion of the word “ IPiiMafried.^^'\ 
See XXXI. VI. jpoBt. 

S, Gifts over in other Cases. 


Bevise to trustees in fee, if B. attains 
twenty-one, or has issue, to B. and heirs of his 
body ; but if B. dies before twenty-one, and 
without issue, over ; B. attains twenty-one, and 
dies without issue ; an estate tail vested in B. 
at twenty-one, on having issue, and the limita- 
tion over, a remainder which takes place on 
failure of issue of B. Brownmonl v, Edwards^ 
% Yes, 246. This case may be considered as 
upset by Doe v. Jessop^ 12 East 288, See 
Maholni v. Taylor^ 2 Euss. & M, 416, where 
Lord Brougham says the reading of “ or ” for 
and ” is rarely sanctioned. Id, 446. 

2. A testator devised to ti-ustees his estates 
at H. and S,, subject to annuities, etc,, upon 
trust for E. and the heirs of his body ; but in 
case he should die under the age of twenty- 
one, and without issue, then the estate at H, 
Should be in trust for A. and the heirs of her 


body ; but in case she should die under the 
age of tw^enty-one, and without issue, the last- 
mentioned premises should he upon such and 
the same trusts as thereinafter declared con- 
cerning his (the testator’s) estate at S. ; and 
the testator diiected that if E. should die 
under the age of twenty-one, and without 
issue, then that his trustees should stand seised 
of the estate at S. for the benefit of the testa- 
tor’s son E. for his life, and after his decease 
for thebonefit of his daughter -in-law M. during 
her Irfe ; and subject thereto the estate at S. 
should be m trust for B., E. W. B., and E. B., 
rn equal shares, as tenants in common. E. 
and A. both attained twenty-one, but died 
without issue : — Held, that E. took absolutely 
on attaining twenty-one, and that such a 
limitation over would not take effect unless 
the double contingency happened, that he died 
both under twenty-one and without issue; 
that to read it otherwise would be to reject the 
words “ under the age of twenty-one ” entirely, 
and thereby withhold the natural ordinary 
meaning from the testator’s words. Doe v. 
Je^sop (12 Bast 288) and Brownmord vv 
Edwards (2 Ves. 242) discussed and com- 
mented upon. Grey v. Pearson, 6 H. L. Ca. 

61 ; 3 Jur., N. S., 823 ; 26 L. J., Ch., 473 ; 5 
W. E. 454. See S C. mm, Pearson v. Butter, 

3 Be a, M. & a. 398. 

3. Cne devises, if his son die before twenty- 
one, or without issue, that the land shall go to 
J. ; the son dies before twenty-one, but leaves 
issue. J. shall have the land. leaning v. 
Mellier, cited 2 Yern. 377. 

4. Bequest to A. for life, then to his eldest 
son. but in case A. should die under age and 
without issue then to B. : — Held, that “ and ” 
was not to be read as “ or,” and that A. having 
attained twenty-one, a son of his then living 
had acquired an indefeasible interest, Mal-> 
cohn V. Malcolm, 21 Beav. 226. 

5. A testator gave to each of four persons, 
when and as they respectively attained twenty- 
one, one-fourth of his residue for life, and in 
case either of them “should happen to die 
under the age of twenty-one years, and with- 
out leaving lawful issue,” then he gave his 
shaie to the survivors for life, And fiom and 
after the decease of either of the legatees 
leaving lawful issue surviving, he bequeathed 
his share to such issue. And if all four legatees 
should die without leaving lawful issue, there 
was a gift over. One of the legatees attained 
twenty-one and died without issue : — Held, that 
her share was undisposed of, the Court being 
of opinion that “ and ” could not be read “ or.” 
Coates V. Kart, 32 Beav. 349. 

A testator directed his residuary estate to 
be invested, and when and as A., B., 0., and 
B. severally attained their respective ages of 
twenty-one, he gave to each of them sevei ally 
the interest of one-fourth of the invested resi- 
due for their lives, and in case either of them 
should die under twenty-one, and without 
leaving lawful issue, then he gave the interest 
to which such deceased legatee was entitled to 
the survivors or survivor of them for her, Ms, 
and their seveml and respective lives; and 
from and after the decease of either of these 
; four legatees leaving lawful issue her or him 
surviving, the testator bequeathed the principal 
to the interest whereof such deceased legatee 
had been entitled in her or his lifetime amongst ^ 
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STK 5 li issue ; and lie also gave to such issue the 
share and interest of the principal to the in- 
terest wheieof their deceased parent would 
have been entitled in case he or she had lived 
to survive any other of the four legatees who 
should afterwards die without issue. And in 
ease all the four legatees should die without 
either of them leaving lawful issue, he gave 
the whole of his residuary estate over. A. 
died in the testator’s lifetime a minor and 
without having been married. E. survived the 
testator, attained maionty, mariied, and died I 
without having had a child : — ^Held, that 0. 
and B, weie entitled by force of the will to the 
entire income of the residue foi their Joint 
lives as from the death of B., and that there 
was no intestacy as to such income. S. C. 7Wfn. 
Copies V. IIm% BottbU v. Hart^ 3 Be G. J. &: 

S. 504. 

1. A testator devises leaseholds upon tiust 
for his son T. B., and all his (the testator’s) 
children, by his then wife, who should be 
living at his decease, as tenants in common ; 
but if L B. should die under twenty-one, and 
without leaving issue, and if the testator 
should have no other children by his then 
wife, living at his decease, who should attain 
twenty-one, then upon trust for J. 0. B. for 
life, and after his decease for his childien in 
equal shares ; and if J, C. B. should die under 
twenty-one, and without leaving issue living 
at his decease, then upon certain trusts over. 

T. B, dies under twenty-one, and without issue : 
afterwards J. C. B. dies, having attained 
twenty-one, but not leaving issue: — Held, that, 
there being a baLnice of intention upon the 
words of the will, the Court will not change 
“and” into “or”; and, thcieforc, that the 
ultimate limitations ovci did not take elfect. 
Brmme v, WaVier^ 2 L. *1., Ch., S2, 

% A testator bequeatlied personalty for his 
wife for life, and after her death to bo divided 
between his brothers and sisteis ; and he de- ^ 
dared, that in case any or either of his brothers 
or sisters should die in his lifetime, and befoxe 
they should have received any benefit from the 
bequest, then the share of him or her so dying 
should go over, The Court refused to change 
the word “ and ” into “ or,’' but held the second 
clause of the declaration to be explanatory of 
I the first. Be Kirlthrkle, 2 L. B , Eq., 400 : 14 
jW. B. 728; 15 L. T., K. S., 51. 

3. A testator, by will made in 1850, directed 
1 that ail his real and personal estate (after pay- 
ment of his funeral and testamentary ex- 
penses) should, at the time his youngest child 
had attained twenty-one, be valued, and 
divided into three equal parts, “ one part to be 
for my wife, one pai t for my daughter Mary 
Ann, and one part to my daughter Maria;” 

^ and after his wife’s decease he directed that 
' her ^haxe should be divided between them 


' ; ’ ' , then the will proceeded : “ And 

t , pro'^ed that either of my two children named 
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, * ^ould die- 'before a division of the property 
. ^ shalj have been made as above described, and 
: . : ; : ^^9 mvavlng^ issue, then the part of the 

' ' ” shall’ be given to her suryivxng sister ; 

’ ‘ 1 1 shall di^: ^id leave sur^ 

I ""1 *' 'the / part pjE her ^ dying 

' \ equally divided amongst her su^rviv- 

a ^di'en, in equal shares,” . By codicil 
Sf;wJl,mthout^te, he provided'a's follows: 


and leave no issue, then in such case, and in 
such case only, I give to my wife the whole of 
my property for her life, or so long as she 
shall remain my widow, and at my wife’s de- 
cease or marriage, which shall first happen,” 
there was a gift over. One of the daughters 
attained twenty-one, and died without leaving 
issue, and the other died under that age, also 
without leaving issue Held (affirming 4 Kay 
& J. 709), that the gift over had failed. 

(luon v. 01mj}ma% 5 Jur,, H. S., 277; 28 L, J., 
Ch., 450. 

4. Testator, after giving legacies to nephews 
and nieces, provided that in case any or either 
of them died in the lifetime of his wife and 
his brother without leaving lawful issue, the 
legacy given to such nephew or niece should 
lapse and be absolutely void : — Held, that 
“ and” could not be read as “ or” in the dis- 
junctive, and that the period in which the 
limitation over was to take effect was the 
Joint lives of the testator’s wife and brother. 
Bay V. Bay, 2 W. B. 700 ; 1 Kay 703 ; 18 Jur. 
1013. 

5. A gift over in case A. dies in the lifetime 
of ^ the testator’s wife and without issue will 
fail, if A. survives the wife, though he dies 
without issue. Meed v. Bmtlmaite, 40 L. J., 
Ch., 355. 

0. Bequest in trust for A. for life if he should 
not marry H. B., and after such forfeiture 
should have taken place, and after the decease 
of A. (except as aforesaid), and A.’s chiklren 
by any other woman than H. B. A. married 
H. B. : — Held, that he was entitled to the 
income. W v. B , 11 Beav. 621. 

7. A testator bequeathed his residuary real 
and personal estate to trustees for his nephew, 
0., for life, and after his decease, “ providing 
he shall leave any child or children him sur- 
viving, upon trust for such persons, and for 
buch^ endb and purposes as my nephew shall 
by bis will direct or appoint, give, devise, or 
bequeath the same; but if my nephew shall 
die without leaving any child or children him 
surviving, and shall not previous to his decease 
make any such appointment, gift, or bequest 
as aforesaid, then upon trust for other persons. 
G., by will appointed, or assumed to appoint, 
the whole real and personal estate mentioned 
in his uncle’s will to tiustees, upon the trusts 
declared respecting his own residuary estate. 
Upon the decease of 0., without leaving any 
child or children surviving Held (following 
^eccomle v. Bdmards, 28 Beav. 440), that the 
word “ and ” could not be read as “ or ” ; but 
that as the nephew had died without leaving 
a child, no power had arisen, and therefore 
no appointment had been made, and conse- 
quently that the gift over took effect in favour" 
of the persons named in the uncle’s ivIlL 
Baflier v. Toujig, 10 Jur., H. S., 163 ; 33 L. J,, 
Ch., 279 ; 12 W. E. 659 ; 33 Beav. 353 ; 3 Iff, B. 
SoO. 
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. or Us (jJdM^ren^ , 7651 . 
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5. 01ft t 0 Al. fyr Life, Eemainder to a Class 

or their JXelrs, Isme, etc,, 7654. 

6. Power to^ Appoint to A, or P, Implied 

Gift to A , mid B. m Default of Appoint- 
mc7it, 7 655 

7. Gifts Over, 7655. 


1. In General. 

1. Inwliatcase the disjunctive ‘‘or” shall 
he taken to mean the coninnctive “and.” 
Walsh V. Pattenoji, 9 Mod. 44.4. 

2. Difference between this and changing 
“ or ” into “ and ” Keij v. Keij, 1 Jiir , N. S., 
372. See also Pawso7i v. Pawso^i, 19 Beav. 1 16 ; 
23 L. J., Oh., 954. 

3. The woid “ or ” in a -will may be read 
“ and ” to give effect to the manifest intention, 
and where the literal reading would be unjust 
and repugnant to the intention and object of 
the testator. Maude v. Maude, 22 Beav. 290. 

4. Whether the instrument in wh^ch the 
word occurs is a will or a deed, “ or ” may be 
construed to mean “ and,” and “ and ” may be 
construed to mean “ or,” if such a construction 
is necessary to give effect to the intention of 
the party by whom the word is used. White 
V. Supple, 2 Dr. & War. 471 ; 1 Con. & L. 525. 

5. Testatrix directed the interest of her 
residuary estate to be applied in defraying 
the expenses of the education of her nephews, 
George and Charles, and the principal to be 
applied, either in binding them appi entices at 
the age of fourteen, or to be reserved till they 
attained twenty-one, to commence business. 
“ In the event of George and Charles (both or 
either of them) being settled before this will 
comes in force, I provide that the next boy 
(James or Henry) have the benefit, and so 
on.” George and Charles survived the testa- 
trix, but died under twenty-one : — Held, that 
James and Henry were entitled to the residue. 
Prestieidge v. Groombndge, 6 Sim. 171. 


2. Gift to A, or Ms Children. 

6. Devise of a trust to all his daughters or 
their children, living at the testatoi’s son’s 
death ; some of the daughters were living at 
the son’s death, and had children, and others 
of the daughters were dead, leaving children: — 
Decreed, all the children, as well of the living 
daughters as of the dead, should take. Michard- 
son V. Sprmg, 1 P. W. 434. 

7. A testator bequeathed his residue to Ms 
three sons in trust, to be divided between his 
three sons and his daughter, and he directed 
his daughter’s share to be kept in the hands 
of Ms sons, for her “ or ” her children’s sole 
use, free from the control of her husband. 
The daughter survived : — Held, that she took 
absolutely, WhiteJier v. Penley, 9 Beav. 477. 

8. Bequest to two persons or their children ; 
-—Held, to give children an interest by way of 
substitution only, not concurrent. Croolm v, 

Tmdes, 9 Yes. 197. 

|9. Bequest to “my son William or his 
claildren”: — Held, that the son who survived 
*as absolutely entitled, and that the children 
|e«urll. only take by substitution, in case of the 
4tafeh of their parent. Penley v. Pmtey, 12 
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10. Bequest of stock to trustees in trust, 
after the death of A., to transfer the same to 
and amongst all and every the nephews and 
nieces that should be then living ; to wit, the 
said J. B. or her cMldrcn, and the said P. B. 
or his cliildien, and D. L. or his children, and 
P. L. 01 his children; under this bequest a 
nephew not expiessly named is not entitled 
to any share ; and the fund is equally di’visible 
amongst such nephews and nieces, and their 
children, as were living at the time of the 
death of A. Dccard v. JBroolie, 2 Cox 213. 

11. A testator bequeaths a sum of stock to 
each of five nephews and nieces, or to their 
lespeotive child or children; should any die 
without child, such share to revert to the 
residuary legatee ; each of the nephews and 
nieces who survive the testator takes Ms or 
her legacy of stock absolutely. Aloiitagit v. 
Kiwella, 1 Russ. 165. 

The same testator appoints as a residuary 
legatee E, P. M., his child or children; in 
case of Ms death, without any such, the 
residuary interest to vest in the other five 
nephews and nieces then ali\e, share and 
share alike, and as before to each of their 
respective child or children, and in case of 
either of their deaths without any such issue, 
then his or her share to be divided amongst 
the survivors: E. P. M., having survived the 
testator, takes the residue absolutely. Ib, 

12. A testator, by his will, gave 1,000Z. to his 
sister for her “ oi ” for her children’s sole use 
and benefit for ever. By a codicil to Ms will 
he lecited that he was desirous of making 
furthei bequests in relation to his sister and 
her family, and then gave, amongst other 
benefits, a furtlier sum of 1,000^. to his 
trustees to pay the dividends to his sister for 
life, and then for her children :~Held, that 
the woid “ or ” was to be taken disjunctively, 
and that the 1,000^. bequeathed by the will 
was given absolutely to the testator’s sister, 
but not for her separate use. CMpehase v. 
Simpson, 16 Sim. 485; 18 L. J., N. S,, Ch„ 
145 ; 13 Jur. 90. 

13. Bequest to A. of an annuity for her life, 
and after her death the annuity or the value 
unto B, and 0. or their childien, share and 
share alike. B, and C. survived A.: — Held, 
that their children took no inteiest in the 
annuity. Sparhs v. Bestall, 24 Beav. 218. 

14. Devise of real estate to A. for life, 
subject to pa 3 ment of 2,000^. apiece to B., 0., 
and D., or to their respective lawful issue, 
twelve months after the death of the testator, 
and devise of the same estate in remainder 
on the death of A. to Ms cMlclren, as he 
should appoint, charged with a further sum 
of 3,0002. apiece to B. and D., or to their 
respective lawful issue ; B., 0., and D. surdved 
the testator; B. died without issue in the 
lifetime of A.; and 0. and D. died in the 
lifetime of A., leaving issue:*— Held, that the 
legacies to B., G.,and D. vested in the legatees, 
subject to be divested in favour of melr 
children, In case of their death, tedhg 
children, and therefore that B. took both the 
legacies absolutely, and 0. and D. took the 
legacies of 2,0001 each absolutely, and the 
children of 0. and D. took the legaoies of 
3,00011. by substitution for thehr parents. 
Badlsbufy y. Petty, 3 Hare 83; 7 loil. ' I 

15. Bequest to a class equmly, with a j 
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^tituted gift, as to the shaies of any who 
predeceased the testator, to his children or 
remoter issue,” stiTj)es of “ their parents’ 
or grandparents’” shares: — Held, that the 
grandchildren could not claim a share, by 
substitution, in competition with children, 
but that the children alone were entitled, 
to the exclusion of grandchildren. AnisoTi v. 
MarHs, 10 Beav. 210. 

1. A testator gave his real and personal 
estate to his wife for life, and then to be 
divided equally between his four children, 
^‘or their child or children, share and shaie 
-alike.” But in case any of his children should 
die without leaving any child or children, 
then his, her, or their share or shares to be 
divided between “ the survivor or survivors of 
him, her, or them, or his, her, or their child 
or children, share and share alike”. — Held, 
that the gift to the grandchildren was sub- 
stitutionary ; and upon the death of one of 
the children, unmarried, in the lifetime of 
the widow, the surviving children took as 
tenants in common. Blundell v. Chapman^ 
10 Jur., N. S., 332 ; 33 L. 3., Ch., 6G0 ; 12 W. B. 
540; 10 L. L, H. B., 152 ; 34 Beav. 648. 

2. A gift to the children or grandchildren 
of A.:— Held, substitutional, so that all the 
children being in ei>Be the children only were 
entitled to the trust funds. MargiUon v. 
IMl, 10 Jur., K. B., 89 ; 12 W. E. 334 ; 9 L. T., 
H. B., 755. 

A testator gave 1,6007. unto and amongst 
such one or more of the children or ” grand- 
children of his daughter A. as should be 
living at her death, equally to bo divided 
among them, share and share alike. The 
testator’s brother afterwards made a voluntary 
increase in the abore pror ision by a bond rn 
favour of all and every the child and children 
<*or” grandchildren of A. that should be 
living at her decease, in such shares and 
proportions as she should by will appoint; 
witli a proviso that each and every the children 
**and” grandchildren of A. that should be 
living at her decease, should be entitled under 
such will to receive a share at least equal to 
the amount of the share to which he or she 
would have been entitled under the will of 
the testator. A., by will, appointed to her 
four daughters (three of whom were married, 
and the fourth of whom married before her 
death), who were her only children, in equal 
shares; and in the event of the death of any 
one of her married daughters, her share to be 
divided between the children of such daughter. 
At her death all four weie living, and three 
had issue living:— -Held, that the word “or” 
in the will must be constiued strictly as 
excluding the grandchildren of A., and that 
th^^our daughters took absolutely in equal 

' * fa-ther devised lands to his daughter 
codicil he ordered that the 
; lands 'given by his will to his daughter should 
be not so given, but to all her children, or 
legal issue, to bo divided amount them in 
.‘(fqual shares, "after the death of his daughter 
and her husband. She had ten children, one 
: of whom died in the lifetime of the testator 
te^^ved Mm, d!M M Ux 
till the children -of 


!l 
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took vested interests in fee, to the exclusion 
of grandchildren and great-giandchildren. 
miland V. Wood, 11 L. E., Eq., 91. 


3. Gift to A. or Ms Heirs or Heirs of Ms Body. 

4. On appeal, devise of land on contingency 
to E. or “ his heirs.” E., before the contin- 
gency happens, conveys “all his right, title, 
claim, and demand ” therein by deed to his 
younger son and his heirs as a provision, and 
dies. The contingency^ happening, E/s heir 
cannot claim this against his father’s act. 
“ Or” constiiicd “ and.” Wright v. Wriqht, 1 
Ves. 409. 

5. Testator, by a will made since the statute 
1 Viet., c. 26, alter directing payment of his 
debts, and bequeathing several specific articles 
of plate to his sister L., desired that all his 
other plate, jewellery, books, pictures, and 
other property, except freehold and leasehold 
propeity, should be sold, and the produce, 
after deducting funeral and other expenses, 
be divided in equal parts amongst L , M., N., 
0., and P. He then directed that his freehold 
house and his leaseholds, some of which were 
held for years, and others for years determin- 
able on lives, should be kept in hand and let 
to the best advantage, and the produce be 
divided every half-year among the above- 
named L., M., N., 0., and or to their lawful 
heirs ; and in case of there being no heirs, the 
share or shaies to be divided in equal parts 
among the surviving legatees. The testator 
at his death left L his heiress-at-law and sole 
next of kin; M., N,, 0., and P. were not related 
to L, but were related to and capable of 
inbeiiiing from each other ; M. died unmarried 

I in the testator’s lifetime: — Held, fiist, that 
M.’s shaie of the residuary personal estate 
lapsed for the benefit of the next of kin; 
secondly, that M’s share of the fieehold 
pioprtydid not lapse, but went to the surviving 
devisees, the words “heir and lav/ful heirs” 
lefeiring to heirs of the body, and “ or ” being 
constiued “and”; thirdly, that M.’s share of 
the leaseholds for years 'lapsed and fell into 
the residue, the words “ there being no heir ” 
referring to an indefinite failure of issue, 
and the word “surviving ” meaning “ other.” 
JBarHs v. Bmis, 1 Colly, 416 ; 9 Jur. 269. 

6, A testater devised one-fifth share of his 
freeholds to each of his five children in fee. 
He then bequeathed personal estate to them, 
share and share alike, and he said, “ Bhouid 
either of my children die without issue, I give 
and bequeath such share and shares amongst 
my surviving children equally,” and should 
cither depart this life, leaving children or 
child, then that child “to inherit Ms parent's 
share,” and if more than one, “ the share ’’ tb 
be equally divided amongst their “ heirs and 
assigns Held, that the gift over referred to 
the last antecedent, the personalty, and did 
not afiect the realty. Adsliead v. Wilhis, 29 
Beav. 358; 9 W. E. 405. 

7. A testator devised all Ms manors “to my 
son for his natural life, and at his decease ” 
to trustees, “ their heirs and assigns, in trust 
to preserve ” (this devise in trust was repeated 
whenever necessary), “for the son or sons, 
daughter or daughters, the males taking first 

• saM;son ^till |hey attain the -age of 
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twenty-one years, or the days of their mar- | 
xiage, and no farther ; the elder son to inherit : 
before the younger, bnt the daughters to take ! 
equally and in common as joint heiresses.” 
He empowered his son to give “ any part, or 
even the whole, of these estates ” to any or 
either of his sons, but not to his daughters, 

“ as my said son may, from their conduct to 
him, their father, think deserving of prefer- 
ence.” But if the eldest giandson should turn 
out ill, the testator left him an annuity of 
200Z. chargeable on his landed property, “ and 
to the eldest son of such undeserving grand- 
son, I leave and bequeath my landed propel ty, 
estates,” etc. “I will, therefore, that the 
before-mentioned estates should in such in- 
‘ stance descend to my son’s grandson, but still 
subject to any entail of the same Avhich my 
son may make.” If the son died without 
issue, the trustees were to preseive the estates 
for the testator’s four daughters duiing their 
lives, free from the control, etc., “ the estates 
being equally divided between them or their 
heirs ; ” and he gave the “ estates and property 
to them through the said trustees,” etc , whom, 
he empowered to raise 10,0002. for the daugh- 
ters, chargeable on all his estate • — Held, that 
the son took only an estate for life ; that the 
trustees took an estate in fee in remainder 
expectant on the determination of the life 
estate of the son, and that on the son’s death 
withont issue the estates went over to the 
daughters as tenants in common in tail. No 
gift in the will ’was void for unccitainty or 
remoteness, Watkins v. FredcHch^ 11 H. L. 
Ca. 358. 

1. “And” must be construed “or” where 
it is necessary to put a reasonable constiuction 
on the will. As where the interest with the 
principal of the residue of a testator’s estate 
was directed to be settled on his daughter 
“ or ” the heirs of her body, as the executors 
shall think fit ; the word “ or ” shall be con- 
strued “and,” for the exeoutois aie not em- 
powered to give it from the daughter to the 
grandchildren. Head v. Smll^ 2 Aik. 613. 

Testator devised his estate to A. in case his 
daughter should die leaving no heirs of her 
body : — Held, a gift to the daughter for life, 
with contingent remainder to such heir of her 
body as should be living at the time of her 
death. Id, 646. 

“Leaving” is a participle of the present 
tense, and relates to the time of the daughter’s 
dying. Ik 

No weight has been laid on the want of 
the words “ for life,” when the intention of 
the testator has otherwise appeared, especially 
in the case of a trust executory, for then a 
court of equity is bound to see a settlement 
made agreeably to the intention of the testa- 
tor. Id, 648. 

2. Bequest of 402. per annum to A. for life, 
vnd after her decease to B., or his heirs : — 
Held, that “or” must be construed dis- 
junctively, and that therefore B. did not take 
an absolute interest in the annuity, &iTdU^ 
st0m y. D&0, 2 Sim. 225. 


FMrs Vomtnmd Most $f See 


Oifi iQ A. or Ms A$si0mJl See 
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4. Gift to A. or Ms Issue. 


3. Testator gave in trust to his brother H. 
the remainder of his property of whatsoever 
kind, to assist him to bring up, educate, and 
provide for the children of his late brother 
J., whom he named “When my youngest 
nephew attains his age of twenty-one years, it 
is_ my will that all my property be equally 
divided amongst my nephews or their lawful 
issue, share and share alike ; the division, 
however, is not to take place, although my 
youngest nephew have attained the age of 
twenty-one years, until the decease of my 
wife, my sister J., and my brother B. Held, 
that the interests of the nephews were not 
contingent on their living until the youngest 
of them should attain twenty-one, but vested 
on the testator’s death; and that the woid 
“ or ’ was to be construed conjunctively, and 
consequently that the nephews took estates 
tail in their shares of the testator’s real pro- 
peity, and absolute interests in their shares of 
his personal property. Parkin v, KniqU, 15 
Sim. 83 ; 15 L. J., N. S., Ch., 209 ; 10 Jiir. 23. 

4. The testator directed the application of 
the surplus income of his estate for the main- 
tenance of his children during their minority 
or apprenticeship, and the application of 
certain sums for their advancement; and 
after his youngest child should have attained 
twenty-one years, he directed his executors 
to divide any surplus in their hands every 
three years duiing his wife’s life or widow- 
hood, and, after her death or marriage, every 
year equally amongst his children or their 
heirs, instead of any one that might happen 
to be dead, until the expiration of fifty years 
fiom the time of his death ; and that at the 
end of the said fifty years, his executors 
should sell his remaining estate, and pay, 
discharge, or divide the money for the same 
amongst his children (naming them), or any 
of their heirs in their stead ; and if any of his 
said children should die without lawful issue, 
such share or sbaies of those so dying to 
belong to the survivois or their lawful heiis 
equally '.--Held, that the Court could not 
read “or” as “and” where the purpose was 
manifestly substitution of objects, and not 
succession; that the word “heirs” must be 
construed “issue,” and not “children”; and 
that it was not a ground for departing from 
such meaning that the consequence of adher- 
ing to it would be to render the will void for 
remoteness. Sjjeahmn v* 8^ea7mianj 8 Hare 

5. A gift to the sisters of the testator living 
at a pai'ticuiar time, or the issue of any or 
either then dead, is not a substitutionary, but 
a substantive, gift to the issue. Atiwood v. 
Alford, 2 L. E., Eq., 479 ; 14 W. E. 056. 

6. Gift to such of the children of A., B., 
and 0. as should be living at the testatrix’s 
death, or the issue of such of them as should 
be married, in equal shares. The word “or” 
construed to mean “and,” and the chilchen 
and ^andchildren held to be equally entitW. 
Morridge v. Ferguson, Jac. 583. 

7. Bequest to a class of objects with a pro- 
viso expressive of the testator’s intention that 
“ the children or remoter issue ” of any of the 
class who should die in the lifetime of the 
testator should stand in their parenfes, or** 
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grandparents’ place, and take per stirpes the 
skate which their parents or giandpaients 
■would have taken -—Held, that where one o£ 
the class had died in the lifetime of the 
testator, leaving children and grandchildren, 
the children were alone entitled to the 
parents’ share. Amoii v. Marris, 19 Beav. 
210 . 

1. Legacy to A. or her issue Held, all 
descendants o! A. entitled per capita, Hawn- 
^ort V. Saihbury^ 3 Yes. 257. 

0* Gift to A. for Life, Eemainder to a Class 
or their Heirs, Issue, etc. 

2. Gift by the testator to his wife, for her 

life, or until her second marriage, of the 
interest of his real and personal estate, which, 
whether arising from rents or public securi- 
ties, was to be applied for the benefit of 
herself and children; and if she manied 
again, he declared that her power and benefit 
under Ms will should cease; and when thirl y 
years were expired, he ordered all his propeity, 
both freehold and leasehold, to be sold, and 
two-thirds to be divided among his childien 
living at that period or their heiis, and 
one-third to be invested for the benefit of his 
wife; and after her decease he bequeathed 
such third to hh children then living and to 
their heirs -Held, that the gift at the end of 
thirty years vras not liable to objection on 
the ground of lemoteness ; that there no 
substitution of the legatee cieated by the gift 
t:i the children, “ or to their heirs,” but that 
the woid “or” must be read “and”; and 
that the children of the testator living at the 
end of thirty years (who were also the same 
children as were living at the death of the 
widow) were entitled to the proceeds of the 
sale of the estate, and also to the intermediate 
rents after the death of the widow and before 
$he expiration of the thirty jears. Lachlan 
V, 9 Hare 796. 

A testator gave his residuary estate to 
trustees upon trust to pay the income theieof 
to all his brothers and sisters living at the 
time of Ms decease equally during their lives, 
and firom and after the decease of the survivor 
of them to pay the principal unto, between, 
and amongst all tho lawful issue of Ms said 
brothers and sisters who should attain twenty- 
one, etc,, or unto, between, and amongst the 
issue (if any) of such of them as should be 
then deceased, so that such [each ?] class of 
^ ^ teue, whether in the first or second degree, 
should take only as amongst themselves the 
. I ^ I share or shares to which his, her, or their 
I I ^ ■ duup-sed paicnt or parents would have been 
7.1.^ entitled if living:— Held, first, that the 
j ^ ...;s..:f.jcipdren of fhe brothers and sisters took per 
. .Secondly, that the word “or ’’must 
r therefore a son of 

brothers (who survived 
‘ J i' ^ ,1^ I bjUving died m the testator’s life- 

' ■ ; children living at the time of 

^ , mstMbutidn, these children took their grand- 

• ; ,Wh€^s share.. ]Shmd v, Jmd, 19 Beav7310. 
'1^ '7'i|l:EnB^fS^?^^^oeathedm trt^t for tasta- 
1‘ ‘ % ‘''.^K^;l^othierand' the. brother’s wife, for their 

' ’ and after, their decease ^n 

^st^to be' divided equally amongst the tes- 


.gators nephews and nieces, children of the 


brother then living, or their legal personal 
representatives that the representa- 

tives of nephews and nieces, dying in the 
lifetime of the surviving tenant for life, took 
shares, and that such representatives weie the 
next of kin, and not the executors or admini- 
stiators of the nephews and nieces. L'my v. 
CleamUnd, 4 De G. & J. 477; 26 Beav. 166; 
28 L. J., Oh , 76, 835 ; 4 Jur , H. S., 702. 

5. A husband, who died in 1851, gave all 
his piopeity to his wife for life, and after 
giving pecuniaiy legacies and annuities, de- 
vised and bequeathed to his son 0. all the 
residue after Ins mother’s death, and to his 
heirs ; and m case his son should die leaving 
no issue, then his freehold estate was to be 
equally divided between his (testalor’a) sur- 
viving children or their families. All the 
children of the testator survived their mother, 
who died in 1861, and, excepting one, all (two 
without issue, two leaving children, one leaving 
a child, and the issue of another child) died 
in the lifetime of 0, who died, in 1869, a 
bachelor and intestate * — Held, a gift on the 
death of 0. without leaving issue living at 
Ms death to the other children of the testator 
then living, and to the families of such of 
them as were dead. Burt v. Hellyar, 14 L. B , 
Eq., 160; 41 L. J„ Ch, 430; 26 L. T. 833. 

6. A testator directed that certain stock 
I should after the death of his wife be divided 

among his “children then li\ing, or their 
heirs.” Two of the childien were dead at the 
date of the will; three survived the testator 
and died in the lifetime of Lis wife ; and two 
survived her Held, first, that the “heirs” of 
the children who piedcceased the wife (in- 
cluding the two who were (load at the date of 
the will) were entitled to share in the fund 
along with the children who survived her. 
Be PMlps, 7 L. E., Eq , 151 ; 10 L. T , N. S , 
713. 

Held, secondly, that by “ heirs” were meant 
the statutory next of kin of the children. 2h 

Held, thiidly, that such next of kin were to 
be asceitained, in the case of the cMldien 
who survived the testator, at the time of the 
death of each child; but in the case of the 
childien who predeceased the testator, at the 
time of the testator’s death. Ih, 

7. A testatrix by her will, dated in 1836, 
gave all her personal property and also her 
real property to trustees on tiust for payment 
of her debts and legacies, and subject thereto 
she gave “ all her personal and real property 
as aforesaid,” between her five sisters, nomin-^ 
atm, and the survivors of them, in equal 
shares during their lives and spinsterhood, 
and upon the death or marriage of aE her said 
sisters she directed that her “property should 
be divided into equal proportions or shares 
between her brothers and sisters then livi ng 
or their heirs.” She had twelve brothers emd 
sisters, of whom one brother died before 
testatrix was born, one sister died beforh ^e 
date of the will, two brothers and nnei s^ter 
died m her lifetime after the date of ihk wtl, 
and the rest survived her. The last survivor 
was one of the five sisters name^ in the wilL 
who died a spinster:— Held, fifst, that (not- 
withstanding the will was before the date of 
the Wills Act) the word “or” in the gift in 
remainder could not be road “and,” and that 
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field, 9 L. E., Ch. D , 658; 47 L. J., Ch., 768; 
39L. T.22T; 26W. E. 711. 

Held, secondly, that the word “heirs” must 
he^ construed distributively so as to mean 
heirs-at-law as to the real estate, and statutoiy 
next of kin (including widows) as to the per- 
sonal estate. Ih 

Held, thirdly, that such heirs-at-law and 
next of kin were to be respectively ascertained, 
as regarded brothers and sisters who pre- 
deceased the testatrix at the death of the 
testatrix, and as regaided those who survived 
her at their respective deaths. JJ, 


e. Power to Appoint to A or B. Implied Gift 
to A. and B. in Default of Appointment. 

1. Testator bequeathed a leasehold estate 

after an estate for life to his nephew A,, and 
the heirs male of his body, lawfully begotten, 
and in default of such heirs to one of the 
sons of his nephew B., as A. shall direct by 
a conveyance m his life, or by his last will. 
Another leasehold estate he bequeathed to 
A. upon trust, sub]ect to certain chaisges, to 
employ the remainder of the rent to such 
children of B. as A. shall think most deseiving, 
and that will make the best use of it ; or to 
the children of his nephew C , if any such 
there aie or shall be. A. dying in the tes- 
tator’s life, the bequest of the latter estate was 
established in favour of all the children; 
qucere, as to the former. Brown v. i 

Ves. 708. Affirmed 5 Ves. 495 ; 8 Yes. 561. 

2. Bequest to executors in trust, that they 
shall pay, etc ,unto and amongst the testator’s 
two brothers and his sisters, or their childien, 
m such shares, etc , as the trustees, or the 
rnaior pait of them, or the survivor, his ex- 
ecutors, etc., shall think fit. All the children 
In mg at the death of the testator held entitled 
with the paicnts, jper capita^ the Court nofc 
having a discretion. Bongmore v. Broom. 7 
Yes. 124. 

3. Testator bequeathed a sum of 6,0001 in 
trust for his daughter for life, “and on her de- 
cease, I give the said 6,OOOZ. to the children, 
or their descendants, of T. F. in such propor- 
tions to each as my daughter may direct.” 
The daughter died without having made any 
appointment ;~-Held, that the children of 
T. F. were entitled to the fund, to the exclu- 
sion of their issue. Jones v. ToHn, 6 Sim. 255. 

4. Testator gave all his property to his 
mothei for life, and directed that at her decease 
it should be divided amongst his three sisters, | 
or their children, in such proportions as she 
should appoint. The mother and one of the 
sisters died in the testator’s lifetime; the 
deceased sister left no issue, but one of those 
that suivived had children Held, that “ or ” 
must be read “ and,” and that, under the cir- 
cumstances of the case, the property must be 
considered as given to the three sisters and 
their children in equal shares. Benm v. 
Turner, 15 Sim, 368; 10 Jur. 768; 2 ?h. 493; 
17 H. J., H. S., Ch., 133. 

^ 5^ Bequest to trustees for A* for life, and 
if he should die childless, upon trust to apply 
■ the sum to the benefit of such of the testator’s 
children, or their issue, as the trustees should 
for the interest and good of the ’ 
Iwteot’s family; with no gift in default of 


appointment, Fo appointment having been 
made, and the tenant for life having survived 
the donees of the power, and died childless 
Held, that children and remoter issue took in 
equal shares jper capvta, and that the period 
for ascertaining the class was the death of 
the tenant for life. Me White, Johns. 656. 

6. Power to appoint amongst testator’s 
piesent or future grandchildren, or their re- 
spective issues, does not authorise the donee 
to exclude the children of a deceased grand- 
child, who were living at the donee’s death, 
GaHJmaite v, BoUnson, 2 Sim. 43. 

7. A testator directed that certain stock 
should stand in his name, and certain real 
estates remain unalienated “until the following 
contingencies are completed.” And, after 
giving life interests in such stock and estates 
to his two childien, with remainder to theif 
issue, he declared that, in case his two 
children should both die without leaving lawful 
issue, the same should be disposed of as after 
mentioned ; that was to say, the survivor of 
his two children should have power to dis- 
pose by will of Ms real and personal estate, 
“amongst my nephews and nieces, or their 
children, either all to one of them, or to as 
many of them as my surviving child shall think 
proper ” : — Held, that a trust was created in 
favour of the testator’s nephews and nieces, 
and their childmn, subject to a power of 
selection and distribution in his surviving 
child. Bwrrouglh v. Bhilcom, 5 Myl. & Or. 72^ 

6 Jur, 453. 

8. Where a fund is given to A. to be applied 
for the benefit of B. or 0., as A. shall think 
fit, and A. does not make any appointment, 
the bequest is void for uncertainty. Salushmi 

V. Benton, 3 Jur,, F. S., 740. 

9. A mother bequeathed a fund to her ^ 
daughter for life, and after her death “to 
and amongst my other children .or their issue 
in such parts, shares, and piopoitions, manner 
and form, as my daughter shall by deed or will 
appoint”: — Held, that the daughter’s power 
was exclusive, and not distributive merely. 
Me Yeale, 4 B. E., Ch. D., 61 ; 35 L. T. 612 : 25 

W. R. 122. Affirmed 5 L. R., Oh. D., 622 ; 46 
L. J., Oh., 799 ; 36 L. T. 634. 


7. Gifts Over. 

^ 10. Bequest to J. A., for life, remainder to 
his eldest son for life, and to remain entailed 
on the eldest son of J. A., and Ms posterity 
for ever. But in case of the death or want of 
issue of J, A. to M. (a brother of J. A.), and 
his descendants as above mentioned from ene 
generation to another for ever, J. A. sur^ved 
the testator and died a bachelor:— Held, that 
the bequest over to M. and Ms descendants 
was void for remoteness. Mmhhome v. Mmh^ 
home, 3 Sim. 119. 

11. The word “or” construed “and.” MeMe 

V. 2Yem. 389. ^ 

12, A testatrix, after bequeatMng peitain 
legacies, directed, that if these legatees 
should be dead at the time of her* decease, 
or should not be heard of to be then living, 
or should not respectively claim their re- 
spective l^aeies within twelve months after 
her decease, then the legacies to 
of the legatees as should he dea^ or si 
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neglect to claim within the time aforesaid, 
should sink into the residue -.—Held, that one 
of the legatees who did not claim her legacy 
within the time limited by the will, had no 
right thereto after that time, although she 
lived at a distance from the residence of the 
testatrix, and had not previously heard of the 
bequest in her favour, or of the ^testatrix’s 
decease. Wawlm v. Bal&mint 9 Sim. 355 ; 7 
L. J., H. S., Oh , 297 ; 3 Jur. 698. 

1. A disjunctive, at the end of a period, 
shall not make all the precedent sentences 
so, if the intention appears against it. Frmi- 
liTigkam v. Brand, 3 Atk. 391. 

2. Testator bequeathed 5,000?. to A. if he 
attained twenty-one, but if he should not 
attain that age, or die without leaving issue 
male, then over : — Held, that the 5,000?. 
vested, absolutely, in A. on Ms attaining 
twenty-one. Myitmi v. Boodle, 6 Sim, 457. 

3. A testator, after certain legacies, devised 
as follows: — “In case my daughter should 
have no lawful issue, after her death I will 
that my property that shall be remaining 
do return to my relations, to my nephew 
J. 100?. ; likewise I leave, in case my daughter 
has no issue, to my nephew S. and my niece 
A. 80?. each ; the remainder of my personalty 
I leave to my daughtei’s disposal, if she lives 
to maturity. As to my real estate, if my 
daughter dies before she arrives at lawful age, 
or have no lawful issue, then I leave my real 
and all my other property to my brothers, 
equally between them ; but in case my daughter 
shall have lav^ful issue, then I leave the whole 
of my propeity, real and personal, to her and 
her heirs ” -Held, that the w^ord “ or ” should 
be read ♦‘and,” and that the daughter, on 
attaining twenty-one, took an estate in fee- 
simple. Jolmon V. Simcose, 31 L. J., Exch., 
38 ; 9 W. E, 895 j 4 L. T., N. S., 836. Affirming 
6H.&N.6. 

4. A, B. devised to his son J. M. an estate 
in fee, and willed that he should have posses- 
sion of the property on Ms attaining twenty- 
one. By a codicil, the testator “ willed that 
if Ms son J. M. should die without issue, or 
before he should attain the age of twenty-one, 
then the estate which he had devised to him 
should go over to Ms son W. M. and his heirs.” 
J, M. attained twenty-one years of age, and 
contracted to sell the estate ; — Held, that the 
word “ or ” must be read “ and ” ; and that in 
the ©vent which had happened, of J. M. having 
attained^ twenty-one years of age, he took an 
indefeasible estate in fee-simple. Morris v. 
Morris, 17 Jur. 966; 1 W. E. 377: 1 Iq. Eep] 
167; ITEeav. 198. 

5. A testator, W., devised Ms real estates to 
trustees, upon trust, to receive the rents, and, 
on his son John arriving at the age of twenty- 
five years, to let Mm into possession, but 
neither he nor his heirs to the third genera- 
tion were to sell or mortgage the same, it 
1 being the testator’s desire that the property 
should remain, in the W. name. If John 
ehoEld die without leaving lawful issue, it 
was the testator^s will that his daughter Ann 

;^ouM,have Ms share, subject to the same 
*himtatjons. If ^Fohn and Ann should die 
a^, or withont leaving issue, the tes- 
tator d^^ed the; properbr, ax^er deducting a 
from the produce in favour of ^Ms 
.(the t^tor^#)'daugMer^Eliz 4 beth^^ to and for 




the benefit of the plaintiffs. The testator 
had the three children named in his will 
living at his death, and no more. Elizabeth 
died at the age of two years ; Ann survived 
her, and died at the age of nineteen years, 
unmarried ; and John, the last survivor, died, 
aged thirty years, leaving children, who all 
died unmarried, and without issue. John, by 
his will, devised part of the father’s leal 
estate to the defendants: — Held, first, that 
the devisees of John, the son, took no estate 
in the hereditaments of W., the father, de- 
vised by his will; and, secondly, that the 
plaintiffs took the estates in the hereditaments 
of W., the father, and in such manner as 
given to them by the will of W. the father, 
Mortimer v. Hartley, 3 De Gr. & Sm. 316. 

6. Devise to A, for life, when he attains 
thirty-one, and after his death to his eldest 
son in fee. In case A. should not live to that 
age “ or” not have any son, then in trust for 
B. for life, on ^attaining thirty-one, and after 
his death to his eldest son in fee, and in case 
of failure, to the eldest son of the testator’s 
daughter in fee. A. attained thirty-one, and 
died without having had issue: — Held, that 
“ or ” could not be read “ and,” and that the 
eldest son of the daughter took the estate. 
Goohe V. Mirehouse-, 34 Beav. 27. 

7. A testator devised real estate to his 
children and their heirs as tenants in common, 
with a gift over to the survivors “in the 
event of any of them dying before having 
heirs of their body, ‘ or * making a particular 
disposition ” of his share Held, that “ or 
must be read “and,” and that the children 
took in fee, but that the gift over in the 
event of making no disposition was lepugnant 
and void. Greated v. Greated, 26 Beav. 621 ; 
5 Jur., N. a, 454 ; 28 L. J., Oh., 756, 

8. Testator bequeathed his real and personal 
estate to trustees, in trust to pay an annuity 
to his wife, and to raise and pay to each of 
his children 2,000?. on their attaining t^wenty- 
one, and to accumulate the suiplus income of 
the trust property, during the life of his wife, 
and, after her death, to sell the property, and 
divide the proceeds among his children on 
their attaining twenty-one, and in case ail his 
children should die in the lifetime of his wife, 
or under twenty-one, and without leaving issue, 
then, after Ms wife’s death, to sell the trust 
property and divide the proceeds amongst 
certain other persons Held, that “ or ” ought 
to be read as “and,” and that the cMidien, 
having attained twenty-one, were absolutely 
entitled to the property, though their mother 
was living. Miles v. Dyer, 8 him. 330 ; 5 Sim. 
435. 

9. Bequest of residuary personal estate in 
trust for testator’s wife for life, and on her 
death to pay, etc., to Ms son A., on Ms attain- 
ing twenty-one ; hut if he should depart this 
life before the wife, “or” before attaining 
twenty-one, then in trust for the defendant. 
Maintenance to and a power to advance A. 
were also given. A. attained twenty-one, but 
died in the wife’s lifetime Held, that “or” 
was to be read “and,” and that the son took 
an absolute vested interest on attainingtwenty- 
one, Bentley^ v. Meeeli, 25 Beav. 197. 

10. One devises several parcels of land to his 
: several children in tail, and if any of them 
, die before twenty-one or unmarried, such child’s 
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part to go to the surviving children ; if any of 
the children die nnmarried> thongli above the 
age of twenty-one, his share shall go to the 
snrviving child, but such survivor shall have 
such share for life only ; what goes over on 
one child’s death shall not go over again a 
second time. Woodworth v. Glasshrooli^ 2 
Vein. 388. 

1. A testator gave a fund to A. absolutely, 
but that only the interest should be paid to 
her for her separate use for life, and after her 
death the property should go to her children, 
and in the event of her not intermarrying, nor 
having children, the property to be at her 
disposal by will or otherwise, A. being a 
widow, sixty-four years of age, and never 
having had any children, filed a hill for the 
transfer of the fund: — Held, that she was 
entitled to it. 2Iac'kemie v. Ki%g^ 17 L. J., 
N. S., Ch , 448 ; 12 Jur. 787. 

2. A testator gave a share of his estate to 
L,, object to the condition that L. should 
receive for professional services 150^. in some 
one year, and the executors were to invest the 
principal, and pay L. the interest ; “ and in 
the event of his death, he being at the time 
unmarried, or not leaving legal issue, or not 
having fulfilled the above condition,” then 
there was a gift over. L. never fulfilled the 
condition, but died leaving lawful issue — 
Held, that his representatives took the share. 
Law V. Tliorp^ 1 Jur., N. S , 1082. 

3. Gift over if A. died under thirty-one or 
unmarried. Word “or” construed as if it 
were “and,” where requisite to give effect to 
intent of testator. Grant v. Lyerf 2 Dow 73, 
87. 

4. A testator gave a share of his residuary 
real and personal estate to his daughter, her 
heirs, executors, administrators, and assigns, 
to be paid at twenty-one or on the day of her 
marriage, provided it should take place with 
the consent of his widow. There was a gift 
over in case of death “without having at- 
tained tvfenty-one years or being so married 
as aforesaid,” The word “or” construed 
“ and.” Collett v. ColUtt, 35 Beav. 312, 315 ; 
12 Jur., N. S., 180 j 14 W. E. 446 j 14 L. T., 
H. a, 94. 

5. Besiduary bequest for A. and B., in trust 
till they come of age, or marry, the interest to 
be received in the meantime and paid to them, 
but if one of them die before marriage, or 
twenty-one, then to survivor and children ; if 
both die, leaving no issue, then I give them 
power to leave it by will as they think proper. 
One legatee married, and the other attained 
twenty-one : — Held, that both acquired vested 
interest. Thaelwray v. Mampson^ 2 Sim. & S. 
214. S. 0. mm, Thacheray v. Lorrien, 3 L. J., 
Ch., 89. 

6. A testator by his will gave to each of 
two daughters the sum of 1,000^., as and when 
they should respectively attain the age of 
twenty-five years, or he married with the 
consent of his executors j but in case either 
shonld die under the age of twenty-five years, 
or shonld marry without consent, he directed 
that the legacy to such one as shonld die under 

^that age or marry without consent should, 

" after such decease of them respectively, or 
j; their respectively marrying without consent, 
WM Into the residue of his estate: — Held, 
f th# legacies vested respectively on the 


happening of either alternative, and were not 
contingent on the happening of both alterna- 
tives, namely, marrying with consent, and 
attaining twenty-five. Thompson v. Teuton^ 22 
L. J., Ch., 243 ; 1 W. E. 12, 97 j 9 Hare (App.) 
xlix. 

7. Devise to the use of iny son “if he shall 
attain the age of twenty-three years, or shall 
be married with consent of the trustees for 
the time being of my will, which shall first 
happen, and to his heirs and assigns absolutely 
for ever”:— Held, that the word “or” might 
be constraed “ and,” and that the son took an 
estate tail or in fee (but a case sent for the 
opinion of C. P.). Grimsha^v v. Piehnpt 9 Sim. 
591; 3 Jur. 286. 

8. A testator devised and bequeathed Ms 
interest in his freehold and chattel property 
to his grandson, 0. ; “ but in case my grandson 
should happen to die before he attains the 
age of twenty-one, or married,” then over : — 
Held, that “ or ” should be read “ and,” and 
that 0. had acquired an absolute estate, having 
attained twenty-one, though he had not been 
married. Me Clegg, 14 Ir. Ch. E. 70. 

^ 9. A testator bequeathed a sum of money to 
his two daughters, share and share alike, to be 
paid to them by Ms executors in twelve months 
after their respective marriages, with the 
consent of Ms executors ; and he directed that 
Ms daughters should be paid a yearly sum, 
less than the interest of their shares, until 
their respective marriages ; and that from their 
respective marriages, each of them should be 
paid the full legal interest ; the remainder of 
the interests on their fortunes to go to his son 
until their respective marriages ; and in case 
his daughters, or either of them, should die 
before twenty-one or day of marriage, her 
shaie of the sum bequeathed to her should go 
to Ms son ; and in case both should die, the 
entirety of the sum to go to his son : — Semhle, 
the legacies to the daughters did not vest till 
marriage. Be Cantillon, 16 Ir. Ch. E. 301. 

Held, that “ or’' should be read “and,” and 
theiefore that the legacies did not go over to 
the son on thedeath of the daughtersunmarried, 
but were undisposed of by the will, and divi- 
sible among the testator’s next of kin, Xb, 

10. Gift of an annuity, “ after the death of 
my mother, ^ or * the second marriage, death, 
or forfeiture of my wife.” The mother pre- 
deceased the testator : — Held, that the annuity 
was payable from the testator’s death, and 
that “ or ” could not be read “ and.” 

worth V. Eawhsworth, 27 Beav. 1. 

1 1. Bequest to A., her executors, ete. , provided 
that, in case she shall die under twenty-one, 
or without having any husband living, it shall 
p over;— Held, vested at twenty-one, upon 
intention, the word “or” being construed 
“and.” Weddell v. Mmdy, 6 Yes, 341. 

12. A father bequeathed his residuary estate 
in trust for all Ms children in equal shares as 
tenants in common, as to sons absolutely, and 
to daughters in the manner thereinafter paci- 
fied, and the will contained a clause of accruer 
in the event of sons dying under twenty-one, 
and daughters dying under that Age or without 
having been married. And the father directed 
that the share or shores of any daughter should 
be held in trust for such daughter for hef 
separate use for life, and after her death for li* 
surviving husband for Ms life, and aftet ifae 
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death of such daughter and her husband, for 
the benefit of the children of such daughter. 
3:he testator left five cMidren, all of whom 
attained twenty-one. A daughter died without 
having been married; — Held, that she took 
one^fth of the residuary estate absolutely. 
Cmt&r V. 25 L. T., H S., 555. 

1. Testator gave a sum of money to trustees, 
in trust only and for the use and benefit of 
his daughter, and which he desired might be 
paid to her, and to be settled on her during 
her life, in case of her marriage, or, in case 
she did not marry, then the interest of the 
money, being vested in Government securities, 
to be paid to her, and in the event of her not 
marrying or dying then the money to go to 
his nephews. The daughter married, and 
shortly afterwards died without issue -Held, 
that her husband, who had taken out admini- 
stration to her, and not the testator’s nephews, 
was entitled to the fund. JSawHns v Haw- 
Mns^ 7 Sim. 173. 

% The testator bequeathed a leasehold house 
and premises, with the furniture and plate, to 
his son, and added, “ and should he die without 
heir or will, the profits of the said house to be 
equally divided between all my grandchildren, 
by the consent of his mother ” :-~Held, that 
*‘or” should be read *‘and,” and that the 
son took an absolute interest in the house. 

V. JSarve^t 1 Hare 428 ; 11 L. J., K. S., 
Ch., 290 ; 6 Jar. 704. 

3. legacy to be paid on marriage with con- 
sent, and given over in case of death befoie 
twenty-five “ or”suchmaiiiage with consent . — 
Held, that the legacy was only intended to go 
over, in the event of death before twenty-five 

and ” such marriage with consent, Malcolm v. 
0^ Callaghan, Coop temjh Brough. 73. 


I?. TBANSPOSIKG WOBDS. 

4. The Couit will not, save in the last 
resource, transpose the words in a will. 
Therefore, when a possible but remote and 
improbable sense could be attributed to the 
testator in the will as it stood, the Court 
refused to transpose the order of the words, 
in order to give effect to a much more natural 
and probable intention. Mroim v. Walker, 
(22 b. J., Ch., 82) commented on* Key v. Ke^f, 

I Jur., H. S., 372. 

5. Courts of law and of equity will equally 
transpose words in instruments to make the 
limitation intelligible, and attain the party’s 
clear intent, but never to defeat the instru- 
ments given, or let in more than expressed. 

^ Marlhorovgh (Duke) v, Godol^hin (Lord?), 2 
■ Yes. 74. 

Order of words in wills not considered j 
" : iptent better answered, it is otherwise. 

•W'ords of a clause in a will are not 
to, nor transposed, if they are 
!cl|a reasoiiable construction as 
Amongst seveml ^fts of sums of 
the grand-nephews and nicces of 
'hrfhich ivere to be piid at 

''Others to bq suAk in au- : 
lives of the reaiaeetivw 


Martha were each entitled to annuities of 
300?. for life. Walker v, Tqjjnng, 9 Hare 800 ; 
16 Jur 442. 

8. It is a common rule of construction, that 
if the words of a gift are of themselves plain, 
distinct, and capable of having a legal effect, 
effect must be given to them, notwithstanding 
any impiobability which may arise from 
looking at the other parts of the will. On 
the other hand, if the words are ambiguous 
in expression or effect, they are not to be re- 
jected for uncertainty, but you must collect, 
if you can, from the other parts of the will, 
an indication of what the testatoi meant by 
those words which by themselves appear to 
be ambiguous. Wilson v. Kden, 11 Beav. 289. 

Where the words of a will aie capable of a 
construction which will give effect to e\ery 
woid, it is not within the competency of the 
Court to alter their collocation, S. C. 12 
Beav. 454. 


V. SHPPLYIKG WOEBS. 

9. When the testator expresses his intention 
iacoricctly, the Court will effect it by supplying 
pi )per woids. DodsonY, Hay, 3 Bro. C. C. 404. 
And see Cordon v. Gordon, 5 L E., H. L., 254. 

10. The Court may supply woids in a wall, 
where the context shows, by a necessary impli- 
cation, wbat are the words omitted, and unless 
they are supplied there would be an intestacy. 
Rope V. Potter, 3 Kay k J. 206 ; 5 W. K. 380* 

Bo where there is a gift by will, and then a 
gift over, not commensurate with the original 
gift, the Court will curtail the general words of 
the gift over, by supplying words of refeience; 
as where the first gift is to A.’s children and 
the gift over is in default of issue of A. The 
Couit will read the gift over as though it weic 
in default of “ such ” issue. Ik, 

But where there wms a devise of a particular 
pioperty to the testator’s daughter, A., her 
heirs and assigns, and if she should die under 
t.^e age of twenty-five years, “ without having 
left any child or childien,” over, and subse- 
quently,^ a devise of other leal estate to 
tiustees in fee, in trust for A., for her separate 
u e ; and after her death, in trust to convey the 
same “unto and equally amongst such childien 
of A., as tenants in common, t^^e rents and 
profits in the meantime to be applied for their 
maintenance ; and in case A. should die without 
leaving any child or children, or leaving such 
child or children, all should die under tw^enty- 
one,” over Held, that the Couit could not, 
after “ such children of A.,** supply the words, 
“as should attain twenty-one,” but was at 
liberty, as against the testatoi’s heir, to con- 
strue the word “such,” as relating to all the 
children of A,, as they had been mentioned 
the previous limitation. Ik 

11. In construing a will woids may be 
plied, changed, and transposed, whenever thfe 
context requires it, ABott v. 

Beav. 143 ; 1 Jur., H. S., 1126 ; 25 U i, Bl#, 
113 4 W. E. 69, Affirmed sub 
% Carpenter, AIM or AU&tt y. 

Jur., N. S., 717 ; 28 L, J.. Ch., 110 ; 3^ t.T. 6% ; 

n ~rr T f%r\ . ^ 
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any cMldrea he might leave. Then followed 
a gift over, in case the son died before his 
mother (omitting the words “ without leaving 
children”)* The son predeceased both his 
father and mother, leaMng an only child, who 
&ur\ ived them • — Held, that such child was 
entitled to the piincipal sum after the grand* 
mothei ’s death ; and that to effectuate the 
intention of the testator, the words without 
leaving any child ” must be implied, after the 
word “ d} ing ” Id. 

1. Two bequests were made to the same 
person in successive sentences, and in the 
Utter the w^oids “for life” were added — 
Held, that the limitation applied to the second 
gift only, and that the legatee took the first 
absolutely. GoneT v Towers, 26 Beav. 81. 

2 Testatrix gave the residue of her per- 
sonal estate to twelve pci sons, or such of 
them as should be living at her decease ; she 
then directed her real estate to be sold at a 
certain time, and gave the produce to the 
same twelve persons and three otheis, or such 
of them as should be then living; she then 
added a proviso, that the share or proportion 
of S., one of the twelve legatees, should be 
settled to her separate use for life : — Held, 
upon the construction of the whole will, that 
the proviso applied as well to S.’s share in the 
residue of the peisonalty as to her share in 
the produce of the lealty. CochriU v. Fitch- 
forth, 1 Colly. 626 , 8 Jur 223 

3. Bevise to A., so long as she remains 
unmariied, and, after hei decease or mairiage, 
in tiust to sell and dmdc the pioceeds between 
'“B, C, and A., if living”:— Held, that the 
words “if living” applied to A. only. Be 
Bellmm/s Tr%ist, 1 N. B. 101 

4. On construing an appointment of stock 
in these words : “ Unto and among my said 
brother and my sisters and my nephews and 
nieces living at the decease of my wife, in 
eqnal shares and proportions ” ; it was held, 
that the qualification oi living at the death of 
his wife attached only to the nephews and 
nieces, the last antecedent. The dnection as 
to the shares and propoitions in which the 
legatees are to take the property does not 
affect the construction of the words which 
describe the persons who are to take. The 
legatees took per capita* JBaher v. Baher. 6 
Hare 269; 11 Jur. 585. 

5. Bequest of residue, the interest to be 
paid to 0. and J. equally for their lives, and 
“at their death” the principal to be divided 
between the children of 0, and J*:*— Held, that 
the words *‘at their death” meant “at their 
respective deaths,” and that, on the death of 

the moiety to the interest of which 0. 
had been entitled became divisible among his 
children. Wills v. mils, 20 L. B., Eq., 342 ; 
44 L. J., Oh., 582 ; 23 W. B. 784. 

6. Besiduary bequest “to all the children 
of my brother B. and my sister M., to be 
equally divided amongst them.” This brother 
and sister were placed in exactly the same 
position in other parts of the will The Court, 
therefore, preferred to introduce the word 

” rather than the word before the 

* rds “my sister,” and held accordingly, 
t the children of M., and not M. herself, 
k equally with the children of E. Mason 
4Kay k J. 667. 

. A testator, after giving specific legacies 


to his “ brother B., his sister M., the widow 
of his late brother J. C., and the eight chilien 
of B. J.,” gave the residue of his estate upon 
trust for the “said B. M. and J. 0. and the 
eight children of the said B. J. in equal shares 
as tenants in common ” : — Held, that the words 
“ the widow of could not be inserted before 
J. 0. in the gift of the residue, although the 
testator had noticed the fact of J, O.’s death 
in the preceding bequest. Clarhe v. Clemmam, 
36 L, J , Ch., 171 : 15 W. E. 250. 

8. Where a will gave to A. an estate for 
life, with remaindei to the first son of the 
body of A. lawfully begotten, severally and 
successively, m tail male, the words “and 
other sons ” were introduced, in order to pre- 
vent the words “ severally and successively ” 
from being struck out of the will ; and A. took 
an estate tail by implication. Parher v. Tooted. 
11 H. L. Ca. 143 : 11 Jur., H. S., 185. 

9. Testatiix, being obliged to secure an 
annuity to A, for life, purchased an annuity 
on the life of B., and insured the latter life, 
and by her will, reciting that on the death 
of B. the amount of the policy would be re- 
covered to her estate, directed that in the 
event of B. dying before A., the executors 
should provide for A.’s annuity out. of her 
estate, but in the event of A. dying before B., 
she gave the purchased annuity to C., he 
paying the premium, and on the death of B. 
she gave the amount of the policy to 0. ; B. 
died in the lifetime of A. Held, that C, was 
not entitled to the policy, Lechie v. JEoqden. 
7 Beav. 502. 

10 A testator devised his real estate to Ms 
three daughters equally in remainder, and he 
provided that “ if any of them should die and 
leave issue, then such issue should succeed to 
the mother’s share in that his will.” He after- 
wards gave the residue of his estate and 
effects to the same daughters and to Ms two 
sons in possession: — Held, that the issue of 
the daughters took no interest in the daugh- 
ters’ share in the residue. Tibhs v. EllioU* 34 
Beav. 424. 

11. A testator seised of houses and lands for 
lives, renewable for ever, and of no other real 
estate, devised to trustees all his freehold 
messuages, lands, tenements, and heredita- 
ments, whatsoever and wheresover, Upon 
certain trusts, viz., to permit and suffer Ms 
daughter during her life to receive an annuity 
of 100^., to be issuing and payable out of 
all and every other his freehold estate or es- 
tates situate (heie the houses and lands above 
named were mentioned), to her separate use, 
and without power to alien or mor%age it, 
and after her decease the annuity was to stand 
to the heirs of her body lawfully issuing, in 
such shares as she should by will appoint, and 
in default of appointment, then to her said 
children share and share alike. And the 
testator directed that 591, per annum shotdd 
he applied in the maintenance of his daughtei? 
until she attained twenty-one or marriedi uiqd 
that upon either of those events, the trustees 
were to assign the annuity of 1001. and aE 
interest and dividends due thereon, awi all 
securities wherein the same should be placed 
out or invested, to her, for hex own sole use 
and benefit absolutely for ever, with the 
powers of distress and entry upon the 
premises, and every or any part thereof 
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a bequest of certain plate and honsebold 
fnrnitnre to bis daughter, and of a small 
annuity to another person, the will contained 
this clause: “And in further trust, that in 
case my said daughter shall happen to die 
before she attain twenty-one and unmarried, 

I give, devise, and bequeath said annuity of 
100?,, and all and every other my freehold 
estates wheresoever, as aforesaid, unto my 
brother E. 0, for and during the term of his 
natural life ; and from and immediately after 
his decease, unto and to the use of his right 
heirs for ever, in such manner as by his last 
will he should direct, limit, and appoint ; 
and the testator bequeathed all his personal 
estate, subject to his debts, to E. C. The 
testator’s daughter survived him, and attained 
twenty-one, XJpon a petition presented under 
the eleventh section of the Court of Chancery 
Begulation Act, on behalf of the children and 
devisees of E. 0,, who died almost immediately 
after his brother the testator, the Court was 
of opinion, that upon the context of the 
will the words of contingency “in case my 
daughter should happen "to die before she 
attain twenty-one, or marriage,” must be 
con&ned to the annuity of 100?., and that 
accordingly E. C, and his children took estates, 
to the exclusion of the testatoi’s daughter, 
in the freehold property of the testator 
immediately upon his death; but the case 
was sent for the opinion of a court of law 
CampUll V. CmipMl, 1 Ir. Ch. E. 503. 

1. A testator devised his freehold estates to 
certain uses. The will contained a name and 
arms clause and powers of leasing and sale 
and exchange. He then devised his copyhold 
and leasehold estates upon trusts to correspond 
with the uses declared of the freeholds. By a 
codicil to his will he varied the uses declared 
concerning the freeholds, but made no mention 
of the copyholds and leaseholds. He directed 
that the codicil should be taken as a pait of 
and added to Ms will. All the circumstances 
of the case rendered it exceedmgly incon- 
•venient that the copyholds and leaseholds 
Should devolve in a different way from the 
freeholds -Held, that the trusts of the copy- 
holds and leaseholds declaied by the will 
were not revoked by the codicil, and that the 
copyholds and leaseholds passed according to 
Jie trusts declared by the will, and the free- 
holds according to the uses declared by the 
codicil MaHimau v. Briggs^ 45 L, J., Oh., 
674. 

Held, that though it was in the highest 
degree probable that the testator intended the 
copyholds and leaseholds to go with the free- 
holds, and It was productive of great incon- 
venience that they should not do so, yet, as 
^hew were no words in the codicil to give 
to such intention, the Court could not 
Wm and the copyholds and leaseholds 

originally declared by the will. 

B., 283 ; 23 W* B. 893. i 

2, A husband directed his trustees to con- 

Wpsriy and invest the proceeds, 

bj testw may vary the stocks, funds, 
at their or Ms discretion, 
jhall pay th|! phoneys and the Investment 

!■ ®»e to 





shall attain the age of twenty-one, or being 
daughters or a daughter shall attain that ago 
or marry, and if more than one in equal 
shares.” He then empowered the trustees,, 
after the death of his wife or previously by 
her direction, to raise any sums not exceeding 
half the expectant share of any child for his 
or her advancement, and to apply the income 
of each child’s expectant share for mainten- 
ance after the death of his wife; and it no 
child, being a son, should attain twenty-one, 
or, being a daughter, attain that age or liiairy, 
the fund was given over after the death of the 
widow: — Held, that the widow took a bene- 
ficial interest for life in the fund. Greenwood 
V. Greenwood, 5 L. R., Ch, D., 954 : 26 W. R* 

5 ; 37 L. T , N. S., 305 ; 47 L. J., CM, 298. 

3. A testator devised his freehold estates to 
certain uses, and provided that any persons 
becoming entitled thereto should take and 
use his name and arms. He then devised his 
copyhold estates (upon which stood his prin- 
cipal mansion house) and his leasehold estates 

' to trustees, to be held by them upon trusts as 
far as the nature of the several estates would 
allow, to correspond with the uses before 
declared as to his freehold estates. Subse- 
quently, by a codicil, which he stated was ta 
be taken as part of, and added to, his will, he 
altered the uses declared in his will as to his 
freehold estates, and declared that the proviso* 
respecting the use of his name and arms* 
should follow the new limitations. No men- 
tion was made in the codicil of the copyhold 
and leasehold estates : — Held, that though it* 
i was probable, from the circumstances, Itet b» 
j intended his copyhold and leasehold estates 
I to follow^ the limitations of his freeholds as 
I declared in the codicil, still as there were no 
words theiein which affected it, the Court 
would not supply them, and that the copyhold 
and leasehold estates passed according to the 
trusts originally declared in the will. Zemq- 
dale V. Briggs, Bxj), Bacon, 21 W. R. 620 • 28* 

L. T., N. S., 467. 

4. When it appeared beyond doubt from 
the general scope of a will that there had 
been an unintentional omission of words* 
carrying o\ er the share of the testator’s estate 
m which one of his daughters took a life 
interest to her children, the Court supplied 
the omission. Bedfern v. Hall, 25 W. rT 902 , 

A father, haying two sons and five daughters 
by his will directed the residue of his real 
and pmsonal^ estates to be divided, as a. 
mixed fund, into sevenths, and bequeathed 
one-seventh to one son, and another to the 
other son. He then bequeathed the remain- 
ing five-sevenths upon trust during the x©* 
daughters, Elizabeth, 
xi! Mary, and Hannah, to invest and 

pay the income into the proper and respective 
hands of his daughters (again naming them> 
in equal shares for their separate use. He 
then, from aad after the death of Blizaheth,. 
gave one-fifth of the fund to the ohildren of 
Ehzabeth ; from and after the death of Sarah, 

J* <Afldre»o£ Sarah; from 
death of EHisa, another fifth td 
the chiltea (not of Blfrai but) of Mary ; ao* 

fifth to the^children of Hannah. He further 
gave directions until the part or share of thw ’ 
trust moneys of the issue of any of his.^dt » 
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daugliters should become payable, to apply 
* the same by way of maintenance. The Court, 
holding that a clause giviug to the children of 
Biim an interest in one-fifth of the tiust fund 
similar to that which was given to the children 
of the other four daughters, and giving the 
, children of Mary a like interest on the death 
not of Eliza but of Mary, had been accidentally 
omitted, declared that the will must be read 
as if it contained the omitted clause. S. 0. 
nom. Me Medfem, Med fern v. JBryniwL 6 L. B., 
Ch. I).,’1S3 ; 37 L. T./N. S., 241 : 47 L, J., Ch., 
17. 

1. A. devises to B. and C., his -wife’s chil- 
dren, as he called them (not owning them to 
be his), feen shillings apiece and no more ; and 
gave the children that he owned considerable 
legacies. B. and C. shall come in for a share 
of the undisposed surplus, for the words of 
exclusion must be taken stiictly. Vachell v. 
Jeffereys^ Pre. Ch, 170. 

2. Upon a will devising lands to be con- i 
veyed and settled to the use of the devisor’s i 
eldest son for his life, remainder to his 
second, third, fourth, fifth, and all and every 
other the son and sons of the body of L. law- 
fully to be begotten, severally and successively 
and in remainder, one after another, as they 
and every one of them should be in seniority 
of age and priority of birth, and the heirs male 
of their bodies lespectively Held, upon the 
words and context of the will, making pro- 
vision inconsistent with the intention that a 
fiist son of L. should be excluded, such first 
son took an estate in tail male. Zangston 
V. Zangston, 8 Bli. H. S. 167 ; 2 Cl. & F, 194. 

Words of Contingeney. Whether extending to 

iSeries of Zimitations.^ See LVIII, vii. 
<gosf, Vested, Contingent, and Future 
Interests, III. ii, 3— VI. 

Mistribntion whether for Per stirpes or Per 
m 2 nta .2 See XXXllL j?ost, 

Gifts % Meferenee, Whether lialle to same 
Incidents as Original Giftsd\ See XLIX. iv. 
^osU 


XII. Uncertainty. 

Bee also X. a7ite--XXXl. 1 post—XXXYll. 
XXX, to xxxix.j?<?#—ZLVIII.i?f?5j5 — Charity, 

I. In General, 7661. 

II. to Ohject (Persons or limitations'), 
7662. 

III. As to Ohjeet (Parol Mnidenee), 7664. 

IV. As to Buhject (Property), 7664. 

V. As to Figures and Amounts iequeatked, 

7666 

VI. Gift oner of IMduposed-of Interests in 

Personal Mstate, See XLVII. post, 

VII. In Creation of Trusts, See XLV. iv. yost. 


I, m eMiEiii. 

B. A Court never construes a devise void 
unless it is so absolutely dark that they cannot 
find out the testator s meaning, Mimhull v, 
1 Atk. 412. 


4. Every word in construction of will is to 
have effect, if not inconsistent with general 
intention, which is to control. If two parts 
are inconsistent, the latter prevails. If a 
meaning can be collected, but it is wholly 
doubtful^ in w^hat manner it is to take effect, 
it is void for unceitainty. Constantine v.. 
Constantine, G Ves. 100. 

5. To make a will void for uncertainty, it is 
not enough that the dispositions in it are so 
absurd and irrational that it is difficult to 
believe they could have been intended by the 
testator ; but it must be incapable of any clear 
meaning. Mason v. MoUnso^i, 2 Sim. & S. 295. 

6. Under an extremely obscurely worded 
will, the real estate was held to have descended, 
and the personal estate to be applied, as if the 
testator had died intestate. Jaclison v. Craia, 
20 L. J., N. S , Ch.. 204 ; 15 Jur. 811. 

7. Order in which property devolved under 
the limitations in an ungrammatical will to 
the issue male and female of persons to whom 
estates for life were given. Peytons, Muglies^ 
7 Jur. 311. 

8. ^ Testator, having by wrill given the residue 
to his wife, made a codicil, by which, instead 
of the general residue, “ he gave to her 10,OOOZ., 
to be invested in the names of tiustees, the 
inteiest to be paid to her for life, and then to 
his daughter, and his house, furniture, plate, 
wines, etc., at K. K., in short, the whole of his 
property at his decease, except carriages and 
horses and his gold repeater ; and it was his 
further wish that she might continue in either 
house (but not to change) and have the use 
of the same for life, wines, spiiits, included ” : — 
Held, that the codicil, except so far as it cut 
down the residuary gift to the wife to 10,000^.,. 
was void for uncertainty. Balter v. Newton, 

2 Beav. 112 ; 8 L, J., N. S., Ch., 306 ; 3 Jur. 649. 

9. “I also appoint and desire, in this my 
last will and testament, that my son W. T., to 
be my executor and lesiduary legatee, do 
jointly with my daughter J. L. ” : — Held, to 
be a gift of the residue to W. T. alone. Zanq- 
ley v. Thomas, 5 W. E. 219 j 6 Be G. M. & G. 
645; 3 Jur,, N. S., 345. 

10. B., by his will, gave all his property to 
his executor upon trust for the purposes of Ms 
will, and after gifts of 300^. to a daughter^ 
and five shillings a week to his son J. B.,. 
bequeathed the remainder of his property 
** and any other property of which I may die 
possessed, and 1 nominate and appoint my 
son, B, B,,” sole executor; but the testator" 
omitted to say to whom he bequeathed the 
remainder Held, that he had failed to 
express his intention, and that there was an 
intestacy as to the residuary real and personal 
estate. Briver v. Driver, 43 L. J*, Ch,, 279. 

11. The Court will not adopt an intestacy 
for uncertainty except in the last resort.. 
Bernasconi v. Atkinson, 10 Hare 345 ; 17 Jur. 
128;1 W.B.152. 

12. A testatrix directed a sum which she- 
said she owed to A. and B. on her prommsory 
note, and her other debts, to be paid^ She 
directed the residue of her estate to be 
applied towards establishing a school in con- 
nection with a certain chapel for the time 
being, and *‘to pay the same over to the? 
treasurer for the time being of such school* 
now or hereafter to be bulltv” The testatrix 
did not in fact owe the money to A. and 
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Held, wliether there was a valid debt or not 
on the promissory note to A. and B. was a 
< 5 [nestion of law ; but if there was no debt, it 
was good as a legacy. Longstaff v. Memilson^ 
1 Drew. 28 5 16 Jiir;559; 21 L. J„ Ob., 622. 

1 , By his will, a testator said he proposed 
to bequeath his residue by a codicil, or other- 
wise to allow the same to go to his next of 
kin, according to statute for the distribution 
of the estate of intestates. He made no 
codicil:— Held, that he died intestate as to 
the residue, and that his widow took her 
share thereof. Ash v. Ash^ 33 Beav. 187 ; 12 
W. E. 189; 10 Jur., K. S., 112; 9 L. T., N. S„ 
673. 


n. AS TO OBJECT (PEESOES OE 
LIMITATIONS). 

2. Devise to the descendants of S., now 
living in or about S., or hereafter living any- 
where else:— Held, good. Crossley v. Clare^ 
Ambi S97. 

3. Devise in trust for a son of the testator’s 
nephew, A,, at the age of twenty-four ; if he 
have no son, to A., son of the testator’s great- 
nephe'?^, B. ; but if neither have a son, then to 
a son of the testator’s great-niece’s daughter, 
taking his name ; whoever should take, not to 
be put in possession of any of the testator’s 
©Sects until twenty-four, nor the executors to 
give up their trust till a proper entail he made 
to the male heir by him ; is an executory trust 
in tail for an only son of A. in ventre at the 
testator’s death, and not void for uncertainty, 
nor too remote. Blachlurne v. Stahles^ 2 Ves. 
& B. 367. 

4. Bequest to A. or B. void for uncertainty ; 
if discretionary in C., it is good. Zongmore v. 
JBfoemt 7 Ves. 128. 

B. A testator, who had long resided in 
India, gave a legacy ** to J. P., who resided at 
A. when I left England, or to his heirs, ex- 
ecutors, administrators, or assigns.” J. P. died 
in the testator’s lifetime: — Held, that the 
bequest was void for uncertainty, Waite v, 
t Sim. 624. 

6 . The testatrix gave certain freehold and 
leasehold premises to trustees, in trust, after 
the decease of M. I., to dispose of and divide 
the same unto and amongst her partners, who 
should he in co-partnership with her at the 
time of her decease, or to whom she might 
have disposed of her business, in such shares 
and proportions as^ her trustees should think 
fit : — Held, that this was a good devise to the 
persons to whom it was ascertained that the 
- tiestator had disposed of her business in her 
lifetime. SitLbhs v. Sargm^ 2 Keen 256 ; 6 
, L, d., H. S., Ch., 254, Affirmed 3 Myl. & 0, 
f J„ H. a, Ch., 95; 2 Jur. 150. 

' ; 7. E. by deed conveyed several sums of 
mdney.’^s^red by mortgages, amounting to 
60,000^, ^ trustees in trust, to be laid out in 
tim^purchase of lands to the use of himself 
^puainder as to sums to the amount 
Of 28,000j. to Ms wife for life, remainder to 
with sevei^ |:e3&lndors 
;fmif»aindet fee; rnA'm io lume 

to,E.ffor life, with 
mmm mtemaediate remainders, remainder to 
^ to. one particular mortgage' 


secure annuities, the surplus to R. with power 
of revocation. By his will he gave tho lease- 
hold estates and the mortgage of 8,500^^., 
together with another mortgage of 6,7001., in 
trust to secure the annuitits. the surplus, in- 
terest, or rents of the lands purchased to be 
paid to R. for life, ard to be settled in the 
same manner as his other estates : first, these 
mortgages are to be consideied as leal estate ; 
secondly, it being uncertain which of the 
limitations they were to follow, they are dis- 
posed of and passe 1 to R, as heir-at-law, and 
from him to his general devisee, E , who 
having died intestate as to the leal estate, 
they go to the hcir-at-law, D. ZesUe v. 
Devonshire (Duhe), 2 Bro. C. C. 189. 

8 Te-.tator directed the interest of her 
residuary estate to be applied in defraying 
the expenses of the education of her nephews, 
George and Charles, and the piincipal to be 
applied either in binding them apprentices at 
the age of fourteen, or to be reserved till they 
attained twenty-one, to commence business, 

“ In the event of George and Charles (both or 
cither of them) being settled before this will 
comes in force, I provide that the next boy 
(James or Henry) have the benefit, and so on.” 
George and Charles survived the testatrix, 
but died under twenty-one '—Held, that James 
and Henry were entitled to the residue. 
PmtwidgeY, Droovihndge, 6 Him. 171. 

9. A testator devised a freehold estate to A. 
for life, and after his death he devised the 
same to be equally divided into four parts, 
between one child of A., one child of B , one 
child of 0., and one child of D , for them to 
receive the rents, and divide the money be- 
tween them ; and it was his desire that his 
estate should never be sold out of the family ; 
and, provided A., B., C., and D. should never 
have any lawful children, the testator’s desire 
was that their paits should go to their next 
of kin. At the time of making the will, and 
of the death of the testator, B. only had a 
child, namely, a daughter ; but after the tes- 
tator’s death B. had a son : at the death of A. 
there were children, both sons and daughters, 
of A., 0., and D. ; — Held, that the gift to “ one 
child ” was not void for uncertainty, Dowell 
V. Davies^ 1 Beav. 632 ; 3 Jur. 389. 

10. A testator devised certain estates in re- 
mainder to “ a son of my nephew J. W., his 
heirs and assigns.” J. W. had three sons, the 
two elder of whom died infants and un- 
married Held, that the eldest son of J. W. 
took an estate in fee simple in remainder in 
the estates. Ashdurmr v. Wilson, 19 D. J.* 

N. S., Ch., 830 ; 14 Jur. 497. 

11. Gift to “ my grandchildren, and their 

issue, as shall stand, in respect to me, in 
degree of consanguinity Held, not void 
for uncertainty, the sentence being re#dln 
the alternative. Maynard v. Fnf /tf, 26 BoaNi 
285. » 

12. A gift of the upper storey of 

fic houses or shops, to be occupied by the 
several members and descendants of K. T. 0., ^ „ 
and L. K. W., as’ already proposed,” ia., as 
the context showed, as a family house for the * 
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his property, consisting of premises held in 
fee, and leaseholds for years, together with 
other personal property, to his wife, “ on the 
condition that my wife shall retire imme- 
diately after my death into a coinent of her 
own choice.’" There was no gift o\er:— Held, 
that this was a condition subsequent, and void 
for uncertainty. Diiddy v. Gresham, 2 L. Ih, 
In, 442. Eeversing 2 L. E., In, 1 ; 39 L. T. 
48* 

^1. A testator devised freehold lands to his 
wife ^ for life, provided she remained un- 
married, and directed that on her death or 
marriage the lands should re\ert to his fiiends, 
and he their property. With the exception of 
a few nominal legacies, he bequeathed to his 
wife all his perbonal and chattel property 
absolutely, and appointed her sole lesiduary 
legatee : — Held, upon the construction of the 
will, that the words “my friends*’ were capable 
of meaning the testator’s kindred who would 
have taken his interest in the lands but for 
the interposed devise to his wife; that the 
devise over, on the death or marriage of the 
wife, was not void for uncertainty ; and that 
upon her death the testator’s heir-at-law 
became entitled under the devise. Coogan 
V. JSayden, 4 L. K., Ir., 585. 

2. Bequest of share of residue to K. and G., 
“but in case K. shall die before he shall 
actually have received the whole of his share 
and without leaving issue living at his decease, 
then, and in such case, and whether the same 
shall have become due and payable or not, 
such part or parts as he shall not have 
actually received to be paid to G.” K. died 
unmarried, without having received any share 
of the residue : — Held, that the gift over was 
not void for uncertainty, but took effect. 
Johnson v. Crooh, 12 L. E., Oh. D., 639 : 48 
L. J., Ch., 777 ; 41 L. T. 400 ; 28 W. E. 12. 

3. A testator devised his estate to tiu&tees 
to pay the rents to his widow during her life, 
and after her decease to his four children 
equally ; and after the decease of any of his 
children leaving issue, then he gave to such 
issue the share of his or her parent in the 
rents until the decease of his last surviving 
child, when he directed that his estate should 
be sold and the proceeds divided amongst the 
issue of his children equally ; the children of 
each of his sons and daughters to receive one- 
fourth ppt. ^ And in case any of his children 
should die without leaving issue, then he gave 
the share of such of them unto the survivors 
or survivor of them, and the issue of such of 
them as should have died leaving issue. Two 
of the childion died unmarried, and it was 
contended on behalf of the issue of the last 
surviving child, that theie was an intestacy 
as to these two shares i — Held, that there was 
no intestacy. Be Booth, 10 L. L, H. S., 327. 

4. A testator (passing over his heir-at-law, 
the son of his deceased elder brother) gave 
1,000^ to the testator’s father for life, and 
after Ms death to be continued to the testator*s 
yqi|nger brother, and proceeded thus: “and 
after his death to be continued to my next 
nearest heir, and so on* This property is not 
meant to be disposed of by any of the family ’’ % 
— rHeld, that the ultimate limitation was void 

uncertainty, Thommm v. Mosm, 6 Beav. 

^ 77 ^ 6 Jur. 403, And see Btorsfield v. AsMon,^ 






. 253; 2 Jur,, K* S., 193. 


5. A testator bequeathed leaseholds in 
Church Street, having sixty yeais unexpired, 
and as to which there was no obligation on 
the part of the lessor to renew, to A. for life, 
with remainder to the children she should 
leave, and in default to H. He bequeathed 
to trustees other leaseholds upon trust, to 
accumulate the rents until the leases of the 
Church Sheet property “ should become nearly 
expiied,” and then to apply such part thereof 
as should be necessary m the renewal of the 
Church Street propeity “ for the benefit of the 
respective peisonsto whom he had before by 
his will given the same,” and the I'esidue, after 
apwering the purpose aforesaid, he gave to 
ms residuary legatees. The testator died 

^^icllusson Act came into operation : 

—-Held, that the trust for accumulation and 
renewal was void for lemoteness and uncer- 
tainty. Cm'tis V. Lnlin, 5 Beav. 147 ; 11 L J 
N. S., Cb., 380 ; 6 Jur. 721. ' ’ 

6. Testator gave his bank stock to trustees, 
m trust for F. B. for life, and his funded 
property to the same trustees, in trust for W. 

E. E. for life, and after his death, in trust for 
his issue ; and he directed the trustees, after 
the decease of F. B., to pay the dividends of 
his bank stock to W. E. E. for life, and after 
his decease to apply the dividends and capital 
for the benefit of the children or child of W. 

B. E , in such manner as he had directed 
respecting his funded property; and should 
W. E. E. die without issue, male or female, of 
his body lawfully begotten, then he directed 
the trustees to apply his funded property and 
bank stock for such charitable or other pur- 
poses as they should think fit, without being 
accountable to any person; and he gave the 
residue of his personal estate and effects, 
wines, pictures, plate, books, and furniture, 
to W. E. E.: — Held, that the ultimate trust 
of the funded property and bank stock was 
not too remote, but was void for uncertainty, 
and that the lesiduary clause was general. 

Bills V. Selhg, 7 Sim. 352; 4 L. J., N. S., Ch., 

69. Affiimed 1 Myl. k 0, 286: L. J., S., 

Ch., 214. 

7 . A testator directed a general accumulation 
of his real and personal estates during the 
Hves of his three sons, grandsons, and the 
issue of such grandsons who should be living 
at his death; and that his personal estate 
should be laid out in the purchase of real 
esfttes, and that his trustees should stand 
seised thereof, and of all other his rcM estate, 
upon trust, during the lives aforesaid, to 
receive the rents and profits, and from time 
to^ time “ to lay out and invest the money to * 
arise ftom such rents and profits in such pur- 
chases as he had thereinbefore directed to be 
made with Ms personal estate, and should 
from time to time collect and receive, and 
lay out and invest, the rents andprofi-ts” of 
such real estate “ in the manner thereinbefore 
directed with respect to the f ents and profits 
of the hwditam^nts originally purchaspd-^* 

He also <ftrected that the trustees should ftoM 
time to time cut down such timber as shoMd 
be upon the lands devised and directed to be 
purchased as should be fit to be cut down, and 
should seE and dispose of the sam®, and should 
lay out and invest the money arising by such 

sales in such purchases as thefolobefore dl- ^ 1 f 
rected to be made with re^d to his pei^ 0 |#d - 1 . 1 

. ,, -.r'Mil-l 
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estate, and the rents and profits of bis real 
estate. And he further empowered bis trustees, 
“ until a convenient purchase or^ convenient 
purchases could be made, to permit such part 
of his personal estate as was then invested 
in the funds, or consisted of securities for 
money, to remain in such funds or upon such 
securities, and to invest or place out the money 
to arise from such part of his personal estate 
as should not at his decease consist of money, 
and from the rents and profits of the here- 
ditaments to be purchased, or from the sale of 
the timber, in the Government funds or real 
security, and from time to time to sell and 
call in the same, and again invest the same 
as his trustees should think proper, until a 
convenient purchase could be found, or until 
a sufficient sum should he accumulated to 
make a proper purchase.” And after the 
death of the survivor of the persons during 
whose lives the accumulations were to be 
made, the testator directed a partition to he 
made by his trustees of Ms estates, and the 
whole thereof to be divided into three lots of 
equal value, or as near thereto as possible, 
and that the premises contained in one of 
such allotments should be conveyed to the 
use of *Hhe eldest male lineal descendant 
then living” of each of his three sons, with 
remainders over -.—Held, that the devise was 
not void for uncertainty. Tliellusson v. Mo'barts ; 
JSafe V. Mobarts, 5 lur., N. S., 1031; 7 W. R. 
663. S. 0. nom. Thellussm v. Eendleskam 
(Zord:), 28 L. J., Ch., 648 ; 7 H. L. Ca. 429. 

Held, also, that the question of uncertainty 
had not been disposed of in any previous de- 
cision upon this the Thellusson will. Ib. 

1, A testator bequeathed , five leasehold 
houses, having about fifty-four years to run, 
to Ms daughter for life, with remainder to her 
children ; and after the expiration of any of 
the leases, he directed his trustees to convey 
to Ms daughter and her children one or more 
of the five freehold houses of equal annual 
v^tlue, or as near as could be, to the expired 
leasehold:— 'Held, that the decree was neither 
invalid for remoteness nor uncertainty. W&od 
V. JDrew, 33 Beav. 610. 

2. A testator having in the commencement 
of Ms wEl appointed Ms daughter to act in 
concert with his son to he guardian and ex- 
ecutrix, added, I also appoint and desire in 
this my last will and testament, that my son 
to be my executor and residuary legatee do 
jointly with my daughter, my executrix, who 
is to act independent of her husband, and be 
guardian to the children ” Held, that the son 
alone ms entitled to the residue. Langley v. 
Lkmm, 6 He G. M. & 0. 645; 3 Jur., H. S., 
345; 5W,B.219. 


j AB TO OBJECT (BAEOE ETOJEKCE). 

. . Bvldenoe admitted to ascertain the 

.1 ; person , the testator intended should take a 
. I^:acy. ^ ^odgmb v, MUh Pre. Ch, 229. 

paM*evldeiice may be received in case 
, r of uncertain description of a Jierson in a will. 

Ambl. n ? l Tes, 230. 
f may he allow^ to make 
■ ig described M a will. 


if the House of Lords will allow his right to 
be Lord Viscount N. ; but if their lordships do 
not confirm the title to him, then over,” good. 
The devisor having in his mind the notion of 
an individual, the Court will search for the 
person that conforms to the description given. 
And as to the condition, devise to one who is 
suing for a ceitain estate in case he fails in 
that suit, and if he succeeds over, has been 
held good. Fmgal (Marl) v. Blake^ 2 Moil. 
50. 


IV. AS TO SUBJECT (BEOBEETY). 


7. Testamentaiy papers in this form: “I 
leave and bequeath to all my giandchildren, 
and share and share alike ; ” and, “ fuither, I 
appoint F. H. and F. E. my trustees for all 
my giandchildren and nieces . ” are \oid for 
nnceitainty, and pass no inteiest in the real 
estate. J/ebm v. Me/iun, 1 Swan. 201 ; 1 Wils. 
151. 

8. One bequeaths to her grandchild A, some 
of her best linen ; this void for the uncertainty, 
yet the Court recommended it to the executor 
to give some of the best linen to the legatee A. 
Bequest of such of the best linen as the ex- 
ecutor should think fit, or as the legatee should, 
choose, had been held good. jPee^ v. Halsey, 
2 r. W. 389. 

9. A request by a testator that a handsome 
giatuity should be given to each of his ex- 
ecutors is void for uncertainty, Jubber v. 
Jabber, 9 Sim. 503. 

10. A direction to build “ a suitable, durable, 
and handsome monument”: — Held, not void 
for uncertainty in the amount that might be 
required for the purpose. Mitford v. Meymlds, 
1 Ph. 185 ; 12 L. J., N. S., Ch., 40. 

11. One devises to two of Ms sisters 400L 
apiece, and to his third sister what his ex- 
ecutors should think fit. The Court decreed 
the thiid sister should have 400?. also, and be 
made equal to her two other sisters, if the 
estate would hold out. WareUam v. Brown, 2 
Tern. 153. 

12. A statuary bequeathed articles used in 
his business by their technical names, some 
of which were very obscurely written. Re- 
ference directed to ascertain what was meant, 
the Master taking to his assistance persons 
skilled in writing, and acquainted with articles 
used by statuaries. Goblet v, Beeeby, 3 Sim* 
24 ; 9 L. J., Ch,, 200. Reversed 2 Russ, k M.. 
624. 

13. Where SOOZ. or 400Z. per annum is directed 
to be purchased, the Court will take it in the 
largest sense, and construe it to be 400Z, per 
annum. Seale v, Seale, 1 P. W, 290 ; Pro. uh^ 
421 ; Gilb. Iq. Rep. 105, 

14. Testatrix gave to each of the in-brothers 
and in-sisters for the time being resident in 
the several hospitals of and in the vicinity 6t 
Canterbury whose yearly income should nOt 
exceed 25Z. augmentation or yearly increase 
of 6Z. for ever: — ^Held, that the bequest was 
void for uncertainty, principally on the gronnd 
that the amount of the fund to be appropriated 
to answer the bequest was not specified by the 
testatrix and conld not be determined. Mint 


Sim. 626; 16 L. J., H. S., Ch*,. . 

' i * I f ^ ' 

gave all his property to 
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trustees upon certain trusts, and secondly 
directed that the trustees, from the commence- 
ment of the fifth year from the date of his 
decease, should set apart annually 10 per cent, 
upon the gross income of his estate to be 
invested as additional capital in some good 
and valid medium of profit or interest, in 
order that the new income derived from that 
might go to increase the benefits intended by 
the former. He then proceeded to dispose of 
the remaining income : — Held, that no partial 
intestacy was created by the direction as to 
the 10 per cent , but that the dispositions of 
the bulk of his property were to be treated as 
if it did not exist. Thompson v, Thompson. X 
Colly, 398 ; 8 Jur. 839. 

1. A testator made a bequest in the follow- 
ing words : “ I give to my executors the sum 
of 1,000?., upon trust to be invested in the 
funds of the Bank of England, during the 
lives of the survivor or survivors of them, for 
the widows of J. S. and T. H , to be divided 
between them, share and share alike.” The 
testator appointed two executors of his will. 
One of the widows died in the testator’s life- 
time ; the other widow survived the testator, 
and received the interest of the 1,000?. during 
her life : — Held, upon the death of the surviv- 
ing widow, that the bequest was void for 
uncertainty, and belonged therefore to the 
residuary legatee, Hoffman v. Hanliey. 3 
Myl. & K. 376. 

2. Testator devised all his real estates 
(except the hereditaments thereinafter par- 
ticularly devised) to trustees on certain trusts. 
In a subsequent part of his will he devised his 
farm in A,, in the possession of T. H., to T. E. 
He had two faims in A., both of which were 
in the possession of T. H., but at difierent 
rents, and knov n by different names. There 
being no evidence to show with certainty i 
which of the two farms the testator meant to 
devise to T. E., the Court held the exception 
to be inoperative, and that both the farms 
passed by the general de\ise to the trustees. 
JBlundell v. Gladstone^ 14 Sim. 83 ; 8 Jur. 301. 
Eeversed 3 Macn. k G. 692. 

8, A testator gave to each of his four daugh- 
ters a house and garden in the village of E., 
if they should feel inclined to reside there, 
and directed the house or houses to be built 
at the expense of his executors. A house was 
built :-*-Held, that the clause w^s not void for 
uncertainty, and if there had been uncertainty, 
the executors had determined it by building 
the house. Hdwards v. Jones. 14 W. E. 815 ; 
35 Beav. 474. 

4. A testator directed his trustees to invest 
his residuary estate, and suffer the interest to 
accumulate until the principal together with 
the accumulation of interest should amount to 
“ 3,000?. or thereabouts,” and then to place out 
the same at interest, and pay the interest 
equally among certain legatees, in equal shares, 
•during their lives and the life of the survivor ; 
and in case any of them should die leaving 
lawful issue, the issue were to be entitled to 
the same share in the interest to which their 
|>arents would if living have been entitled ; and 
imqiedlately after the decease of the survivor 
of the legatees specifically named, then upon 

. 1^7 3,000?. or thereabouts equally 

I ^ ttfifjtSe lawful issue of the legatees to whom 

. th6 t^^t9*|qr gave the same j but in case any of 

IlimiMiilJii 1 4 f'i . f . f ' ! ! „ , , 


them should happen to be then dead leaving 
lawful issue, such issue were to be entitled to 
the share to which the parent or parents of 
such issue would, if living, have been entitled : 
— Held, that the gift was not void on the ground 
of the uncertainty arising from the words, “ or 
thereabonts.” Oddze v. Hrown, 4 Be G. & J. 
179 ; 5 Jur., H. S., 635 ; 28 L. J., Ch., 542. 
Eeversing 4 Jur,, N. S., 605 ; 6 W. E. 531. 

6. A., having a cotton manufactory and other 
property situate at H. and W., and a freehold 
estate at B. unconnected with his manufactory, 
by his will gave to trustees all his freehold 
estates at B., and all Ms freehold and leasehold 
property at H. and W., and all his real and 
personal estate and effects, upon trust to carry 
on the manufactory, for which purpose he 
authorised them to retain as much ready money 
as a capital in the business as by them might 
be considered necessary ; and he directed that 
at the end of every twelve months, provided his 
daughters L. and E. were living, the profits, if 
any, and the surplus income from the H. and 
W. estates, after paying annuities charged 
thereon, and retaining a sufficient capital to 
carry on the manufactory, should be equally 
divided between his two daughters L. and E. ; 
but if the trustees were not inclined to carry 
on the business, they were to let the premises, 
and the reserved capital was to be equally 
divided between L. and E., and also the surplus 
rents of H. and W. The testator then gave 
estate B. to his daughter E. for life, remainder 
to her issue, share and share alike, remainder 
to L. for life, remainder to her issue; and if L. 
should die without issue, and E. should leave 
issue, such issue was to have the whole of the 
estates in B., H., and W., and all other his real 
and personal estate and effects ; and if both L. 
and E. should die without leaving issue, then 
the whole of the rents, profits, and interests of 
all my estates, real and personal, situate in B., 
W., and H., to be paid to E. H.” The trustees 
carried on the manufactory, retaining a very 
large sum for capital. L. and E. both died 
without leaving issue :—Heia, affirming the 
decision of Wood, V.-Ch., that the daughters 
took absolutely all the testator’s personal estate 
not retained by the trustees for capital ; but 
that what was so retained was to be considered 
as annexed to, or as passing with, the H. and 
W. estates to E. H. Horsfield v. Ashton, 2 Jur,, 
K. S., 193; 1 W. B. 259. 

Turner, L. J., dubitante as to whether E, H* 
was to take the capital retained for carrying 
on the trade. J5. 

6. Testator bequeathed to Ms wife the interest 
and dividends of such stock as should be 
standing in Ms name at his decease during her 
life, and he directed that at her decease one 
moiety of such stock ‘‘subject to, and after 
deducting such premium or sum of money as 
should be necessary for the renewal of the 
Crown lease of the leasehold messuages which 
he purchased of Sir H. T., in case he should 
not have renewed such in his lifetime,” should 
go to his five children. In a subsequent part 
of the will he gave to Ms son G. all Ms lease- 
hold houses, which he purchased of Sir H* T., 
to hold to his said son and his executors, etc., 
for the then emstlng term or terms therein, 
and, “ all benefit of renewal aforesaid,” for Ms 
and their own use and benefit* At the time of 
the widow’s death the lease was subsisting 
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TinrGiiewed. -Held, that there was a gift to the 
son out of the consols of a sum of money 
sufficient to effect the renewal of the lease. 
Richards v. Richards, 2 Y. & Coll. 0. 0. 419 ; 

12 L. J , F. B , Ch., 460; 7 Jur. 715. Affirmed 
lai. J*,F. S.,Ch,344.^ . ^ 

1. Where testator devised all his houses at 
B. to tiustees, to convey to his daughter M. 
such one as she might choose, and to convey 
all the others to his daughter 0., and M. died 
in his lifetime Held, that the gift in favour | 
of 0. had failed. Royce v. Boyce, 16 Sim. 476. 

2. A testatrix gave such of her jewels as 
should at her death be deposited in her jewel- 
box at Eundell and Bridge’s to persons whose 
names would be found written on a paper 
contained in the box, and bequeathed the rest 
of her jewels to A. B. ; two years before her 
death she became the subject of a commission 
of lunacy, and no jewel-box was then, or at the 
date of her will, or at her death, deposited at 
Eundelland Bridge’s, nor was there any written 
paper designating who were to lake the jewels* 
the intended gilt of the jewels wholly fails. 
Jermnyha'iji v Ileriert, 4 Buss. 888 ; Taml. 103. 

3. Gift of the residue of a fund after the 
application of an undefined amount to a void 
charity is void for uncertainty. A#.- Gen. v. 
ilmnaman^ 2 Jac, & Walk, 277 


r. AS TO FIOTEES AFD AHOTOTS 
BEOTEATHEB. 


4. Hpon a question as to the amount of a 
legacy from a doubt as to a figure, an issue 
was directed instead of a reference to the 
Master. Norman v. Morrell, 4 Ves. 769. 

5. A legacy given thus, “£10.0.,” which 
stood between two other legacies for 100^. 
each, the dots between the figures being 
smeared as if for the purpose of obliteration : 
—Held, to be a legacy for 1004 Manclwe v. 
Kay, 3 am, 545. 

6. The wife made a will bequeathing the 
sum of £10 00 (sic) : — Held, that 1,0004 only 
passed by it, and contemporaneous evidence of 
a declaration by the testatrix as to what she 
had left rejected. Baher v. Ker, H L. E., 
Ir., 8. 

See also X, ii. ante. 


XIII. Inconsistency and 
Kepngnancy. 


n In General, 

^ 1 1 ^ * ib Beddmry Gifts in the Same Instru^ 

; ^ ( If i X mhether Msdntc or for Rife, 

y * I ' 1 J 7*671 ♦ * 

; , Over of Interests, which Legatee 

Bk^ose cf* See XLVII, 




; T'? 







ohote Interests. Whm c%i deom, See 

^ , YI. ANB Yin 

Yit m Anti&ijyation. ^eefttJfeBA|srB 
Wipe, XI. xii. 

imiyCddieil. SeeVI.awf& , 


I, IH OENERAB. 


7. The rule of construction of wills is, that 
if the general intention can be collected, or 
any one particular object, expressions militat- 
ing with that may be rejected, if plainly 
appearing to have been inserted by mistake ; 
not otherwise, and if two parts of the will are 
totally irreconcilable, the latter overrules the 
former, Sims v. Doughty, 5 Ves, 248, 

8. If the meaning of a will is ascertained, 
reasoning from supposed oases will not induce 
the Court to make a different consti notion ; 
but can only lead to a conclusion that the 
testator did not see all the consequences ; 
but the absurdities, improbabilities, and in- 
consistencies, which may arise out of cases 
falling within one construction or another, are 
attended to with a view to asceitaining the 
meaning. Zdgh v. Leigh, 15 Ves. 108. 

9. Bepugnant words in a will may be re- 
jected or transposed. In this case the Court 
rejected a repugnancy by interlineation. Boon 
V. CornfoHh, 2 Ves. 277, 

10. Every word in the construction of a will 
is to have effect, if not inconsistent with the 
general intention, which is to control. If two 
parts are inconsistent the latter prevails. 
OoMtantine v, Constantine, 6 Ves. 100. 

11. Where literal force of expressions differs in 
a wilb rule is to seek the intent of testator in 
a consistent and rational purpose, rather than 
in a purpose ii rational and inconsistent. 
Jenhins v. lien ies, 4 Madd. 67. 

12. Inconsistent expressions corrected. lid- 
lard V. Smith, 1 Jur. 831. 

13. Of two inconsistent dispositions m a will, 
both being intelligible, whether occuiring in 
the same sentence or in different sentence^, 
the last IS to piovail unless a contrary intention 
can bo safely inferred from the context. Dis- 
cussion as to tho amount of internal evidence 
which will justify such an inference. Morrall 
V. Sutton, 1 Ph. 583 ; 14 L J , N. S., Ch., 266 ; 
9 Jui. 637 And see S. 0. 4 Beav. 478 ; 5 id. 
100 And see Crone v. O'' Dell, 1 Ball & B. 449, 

14. Wiieie the words of a will are so incon- 
sistent that they cannot be reconciled, the 
Court must reject those that are the least con- 
sistent with the testator’s intent; and tho 
same words in the same will, though in a 
different clause, ought to have the same sense ; 
and, therefore, where the testator intended 
survivorship among his children in the personal, 
he must mean it in the real estate also. Saivs 
V. Eaws, 3 Atk. 524 ; 1 Ves 13 ; 1 Wils. C. B. 165. 

15. General words controlled, in order to 
make the whole will consistent. Whntnore v» 
frelmvncy, 6 Ves. 129. 

16. Upon the construction of a will 

that the effect of general words of e lat 
the commencement was not cut doWn 
sequent words. Jones v. I (Smly. 

156 ; 8 Jur. 373. U ^ 

17. When a certain time is appolntM the 
payment of a legacy, and afterward^ a ecmtln- 
gent clause Is added tpuchit^ th^^mfelbgaoyy 


aE the words of the will must 
which can never be, unless^ the 
happen within the period of tiine a^pbii 
for the payment of the legacy. Colhom 
, Thompson, Beat. 248, . ■ ‘ 

’ ' IS. A testator direct^' his debts to be ] 
put q| his '^rsohab^tate,. and in a subseqi 
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clause, oiifc of a mixed fund composed of 
realty and peisonalty:"“-Held, on the context, 
that the latter diiection prevailed. Sopltinsm 
Y. Mlu, 10 Beav. 169 j 16 L. J., N. S., Ch , 59. | 

1. Direction that particular legacies to | 
children shall be paid at particular time, is ; 
not altered by direction subsequent, that all 
legacies should be paid at another time. 
Aamis V. Clarlie^ 9 Mod. 154. 

2. There were two inconsistent clauses in 
a will. By the foimer, the surplus lents of 
the testator’s real estates, after maintenance 
of the person entitled to the possession until 
twenty-five, were added to the residue of the 
personal estate. By the latter, the surplus 
rents, after maintenance of such person until 
twenty-one (provided his attaining tventy*one 
happened within the legal limit of time), were 
settled upon the same trusts as the realty. 
Testator then, by a codicil, reciting the foimer 
clause, directed that the poison entitled to 
the possession of the estate should be let 
into the receipt of the rents and jirofits at 
twenty-one Held, that as the codicil merely 
afifected the surplus rents between the ages of 
twenty-one and twenty-five, and as, in other 
respects, the latter of the two clauses in the 
will was more probably consistent with the 
testator’s intentions, the latter clause should 
prevail against the former, notwithstanding 
the express recognition of the former clause 
by the codicil. Shipperdson v. Tmveri 1 Y. & 
Coll. 0. 0. 441 ; 6 Jur. 658. 

The lule of law in favour of preferring the 
latter to the former of two dispositions in a 
will dealing diffeiently with the same subject, 
is applied only after the failure of eveiy 
endeavour to give such a reasonable construc- 
tion to the entile dispositions as will render 
every pait of them operative. Ih, 

3. The clear expression of a bequest aftei 
the death of the tenant for life, to the 
children then living, held not to be controlled 
by other general expressions in the will, so as 
to vest any interest in one dying before the 
tenant for life. La Eoolie ?, Davies^ 3 Y. & 
Coil. 612. n. 

4. In this case an absolute term of ninety- 
nine years, limited to C., amongst other 
limitations of a real estate under a will, was, 
with reference to the true construction of the 
several parts of the will, considered not as 
an absolute term, but as determinable on the 
death of C. Cwyt07% v. Melyar, 2 Cox 340; 
cited Burr. 923, 1631. 

5. L., in 1804 devised her freehold estates 
to the use of her grandson for his life, with 
remainder to the use of his children as theiein 
mentioned, and, in default of such issue, to 
the use of her four granddaughters (naming 
them), their heirs and assigns for ever, as 
tenants in common and not as joint tenants. 
The testatrix also bequeathed her leaseholds 
to trustees, after the death of her grandson, 
and in default of issue as above mentioned, 
upon trust for her four granddaughters and 
their issue equally, in such manner, shares, and 
proportions as she had thereinbefore directed 
respecting her freehold estate Held, that 

^ the gift of the leaseholds was absolute to the 
four persons mentioned, the words ** and their 
: ,^sne” being inconsistent with the general 
f iSitention apparent in the bequest of leaseholds# 

" V, Sellich 26 L# T., S , 764. 




On the death, therefore, of the grandson in 
1869, without leaving any issue, the represen- 
tatives of the four legatees (all of whom were 
then dead) were entitled absolutely to the 
leaseholds, Ih, 

6. Where a legacy is given on condition, it 
must be strictly and literally performed ; but 
where a bequest was made to A., on condition 
that he conveyed his estate to B. and 0., in such 

shares as shall be determined by “ 

Held, that the gift was not rendered ineffectual 
by reason of the blank. Eolmson v. WheeU 

21 Beav 214. 

7. Testator devised his real estates to the 
children of his sister, then or thereafter to be 
born, who should live to attain twenty-one, 
and the issue of such of them as should di*^’ 
under that age, leaving issue living at their 
decease, and their hens And if no child of 
his sister should attain twenty-one, or dyivig 
witTio%it leading isme^ or dying under that age, 
should not leave such issue, or such issue 
dying under age as aforesaid, then over. The 
testator’s sister had one child who attained 
twenty-one, and aftei wards died without issue : 
—Held, that the child took an absolute estate 
in fee on attaining twenty-one. The words in 
italics were interlined in the original will, 
probably by mistake, and were reiected by 
the Vice-Chancellor. Lwm v. Osborne. *7 
Sim. 56. 

8. Testatrix gave her real and personal 
estate to plaintiffs for life ; remainder to J. A. 
in tail ; remainder to K. A. in fee, with a few 
pecuniary legacies, and charged her real estate 
with the payment, if her personal estate should 
not be sufficient, and by her will declared she 
gave all the rest and residue of her personal 
estate to L. O.’s three daughters : — Held, that 
the testatrix’s charging real estate with the 
legacies if the personal is not sufficient, show's 
her intention in one event to revoke the devise 
of personal; and there being an alteration 
of her intention before she finishes her will, 
the construction is she has altered her will 
throughout, and plaintiffs are not entitled 
to any part of the personal estate, but residue 
belongs to three daughters of L. 0. VVt'ich 
V, LitehfieM, 2 Atk. 372. 

Wheie the same thing is given in a will to 
two different persons, Lord Coke said, *‘the 
latter words shall levoke the foimer;” but in 
the case of Ea/ramowr v, Yardley (Plowd. 
539) it was held they shall take as joint 
tenants ; but Lord Earclwicke said he rather 
inclined to Lord Coke’s opinion, lb. And 
see Bid out v. Pain^ 3 Atk. 492. 

So where a man gives a horse to A. in the 
first pait of his will, and in the latter part he 
gave the same horse to B , it was held a 
revocation, and Swinburne, pt. 7, o, 1, is 
mistaken in point of law, in saying they 
should take as joint tenants, Ib, 

9. A, devises an estate for life to his wife ; 
and in the latter part creates a trust term, to 
take place from the day of his death, for pay- 
ment of debts in such manner as the wdfe 
should direct. Declared that the term, though 
subsequent, shall take place of the wife’s estate 
for life, and that the last words do not give 
the wife the power of ekemp^iing h^r life 
estate, but only the power of rais^ng it by the 
most convenient method, by mortgage or 
otherwise. MUout v. PmMng^ 1 Atk. 4l9, 

I. f 
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3 . A testator bequeathed the Interest of all 
moneys xnyested in loan societies as well as all 
other property, to his wife for life. He then 
rJiiected all his debts to be got in and invested 
in Government securities for the benefit of his 
wife for her life, and after her decease he gave 
varions legacies to Ms grandchildren ; and as 
to the remaining part of his estate, he directed 
the same to be put out at interest for the 
benefit of his wife, during her life, and all 
moneys were to be kept in the Bank of 
England. The testator afterwards directed 
that all moneys belonging to him in the 
friendly societies, when received, shonld belong 
to his wife for her own use absolutely .-—Held, 
that the last clause in the will must control 
the first, and that the testator’s wife was 
entitled to the money in the friendly societies 
absolutely, and not merely for life:— Held, 
also, that the trustees were not bound to con- 
vert the money in the societies immediately for 
the puiposeof investment in Government secu- 
rities. Marlts V. Solomon^ 18 L. J., H. S., Ob. 

Beversed 2 H. & Tw. 323 ; 19 L, J., N. sl’ 
Gh., 555, the wife being held to take only a 
life estate. 

2. A testator bequeathed the residue to 
three trustees and their heirs, in trust for his 
daughter for life, with remainder over. He 
afterwards struck out the names of his trus- 
tees, and substituted that of his daughter. A 
facsimile probate was granted Held, that 
though there was a relocation of the estate 
and interest given to the trustees, there was 
no revocation of the subsequent part of the 
Will which declared the trusts, and, conse- 
quently, that the daughter took an estate for 
life only • — Held, also, that a construction must 
DO put upon the whole will as it stood, for to 
neglect any part of it would bo taking upon 
the Court itself the province of a court of pro- 
bate:— Held, moreover, that the several parts 
of the will were not inconsistent, and might 
well be read together. Shea v. Bosehetti m 
Boav. 321 ; 18 Jur. 614 ; 23 L. J , Oh., 652 • 2 
W. B. 2S1 ; 2 Eq. Rep, 608. 

k videlicet shall be rejected, if repugnant : 
not if It can be reconciled and made restrictive. 

H lUon V. 3£onnt, 3 Ves. 194. 

4, Annuity,, part out ot general assets, part 
specific, upon intention out of funds, some of 
which wore pei-petual, others temporarv, to be 
diucled equally between A., B., and C., and 
their heirs or the survivor of them, “in order 
as they are now mentioned ”:-.Held, that the 
annuity was limited only with ref erence to the 
temporary funds, with an absolute power of 
disposition ; and that, A. dying in life of testa- 
trix her share goes to B. and C. equaUy, the 

firm I 

ojfistruing a will, if two pas^^ages in it ’ 

ItgSfttriSSK-S'gS; ; 

I ' v* 20 Beav. 205. ^ t 

* ■ lio ‘to Mp t 

^ Wire lor iiie^ and after giving at her r 

pfoperty tO' one of hia Rou«f r 

I f^’^thortaByrefere'nSetetowlfe-M s 

, ^ -Mo porfioB, of his to s 




11 trustees “ for the support of another son, his 
11 wife and childien, and for their education and 
n starting in life, and at the death of their 
d parents to be equally divided amongst those 
s then living "j— Held, that the widow took a 
e life interest in the specific property given to 
s the trustees. Conquest v. Coneiuest, 16 
i "W. B. 453, 

e 7. When there is an express gift in a will, 

I and there is a subsequent clause inconsistent 
t with the first, but with only an implied re\o- 
i cation, the prior gift takes effect. ICerr v 
e Olmt07i (Baroness), 8 L. B., Eq., 462; 17 
^ W. B, 980. 

, A testator having real estates subject to 
1 rnortgages, for which ho was not personally 
3 liable, devised bis personal estate for payment 
3 of his debts, and the surplus to his wife 
, absolutely, and in a subsequent devise of liis 
- real estate directed that his trustees should 
r raise by sale thereof so much as his personal 
• estate should prove insufficient for payment of 
, the existing mortgages and charges upon the 
, estate, and subject thereto he devised the 
. estate to his sons Held, that this was not a 
revocation of the prior gift, and that the 
^ mortgage debts were not payable out of the 
: personal estate. Ik 

: . 8. A testator gave various specific portions 

of personal estate to his wife for and duiino* 
hp natural life, if she shonld so long continue 
St her death, or in case sho 
Shonld marry again, then he gave aU the thtoo.= 
before given, adding the words “And efeoto. 
and also all my household furniture, which I 
hereby give to her for her sole use and benefit 
for and during the term of her natural life 
ir she shall so long continue my widow,” to be 
equally divided among the children that he 
then had, or might thereafter have, by his said 
wife ; but in ^case his wife should not manw 
again after his decease, he gave her “ all and 
every his personal estate and effects whatso- 
her life, and the same to be equaUy 
duidod to Md amongst such of his children as 

aUke'*^ her decease, share and share 

alike. The testator died within throe weeks 
after makmg his will:-Held, that the two 

® ’^®P“g“ant, but the flrst was 

intended to apply to the case of the widow 
marrying again, and the second to the case of 
the latter event 
at Children living 

<i6ath of the widow were alone entitled 
chiwtf n- “ representatives of deceased 

22? 21L. KThTrli. ^ ®- 

9. Semble, though the events in which a sift 
over IS expressed to take effect do not ooS2 
spond with those in which the previous estate 
will fail, the mtention is generally only to give 
the estate over in the event of the Wots 
liniitation not taking effect, and the Oifurt will 
soconstrueagift 

ine ^ testator gave his real apd personal 

attS riephew Johnfor life,SS 

after Mb death, to be conveyed and tensferred 
to the eldest son of John on his attain in «• 

rra“i7the? Imitations over in like man*! ’ 

aw, if there was no such son of John, to two 
rther nephews of the testator and their sons 
sn^sively i and in. case, none of them, 
saidl tkiree nephew's, should have a son whq ’ 
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should survive the survivor of them, and attain 
twenty-one, the testator then devised the estate 
in like manner to a fouith nephew and his 
sons, with reraaindeis over to their respective 
daughters Held, that the \^ords of devise 
over to the fourth nephew took elfect only in 
case none of the first three nephews should 
leave a son surviving his paient and attaining 
twenty -one, a difieieni construction being le- 
piignant to specific directions as well as to the 
general scheme of the will ; and that, therefore, 
a son of John, surviving his father and attain- 
ing twenty-one, was entitled to an absolute 
conveyance and tiansfer of the real and per- 
sonal estate. Ih. 

1. Where theie are two repugnant devises, 
what construction shall be put on the will. 
Davies v. PreeeCf Romilly’s Notes of Cases, 147. 

2. A direction to divide residuary estate into 
as many shares as the testator should have 
childien living “ at the death or second maiiiage 
of his wife, which should first happen,” or then 
dead leaving issue, was followed by immediate 
absolute gifts of two shares and contingent gifts 
of other shares :--Held, that the wmids fixing 
the time of distribution were inconsistent with 
the intention of the testator gatheied from the 
whole will, and must be disregarded ; and that 
all the shares vested at the testator’s death. 
Smith v, Carperiter, 25 W. R. 824. 

Z, A testator gave to his wife, so long as she 
should continue his widow and until all his four 
daughters by his foimer wife should attain 
twenty-one or die under twenty-one, an annuity 
of 800l,and a further annuity of 100/. in respect 
of each of such daughters who should tor the 
time being be under twenty-one, such annuities 
to be employed by her in maintaining herself 
and his said daughters, and in educating the 
daughters. After all his four daughters had 
attained twenty-one or died, he bequeathed to 
his wife duiing widowhood 600/. a year, and 
after her futuie marriage 2001. a year. And if 
he should have any children by his then wife, 
he bequeathed to his wife in respect of each of 
such children who should for the time being be 
under twenty-one a further annuity of 150/., to 
commence after all his said four danghteis 
should have attained twenty-one or died, to be 
applied by his wife in maintaining and educat- 
ing such children, and to be paid by equal 
half-yearly payments, the first of such payments 
to be made at the expiration of six calendai 
months from his decease. He gave his lesiduary 
estate among such of his children by both wives 
as being sons should attain twenty-one, or being 
daughters attain that age or marry, in equal 
shares, subject to a provision for making the 
share of each child by the second wife exceed 
the share of a child by the former wife by 
3,000/. There was the usual clause of main- 
tenance, subject to a proviso that the power of 
giving maintenance should not be exercised as 
to any child while the annuity bequeathed to 
his wife in respect of such child was payable, 
unless the trustees thought the annuity in- 
sufficient. At the testator’s death several of 
the daughters by the first wife were under 
twenty-one -.—Held, by Jessel, M* R., that the 
annuities of 150/. ibeoame payable from the 
te^tatot’s death, and were not postponed till all 
ishUidaughters by the first wife had attained 
or died, on the ground that, having 
to the scope of the will, the former of 





the two inconsistent clauses was to be rejected 
rather than the latter, independently of the rule 
that of two inconsistent clauses in a will the 
latter is to be piefcrred. But held, on appeal, 
that this was not a case of two inconsistent 
gifts, but of a gift of something to arise at a 
future time, with a subsequent direction as to 
the time of jiayment which was inconsistent 
vvitli the terms of the original gift, and that 
such subsequent direction could not enlarge the 
gift, but must be re]ected as inconsistent with 
it Re Bi/ivater, Bywater v. Clarhe. 18 L, E., 
Ch. D , 17 ; 30 W R. 94. 

Held, that evidence that the latter of the 
two clauses was left in the will by mistake, and 
contiary to the testator’s express instructions, 
was not admissible. Ih. 

4. A clear gift to surviving children will not 
be extended so as to include deceased children, 
on account of a slight ambiguity, not amount- 
ing to an inconsistencv^ in the bequest. Me 
Crosst'^ Will, 1 N. R. 419 ; 9 Jur., N. S., 429: 
32 L, J., Ch., 344 ; 11 W. R. 396 ; 8 L. T., N. S. 
299. 

5. A. bequeaths 1,000/. to such children as 
his daughter should leave at her death; B, 
her husband, receives it, and by his will, 
reciting that A had piomised to give it rather 
difieiently, but that he, B , was, nevertheless, 
desirous to make good A.’s intent and will, 
bequeaths it equally between his sons 0. and 
D. ; D. alone survives his mother Held, that 
O.’s reprc'^entatives were not entitled, and 
that A.’s will would have pie vailed even if 
B. had intended to make a vaiiation. Bast v. 
Ooohf 2 Ves. 30. 

6. A testator directed his trustees to sell 
and conveit his propeity, and “to pay the 
moneys and the imestment foi the time being, 
repiesonting the same, to my wife during her 
life upon trust for all my children ” at twenty- 
one or mariiage. He" also provided that, 
“after the death of my wife, or previously 
theieto, if she shall so diiect in writing,” the 
trustees should have powers of advancement 
and maintenance, and that if he had no child 
who attained twenty -one or married, “then 
from and after the death of my wife, and such 
default or failure of childreu,” he gave the 
money over:— Held, that the widow took a 
beneficial interest in the fund for her life. 
Greenwood v. Greenwood^ 47 B, J., Ch, 298 : 5 
L. R., Oh. D., 954 ; 26 W. R. 5 ; 37 L, T., N. S., 
305, 

7. A devise to A., B,, and C. in fee, as 
tenants in common, “and in the event of any 
of them dying before having heirs of their 
body, or making a particular disposition of his 
or her property,” then over: — ^Held, that “or” 
was to be lead “and,” and that the gift over 
was void for repugnancy, Greated v. Greatei. 

5 Jur., N. S., 454 ; 28 L J., Ch., 756 ; 26 Beav. 
621. 

A, and B. having died in the lifetime of the 
testator, their shares held to have lapsed, and 
fallen into the residue. 15. 

8. A will contained a gift to children and 
the issue of deceased children, in language 
which clearly did not vest it in any till the 
youngest child should have attained twenty- 
one. In a subsequent part there was a de- 
claration as to the vesting of the shares, 
expressed with much obscurity, and partially 
inconsistent with the language of the gift:-^ 

SO I ^ 
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Held, that it mast be 

gift must take effect. BieTiford v. Clialler, 2 
Brew. 327; 2W. B. 502. 

XX. W0 BESIBtfAEY GIETS IK THE SAHE 
IKSTEBMEKT 

1. A testator, possessed of considerable real 
and personal estate, P^anly charged the 
real estate with the payment of certain 
annuities to liis wife, hrs two daughters, and 
Ms son, and desired that his tnisiees should, 
duiing the Ihes of his wife and daughters, 
accumulate the rents of his ^ 

the purposes of his will, and on their de^hs 
dewised those estates over. He also bequeathed 
a sum of 3,000?. 3J per cent, stock to the 
trustees upon trust, out of the interest and 
dividends, to pay an annuity of 105A to nis 
youngest daughter for her life, and upon trust 
as to the principal, in case she married with 
the consent of the tiustees, for her issue ; but 
if she married without such consent, then as 
to 1,000?. upon trust as she should appoint; 
and as to the remaining 2,000?., that it should 
form part of the testator’s estate, to be applied 
as he should direct. The testator also diieoted 

that in case the annuities given to his wile 
and daughters and son should be unpaid tor 
four months after due, the trustees should, 
“out of the accumulation of the moneys in 
their possession, exclusive of the sum of 
so left to his youngest daughter, and which 
he directed should be left untouched for the 
purposes of his will, pay and assist in dis- 
charging the annuitieb so in arroar, and 
should, out of the moneys which should next 
come to their possebsion, replace the sums” so 
advanced. And he directed that the trustees 
should, after first pajing those annuities, and 
the several legacies charged upon one of his 
r^l estates, invest the rents of that estate 
k Government stock, and pay theieont to his 
grandchildren living at his death 300?. each, 
and any deficiency in those legacies he desired 
should be made good out of his other real 
estates. And all his other property, of what 
nature soever, including a policy of insurance, 
he devised and bequeathed to his trustees to 
invest for the purposes of his will. And as to 
the proceeds of that policy, and the remainder 
of his personal property invested, or to be 
invested, as well as the oveiplus of his income 
not thereby disposed of, excepting the sum of 
3,000?. left as above to his youngest daughter, 
and excepting such parts of his personal pro- 
perty as might be necessary to he applied in 
payment of the annuities and legacies he- 
^ / queathed by him, he directed that it should 
I i , remain invested during the lives of his wife 
I , ; ^lighters, and until Ms grandchildren 
. , Aoiild attain twenty-one or marriage, and be 
I'l'i grandchildren in equal shares 

f .1 4 ^ t^ifil^rOne or marriage, with interest at 
f ^ p#! k commence from om year after 

; ®fhen ewe a clause directing that 
any surplus which should remain after satisfy- 
ing the several purposes of the will should be 
applied by the trustees in payment, or assisting 


JkoLAg VUV' 

applied by the trustees in payment, or assisting 
in p^ment, of a sum of 5,000?., . charged by 
settlement on one of his real estates for the 
youngmrr children of his late son J.; and iii' 


to discharge that sum, then the surplus to be 
paid to such younger children iri equal shares 
on attaining twenty-one or marriage ; subject, 
however, to the payment and discharge ot all 
and every the sums and charges theieinbefoie 
charged and created on said general fund by 
the will —Held, that the annuity of lOo?. 
given to the testator’s youngest daughter wa^s 
not reduced by the stat, 7 & 8 ^ 

which lowered the rate of interest upon 3^ 
per cent. Government stock to Si' per cent, ; 
W that the tiustees should make up any 
deficiency arising in the dividends of the sum 
of 3,000?, out of the accumulated fund ; held, 
also', that the residuary bequest to the grand- 
children gencially of the testator was incon- 
sistent with the residuary bequest to tbe 
younger children of his son J., and, thereitoro, 
that the latter bequest must prevail. Fttz^ 
patrieJi V, Knareslorouglii 13 Ir. Bq. B. 338. 

2. A., after many pecuniary and other 
specific bequests, proceeded, “ The remainder 
of my property I leave to my sister S. ; ” then, 
after a few legacies, “ I appoint my two sisters, 

S. and O. my executiixes and residuary 
legatees of this my last will”:— Held, that 
the gift of the remainder of her propeity to 
B. was not revoked, and that the appointment 
of S. and 0. residuary legatees, only gave 
them any legacies which had lapsed. Me 
Je^sop^ 11 Ir. Oh. B. 424. 

3. A testator bequeathed ^ his residue in 
tiiist for Ms sisters and their issue, and he 
afterwaid‘=^, by the same instrument, appointed 
his wife “ his residuary legatee” Hold, that 
the latter clause did not revoke the former. 
Mavis v. Men7}et, 30 Beav. 226, 

4. A residuary bequest following upon a 
gift of the lemainder of an estate does not 
operate to defeat the gift of the remainder, 
the word “residue” meaning anything or 
nothing, as the event mp«y prove, Kilvmgtmh 
V. Marker, 21 IV. B. 121. 

When, therefore, a testator gave the re- 
mainder of his propeity to three legate^ after 
satisfying certain legacies and annuities, and 
made hib son legatee of the residue, ^ the 
respective amounts answering the annuities 
for the lives of the annuitants went to the 
legatees in remainder, and not to the residuary 
legatee upon the deaths of the several annui- 
tants. Ik 

5. A testator, after directing the payment 
of his debts and giving certain specific legacies, 
as to the rest, residue, and remainder of Ms 
real and personal estate, devised and be- 
queathed the same to trustees upon trust to 
pay a certain pecuniary legacy, and as to the 
remainder of his real and personal estate 
upon trust for conversion, and after maklaf 
an elaborate disposition of Ms property 1$ 
favour of his sons and daughters wA 
granddaughter, the testator, as to all thi 
residue, and remainder of his real 

estate, gave, devised, and bequeat^lW 
same to all Ixis sons aud daughter! hk 
granddaughter, or the stirviyors ^ 

their heirs and assigns, share and share aiike, 
as tenants in common: — Held, that the gift 
of the residue contained in the last clause of 

the will did not operate to 

sition made ’ 
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tm V* Parlier (21 W. It. 1 21) followed. Brihtow 
V. MmefieM, 52 L. 3., Cli., 27 ; 31 W. E. 88. 


Bffeet of Gift of JRoskhe by "both Codicil 
and See VI. xii. ante. 


ip. lOTEEESTS, WHETHEE ABSOIETE OE 
FOE LIFE. 



1. Where leaseholds were bequeathed to 
three for life, subject to certain annuities, 
and after the death of the three, “ to A. B. if 
then living, her executors, administrators, and 
assigns, subject to the said annuities during 
her life,” and in the event of her death living 
either of the three, the pioperty was given to 
her issue : the Couit held, u ith some hesitation, 
that A. B. took only for life. Mormll v. 
Sutton, 4 Beav. 478 ; 5 Beav. 100. And see 
S. 0. 1 Ph. 533 ; 14 L. J., N. S., Ch., 266. 

2. A, bequeathed to his wife all his property 
whatsoever and wheresoever of which he should 
be possessed at the time of his death, and “ as 
to all the rest, residue, and remainder of my 
estate and effects whatsoever and wheresoe\er, 
both real and personal, whether in possession, 
reversion, remainder, or expectancy,” to 
trustees, to permit his wife to have the use 
and enjo}unent of all such parts as should 
yield income during her life, with a gift over 
to his children: — Held, that the bequests 
were not inconsistent, and that the wife was 
entitled to a life interest in the whole of the 
estate. Bare v. IVestroyw^ 2 W. E. 680: 4 
L. T., N. S., 578. 

3. A testator ha\ing given a life estate in 
remainder expectant upon a prior life estate 
to E., by a codicil made twenty-five years 
afterwards, devised all his estates and property 
of every desoiiption to B., which latter danse 
would, taken by itself, have carried the estate 
devised by the will to E. :"~Held, that E. was 
entitled to the life estate devised to him by 
the will. Itolertson v. Powell^ 10 Jur., H. S., 
442; 12 W. B. 623. 

4. Bequest of 140^. to A., the inteiest to he 
paid to her during her life, and, at her death, 
to be paid to her ohildien, followed by the 
appointment of a tiusiee and by a direction 
(not limited to her life) to pay her the interest : 
— Held, that A. took a hie interest only, and 
not an absolute interest, subject to the gift to 
her chilclien. Me Graham, 33 Beav. 470. 

5. A testator gave to G. an annuity of 400^. 
to be paid to him by the trustees of the will 
during his life, by equal half-yearly payments 
in every year, and directed a competent part 
of Ms property to be set apart to answer the 
annuity ; and after the decease of G., he gave 

the principal moneys so set apart, and also 
such part of the annuity as might then remain 
unapplied as aforesaid,” to S., and made S. his 
residuary legatee. At the time of the will 
(though it did not appear on the will) G. was 
mn compos mentis, and, though never so found 
by inquisition, continued in that state till his 
dfeath. The trustees set apart a fund to answer 
annuity, hut did not apply the whole of 
d^yidends in his maintenance ; and on his 
there was in value more than 1,000L 
.^ttflaypd unapplied dividends ;-^Held, that 
accumulations did not pass by the gift 
der to S,, which was repugnant to 

11 1 



the gift of the entire annuity to G. in the first 
instance. Me Sanderson, 3 Jur., N S., 809. 

6. In this case an absolute term of ninety- 
nine years, limited to 0., amongst other 
limitations of real estate under a will, was^ 
with reference to the true construction of the 
seveial parts of the will, considered not as an 
absolute term, but as determinable on the 
death of 0. Coryton v. Ilelyar, 2 Cox 340; 
cited Burr. 923, 63. 

7. A husband bequeathed certain specified 
goods and all other his personal estate to his 
wife absolutely for her sole and separate use, 
and after devising his real estate to his wife 
for life, with di'vers limitations over, he 
bequeathed the residue of his personal estate 
in trust for his children or their issue, and in 
default for his brothers and sisters and their 
issue as therein mentioned: — Held, having 
regard also to tho general scope of the will, 
that the wife took only a life interest in the 
personal estate. Me Baqslmro, 46 L. J., Oh., 
567; 36 L. T, N. S., 749; 25 W. E. 659. 
Affirming 24 W. E. 875. 


XIV. Construction of Particular 
Words. 


See also VII. XXVIII.— XXXI.—XLIII. 

— ^XLV. ymt, and other SPECIFIC Sub- 
divisions— SETTLEMENT, X. II. 


Accimulation,'\ 8. A testator having ap- 
pointed trustees for the purpose of carrying 
on his trade of a bleacher, directed them to 
pay the profits of his business into a bank for 
accumulation and investment, until his daugh- 
ters and their issue could have along with the 
other sums he had directed to be invested on 
their behalf 5,000Z. each lor their portions. 
He afterwards directed that any money which 
might be paid into the bank on account of 
such portions should be for the equal benefit 
of his daughters and their issue, and the 
inteiest should be equally divided amongst 
his daughters : — Held, that the testator used 
the word accumulation as meaning not the 
addition of income to the capital, but the 
constant addition of fresh amounts from the 
profits de anno m annum arising from the 
business, PWkmytovh v. Myers, 8 L. T., H. S*, 
720. 


In addition^ 9. Whether the words *‘in 
addition,” in any case, add to the efiect of a 
bequest without those words. Lm y. Pain, 4 
Hare 218. 

The aigument on the omission of the words 
^^in addition” answered by referring to the 
words in substitution.” Id, 221. 


Aforesand, As b^ore, and oilier Meferentied 
Mwpressio7i8,} See XLIX. post. 


AloTiymthn} 10. “Along with other sums” 
construed to mean “in addition to those 
sums,” not “ including those sum^.” PUUng*' 
tm V. Mym^ 8 H. T., K. S., 720. 


AnSf Bee XI» ii* And ijt, 




fii 




iii 
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As fo.2 1. The recurring use of the words 
as to” at the commencompt of several devises 
is not necessarily an indication, of the com- 
mencement of a devise complete in itself, and 
separate and independent tiom other limita- 
tions. Gordon v. Gordon, 5 L. E., H. L., 254. 

Begotten,'] See XXXII. in. and lY.gmt, 

Bequeathed,] 2. The word “bequeathed” 
(though not in itself a technical word) is 
primarily applicable only to property passing 
under a testamentary disposition. The testa- 
trix, a married woman, had under hei mairiage 
settlement an absolute power of appointment 
over certain funds. By her will in 1867 she 
specifically appointed such funds, and then 
proceeded as follows : “ I constitute and 
appoint E. M. my residuary legatee to any 
property which has been bequeathed to me 
and which is not mentioned in this will.” The 
father of the testatrix, by his will in 1873, 
bequeathed to her a certain sum of stock, but 
he subsequently determined to give it to her 
in his lifetime, and accoidingly tiansfeiied it 
to the trustees of her maniage settlement — 
Held, that this sum of stock did not pnss to 

M. under the residuary gift contained in the 
will of the testatrix. Bo Armstroyig, Mares- 
muse V. Armirong, 49 L, J., Gh., 53 ; 42 L. T. 
823. 

Born,] See XXXII. iii. and, lY.^ost. 

** 3. The word “ dying” hold not 

to import futurity in regard to the date of 
the will, or death of the testatiix, but a con- 
trary inteipietation was given to the expres- 
sion “shall die.” Coidthiirst v. Carter, 15 
Beav. 421 ; 16 Jur. 532 ; 21 L. J., Oh., 555. 


for life, and after her decease to D., his wife’s 
niece, and then said J “ Item, I give the use of 
6007. stock for her natiiial life, but after her 
decease I give the 5007. among _ my wife’s 
brotheis and sisters ” : — Held, the wife, and not 
the niece, is entitled to the 5007. stock for life, 
for it is not necessary the word “ item” should 
be construed as independent of the preceding 
clause, and the wife is the person the testator 
naturally meant by the woid “ her,” and is also 
the person the te&tator was principally taking 
care of. Cadledon v. Tamer, B Atk. 257. 
TomJihis v. To7}iltms% cited 2 A^es. 564. Sleech 
V. Thorington,2YQii,^M. SteWmgY. Walkeg, 
2 Bro. C. C. 85. 

8. A testator, after giving several annuities 
for lives, each gift commencing with the word 
“item,” proceeds thus: “Item, I give to my 
wife 1,2007. a year duiing her life, and also my 
furnitiue and house, and after her decease to 
S. S. and his heirs ” : — Held, that 8 S. was 
entitled to the fund for payment of the annuity, 
as well as the house and furniture. Oldman 
V. Slater, 3 Sim. 84. 

See also LsaACY, VII. 

Legacy,] 9. The word ** legacy,” primd 
facie, has reference to personal estate only, 
unless the context clearly shows that the 
testator intended to apply it to real estate. 
Wmdus V, IVindus, 6 Be G. M. & G. 549 ; 3 
Jm., X. S., 1101 ; 26 L. J., Ch., 185. 

Likewise,] 10. A devise commencing with 
the word “likewise ” Held, to be subject to 
the contingency mentioned in the preceding 
gifts of the same estate, Baylor v. Begg, 24 
Beav, 105. 

Ahw).] See XXXIX, v. 2 T^st, 


Bjusdem generis,] See XL. i. B.jgost. Or, And.] See XI, il. & ixi. aoite, 

BUer, Mldest,] See YouifasE CniLCEEE. Brecato^nj Words.] See XLV. iv.post 



Become entitled^ 4. These words mean 
pnind facie “ entitled in possession, an 1 have 
the beneficial enjoyment of the c state.” Chor- 
ley V. Loveland, 9 L. T,, X. S., 596: 33 Beav. 
189; 12 W. R. 187. 

iS^e also LX. yOUECEECHlLDEEN, VIII. 

BgmUy, Bqml shares ] See XLIV. v. atid 
XI. post. 


Bremues ] 11. The word “ premises,” where 
it is not used in its piimary meaning of “ pim- 
missa,” is equivalent to appurtenances. Mead 
V, Read, 16 W. li. 166. 

Brovided always.] 12. The words “pro- 
vided always ” are to be considered as words 
of ipferencc to all that has gone before them. 
They constitute a qualification of the preceding 
limitations. Martelli v. Holloway, 6 L. E., 


I 

I 

f 


WILL — OoXSTRUCTION OF PARTICULAB WORDS. 


7673 


Besidnary legafre,'] 1 . The term “ re^iclitary 
legatee” is not of an imaiiabie nature; it 
must be fashioned and moulf’ed by the contest 
of the will. Singleton v. TomVmsoyi^ 3 L. E., 
App. Cas., 404 ; 38 L. T , N. S., 653 ; 26 W. E. 

m. 


Bespeetlvely See XLIV. Yi.post — Vested, 
Contingent, and Fetuee Interests. 


Said.2 2. This word applies to the im- 
mediate antecedent. Be 11 illomiee, 16 Ir. Ch. 
K. 389. 

A testator directed his household furniture, 
ttc., to be sold, and the produce, with other 
moneys, to be laid out in stock, the interest 
to be paid to his w ife for her life, and after 
her death the stock to be sold, and the half 
of the produce to be paid to G., eldest son of 
his niece 1., and the other half to be divided 
equally between the childien of B. Secondly, 
he left all stock, etc., of which he should die 
possessed, to his wife dining her life, and after 
her death he directed the same to be sold, and 
3,OOOZ. of the produce to be paid to C., and the 
remainder to be divided equally between all 
the other children of Ins niece E , and he 
appointed executors. Thirdly, he devised his 
lands in Fiance to his wife for life, and after 
her death the one-half to go to C., and the 
other half to be dhidecl equally between all 
the other children of his niece E., and he 
appointed an executor of his property in 
Fiance ; and lie duected that his executois 
should not be liable for any loss which might 
happen in placing out his propeity according 
to the direction of his will, except for wilful 
neglect ; and in case 0. should die before he 
attained twenty-one, he directed that the said 
propeity and effects should go to his (the tes- 
tator’s) nearest heiis on his mother’s side 
equally. E., the testator’s niece, was his 
nearest heir both on his father’s and mother’s 
side, and his next of kin. C. died under age : 
— lhat * my said property and i ft’eefs ” in 
the third danse did not mean all the propeity 
of the testator, but w^as confined to the pori ion 
of it bequeathed and devised to C. lb. 

Held, secondly, that it ai^plied to all fclio 
propeity which 0. would have taken, and was 
not confined to the third clause. Ib. 

3, There Is no invauable rule of construction 
which refers the word. said ” to the last 
antecedent, if it be at ^ ariance with the con- 
text of the will so to apply it. Mealy v. 
Mealy ^ 9 Ir. E., Iq., 418. 

4. A. gave all his real and personal estate 
to IF, and A., 'whom he appointed Ms execu- 
tors. He then gave a house in B. to the 
inhabitants for a hospital, with one or two 
directions relating to the management, and 
directed that his executors should call a 
meeting of the inhabitants to appoint a com- 
mittee and trustees to carry out the same, 
appointing Ms godson one of the trustees, and 
leaving the inhabitants to appoint as many 
more as they pleased ; but in the event of the 
inhabitants not appointing a committee, or 
nbt being willing to cany out the scheme, he 
gave all his property so given to such asylum 
to Ms godson absolutely. The testator ap- 
^ pointed the ** said trustee or trustees ” to be 

^ %i|s r!eslduary legatees, and made several gifts 
o| to different persons for life, with 



i|M|£ 


remainder to Ms “ trustee or tiustees,” or his 
“ said legatee or legatees,” for the asylum. 
The devises to charity being void ab initio, 
and in 9 Geo. 2, c. 36, the meeting of the 
inhabitants was never held, nor any committee 
appointed: — Held, that the gift over to the 
godson did not comprise the whole of his 
residuary real and personal estate, but only 
the house in B. Mall v. IVamn, 7 Jur., N. S., 
1089 ; 10 W, E. 66 ; 5 L. T., N. S., 190. Ee- 
versing 4 Jur., FT. S., 653 ; 28 L. X, Ch., 70 ; 6 
W. E. 847. 


See also XLIX. I. and ill. — LVIII. V. B post. 


Same, Same twie, 
XLIX. l.post. 


Same manner ajs.] See 


Seised.'] 5. Seised,” being a purely 
technical word, can have no other than its 
technical meaning in a will if no contrary 
intention is expressed by the testator; and 
therefore a devise of land of which the tes- 
tatrix may die seised does not pass land to 
which she was entitled, but into possession 
of which she has never entered, and which is 
at her death in the wrongful possession of 
strangeito. Leach v. Jay, 9 L. R., Ch. B., 42 ; 
47 L. J., Ch., 876; 39 L. T. 242 ; 27 W. E. 99. 


Shall.] G. Devise 1o A. imtil B. shall attain 
forty years ; B. dies befoie forty ; A.’s estate 
ceases ; seens, if the devise to A. be made a 
fund to pay debts or portions, which cannot 
be raised until B. shall have attained Ms age 
of forty, in which case the word “ shall i 
taken for “should,” Lomax v. Molmeden. 3 
P. W. 176. 


Sole.] 7. The word “sole” in a will has 
not a fixed technical meaning, throwing on 
the person who contests that meaning the 
necessity of showing, by implication, that it 
is not used in the particular instiument in its 
strict tethnical ^ense. Masi>g Bowen, 3 
L. E., H. L , 288. 

In a marriage settlement it may, from the 
circumstances of the case, have a particular 
and exclusive meaning attached to it. Ib. 


So specifically.] 8. The proviso in a will 
is a limitation, and must be so construed* 
Specifically ” means the same thing, whether 
used in a devise of land or of chattels. “ So ” 
is merely descriptive, and is the same as 
“ hereinbefore.” “ Bo specifically ” is therefore 
merely descriptive. Giles v. MeUom, 6 L B., 
H. L., 24; 42 L. J., Ch., 122; 21 W. E. 417; 
28 L. T., N. S., 789. Reversing 6 L. E., G. P.. 
632; 40 L. X, C. 233; 25 L, T. 267; 19 
W. E. 1091. Reversing 5 L. R., G. P., 614 ; 39 
L. X, C. P., 325 ; 22 L. T. 797 ; 18 W. E. 1141. 

A proviso being at the end of all the devises in 
a will must have a meaning applicable to aH, 
and not be treated as if placed at the end of one, 
and thus made applicable to one only. lb. 


“ Smh.^] 9. Bequest for benefit of testatops 
three daughters, and in case either of them 
should leave issue, then she should appoint 
her share unto such child or children in such 
manner and form m she should choose ; and 
in default of any chEd or cMldren of any of 
his daughters, then, etc* And in case all his 
daughters should die without issue, thcM ete* j 


I 
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— ^HeM, that the expression ** such child^ or 
children” did. not refer to the prccedins; 
phrase so as to limit the objects to issue left 

a daughter, but meant such child, etc., as 
she should choose. MavUy v. Mltford^ 21 
Beav. 280. 

See LTII. I. 2 and IL 3-LVin. v. 5 
COFTING-ENT, AND FUTUBE 

Ifteeests, III. II. 2. 

Tesfameoif] 1. This word includes a \^ill, 
codicils, etc, ** Instrument ” signifies the will 
alone. Fuller v. Booxier, 2 Yes. 242. 

Then,'} 2. The woid “then” used twice 
in the same sentence in a will constiued in 
the first instance as pointing to the event, 
and in the second as an adveib oi time. Gill 
V. Barfett ^ 29 Beav. 372. 

3, The word then ” construed as pointing 
to the event, and not to the time. Qundry v. 
Fmuyer^ 14 Beav. 94 ; 20 L. J., N. S., Ch., 
685 ; 15 Jur, 1 147. And see S. 0. 1 Be O, M. 
& Cl. 502 ; 21 L. J., K. S , Ch., 405 ; 16 Jur. 483. 

4. Bequest of personalty to A. for life, le- 
mainder to B., and in the event of B., or any 
heir of his, not being living, then between the 
brothers of testator equally; the remainder 
over on the death of B. in the lifetime of A. 
suppoited as not too remote against the claim 
of Bds personal repre.sentative. The Court 
availing itself of slight expressions to elfec tuate 
the intention, the word “ then ” was constuied 
as an adverb of time, not of contingency, 
Balter v. Luca,% 1 Moll. 481. 

See also Specific Bivisioks. 

Then Uin?iy.} See Vested, Contingent, 
AND Futueb Interests, I. x. 

Thereafter.} 5. A manied woman, having 
a power of appointment by will, appoints 
4,0002. to her husband or such persons as he , 
should by will appoint ; and he appoints to I 
Ms nephews and niece equally at twenty-one 
•or marriage, to be transferred to them within 
twelvh months after the same should happen, 
without the dividends due thereon, provided 
neither event happened within such twelve 
months; and if so, in twelve months next 
thereafter, with a gift of the residue Held, 
that the intention was that the legatees should 
not take the first years dividends, “thereafter ” 
applying to testator’s death. Be Boses Settle^ 
mmt, 2 W. B. 629. 

^ n. AND ni. ante>^ 

XXYIII. VII. — XXXI. 

Use md Oecnjiaiim.} bee XXXYIII. xxix. 

I Vested.} Bee LXII, Vested, Con- 
? AND FDTUBB INTERESTS^ V. 

;See Vested, Contingent, and 
Fdtvee Interests. 

. 1, B., faring 

• uj^tural life, nis house in C*. with all the 
, household goods found therein at the time of , 
^{decease. The, word *^with” s6 conloins 
andgood^ that the devisee can have 
' the one than in the other. 

■ Bennett', 1 Atk. 470. ' •- f * 

Younger:} Bee Younger Cjh-ddren. 


X¥. Who may be Devisees 

I. Devise to Jleir. Whether talbig hj De- 

seent or Furehme, 767 1. 

II. Infant Mn Ventre Sa Mire, 7675. 

HI. Devise to Attesting Witness. See II, vili. 
8 ante. 

IV. Devise to Aliens. See Foreigner and 
Foreign Law, IV. iii l. 

V. Devise to Charity. See Charity. 

I. DEVISE TO HEIR WHETHER TAKIHO 
BY DESCENT OR PURCHASE. 

7. Devise to his son and his heirs, but in 
case he should die without issue, not having 
attained twenty-one, then over. He attained 
twenty-one .—Held, he took by purchase, and 
not by descent, Scott v. Scott, Ambl 383 ; 1 
Eden 458. 

8. The rule that a man cannot make Ms 
right heir a purchaser, is confined to the 
estate of which ho is seised. Bohinson v. 
Knight, 2 Eden 159. 

9. If the same is devised to H. which he 
would have taken by descent, he is in by 
descent. Phmlet v. Benson, 2 Atk. 293. 

10. Testator devised his real estates to trus- 
tees, in trust to pay an annuity, and out of 
the residue pf the rents to maintain S. W, 
(who was his heir), until ho attained twenty- 
one, and on his attaining twenty-one, to 
convey the estates to him in fee ; but if he 
died under twenty-one, then to J. k in fee. 
S. W. attained twenty-one Held, that he 
took the estates by descent Wood v. Sheltmi, 

6 Sim. 176 ; 2 L. J., X. S , Ch., 168. 

II. A testator gave his real estate to his wife 
for life, and after her decease to his grand- 
daughter, the only child of his deceased 
daughter, her heirs and assigns. ; but in case 
she should die under twenty-one without 
issue, then over Held, that the grand- 

I daughter, who was the testatoi's sole heir-at- 
law, took at the death of the tenant for life, 
by descent and not by purchase. Mmihridge 
V. Bhmmer, 2 Myl, & K. 93 ; 3 L, J., X. S., Ch., 
82. 

12. Devise and bequest of leasehold, free- 
hold, and copyhold estates to trustees, their 
heirs, executois, etc., upon trust to sell and 
pay debts, etc., and after payment thereof 
to pay and apply the rents, etc,, to A. for 
life, and after his deceasf* devising and be- 
queathing to the heir or heirs at law of B.* 
and the heiis, executors, etc,, of such heir or 
heirs to whom the tiustees were directed to 
convey and assign accordingly; co-heiresses 
OI i>. being also co-heii esses of the devisor, 
take not as co-paroeners by descent, but ^ 
loint tenants by purchase ; and, therAr% , 
sixbiect to .survivoiship. Smaim v. ^ 

15 Ves. 365. ^ ^ 

Heir, being also devisee, takes by prtohiMC 
not by- descent, If the devised estate winiot of 
the same nature. Id, 87|. ^ 

18. When a testator directs thals 
shall descend as if he died int^tet^ 
at-law tekes by Ms title by 1 1 

V. Bloomfield, 2 Con. k L 677 ; 4 Dr. & War. 
j2i:t|6fcB%R,227. i iifli ^ ^ > 

14. Where lands were devised to the heir, 
subiect to the payment of an annuity Held, 
that notwithstanding he would take by descent. 
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tlae devise to him could not be treated as a 
mere nullity, nor deprive him of any benefit 
intended by the testator, and as between him 
and other devisees, the estates devised to him 
weie not to be applied in payment of debts 
in piiority of the estate devised to the latter. 
JBiedermmi v. SeymouT^ 3 Beav. 368 : 10 L. J., 
N. S.. Ch., 177. 

II. IHFAKT EN VENTBE SA llilEE. 

- 1, The law is clear that a devise to an 
infant e7i ventre m mhe is good, though he be 
born after the death of the testator, and he 
shall take by way of execiitoiy devise when he 
is born. 1 Fieem. 293. S. P. Taylor v. 

By^all^ id. 243. 

2. A child en ventre sa ml re may be \ ouched, 
may be an executor, may take under the 
Statute of Distributions, by devise, under a 
charge for portions, may have an injunction 
and a guardian. Tkolhmon v, I'i oodfoi'd^ 4 
Ves. 822. Affirmed 11 Ves. 112. 

3. One devises, in case he have no son at 
the time of his death, to S. The testator dies, 
leaving his privement enceintevjiih^mn^ 
this posthumous son is a son living at the 
testator’s death, and S. not entitled. JBurdet 
v. Mopegood., 1 P. W. 486. 

4. Testator devised freehold fee-simple 
estates to trustees during the life of his son J , 
upon certain tiusts, remainder to his son’s 
children, and their issue, in the same words as 
in the above devise to his daughter’s children, 
and in default of such issue, to all and eveiy 
the child and children of his daughter S., etc. 
(in the same words as before): — Held, that 
only SIX of the nine children of S. took under 
the devise ; namely, five who were born, and 
one who was en ventre at the death of J. 3fogg 
v. Mogg^ 1 Meiiv. 655, 

Bee also XXXII. v. -Posthumotcts Chil- 

DEBN, 


XVL Gifts to Assigns. 

6. A gift of a remainder to a peison, her 
heirs and assigns, is a limitation to such uses 
as she shall appoint ; and in default of appoint- 
ment, to her heirs by way of purchase. Ques- 
ted V. MleJiell, 1 Jur., H. S., 488 ; 24 L. J., Oh., 
722; 8 W.E,435. 

A testator gives all his property to trustees 
upon trust to pay debts and legacies and to 
invest the residue in stock, thereout to pay 
certain annuities ; and subject thereto he gives 
and bequeaths all his said lesiduary personal 
estate, and also all his fieehold and copyhold 
messuages, lands, tenements, and heredita- 
ments, and real estate, as to one-sixth to L., 
his heirs, executors, administrators, and assigns; 
as to one other sixth to H. daughter of 0., in 
the same words ; as to one other sixth in trust 
lor W, 0» and his assigns for life, and not by 
way of anticipation, remainder to Ms children ; 
as to one other sixth in trust for M, B. wife of 

V. B. for life, without power of anticipation, 

> trust, after payments thereout, for the 

executors, administrators, and assign® 
Ik & other sixth in trust for 

( lllil Md. same words ; and as to the 
! I I 
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remaining sixth part thereof in trust during 
the life of L. M., subject to payments thereout, 
to pay the clear rents to L, M. and her assigns, 
not by anticipation, during her life, and fiom 
and immediately after her decease upon trust 
for the heirs, executors, administrators, and 
assigns of the said L. M. according ^to the 
several natures and qualities thereof: — Held, 
that M. B., H. W., and L. M. took an absolute 
interest in both the real and personal estate, 
Ik 

G. Gift for life followed by a gift to the 
suiviving children of B. and C., ‘^or their heirs 
and assigns . ” — Held, that heirs and assigns ” 
could not be lead next of Idn, and that all who 
suivived the testator took vested interests. 
Me Hopldns^ 2 Hem. & M. 411 

7. Under a devise of real estate, in trust for 
the testatoi’s widow for her life, and at her 
death to sell the jiroperfcy, and divide the 
proceeds among the testator’s five children, 
by name, or their heirs or assigns ” : — Held, 
that the children took absolutely on the death 
of the testator. Re Walton, 8 Be G. M. U G. 
173; 2 Jur., H. S., 363; 25 L. J., Ch., 560; 4 

W. E. 416. 

8. A testator, who had long resided in India, 
gave a legacy “ to T. P., who resided at A* 
when I left England, or to his heirs, executors, 
administrators, or assigns.” T. P. died in the 
testator’s lifetime : — Held, that the bequest 
was void for uncertainty. Waite v. Tempter^ 
2 Sim. 524, 


XYII. Gifts to OMldren. 

Bee also Parent and Child— Portion— 
Power, XVII— Settlement, X. iii. 

I. W^Jietlier they Include GrandcliUdr&n, 
7676. 

II, To Grandchildren. Whether they i/n- 
elude Great- Grand, eh i Idren, 7 677. 

III. Of what Marriage, 7677, 

IV. Younger Children. Eldest Child. Eirsi, 

Second, or Other Son. See Yotjnoee 
Children. 

V. Class of Ohjeots. When Asoertamed* Bee 

XXXII. post. 

VI. Mistake in Number of a Class of See X, 

IV. ante. 

VII. Whether Children take Merstwpes or Per 
capita. See XXXIII 

VIII. lUeyifmate Children. See XXV. post.. 
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of those infh\iclnals. Thellusmii v. Woodfari^ 
5 Faiss. 100. 

9. The 'word “children” in a will contnining 
beqnests^by a testator to his childien primd 
facie does not include grandchildien, unless 
the context shows that such was the intention. 
Martin v. Ue, 9 W. E. 522; 4 L. T, N. S., 
657. 

10. Gift by a testatoi to the childien of his 
late brother John, and in another clause there 
was a gift to the issue of his said brothei. 
The brother John bad only one son, ditJl 
in the testator’s lifetime, leaving four chihh on : 
—Held, that these four grantlchiklieii were 
entitled, there being no children. Berry v. 
Berry, 3 Gift. 134; 7 Jur., N. S., 752; 9 W. E. 
889; 4L. T,N fe , 635 

11. Testatrix beciucathed 1,300/. to tiustecs 
in trust, as to one-thiid, for such oi the 
childien of K, S, then deceased, as should 
be living at the testator’s death ; and, in 
trust, as to the remaining two-thirds, for the 
children of S. T. and T. P , living at the same 
time. S. T. had grandchildren, but no child 
living either at the cUte of the will or at the 
testator’s death ; but A. S. and T. P. had, each 
of them, children living at those times — 
Held, that the grandchildien of S. T. could not 
claim under the description of children. Moor 
V. Bmsbech, 12 Bim. 123. 

12. A devise to the children of A. All the 
children weie dead at the date of the will, but 
there were several grandchildren and great- 
grandchildren : — Held, tbut the gramlohildren 
were entitled, to the exclusion of the great- 
grandchildren. Fem V. Death, 2 Jur., H. S., 
700 ; 23 Beav. 73 ; 4 W. E. 828. 

The case of 3Ioor v. Balsbech (12 Sim 123) 
observed upon Ib, 

13. Wheic there was a proof that atestatux 
was aware of the state ot the family . — H eld 
that the 'word “cliildien” would not include 
grandchildien. Loring v. Thomas, 1 Dr. & 
fem 497 ; 7 Jur., N S., 1116 ; 30 L. J., Ch., 789 ; 
9W. E 919; 5 L. T., N. S , 269. 

14. Gift by will, made in 1S05, of a testator’s 

residuary personal estate, upon trusts foi in- 
vestment and accumulation, for the benefit of 
such child or children as his neplnwvs W, and 
T., and his niece D.. should lea\ e at the time 
of their deceases, the child or children of each 
taking one-third ; and in case either of them, 
his said nephews and niece, should die with- 
out leaving any children or child, then he 
directed that such third part should be paid 
to the children or child of the other or others 
leaving children or a child, in equal propor- 
tions; “and in case all of them, his said 
nephews and niece, should happen to che 
without leaving any issue lawfully begotten,’^ 
then he directed tliat the whole of the'rqsicltto 
of his estate should be paid to the three 
childien of G. in equal shares, W., T., and D. 
allsuivived the testator, but W. and T. hath 
died without leaving any issue, while D. dl^d 
without leaving any child living at her dedth, 
but she left grandchildren surviving her;-— 
Held, first, that the words “ children ” and 
“child” must be read in their ordinary acoep- 
tatiem, and that they did npt mean grahd- 
children or remoter issue. M&H 5 Jun, 

H Ml m Li L, Oh.i ai ; S De G. & J- 

l| ^ P@irer$ing4 Jur., 8^, 678. 

Held, secondly, that the words “without 


1 WHITHER THEY IHCLTTDE GPwAHD- 
CHILDREH. 

1. Under bequest to children, grandchildren 
are not entitled, except from necessity ; as if 
the will would otherwise be inoperative; or 
when by other word, as “issue,” it clearly 
appears that the word “ children ” was used 
not in the proper but in the more extensive 
sense. Badolijfe v, Buckley, 10 Ves. 195. 

2. Giandchiidren entitled under the descrip- 
tion of children in a 'will, the intention upon 
the whole clause being children, or the issue 
of those who should he dead. Moyle v. 
JSamiHon, 4 Ves. 437. 

3. Grandchildien may take under the de- 
scription of children, if there can be no other 
construction ; not otherwise. Beeves v. Brymer, 
4 Ves. 693. 

4. Devise of 1,500/. in trust for the children 
of A, A. has only one child, and several 
grandchildren, the child only shall take, and 
not the grandchildren ; but if there had been 
no child of A. living, the grandchildren might 
have taken. Crooke v. Brookeing, 2 Vern. 107. 

6. Bequest to childien, held to extend to 
grandchildren, there being no childien. Gale 
y. Bmmet, Ambl. 681. 

6. Clear words in the operative part of a 
clause, not controlled by ambiguous words in 
the introduction. Oxford (EyerV) v. CJmr chill, 
3 Ves, & B. 67. 

Where there is a total 'want of persons 
properly answeiing the description, others, 
who^ do not so completely answer it, may he 
let in; giandchiidren, foi instance, under a 
liberal construction of the word “childien,” if 
there are none ; but no such instance, if there 
are childien. Ih 

7. Whcie a testator bequeathed a fund in 
trust for the children of his late sister A. (the 
issue of her daughter B excepted), and of his 
sisters C. and D. jyer stirjjcs: — Held, that 
grandohiklren of C. were entitled to participate. 
Me OrawhaV, 8 De G. M. & G. 480. 

8. A testator, having appointed three trus- 
tees, and made moderate piovisions for his 
three sons, directed, all the furniture, etc. in 
his mansion houwse at B. to be sold, “ except 
such parts thereof as his said trustees should 
think necessary to be kept for receiving an) of 
them, or of the testatoi ’s sons, who should 
choose to go and spend a little time there 
occasionally ; ” and he bequeathed the great 
bulk of his property upon land to be accumu- 
lated, and, at the end of the period of accumu- 
lation, to be divided between the eldest male 
lineal descendants of his thiee sons respect- 
ively. In a subsequent clause a power of 
appointing new tiustees was given under the 
direction of the Court, A liberal establishment 
had been maintained at B., at the expense of 
the estate ; — Held, that the priyilege of residing 

^ occasionally at the mansion house at B., and 
' the benefit of the establishment 

there, was confined to trustees and to the sons 
of the testator, and could not be extended to 

^andson lOf f the testator, nor to an infant 
■ vi^ho was the person presump- 

. ©n^itledi to a sbai-e of the property at 
the e^^i^ion of the period of accumulation j 
Jbis privilege .“vtaS, not confined to the 
nained as trustees in. the 'vdlL but 
esteded'to; totees substituted Jn the place 
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leaving anj issue” meant an indefinite failure 
of issue, and therefore that the gift o\er to 
the children of G. failed. There was thns an 
intestacy as to the ic&idiie. Ih, 

See also Powee, XVII, II. 


II. TO ORAHBCHILDBEH WHETHEE THEY 
IHGLOBE OBEAT OEAHBCHILBBEH. 

1. Construction of a will and settlement, as 
not compiehending grpat-grandchildren under 
the description of chiidicn and grandchildien. 
Orford {Mari') v, Churclnll, 3 Ves k. B. 59. 

2. Devise to giandchildren* great-grand- 
children held iindei the ciicmnstanccs to take ; 
blit held the devise will not extend to grand- 
children by mai i lage. Hussey v. JDillon, Ambl. 
603. S. C. nom, Hussey v. Berlieley^ 2 Eden 
194. 

3. ^ The term grandchildren, in a danse of 
a will devesting legacies in a given e\ent, 
extended so as to include great-grandchildren 
who had been pieviously named Strutt v. 
FincJi, 7 L. J., Ch., 176 

4. Bequest to the children of A. equally. A. 
and all bis children wore dead at tl e date of the 
will, but there were grandchildren and gieat- 
grandchildren of A. living * — Held, that the 
grandchildren licing at the death of the tes- 
tatrix, to the excluding the great-giand- 
childi'en, were entitled. Femi v. Deaths 23 
Beav. 73 ; 2 Jur., N. S., 700 ; 4 W. R. 828. 


III. OF WHAT MAEBIAGE. 

5. Bequest of 3,000^. of stock to W., the tes- 
tator’s son by a fiist marriage (Lis second wife 
and a son by her being h\ing), the interest to 
be appiopiiated to his maintenance, under the 
direction of trustees, till he attained twenty- 
four, and of the residue of the testators per- 
sonal estate (the inteiest being given to his wife 
during her widowhood), after ^her decease or 
marriage, “ unto any child or children I may 
have by my wife, to be equally divided be- 
tween them that attain the age 'of twenty-one 
years, the survivor of my childien to joossess 
what is here bequeathed to the other ; but 
should not either of my children attain the 
age of twenty-one years, or live to possess what 
is here bequeathed to them, I then bequeath 
to the children of my sister the 3,000?. stock : ” 
the son of the second marriage dying in the life 
of the testator, and there being no other issue 
of that mariiage, W. is entitled to the stock 
and to the residue. Hill v. Smithy 1 Swan. 
195 5 1 Wils. 164. 

6. A testator, having made gifts to the thiee 
children of his first maixiage, gave his residue 
to his wife for life, with remainder to the five 
children of his second marriage (by name) 
** and such other child or children as should 
be living at the time of Ms death”: — Held, 
that the children of the first marriage were 
not included in the residuary gift, Zovejoy 
V* Qrafter, 36 Beav, 149. 

7^ A testatrix by a codicil to her will be* 
^^thed 1,500?. upon trust “for the child, or, 

jnqre than one, for all and every the children 
of whether by her present or any future 
A., at the death of the testatrix, 


had a child living by a former husband. She 
was then maiiied to a second husband, but 
theie had been no children of that maiiioge: 
— Held, that the woid “ whether ” was not to be 
read as exclusive, and that the child by the 
former husband took the legacy. Be JPlehfj?^ 
30 L. J., Ch , 278 j 4 L.T., K. S., 85 ; 1 John. 
&H. 389; 9 W. B. 251. 

8. After a bequest of residue, except certain 
settled property in favour of H. and h('r 
children, whether by her present or anv former 
husband, testator appointed the settled pio- 
perty to his sister G. H. for life, and the capital 
to go to her childien “ whether by her present 
or any future husband ” At the date of the 
will G. H. had a family bv her then present 
husband, and also two childien by a former 
husband. She was then of the age of sixtv- 
five Held, that the two childien by the first 
maiiiage were entitled to shaie in the settled 
property. Passmore v. Huyqms^ 4 W. B, 33 ; 
25 L J., Ch., 251; 19 Jtir. i060; 21 Beav. 103. 

9. A. devises several leasehold estates to two 
trustees in trust if his granddaughter mairicd 
without their consent to convey the prenii »es 
to two other tmstees in trust for her sepai ite 
use during her life, and after her death for the 
use and benefit of her issue. Though she has 
no children by the first husband, whom she 
maiiied without the consent of the first trus- 
tees, she has only a right for her life, for the 
issue of any husband are jno^ided for by this 
settlement. Champion v. Plcltax, 1 Atk. 472. 

10. A devise of real estate to all the younger 
children of the testator’s daughter, as tenants 
in common, with a devise over in case they 
should all die undci twent}-one, or be married 
without consent, would give a vested interest, 
siihiect to be deiested in tliat event, unless a 
different intent appeared from the subsequent 
part of the will. The first husband of the 
daughter was living at the time of making the 
will, and at the death of the testator, and 
although it was plain that the testator had 
not in bis contemplation a second mairiage of 
hifedaughtei, yet, the gift over being in case 
the daughter should leave no issue behind 
her, the childien of the second marriage took 
equally with the children of the first marriage. 
Critchebt v, Taynton^ 1 Russ. & M. 541 ; 8 L. J., 
Ch., 143. 

11. Bequest to a married daughter for life, 
and if she survived her husband and children 
to transfer it to her ; but if she left children, 
then to her husband, Captain H., for life, with 
remainder to her children, with a gift over 
in the event of her dying in the life of her 
husband 'without having children. She died, 
leaving children by Captain XT., and by a second 
maixiage : — Held, that the latter were not en- 
titled to paiticipate in the fund. Stopford v, 
Chaworth, 8 Beav. 331 ; 9 Jur. 369. 

12. A. B,, a widower, settles lands to raise 
100?. a year for his eldest son, and lOO?. apiece 
for his younger children, and afterwards he 
marries again and has children by his second 
wife ; decreed, the children by the second wife 
were equally entitled with the other younger 
obildten: though the portions of the younger 
children were by the settlement to be paid 
according to their seniority, yet, in case of a 
deficiency, they shall be paid in average. The 
portions of the younger children, who died in 
the life of their father, not to be raised in 
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tmifl by son nort^angbtjer” ?nti?t 
n<ierstc^d no |$sne ; ” and tl^at ongbt 
to “be retrained from comnDiiitfeing waste. 
'<? V, Ze^s, I Atk. 432. 

A devised Ms- read estate to his son F., 
ng his life, remaindei' after his decease to 
eldest son that shotdd ‘be then living, 
ainder over : F. snSered a recoverv. and 
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favour of the administrators ; othoiwise, if any 
of the daughters had married in^ the lifetime 
of their lather and afterwards died. ZT^th- 
waite V. Bmthvalte, 1 Vern. 334. 

1. Testator bequeathed a residuary personal 
fund to trustees, upon trust to apply the 
dividends for the maintenance of his children, 
until the youngest should attain twenty-one, 
and then to divide the same equally between 
JB., B., E., and F., children by his former wife, 
and G. and H., children by his present wife, 
and such other child or children as might be 
living or as his said wife might be eneemte 
with at his decease. The testator, at his death, 
loft two other children be&idcs those named 
in Ms will, viz., A. and 0., who were children by 
his first mairiage: — Held, under all the cir- 
cumstances of the case, that they took no 
interest in the fund. Staim v. Barnard, 2 
Y. Sc Coll. C. C. 539 ; 7 Jur. lOf'O, 

♦ 2. A bequest to all and every the child and 
children of A,, includes every child born before 
the period of distribution; which in this case 
was the attainment of twenty-one by the 
eldest, the marriage of daughter, or death of 
child under twenty-one, leaving issue. Upon 
the general rule, a child by subsequent mar- 
riage was included, notwithstanding strong 
implieaiion in favour of children of prior 
marriage. Barrington v, Trutraw, 6 Yes. 345. 

See also Powek, XYII, i. 


XVIII. CHild, Son, Daughter, etc., 
as Words of Limitation. 

I, Son, BMest Son, as Words of LunUation, 

7678. 

II. Children as a Word of Lmltatmi, 7680. 

I. SOir, ELDEST SOK, AS WOEDS OF 
LIMITATIOK. 

3. Devise to U. for his natural life, and no 
longer, provided he takes the name of B., and 
after his decease to such son as he should 
have lawfully begotten; and for default of 
» such issue to W. and his heirs for ever Held, 

that upon the true construction of the will, 
, I \ and to effectuate the manifest gcneial intent 

' I of the testator. L, must be construed to take 

[ j ^ an estate in tail male. Bohimoii v. Ilich, 3 

^ Dro.E 0.180. 

^ 4. A. devised all his lands, etc., to Ms wife, 

m ; ' ' " ^ should happen that she should have 

A , . ^ bo. ton nor daughter by him begotten upon 
f' f \ ' :h.er body, and lor want of such issue, then 

a' ' ; the said premises to return to Ms heirs for 
I' ' ; j -ever, pa.ving to two other brothers 150A within a 
.fr'ff":* ^ f' year' after the wife’s death. Decreed to be an 

tie wife, and not an estate for 

• _ life onl:^^ that by son n 

' . . ’ ’ \ vW' ntideiSif,nAd rjA lisUftnA f ” a 


declared the use to himself in fee :-~IIeld, 
that F. took only an estate for life, and that 
the recovery was bad : for where a particular 
estate is expressly given, it shall not be altered 
by any implication from subsequent words, 
especially where such implication, if admitted, 
defeats the general intent of the will. Foord 

V. Foord, 3 Bro. P. C. 124. 

6. A testator declared liis will to bo, that 
his propel ty be inherited by his nephews, G. 
and T., and the sons of his late brother A. 
during their lives, and after the decease of 0. 
and T. that the eldest son of 0. and the eldest 
son of T. inherit the said pioperty during 
their lives, and so on, the eldest son of each 
of the two families to inherit the same for 
ever; and that each two of the succeeding 
inhciitors should inherit the said property 
free from incumbrances -—Held, that C. and 
T, took estates for their lives, with remainder 
to their eldest sons respectively for their lives, 
with remainder to 0. and T. in tail male. 
Bhrshrooh v. Forshrooh, 3 L. B., Ch., 93 ; 16 

W, R. 290. Afiiirming S. 0. nom, Foshmh v, 
Foshrooh, 2 D. B., Eq,, 799 ; 12 Jur., S,, 
285 ; 14 W. B. 537 ; 14 L. T., N. S., 282, 

7. Devise in trust for A. for life, and after 
the decease of A., in trust, to permit such one 
child of A., and the heirs of his or her body, 
to receive the rents as A. should appoint by 
deed or will, and in default of appointment to 
go to his eldest son and the heirs of his body ; 
and in case there should be no son, to and 
amongst his daughters, and to the heirs of 
their bodies, share and share alike ; and in 
default of such issue, in trust for B., C., and D. 
successively for tlioir lives, with similar re* 
maindeis respectively to them as to A.’s sons 
and daughters, with remainder over in fee, 
and a residuary devise to A. A. by will 
appointed to his eldest son, who died without 
issue in his lifetime : — Held, first, that A. took 
an estate tail in remainder, after the estate 
devised to his eldest son, in default of appoint- 
ment. Bell V. Bell, 15 Ir. Ch. R. 517. 

Held, secondly, that the words, “in case 
there shall be no son,” did not give an estate 
by implication to the other sons ot A. Ih. 

8. A devise and bequest of fieehold and 
chattel interest to M. for life, and in case 
he should die unman ied, or without children, 
to revert for the residue of their different 
iperiods to T. H. Held, that M. M. took an 
estate for life only. A bequest of terms for 
years upon trust to permit S. M. to receive all 
the rents, issues, and profits, and to dispose of 
the same as she might think proper, and upon 
faither trust that 8. M. should pay, out of the 
rents, issues, and profits, certain debts and 
legacies, and that the premises should wVert 
for the residue of their different periods to 
T, H, : — Held, that B. M. took an estate 
life only. Fgan v, Morris^ LB &; G. 

Plunk. 297. i ^ , 

9. Bequest of personal estate tO 

his first and other sons after him, in Hi ifaal 
mode of succession ”:“n.Held, that Aitbok for 
life only. BjparUng v. Farhar, 29 Biat. 450. 

10. A testator hequeethed moneys, lent m 
mortgage, to A. for life, with remainder to his 
“ first and oth er sons.” The will also contained 

, ' devises of fee simple, freehold, and chattel 
' lands to the first and other sons of A. succes- 
sively : — ^Held, that the first son of A. took the 
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whole mortgage money absolutely. Re Staun^ 
ton, U Ir. Oh. B. 98. 

1, A testator by iiis will directed the trus- 
tees therein appointed to call in a ceitain snni 
of money to which be was entitled, and im est 
the same in the purchase of freehold estates 
in lands or hereditaments of a clear estate of 
inheritance, for the use of his son A., for and 
during his natural life, and after bis death to 
the xise of his fiist and other sons according 
to seniority of age and jrriority of biith and 
in case A. should happen to die without issue 
male, then in trust for his second son B., and 
the heirs male of his body, according to 
seniority of age and priority of bii th ; and 
desired that his sons and the several persons 
who should be in possession of such estates 
should have a power to make leases not ex- 
ceeding three lives or thirty-one years : — Held, 
that A. was entitled to an estate tail in the 
lands to be purchased. SeThert v. Rhmden, 1 
Hr. & Wal. 78. 

2. A testator bequeathed the life use of all 
his funded property, moneys, and securities 
for money, to his sons A. and B., share and 
share alike, for their li'v es, with power to them 
to invest it ; and after their respective deaths 
he directed the issues and profits to arise 
therefrom to go to their respective eldest sons 
born in wedlock, share and share alike, for 
and during each of their natural lives and 
life, and so on to the eldest sons of the eldest 
sons born in wedlock in succession, share and 
share alike, on their attaining their respective 
ages of twenty-one, subject to certain bequests, 
with cross limitations to A. and B., if they 
both died without male issue, among their 
female issue as they should respectively ap- 
point. There was no son of A. born at the 
testator’s death: — Held, to carry out the 
general intent, that the will must be construed 
to give the eldest son of A., who was born 
after the testator’s death, an estate tail in 
real estate, and therefore that he took an 
absolute interest in his share of the testator’s 
personal property. Be Cleanj, 16 Ir. Ch. E. 
438. 

8, Direction that any property might be 
sold except Glencoe, which was to remain in 
the family as long as there was a lineal son 
descendant of before-named sons, and if no 
lineal male descendant from, the eldest, the 
next to be entitled, and so on : — Held, that 
this clause created an estate tail in possession 
in the eldest named son. Mannox v. greener ^ 
U L. B., Eq., 456 ; 27 H. T., H. S., 408. 

4. Bequest of property (moneys to be laid 
out in land) to L., and afterwards to his 
eldest lawfully begotten son, etc., remainder 
to others in succession ; with a direction that 
in case of the decease of an eldest son, in any 
of the cases, then the propeity^ to go to the 
second son, and so on according to primo- 
geniture; but in every case a grandson to 
inherit before a younger son, and before the 
next named in the entail, or any of his sons : 
-^Held, upon the language of the whole will, 
that the testator did not regard L. as the 
Stock or stirps, but looked to the sons of H. 
as the parties from whom the property was to 

f 'e in succession; and that H. took an 
for life only, Mmt v» Irnyford^ 9 Hare 

fact, that wherever a limitation occurred 






in the will in favour of sons, it was accom- 
panied by the provision that tliey should take 
in order of primogeniture, and that there was 
no such provision as to grandsons : — Held, to 
indicate that the sons were intended to take 
by paiticular description, and the grandsons 
as a class. Tb. 

The authorities which establish that a son 
or sons may be construed as a word of limita- 
tion, to effectuate the intention ot a testator, 
do not therefore or necessarily lay down any 
rule by which the Court can be guided in 
determining upon such intention. Id,, 9 Hare 
730. 

The question is, whether “ son ’’ or “ sons 
be used as Qiomen collcctivum, ; upon which a 
subsequent limitation in favour of grandsons 
has an important bearing. Ih. 

The prohibition against suffering a recovery 
constined to apply only to such of the devisees 
as would have power to bar the entail. Id. 9 
Hare 733. 

Where an estate for life is given by clear 
words, the mere imposition of a charge on the 
tenant for life will not have the effect of 
enlarging the estate. H. C. 4 H. L. Ca. 617. 

A testator, by a will written on the pages of 
a small note book, divided his property into 
three classes, marked No. 1, No. 2, No. 3. He 
devised these classes of property to persons 
designated by letters. The order of “suc- 
cession ” was marked in one page (54) of bis 
will. This page contained the words, “The 
eldest and other sons to inherit before the 
next letter.” The persons designated by the 
letters were all named in a card, which was 
referied to in the will, and which card w^as 
with the will admitted to probate, ^K. was 
the testator’s wife, to whom was given an 
estate for life in all the classes of the property. 

The will required implicit obedience to certain 
orders of the testator on the part of “the 
individual first to inherit after K. and if 
not, “the property aforesaid set down and 
particularised in No. 1 to go to M. ; if not, to 
L., and afterwards to his eldest lawfully be- 
gotten son, etc.” There were similar expres- 
sions with regard to N. and 0. The card 
showed that these two letters were intended 
for the eldest sons of the two nephews, but 
who were then unborn. The property No, 1 
consisted of very large sums in stock, which 
the executors of the will were to invest in the 
purchase of real estate ; and in page 54, H. 
was named as the person to take No, 1 after 
I the life estate of K. A grandson was “to 
inherit before the next named in the entail, or 
any one of his sons.” Class No. 2 consisted of 
a small estate in land, and by page 64, 0* was, 
as to that, to succeed to K., and tlio^ estate 
there given to O. was expressly a life estate, » 
with remainder to his eldest and other sons in 
tail male'; and it was there also said, “ a grand** 
son legitimate shall inherit before a younger 
son ” Class No. 3 consisted of certain estates 
in Suffolk; the “succession” there was<pag4 
54) “first to K., then to M,,” and th© devise 
(page 47) was “ first to K. and then to M,, 
and afterwards to his eldest legititet© son, 
and then to his other legitimate sons ifi order 
of piimogonlture, provided, but not else, the 
eldest have no issue male ; if he have, it will 
go to him, and so on to the other sota^ in lik©' 

; manner. “Alter the decease of K*, 1 | j 
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bequeath all tlie piopertj^ afoie=aid to BI and 
his heirs male, in the niannei aloiesaid, as in 
the case of L., etc., at paa^e 2, and I mean and 
order that this mode shall pre\ail throughout 
the whole entail, under precisely the same 
injunctions ” Held, that reading all the 
parts of the will together, L. only took a life 
estate in No. 1, with lemainder to his eldest 
and other sons in tail male . — Held, also, that 
this %\as not an executory trust, Ih. 

1. XJndei a demise to trustees upon trust to 
permit A. to receive the rents for his life, and 
after his decease upon trust to permit his first 
sou and the heirs of his body “ to receive the 
rents for theii lespective lives, se\erally and 
succesai\ely in tail male,” and in default of 
such issue* ovei, A. takes an estate in tail 
male, and not merely a life eetate. Ihigo v, 
Willimn, U L. E., Bq , 224 ; 41 L. J„ Ch., 661 ; 
26 L. T, 901. 


II. CHII.BUEN AS A WOEB OF IIHI- 
TAFIOK. 


1. Oifi of Beal Bstate to Parent and 

Children, (Btdeln Wild'scase)^l^S^, 

2. dfi of Fenonalty to Parent and ChiU 

dmif 7681. 

3. When joi7wd with other Words as for 

ever, in Suecession, etc,, 7684. 

4 Where Gift over on Ptath without 
Children, 7684. 


1. Grift of Keal Estate to Parent and Children. 
(Eule in Wild’s case.) 


2. Devise to M. J. and to all and every the 
child and children, whether male or female, 
of her body lawfully issuing, and unto his, 
her, and their heirs as tenants m common : — 
Held, M. J. took estate foi life, with remain- 
der to her children as tenants in common. 
Jeffery v. Ilomjyvood, 4 Madd. 398. 

3. A devise to J. and his children; if he 
has then children, they take with their father; 
but if he has none, it is an estate tail. Cook v. 
Cook, 2 Vern. 545. 

4. On a devise of lands to testator’s sisters, 
M, and L., share and share alike, “and, in 
case of their demise, their respective shares 
to be equally divided amongst their children 
or lawful heirs”:— Held, that they took an 
estete only for life, witli remainder to their 
children in fee as tenants in common, and as 
to one of them, not married, her share, not 
being disposed of, would, in the event of her 
not having any child, descend to the heir-at- 
^,, ’Bmen v. Scowerqft, 2 Y. & Coll. 640: 

Ixoh. Bq., 25* 

’6. When ’there is a devise of land to “A. B, 
,.and hi$ ‘ children,” and at the time of the 
devise he has no child, the word children is 
fi^ a^l^ord of limitation, ahd the 
■:^st .taker shall have .an estate tail ; if he has 
dhildmn it is primaffatne a word of purchase, 
a]|d' gives joint estate to him and his children < 
m |>nhhasets'. . But eithet of these ;consf 3 mc- ^ 


tions may be defeated bv the plain intention 
of the testatoi, to be collected ii oni the whole 
of the will. By7ir/ \ By7ifj, 10 H. L. Ca. 171 : 
7 Jur., N. S., 1135 ; 31 L. J , Ch , 470 ; 10 W. E. 
63.3; 7 L. T., N. S., 1 Alfnmini' S, C, nom, 
Wehh V. JB7j7ifj, 26 L. J., Ch, 107 ; 8 De 0. M. 
& G. 633 ; 6 W. E. 64 ; 2 Jur., K. S., 1243 ; 
2 Kay Ac J. 669 ; 4 W. E. 657. 

A testatrix, in a hologiaph will, gave 
trust to my executors for my niece, B , and 
her children, all my Quendon Hall estates in 
Essex, provided she takes the name of Cranmer 
and arms, and her childien, with my mansion- 
house, furniture, plate, books, linen, Archbishop 
Cranmer’s portrait by Holbein, India cabinet, 
sti iking watch, and my diamond earrings as 
heirlooms, with my estate.” The niece died 
bclore the testatrix, Icaiing sciei-al children: 
— Held, that childien was a woid of flexible 
meining, and that on the whole context of 
this will it must be read as a woid of limitation, 
so that the eldest son of the niece took an 
estate tail in the devised property. Ib. 

Obseivations on Wild’s case (6 Co. Eep. 17). 
Ik 

6. Lands held under leases for lives per- 
petually renewable were devised in 185.1 to 
M. (who did not marry till after the death of 
the testatrix), and to any child or children 
she might have, in such shares, etc., as she 
should appoint; and in default of appoint- 
ment, among such children ecjually, it moic 

I than one, as tenants in common, “and to 
their respective heirs and assigns,” and if but 
one, to such one, his or her heiis and assigns, 
upon sons attaining twenty-one, and daughtois 
twenty-one or marriage; “and in default of 
any such issue,” or, there being such, all 
should die under age or unman ied as afore- 
said, over absolutely. By a codicil the testa- 
tiix vested her lands in trustees to preserve 
the seveial contingent remainders m my will 
mentioned,” and to procure lenewals or fee- 
farm grants of the picmises Held, that M. 
took only an estate for life. Be Mayles, 1 
L. E , Ir., 155. 

7. A testator by a will made in 1823 gave 

^ “the whole of my landed property, situate, 

etc., to my eldest son H. W., and to his 
children lawfully begotten. In case of his 
dying without issue male or female I give the 
same landed propeity to my second son 0. Xn 
case ot 0. dying without children or child 
lawfully begotten, I give the same lauded 
property to my dausrhter Harriet and to her 
child or children lawfully begotten; and, 
should she have no children, she shall have a 
power of bequeathing it to whomsoever she 
pleases. I do hereby give and leave a full 
discretionary power to each of my ehildren 
arriving at the possession of this landed pin- 
perty, to dispose of it by their will and testa- 
ment to one, or to each, of their children, in 
such manner and in such proportions as to 
each of them, my children, shall seem meet 
and right and proper. My reason for this is 
that as there is a title of baronet in the family 
the eldest son ought to possess somethinar 
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C. died dnring the life of his elder brother, 

but left a daughter, H. W. after eiiteiiiig into 
possession disentailed the estate, and devised 
it to his wife’s nephew* — Held, that H. W., by 
virtue of the rule in case (6 Co. Eep. 17) 

took an estate tail under the will; that the 
existence of the power did not alfect the appli- 
cation of the rule, nor was it affected by the 
use of the word “ child ien”-~m one instance 
applicable to the sons and daughter of the 
testator, and in the other instance meaning 
their sons and daughters. Seale v. Baiter 
(3 B. & r. 485) approved. Clifford v. Koe, 5 
L R., App, Cas , 447 ; 43 L. T. 322 ; 28 W. R. 
633. 

The rule in WiUTs case (6 Co. Rep. 17), even 
if only a rule of construction, is not now to be 
departed from. Ih. 

It is consistent with that case that the 
primary sense of the woid “ children ” is issue 
of the first generation. That jirimary sense 
is displaced when circumstances lender the 
rule in Wildes case (6 Co. Rep, 17) applicable, 
on which the word becomes a word of limita- 
tion and not of pui chase. Ih. 

1, The rule in Wildes case (6^Co, Rep. 17) is 
not inflexible, and will not be applied where its 
application would defeat the manifest inten- 
tion of the testator as collected from the 
whole will. Grieve v. Grieve, 36 L. J., Ch., 
932 ; 4 L R., Eq , 180 ; 16 L. T., N. S., 201 ; 15 
W. 11. 577. 

Devise of house to A. and B , and to their 
children, and if they have not any, to C. and 
his children, the furniture to go with the house. 
A. ancl B. had no childien at the date of the 
will Held, that having regaid to the teiras 
of the will, and paiticularly to the direction 
as to the furnituie, to appl> the rule in Wlld\s 
case, and thereby give A. and B. estates tail, 
would defeat the intention of the testatrix; 
that in such case it was not imperative to 
apply the rule; and that A. and B. took the 
house and furniture for their respective livjes, 
with remainder to thechildieuof each coming 
into esse dming such lives. Ih, 

2 Whke there was a devise to R. B. and 
J. B, as tenants in common, “and in their 
respective pioportions to their children, or ac- 
cording to their wills” ; and at the date of the 
will J. B. had children, but R. B. had none: — 
Held, not to be a devise of estate tail, or a 
gift to the children together with their parent, 
but to be a gift in fee simple to B. B, and 
J, B. as tenants in common, with a superadded 
executory devise at the death of each to his 
children or to his devisees. Re Bmlmmter's 
Estate, 47 L. T. 514. 

3. A testator bequeathed all his estate 
(which consisted wholly of personalty, or of 
real estate distiibutable as personalty) to his 
wife absolutely, “for the benefit of herself 
and children ; ’’ and appointed her executrix* 
He left his wife and six children surviving. 
The widow proved the will and died. During 
her lifetime one of the children, a daughter, 
married and died :---Held, that the children 
took as joint tenants whether in remainder or 
pthetwise, and semUe, that the wife took only 
estate for life. Armstrong v. Irmsironff, 7 
Eq., 618; 17 W. R. 570; 38 H J., Oh., 
, ^;^fD.T.,H.S.,776. 

^ ^ 1 1 A1A also, that the daughter did not, by 
j s®ver the joint tenancy. J&. 


2. 0iffes of Personalty to Parent and Children. 
(a) III General, 7681. 

(5) When Gift to Parent for her Separate 
Use, 

(o) Gifts to Parent for lenefit of Children, 
Absolute Interests, See SLV. post. 


(a) In General. 

4. Bequest of money in the funds to A., in 
trust for B , an infant, and for such younger 
son or sons as B. shall have, equally to be 
divided between them; and, in case there 
shall be but one younger son, then the whole 
to him* — Held, that B. took only a life in- 
terest, subject to which Ms younger children 
took the whole. Garden v. Pulteney, 2 Eden 
323 ; Ambl. 499. 

5. Where testator devised four parts of his 
personal estate to B., and the children born 
of her body, and B. had no child at the date 
of the will, but had one child born afterwards, 
and B. died in testator’s lifetime : — Held, that 
the legacy was not lapsed, for B. did not take 
an estate tail but as a joint tenant with the 
child, and that the child took the whole by 
survivorship. Bn far v Bradford, 2 Atk. 
220 

Children are w’-ords of purchase, and not of 
limitation, except it is to comply with a testa- 
tor’s intention, and it can take effect no other 
way. Ib. 

6. Legacies to A. and “ to the heirs of his 
body ; ” to B., “ to be secured to her and the 
heirs of her body ; ” to T., and “ to her issue,” 
are absolute legacies ; but legacies to S., and 
“to her beiis (&ay childien),” give 8. only a 
life iutoiest. Crawford v. Trotter, 4 Madd. 
361. 

7. Testator gave to his daughter and her 
children 5,000^ , 8,000?. to be paid in one year 
aftei his decease, and 2,000?. after the decease 
of his wife, and appointed A. B. trustee of 
those sums for his daughter and her children. 
The Couit declared the 5,000?. to be in trust 
for the daughter for life, and after her de- 
cease for all her children, whether born in the 
testator’s lifetime or after his decease. Morse 
V. Morse, 2 Sim. 485. 

8. Held, that under a bequest of 40,000?. to 
Lord H., and Ms children, to be secured for 
their benefit, Lord H. took for life with re- 
mainder to his children, and not as joint 
tenant with them. Vmylian v, Meadfort 
iMaryuu), 10 Sim. 639; 9 L. J., H. 8., CM, 
271 ; 4 Jur. 649. 

9. Bequest of money to be invested in trust 
to “pay the dividends and premiums to accrue 
therefrom for the use of the children of my 
brother H., share and share alike, and after 
their decease to be continued to their chil- 
dren”:— Held, that the children of H. took 
life estates only, and there being no gift over 
the grandchildren took the principal 
Myde v. Cullm, 1 Jur* 100. 

10. H. devised an estate at L. to M. for life, 
with remainders over (wMch failed), with an 
ultimate remainder to M.’s own right heirs. 
On the death of H., M. entered into possession, 
and in 1839 pari of the estate was taken by a 
poor-law union, under the conapulsory powers 
of the 5^6 Will. 4, o. 69, and the purchase 
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money paid into court. M. de\ isod her estates 
at L to W. for life, with remainder to her 
own right heirs, W. being such right heir ; 
and M. then bequeathed the dividends of the 
fund in court to W. for life, and after be- 
queathing legacies, and referring to the 
surplus of her effects and moneys, she, snb- 
iect to the paTmeiit of debts and to the life 
estate, bequeathed the same to the children 
of W., as tenants in common, to he paid to 
them at twenty-one Held, that W. had only 
a life interest in the fund in court, and that 
on his death his nine children were entitled to 
it. Me IIor7ieTi 5 Jur., N. 8., 996. 

1. Where there is a gift to parents and chil- 
dren, and there are children living at the 
time, it is a gift to all {per capita) as tenants 
in common. If there bo no children living, 
the parents take for life, with remainder to 
the children. Paine v. Wagner, 12 Sim. 184. 


testator’s death for a pressing exigency. 
Cnrtis V. Graham, 12 W. B, 993 ; 10 h. 

K S., 734. 

9. Where a testator gives property to a 
parent and his children simplicitcr, and he 
has children then in esse, the parent and chil- 
dren take together, either jointly or in common; 
but if there be siiperadded words importing a 
settlement, the parent takes for life, with 
remainder to his children. Maso^i v. Clarke, 
17 Beav. 126 ; 1 W. B. 297. 

Bequest “ to A.” (who was enceinte at the 
lime) “ and her children ” : — Held, that A. and 
her children took as joint tenants, and no child 
having survived the testator, that A. was abso- 
lutely entitled to the legacy. 2h, 

B/H. bequeathed 2,000^. consolidated an- 
nuities unto M. W., and her children, and 
directed that the residue of his property should 
be invested, and the interest thereof |)aid half- 
ycailv to M. W., for her use and her children, 
until B. P. H. should be married, and her first 
child that lived to he one year old. The^testa- 
tor then directed, that all the consolidated 
annuities remaining in his name should be 
equally divided between M. W. and E. F. H., 
lur their use and their children, share and 
share alike ; and in case E. P. H. should leave 
no ihsuc, then the remaining consolidated an- 
nuities should devolve to M. W.’s children. 

: M. W. had only one child, who died under age 
ill 1790, a few months before the testator. 
E. P. PI. married, and had only one child, who 
died in 1805, aged seven years. E. P. H. died 


their interest. E. G. to pay her mother 
during her life the sum of 401. per annum 
Held, that E. G. was entitled for life, with 
!remainder to her children born at and after 
the death of the testator. Ogle v. Cortlwrn, 
HE.X,KB.,Ch., 837. 

15. P'estator gave 200^. to each of his nieces 
and their children, to be paid within nine 
months after the death of his wife, among&t 
his nieoes and their children as his %vife should 
by will appoint. The wife died without having 
made any appointment. The executois, u ithin 
nine months after her death, paid the legacies 
to her nieces. They afterwards died without 
having had any children Held, that the 
payment was properly made. Pyne v. Pranlt- 
I aim. 468 ; 2 L. N. B., Ch„ 41. 

I ; 6. Where the will contained a clause, “ ob- 
serving that E. B. and his family arc my 
’ rdsiduary legatees for all but cash or moneys 
■ m balj|d^ Held, that F. B, and his children 
took Ifo r^idue as joint-tenants, and that long 
' annuities Ool'umbian bonds, and a promissory 
note wbte hot within the exception of cash, 
eta .Beales v. Crisford, 13 Sim. 393 ; 13 L. J., 
H. S., Ch.; 26; 7 Jar. 1076. 

7. Held that- a beopiest of 307. a year to A., 
togethei with her children B,, C., and D., and 
for their joint maintenance, v/as a bequest of 
that annual sum to the mother and fier children , 
as joint-tenants, fox the life of 'the longest 
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daughter took a life interest in the subject 
matter of the bequest, with remainder to her 
children, Ih. 

Where both a parent and his children are 
objects of a bequest of personalty the tendency 
of modem decisions is to construe the limita- 
tions as a gift to the parent for life, with 
remainder to his children. S. C, 26 Beav. 195. 

1. Testator by his will, which was not 

attested so as to pass real estates, declared 
that his property, with what she was entitled 
to, should produce for his wife an annuity of 
100^.; to each of bis two daughters 1002. per 
annum, for themselves and their children ; ” 
and bequeathed tbe lesidue of his property to 
his son W. Subsequently M., one ot the 
daughters, died, and by a codicil the testator 
directed the 1002. per annum, etc., provided for 
M., to be equally divided between W. and J. L., 
tbe other daughter. By a second codicil he 
directed that, in the c\entof W.‘s death without 
issue male, then after the decease of his (the 
testator’s) wife and J. L., his remaining pro- 
perty should go over. J. L. had no children at 
the date of the will, or at the time of the 
testator’s death, nor did she take any other 
benefit under the will and codicil than those 
mentioned : — Held, that J. L. took only a life 
interest in the resjieotivo gifts to her. SemMe, 
that if it had rested on the will alone she 
would have taken a perpetual inteiest in it. 
IleTGH v. 3 Br. & War. 89 ; 1 Con. & L. 

270; 4 Ir. Eq. E. 2S4. Eeversing 3 Ir. Eq. 
E. 163. 

SemhU\ the rule in Wlld'’s case (6 Co. Eep. 
17) is inapplicable to bequests of personal 
estate. Ih. 

2. Bequests “to A. and her children,*’ ex- 
pressed in another part of the will as a gift 
“to A. and her family ” Held, that A, took 
for life, Wanl v. Go'cy, 26 Bcav, 483; 29 

J., Ch.» 74. 

3. Bequest of iiersonal estate to A., “and 
to his first and other sons after him, in the 
usual mode of succession ” Held, that A. 
took for life only. 82 )aTling v. Farlicr, 29 
Beav. 450. 

4. A testator gave all his property for the 
use and benefit of his wife and children, as 
Ms trustees should think proper, during tbe 
widowhood of his wife; nevertheless it was 
his desire, subject to a sum to be set apart 
for his daughters, that all the rest should be 
equally divided between his wife and cbildren 
on their severally attaining the age of twenty- 
one, and his wife continuing his widow and 
unmarried. The testator left his wife and nine 
children -.—Held, that the property was divisi- 
ble into tenths, each of the children being 
entitled to one-tenth upon their respectively 
attaining twenty-one, the widow during 
widowhood receiving the income of the shares 
of minors, and apiilying them for their benefit. 
Balmm V. Ildmarshi 5 Jur,, S., 1380. 

^ 5. A father directed that the share of his 

daughter should accumulate during the life 
of her husband, and after his death, if there 
Abuld be any children living, ** it should be 
secured for their benefit and that of their 
' ■ , mother if no children, that it should go to 
. ' the daughter absolutely Held, that after 

'/ : the death of her husband the daughter was 
; ; ; -entitled to the income for life, and with 




der to her children. Cmhe v* MpgheSi 


41 L. J., Ch., 693; 14 L. E., Eq., 415; 20 
W. E. 793 ; 27 L. T., N. S., 366. 

6. A mother gave 1,4002. to trustees in trust 
to pay the income to M. for life, and the 
capital to her children (excludiug her two 
eldest sons) who should survive her and attain 
twenty-one, She also gave 1,5002. to each of 
her two eldest sons, and the residue to M. and 
such of her children, including the two eldest 
sons, as should attain twenty-one : — ^Held, 
that the wife and children took a life estate 
in the residue, with remainder to such of her 
children as should attain twentv-ono. Me 
Owen, 12 L. E., Eq„ 316 ; 25 L. T.,“N. S., 489. 

7. A husband gave all his real and personal 
estate to his wife tor the use and benefit of 
heiself and all his children, whether born of 
his former or of his present wife, and he 
appointed his wife and three other persons 
his executors ; — Held, that the wito and chil- 
dren took as joint tenants, JVewlU v. JVemUIt 
7 Jj. E., Ch., 253 ; 41 L. J., Oh., 432 ; 20 W. E, 
308; 26 L. T., H. S., 175. Eeversing 12 L. E., 
Eq , 432 ; 40 L. J., Oh., 640 ; 25 L. T„ N. S., 21 ; 
19 W. E. 1001. 

8. A husband who died in 1853, possessed 
of chattels real, and leaving a widow and 
seven children, of whom six were minors, by 
bis will of 1837 bequeathed all his property 
to her, should she continue unmarried, for the 
benefit of herself and his family. If she 
mairicd again, she was to receive 1002., and 

: the remainder of his xmoperty was to be divided 
I share and share alike among his children and 
the survivors of them. He appointed his wife 
i to execute his will according to the real 
i meaning and spirit of what was thus specified, 

I and recommended her to be guided by the 
advice of the Eev. H. II. in all matters relating 
I to the disposal of his property and the cduca- 
' lion of the children, and the advancement of 
I their well-being in society : — Held, that the 
children took no interest in possession, but 
that the widow took a life interest duriog 
widowhood, with a power of appointment, 
among the children, who, in default of appoint- 
ment, would take as tenants in common. 3HU 
V. mu, 11 Ir. E,, Eq., 158, Affirming 9 Ir. E., 
Eq., 104. 


(h) Where Gift to Parent for her 
Separate Use. 

9. Testator gave 5007. “ to the sole uses of 

K., or of her children for ever/’ took an 
interest for life in the 5007., and it belonged 
to her children after her death. Ummuum v. 
Wfflitingale, 1 Cox 341. 

10. A testator gave a sum of money in trust 
for his daughter, a married woman, so as not 
to be subject to the debts, acts, or control 
of her husband ; and gave an equal sum to a 
second daughter (also married), “ in trust, as 
aforesaid, for the use of herself and children”: 
—Held, that the second daughter took an 
estate for her separate use for life, witK re- 
mainder to her children. Mremlh v. Prme% 11 
Bim. 257. 

11. Testator directed that the legacies given 

by his will to females, married or single, 
should be lor their own benefit and their 
children, and should never be subject to the: 
control of their respective husbands 


' 

: 'i 

' 


iM ^ 


l\:' 


'-f 





rC 84 WILl-OHn.., SoK, o, I.MO=,. 




i' 

I ' ' 


that, the fetaales took for thdr lives, to tlwir j 1 
separate use. mth remainto to their children. . 

L^betofato, by to will, gave to his n^^^^ 

®;d “ to^he? hehs,1oi to sV^Tte ^e • tWs 

sum of 1^,000^. to be invested in consols in tbe 

and to apply it most condneive to their in 
t-’rest; E^O- to pay hei mother during her 
life the sum of 401. per annum :— Hell, that 
E G. was entitled to life, with remainder to 
her children born at and aftei tae dea^ of 
the testator. Ogle v. Corthorn, U L. J.. h. 

""2 feVestooTmanied woman to the 
benefit of herself and such children as she 
then had. or might thereafter have by her 
then husband, fiee from the control of her 
husband :-Held, that she took to life, with 
remainder to such children. Je^ery v. Se 
Viire. 24 Beav. 296. 

a A testator, having by her will given a 
le^oy of 5,000i. to a married daughter, made 
a codicil revoking the legacy, and, in lieu 
thmof, gave 2,.foOZ, to her husband, and 
2 5001. ill trust for the daughter 
children, free fiom all debts or liabilities 
of Sisband :-Held, that the daughter was 
Sed to the income of J'® 

with remainder to all her childien ^ to the 
capital, rroggatt v. Mardell, 3 De G. A bm. 

Beqtot^o^the interest of 6001. to A. for 
life, and as to the principal after the death of 
A and as “to all other property belonging to 
me that I may die seised and possessed ol or 
entitled unto, in trust to the use, benefit, and 
Lhoot of " B. and her children, “without the 
control or intermeddling of her husband, and 

to oe paid in such “ ^“•-Hold' 

Rba.Il in their discretion think fit . noia, 
th&t B. took a life inteiest in all the property, 
with remainder to all her children boin m A. s 


c'i 


lifetime, before and after the (leath of the 
testatrix. Scott v. Scott, 11 Ir. Ch. E. 114. 

5. Testator bOqneathed Ms residue hi trust 
for his daughter Sarah and her children, 
independently ot her husband, and her receipts 
alone, notwithstanding her coverture, to be 
from time to time a sufficient dischaige: 
Held that the daughter and her children 
living at the testator’s death were entitled to 
the residue in joint-tenancy. Do 
Be Witte, 11 Sim. 41 ; 9 L. J., H. S., Ch., 271 , 

Kh 4Jur*625, T<i 

S=..-. g A gift of residue to A., subject to the liie 

. 1 interest in B., “ for her own benefit and her 
r ' . hkMren, ot one only child, if she should have 
J , ^ toy/^ creates a joint tenancy between A. and 
“ H f her children* and not a life interest to her 
^ ^ S with remainder to children. 

: ! r i : f MU a, T65 ; 14 U B., Eq., 289 j 42 

' . ? ; 1 s ^ f A testator directed the trustees of his will 
tern the proceeds of >is 
tesauary estate upon trust as to one moiety 
‘ . 1 , V ^ pay to of fota P*’ 

^^oecIlYelv, and the- remaining one-hftffi to the 
' widow Of Ms nephdw,^ ;Mor ^h^sole and 

J' 

ri }i i , ; r 1 4 fi I 
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late nephew,” and directed that their, his, or 
h^r leceipt in writing should be a sufficient 
discharge to the payments aforo-aid : the 
trustees brought into court the share left to 
the widow, and she petitioned tor pryment 
out of the fund;-Held, that she ami iior 
children took as joint teiiants and that she 
was entitled to only one-fifth of the fund, and 
to be paid the income of the remaining four- 
filths tor the maintenance and education ot 
the children. Me Newsom, 1 U B., Ir. oiJ. 

3. 'When joined with other Words as for over, 
j in Succession, etc. 

8. Devise of a copyhold to trustees and the 
survivor of them, and the executors and ad- 
ministrators of such buivivor for ever, upon 
tiust, out of the lents and profits to pay cer- 
tain yeailv chaigcs, and the residue to T„ tor 
life * and from and after his decease, to pay 
the lesidue as aforesaid to T.’s children, and so 
on for ever ; and for want of children lavrtully 
begotten, to the testatrix’s daughters 

that T. took an equitable estate tail under this 
devise TmsJf v. Wood, 4 Jtljd. & C. 324 ; 9 
L. J.,k S., Oh., 105; 4 Jur. 669. ^ 

9. Testator, by his will, diiected that the 
profits of his share of a leasehold colliery should, 
during the time that the same was worted or 
workable, he equally divided amongst “ Ms 
wile and children, and their childien after 
them respectively ” *. — Held, upon the con- 
struction of the whole will, that the words 
“ their children after them respectively were 
woids of limitation. Snomball v. Procter, 3 
Y. & Coll. 0. C. 478 ; 7 Jur. 619. 

10. Under a testamentary gift “ to my brother 
B. and to his children in succession ” Held, 
that B. took an estate tail in the freeholds, and 
an aMolute interest in the leaseholds and 
general personal estate. Ti/rone (Marl) v, 

, ^Waterford (iVaupiis), 1 Be G. F. & f ^518 ; b 
Jur., N. B., 667; 29 L. J., Ch., 486; 8 W. R. 454. 

11. A father gave freehold, copyhold, and 
1 leasehold estates to his daughter tor life, and 
s should she live to become marriageable, leaving 

a child or children, for the support and mam- 
; tenance of such child, if there was only one, 
and if more than one in fail and equal proper- 
5 tions, “ for and during the term of their natural 
3 lives, and in like manner to their childien and 
- children’s children, each family having among 
1 them the father’s or mother’s share,” with a 

3 o-ift over on the death under twenty-one or 

before marriage of hia daughter Held, that 
* the daughter took an estate for life only, and 
not an estate tail. The limitations^ after the 
e daughter’s life estate were not all voi d, but her 

r children (if she left any) would take life estates* 

e JHamptoih v, JSohmn, 6 U B., Oh. D., 189 ; 48 
i U J.f Ch., 248 ; 36 U T* 287 ; 25 W* B. 459. 


A 




4. Where 0ift over ou Death withotit ChiWreu. 

12. A devise and bequest of freehold and 
chattel interests to M. M. lor life, and ill case 
he should die unmarried, or without children, 
to revert for the residue of their different 
periods to T. H. : — Held, that M. M, t^k igr 
estate for life only, v* JlfW% Id. h G* 

I’lunk. 297 
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1. A testator, tbe father of two daughters, 
who were his only children, gave his estate, 
real and personal property, equally between 
them, with a declaration that the share of his 
daughter A. should devolve, in case of her 
dying without children, to his daughter B. and 
her children. A. was married at the date of 
the will, but had no children B. was at that 
time married, and had two children. A. died 
without ever having had a child -—Held, that 
she was entitled to an estate tail in the real 
estate, and was absolutely entitled to the per- 
sonalty. Bacon v. Cosbij^ 20 L. J., N. S , Ch., 
213 ; 15 Jur. 695 ; 4 De G & Sm. 261. 

• 2. A testator, by his will dated in 1836, gave 
all his leaseholds and freeholds to hm three 
daughters, share and share alike ; but if either 
oi his daughteis should die leaving no lawful 
child or children, theii share or shares to go to 
his surviving daughters, share and share alike, 
to them and his (the testator’s) heirs for ever : 
— Held, that each daughter took an estate tail 
in her share of the fieeholds, and an absolute 
interest in her share in the leaseholds. Bonn 
V, Savory^ 2 W. E. 345. 


XIX. Gifts to Oo-asms. 
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II. Gift to First" a7hd Second" CotislnSi 

7685. 

III. Class of. IVhen Ascertained, a7id I)ist7'i^ 

iutio7i whether Per Stirj?es or Per 
Capita, 7686. 

I. WHO AEE IHCItTBED. IN OENEEAI. 

3. Testator by his will gave legacies to 
several persons by name, describing each of 
them as his cousin. By a codicil he gave his 
residuary estate to all such of his cousins 
both on his father’s and mother’s side as 
should be living at his decease, and to all the 
children of such of his said cousins as might 
theretofore have died or might die in his 
Hfetime. The testator left several first cousins 
and children of first and second cousins, and 
also one first cousin once removed, but all the 
persons named in the will were first cousins : 
— Held, that they alone, and the children of 
such of them as had died in testator’s lifetime, 
were entitled to the residue under the codicil. 
Caldecott v. Marrisofi, 9 Sim. 457; 9 L. 3., 
H. S., Ch., 831 ; 4 Jur. 885. 

4. A bequest to the testator’s first cousins 
or cousins-german ” does not include the de- 
scendants OI first cousins. Sanderson v. Baylaij, 
4 Myl. & C. 56 ; 8 L. 3 N. S., Ch., 18 ; 2 Jur. 958. 

5. Bequest to “all my cousins who shall 
be living at my decease, in equal shares ” : — 
Held (reversing 1 Jur., H. S., 789 ; 25 L, J., Ch., 
116 ; 3 Eq. Eep. 841 ; 3 W. E. 592), that in the 
absence of anything to explain the meaning 
of the testator, “ cousins ” must be construed 
to mean first cousins only. Stodda7i: v. JSfelso7h, 
'StangerY. Melson, 6 Be &. M, & G, 68 ; 2 Jun, 
n. S., 27 ; 25 L, J., Ch., 116 ; 4 W. E. 109. 

6. Under a bequest “ to my cousins (descend- 
ants from my father’s and mother’s brothers 
ani sisters) living at my death, and such of 

issue Eving at my death of any cousins of 
TUB* fiU, 



mine (descendants as aforesaid) who shall 
have died in my lifetime leaving issue living 
at my death,” “cousins” construed “first 
cousins,” although the testator, by a codicil, 
provided by name for all his first cousins, and 
excluded them from all benefit under the will. 
Sterenson v. Abingdon, 8 Jur., S., 811 ; 10 
W. E. 591 ; 6 L. T., N. S., 345. 

7. A testator made his will in the following 
terms : “ Knowing that without a will all 
relatives of equal degree would take equal 
shares, I wish on account of the unequal por- 
tions thus going to them to make additional 
gifts in favour of those hereinafter mentioned ; 
that is to say, 3,OOOZ. stock to each of those 
my cousins (naming six persons, who were all 
first cousins) in addition to and not as substi- 
tution for the shares they would otherwise 
equally take with my cousins (naming persons, 
one of whom was a first cousin, and the others 
first cousins once removed), in New Brunswick 
or elsewhere. The residue of my propeity I 
give and bequeath unto all my cousins, in all 
respects ” : — Held, that first cousins only were 
entitled to take under the residuary bequest. 
Bnrbey v. Burbey, 6 L. T., N. S., 573; 9 Jur., 
N. S., 86. 

8. In an ejectment on title, the plaintiff 
claimed under a will (made in 1861), whereby 
tbe testator devised the lands in question, 
which were of freehold tenure, “to my only 
son, during his natuial life, and after his 
demise it is to revert to the most deserving of 
his male issue lawfully begotten of him, if he 
shaE have such male issue, otherwise it is to 
revert to the nearest and most deserving male 
cousin, and a regular Power of the family.” 
The testator’s son died sine prole, having 
previously devised the lands in question to 
his only sister, one of the defendants in the 
present action ; the plaintiff claimed by virtue 
of the limitatiou over on the death of the 
testator’s son without issue, as the eldest of 
three brothers, the only male cousins of the 
testator Held, that the plaintiff was entitled 
to recover. Power v. Quealy, 4 L. E,, Ir,, 20, 


n. GIET TO “EIEST” ANB “SECOND” 
COUSINS. 

9. Under a bequest of a residuary fund to 
the testator’s first and second cousins, and 
the children of his kinsman, G. G., which 
children were first cousins of the testator, 
twice removed, aE persons related to the 
testator in the degree of second cousins are 
entitled. Charge v. Goodyer, 8 Euss. 140. 

10. Legacies to first and second cousins 
includes first cousins once removed, and a 
grand-niece being more distant. Mayatt v. 
Mayott, 2 Bro. C, 0, 125. 

11. A testator gave one-third of his property 
to his first cousins and two-thirds to his 
second cousins. At his death he left first 
cousins, second cousins, and children and 
grandchildren of first cousins :—H^M, that 
the term “second cousin” did not inolude 
children or grandchildren of first cousins. 
Be Pa/rlm, Bentlmn v. TUifeiw, 17 L. B., Gh, B., 
262; 50 L. J„ Oh., 639; 44 L. L 885; 29 
W. E. 855. 

gmre, whether the first cousins once and 
twice remoyed would have taken if there had 









WILL — Gifts to Bescehdahts. 


6. A testator gave property, after the failure 
of prior limitations, “unto my first cousins by 
my mother’s side, and the issue of such of 
them as may happen to he dead, per stirpes, 
and to their heirs, executors, adminisiiators, 
and assigns for ever, as tenants in common ” ; 
—•Held, that the words, “ and^the issue ” eta, 
did not make the class ascertainable in future, 
hut that the first consins esa parte maferna, 
living at the testator’s death, took vested 
interests, liable to be divested pro tanto, so as 
to let in all other first consins born before the 
peiiod of distribution. Baldwin v. Mor/ers, 17 
" aDe0.M.&a 


been one gift to the testator’s first and second 
consins. 2i. . . . 

Smile, that in such a case paiol evidence 
cannot be given to explain the i 

the testator. Grant v. Gra/nt (5 L. R., G. 1., 
727 ) discussed. Ib- ^ ^ ^ * 

1, Testator bequeathed a fund in trust tor 
his second cousins Held, that a first cousin 
once removed was not entitled to a share. 
Bridgnorth (Corporatmi) v. Collim, 15 Sim. 

541. ^ , 

2. Testatiix bequeathed her residue to her 
second cousins of the name of S., and the 
issue of such of them as were dead {per 
stirpes). She had no second cousins, hut had 
hatf three first cousins once removed of the 
name of S., two of whom were living at her 
death, and the other had died leaving children : 
^Held, that these two, together with the 
children of the one who was dead, were 
entitled, to the exclusion of first cousinsHwice 
removed, %e., grandchildren of a first cousin, 
though standing in the same degree ^ rela- 
tionship as second cousins. Slade v. Books, 9 
Sim. 886 ; 8 L. J., H. S., Ch., 41 ; 2 fe. 981. 

8. In constiuing a will, the well-definea 
legal meaning of a term used by the testator 
should not be altered unless there is some- 
thing in the nature of a context to show that 
it could not have been intended by the 
testator to have that meaning. Thus, a be- 
quest to “first cousins,” simpheiter, without 

a context, means cousins-german; and a 
similar bequest to “ second cousins ” includes 
only second cousins strictly so called, and not 
persons standing in the same degree as second 
cousins, as, for instance, childien of fiist 
cousins, or, as they are commonly called, first 
cousins once removed. A testator gave 


Jur. 267 ; 22 L. J., Ck, 665 
649. 

7. A testator devised a copyhold estate to 
his wife for life, and after her decease he 


cousins who were then dead, weie to take in 
equal shares per cagnta, Cogswell v. Chapman, 
6 L. J., N. S., Oh., 181 


■Held, 

that the residue of the testator’s personal 
estate devolved to his cousins-german living 
at his death, except that the issue of any 
cousin dying between the date of the will and 
the death took the prospective share of the 
parent. Upon the consti notion of the same 
will, the share of a cousin dying without issue 
between the date of the will and the death of 


Gifts to DmmtidmxtBn 

e Included. In General, 7686. 
^^Maler ^^MUest Male'' Beseend- 
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capita, and Class of when aseer** 
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descendatits of sticIi of them as might be dead, 
f&r in equal shares: — Held, not J.’s 

grandchildren only, but his children’s descend- 
ants in eveiy degree, entitled to shares. 
JilanhaU v. Scales, 3 W. E. 502 

1. Legacy to the descendants of A. and B. 
equally : all descendants (childien and grand- 
children) take_^^^* capita. Butler v. Stratton, 

3 Bro. 0. a 167. 

2. In a will descendants mean persons upon 
whom an estate will descend; and failing 
lineals, collateials are entitled. Best v. Stone- 
heiver, 10 Jiir., N. S , 1140 ; 34 L J , Ch., 26 ; 
13 W. E. 126; 11 L. T., H. S., 468; 34 Beav. 66. 

A testator gave the proceeds of the sale of 
his estates, after the deteimination of ceitain 
life estates, ^‘to such person or persons as 
shall at that time be the nearest in blood to | 
me, as descendants from my gi eat-grandtather, | 
S , and whose kindred with me oiiginates ^ 
fiom him.” At the date of the will the only 
lineal descendants of S. weie the testator and 
his sister, a lady of about sixty years of age : 
—Held, that the objects of the gift were such 
persons as were nearest in blood to the testator 
out of a class composed both of the descend- 
ants of S. and the persons whose kindred with 
the testator originated fiom their being related 
to him. S. C. on appeal 2 De G. J. & S. 537 ; 
34 L. J., Ch., 349 ; 11 Jui., H. S., 315 ; 13 
W. E. 566 ; 12 L. T., H S., 195; 5 K K. 500. 

3. A testator bequeathed “ to each of the 
childien, giandohiidien, or other direct 
descendants of ” A , who might be living at 
the testator’s death, ‘‘ lOOZ. apiece.” At the 
death of the testator there weie living a child, 
grandchildren, gieat-grandchildicn,and gieat- 
gieat-giandchildien of A. — Held, that they 
were all entitled to receive 1004 apiece. 
Camhridffc v. Bo^is, 25 Beav. 409 

4. Bequest to each of A.’s sisleis and brothers, 
or to such of them as may be hviiig at the 
time of decease, in case of those who may 
may not be in existence at my death, to go 
to their respective descendants -Held, that 
the descendants of a sister who was dead at 
the date of the will were excluded. Smith v. 
Pepper, 27 Beav. 86. 

Bequest to descendants ’ of A., “ in such 
proportions as each may be entitled” under 
the Btatiite of Distributions: — Held, that a 
chEd of A. took in exclusion of giandohildren, 
Ik 

5. A. bequeathed all the residue of his pro- 
perty, after the death of his widow, to the 
brothers and sisters of her and himself, and 
to thoir descendants, in such pioportions as his 
wife should by her will appoint. The widow, 
by her will, gave part of the propeity to a son 
of one of her own sisters then living, ancl another 
liart to a daughter of one of her late husband’s 
brothers then living: — Held, that the will 
of the widow did not operate as an appoint- 
ment of the power ; and the Court declared 
that the persons entitled to take the property 
were those brothers and sisteis of the testator 
and Ms wife who were living at the death 
of the tenant for life, and the children of such 
ef them as were dead were entitled to take 

fc way of substitution. Tuehr v. BUlmg^, 2 

.,Jsr.S.,4S3. 

J A testatrix bequeathed stock to trustees 
lor her brother E. G. for life, and 
Slii to.deqeaso M trust lor his son J. E.-G-,, 












for life, and after the decease of both of 
them, upon trust for any immediate or direct 
descendants of her said brother or nephew, 
who should hear the name of E.-G , for life, 
and fiom and after his or her decease, or in 
case of lailure of any such immediate or direct 
descendants of her said brother or nephew, 
who should bear that name, upon txust for 
certain chanties, with a condition of forfeiture 
on abandoning the name of E.-G Both E.-G. 
and his son J. E.-G. survived the testatrix, 
and J. E -G. survived E -G , but died without 
evei having had any issue. At the death of 
J. E.-G. the only descendant of E.-G. who boie 
the name of B-G., was a descendant in the 
female line, C. G. E.*G., and he had assumed 
the name of E -G. by royal licence after the 
death of E -G. * — Held, that the gift to 
descendants was not confined to those whoso 
family name oi biith name was E.-G , but in- 
cluded descendants who assumed that name. 
That the gilt to descendants was void for 
remoteness, and that the gift, as well to the 
charities as to the descendant who had as- 
sumed the name of E.-G , failed Be Moberts, 
Bepington v. Boberts, 45 L. T. 450 ; 19 L. K., 
Ch D., 520. Affirming on this point 50 L. J., 
Oh., 265; 44 L. T. 300 

Held, that the limitation to descendants 
was a gift for life to descendants living at the 
determination of the life interests and bearing 
the name of R G. as joint tenants. Ik 

7. A husband, who died in June 1837, gave 
to trustees the whole of his property in trust 
for the payment of his debts, with fuE power 
to sell all or any pait of his estates or to 
demise the same; and directed them out of 
the moneys produced or out of the rents to 
pay the testamentary expenses and debts, and 
then gave certain legacies, and diiectod that 
after the death of his wife and after the pay- 
ment of all debts and legacies the whole 
xesidue of all his remaining property should 
be divided into twelve portions, and be given 
to the childien of his late aunts “equally 
among them, the descendants, if any, of those 
who might have died being entitled to the 
benefit which their deceased parent would 
have received had he or she been then alive 
. . , and should there be no children or law- 
ful descendants of any of his aunts remaining 
at the time the bequests should become pay‘* 
able, then the portions” were to fall into the 
residuary fund. The testator declared that it 
should not be incumbent on his executors to 
pay the legacies sooner than two years after 
Ms death ; nor to divide the residue amongst 
Ms relatives until two years after the death of 
Ms wife, and made provision for payment of 
Ms wife’s jointure. The wife died in 1876 
Held (reversing 5 L. E., Ch, D., 984 ; 46 L. J., 
Ch.,630 ; 87 L, T. 112; 25 W. B. 530), that 
the substitutionary gift to “ descendants ” of 
chfidren of an aunt was not confined to chil- 
dren of those cMldren, Balph v, Oao^rich, 11 
L. E., Ch. D., 873 ; 48 L. J., Ch., 801 ; 40 L. T. 
505. 

The word “ descendants ” is less fiexihM than 
‘Mssite/’ and requires a stronger context to 
confine it to children Held, that If the Word 
used in the present case had been “issue” 
instead of “descendants ” the gift oter would 
haye prevented the Court from confining 
word to children. lb* * 


III. si I Ml! I 
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WILL — Gifts to Descendants. 


1 XTpon a gift over, after an estate for life 
of residue real and personal, to “ daogMets of 
B , and their descendants, per stirpes, to hold 
to them, theii hciis and assigns, for ever, 
paying an annuity to L. for her life;_ B. Irat 
three daughters, one of whom snmved the 
testator, and died in the lifetime of the 
for Ufe without ever having had i^ue 'h 
that the residuary oslato belonged to the two ] 
surviving daughters. The words per stirpes 
are to bo taken in a distributive sense, and 
descendants per stirpes” to be oo^idered as 
words of purchase, giving an absolute estate 
to the children, who took, not concurrently 
with their parents, but by substitution. JDiek 
V. Xfflcy, 8 Beav. 21i; 9 Jur. 21 S. C. mow. 
JDlch V. De Lacy, 14 L. J., H. S., Ch., 150. 

TI GIFT TO “MAIB,” “ELDEST MALE” 
DESCENDANTS. 


3. A testator having made a provision for 
the necessitous “ male ohildi en ” of his nephews, 
and having shown his intention of making it ^ 
a perpetual charity \ 

dren ” meant “ male descendants. Held, also, 
that underthe expressions “ male descen<fents, « 

descendants claiming through the male line < 
were alone entitled, and that those ^ 

claimed through a female were excluded. • 
Bernal v. JBernal, 3 Myl. & 0. 559 ; 0, F. C. o5, 

N. S., Ch.; 115 ; 2 Jnr. 273. And see 
S. 0. 3 Myl. & C. 559. n. , . 

3 The designation o£ “ eldest male lineal 

descendant ’’.-Held, to be i^pplicablo to a 
male person claimmginpartthiougha female. 

Oddiey. Woodford^ 3 Myl. & 0. oBl, 7 L. u., 

* A tekator who had three sons, A , B., and 
0., directed an aocnmnlation of his P^peity 
for a certain period, at the which the 

trustees were to divide it into three lots one 
S which was to be conveyed to “the eldest 
male lineal descendant then living ot A. 
"When the time for making the allotment 
arrivecL there were two persons who claimeci 
to be entitled to the first lot, a grandson of 
A/s eldest son, and a son A, s youngest son, 
the former being “eldest in line, the latter 
« eldest ” in years among the male descendants 
Qf A.:— Held, that the will was not void for 
uncertainty. Tmurniij, ^ 

L. Ca. 429. S. G. nom, Thdlussmy. 
or JRendleshmi (Lord), 5 Jur., N. S., 1081, 

L. J., Ch., 948 ; 7 W. R. 563. x- 

Held, also, that on the true constiuction ot 
the words used by the testator, the ^andson 
of A.’s eldest son was entitled to the first lot. 

."^^Under a devise, after the death of the sur- 
vivorof several peisons, to “the eldest male 
^ lineal descendant of A,” then living, the Court 
considered itself so 
the House of Lords, and of 
the iudges in Oddie v, Woodford (3 Myl. & Cr. 
584), as to suggest a decree without argument, 
which excluded male descendants claiming 
througL females, And gave preference to a 
grandson of A., though younger in to a 
Touneer son of A,, who was in age thet eldest 
male lineal descendant of A. The decree was 
made aotecxcanfety.- The Comt h^d the ques- 
to' of .Uncertainty and intestacy^ under the 


will of Mr. Thellusson tobeali early determined. 

S. 0., before the Ma&tei of the Rolls, ^lom. 
Mendlesliam (Lord) v. MolaHs, 23 Beav. 321. 

III. BISTEIBHTIOir. WHETHEE FEE 
STIEFES OR FEE CAPITA, AHB CLASS’ 

OF WHEN ASGEETAIHEB. 

i 6 Under a devise to the descendants of F. T„ 
in a certain district, grandchildien and great- 
grandchildren take per capital Cmsifj v. 
Clare, 3 Swan. 320.n. S. 0. 7iom. Crossly 

Ambl. 397, i. Un 

6 A testator directed his property to do 
divided and paid “to the persons being such 
descendants as next hereinafter mentioned 
in equal shares among and to the lawtul 
descendants living at the time of my death, 
of such of the brothers and sisters of my late 
grandfather as have died leaving lawful 
descendants ; such descendants respectively 
. to be entitled to share the same moneys in a 
course of distribution per stirpes and notper^ 

[ capita ” .---Held, that the words ^^per 
. and not “ per capita ” were applicable to the 
, descendants, who were to be 
'» duM stirpes, or according to their 

and that the property was to be divided into 
; as many shares as there were firpes or 
[ families, each stirpes or family Malang an 
, equal share. ^oUnsm v. Shepher^^m^^^^ 

I J V S 129 ; 10 Jur., N. S , 53; 12 W. R. 234, 

^ 9 L. T*. H. S., 527. Affirming 32 Beav. bbS. 

,1 7*. Bequest to the brotheis and sisters of A. 

a living at the testator’s death, “ such descend- 
e. ants to take as tenants ^^in 
[ stirpes, and not per capita Held, that the 
” fund was primarily divisible into as many equal 

id shales as there were brotheis and listers of A. 
bv of whom any descendant was li^^ mg at the tes- 
le tator’s death ; that such shares respectively were 

le divisible into as many equal shaies as theie 
Bt were children of such brothers and sisters of 
” A respectively living at the testator s death, 
nt or having died and left any descendant then 
ed living; that the same principle was to be 
of applied to eveiy subdivision, and that no 
,n- descendant was entitled to any share oon- 
tei currently with a living anc^tor. ffilsm v. 
5ts JFisher, 6 L. E., Bq.., 61 ; 37 L. J., Oh., 67 ; 16 

^8 A testator gave the income of a tost 
rts', fund to his wife for her life, and subject 
28 thereto the fund was to be held in 

such of his cousins (the children of loui 
of deceased aunts and two deceased uncles of the 
son testator named in tlie will) living at Oi® deter- 
lot mination of the wife’s Me interest, and swh 
issue then living (if any) 

mr- dead as, either before or after the determi- 
lale nation of such life interest, should attain 
lurt twenty-one. or should die under 
i in leaving issue living at his, her, ot tiieir 
and to take (if more than we) in a coirae of te- 
Cr tribution according to the_sto(& and no6 
ent according to the number of indmaujas. At 
ling the time^ of the death of the tenmt 
o a there were living one csousin of the teetator 
to I (a child of one of the uncles named m the 

dcst will) and children and othet ^sue fifteen 

wfs toeaSd cousins (children Of ^ 
nia< 3 - fl-nd of the four aunts named in the wiii) 

khe . Held, llbat the words according to the steaks 
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applied to tlie descendants of cousins, and not 
to the cousms themselves, and that the fund was 
divisible into sixteen shares. Mohbmn v. Shej)- 
herd (4 De G. J. & S. 129) preferred to GlMon v. 
Fuller (5 L. R , Eq , 1). Be Wlho% Parlier v. 
W%ndei\ 24 L. R., Oh. D., 664. 

1. Bequest to each of A.’s sisters ^ and 
brothers, or to such of them as may be living 
at the time of my decease, in case of those 
who may not be in existence at my death, to 
go to their respective descendants: — Held, 
that the descendants of a sister who was 
dead at the date of the will were excluded. 
Smith V. Fej)per, 27 Beav. 86. 

2. A. bequeathed all the residue of his pro- 
perty, after the death of his widow, to the 
brothers and sisters ot hei and himself, and to 
their descendants: — Held, that the persons 
entitled to take the property were those 
brothers and sisters of the testator and his 
wife who were living at the death of the 
tenant for life, and the children of such of 
them as were dead were entitled to take by 
way of substitution. Tucher v, JBillmg^ 2 J ur., 
K S., 483. 


XXI. Gifts to Execntors or Legal 
or Personal Representatives. 

See also Settlement, X. iv. and viii. 

I. Executors Comtrued Strictly, 7689. 

II. Executors Construed N'emt of Kin, 7690. 

III. Legal or Personal Bepresentatlees Con- 
strued Executors, 7690. 
ly. Legal or Personal Bepresentatives Con- 
strued Kext of Kin, 7692. 

V. Legal or Personal Bepresentathes Con- 
strued Descendants, 7693. 
yi. Lapse where Gift to A. or Ms Executors 
or Representatives. See XLII. i. 6 
post 

yil. Legacy to virtute officii and when 
Entitled to Besidue Beneficially. See 
Executor and Administrator, 

vni. 


I. EXECUTORS CONSTRUEB STRICTLY. 

8. A sum of money was bequeathed in trust 
for several tenants for life in succession, with 
remainder to such person or persons as one of 
them, who was a married woman, should by 
will appoint, and in default of such apicoint- 
ment “ to and for the benefit of her executors 
or administrators.” The lady died without 
making any appointment: — Held, that hex 
personal representative took the reversionary 
interest in the fund, not beneficially nor in 
trust for her next of kin, but as part of her 
estate. AU.- Gen. v.MalMn, 2 Ph. 64; 10 Jm*. 956, 

4. A testator bequeathed a fund to such 
of his grandchildren who should be living 
at the death of A., and the executors or ad- 
ministrators of such of his grandchildren as 
should be then dead leaving a child or children 
living at the death of A., in equal shares, so 
that such executors or administrators of any 
auoh grandchild so dying, or leaving a child 
oof children as aforesaid, should take the same 
as such grandchild would have taken 



if he had been living at the time of the death 
of A, One of the grandchildren died in the 
lifetime of A. leaving a child, and having in 
his lifetime become bankrupt: — Held, that 
the share of the deceased grandchild passed, 
under the will, neither to his executors bene- 
ficially, nor to his next of kin, but that the 
words “execntors or administrators” were 
woids of limitation only ; and that the share 
of the grandchild consequently vested in his 
assignees Be Seymour, 1 Johns. 472 ; 6 Jur., 

K. S , 1049 ; 28 L. J., Oh., 765 ; 7 W. E. 609 ; 

32 L. T 314. 

5. A testatrix bequeathed ‘‘ to the executors 
or executrixes of A.” 1004 A. left an executor 
and two executrixes, who all died in the life- 
time of the testatrix Held, a bequest to the 
legal personal representatives of A. to hold 
on the trusts affecting A.’s estate. Trethewy 
V. Hehjar, 46 L. J., Oh , 125 ; 4 L.R., Ch. B., 53. 

And see ^ochs v. Dodsley, 1 Keen 325. 

6. Bequest of personalty in trust for the 
legatee for life, with remainder to her ap- 
pointees by will, with remainder, in default 
of appointment, to her executors and adminis- 
trators* — Held, that the legatee took the 
capital absolutely. Devall v. Dickens, 9 Jur. 550. 

7 . Where a testator bequeathed a fund in 
trust for his five daughters, share and share 
alike, for their respective lives, and if any 
daughter should die without issue, or leaving 

, issue, if such issue should die under twenty- 
one, then upon trust to divide and pay the 
share of such daughter immediately, or as 
soon as could be after her decease, unto and 
amongst his son and the survivors of his 
daughters, to whom he gave the same, or to 
their personal representatives: — Held, that 
“survivors” must refer to the death of the 
tenant for life whose share was the subject 
of division. And that the words “personal 
representatives” were used in their ordinary 
sense, and referred to the possible death of 
one of the survivors between the time of her 
interest vesting and the time of actual pay- 
ment. On the death of the last survivor of 
the five daughters without issue, her entire 
share ordered to be paid to the executors of 
the son. Re Bates's Trmt, 2 H. R. 265; 11 
W. R. 768 ; 9 L. T., H. S., 226. 

8. A bequest of peisonaity to A. for life, with 
remainder to his issue male and the survivors 
for their lives, with remainder to the Mue 
female of A. and the survivors for their lives, 
with remainder “ to the executors, administra- 
tors, and assigns of the survivors of A., or such 
issue, male or female, who shall happen to be 
such survivor,” is a bequest to a class, which 
is necessarily ascertainable within the limits 
prescribed by the rule against perpetuities, 
confers an absolute contingent interest in such 
one of that class as may be the survivor, and 
is not void for remoteness. Avern v. LUyd, 

37 li. J., Ch., 489 ; 5 L. R., Eq., 383 ; 16 W. R, 
669; 18 L. T., K S., 282. 

9. Bequests to females, some of whom were 
married and some single, for their separate use 
for their respective lives, and after their decease 
to such persons as they should respectively 
appoint, and in default of appointment to 
their respective executors, administrators, and 
assigns: — Held, that the legatees, whether 
marded or unmarried women, were eachi en- 
titled, upon petition, without executing s ^ 









osers to the amount o 
Eeld, that the legal p 


and not the partners in tiie lirm at 
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formal appointment, to an immediate transfer 
or payment to themselves of the corpus of 
their shares of the land. SoUoway v. Clmh- 
son, 2 Hare 521 ; 6 Jur. 923, 

To MwecutorJ] 1. A testator directed his 
executors to invest 200?., which was to aiise 
from the sale of freeholds, in trust to pay the 
dividends to his brother W. D, for life, and 
after Ms death to pay and assign the same to 
the executor or administrator of his brother 
absolutely; W. D, died in the lifetime of the 
testator r—Held, that W. H.’s administrator 
took the 200?. absolutely and beneficially. 
JTwsB V. Oldmeadow, 5 L. J., H. S., Gh,, 300. 

II. EXBCUTOKS CONSmUEB HEXT OE KIH. 

2, A testator gave a legacy of 2,000?. to S. B., 
and, in case S, B. should die in his lifetime, he 
directed that the legacy should go and be paid 
to her executors or administrators. S. B. died 
in the lifetime of the testator, having made a 
will by which she appointed R. P. her residuary 
legatee -.—Held, upon appeal, that at the death 
of the testator S.B.’s next of kin were entitled 
to the beneficial interest in the legacy of 2,000?., 
and not S. B.’s residuary legatee. Palm v. 
MilU, 1 Myl. & K. 470 ; 2 L. J., N. B., Ch., 142. 

3. A testatrix bequeathed certain peisonal 
property to trustees in trust for hex daughter 
tor hfe, for her separate use ; and after the 
daughtei’s decease, upon trust to tiansfer the 
fund to the daughter’s “ executois or adminis- 
trators, for his, her, or their own use and 
benefit absolutely.” The daughter, who lived 
separate from her husband, made a will and 


6. The words “ personal representatives ” are 
to be understood in the ordinary sense of ex- 
ecutors and administrators, unless controlled 
by the context of the will. SahHon v, Skeek 
XEuss.&M. 58T;Taml. 383. 

T. B. compounded with Ms creclitois; Ms 
widow, by her will, left a fund to pay the 
residue of the debts to the compounding 
creditors, “ or their personal represent atives ^ 
the administratrix of a deceased creditor is 
entitled beneficially to his bequest, and not 
the next ot kin, nor residuary legatee of the 
creditor. TJoans v. Charles, 1 Anstr. 128. 

8. The words “peisonal representative” 
or the words “ legal personal representative ” 
must ordinarily and pHmd facie be taken to 
mean “ executors or administrators.” Smith 
V. Barnehj, 2 Colly. 728 ; 10 Jiir. 748. 

Testator, after devising certain freehold 
estates in trust for A. in strict settlement, 
with remainder to B. in strict settlement, 
with remainder to his own right heirs, gave 
leasehold and copyhold property (of the nature 
of personalty) upon trusts similar thereto, yet 
so that the same should not vest absolutely in 
any child of a tenant for life, unless such child 
should attain twenty-one, “and so that in 
default of any person becoming entitled there- 
to under this my will, the same shall be in 
trust for my personal and not my real repre- 
sentative.” And the testator gave the residue 
of his personal estate to his wife, and appointed 
her sole executrix of Ms will. Upon the death 
of all the tenants for life without issue, a 
question arose as to the devolution of the 
leasehold and copyhold estates between the 
next of Idn of the testator at the time of his 
death, his next of km at the time of the 
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the death of the testator, were entitled ; and, 
secondly, that such representatives took in 
eqnal moieties, and not in the proportion of 
their shares in the partnership. Lmli v. 

33 Beav. 238 ; 3 H. E. 186. 

1. A heqnest to the representatives of the 
late mercantile house of A. and K., or to such 
persons as should be entitled at testator’s 
decease to their peisonal property, in satis- 
faction of a debt due by testator’s father : — 
Held, claimable by the legal representative of 
the surviving partner, and not by the parties 
beneficially entitled to the properties of A. 
and K. Kemmi v. Reddmgtonf 11 Ir. Eq. E. 
451. 

2. A testator, after the death of his daughter, 
gave real and personal estate to her^ “ legal 
personal representative or representatives,” to 
hold to them, their “heirs,” executors, ad- 
ministrators, and assigns, according to the 
nature of the property. She left a husband, 
who took out administration, and an only 
child : — Held, that the husband took both the 
real and personal estate. Dtxon v. Dixon^ 24 
Beav. 129. 

3. A husband bequeathed a fund to his 

wife and four children for their lives, and after 
the death of the survivor to his four other i 
children for their lives and the life of the sur- 
vivor, and then the fund was to be divided 
among “the legal lepicsentatives” of the last 
tour, “to be equally divided among them, 
share and share alike”: — Held, that the ex- 
ecutors or administrators of the last-mentioned 
children were entitled, and not their next of 
kin. Wing v. Wing, 34 L. T., S., 941 ; 24 

W. E. 878. 

Words of Zi7nitatio7i.’l 4. Testator, by will, 
directed his executors to place out upon 
government securities sucFa sum of money out 
of the interest thereof as should be sufiSoient 
to produce an annuity of SOI, which he gave 
unto his daughter J. for her life; and after 
her decease, in case she should leave issue, 
he gave the principal unto and equally 
amongst his surviving children and their legal 
representatives, share and share alike. The 
testator had four children living at the date 
of Ms will and of his death, of whom the 
daughter J. was the survivor ; she died with- 
out leaving issue: — Held, that the words 
“ surviving children ” meant children surviving 
the daughter J., and that the words “legal 
personal representatives ” must be construed 
in their ordinary sense, and not as importing 
kindred or representatives in blood; con- 
sequently, that the fund, of which the testator’s 
daughter was the tenant for life, fell into 
the testator’s residuary estate. Taylor v. 
Bmerley, 1 Colly. 108; 13 L. J., H, S*, Ch., 
240 ; 8 Jur., 266, 

6. A testatrix directed the interest of 1,000?. 
stock to be paid to H. for life, and at P,’s 
decease directed the stock to be transferred to 
3>.*s personal representatives : — Held, that B. 
took an absolute interest, Alger v, Parroi% 3 
Bq., 328, 

6, A testator directed real estate to be sold, 
the proceeds to go in equal moieties between 
Aw and B, as tenants in common, and their 
heirs or representatives:— Held, 

' words of limitation, and that 

. qf A,, who predeceased the testator, 


f I i i / ■ . 


lapsed. Appleton v, Mowley, 38 L. J., Ch., 
689; 8 L. E., Eq., 139 ; 20 L. T., H. S., 600. 

7. A bequest of lesidue to be divided equally 
“ amongst all the children of my late cousin E. 
and my cousin F. and their lawful representa^ 
fives ” is a bequest to the children of E. and 
to P. himself, and not to the childi’cn of F, 
Liigar v, Harman, 1 Cox 640 ; 2 Bro. 0, 0. 86.. 


2. Gift hy Substitution after a Life Estate. 

8. “ Legal representatives ” mean executors 
or administrators, unless contrary intention 
is manifest. Fr%ee v. Strange, 6 MadeJ. 369, 

9. Eeversionary bequest to the testator's 
sons by name, and in case of the decease of 
all, or any of them, in the lifetime of the 
tenant for life, to their legal personal repre- 
sentatives : — Held, to take effect in favour of 
their executors, and not in favour of their 
next of kin, although the words “executors 
and administrators” occurred in other parts 
of the will. HtncJicliffe v. West7dood, 2 Be 
C. & Sm. 205; 17 L. J., N. S., Ch., 167; 12 
Jur. 618. 

10. In a bequest to brothers and sisters or 
their representatives in equal shares, repre- 
sentatives mean executors or administrators, 
and not the next of kin. Chapman v. Chap-^ 
man, 33 Beav. 656. 

11. A testator gave 6002. upon trust to pay 
income thereof to a daughter for life, and if 
she died without issue, then to pay the same 
sum and interest to his four sons (naming 
them), share and share alike ; but in case ahy 
of his sons should be then dead, the testator 
directed that the part or share of him or them 
so being dead should be paid to his or^ their 
ohEd or children, share and share alike if 
more than one; or if but one, then to such 
only child ; but if there should be no child, 
then to his or their legal representatives. 

; One of the sons died a bachelor, and the 
i others leaving children, some of whom died 
i in their parents’ lifetime; others survived 
their parent, but died before the tenant for 
life; and others survived both their parent 
and the tenant fox life: — Held, that legal 
representatives meant executors and adminis- 
trators, Re Turner, 2 Br. & Bm, 601 ; 34 
L. J., CM, 660 ; 13 W. E. 770 ; 12 L. T., H. S., 

696. 

12. A. bequeathed stock to his aunt for life, 
and, after her death, to his father, “and in 
case of his death then to devolve on Ms 
brothers and sisters, or their representatives/' 

The father and two brothers predeceased the 
aunt:— Held, that “representatives’' meant 
executors or administrators, and not next of 
kin, and that they took as trustees, and not 
beneficially. Re Henderson, 28 Beav. 666. 

13. Testator gave a life interest in certain 
funds, with remainder “ to be equally divided 
between all my cousins german now existing, 
or their representatives ” : — ^Held, there being 
nothing in the rest of the will to control the 
primary legal meaning of the word repre- 
sentatives, tliat it meant executors, ana nob 
next of Mn; and the fund went to the 
executors or administrators of the testator’s # 
ooushis german, as part of their personal | 

1 ©stete* Re Oromfordls Trusts^ ^ Brew, 








! ‘‘I 'I 

ftp if 
I j. :!!' ■■ 


! i ■ • i i 

t :v ' i'Wf 

M i' ii! 


\ I ^ri i 

I i I I I 

m 

1 lilil 


ii 1 ii 

! « IH i 

ra® ili 


il 


111 


7692 WILL Gifts to Execotohs or Legal or Personal Pefresentatitbs, 


18 Jux. 616; 23 L. J., Ch., 625 ; 4 W. B. 341 ; 

S EQ. Bep. 553. , . . ^ i 

Investigation of the anthonties, and general 
doctrine on the constiuction of the word 
representatives in a will. 15. 

1* Legacy given to A., with a declaration 
that if he should depart this life in the life- 
time of the testator the legacy “should not 
lapse, but should go to or devolve upon his 
personal representative”: — Held, A., having 
died in the testator’s lifetime, that the legacy 
went to A.’s personal repiesentative, who was 
also his residuary legatee. Hewetsm v. Toa- 
huwtSTi 1 W. R. 78 ; 22 L. J., Ch., 76. 

2 A., by Ms will, directed his executors to 
pay over all the residue of his property to B., 
hut in case of B.’s death, then to pay over the 
same to the “ executors or executrixes which 
B. by her will might appoint.” B. died before 
A., having by her will given the residue of 
her property to 0., and appointed B. her 
executrix :-~Held, on a bill filed by D. against 
0,, that D. took the residue of A.’s estate as 
part of the personal estate of B., and that 
he was to hold it upon the trusts and for the 
purposes of B.’s wiH. Zong v. WatUnson, 
Long V. Long, 21 L. J.. N. S., CM, 844 ; 16 
J«3:.235. ^ ^ 

Where a bequest is made by A. to^ the 


IV. LEGAL OB PEBSOBTAL BI 


1. Where Direction to Di 




other daughter, H. B., and her children ; and 
that if both A. J. B. and H. B. should die 
without leaving issue living at the time or 
respective times of their decease, then that 
the trustees should divide the trust moneys 
among the personal rex3resentatives of 1. B. 
in a legal course of administration. Both 
daughters died without^ having been married. 
E. B. did not leave a widow* Held, that the 


persons intended to be benefited vv^'ere the next 


V. Pilldngton, 16 L. J., H. S., CM, 169; 11 Jui, 
537. 

b[ The testator, after directing his personal 
estate to be invested, gave the income of the 
same and of his real estate to his wife for her 
life; and directed that after her death his 
trustees should sell his real estate, “ and pay, 
distribute, and divide ” the money thence aris- 
ing and the money at interest ; and he thereby 
gave and bequeathed one-third thereof unto 
his cousin J. S. “ if he should be then living ; 
hut if he should be then dead, unto his legal 
representative or representativ es, if more than 
one, share and share alike.” J . S. died in the 
lifetime of the testator’s widow, leaving a 
widow and children .—Held, that upon the 
, death of J. S. his widow and children, as 
' the persons who would, in case of intestacy, 
! be entitled to his personal estate, according 




, children; and as to the other moiety for his j 401; 5 W. B. 271, 
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2 WEere Birection to Pay, tad Exocators j 
Appoiated. 

1. Testator gave 4502, to trustees, their 
executors, etc., in trust for his son for life, 
and after Ms son’s decease to pay thereout 
two legacies of 1002, each to two of his 
daughters, ahd to pay the residue to the legal 
representathes of his son ; and he gave the 
residue of his personal estate to his son, his 
executors, etc. -.—Held, that the words “ legal 
representatives ” meant “ next o£ Mn.” TF zlter 
V. MdMn^ 6 Sim. 148 ; 2 L. J., N. S., Ch., 173. 

2. Testator bequeathed 7002. to his daugh- 
ter’s husband, his executors, etc., in trust, 
to pay the interest to his daughter for her 
separate use for life, and after her death to 
such persons as she should appoint by will, 
and in default of appointment to her personal 
representatives. The daughter died without 
having made any appointment: — ^Held, that 
her next of kin, to the exclusion of^ her 
husband, were entitled to the 7002. Bohinson 
V. Smith, 6 Sim. 47 ; 2 L. J., N. S., Ch., 76. 
S. P, StytJi V. 3fonro, 6 Sim. 49. 

3. Money settled in trust, to be paid ac- 
cording to the appointment of A., and in 
default thereof to his legal representatives, 
according to the couise of aclministiation. 
A., by will, in pursuance of the power, ap- 
points to his legal representatives, according 
to the couise of administration, and makes 
a residuary legatee, whom he appoints one 
of Ms executors. Upon the will, the next of 
kin are entitled, Jennings'^. GallimoTe^ 3 Ves. 
146. 


lifetime Held, that by the personal repre- 
sentatives of F, were meant the persons who 
were her statutory next oi kin at the testator’s 
death. Re Qrylls, C L. E , Eq., 589. 

7. An appointment to the grandchildren of 
persons named, with a diiection that in the 
event of their death their shares should, for 
the purpose of transmission, and not as con- 
ferring an interest in such deceased grandchild, 
go and belong to the person or persons who 
would be entitled thereto in case such share 
had formed part of the personal estate of 
such deceased grandchild immediately befoi e 
his or her death, and to the intent that the 
same might follow the destination of such 
personal estate, but only as a disposition by 
virtue of tbe deed of appointment: — Held, 
a gift of each deceased giandchild’s share to 
tbe persons who would ha\e been entitled to 

: bis personal estate if he had died intestate. 
tfaeitBooi V. Crielt, 19 W. E. 547. 

8. Bequest of thiee seveial sums to the 
testator’s three daughters for life, and in 
default of appointment the same to go and 
be paid to their next personal representatives : 
— Held, that by reason of the word “next” 
the ultimate limitation could not signify 
executors or administrators; and that the 
nearest of kin, and not the next of kin ac- 
cording to the Statute of Distributions, took 
as joint tenants. Stochdale v. RflchoUo%, 36 
L. J., Ch., 793; 4 L. E., Bq., 359 ; 15 W. B. 
986; 16L.T.,N.S.,767. 


3. EiFect of Explanatory Words. 

4. Leasehold property bequeathed in remain- 
•der, in trust for a child en mitre, if a son 
for life, and after his decease for such of his 
issue male as should be his heir-at-law at bis 
death; if no such then living, for such persons 
as should then bo the legal repiesentatives of 
the testator, A son being born and dying 
without issue, the limitation over w^as esta- 
blished in favour of the next of kin according 
io the statute at the time of the distribution, 
Jjong v. Bladkall, 3 Ves. 486. 

5. A fund was settled upon a wife for life, 
with remainder to her husband for life, with 
remainder to her children, with remainder in 
default of children to the person or persons 
who should happen to be her legal personal 
reiiresentative or representatives at the time of 
her death Held, that “legal personal repre- 
sentative or representatives” meant next of 
kin according to the Statute of Distributions, 
Ilohmsm V. Mr am, 29 L, T,, N. S., 715; 43 
L. L, Oh., 82; 22 W. B. 199. 

6. A testator bequeathed a legacy of 2,0002. 
upon trust for a married daughter, F,, for life, 
then for her husband for life, and after the 
death of the survivor for such persons related 
by blood to F. as she should appoint ; and in 
default of appointment to transier the same to 
such persons as would be the personal repre- 
sentatives of F. in case she had died sole and 
tmn|arr!ed, By a codicil the testator, in 
feoitihg the bequest, referred to these trusts 

'^in^ tthsts for the benefit of bis daughter's 
relations and next of kin. F. died in testatox’s 


.i;!! ! 


4, Substitutionary Gift. 

9. Bequest to A. or Ms legal representatives, 
A. being dead at the date of the will (which 
the testator did not know), having bequeathed 
his property on ceitain trusts : — Held, that A.’s 
next ot kin, according to the Statute of Dis- 
tributions, were entitled, to the exclusion of 
his legatees or executors. Cotton v. Cotton, 2 
Beav. 67; 8 L, J., N. S„ Oh., 349 ; 3 Jur. 886, 

10. Bequest of residue to certain peisons, 
and if they should die in the lifetime of the 
testatrix to their legal representatives. One 
died ; his next of km shall take the share of 
the residue; not his executor beneficially, or 
his residuary legatee. Bridge v. A hboU, 3 Bro. 
0. C. 224. 


V. LEGAL OE PEESOHAL EEPElSENfA- 
LIVES CONSTEUED BESCEHBANTS. 

11. The word “representatives” construed to 
mean “ descendants,” the nontext of the will 
requiring it. Styih v. Monro, 6 Sim. 49, 

12. By a gift “to personal representatives” 
the executors and administrators are primd 
facie meant. Atherton v. (kowthcr, 19 Beav. 
448 ; 2 W. E. 639. 

Under a bequest to “personal representa 
tives” of children to take per stirpes — ^Held, 
first, that their executors and administrators 
i were not entitled, Xh. 

Held, secondly, principally upon the terns 
of the gift over to the testator’s “ next of kin ” 
if there shoMd be no “ representatives,” that 
the descendants of the children were intended, 

13. Devise to A, and his wife for life, aM 
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I after tlie death of the survivor upon trust to sell 

t and apply the produce to and among all and 

I » every the same child or children of A. by his 

! ’ * said wife, and their representatives equally ; 

1 || the fund belongs to the children surviving the 

I'j testator, but the issue of a daughter who died 

I I; in the life of A. are entitled as representatives 

' I i against the claim of their father as adminis- 

■ i 1 trator. Morsejpool v. Watson^ 3 Ves. 383. 


:||j XXII. Gifts to Family. 

' I >: J j See also PowBB, XYII. vi 

'll ^'“1 

t-i '.j I. Wlwn Constmed Children,, 7694. 

‘ I II. When Construed Next of Kin, 7695. 

III# WImb TTsed in Other Senses, 
rlf l' IV, Nerises of Neal Mtate, 7^9^ 

V. other Cases, 7695. 

VI. Kistrihution whether Per stirjpes or Per 

Capita, ^QQi. supra, 

I. WHEN ooNsmuEB childeen. 

1* Under a disposition by will to A.’s and 
];|§ B/s families, the children are entitled, exclu- 

I ^ sive of their parents, and per capita. Barnes 

' i:'.vj V. Patch, 8 Ves. 604. 

■ |i| 2. Testator gave all Ms property, both real 

I and personal, to his wife for life, “and after 

' I ;■ j the death of my wife my nephew is to be con- 

. sidered as heir to all my property ; hut I direct 

that whatever portion of my property may 
l|;l| hereafter be possessed by him shall be secured 

tfi by my executors for the benefit of his family ” : 

— Held, taking the whole of the will together, 
that the testator by the word “ family ” meant 
' the children but not the wife of his nephew, 

and that the property ought to be settled on 
the nephew for life, and on his children after 
his death. White v. Briggs, 15 Sim. 17 : 9 
Jur. 678. * 

3. A testatrix in her will used the following 
expression: “Observing that P. Beales and his 
family are my residuary legatees, for all but 
cash, or moneys so called.” P. BeMes had nine 
children living at the date of the will and 
at the testatrix’s death, and the testatrix died 
possessed of a promissory note payable to her- 
T self or order, some long annuities, Columbian 

bonds and money, in her house and at her 
^ ^ bpkers :—Held, that by “ Francis Beales and 

. ^ his family ” the testatrix meant Francis Beales 

^ and his children, and that they took the note, 

, ^ annuities, and bonds, as joint tenants, those 
‘ ^ . I . articles being neither oasli, nor moneys so 

I '*1 Beales r. Crisford, 13 Sim. 693: 18 

I [4 H , r; ; I ^ 5D ^.^ 1 N. S„ Oh., 26 ; 7 Jur. 1076. 
fif z ' .f-4. A- testatrix bequeathed her house, furni- 

^ ^ lufe eto.^ to A. for life, and directed that the 


remain in the family 
leaving five children ; — ^Held, 

i4dw.m 


gentleman’s family 6, OOOZ.” ? S..W. had 
'' Iren, all living' at the date of thetesta- 
■ instrument and at the death of the 
|r, land no other issue Held, that such 


six children were, as joint tenants, exclusively 
entitled to the legacy of 6, OOOZ. Wood v. 
Wood, 3 Hare 65. 

6. A legacy to three families equally; the 
children of the families shall take per stirpes, 
and not per capita. Alexander v. Douglas, 
Eomilly’s Notes of Cases 93. 

7. A bequest to the family of Q, held not to 
be void for uncertainty ; but construed to be a 
gift to the children of G. (an uncle of the tes- 
tator, known to and on terms of intimacy with 
him), as joint tenants, and not to include the 
parents or their grandchildren. Gregonj v. 
Smith, 9 Hare 708. 

8. The primary meaning of the word 
“family” is “children,” and there must he 
some circumstance, either in the will or in the 
situation of the parties, to prevent that con- 
struction. Be Terry, 19 Beav. 580# 

Legacies were given to A. and B , and in case 
they should predecease the testatrix, to their 
respective “families.” A. having died before 
the testatrix Held, that her children alone 
took under the word ‘‘ family ” II. 

9. Testator bequeathed the residue of his 
personal estate to trustees, in trust for his 
wife during her widowhood, and, after her 
death or second marriage, in trust to be 
divided, share and share alike, among Ms 
five sisters and their respective families, if 
any : — Held, that each sister and her children 
living at the testator’s death were entitled, in 
remainder expectant ion the death or second 
marriage of the widow, to one-fifth of the 
residue as joint tenants. Be ParMnson^s Trust, 
1 Sim., N. S., 242 ; 20 L. J., N. S., Ch., 224 ; 15 
Jur. 165. 

10. A. devised all the estates before specified 
to his sister’s “ family,” and proceeded thus : 
“ I give to D. (who was the sister’s son) my 
Dalton estate, and the rest to be sold and 
divided equally ” • — Held, that the children of 
the sister, including D., took the produce of 
the sale equally. Beay v. Bawlinson, 29 Beav, 
88 j 7 Jur., N. S., 118 ; 30 L. J., Oh., 330. 

11. The word “family” construed as children, 
and not descendants of a testator’s children. 
Btert V. Hellyar, 14 L. E., Iq., 160 ; 41 L. J., 
Ch., 430 ; 26 L. T., N. S., 833. 

A devise of freeholds to 0. and his heirs, ^nd 
“ in case he should die leaving no issue, then 
equally between my surviving children or their 
families,” is a gift (on the death of 0. without 
issue) to the children of the testator, and the 
children of such of them as were dead, as to 
such children in joint tenancy. Ih. 

12. The piimary meaning of the ^'ord 
“family” in a will is “children.” Pigg v. 
Clarke, 3 L. E., Ch. D., 672; 45 L. J., Oh., 
849; 24 W. E. 1014. 

A husband directed the interest arising 
from all his real and personal property tp be 
paid to his wife during her life, and after her 
decease to he equally divided amongst MI bus 
family that should be then living whA til^ey 
should attain the age of twenty*one years* 
At the date of his will he had seten, children 
living, some over and others under twen^y**ctee^ 
and some married, with chEdren s— Held, that 
under the word “ family ” children alone could 
take. Ih. / 

13. A testamentary gift by a married ma.Y^ 
to his “family” should be read as a gift to 
his "children” fco the exclusion of Ms wife. 
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r*' 


Me Mutehimm, 8 L. E., Oh. D., 540 ; 39 L. T., 
H. S., 86 ; 26 W. B. 904. 

1. A testator bequeathed to his execatois 
a sum o£ 460^., which he directed should be 
held by them in trust for his brother James’s 
family, and should be by his said executors 
expended for the benefit of such family, in 
such a manner as to them should seem most 
expedient. The executois having paid the 
450r. into court: — Held, that the word “ family” 
in the above bequest meant children,” and 
that the parents were not entitled to any 
share in the fund. Be Mul^2iee7t’s Tnizti 7 
L. E., Ir., 127. 


II. WHEH COlSmifEB HEST OE KIH. 

2. Where a donor recommends or directs 
that the donee, at her death, shall give per- 
sonal property to such of his family, or such 
of his relations, as he shall think fit, the donee 
has a power to select the objects of her bounty 
amongst his relations or family, though not 
within the degree of next of kin ; but if the 
donee does not exercise the power, the word 

relations,” or the word “family,” will be 
construed “ next of kin,” unless the special 
expressions of the donee have a different 
import. Grant v. Zynam^ 4 Enss. 292 ; 6 
h. J., Oh., 129. 

3. A testator gave personalty to trustees for 
his wife for life, “ and at her demise let the 
principal return to the good of my family, 
whoever survives the longest ” : — Held, a re- 
mainder vesting in the next of kin of the 
testator at the time of his decease. Me Maxton, 
4 Jnr., N, S., 407. 


wish that you should enjoy everything in 
my power to give, using your judgment as to 
where to dispose of it amongst your children 
when you can no longer enjoy it yourself ; but 
I should be unhappy if I thought it possible 
that any one not of your family should be the 
better for what, I feel confident, you will 
so weU direct the disposal of”: — Held, that 
the word “family” was not confined to 
children, hnt included descendants in every 
degree ; and that the wife was entitled to the 
property absolutely, and not merely for her 
life, with a power in the nature of a trust for 
her children. Williams v. Williams, 1 Sim., 
N. S., 358 ; 20 L. J., K. S , Gh., 280 ; 15 Jur. 715. 

8. A. B., in September 1842, devised and 
bequeathed, in trust for his wife, all Ms real 
and personal estate, except the real and per- 
sonal estate which he might derive from his 
aunt, M. A. T., or any of her family. At the 
time of making his will, A. B. was entitled in 
remainder, nnder Ms maternal grandfather’s 
will, to the C. estate, subject to the life estate 
of Ms aunt, M. A. T., and failure of her issue. 
In August 1843, M. A. T. died without issue, 
and thereupon A. B. became absolutely entitled 
in possession to the C. estate. He died in 
November 1813. Upon petition presented by 
his widow for a declaration that she was 
entitled to a life interest in the 0. estate : — 
Held, that A. B. had included the 0. estate in 
the exception nnder the words, “which he might 
derive from M, A. T. or any of her family ” : — 
Held, also, that the father of M. A. T. was a 
member of her family. James v. Wynf&rdt 
Lord), 18 Jur. 868 ; 28 L. J., Oh., 767 ; 2 W, E. 
607 J aSra. &G. 350. 


WHEN USED IK OTHEE SENSES. 

4. Moaning of the word “family” con- 
sidered. Mlgood v. Colo, 17 W. E. 953; 21 
L. T., N. S., 880. 

6. Where devise is to the stock or family, 
the Court confines it to the head of the family. 
Crossly v. Clare, Ambl. 397. See S. C. nom, 
Crosley v. Clare, 3 Swan. 322.n. 

6. The word “ family ” admits of a variety 
of applications, and the construction to be 
put upon it, in a paiticular will, must depend 
upon the intention to be collected from the 
whole context of the will. Where a testator 
directed his business to be carried on by Ms 
wife and son for the mutual benefit of the 
family, and devised his property in trust, 
that, at his wife’s decease, the whole of it, 
as well freehold as personal, should be equally 
divided among his children, it was held that 
the testator, in the words, ^ “my family,” 
intended to comprise Ms wife, and, as to 
the testator’s property devised after Ms wife’s 
decease, to his children, it was held upon the 
whole will, and what appeared to he the 
evident intention of the testator, that the 
wife took a life interest by implication as 
well in the real as in the personal estate. 
MtmlmeU v. Mull, 1 Keen 176 ; 5 L. J., N. B., 


IV. DEVISES OF BEAL ESTATE. 

9. A testator directed his freehold estate at 
A. to be equally divided between his two sons, 
who were to enjoy the interest thereof, and 
then go to their respective families accojding 
to seniority : — Held, that the two sons took as 
tenants in common in tail general, in equal 
undivided shares. Lucas v. GoUsmid, 7 Jur., 
N. S., 719 ; 30 L. J , Ch., 935 ; 9 W. E. 759 ; 4 
L. T., N. S., 632 ; 29 Beav. 657. 

10. A. devised to B. in tail, and for want of 
issue he empowered her to dispose of the 
estate to such persons as she thought fit by 
her wiE, “confiding” in her not to alienate the 
estate from Ms “ nearest family.” B. appointed 
to her husband for life, with remainders over : 
—Held, that B. had a power of appointing to 
the nearest family only, that nearest family 
must he construed “heir,” and that the appoint- 
ment to the husband was void. Gri^ths v» 
Mmns, 5 Beav. 241 ; 11 L. J., N. S., CM, 219. 

11. jbevise in fee to a brother of the testatrix, 
“ on the condition that he never sells it out of 
the family ” Held, that “ the family ” meant 
the blood relations of the devisee, and that the 
condition was valid in law as a partial restraint 
on alienation. Me MaeUay, 44 H. J., 0h», 441^ 
20 L. Bh Eq., 186; 23 W. E. 718; 32 ti* 
N.S., 682. 



Oh., 251. 

7. Testator, by his will, gave personal pro- 
perty to his wife absolutely, for her own use 
and benefit. By a codicil, which was in the 
form of aletter to his wife, he said, “ It is my 


V. OTEEB CASES. 


ji 

•lii 


IS. A testator gave the residue of his estate k * *1 FM 
to be equally divided among his two daughte% ^ 
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Iilieir liiisbands, and families : — Held, tbat tbe j 
daughters took absolutely as tenants in com- j 
mon, the words “ husbands and families ” being 
rejected. Mohmson v. Wa^ddeloWf 8 Bim. 134 ; 

B U J., K. S., Oh., 350. 

1. A testator gave his estate to his widow 
to be at her disposal in any way she may think 

best, for the benefit of herself and family.” 
The widow by her will gave a part of the 
estate to an illegitimate son of one of the 
testator’s sons Held, that the gift was valid. 
Xamde v. Xlames, 6 L, K., Oh., 597 ; 40 L. J., 
Ch., 447 ; 25 L. T, 175 ; 19 W. B. 659. Affirm- 
ing 40 L. J., Ch., 15. 

2, Gift to A. and B. for the good of their 
families Held, that A.andB. took absolutely 
as tenants in commoh, Alexander v. Alex- 
ander, 4 W. B. 470 ; 2 Jur., N. S., 898. Affirmed 
5 W. B, 28 ; 6 De G. M. & G. 593 ; 3 Jur„ H. S., 
28. 


xxni. Gifts to Heirs. 

Bee aho Bee Simpee—Fee Tail— Settle- 
ment, X. V. 

I, Meir at Commo7i Lem or in Gavelkind, 

7696. 

II. Heir Male, 7696. 

ni. Melr of a Partievlar Ma^ne, 7696. 

IV, Meir Px parte Mafernd, 7697. 

V, Meir hj Acknowledgment, 7698. 

VI. Heir Construed as a Persona JDeslgnata, 
7698. 

YIl. lleir^, JLeirs of the Body, Construed 
Children, 7699 

VIII. When Construed Next of Km, 7700. 

IX. BCelrs Ccnistrued Literally, 7703. 

X. Clas’i of. When Ascertained, 7704. 

XI. Limitation to where no JEstate in 
Ancestor. JEstate Tail in the JEfeir, 
7706. 

Xil, Other Cases, 7706, 

xni. As a Word of lAmitation with or without 
Qualifyiwj Words. SeeXIiin.i.^<?5^- 
—Shellet’s Case, Bulk in. 

XIV. Whether Tailing hy Descent or Purchase. 
See XT. i. ante. 

XY. Disinherison. See L. ii.y><J^^. 


5. A testator made devises of gavelkind 
lands for lives and in tail, with remainder to 
his right heirs : — Held, that on failure of the 
particular estates the lands passed to the heir 
at common law, and not to the gavelkind 
heirs. Garland v. Beverley, 9 L. B., Ch. B., 
213 ; 47 L. J., Oh., 213; 26 W. B. 718; 38 L. T., 
X. S., 911. 


It HEIE MAIE. 

6. A. devises lands in trust, after debts 
paid, to convey the premises to the heirs male 
of the body of B. ; the testatoi’s great-grand- 
father C. is the heir male of the body of B., 
but not heir general, there being a daughter 
of an elder brother who is heir general : — Be- 
creed tiustees to convey to C. Newcomen v. 
Barkham, 2 Vern. 729 ; Bre. Ch. 442, 461 j 
Gilb. Eq. Eep. 116. 

7. On construction of a devise Held, that 
the words heirs male of the body of Ms 
great-grandfather” are good words of purchase 

, to pass the estate to him who is heir male, 

I though not heir general. Brown v. Barhhami, 
1 Stra. 35 ; 2 Eq. Ca. Abr. 216, pi. 14. 

8. Heir male takes by purchase, though he 
is not heir general from the manifest inten- 
tion of the will. Neweoman v. Bethlem 
Hospital, Ambl. 8. 

The general rule is, that a person who 
claims as heir male to another by purchase 
must be complete heir male ; but^ in the case 
of a devise theie may he exceptions to this 
lule from manifest intention of the testator. 
Id. 785. 

Where there is a devise to the heirs male 
I of the body of any person, he shall take an 
j estate tail. Id. 793. 

9. Where a person may take by the name 
of heir, though not heir general. Starling v. 
Ettriek, Pre. Ch. 54. 

s 10. One seised in fee, devised land to his 
j granddaughter for life, remainder to his right 
I heirs male for ever, and dies, leaving his 
gianddaughter heii-at-law, and his deceased 

1 brother’s son his next heir male; the demise 
of the remainder is void. Dawes v. Ferrers, 
2 P. W. 1 ; Pre. Ch. 589. 


I. HEIB AT COMMON LAW OB IN 
GAVELKINB. 

3. A testator seised of lands in common 
socage, and of other lands in gavelkind, 
desired everything to remain in its then 

i ^ present position during his wife’s life, for her 

/ * ^ ^ use ; and after her decease, devised his real 

I ^ ^atate to his then male heir and his heirs, in 

^ tail male:-— Held, that the lands in 

■ ^ • gavettiud, as well as those in common socage, 

" ‘ , passed to the testator’s heir at common law. 

> - ‘ TIww w Owen, 2 Sm, & G. 90 ; 18 Jur. 641 ; 

^ , 23 li. J., Ch., 286; 2 Eq. Bep. 392; 2 W. B. 

4. Bevise of leaseholds of gavelkind pre- 
, T mises of inheiitence (in one gift) to the “ right 

' ‘ heirs” bf thb testator- — ^Held, that the heir- 

«■ . ^law was entitled, ’ Bladen v. Sladen, 8 Jur,* 

" " ■■ 1 

■t,' : .'ivi',' ' 'v' ’ '■ ; ' ! 

iwMIlllf f If J iWM ^ 7 i 


in. HEIB OE A PABTICCEAB NAME. 

11. A. devised his estates to B., his son, for 
life, remainder to the first and other sons of B, 
in tail, remainder to his daughters as tenants 
I in common, remainder to 0. for life, remainder 
to B., the son of C., if living at C.’s death, for 
life, remainder to the first and other sons of 
B. in tail, remainder to the male heir for the 
time being entitled to a certain family estate, 
remainder to the first and other sons of such 
male heir, remainder to the testatoFs own 
right heirs of his name ; and he directed the 
residue of his personal estates to be laid out in 
lands to be conveyed to the Same uses as Ms 
devised estates. B., his son and executor, did 
not lay out the personal estate as directed by 
the will, but by his wEl he directed that 
certain real and personal estates slrouM be 
confe'’'ed and assigned to the trusteed umdet^ 
the willof A,; u|»nn the trusts of that will or 
,;sneh wuld then be executed r 

]!]f* 
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adding, that he deemed such property an 
equivalent in value for the residuum of his 
father’s personal estate ; and he directed that 
the same should be settled and accepted 
accordingly. The real and personal estate 
were not conveyed or assigned according to 
the will. On the death of B. without issue, C. 
entered into possession of the real estate 
devised by both wills, and the peisonal estate 
bequeathed by the ■will of B. At the death ot 
0., D. entered into possession of the same leal 
and personal estate. D. died without issue, 
and at his death there was no male heir 
entitled to the said family estate : — Held, that 
the ultimate limitation in the will of A. to his 
right heirs of his name vested at his death 
and not at the death of B. ; that the co- 
heiresses-at-law of B. (or the parties claiming 
under them) were entitled to the real estate so 
devised by the wills of A. and B. ; that inas- 
much as the estates were made equitable by 
the will of B., the Court might properly send 
a case to a court of law, to try at the same 
time the right under the will of A. as well as 
under the will of B. ; that the personal estate 
bequeathed by the will of B., though not 
actually converted, must be deemed to be con- 
verted into and to have descended as real 
estate. Wriffhtsob v. Macaulay, 4 Hare 487 ; 
And see S. C'. at law, 14 Mees, k Welsh. 214 ; 
15 L. J., H. S., Exch., 121. 

1. A testator having devised, after two life 
estates, “ to my own right heirs of the name 
of H. T., if any such there shall then bo ” : — 
Held, that a great-gicat-nephew named H. T., 
not being absolutely his right heir, though 
grandson of the right heir, did not take under 
the devise on the expiration of the life estates. 
Thorpe v. Thorpe^ 8 Jur., N, S., 871 ; 10 W, E. 
778. 


IV. HEIE EX PABTE MATEENA. 

3. One seised in fee, as heir of the mother’s 
mother, devises the land to trustees in fee, in 
trust to pay several annuities, and the residue 
to go to the testator’s right heirs on his 
mother’s side for ever; the heirs of the 
mother’s mother’s side entitled to the estate 
and surplus of the profits after the annuities 
paid. Marris v. ZincoU 2 P. W. 

135. 

Parol evidence admitted to prove vvhich 
heir was intended, viz., whether the heir of 
the mother’s mother’s side, or the heir of 
the mother’s father’s side. Id. 136. 

3. P., having an estate which came to her 
ex parte maternd, on her marriage conveyed 
the same to trustees to such uses as she should 
direct, with remainder to her own right heirs. 
By will she directed the estate to be sold, the 
money to be laid out in the funds, and the 
trustees to permit the husband to receive the 
interest for life ; then, after the deduction 
of 3,500L to uses which vested in the plaintiff 
A., and after payment of 1,000L to G., to pay 
the residue of the purchase money to the three 
defendants, H. ; by codicil, she gave the 
plaintiff, her husband, a power of appointing 
the 3,500Z. in case A, should marry without 
Mb consent. G. died, living the testatrix, 
before the codicil made, but E., in the codicil, 
no notice thereof. The 1,000Z. is real, not 


personal, and shall not go to the executors of 
G. (though given to her executors), nor to the 
personal representative of the testatrix, nor 
yet to the residuary legatee of the purchase 
money, but to the heir-at-law ex paHe matemd 
(the side from which the estate came). 
Mutchnon v. Hammond, 3 Bro. C. C. 128. 

4. H. devised all his freehold and copyhold 
estates to B., his heiia and assigns, upon tiust 
to sell certain specified parts thereof, and to 
apply the proceeds as therein mentioned ; and 
as to all the rest, residue, and remainder of 
such real estate, upon trust to pay the rents, 
etc , to A for life, and after her death, upon 
trust to convey such residue to such person as 
should answer the description of his H.’s heir- 
at-law. At the time of H.’s death he was 
seised of certain copyholds not specifically 
mentioned in the will, which had descended 
to him ex parte matemd. On the question 
between the heir-at-law and the heir ex parte 
matirnd of the testator, as to who was entitled 
to those lands- — Held, that the descent was 
broken by the devise of the whole fee- 
simple to a trustee upon trust to convey to the 
testator’s heir ; the trustee was bound to con- 
vey to the person who was heir of the testator 
according to the common law. Bams v. Kirli, 

2 Kay k J. 391 ; 2 Jur., N. S., 875. 

5 Under a residuary disposition to the 
testator’s right hens on the part of his mother, 
his sister, and a nephew by a deceased sister, 
were held entitled against remoter relations 
claiming on the ground of an express provi- 
sion, by an annuity for the sepaiate use of 
the sister. Horst er v. Sierra, 4 Ves. 766. 

6. l)e\ise and bequest of real and personal 
estate to trustees, upon trust for the testator’s 
daughter, for lier hte (with powei\of sale on 
her consent), and, after her decease, for such 
poison or persons as his daughter should by 
will appoint ; and, in default of such appoint- 
ment, a devise and bequest of such real and 
peisonal estate to the testator’s heirs and 
assigns ex parte matemd, as if he had died 
intestate ; and power (by a codicil) to sink any 
part of the personal estate, or proceeds of the 
sale of the real estate, in the purchase of an 
annuity for the daughter : — Held, upon a claim 
of the daughtei against the trustees for the 
conveyance of the leal estate to her, that the 
heir ex parte matemd, w^as the heir at the 
death of the testator, and that the daughter 
was such heir ; and the Court directed a con- 
vevance to her accordingly. Bemlmsm v. 
Wass, 9 Hare 673 ; 16 Jur. 282. 

7. Atestator directed his household furniture, 
etc., to be sold, and the produce, with other 
moneys, to be laid out in stock, the interest to 
be paid to Ms wife for her life, and after her 
death the stock to be sold, and the half of the 
produce to be paid to C., eldest son of his 
niece B., and the other half to be divided 
equally between the children of B. Secondly, 
he left all stock, etc., of which he should die 
possessed, to his wife during her life, and after 
her death he directed the same to be sold, and 
3,OOOZ. of the produce to be paid to 0., and the 
remainder to be divided equally beween all 
the other children of his niece B., and he 
appointed executors. Thirdly, he devised his 
lands in Prance to Ms wife for life, and after 
her death the one-half to go to 0., and the 
other half to be divided equally between all 
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Wi%c]ieUeaY. Wentwort\l Vern, 


devise over, 

402. 

5, A. man having mortgages, ono^of wMch 
was a mortgage in fee of lands in D,, on 
which he had entered, devises those lands 
Ms two daughters and their heirs, and the 


appointed an executor of his property in 
France ; and he directed that his executors 
should not he liable for any loss which might 
happen in placing out his property according 
to the direction of Ms will, except for wilful 
i 0. should die before he 
he directed that the said 


happen in 
to Cw 

neglect; and in case 
attained twenty-one, L. 
property and effects should go to his (the tes- 
tator’s) nearest heirs on Ms mother’s side 
equally, E., the testator’s niece, was his 
nearest heir both on his father’s and mother’s 
side, and his next of kin. C. died under age : 
—Held, that E. though heir and next-of-kin, 
both on the father’s and mother’s side, took 
H. O.’s share under the third clause. Be 
’WilUmier^ 16 Ir. Oh. E, 389. 

Held, also, “my said property and effects 
in the third clause did not mean all the pro- 
perty of the testator, but was confined to the 
portion of it bequeathed and devised to C. Ih, 

Held, secondly, that it applied to all the 
property which C» would have taken, and was 
not confi.ned to the third clause. Ib» 


to Ms two daughters ana tneir neirs, ana tne 
other mortgages to them, their executors, etc. 
One of the daughters dies; her share of the 
land in D. shall go to her heir, and not to her 
administrator. ISfoyh v. Mori aunt, 2 Y ern. 582, 
And see JBerr ester v, Gotten^ Ambl. 388 ; 1 
Eden 632. But see 1 Swan. 408 n, 

6. Construction of a will, giving to the 
testator’s daughter hy the desciiption of heir 
under Ms will the legacy of a legatee, who 
died during the testator’s life, by way of 
special substitution, not merely by lapse to 
her, as the residuary legatee. Mme v. Bose^. 
17 Yes. 347. 

7. Where iu a will the word “ heir” is Used 
in a popular sense as a word of description, 
so as that the capacity to inherit is not of the 
essence of the desciiption, the want of capacity 
to inherit is immaterial if the person meant 
is otherwise ascertained. BiUson v. Stordy, 
3 Sm. & a. 230 ; 1 Jur., N. S., 771. 

8. An infant in ventre sa mere, under a 
devise to heirs of the body of the devisor, 
begotten and to be begotten, cannot take by 
purchase the legal fee, the terms of description 
not amounting to a legal designation of him ; 
but is entitled inequity, by virtue of the 
apparent intention, to the trust of a term 
attendant ou the inheritance, though merged 
at law. Murse v. Termrih, 3 Swan. 608, 

9. A testator gave a legacy of 2,0002. stock 
to his two daughters, each of them 1,0002., 
the interest to be paid to them in equal shares 
for life ; the rest of Ms propcity to Ms children 
in equal pioportions. By a codicil he directed 
that, after the decease of his two daughters, 
“the property for which they are to leceive 
during their lives the inteiest, which is to be 
for their sole and separate use, independent 
of any connections they may form, the stock 
shall become the joint property of the lawful 
heirs of my said children and executors in 
equal proportions, viz., one-fourth part to the 
heirs of my daughter Haney ; one-fourth part 
to the heirs of my daughter Lydia ; one-fourth 
part to the heirs of my son John; one-fourth 
part to the heirs of my daughter^ Sarah ” : — 
Held, that the gift was a tenancy in common, 
and that on the death of Sarah the moiety of 
the legacy became distributable in four equal 
shares to the heirs of the parties named as 
perso 7 im designatm, JSamley v. Wli22^, 14 L. T., 
H. S,162. 

10. The words “next heir” occurring in a 
will in a bequest of an annuity for life to be 
enjoyed by the next heir to a certain title and 
estate Held, by reference to the context, 
not to have been used in their strict sense, 
but to mean the person next presumpiavely 
entitled to succeed to the title and estate. 
Dormer v. BMllign, 4 He G. M. & O. 835. 

Lord Dormer by will gave successive estates 
for life, with remainder in tail male, in his 
mansion and hereditaments to E. P. D., J. D., 
J. H., R. H., C. D., M. D., and E. D. ; with 
the ultimate remainder to his own right heirs.' 
The testator by a codicil gave to J. T. D., 
“ his 1 next heir after the death of E. P, D. 

i. 


Y. HEIE BY ACKHOWLEBGHEHT 

1. The words in a will, “I acknowledge H., 
my second cousin, to he my next of kin and 
heir-at-law to all my real and personal pro- 
perty situate in the parish of M.” : — Held, to 
bo an effectual gift to N., who was, in fact, 
neither heir nor next of Mn of the testator. 
Pm'lieri'. Mchson, 1 De G. J. & Sm. 177 ; 32 
L. J., Oh., 397 ; 1 H. E. 298 ; 9 Jur., H. S., 451 ; 
11 W. R. 583 ; 7 L. T., H. S., 813. 

A codicil contained the following expression : 
“T. H„ my second cousin, is my next of kin 
and heir-at-law, as my brother J . is dead, and 
has left no issue ” Held, that it could not be 
infeired from this that the testator was igno- 
rant of the state of the family of another 
brother, who had left issue. Ih, 


YI. HEIE COHSTREED AS A PERSOHA 
DESIGHATA. 


2. Devise to the heirs male of S. begotten ; 
S. having a son, and the testator taking notice 
that S. was then living, a sufficient description 
of the testator’s meaning, and such son shall 
take, though, strictly speaking, he be not heir. 


Lonths ; her heir, and not 
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to become due from the day of the testator’s 
death; but iu case he should become pos- 
sessed of the title and estate, then the annuity 
should be paid to his next male heir for life, 
and so on successively to all the sons of the 
testator’s brother J. D., so that the next heir 
to the title and estate should always enjoy 
this annuity. To his cousin R. B. , eldest son 
of J. B., 501. a year, from the day of the 
testator’s death, for life, to devolve to his 
next brother, and so on, in case of his becom- 
ing possessed of the annuity of 150Z.” The 
annuity of 50Z. was paid up to 1826, ^when 
E. P. D., the first tenant for life, died without 
issue, and J. T. became Lord Dormer, and 

0. D. became next heir after him, and the 
annuity of 1501. was paid to him till 1852, 
when he died, and M. B., son of J. B., the 
testator’s brother, claimed it, as also did 
J. B. B., son of J. T. Lord Dormer, and the 
bill was filed to determine that question: — 
Held, that neither the plaintiff nor the son 
of J. T. Lord Dormer was entitled, the an- 
nuities having both determined. S. C. 3 W. E. 
92, 337 ; 3 Brew. 39 ; 24= L. J., Oh., 168. 

See also ix. infra. 


TII, HEXES, HEIRS OF THE BOBY, COH- 
STETTED CHILBRElSi. 

1. The word ** heirs” in a will construed 
children ” to take a legacy, loveday v. Hop-- 

liinSf Ambl. 273. 

2. “ Heirs ” read issue ” on the general 
construction of a will. Garratt v. Coclierell^ 1 
y. & Coll. 0. C, 194 ; 6 Jur. 909. 

3. Testator gave one-third of his residue in 
trust for Ms sister, the interest to be paid to 
her during her life, and the principal at her 
death to go to the heirs of her body, shaie and 
share alike. The sister had five children 
living at the testator’s death Held, from the 
context of the wrill, that she took for life, 
with remainder to her children as tenants in 
common. Syners v. Jobson^ 16 Sim. 267. 

4. Where testator’s intent appeals plain, 
Court will construe the words heirs of the 
body ” to be words of purchase. Sagsham v. 
Spencer i 2 Atk, 580. 

“ Heirs of the body ” have at law been con- 
sidered as words of purchase, even in a deed. 
Xb. 

On the construction of Serjeant Maynard’s 
will heirs of the body were held to be in the 
sense of the first and every other son. Id. 
582. 

6. Devise to the testator’s wife, after her 
decease to the heirs of her body, share and 
sWe alike, and in default of issue to be law- 
fully begotten by him, to be at her own 
disposal. He dies, and leaves six claildrcn by 
Ms said wife: — ^Ileld, that the wife took an 
estate for life only, and that each of the six 
children took a fee-simple in remainder, ex- 
pectant on the determination of the mother’s 
Mfe estate, in one-sixth part as tenant in 
common. Oretton v. 1 Meriv, 448. 

6. The word ** heirs ” in a will : — Held, to be 
equivalent to children, Sma% v. Bomde% 11 
L. J., H. S., Ok, 155. 

7i Devise of freeholds to six persons, equally, 
for life, and after the death of the survivor to 


sell, “and the money to be equally dhidecl 
amongst their several heirs” : — Held, that their 
children, and not their heirs-at-law, were 
intended. Bull v* Comberbuc\ 25 Beav. 540 ; 

4 Jur., H. S,, 526. 

8. A testator gave his residuary real and 
personal estate to his wife for life, and after 
her decease to Ms brothers T. and E., *‘or 
their heirs in proportion to the number of 
children each might have then living, share 
and share alike.” At the death of the wife 
both the brothers %vere dead ; and there were 
then living four children of T. and two of B. * — 
Held, that the word “ heirs ” meant children, 
and that the residue was divisible in sixths 
amongst the children living at the death of 
the wife. Boberts v. Udwards^ 33 L. J,, Ch., 
369 ; 9 Jur., N. S., 1219 ; 12 W. E. 33 ; 9 L. T., 

H. S.,360; 32 Beav. 259. 

9. Personal property was bequeathed to 
trustees m tiust for A. for life, and if she 
should have children that survived her then at 
her death for her children equally; but, if she 
should ha\e no heirs, the trust fund was then 
bequeathed to B., who was A.’s mother, and 
her heirs : — Held, that upon the death of A., 
without having ever had any issue, the gift over 
took effect, and that B. and all her children, 
other than A., became entitled to the fund as 
joint tenants. JDaJdn v. Nicholson^ 6 L. J,, 
N. S., Ch., 329. 

10. W. H. by mil, after giving several 
legacies, left the remainder of Ms property to 
his wife for life, to be invested in the public 
funds, and at her demise to be equally divided 
between his cMldren and the heirs of their 
bodies. The estates were retained unsold, and 
a bill filed raising the questions, whether there 
was a direction to convert, whether a surviving 
trustee was liable for non-sale, or what was 
meant by “ heirs of the bodies ” : — ^Held, that 
there was a direction to comert ; but inasmuch 
as loss was not caused by non-sale, the trustee 
was not liable, but the estate of the widow ; 
and that the words “ heirs of their bodies ” 
meant “children,” and were substitutionary, 
and the children of a deceased child were 
equally entitled. Paite7hde7i v. Sobson^ 1 W, R. 
282 ; 17 Jur. 406. 

11. In a devise “ to the heirs of the body of 
A. and B. lawfully begotten, share and share 
alike, or to the survivor or survivors of them if 
more than one, and if but one then to such 
only oMld”:~-Held, that heirs of the body 
must be construed children. Gummoe v. McmSf 
5 17. R. 219 ; 26 L. J., Ck, 323 ; 3 Jur., % S., 
176 ; 23 Beav. 184. 

12. Testator gave Ms real and residuary per- 
sonal estate in trust to pay an^ annuity to his 
nephew, and, subject thereto, in trust for Ms 
daughter for life, remainder in trust to pay 
the income for the maintenance of all and 
every such child or children as she might 
leave at her decease during his, her, or their 
minority ; and when the youngest should have 
attained twenty-five, to pay, assign, and trans- 
fer the income, together with the principal, 
to the children, the same to be divided equally 
between them, share and share alike; but if 
any of them should die leaving a child or 
oMldrcn who should attain twenty-one, then 
to pay and assign the share of such child to 
such his or their child or children ; and the 
testator then expressed his further will to be,| 
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1. 1% General, 7700. 

2. Where Gift to Mein of the Body, 7701. 

3. Where Gift to Melrs or Mexi of Mm, 7701. 

4. Where Gift to Jl. or his Meirs, 7703. 


that 1 is trnstees should immediately after Ms 
nephew’s decease, convey, release, and 
all his freehold and leasehold estates unto the 
heir or heirs who should he legally entitled 
thereto; and in case his daughter should 
leave no child oi children, or they should die 
under ao’e and unman ied, then in trust to 
pay and^assign the income, together with the 
whole residue, unto and equally between his 
next of kin. The daughter left five children 
living at her death, all of whom attained 
twenty-five :--Held, that the trust for them 
was not void for remoteness, but that they 
took vested interests in the trust property on 
their mother’s death. Milroy v. 

Sim. 48 ; 13 L. J., N. S., Oh., 266 
1. Bequest to ' 

decease to the testator’^ 
survivor or survivors l1 1’_ 


1. In General, 

5 Gift of personalty to A. for life, and 
afterwards to his children; and in default 
to the heirs of B. Held, that the next o! 
kin were entitled under the ultimate limita- 
tion. Emns V. Salt, 6 Beav. 266. 

6. A testator devised and bequeathed all 
real and personal estate to trustees, upon 
trust for certain persons for life, and after- 
wards for the heir-at-law of his family then 
living, whosoever the same might be : — Hold, 
that the next of Idn of the testator, according 
to the Statute of Distributions, took no interest 
under this gift. Tetloiv v. Ashton 20 L. J , 
N. S., Oh., 63 ; 15 Jur. 213. 

7 Testator bequeathed 5,000^. in trust for 
.‘ and'after their decease. I his daughter A. for lifc. and after her dece^e 
/ - . . n — i — ^ 1 spcli child or children as she shall leave 

at her decease, in such shaies as she should 
think proper ; and in case she shall die leaving 
no child, which was the event, ^ then as to 
1 000^. for her executors, administiators, or 
assigns ; and as to the remaining 4,000Z. in 

go to a. ] So" 

vested in A., and the other two daughters 
of the testator, being his co-heiresses-at-law, 
and next of kin at his death. If that union 
of characters had not occurred, yucBre, whether 
the next of kin could not claim, and supposing 
the heirs intended, what description of heiis. 
Holloway v. Holloway, 5 Ves. 399. 

8. A testatrix, after demising real estate 
to a devisee, “ and to her heirs and assigns,’^ 
bequeathed to her tiustees 600Z. upon tiusfe 


Milroy, 14 

8 Jur. 234. 

A, for life, and after her 
,„l^_’s four children, the 
of them, equally, or their 
heirs lawfully begotten. One of ^ the four 
children died in the life of A. -.—Held, that 
his children took one-fourth by substitution. 
Bf ioe V. LoeUey, 6 Beav. 180 ; 7 Jur. 143. 

2. A residuary estate was given to three 
brothers and a nephew, for their lives as 
tenants in common, and after their decease, 
then in trust for their heirs and assigns as 
tenants in common. The will then contained 
provisions that the shares of any cx either 
of their children dying under twenty-one 
without issue should go to the survivors, and 
that the share of such child as died under 
twenty-one, leaving issue, should go to the 
children of such child ; but that in case one 
child only of the brothers and nephews should 
attain twenty-one or be married, then in trust 
for such child, his or her heirs or assigns 
Held, that the brothers and nephew took 
an absolute vested inteiest in the lesiduaiy 
estate, with an executory devise over in case 
of children being born. Sjoence v. Handford, 
4 Jur., N. S., 987 ; 27 D. J., Ch., 767 ; 1 D. T., 

N. S.,244. ^ , 1. X. 4: 

3. The testator directed the application ot 
the surplus income of his estate^ for the 
maintenance of his children during their 
minority or apprenticeship, and the applica- 
tion of certain sums for their advancement, 
and after his youngest child should have 
attained twenty-one, he directed his executors 
to divide any surplus in their hands, eveiy 
three years, during his wife’s life or widow- 
hood, and, after her death or marriage, every 
year equally amongst his children or their 
heirs, instead of any one that might happen 
to be dead, until the expiration of fifty years 
from the time of his death ; and that at the 
end of the said fifty years, his executors should 
sell his remaining estate, and pay, discharge, 
or divide the money for the same amongst 
his children (naming them), or any of their 
Mrs in their stead; and if any of Ms said 
children should die without lawful issue, such 
, I ^ Shares of those so dying to belong 
: « j U the survivors or their lawful heirs equally : 

* , . —Held, that the word heirs ” must be con- 
. strued "fesue,” and not « children; ” and that 
- , it was not a ground for departing from such 
’■ nn^niug, that ^ the consequence of adhering 
^ . tOi it would ibe to render the wiU void for 
, ‘ ’ renxoiene®s.f Siyeadmuin v. Sjye^kmm, 8 Hare 
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my late partnei*, for losses sustained during 
the time that the business of the house was 
under my sole control”: — Held, that the 
persons to take were those who, at the tes- 
tator’s death, would have been entitled, under 
the Statute of Distributions, to the personal 
estate of the deceased partner, in case he 
had died intestate, and not the heir-at-law 
strictly so called. Me Gamboa^ 4 Kay& J, 756. 

1. A testator, after giving several sevenths of 
his peisonal estate to his living brothers and 
sisters “ and their heirs and assigns ” respect- 
ively, proceeded to give another seventh as 
follows : To the heirs and assigns for ever of 
my late sister D., now deceased ” : — Held, that 
the persons entitled to this last-mentioned 
seventh were the nest of kin of D. at her 
death, according to the Statute of Distribu- 
tions. Me Newton^ 4 L. R., Eq., 171 ; 37 L. J., 
Ch., 23, 

2, The testator, after giving the income of 
Ms residuary real and personal estate to A. for 
life, and after her decease to B. for life, di- 
rected his trustees then to sell his estates and 


divide the proceeds amongst “the following 
persons, or their heirs for ever: the grand- 
children of C., the giandchildren of D., and 
the grandchildren of E.” -.—Held, that the word 
** heirs ” was to he construed heirs according 
to the nature of the property ; and it being 
in this case given as money, “heirs” was 
construed “ next of kin ; ” that the grand- 
children of C., D , and E., living at the death 
of the testatoi, and afterwards born during 
the lives of the tenants for life, and the next 
of kin of any of them who predeceased the 
surviving tenant for hte, were entitled to the 
residuary estate, the next of kin of each 
deceased grandchild taking the deceased 
grandchild’s share ; that the words “for ever” 
did not alter the character of the persons who 
were to take, the only import of such words 
being that persons who were to take took 
absolutely. Moody v. Miggins^ 9 Hare (App.) 
xxxii ; 1 W. E. 30. 

Gift of residuary personal estate to be 
divided equally, share and share alike, amongst 
the following persons, or their heirs for ever : 
to the grandchildren of A., also to the grand- 
children of B., also the grandchildren of 0. 
The Court having previously held that the 
word “ heirs ” must be construed according to 
the nature of the property as “ next of kin ” : — 
Held, further, that the “ next of kin ” according 
to the Statute of Distributions, including the 
widow, were entitled to take, and not the 
nearest of kin simply. S. C. 2 Kay & J. 729 : 
25 D. L, Oh., 773; 4 W. R. 787. 

3. Gift of personalty to A., and after Ms 
death to be equally divided among Ms legal 
heirs, is a gift after his death to Ms next of 
kin, according to the Statute of Distributions. 
Lom V. Smith 2 Jur,, N. S., 344. 




A testator, after giving all Ms residuary 
real and personal estate to his nephews, grand- 
nephews, and nieces, directed Ms trustees to 
intest their shares according to their dis- 
cretion, and to pay the income, or as much 
might be necessary, for their maintenance 
until twenty-one, except A. L,, and he to re- 
cMte the inteiest until iMrty ; and then half 
to m applied, *^at the discretion of the trus- 
tee4>^ itoase^st him if they thought him capable 
^torpainlug half to remain invested, and 
, r tfti. 






the income paid to him during his life, and 
at his death to be equally divided between his 
legal hens. A. L. died under thirty, leaving a 
widow and heiress-afe-law. Upon the questions, 
what was meant by “ legal heirs,” and whether 
anv part of A. L.’s share was undisposed of : 
— Held, that next of kin according to the 
statute w*as meant, and that no part of A. L.’s 
share w^as undisposed of. S. 0. 4 W. R. 429. 

4. A husband bequeathed his personal estate 
to his wife for life, and after her death “ to be 
divided amongst my heirs and to their children 
with H. B. P., share and share alike.” The 
testator had five brothers and sisters, some of 
whom died in his lifetime, leaving issue; 
others survived Mm and died in the lifetime 
of their mother leaving issue : — Held, that by 
the word “heiis” was meant next of kin, 
exclusively of the widow ; that it was a gift 
to a class to be ascertained at the testator’s 
death, and consisting of the brothers and 
sisters living at the death of the testator, the 
children of brothers and sisters then dead, 
and H. R P., and that those persons took 
vested interests. Me Peppittf Chester v. Mliih 
lips, 36 L. T., N. S., 300. 


2. Where Gift to Heirs of the Body. 

6. In a will, “ heirs of the body ” : — Held, to 
mean next of kin. Mattenden v. Hobson, 17 
Jur. 406 ; 22 L. J., Ch., 697. 

6. Gift by will of personalty to trustees for 
the separate use of A,, the daughter of the 
testator, for life, with remainder to the trus- 
tees for the benefit of the heirs of the body 
lawfully begotten of A., first, to educate the 
said heirs, and, lastly, to pay to them the 
residue at their respective ages of twenty-one, 
in such proportions as A. should by will 
appoint Held, that the words “ heirs of the 
body” must be construed next of kin, de- 
scendants of A. Me Jeaffreson, 2 L. R., Eq., 
276 ; 12 Jur., H. S., 660 ; 35 L. J., CM, 622 ; 
14 W. R. 759. 


S. Where Gift to Heirs or Kext of Kin. 


7. Testator, by will unattested, after giving, 
among others, charitable legacies, to be distri- 
buted by Ms executor, gave the remainder and 
residue of his estate, if any, and effects of 
what nature soever and wheresoever, which 
he should be seised or possessed of, ©to., “ to 
next of kin or heir-at-law, whom I appoint my 
executor, after debts, etc., paid.” He left one 
brother, and, by deceased brothers, a niece 
and several nephews, one of whom was heir^ 
at-law Distribution decreed according to 
the statute. Lowndes v- Stone, 4 Yes, 649. 

8, Testatrix bequeathed her real and per- 
sonal estate to trustees upon trust to convert 
and pay one-lMrd part to the ** heirs or next 
of kin ” of J, L. deceased. At her death she 
had only personal estate Held, that the 
description was intended to apply to one and 
the same class, and the gift was not an alters 
native gift, and that the description was 
sufficiently answered by the statutory next of 
kin of J. L. Me Thompson’s Trusts, 48 L. J., 
CM, 135 ; 27 W, R. 378 ; 9 L. Ch. D., 607. 

22 
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have construed it simply as any other way of 
giving B. a vested interest upon the testator’s 
death, and B. dying before the testator, the 
bequest has been held to lapse ; but if, instead 
of “ pel sonal representatives,” the word “ heirs” 
be used, it shows the testator intended the 
persons he designates Ms ‘‘heirs” to take by 
way of substitution whenever B. may die, and 
there shall be no lapse although B. should die 
before the testatoi. Be Porter, 4 Kay & J, 

188 ; 4 Jur., N. S., 20 ; 27 L. J Gh., 196 ; 6 
W. B. 187. 

Bequest of residue to k. for life, and at her 
death a legacy to B. “or his heirs” :—Held, 
that the legacy to B. did not lapse by reason 
of his death in the lifetime of the testatrix, 
but that his widow and only child took by 
substitution. J&. , „ , . 

A substitutional gift to the heirs of a legatee 
who dies in the testator’s lifetime goes to the 
next of kin of the deceased legatee, and not 
to his personal representatives. IJ. 

6. A testator gave real and personal estate 
to trustees, upon trust for his wife for life, 
and after her death to sell and divide the 
proceeds among his children, A., B., C„ D., 
and B , “or their heirs or assigns,” and re- 
commended his children to settle by arbitra- 
tion anv dispute as to the construction of his 
—Held, that the gift to the children was 
absolute, and that the shaie of one of them, 
who survived the testator, and died in the 
widow’s lifetime, went to his administrator. 

Ee WaltoTh, 2 Jur., K. S., 363; 25 L. X, Oh., 

569 ; 4 W. K. 416 ; 8 Be G. M. & G. 173. 

The words “ or their heirs or assigns ” were 
superfluous, being added only as an indication 
of intention that the children were to take 
absolutely. Per Knight Bruce, L. J. Tb, 

The testator had by the concluding clause 
interpreted his own words, and shown that 
children only were to take ; but, semhle, that 
the words “or assigns” were, without that 
i clause, sufficient to show that the children 
were to take absolutely. Per Turner, L.J. 

I li 

^ 7 Gift for life followed by a gift to the 

I surviving children of B. and 0., “ or their heirs 
J and assigns ” Held, that “ heirs and assigns ” 

, could not be read next of kin, and that all who 
survived the testator took vested interests. 

Ee JSopUm, 2 Hem. & M. 411. 

8. Of a policy of 1,2002. testator bequeathed 
1,0002. to A , and 2002. with all advantages and 
bonuses arising from the policy to his wife. 

By a codicil the 1,0002. was given in trust for 
A and her children ; and in case of her death 
without children, the 1,0002. was to become 
tho property of the testator’s widow, “ or her 
heirs.” The widow died, having bequeathed 
the 1,0002. (if A, died without issue) to B. A* 
died without issue:-— Held, that the next of 
kin of the widow at the time of het 
were entitled to the 1,0002, Be Cfm0», ^3 
Beav. 333, 

9. A testator directed that certain stock 
should after the death of Ms wife be divided 
among Ms “children then living, or their heirs.” 
Two of the children were dead at the date ot 
the will ; three survived the testator and die(^ ^ 
in the lifetime of Ms wife ; and two survived , 
her:— Held, first, that the “heirs” of thek , ) 

1 , 1 ,., ^ wife ' 

M Aw 


4, Where 0ift; to A. or his Heirs*. 

Gift of Penomltyfl 1* Begaoy to A., “ and 
failing him by decease before me, to Ms 
heirs” A. dies before the testator, having 
made a will containing a residua^ bequest ; 
the legacy belongs to the next of A, 

living at the time of the testators death. 

S V. Hendenon, 1 Jao & Walk. 388. ^ 

2. A testator gave to the children of Ms 
sister, the late E W., whose names he enu- 
merated, “ or to their heirs,” ceitain legacies. W. B. 187. 

Three of the children died in the lifetime of 

the testator Held, that the legacies to these death a legacy to J3. 
children did not lapse, but that their next of 
pi-n took by substitution at the death of the 
testator. The same testator gave all the 
residue of Ms property “in equal shares to 
each of his sisters M. S. and S. G., and ■gpon 
their deaths, respectively, to their heirs. Both 
sisters died in the lifetime of the testator 
Held, that the next of kin of M. S. and b. G., 
living at the death of the testator, were entitled 
by substitution to the gift of the residue. 

GUtinys v. M^PermoU, 2 Myl. & K. 69 ; 2 
B. J., H, S., CM, 212. , ^ ^ ^ 1 * ^ -p 

a. Bequest of residue of personal estate to j and. 

A. or his heirs, in such manner,^ however, as 
he might deem proper. A. died without 
making any disposition : — Held, that the pro- 
perty vested in the next of kin as tenants in 
common according to the Statute of Distribu- 
tions. Jacobs V. Jacobs, 1 W. B. 238 ; 17 Jur. 

293 ; 16 Beav. 657 ; 22 L. J., CM, 668. ^ 

4. A bequest of personalty to certain per- 
sons, “or their heirs for ever,” the word 
“ heirs ” being a word of substitution, and not 
a dengnatio ggersonm : — Held, to denote, not 
the nearest of kin in blood, but those who, 
under the Statute for the Distribution of the 
Personal Estates of Intestates, would have 
been entitled to the personal estates of such 
persons if they had died intestate. Eoody v. 

Biggins, 2 Kay & J. 729 ; 25 L, J., Oh., 773 ; 

4 W. B. 737. ^ 

The testator, after giving the mcome of Ms Xo 
residuary real and personal estate to A. for life, 
and after her decease to B, for life, directed 
his trustees then to sell his estates, and divide 
the proceeds amongst “ the following persons, 
or their heirs for ever ; the grandchildien of 
0., the grandchildren of D., and the grand- 
children of E. ” .‘—Held, that the word “heirs” 
was to be construed heirs accoiding to the 
nature of the property ; and it being in this 
case given as money, “ heirs ” was construed 
“ next of kin ; ” that the grandchildren of 0., 

D., and E., living at the death of the testator, 
and afterwards born during the lives of the 
! ^ tenants for life, and the next of kin of and 
of them who predeceased the surviving tenant 
" l\ I iiojr'hfe, were entitled to the residuary estate, 

I h: ;lli4 ,hexb of kin of each deceased grandchild 
; tai:ihg the deceased grandchild’s share ; that 
‘ the words f‘for ever ” did not alter the charac- 
ter of the persons who were to take, the only 
J . , import of such words being that the persons 
vMo were to take took absolutely. S. 0. 9 
b ; ' (APPJ J 1 fV'. B. $0. 

“'^erelharo!i|’a bequest for life, ■ 

' ^ ' Md after Ms decease to B. ^ or his personal 
representatives,” or a bequest to B,, to be paid 
' so.isaiiy months after testator’s death to B. j children who 
“ or hi® personal representatives,” the Courts ■ the two who 
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will) were entitled to shaie in the fund alon^ 
with the children who survived her. Me 
PUt^s, 7 li. B., Eq., 161 ; 19 L. T., H. S., 
713. 

Held, secondly, that by heirs ” were meant 
the statutory next of kin of the children. Ib. 

Held, thirdly, that such next of kin were to 
he ascertained, in the case of the children who 
survived the testator, at the time of the death 
of each child ; hut in the case of the children 
who predeceased the testator, at the time of the 
testator’s death, Ib. 

1. A testator gave real and personal estate 
to A., chaiged with the payment of annuities 
to the testator’s six children “ or their heirs 
respecthely ” Held, that the annuities were 
personal estate, and that the statutoiy next of 
km of one of the six children who was dead at 
the date of will were entitled to one of the 
annuities. Panmis v. ParsoMi 8 L. B , Eq., 
260; 17 W.E. 1005. 

2. A testator gave real and personal estate 

to his executors, and after directing that 
certain legacies should be paid out of the 
proceeds of the whole, proceeded : “ Whatever 
portion of my effects shall remain in the hands 
of my executors or the survivor of them, or, 
etc. {sic)i after the payment of the above- 
mentioned legacies, I desiie to be divided in 
the manner following, and giving two-thirds 
to the surviving sisters or sister of my wife or 
their heirs ” .—Held, that the gift to heirs 
being substitutionary, the statutory next of 
kin of deceased sisters took under it, and not 
the heirs as designatce. Me Stannard, 

Stannard v. Burt, 52 L. J., Ch., 365 ; 48 L. T. 
660. 

3. A testator gave his residuary personal 
estate to trustees upon trust for his wife 
during her life, and at her death lor his 
children **or their heirs”: — Held, that this 
was a substitutionary gift to the next of kin, 
according to the statute, of a child dying 
before the period of distribution. Pmlaso7i, 
V. mioeh 9 L. E., Eq., 258 ; 39 L. J., Oh., 422; 
18 W.E. 332 ; 22 L. T., N. S., 3. 

4. A testatrix by her will gave a moiety of 
her personal estate in tiust to he equally 
divided between two legatees, and afterwards 
by a codicil left the property, in the event of 
the legatees having no children, at their deaths 
to be equally divided to the childien, or tbeir 
heirs, of B. H. E. The original legatees having 
died without having had children : — Held, that 
the period of distribution was the date of the 
death of the survivor of the original legatees, 
and that, the gift to the “heirs” being a 
substitutional one, the property became divis- 
ible at that date between such one of the 
children of E. M. B, as was living both at the 
death of the testatrix and at that date, and the 
statutory next of kin of the remaining children 
of E. M. P. who, having been alive at the death 
of the testatrix, had &d before the period of 
distribution. Meikon v. MonrOt 27 W. E. 936. 

Mft of a Mi^ei Fmd of Mealtg Per* 
eomlty,} 5. In wills of personal estate, where 
the word “heirs” is used, it will be considered 
as indicating “successors according to the 
^ quality of the estate,” and consequently the 
i f of a party who dies entitled to a 

^ per^oimlty will take. Mo Preoion^ 8 




Where a testatrix gave personalty, subject to 
a life interest, equally to her brother and five 
sisters, it alive, and, if not, to their heirs : that 
is, she meant a deceased sister’s children to 
have one-sixth Held, that the next of kin, 
according to the statute, of those sisters who 
died before the period for distribution took 
their shares. S. C. 1 H. B. 470. 

6. A testatnx by her will, dated 1836, gave 
all her personal property and also her real 
property to trustees on trust for payment of her 
debts and legacies, and subject thereto she gave 
“ all her personal and real property as afore- 
said,” between her five sisters, nomirniwi, 
and the survivors of them, in equal shares 
during their lives and spinsterhood, and upon 
the death or marriage of all her said sisters 
she directed that her “property should be 
divided into equal pioportions or shares be- 
tween her brothers and sisters then living or 
their heirs.” She had twelve brothers and 
sisters, of whom one brother died before the 
testatrix was born, one sister died before the 
date of the will, two brothers and one sister 
died in her lifetime after the date of the will, 
and the rest survived her. The last survivor 
was one of the five sisters named in the will 
who died a spinster: — Held, first, that (not- 
withstanding the will was before the date of 
i the Wills Act) the word “ or ” in the gift in 
remainder could not be read “ and,” and that 
there was no intestacy. Wingfield v. Wing^ 
field, 47 L. J., Ch., 768 ; 9 L. B., Oh. H., 658; 
39 L. T., H. S., 227; 26 W. B. 711. 

Held, secondly, that the word “heirs” must 
he construed distnbutively so as to mean heirs- 
at-law as to the real estate, and statutory next 
of km (including widows) as to the personal 
estate. Ib, 

Held, thirdly, that such heirs-at-law and next 
of kin were to be respectively ascertained, as 
regarded brothers and sisters who predeceased 
the testatrix at the death of the testatrix, and 
as regarded those who survived her at their 
respective deaths. Ib, 

Held, fourthly, that the heir-at-law and next 
of kin of the brother who died before the testa- 
trix was horn were not entitled to share, Xb, 

Held, fifthly, that the heir-at-law and next of 
kin of the sister who died before the date of 
the will, as well as the heirs-at-law and n^xt 
of kin of the two brothers and the sister who 
died in the lifetime of the testatrix and after 
the date of the will, were so entitled. Ih, 


IX. HEIES COHSTEBEB lOTBAJ^W. 

1. Gifts of Persomlty, 7703. 

2. Gifts of a, Mixed Fmd of MeaMy e(7nd P$r^ 

sonalty, 7704. 


i. 0ift of Personalty^ 

7. Where a pecuniary legacy is given hy ^ 
testator to his “ heir ” the word Is to be under- 
stood in its legal and ordinary sense, unless 
controlled by the context of the will, and the 
heir-at-law will take the legacy, Cud not the 
next of kin. In snch a case It jnntees no 
difference that there are three co-heixs* 

s&y V* Bhmire, 4 Buss. 384. ^ ^ ^ 

8. (ioods devised to Ap fm life^ iwf. 
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Se Hte*o£l.t-DeSLSte°go®ods|ho|^^^ t 

A. DaiMTS V. ClareTUon^lVem-iZ. And 
see PleydeU v. PleydeU, 1 P. W. 748. < 

1 A gave all Ms personal estate, after pay . 
aent of dibtl to his wife for life, and upon i 
her death he gave whatever should remain, ' 
after Ament%f various legacies, equally 
betwemi the heirs of his late uncle N. J 

aunt F., all of whom were dead at the date oi 
the will Held, that the word “ heirs applied 
to the heirs-at-law of the three P™ 
and not their next of km. .Sa Bwws, ^9 
L J., Oh., 868 ; 8 W. E. 626 ; 1 Dr. & Sm. 2./8. 

2 ’a tekator bequeathed 2,0001. consols, to 
he divided between his children, when each of 
them attained twenty-one ; but should 
of them attain that age, then he bequeathed 
the stock to his wife for her Me, ^d after- 
wards to his “ nest heir-at4aw :-Held that 
the heir-at-law, at the death of the testatoi, 
was the person enthled, and not the next o 
kin. Sowtl^ate v. avrwhA Jur., H. ^ ^ 

T T nb 661-6 W. E. 489 ; 1 Ij. E, N. S., 268. 

's/ Bequest of personal estate to ‘‘the cMl- 
dren of^ A. during their Eves, ^nd on the 
decease of either of them his or ^ share of 
the nrinoipal to go to his or her lawful heir or 
heirs”:— field, that “lawful heir or heire | 
must he read literally, and not ^ meanm| 

“ next of kin,” “ executors oralmmistratom, 
or " children.” Movmey t. Blaw.ire{i Enss. 
?84) disapproved 

L. E., Ch. D., 113 ; 48 L. J., Oh., 136 ; 27 W. E. 

281 

4 I Personal estate was settled on a husband 
and wife successively for life, 
to their children, and, in failure of chiMren, 
*‘then to the right heirs” of the survivor of 
the husband and wife -.--Held, that, under the 
last limitation, the heir-at-law of 
and not the next of kin was entitled. Hamilton 
Y. MilU, 29 Beav. 193. . , ^ ^ 

5. the words in a will in the Spanish ian- 

E , made use of by the testator, an hng- 
an, were, “ As regards the lands, etc., of 
which I am the possessor in England and 
Scotland, I direct that the whole may be sold, 
and that the amount thereof ^ may be divided 
between and amongst the heirs I h^e there 
in accordance with English law. The pro- 
perty was the produce of a mortgage in lee 
in England:— Held, that the co-heirs of the 
testator were entitled, and not the ^xt of 
kin. ^ €alddeiig\ 19 L, T., S., 377. 


1 eiffc of a Hixed Fund of Eealty and 
^ \ ^ Personalty. 


both real and personal estate, 

to the heir-at-law. Gwynne v. 3Ii(>d3oo\ 14 

"Ves 4:88 

8.' Testator devised all Ms estates in the 
funds of England, and all his manors, messu- 
ages, lands, etc., as well fieehold 

as copvhold, to A., B., and C., and their sons, 
in strict settlement, and ultimately to his 
own light heirs for ever, md empowered liis 
trustees to invest the residue of his personal 
estates in the purchase of freehold lands in 
England, and to convey the sanie to such ot 
the uses thereinbefore declared of his manois 
messuages, lands, and premises devised by Ins 
i will, as should be then subsisting. ^ A. and b. 
died without issue in the testator s lifetime. 

C., who was his heir-at-law and ^Lecutor, was 
living, but had no issue male. Tim testators 
next of kin filed a bill against C., pray mg, 
amongst other things, for a declaration that, 
in the event of 0. dying withont leaving issue 
male, the plaintiff would be entitled to testa- 
tor’s peisonal estate. A general demurrer to 
the bill was allowed. 

Beauioif, 15 Sim. 163 ; 15 L. J.jN. » 

10 Jur. 466. Affirmed 3 H. L. Ca. 524. 

9. The words “ next lawful heirs m an ulti- 
mate gift of real and personal estate, construed 
in their strict sense as to the personalty and 
the heir-at-law, and not the next of km, held 
entitled. Hmlemod v. Green, 28 Beav. 1. 

10. Devise and bequest of real and leaseholci 
estates to the devisor’s widow and her heirs 
f 01 ever “ in the fullest confidence that after 
her decease she will devise the property to my 
family”:— Held, an estate for life only,mth 
remainder in trust for the devisor’s 
persona design ata, Wright v. Athm, 

- 256 Affirmed 19 Ves. 299. See also S. C. Coop. 

, 111 ; 1 Ves. k B. 313; T. & R. 143. _ ^ . 

: 11 . Devise of real and personal estate in trust 

i for the nearest relation “of the Pyots: the 

• latter held to be ^^nomen collectn'wm, anci 
i descriptive of that particular stock, and that 

this mixed fund should not go to the heir-al- 
. law of that name. A change of the name ot 
Pyot by marriage held not to exclude. Fgot 
F V. Fyo% 1 Ves. 335. ^ i.. x a 

I 12. A testator devised estates to his trustees,, 

,, to produce a maintenance out of the proceeds 
i for his son John, who was born deaf and dumb, 

3 with a provision for Ms wife, if she shonki 
1 - marry, and limitations in favour of his children 

e if she should have any. He then limited 

e divers estates for life and in tail, with the 

I reversion “ to his own right heirs.” At llie 
death of the testator, his son John was Ms heir- 
at-law; the immediate estates failed Held, 
that although the testator had provided a 
,d maintenance for Ms son during life, as f or a- 
person incapahl© of taking care of himself, 
yet there was nothing to show that he wasi 
d intended to be excluded from taking under the 
il limitation to the testator’s own right Irnirs* 
V. The equitable reversion in fee, thetefotOr 
vested in John. Observations on ChoMmmmy 

# V. amon, 2 Jac. & Walk. 5. 

is GoUgUk^ 12 L J., H. S., Oh*, 187 ; 1 te. a 

Bee Tin, 


SI WHEK ASCERTAINED. 
M|&^ed to A. for life, and after 



’ 'k' ■'.:b 



WILL — Gifts to Heirs. 



fhe death of A. to the heir of B. B . dies in tl e 
life of A. Decreed, the goods should go to 
him that was heir of B. at his death, and not 
to him who was his heir at the death of A. 
Danurs v. Cl^Te^idon^ 1 Vern, 35. 

1. A. bequeathed his residue to his widow 
for life, and after her decease to be di-vided 
betw^eeii his two bi others or their heirs, in pio- 
poition to the number each might have then 
h\insr, shaie and share alike. Both brothers 
died before the widow Held, that “ heirs ’ 
was to be construed children, and that all the 
t Inldien li\ing at the widow’s death took in 
fr.iial shares Eoherts v. MTdards, 33 Beav. 
^259 ; 9 Jiir., N. S., 1219 ; 12 W. R. 33 ; 9 L. T., 
1^. S., 360. 

2. A testator having large real estates in fee, 
and having one son, J , who was deaf and 
dumb, and had been born so, devised his 
c'-tates to trustees in fee, upon trust to apply a 
certain sum of the lents and profits yeaily in 
the maintenance of J., and giving other powers 
to the said trustees, which denoted that they 
were to manage the estate for him, then pro- 

< ceded to limit estates tail to the first and 

< ther sons of J., then to J.’s daughters as 
tenants in common, then estates tail to other 
) ersons ; “ and for default of such issue in 
trust for my own right heirs for e\er”:— 
Held, that the circumstances of the case, as 
to the supposed incapacity of J. to manage his 
estate, were not sufficient to take this case out 
of the legal presumption in favour of the 
words “ right heirs ” meaning right heirs at the 
death of the testator, or from the rule of law in 
favour of the present vesting of estates ; and 
that J. being the light heir of the testator 
at the time of his death, the equitable fee 
vested in him, and he had power to devise 
it. Boidell GoUgUly^ 12 L. J., N. S , Oh., 
187 ; 7 Jur. 53. 

3. A testator by will gave and directed his 
Teal estates to be sold, and the interest of the 
proceeds of the sales to be paid to bis daughter 
foi life, with remainder as she should appoint 
by will, and, in default of appointment by 
her, then to his own heirs eos parte maiernd. 
By a codicil he directed the trustees (if his 
j&aid daughter required it) to sink the whole 
cr part of the same property in an annuity 
for her for life, to be paid to her sole and 
separate use, without power of anticipation. 
The testator left his daughter, his only child 
and heir-at-law, him surviving : — Held, that she 
was heir at the death of the testator, and that 
she was absolutely entitled to the real estates. 

9 Hare 673; 16 Jur. 282. 

4. One devises his freehold estate to trustees 
and their heirs, in trust to convey the premises 
to A. for life, remainder to his first, etc., son 
in tail male successively, remainder to his 
daughters in tail general ; and if A* should 
die without issue, then the premises to be 
settled on B., 0., D., and E., to each one- 
fourth in fee; and in case any of the four 
remaining persons die without issue, the trus- 
tees to convey such fourth part in fee to the 
respective heirs of the person so dying. One 
tof the persons dies without issue ; her fourth 
in equity belongs to her brother as her heir, 
ahd there was an executory devise to such 

would he the heir at the death 6f 
^4 without i.^sue. BUMom v. Bigley, 1 F. W. 






5. A. devises an Exchequer annuity of 
1,000^, to trustees in trust for J. for so many 
years as he should live, and from and after 
his decease for such person as at the tiine 
of his death should be the heir male of his 
body, and in case there should be no such 
person then in trust for the heir male of B., 
who was J.’s father. J. died an infant, and 
without issue, and about four years afterwards 
B. had another son born, G., who also died 
an infant without issue Held, that absolute 
property of annuity -vested in G., and that 
upon his death it belonged to B. as his ad- 
ministrator. Montaqn, {Dulie) v. BeaidkUi S 
Bro. P. C. 277 ; Ambl. 533 

6. A. devised his estates to B., his son for 
life, remainder to the first and other sclvS 
of B in tail, remainder to his daughters as 
tenants in common, remainder to 0. for life, 
remainder to D., the son of C., if Ihing at 
C’s death, for life, remainder to the fiist 
and other sons of D in tail, remainder to the 
male heir for the time being entitled to a 
certain family estate, remainder to the first 
and other sons of such male heir, remainder 
to the testator’s own right heirs of his name ; 
and he directed the residue of his personal 
estates to be laid out in lands to be conveyed 
to the same uses as his devised estates, B,, 
his son and executor, did not lay out the 
personal estate as dnecled by the will, but 
by his will he directed that certain real and 
personal estates should be conveyed and as- 
signed to the trustees under the will of A., 
upon the trusts of that will or such of them 
as could then be executed; adding, that he 
deemed such property an equivalent in value 
for the residuum of his father’s personal estate ; 
and he directed that the same should be settled 
and accepted accordingly. The real and per- 
sonal estate were not conveyed or assigned 
according to the will. On the death of B, 
without issue, C. entered into possession of 
the real estate devised by both wills, and the 
personal estate bequeathed by the will of B. 
At the death of C , D. entered into possession 
of the same real and peisonal estate. D. died 
w ithout issue, and at his death there was no 
male heir entitled to the said family estate : — 
Held, that the ultimate limitation in the will 
of A. to his right heirs of his name vested at 
his death and not at the death of D, ; that 
the co-heiresses-at-law of B. (or the parties 
claiming under them) were entitled to the 
real estate so devised by the wills of A, and 
B. ; that inasmuch as the estates were made 
equitable by the will of B„ the Court might 
properly send a case to a court of law, to try 
at the same time the right under the will of 
A, as well as under the will of B, j that the 
personal estate bequeathed by the will of B., 
though not actually converted, must be deemed 
to be converted into and to have descended 
as real estate. WrigMsm v. Macmlmp 4 
Hare 487. And see S. C. at '>aw, 14 Mees, 
k Welsh. 214; 16 L. J„ H. S., Bxch., 121. 

7. Testator devised and bequeathed all his 
real estate and all the residue of his personalty 
to trustees, upon trust to pay his wife an an- 
nuity for her life, and subject to such annuity 
upon trust as to the whole of his said real and 
personal estate for Ms son his heirs, ex- 
ecutors, administrators, and assigns, ^s afid 
when he should attain the age of twenty4v^ | 


1 j ‘ ih \H' 



. _ . 


WILL— Gifts to Heibs, 


a^e of twenty-one, but before twenty-five, 
to as Ms said son should by will or deed 
appoint *, but in case his said son should not 
make any such appointment, or should die 
before attaining twenty-five without leaving 
issue, then upon trust for the testator’s own 
heirs, executors, or administrators Held, 
that the last limitation embraced those per- 
sons only who were entitled to the testator s 
property at the time of Ms death, and that 
it was no objection to this construction that 
S. himself happened to be one of those persons. 
WilUnson v. Garrett, 2 Colly. 643; 15 L. J., 
S., Ch., 416 ; 10 Jur. 560. 

1. A testator directed his executors to set 
apart a sum of stock to answer an annuity 
of 6002. to be paid to Ms daughter Anna 


small legacies ; ** and all the rest and residue 
of the said principal fund he gave and be- 
queathed to and amongst his heirs-at-law, 
share and share alike;” and in a subsequent 
part of his will he appointed his said daughter 
by name his general residuary legatee Held, 
nevertheless, that as sole heiress-at-law and 
next of kin of the testator at the time of Ms 
death, she, and not Ms heir-at-law or next of 
afe the time of her death, was entitled, 
under the ultimate gift, to the fund set apart 
to answer the annuity. Ware v. BmUna, 2 
Fh. 635; 17 L. J.,N. S., CM, 147; 12 Jur. 165. 
Affirming 16 Sim. 587; 16 L. J., N. S., Oh., 
427; llJur. 622. ^ ...... 

2. Testator devised his real estate to trustees 
in trust to permit A. to receive the rents 
during his life; and, upon his decease, to 
permit the eldest son of A. to receive the 
rents during his life ; and, “ upon the decease 
of such eldest son,” in trust to convey the 


XI. LIMITATION TO WHEEB NO ESTATE 
IN ANCESTOE, ESTATE TAIL IN THE 
HEIE. 

5. A testatrix, after giving estates tail to 
the then existing descendants of Sir T. S. by 
his first wife, devised as follows; “And for 
default of all such issue, then upon trust for 
the right heirs of my grandfather Sir T. S., 
deceased (the father of my late uncle Sir 
T. S.), by Mary his second wife, also deceased, 
who was the daughter of Sir G. C., for evCT": 
— Held (affirming S. C. nom. Wright v. Yer* 
non, 2 Brew. 439 ; 23 L. J., Ch., 881 ; 2 Eq. Bep. 
1159), that this was a limitation of an estate 
tail to the heirs of Sir T. S. by Mary, bis 


WILL — Gifts to Husbaot ob W’ife. 


Where a will, in which the word “ heir is ” 
used in different places, is only intelligible by 
interpreting the word ** heirs*’ differently in 
different places, such interpretation will be 
given in older to gi\ e effect to the will. Tb. 

A share of the produce of real and per- 
sonal estate directed to be sold was given to a 
feme sole for her life, “ and after her decease 
to her heirs, as she shall give it by will, and 
if she die without leaving a will, to her right 
heirs for ever ” :~Held, that the words “ right 
heirs ” were to be construed executors and 
administrators. S. C. 35 Beav. 535. 

1. H. J. by his will, dated September 1838, 
gave the whole of his rents, profits, and in- 
terest of all his estates, both leal and personal, | 
situate in B. M. and H., to B. H. during his 
life, and the issue of B. H. after his death as 
therein mentioned, and in the event of B. H. 
dying without issue, his will was, that the 
whole of the said estates, both real and per- 
sonal, should go to the heir-at-law of his 
family, and he ordered his trustees to give up 
the whole of his estates, both real and per- 
sonal, to such heir. Inquiries were directed 
by the decree made in the Court below, for the 
purpose of ascertaining the particulars and 
locality of the testators personal estate other 
than leasehold at the time of his death. The 
Court affirmed the decree, being of opinion 
that there was no intestacy, and that there 
was at all events sufficient doubt upon that 
point to make the inquiries necessary. Hors- 
field V. Ashton, 1 W. B. 259 ; 2 Jur., H. S., 193. 

2. A testator (passing over his heir-at-law, 
the son of his deceased eldest brother) gave 
1,000^. to the testator’s father for life, and 
after his death to be continued to the testator’s 
younger brother, and proceeded thus : “ And 
after his death to be continued to my next 
nearest heir, and so on. This property is not 
meant to be disposed of by any of the family 
—Held, that the ultimate limitation was void 
for uncertainty. Thomason v, Moses, 5 Beav. 
77 j 6 Jur. 4C3. 


XXIV, Gifts to Husband or Wife. 

See also Husbakd akd Wife II. iv.— Joik- 
TUBE I. V. 2— POWEE, XVII. VII. 

I. tyift hj Tehiator to Ms W^fe, 7707. 

II. Gfift to Wife of a Third Person, 7708, 

III, Gift by Testojtfiso io her Jfusband, 7709. 

IV, Slift to Hnsband of a Third Person, 7709. 

V, &ft to Ilnsbmd and Wife joMly mth 

another Person, See H USB Ann and 
Wife V. v. 1. 


I. eXPT BY TEST ATOB TO HIS WIFE. 


1, In General, 7707. 

% Mejsuted Wife, 7707. 


1, la Oeaeial. 


t ,, ^'3,, A testator domiciled in Jamaica became, 
Idilimg la temporary residence at Frankfort, 
engaged and betrothed to a lady ; and by a 




codicil, after mentioning her name, and allud- 
ing to his intended mamage with her, he gave 
3,000?. to his wife. During the engagement, 
but before the marriage, the testator died : — 
Held, that the lady was entitled to the legacy. 
Sehloss V. Stiebel, 6 Sim. 1, 

4. A bequest by a husband ** to his beloved 
wife,” not mentioning her by name, applies 
exclusively to the individual who answers the 
description at the date of the will, and is not 
to be extended to an after-taken wife. Grarratt 
V. Mbloelt, 1 Buss. & M. 629. 

5. A testator by Ms will gave the proceeds 
of sale of his residuary estate to trustees, on 
trust to pay to his wife E. C., within one 
month after his decease, a legacy of 200?., and 
in addition thereto to pay to his said wife, 
“ so long as she shall continue my widow and 
unmariied,” an annuity of 300?., commencing 
from the date of his decease, “ or otherwise 
in lieu and in substitution of the said annuity, 
at the option of my said wife, if she shMl 
prefer it, a legacy of 2,000?. And I direct 
that the provision hereby made for my said 
wife shall be in lieu and satisfaction of any 
dower or thirds to which she might be entitled 
out of my estate.” After the date of the will 

[ the marriage was, in a suit in the Divorce 
Court instituted by the wife, declared void 
ab initio, on the ground of the impotency of 
the testator. He died without altering his 
will: — Held, that the late wife was entitled 
to a legacy of 200?., but that she could not 
claim the annuity inasmuch as she, never 
having been in law the wife of the testator, 
never could be or continue his widow, and 
the annuity was therefore given for a ^riod 
which could never come into existence. Me 
Boddington, Paddington v. Clariat, 22 L. B., 
Oh. D., 597; 52 D. J., Oh. D., 239; 48 D. T. 
110 ; 31 W. B. 449. Affirmed 25 D. B., Oh. 
D., 685 ; 53 D. J., Ob., 475 ; 50 L. T. 761 ; 32 
■W. B. 448. 

Held, also, that she could not take the 
2,000?. which was given in substitution for 
the annuity to which she was not entitled. Ib, 


2. Eeputed Wife. 

6. A wrong description of a legatee will not 
defeat a legacy ; hut wheie the character, on 
account of which the legacy is given, has been 
fraudulently imposed upon the testator, the 
legacy will fail, A testator gave certain legacies 
“to his wife Anne.’^ In the year 1817 the testator 
had married the plaintiff, who was the person 
thus alluded to ; but it turned out that her 
first husband was then, and at the hearing of 
this cause, still Eving. The Court, being of 
opinion that no fraud had been practised on 
the testator, determined that the plaintiff, 
notwithstanding the misdescription, was en- 
titled to the benefits given her by the will. 
Penfold V. ^les, 6 L. J., H. S., Gh., 4. 

7. 0. B., in the lifetime of her husband, 
contracted a second marriage with the testetor, 
and after his death with J. C. The testator, 
believing 0. E. to be Ms wife, bequeathed to 
her all his property, and appointed h^x Ms 

I executrix; she proved his wBl, and J, Of, as 
I her husband, possessed part of the estate of 
1 the testator. The next of kin having filed . 
I a bill against C. E. and her real husband,, 
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til© validity of tli© will and seokinj 


impugning tlie validity or me f 

an account of the testator’s estate 
that the husband of C. E., though he had not 
interfered, was a necessary party, but that 
J. C. her supposed husband was not. MAenm 
V. AJvenitf 1 Beav. 134 ; 8 L. J., K. S., Ch,, 42. 

1. Where a legacy has been given to a 
legatee in a chaiacter which has been frandn- 
iently assumed by her, and the existence of 
which character may be considered to be tbe 
sole motive of the testator’s bounty, tbe legacy l 
fails. WilJdnso^i v. JougUn, 12 Jur , N. S., 
330 ; 35 L. J., 0h„ 684 ; 14 L. T., N. S , 394 ; 2 
L. K., Eq., 319. 

A testator gave the income of his real and 
personal estate to a woman whom he described 
in his will as, and supposed to be, his wife. A 
marriage ceremony had been performed be- 
tween the testator and such woman, but when 
it took place she knew she had a husband 
living:— Held, that the bequest was void by 
reason of the fraud practised on the testator. 

. -u. . 

A testator also gave a legacy to ms step- 
daughter S. W., the daughter of the above 
woman:— Held, that such legacy was valid, 
the supposed motive for the gift not being due 
to any fault on the part of S. W. Ih 

% A false character, attiibntedby a testator 
to a legatee, will not affect the validity of the 

_ ® “Unr. VwnA'n 

legacy, unless 
acquired by a 
testator 


Affirmed 2 Jiix. 


II. GIFT TO WIFE OE A TEIEB PEBSOH. 

1. Reputed Wife, 7708. 

2. Second Wife, 7708. 


her real situation:— Held, that the wiong 
description did not invalidate the legac}, 
Rishton V. Colfh, 9 Sim. 615 ; 9 L. J., N. S., Cb , 
110. Affirmed 4 Jur. 261. 

7. A testator bequeathed a life interest in a 
legacy to H. the present wife of his son J. B. 
There was a woman named C. H. living uith 

J. B., and they had falsely represented to the 
testator that they were married : — Held, that 
C. H. was entitled to the legacy, there being 
no evidence that the representation had been 
made for tbe purpose of obtaining the legacy. 
Turner v. Brittain, 3 N. B. 21. 

8. Gift to the wife of A. B held not to 
pass the subject matter to a woman who had 
cohabited with A. B., and been introduced by 
him to testator’s family as his wife, though 
never personally known to testator. Be 
Bavenjporfs Trust Mstate, 1 W. R. 103. 

Bequest of stock, after the death of the 
testator’s widow, upon trust to pay the 
dividends to G. for life, and then to his wife 
for life, and after the decease of the survivor, 
to divide the capital among the children of G. 
G. had, from a time previous to tie date of 
the will up to the death of the testator, been 
living with a woman who was believed^ to he 
his wife, and by whom he had several children. 
G. was never married ; he died after the death 
of the testator, in the lifetime of the testator’s 
widow Held, that the description in the will 
applied to a lawful wife and children whom G. 
might have had after the date of the will, and 
to no others. S. 0. 17 Jnr. 314 ; 1 Sm. & G. 126. 


o- - immoral or 

criminal act, by which the legatee has acquired 
the false character, the rights of the legatee, 
as such, will not he affected, it being no pait 
of the duty of courts of equity to punish 
parties for immoral conduct, by depriving 
them of their civil rights. Giles v. Giles, 1 
Keen 685; 5 L. J., N. k, Ch., 46. 

3. A married woman, who had been separated 
for nineteen years from her husband, manied 
the testator by the description of a widow. 
She had about that time heard a leport that 
her husband was living and had made some 
loose inquiries, but believed he was dead. 
The testator having made bequests « to his 
wife,” and the Court being of opinion that the 
evidence showed no fraud on her pait tow ards 
the testator Held, that she was entitled to 
the legacies. Be Betts, 27 Beav. 576 ; 5 Jur,, 

K. S., 1236 ; 1 L. T., H. S., 153. S. C. nom. Be 
Bitts, 29 li. J., Ch., 168 ; 8 W. R. 157. 

4. A testator had been separated from his 
lawful wife, whose name was Elizabeth. He 
subsequently went through the marriage 
ceremony with another female, whose name 
was Sarah. At the time of his death he was 
"cohabiting with the latter as his wife. He 
bequeathed the income of his property to “his 
wife Sarah” for life:— Held, that although not 
his , lawful wife, Sarah was entitled to the 
yearl^Jncome. Billeyv. Matthews, 11 W, R. 

^ IT. % 762 ; 2 H. B. 60. 

,6. A testator* who had gone through the 
‘fbim ofjmarri^e with his deceased wife’s 
Sister in 1851, gave his plate, etc.^ “unto my 
wife ” for her own use. He then devised and 
bequeathed his real snd personal estate in 
^ lor ’her Hie, and,, altbr her 

' decease, “ for ail and every my children here- 
' ,af^n;|0'>e^born.” He bad no children at the 


2. Second Wife. 

9. Devise to trustees to pay the rents to E. 
for life, and after his death, leaving^ his wl|© 
surviving, to pay the rents to such wife. ThO 
first wife of E., who was married at the date of 
the will, died after the testator’s death, and E* 
married a second wife who survived Mm:--"" 
Held, that she was not entitled to the rents. 
Birth V. Fielden, 22 W. R, 622. 

10., Held, the gift to the wif 0 of applied to 
'tHo Inle iwHd was IMhg at the lime ^ of tho 
W3ll,.^d ,not to any! ifwe whom B. 


T\"ILL— Gifts to Husbaot ob Wife. 


any time afterwards marry. Burrow's 
Trust, 10 L. T., N. S., 184. 

1. A bequest of annuity to the testator's 
nephew for life, or until his bankruptcy or 
insolvency, and after his decease, bankruptcy, 
or insolvency, to be paid to his wife for the 
personal support of herself, her husband, and 
his children, during the life of his nephew and 
his wife, and the survivor of them ,* and in case 
they, or either of them, should attempt to 
alienate the annuity, the trustees to be em- 
powered to apply it towards the support of 
the children. The first wife of the nephew, to 
whom he was man led before the dat'e of the 
will, survived the testator, and the gift of the 
annuity was held not to extend to the widow 
of the nephew, who was his second wife. 
JBoreliam v. Bifjnall, 8 Hare 131; 19 L. J., 
hr. S., Ch., 461 ; 14 Jur. 265 

2. Money bequeathed to be laid out in land 
to be settled upon the testator’s nephew A. 
for life, remainder to the wife of A. for life, 
with remainders in tail to the sons and 
daughters of A , by such wife. A. was not 
married till after the testator. — Held, to 
extend to a second wife. Peppm v. B%cMord, 
% Ves. 670. 

3. A testator left his property to trustees in 
trust, as to difieient poitions of it for each 
of his children for life, and after the death of 
each child for its issue, with a gift over of 
the share of any child dying without issue to 
the other children and their issue, and de- 
clared that if any of his sons should become 
bankrupt, his life estate should cease as if he 
were dead, and during the remainder of his 
life the trustees should apply the income to 
which, but for such forfeiture*, he would have 
been entitled, for the benefit of the wife and 
children of such son in such manner as the 
said trustees should think fit. One of the 
testator’s sons was married at the time of his 
death ; he subsequently became bankrupt ; his 
wife died, leaving him without issue : and be 
married again and had two children : — Held, 
that the trust for the wife and children of the 
bankrupt son revived as soon as theie came 
to he any wife or child to take nnder it. 
Longworth v. Bellamy, 40 L. J., Ch., 513. 

4. Under a bequest of a fund to the testator’s 
son (then married) for hie, and after his decease 
the fund to be divided eqnally between the 
wife of the said son, if she should survive him, 
and all and every the child or children of the 
said son : — Held, that no particular wife was 
designated, and that an after-taken wife who 
survived the son was entitled to share in the 
gift over. Me Lyne, 38 L. 5., Ch., 471 ; 17 
W. E. 840 ; 20 L. T., S„ 736 ; 8 L, E., Eq., 66. 

m OTT BT TESTATEIX TO HEE 
SESBAHB 

6. If a legacy is given to a person under a 
particular character, which he has falsely 
assumed, and which alone can be supposed the 
motive of the bounty, the rule of the civil law is 
adopted, and the legacy fails ; therefore, where 
^ legacy was given by a woman to a man, in the 
character of her husband, which she supposed 
hto fe be and described as such, but who, at 
the ttmfe of the marriage ceremony with her, 
had ^ wife living, the Court, in respect of his 


conduct, held him not entitled ; but inclined 
to think it would be otherwise, where, from 
circumstances not moving from the legatee 
himself, the description is inapplicable, as 
where a testator gives a legacy to a child B.*om 
motives of afiection, supposing it his own, but 
is imposed upon in that respect. Kennell v. 
Ahhott, 4 Ves. 802. 


IV. GIET TO HUSBAND OF A THIED 
BEESON 

6. A testator bequeathed money to trustees 
in trust for his daughter B. for her separate use 
independent of her husband, and atter the 
death of E. to her husband for his life, with 
lemamder to all and every the children of B. 
by her present or any future husband. After 
the testator’s death E.’s husband died, and she 
mairied again. B died, leaving her second 
husband surviving. On a bill filed by him 
against the trustee of the will: — Held, that 
the benefit of the gift was confined to the 
husband living at the date of the will, and the 
death of the testator, and did not extend to the 
second husband. Franks v Brooker, 29 L. J., 
Ch , 292 ; 8 W. E. 205; 27 Beav. 636 ; 6 Jur., 
KB, 87. 

7. Testatrix gave legacies to her son, John 
Brjan, and to her daughters, Ann, the wife of 
James Winson, Harriet, the wife of "William 
Barnborough, and Mary, the wife of William 
Dadley, and she gave her stock in the bank to 
her said daughter, Mary Dadle;^% for life, and, 
after her death, to be equally divided between 
the husbands of her said daughters and her 
son, or such of them as might be living at 
Mary Dadley ’s decease. All the husbands 
named in the will sur\ived the testatrix, but 
William Barnborough was the only one of them 
who survived Mary Dadley, Ann Winson, 
however, married a second time, and her 
second husband was living at Mary Badley’s 
death, and he claimed a share of the stock. 
But the Court held, that by the words “ the 
husbands of my ‘?aid daughters,” the testatrix 
meant their husbands whom she had named ; 
and, therefore, that William Barnborough was 
exclusi\ ely entitled to the stock. Be Bryan's 
Trust, 2 Bim., K S., 103 ; 21 L. J.,N. S„ Ch., 7. 

8. A gift to an unmarried woman for life, 
with remainder in fee to her husband, gives 
an indefeasible vested remainder to her first 
husband. Radford v, Willis, 7 L. E., Ch., 26 ; 
25 L. T., N. S., 720 ; 20 W. E. 132. Eeversing 
12 L. E,, lq„ 106 ; 40 L. J",, Ch., 484 ; 19 W. B. 
845; 24L.T.,KB., 574. 

A father gave his estates and the rents, 
upon trust for his two daughters A. and to 
receive the same equally as tenants in com- 
mon for their lives independent of the control 
of any husband or husbands with whom they 
might intermarry ; and after thehr death, he 
duected that the trustees should stand seised 
of the estates, and convey the whole unto 
the respective husbands of his daughters, 
provided that if either daughter should die 
unmarried the share of such daughter should 
accrue and belong to the survitor for life, and 
on her death the whole should devolve on and 
be conveyed to her husband. A, died, leaving 
a husband surviving. L. married B., who by Ms 
will gave to his wife all the estate to which 
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■WILL — Gifts to Illegitimate Children. 

will of herfather abso- notwitlistanding a strong impliontion in tlie 
g his wife surviving. A nill in favour of that child. Cartwnght v. 
rchased three lots of the Faroifry, 6 Ves. 630. - . , -v, i 

complete on the ground 6. Bequest to the children of A., described 
1 to an absolute interest “Spinster,’' and nothing on the face of the 
eath of L. Held, that will showing that illegitimate children wore 
ih as could be forced on intended, inquiry whether she left illegitiimte 
cliildrcn xsfused. OsM07id v. TiTiddllf 5 v6s, 

534:. 

1. A testator devised 7. An illegitimate child not entitled nnder 
ter for life, and after her the description of a child in a will, though 

ay hnshand with whom testator knew they were both legitimate 

iT, if he should surviye children and those not so in the family, 
le daughter married the Godfrey v. Davis, 6 Tes. 43. 
ivorced from him on his 8. Testator gave legacies with maintenance 
ried again and survived to his two illegitimate children, naming them, 
defendant was entitled by C. B., and to all the other children he might 

ed for his life. Bullmore have by her 6,0OOL each, and, after other he- 

ore 22 L. E., Oh. B., 619 ; quests, the residue among his said ohildm. 

I h T 309 * 31 W. R. 396. By codicil he directed maintenance of another 

* * TT child born since, also inteilining his name 

D AND Wife, II. IV. those of the other children, in the first 

part of the will only. That child entitled only 

to maintenance and a share of the residue, not 

the legacy of 6,000Z. Arnold v. Preston, 1 8 Ves. 
288. 

a tA 9* word “children,” legally constriied, 

5 to iuegramaii© confined to legitimate children. Bell v. 

ularen. ^ Ves. 458. 

AWR’U XYII m io. “Child,” etc., means legiti- 

OWBB, AVil. m. wiVtiMmi ^.AHarn, 1 Ves. & B. 462. 

wA AA-mmrnty of Parol Under a devise hy a married man, having no 
legitimate children, “ to the children which I 
tral” CkUdren, 7715. may have by A., and living at my decease,” 

■en not Mm, 7715. natural children^ who had acquired the repute- 

^entre sa Mere, 7717. tion of being his children by her before the 

-en of a Woman past Cliili- date of the will, entitled, as upon the whole 

'jl^g will intended, and sufficiently described 5 re- 

'.rm of a Pcceased Person, jeoting as a description of the devisees p^- 

sages in a written book, unattested, of whicn 
ren of Illegitimate Children, probate was admitted under a reference in the 

will to “ the observations and directions which 
one Next of Kin, and Others I shall leave in a written book.” Whether, if 

leaitmate. See XXVII. iv. there were also legitimate children by the same 

r Yj YTTX. III. jjost. mother, they could take together under the same 

rordgners, or under Mreign description, and whether future illegitimate 
mMot of Ban), See Bor- children can take under any description m a 
ndBoreign LaWjY. Ill.l. will, queer e. S. C. 1 Ves. & B. 422. Affirmed 
Uanh, Ill, ante, 12 Price 470. , 

Bastard may take hy purchase, if sumoiently 
described, and having acquired the reputation 
AHD ADmiSSiBILITY OF of the child of that person. S. C, 1 Ves. k B. 

il EVIDENCE, 466. . » , , 

But cannot take by the description or chila 

to whether a bastard could of his reputed father, until he has acquired 
lenomination in a will of the reputation of being such child. S. U. 1 
ay of deserwtionis personee, Ves. k B. 452, , 

nng of his existence, and A testator devised certain property to his 
lere was no lawful issue, wife for life, and after her death to A. B., who 

Ves. 167. then lived with him, for life, provided she so 

stard’s name he mistaken in long continued single and unmarried. Then 
! personmeant can he clearly he devised part of his estate (except what he 
idence, the devise is good, had given to his wife and A. L.) to trustees 
. 410. V '■ thirty-one years, upon certain trusts, and 

1 a will was described as after the expiration of such term to the child:^n 
S. B., by H. J., or M., or E., which he might have hy A. L., and living at Ms 
being no doubt as to the death, or born six months after, and in^efault 
irson intended, the question of such children, to his nephew.^ The mfe 
the son bom in lawful wed- died, and the testator published his wiE after 
utterly immaterial, for he her death : — Held, by the judges and l^use or 
designated as the legatee. i Bords, that the children of A. B. who had' 
>Wcod, 2L. R., App,Cas.,^15. previously acquired the character of reputed, 
late" child not entitled to 'a children of- the testatojriby^ B- took an estate 
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1, tinder the description of children ” in a 
will illegitimate children existing at the date 
of the will not entitled, unless pro%’ed by the 
will itself to be intended, and evidence can be 
received only for the purpose of collecting who 
had acquired the reputation of children. An 
only legitimate son therefore held entitled as 
devisee. Swaine v. Kmnerley^ 1 Ves. & B, 
469. 

2, Where there are not, nor ever were,^ nor 
can by any possibility be, any persons strictly 
answering the description of children, it is 
necessary to resort to evidence dehors the 
will for the purpose of finding whether there 
were any who had acquired the reputation of 
children, and it is possible for illegitimate 
children to acquire that reputation. Wood- 
homelee {Lord) v. Dalrym^ple^ 2 Meriv. 419. 

5. Illegitimate children not entitled, under 
the description of “children” in a will, the 
intention not being sufficiently apparent upon 
the face of the will. Harris v. Lloyd, T. & K. 
310. 

4. tinder a bequest by unmarried man “ to 
my children, etc., each,” parol evidence 
allowed to show who testator considered in 
character of children, and they having obtained 
a name by reputation admitted to take as a 
class, though illegitimate and not named in 
the will. Heachcroft v. Beaeheroft, 1 Madd. 
430. 

6. Where J. S., who had contracted a mar- 
riage, which was void ah inUio, and had from 
that marriage one son, made his will, and 
gave the residue of his personal estate to all 
his children by his reputed wife Held, that 
a son born at the time of the making of the 
will, having the reputation of being the testa- 
tor’s child, was entitled although illegitimate. 
JBayley v. Smlham^ 1 L. J., Cb., 36 j 1 Sim. &: 
S. f 8. 

6. A. by his will bequeathed a sum of stock 
in certain events to his grandchildren, being 
children of his sons, William and John, whether 
born in wedlock or not. And, after certain 
specific bequests, he gave the residue of his 
personal estate to his sons William and John, 
as tenants in common ; but if either of them 
should die in his (the testators) lifetime, the 
moiety of such deceased son should go to his 
children ; but if both his sons should die in 
his lifetime, then he gave such residue to and 
among all their children, as tenants in common. 
The testator’s two sons died in his lifetime, one 
leaving legitimate and illegitimate children, the 
other illegitimate children only: — Held, that 
the legitimate children of the son having both 
descriptions of children, and the illegitimate 
ohiidren of the other son, took the lesidue ; 
and that the illegitimate children of the first- 
mentioned son took no interest. Hraser v. 
Ptyott^ 1 Young 354. 

7, A testator devises his real and personal 
property to tuitotees, upon trust for four chil- 
dren of M. D., whom he described by their 
respective names, together with every other 
child of the body of M. B. alive at my decease, 
or born witbin nine months afterwards, share 
and share alike. M. B. had two other children 
Wp alter the date of the will, but before the 
dafe a codicil to it, and these, as well as 

previously bom, were all illegitimate. 

' I ||ptf|£l|ren born after the date of the will 
are not entitled to any share of the property. 


Mortwier v. West, 3 Russ. 370 ; 5 L. J., Ch„ 
181. 

8. Wherever the general description of 
children in a will would include legitimate 
children, it cannot also be extended to 
illegitimate children. A testator devised a 
leasehold in trust for his grandchild, Blizabeth, 
the only surviving child of his son William, 
and gave the lesidue of his property, after the 
death of his wife and daughter, to all the 
children of his sons James and William, and 
of his daughter Sarah, in equal share 
Elizabeth was illegitimate, and William had 
no other child : — Held, that Elizabeth did not 
take any share of the residue. Baqhy v. 
MolJard, 1 Buss. & M. 681 ; 8 L. J., Ch. 145. 
And see Lery v. Solomon, 37 L. T., N. S., 263. 

9. Under a first bequest of a fund in moieties 
to the children of A. and B. respectively, at 
the death of the testator A. had six legitimate 
and two illegitimate children, and B. had one 
legitimate and three illegitimate children, 
who, in relation to another bequest, were 
named : — Held, that the illegitimate children 
of A. were not entitled, but that the children 
of B., as well legitimate as illegitimate, were 
entitled to share in the bequest, tinder a 
second bequest to A. and her children, includ- 
ing a daughter by name who was illegitimate, 
but A. had no other daughter of that name : 
— Held, that the daughter was entitled to 
share in the fund. Meredith v. Farr, 3 Y. 
& Coll. 0. C. 525 ; 7 Jur. 797. 

10. A direction in a will that the testator’s 
brother should be his executor to arrange, 
dispose of, and settle his aSairs, and the 
appointment of the brother to be the guardian 
ot the testator's daughter, and only child, who 
was afterwards discovered to be illegitimate, 
do not amount by implication to a bequest of 
the personal estate in favour of the daughter. 
Davis V. Davis, 1 Russ. & M. 646 ; 1 L, J., 
H. S., Oh., 155. 

11. A testator gave the residue of his estate 
to B., the interest to be paid to her until her 
first-born son should attain the age of twenty^ 
one years ; one-half of the said principal sum 
then to be paid to her aforesaid son, the other 
half to be paid to his mother. Should his 
mother die before the said son, the whole to 
be paid to him. Should the aforesaid son die 
before his mother, his share to go to her B. 
had one illegitimate son at the date of the 
will, who was maintained by the testator : — 
Held, that this son was not entitled under Ihe 
above bequest. Dwrrant v. LVierul, 5 Be 61. & 
Sm. 343 ; 21 L. J., H. S„ Oh., 323; 16 Jur, 709. 

12. A testator gave specific legacies and the 
residue of his personal estate to his children 
nommaiim, payable to them at twenty-one or 
maniage. He also gave the residue of Ms 
real estate, subject to the payment of an 
annxuty to his wife, and other trusts, between 
all his said children (not naming them), share 
and share alike; and directed, in case any 
of his children by his second wife should die 
without issue, before he or she should attain 
twenty-one, that the interest of each in Ms, 
the testator’s, last-mentioned real and personal 
estate, togetlxer with the hereinbefore-men- 

I tioned legacies bequeathed to them respec- 
tively, should go between his said second wife 
and snob of Ms children by her as should be 
living, etc.:— Held, that one of the said legatees, 
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Held, also, tlmt JBeadlicroft v. Beach croft 
Cl Madd. 430) and Fraser v. Piggoti (1 
Yonnge 351) have been o\ei ruled by other 
authorities. Be Overkill’s Trast, 1 Sm. & G. 
362 ; 17 Jnr. 342 ; 22 L. J., Ch., 485 ; 1 W, E. 
208. 

4. A testator by bis will gave to trustees 
1,000?. stock on trust to pay the dividends to 
his nephew for life ; and after his decease, in 
case his nephew’s wife should survive him, to 
pay the same to her for life, and afterwards on 
trust to pay the capital among his nephew’s 


who was an illegitimate daugnter or ine tesia- 
tor bv ids second wife, was entitled to share 
with their legitimate children in the residue 
of the testator’s property. Davies, 

1 Hare 498; 18 L. J., N. R., Ch., 180.^ 

1. A testator bequeathed a poition oi his 

estate in trust for C. P. W. for life, and, after 
his death, “ the interest for the maxSitenance 
of 0, P. W.’s wife and education of his children ; 
at his wife’s death the principal to be equally 
dhided among his children then living.’ 
C. P. W.j at the date of the codicil, was 
unmarried, but had illegitimate children, of 
which fact it was assumed the testator was 
cognisant Held, that such children were 
excluded. Warner v. Warner, 20 L. J., N. S., 
€h., 273 ; 15 Jur. 141. _ 

2. Testator, by his will, after reciting that 
he had nine children hy his then present 
wife, and enumerating such children by their 
respective names and descriptions, devised 
his real estate upon trust for sale, and upon 
the death or second marriage of the testator’s 
then present wife, to divide the proceeds of 
such sale among his children by his then 
present wife who should be then living, and 
the issue of such of them as should be then 
dead, such issue taking ^irpes and not 
2 )er capita, but .subject, as to the shares of 
daughters, to the directions thereinafter con- 
tained; and the testator thereby directed his 
trustee.s, during the life of each of bis said 
children by his then picsent wife wlio should 
happen to be a daughter, to pay the dividends 
of her share of the proceeds of the real estate 
as such daughter should appoint; and in 
default of appointment, to such daughter, for 
her life, to her sepal ate use : and after the 
decease of such danght(*r, upon ceitain trusts 
for the benolit of her children ; and in <lefault 
of issue of such daughter, then upon trust as 
such daughter slioiild by will appoint; and in 
default of appointment, then upon certain 


to as such:~-Held, the gift was void. Me 
Davejiporfs Trust, 1 Sm. & G. 126 ; 17 Jur, 314. 

5. A testator, by his fourth codicil, made 
gifts to M., his wife, and E., their child, and 
also to a boy, F., and in this codicil he spoke 
of E. and F. as “ the children,” and appointed 
his wife their guardian. By the fifth codicil 
he bequeathed 4,OOOZ. to M. “ for her own and 
the childien’s benefit.” The marriage of the 
testator with M. turned out to be invalid:-— 
Held, that by the term “children ” in the fifth 
codicil E. and F. were meant. FeutUey v. 
Trtbher, 16 Beav. 510. 

6. Gift to a woman, designated by the tes- 
tator as his wife, for herself and the children’s 
benefit:— Held, by reference to a previous 
codicil, to include the child of another woman, 
though that woman repudiated the guardian 
appointed by the testator for her child. Bart 
V. Trike, 22 L. J., Ch., 890. 

A testator gave a legacy to a woman whom 
ho had deceived by pretended ceremonies of 
marriage, to be used for her own and the 
children’s benefit, and be appointed her their 
guardian : — Held, with reference to a former 
codicil, to comprise her child and the child of 
another woman, both of whom were specifically 
named in the former codicil. Ik, 

7. Illegitimate children cannot take under a 
gift to a class of children, unless it is clear that 
the illegitimate children never could have taken 
under the gift. Prertt v. Mafke^v, 22 Beav. 328 ; 
2 Jur., N. S., 364 ; 25 L. J., Ch., 409. Affirmed 
2 Jur., H. S., 1065 ; 25 L. J., Ch., 686. 

8. Illegitimate children, unless expressly 
mentioned, cannot be included in a class. 
Bdmmds v. Fessey, 7 Jur,, N. S., 282 ; 30 L, J., 
Ch., 279 ; 3 B. T., N. S., 765 ; 9 W. B. 365 ; 29 
Beav. 233. 

9. Bequest of a sum of money to a trustee 
in trust to pay to A. H. the interest during 
her life, or until she married, for the support 
of her children, W. and B., and in case of her 
death or marriage to apply it to the use of 
her children ; and on their coming to the age 
of twenty-one, to divide the said sum between 
them. The children of A, H. born after the 
date of the will, and in the lifetime of the tes- 
tator, do not take under this bequest. i?s 

: Cmmr, 2 J. & B. 456 ; 8 In Iq, E. 401. 

10. Bequests to illegitimate children, 

will take effect when they are appropriately 
desciibed ; but a prospective gift to future illfe- 
gitimate children of a woman is wholly rdid 
Medmorth v. Pope, 27 Beav. 71 ; 5 Jnr., II. I,* 
996 ; 28 L. J., Ch., 905. ^ ^ 

11. To enable an illegitimate daugMertetajl4 
I tnder a bequest in favour of daughterif te 
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class, it is not sufficient to show that there was, 
at the date of the will, no possibility of legiti- 
mate daughters, and that the claimant was a 
reputed daughter ; but evidence must be given 
from which the testator’s knowledge of these 
facts may be inferred. Be Herbert, 1 John. & 
H. 121 ; 6 Jur., N. S., 102T ; 29 L J., Oh., 870 : 

8 W. E. 660. 

Where a testator made a bequest in favour 
of the daughters of A. this first cousin once 
removed), and it was proved that A. died seven 
years before the date of the will, leaving no 
legitimate daughters, but having had two 
reputed daughters, of whom one survived at the 
date of the will, and it being fuither proved 
that the testator had been in communication 
with members of A.’s immediate family, who 
recognised the illegitimate children as daugh- 
ters of A., and that he had taken a small 
bequest under the will of A.’s brother, by which 
will the death of A. and the existence of the 
reputed daughters appeared Held, that these 
facts were sufficient to entitle the surviving 
daughter as a persona designata, Ib. 

1. Bequest to “A. and her daughters,” 
equally. A. had an illegitimate daughter at 
the date of the will, and never had any other 
daughter. A. predeceased the testator Held, 
that legitimate daughters alone could take 
under this bequest, and that the construction 
was not altered by the circumstance that, in 
the same will, there was a bequest to B, and 
her son John, the son John being illegitimate. 
Xelly V. Hammond, 26 Beav. 36. 

2. Illegitimate children, born at the date of 
the will, are entitled under a bequest to chil- 
dren as a class, the testator having had no other 
children. JDiUeg v. Mattlieim, 11 Jur., H. S., 
425 j 13 W. B. 676 ; 12 L. T., K. S., 488. 

3. A testator bequeathed money upon trust 
for his reputed daughter for life, and after her 
death to her children. He was aware that she 
was living in concubinage and had illegitimate 
children : — Held, that her illegitimate children, 
one of whom was born after the testator’s 
death, took under the will. Be Williams, 12 
W. B,818; lOL.E, N, S., 406. 

4. A testatrix, who was never married, de- 
scribing herself as a spinster, bequeathed her 
property in trust for her children. She had ' 
four illegitimate children at the date of the 
will, three of whom and an after-born child 
were living at her death, and in a codicil she 
described her children by name : — Held, that 
the children, and not the next of kin of the 
testatrix, were entitled to her property. Clif- 
ton V. Boodbnn, 6 L. E., Eq., 278, 

5. A testator made a bequest to his illegiti- 
mate son, T. by name, and he divided the 
proceeds of his residuary estate into seven 
parts, one of which he gave to his wife for life, 
with remainder among Ms children, to whom 
he gave the other six parts ; and he gave such 
six parts among all his children, except his 
son T. Besides T, the testator left six children, 
of whom one daughter, A., was also illegitimate : 
— ^Held, that she was not entitled to a share 
as one of the testator’s children. Be Wells, 
37 B. J., Oh., 553 j 6 L. E., Bq., 599 ; 16 W. E. 
784; 18 BE, S.,462. 

6. A testator, at the date of his will, had a 
■wipe living by whom he never had issue, but 
Waqdther woman who was commonly supposed 
io w Ms wife he had then had three children 
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(only one of whom survived him), and after 
the date of his will he had by her another 
child who survived him. All these children 
were known by his name, and were supposed 
to be legitimate. By his will, in which the 
mother ot these natural children was through- 
out referred to as his wife, he directed his 
residuaiy estate after her death or “ second’” 
marriage to be diiided among all his children 
equally, and in case there should be only 
one, then the whole to go to such child : — 
Held, that the child, boin before the date of 
the will and surviving the testator, was 
sufficiently designated, and was entitled to the 
whole fund. Lepine v. Bean, 39 L. J., Ch., 
847; 10 L. E., Eq., 160; 18 W. E. 797: 22 
L. T., ISr. S., 833. 

7. An illegitimate child, or illegitimate chil- 
dren in esse as a class, may take under a gift 
to a child or children as a class, if it appears 
certainly from the context, or proper evidence,, 
that they are the peisons meant by the word 
“ child” or “ children.” Bnt illegitimate chil- 
dren unbegotten at the time of "the testator’s 
death cannot under any circumstances be 
entitled under such a description. Holt v- 
Smdreg, 7 L. E., Eq., 170 ; 38 L. J., Ch.. 126 ; 
17 W. E. 249 ; 19 L. T., N. S., 669. 

8. Illegitimate children of an unmarried 
sister of the testator described in the will by her 
maiden name are entitled to shares in a legac}’’ 
to her ''and her two youngest daughters.*” 
Savage v. Robertson, 7 L. E., Eq , 176. 

9. A testatrix left a fund upon trust to pay* 
the income to B. S. for life, and after her death 
for “all and every the child and children of 
B. S.” E. S. left one legitimate and two ille- 
gitimate children living at the date of the will 
and of the testatrix’s death. The trustee, after 
the death of E, S., was about to pay the fund 
to the three children, but on his solicitor’s 
advice paid the fuud into court, as there were 
adverse claims. The eldest illegitimate child 
offered to send the certificates of birth of all 
the cMldren,hut the trustee did not accept the 
offer, and made no inquiries : — Held, that as 
there was no evidence from the words of the 
will to include the illegitimate children, the 
legitimate child only was entitled. The fund 
was improperly paid into court, and the trustee 
ordered to pay costs of the petition, for which 
he had his remedy against the solicitor for 
improper advice. Be M^HmtgMan, 33 L, T. 
H. S., 774. 

10. The word “ children ” in a will means 
primd facie “ legitimate children,” as much so 
as if the word “ legitimate ” had been intro- 
duced before it, unless, when the facts are 
ascertained, some repugnancy or inconsistency 
would result from so interpreting it, and not 
merely some violation of a moral obligation, 
or of a probable intention, would result from 
their exclusion. The piobable intention of the 
testator cannot be taken into account. Borin 
v.i?m%7Xi. E., H.L., 668; 31BT.,K. S., 
281 ; 23 W. B. 570 ; 45 B, J., Oh., 652. 

When, therefore, a person who had two 
illegitimate children by a certain woman, 
marriedher, and the day after his marriage 
made a will in which, after leaving her his real 
and personal property for life, ho said, “ I leave 
her at liberty to direct the disposal of the 
property amongst our children by will at her 
death in such manner as she shall think 
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and $boiild she make no will I desire that the 
property existing at her death shall be divided 
as far as it may be practicable to do so, equally 
between my children by her,” and had not any 
child born after the date of the^ will, but lived 
for some time after making it, and always 
treated tbe two illegitimate children as bis 
own children : — Held, that the real and per- 
sonal estate of the testator was, subiect to the 
interest given to the widow for her life, undis- 
posed of by the will. Ih, Beversing 17 L. E., 

Im, 463 ; 43 L, J., Ck, 462 ; 29 L. T., N. S., 731. 

1, A father bequeathed his residuary estate 
to “all and every my daughters in equal shares 
who shall attain the age of twenty-one or 
marry.” He never had any legitimate children, 
but he had three illegitimate daughters, whose 
mother he had married two years before tbe 
date of Ms will, and whom he always treated 
and spoke of as his children : — Held, that the 
illegitimate daughters were entitled to take 
under the will as persons de^natce. Laher 


testator. There was enough in the case to 
enable the Court to presume that the testator 
was aware of tbe state of H, M, W.’s family: 
—Held, that the children of H. M. W. could 
take under the bequest. Milne v. Wood, 42 
L.J.,Ch,545. 

Held, also, that G. D. took two shares under 
it ; the one vested, the other vested subject to 
be divested. Ih 

5. A natural daughter being included by 
description in a prior class of daughters was 
held entitled to take with legitimate daughters 
under a subsequent general gift to “my 
daughters.” Worts v. Cnhitt, 19 Beav. 421 ; 2 
W. B. 083. 

6. In construing a will, a gift to “ children ” 

may include existing illegitimate children, if 
from expressions in the will, or from the state 
of testator’s family at the date of the will, 
tbe probability that he intended them to take 
is sufficiently strong, and this although the 
gift may be capable of being extended to 
future legitimate children, so that such future 
legitimate children would take with the 
illegitimate children as a class under the 
same gift, Hill v. Crooh, 42 L. J., Ch., 702 ; 
6 L. B., H. L., 265 ; 22 W. B. 137. Affirm- 
ing S. 0. nom. Cfooh v. Hill, 40 L. J., Ch., 
216 ; 6 L. B., Ok, 311 ; 24 L. T., S., 488 ; 

19 W. R, 649. 

A father by his will left property for Ms 
daughter, whom he desciibed as Mary the 
wife of John Crook. Mary was not in law the 
wife of John Crook, though she had gone 
through the ceremony of marriage with Mm, 
he being the widower of her deceased sister. 
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mate child, was entitled to the whole of the 
trust fund. Be Yeanvood, 46 L J., Ch., 478 ; 

6 L. E., Ch. D., 646 ; 26 W. E. 461. 

1. A testatrix gave a sum of stock to trustees 
to pay the divi&nds to her brother Charles 
and his wife Elizabeth for their lives, and after 
the decease of the survivor the capital to be ^ 
divided between all the children of her brother. 
The brother had three children by his first 
wife, two children by his second wife Elizabeth 
before marriage, and one child after marriage, 
which were facts well known to the testatrix, 
who promised, as the claim alleged, that if he 
married his wife Elizabeth she would provide 
for all his children by her, and she in fact 
treated all the children equally as her nephews 
and nieces, and it was further alleged that the 
testatrix gave instructions that her will should 
be so drawn as to provide equally for both 
classes of children, and that she believed such 
to be the efiect of the words of the will : — 
Held, upon demurrer, that the illegitimate 
children must be excluded from the bequest ; 
and that the words of the will being distinct, 
no extrinsic evidence could be received to 
show what the intention of the testatrix was. 
Mlis V. Moudomt 10 L. E., Ch. D., 236 ; 27 
W. B. 601. 

2. A testator gave to ** my grandson J. (the 
son of my daughter Alice Jane, and who is 
now residing with me) ” the sum of 600Z., to ' 
be paid to him if and when he should attain 
twenty-one, with power to apply the income 
in the meantime for his maintenance ; but if 
he died under twenty-one the 5002. and the 
unapplied income was to go in augmentation 
of the legacy of 2,0002. “hereinafter be- 
queathed in favour of the children and issue 
of my said daughter Alice Jane.” The testa- 
tor gave to trustees 2,0002. to be accumulated 
till the expiration of twenty-one years, or 
the death of Alice Jane, whichever might first 
happen, and then directed the fund and its 
accumulations to be divided amongst all the 
children of Alice Jane who should be then 
living, and the issue of such of them as should 
be then deodper stirpes. He gave two sums of 
2,6002. upon trust for the children and the issue 
of his two other daughters respectively, corre- 
sponding with the trusts of the 2,0002. The 
grandson was illegitimate. He attained twenty- 
one, and survived his mother : — Held, by the 
Master of the Bolls, and by the Court of Appeal, 
that the grandson J. was not entitled to partici- 
pate in the 2,0002. Megsm v. Mi%dle^ BeHindle^ 
16 L. B., Oh. D., 198; 43 L. T. 561 ; 28 W. B. 866. 

3. A testator gave Ms estate to his widow 

**to be at her disposal in any way she may 
think best, for the benefit of herself and 
family ” The widow by her will gave a part 
of the estate to an illegitimate son of one of 
the testators sons Held, that the gift was 
valid, Lunbe v. Brnnes^ 6 L. B,, Ch., 697 ; 40 
Jj. J., Ch., 447 s 26 K T., S., 176 ; 19 W. B. 

669, Aiming 40 L. J., Ch., 16, 

JPf&ef mi BstMiskmmi ef 
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M 1867, bequeathed the whole of 
'tq B*, then living with her as h^ 
mIj M# nse te life j and after his 



' d , t 1] 7':®'*; ^ 



death to be equally divided between the 
natural children of E. B. which might foe then 
living. E. B. lived with the testatrix as her 
husband, but was not manied, and there were 
living with him and the testatrix two natural 
or illegitimate children which she had had by 
him, and he had no other natural children : — 
Held, that the description of the objects of 
the testatrix’s bounty was sufficient, and that 
the two natural children of the testatrix, in 
case they survived E. B,, wonld he entitled to 
the fund. Bentley v. Blizard, 4 Jur., N. S., 652. 

5. Bequest to A. and B. for life, and after- 
wards to their surviving children (which gift 
failed), and in default to “ the children, legiti- 
mate or illegitimate, of my brother H.,” 
equally. H. had five illegitimate children at 
the date of the will, two of whom predeceased 
the testator, and he had nine legitimate 
children after the testator’s death: — Held, 
that the gift was valid, and that the property 
was divisible amongst the three illegitimate 
and the nine legitimate children. Barnett v, 
Tugwell, 31 Beav. 232 ; 31 L. J., Ch., 629 : 8 
Jur., N. S., 787 ; 10 W. B. 679 ; 7 L. T., K. S., 
121 . 

6. Gift of income for “ my wife Ann, my 
natural daughter Ann, and all my other 
daughters,” followed by a gift of the capital 
“ to be divided among my said wife and all 
my daughters” Held, that the latter gift 
inclnded the natural daughter. 'Worts v. Cu$Ut 
2W. E. 633; 19 Beav. 421. 


III. GIFT TO CHIIBEEN BOT lUT ISSB. 

7. Sem'ble^ a bequest to future illegitimate 
children is void ,* and there is no distinction 
between illegitimate children described as the 
children of a particular mother, without 
reference to their paternity, and those who 
are described as the children of a particular 
father. Be Connor, 2 J. & L. 466 ; 8 Ir. Eq . E. 
401. 

8. One devises 3,0002. to all the natural 
children of his son by J. S. ; the bastards born 
after making the will shall not take ; though 
in the principal case the money was to be 
paid by the executors, as the testator by deed 
should appoint, and the testator afterwards 
made the deed of appointment, the deed of 
appointment referring to the will was held 
as part of the will. Metlmm v. B&oomh%fe 
(D«fe), 1 P. W. 629. See 8 Price 22. 

9. A testator devised certain property to 
Ms wife for life, and after her death to A., 
who then lived with Mm, for life, provided 
she so long continued single and unmarried. 
Then he devised part of his estate (except 
what he had ^ven to his wife and A.) to 
trustees for thirty-one years, upon certain 
trusts, and after the expiration of such term 
to the children which he might have by A., 
and living at his death, or bom six months 
after, and in default of such children to Ms 
nephew. The wife died, and the tetAtor 
published his wiE after her death :*-Held, 
by the Judges and House of Lords, that the 
cMldren of A#, who had previously acquired 
the character of reputed ohildrep of the testa- 
tor by A.> took an estate in the lands devised. 

I WUMmm V. Adorns^ 12 Price 478. Ajffirming 
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Y^IJJL — Gifts to Illegitimate Chileebk. 


Under a devise by a married man having no 
leritimate children, » to the childien which I 
may have by A., and living at my decease, 
natural children who had acquired the reputa- 
tion of being his children by her before the 
date of the will, entitled as upon the whole 
will intended and sufficiently described, re- 
jecting, as a description of the devisees, 
passages in a written book, unattested, of 
which probate was admitted under a reference 
in the will to ‘Hhe observations and direc- 
tions which I shall leave in a written book. 
■Whether, if there were also legitimate chil- 
dien by the same mother, they could take 
together under the same description, and 
whether future illegitimate children can take 
under any description in a will, quasre, S. C. 
1 Ves. & B. 422. 

1, A testator devises his real and personal 
property to trustees upon trust for four chil- 
dren of M. D., whom he described by their 
respective names, “ together with every other 
child or children of the body of M. D., alive at my 
decease, or bom within nine months after- 
wards, share and share alike.” H. B. had two 
other children born after the date of the will, 
but before the date of a codicil to it, and 
these, as well as the four previously horn, were 
all illegitimate. The children born after the 
date of the will are not entitled to any share 
of the propel tv. Mortimer v. TTesf, 3 Buss. 
370 ; 5 L J., Oh., 181. 

2. It is settled that a bequest cannot be 
made by a man to bis future illegitimate 
children, for Ihey c«an have acquired no title 
by repute ; but it is not settled whether a gift 
can be made to the future illegimale children 
of a woman Praf/ \ . Mathew, 22 Beav, 328 ; 
2 dur., N. 8., m ; 25 L. J., Ch., 109. 8. C. 
Affirmed 2 Jur , N. 8 , 1055 ; 25 L. J , Ch., 686. 

A testator having married his deceased 
wife’s sister, and while living with her as his 
wife made his will, wheicby bo gave all his 
teal and personal estate “to my wife” for 
life, and after her death, upon trust “ for all 
and every my children hereafter to be born.” 
Al the date of the will he had no children 
whatever, but two days after a son was born : 
^Held, that the gift “ to my wife” was good. 


and divide the fund “ to and among all the 
children of H. born or to be born,” who shall 
live to attain twenty-one or marry. N. could 
not be proved to have been married. At the 
time of the will she was living with a mam 
supposed to be her husband, and by common 
reputation in the neighbourhood they were 
man and wife. There were three children of 
IST. living at the date of the will, and also at 
the death of the tenant for life, all well known 
to the testatrix, and all of whom lived to 
attain tw^enty-one. N. never had any other 
child. On the application of these three 
children, after notice to all persons claiming 
in default of them, and no opposition nor 
suggestion as to their illegitimacy, the^ fund 
was ordered to be paid to them, without 
any further proof of N.'s marriage beyond 
common reputation. Me Nixon, 2 Jur., N. 

970. 

6. C., after the death of his second wife, 
went through the ceremony of maixiage with 
M, L., her niece, by whom he had two children, 
one posthumous. * By his will he gave to trus- 
tees all his estate, to sell and convert, and paj 
the interest of 3,000^. to his wife M. L. 0, for 
her life, in case she should so long continue his- 
widow, and subject thereto to all and every 
his children (naming them), and all and every 
other child and children that he might have 
by his said wife M, L, 0. The testator left 
children by each wife : — Held, that M. L. C, 
and her child born before the testator’s death 
took, but not the posthumous child. Smith v* 
Clmrles, 13 W. E. 224; 11 L. T., N. S., 533. 

7. The ultimate limitation in a settlement 
was to all the children as well those alreacly 
born as hereafter to be born of A. and B„ his 
wife. B. was the settlor’s sister, who had 
been married to xl. five years before the date 
of the settlement. They never had any 
legitimate children, but before their marriage 
B. had several children still living, who were 
reputed to be children by A. : — Held, that 
these children were entitled to the property 
under the limitation. Gobi) v. Prenderffast, 1 
Kay & J. 439 ; 1 Jur., N. S., 900 ; 24 L. J., Oh.^ 
431; 3 Eq. Bep. 648 ; 3 W. B. 395. 

Semble, the constriction of these words in 


but that the son could not take under the gift a will would exclude illegitimate children born 

to his children “ hereafter to be born.” li. at the date of the will, because of the possibility 

3, Bequests to illegitimate children, in esse, that legitimate children might have been born 


will take effect vhen they are appropriately 
described; but a prospective gift to futuie 
iilegitimate children of a woman is wholly 
void. Medmrth v. Pojte, 27 Beav. 71. 

A devise of two houbes and hereditaments 
to **such other child, if any, that may be 
horn of my housekeeper, in my lifetime, or in 
/ due time after my death Held, that a 
nature child of the testator by his house- 
..keener, bom after the date of the will, could 
, a a 5 Jur„ H. S., 996 j 28 Xi. J., 

•'v/, ^Bdren of a marris^e between a 
deceased wite*s sister, born after 
4 j M cf Ito instrument of gift, are equally, 

i 'r ^ W lll^rimate children, excluded 
under a gift to a class. 

' ' ' otherwise MiUs y. MIU, 2 L. K., 

■ m; 13 Jur., K. S., 794; S., 

‘ ' I ■ r i ’* I I 

6( A testatrix gave all her property to. 


before the testator’s death. Ib, 

8. An illegitimate child, or illegitimate 
children in esse as a class, may take under 
a gift to a child or children as a class, if it 
appears certainly from the context, or proper 
evidence, that they are the persons meant by 
the word “ child ” or “ children.” But illegiti- 
mate children unbegotten at the time of the 
testator’s death cannot under any oirenm- 
siances be entitled under such a descriptton* 
MU V, Sindrey, 7 L. R., Eq„ 170; 38 

Ch., 126 ; 17 W. E. 249 ; 19 L. T., H. S„ 66#. 

9. A person, who had gone through the eew* 
mony of marriage with M. L., his deceased 
sister, who had two daughters, 0. and H, by# 
Mm, and who was ememte with a third al the 
date of the will, gave a moiety of hte properly 
to trustees in trust for M. L. for life, and after 
her death for his reputed children C. and E., 
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WILL — Gifts to Illeoitimate Chilbken. 


bom before tba testator’s death, and was 
acknowledged by him as his child; —Held, 
that the after-born child was entitled to share 
with her sisters nnder the will. Ooelestcn v. 
FnUahve, 9 L. B., Oh., 147 ; 43 L. J., Ch., 297 ; 
22 W. E. 305 ; 29 L. T., N. S., 785. Eeversing 

21 W. R. 783; 42 L. J., Ch., 514; 28 L. T., 
N. S.,61a 

1. A gift by a testator or testatrix to his or 
her unborn child by a particular person, not 
being the wife or husband of the testator or 
testatrix, is good, provided the child has 
acquired the reputation of being such before 
the death of the testator or testatrix. He 
Ooodwin, 17 L. B., Eq., 345 ; 43 L. J., Oh., 258; 

22 W. R. 619. 

When, therefore, a testatrix who had gone 
through the ceremony of marriage with the 
husband of her deceased sister bequeathed 
her residuary^ estate upon trust for all her 
children by him, and died eight years after 
the date of the will, leaving two children, one 
of whom was born at the date of the will, and 
the other only a few weeks before the death 
of the testatrix ; — Held, that the second child, 
haying before the death of the testatrix ac- 
quired the reputation of being her child by 
the husband of her deceased sister, was entitled 
to share in the estate. Ih. 


m.miLmm m ventre sa m&rk 


2. Bequest to a natural child e7h ventre sa 
mere : — Held, good if there is not aifixed to gift 
by construction of will a condition precedent 
that it must be ascertained to be the child of 
testator. JSvans v. Massey^ 8 Price 22. 

3. Under a bequest “ to such child or chil- 
dren, if more than one, as A. may happen to be 
enednie of by me,” a natural child of which 
she was then pregnant cannot take, though 
a bequest to the natural child of winch a 
woman was enceinte, without reference to any 
person as the father, would probably be good, 
having no uncertainty. Marie v. Wilson, 17 
Ves. 528. 

4. Bequest to the natural child of which a 
woman was emeinte, without reference to any 
person as the father Held, good, there being 
no uncertainty in the object described. Borion 
V. Gordon, 1 Meriv. 141, 

^ 5. An illegitimate child may take by par- 
ticular description before its birth. Damon 
v. Damon, 6 Madd. 292. 

6. One devises 3,OOOZ. to all the natural 
children of his son by J. S.; the bastards born 
after making the will shall not take ; nay, the 
child en ventre sa mhre shall not take. And 
though in the principal case the money was 
to be paid by the executors, as the testator by 
deed should appoint, and the testator after- : 
wards made the deed of appointment, the ■ 
deed ol appointment referring to the will 
was held as part of the will, Metlam v. 
Devonslii/te (Dulte), 1 p, IV. 529. And see 8 
Moem 

. ' 7, A testator, who had married Hs deceased 
wife's sister,' gave his real and personal estate 
to trustees for “ my wife for life, and after 
her decease for all and every my children ** 
hereafter^ to be born. The testator had no 


children at the date of his will, but his then 
wife was enceinte, and shortly afterwards a son 
was born: — Held, that there was a sufficient de- 
signation in the will to entitle the wife to a life 
interest in the estate ; but that, the gift being 
to a class, the restrictions upon such mamages 
did not permit his son to be considered one of 
that class, and that there was no sufficient 
designation by which he could take. Pratt v. 
Mathew, 22 Beav. 328 ; 2 Jur., N. S., 364 ; 25 
L. J., Ch, 409. Affirmed 2 Jur., H. S., 1065; 
25 L. J., Ch., 686. 

8. A gift to “children” (meaning illegitimate 
children) includes a child en ventre sa mere at 
the date of the gift. Crook v. HiU, 46 L. J., 
Ch., 119; 3 L, E., Ch. D., 778; 24 W. E. 
876 , 

A bequest in favour of a woman’s illegitimate 
child 071 ventre sa irmre at the date of the will, 
though not bom until after the testator’s 
death, is not contrary to pnblic policy. Ib. 

A father, whose daughter M. had with his 
knowledge gone through the ceremony of mar- 
riage with J. C., her deceased sister’s husband, 
and had had two children by him, made his 
will at a time when he knew she was again 
encei7ite. He thereby gave leaseholds to trus- 
tees on trust for “ my daughter M., the wife 
of J. C.,” for her life, with remainder to 
“ the child or childi*en of my daughter M. G.” 
as she^ should appoint, and in default for 
her child or children equally, and if none, 
then over. The testator died three months 
before the third child was born. M. appointed 
to the two children born at the date of the wiH, 
the child of which she was then enceinte, and 
a former child begotten 'and born after the 
testator’s death. The House of Lords having 
decided that the two children bom at the date 
of the will were sufficiently designated, and 
that they took under the gift in the wiE : — 
Held, that the child en ventre sa mere at the 
date of the will also took under the gift, but 
that the child begotten and bom after the 
testator’s death could not take- Ih, 

9. A father directed the income of one-half 
of his residuary estate to be paid to his son 
during his life and afterwards to his lawful 
issue ; one of the issue was en ventre sa mere 
at the date of the death of the tenant for life, 
but his parents were not married till after that 
date, though before the birth of the oMid : — 
Held, that such child was not entitled to share 
in the distribution of the half of the residue. 
Me Corlass, 24 W. E. 204 ; 1 L. B., Ch. U., 460: 
45 L. J., Ch., 118 ; 33 L. T., K S., 630. 

10. O. by his will, dated the 9th July 1868, 
bequeathed property to trustees for his reputed 
chiidien, 0. 0. and E. 0,, '^‘and all other the 
children which he might have, or be reputed 
to^ have by M. L.” (his deceased wife’s sister, 
with whom he had gone through the ceremony 
of a marriage), “then bom or thereafter to 
be bom.” At the date of the will M. L. was 
mic&mte ; and six months later she had a child, 
who was named M, O,, otherwise M. L., and 
was bom on the 6th January 1S69. The 
testator died on the 26th Uecemben 1870; 
—Held, that M. 0., otherwise M. L., was 
entitled to share in the bequest. Oeetedm v. 
MnlUlove, 9 L. B,, Ch., 147 ; 43 Ii. J., Ch., 297 ; 
22 W. B. 305 ; 29 L. T., H. 785. Beversing 
42 B. J., Ch., 514; 21 W* B. 783; 28 L, % 

S., 615* 
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1. Bequest of stock upon trust 
diviciends to one for life, and then to ^yide 
the capital equally “between all the 
of G, and the children of M. the wife of W. B, 
X should ho alive at the xespectiye deaths 
of the said G. and M.” M. was marned at the 
date of the will ; she died after the testatrix 
without lawful issue, hut leaving several ille- 
dtimate cMldien. all born before the date of 
the will* and whom the testatrix believed to 
be legitimate. The Court admitted eiidence 
of all facts in the testatrix’s knowledge at the 
time she made her will; but upon the result 
of this evidence, there being a possibility that 
M. might have had legitimate children after 
the dm of the will, and there being nothing 
on the face of the will to confine the descrip- 
tion to the illegitimate children who were m 
existence at the date of it;-— Held, that the 
iliegiiimate children took nothing. Me Oder- 
TniiU^ IT dux. 342 ; 22 H, J., Ch., 485 ; 
lSm.&a3e2; 1W.S.208. 

2. A testator, after giving a share of ms 
nwperty by his will npon trust for his niece B. 
»d her husband, and for her child, if only 
one, or M her children, if more than one, gave 
another share u|>on such trusts in favour of 
Ms niece 0. and her husband, and her child or 
cMlten, as should correspond with the pre- 
ceding trusts in favour of B. 0. had only one 
child, born bcfoie her marriage, and illegiti- 
mate. She was fifty years old at the date of 
the will, and jaity-seven years old at the date 
of a subsequent codicil Held, that, on the 
death of 0, her illegitimate child was not 
entitled. Paulv, Children ^ 12 L. K,, Eq, 16; 
26 L. T., N. B., 82 ; 19 W. B. OU. 

3. 11, having been manied to B. (who was 
ignorant that his fiist wife was alive), had 
children by him. S,, the sister of H., 
knowh^ that 11. was fifty-seven years old, 
wde her will, leaving certain property to tie 
ChEten of 11, mentioning one by name as her 
nies*», and referring to them as “ born or to be 
bom ’^:‘--Held, that there was a sufficient in- 
dication of an Intention, upon the knowledge 
which the testatrix had, to entitle the children 
ol H. to the benefit of the gift as ^^emnee 
ie$igmt0* MoUmm v, Meal^ 19 L. T., N. S., 
142. 


YI GIFT TO CHIIBEEir OF A BECEASEI) 
FIESOH. 



4. Legacy “ to the children of the late 0. K. 
who shall be living at the testator’s decease ; " 
0. K. being dead at the date of the will, 
• • leaving ill^timate children (of whom three 
were fiving at the death of testator), and 
not having, at the date of the will, nor having 
ever had, any legitimate children, the three 
illegitimate children were held to be entitled. 
Woodhokselm (JCord) v. 2 Merit. 419. 

Where there are not, nor ever were, nor can 
^ , , _ . ' , ; by possibility^ b«^ ^y persons strictly answer- 
; Sag the description of children, it is necessary 
"■ fev T-o^ort to evidence dehors the will, for the 
30 of finding whether there w^e any 




6. A testator gave a legacy to “ every of the 
sons and daughters of his late cousin ; his 
cousin left one legitimate daughter, and one 
son and one daughter illegitimate the flatter 
are not entitled under the will, nor is evidence 
admissible of the intention of the testator. 
J-IaH V. Durand, 3 Anstr. 684. 

6. Under the description of children in a 
will’, illegitimate childien, existing at the date 
ot the will, not entitled unless pro\ ed by the 
will Itself to be intended, and evidence can be 
recoiled only for the purpose of collecting 
who had acquired the reputation of children. 

An only legitimate son. theief ore, held entitled 
as devisee. Bivaine v. Kemierley, 1 Ves. & B. 469. 

7. A testatrix gave a share of her lesiduary 
estate to the children of M, G., deceased. 

M. G. left two children, one legitimate and the 
other illegitimate. Evidence was admitted to 
prove that the illegitimate child had acquired 
the reputation of being the child of M. G., 
that the testatrix well knew that fact, and 
that M. G. left only those two childien. GUI 
T. Shelley, 2 Buss. & M. 336. 

8. Illegitimate children, unless they ^ are 
expressly mentioned, cannot be included in a 
class. Edmunds v. Eessey, 7 Jur., H. S., 282 ; 

30 L. J„ Oh., 279 5 3 L. T., N. S., 765 ; 9 W. B. 

366 ; 29 Beav. 233. , ^ ^ 

A. gave “ to each of the sons and daughters 
of his late cousin lOOL apiece.” There were 
three sons and a daughter, one son and the 
daughter being illegitimate -.—Held, that the 
gifts were made to a class, and that the 
illegitimate son could not take any legacy, 
as there were sons to answer the description j 
but that the daughter being the only one, was 
entitled to her legacy by express description. 

n. 

9. A testator gave his piopeity equally 
, among all the children of his late nephew L., 

who should be living at the testator’s decease, 

' and who should attain twenty-one or marry ; 

, and if but one such child, to such child solely, 
j Three children of L., two illegitimate and one 
legitimate, survived the testator#* He had 
j treated all thiee as being equally the children 
of L., and they were generally so received:— 

5 Held, that, L. being dead at the date of the 
1 will, there could never be legitimate “ohil- 
B dren ” to answer the description ; and that the 
, gift was to the two illegitimate children, as 
well as the one legitimate child ; but that the 
case would have been different if L. bad been 
living at the date of the will Deigli v. Dyrmi^ 

1 Sm. & G. 486; 17 Jur. 822; 22 L. J., Oh., 
1064 ; 1 17. K 407; 1 Iq. Bep. 519. 

10. A testator gave property by will to B., and 
” after his death to B.’s children, share and 
, sliare alike ; the two children of the late Ann B . 

3 to take the share that would have fallen to 
1 their mother had she been living, to be divided 
r between them, share and share alike, if n^ore 
3 than one survive; but if only one of Iten Ihe 
. then surviving, then and in such oaie thq tt#" 

. viving child to take the whole of the moth^’s 
1 share.” The testator also directed that if the 

wife of B, survived her husband, ‘she &ouldt 
enjoy the property for her life, andthedivisiqn^ 
should not take place till after her deatM 







WHjL — Gifts to Issue, 


the date of the testator’s will, leaving two ille- 
gitimate children Held, that the gift to the 
children of Ann applied to her illegitimate 
children ; that the words of survivorship in the 
will applied exclusively to the children of Ann, 
and that all the children of B. took vested 
interests. He Burrow ^ 10 L. T., N. S., 184. 

Held, also, that the gift to the wife of B. 
applied to the wife who was living at the time 
of the will, and not to any wife whom B, might 
at any time afterwards marry. Ih. 

1. A testatiix bequeathed to A., ** the eldest 
daughter of my deceased daughter S., my gold 
watch,” And she bequeathed other property 
to trustees in trust for such of the children 
of my said deceased daughter S. who shall 
attain twenty-one, absolutely, equally, share 
and share alike, the shares of such of them as 
shall be daughters to be for their sole and 
separate use. ’ S had two legitimate children, 
a^son and a daughter, and she had also an ille- 
gitimate daughter, who was the person spoken 
of in the will as “ A., the eldest daughter of 
S.” : — Held, that there was a sufficient indica- 
tion of an intention that A. should be included 
in the description of “the children of S.” Be 
Mmn^krieSy Be Smith v. MUlidge, 24 L. E., 
Oh. B., 691 ; 49 L. T. 594. 

?n. 0IFT TO CHILDEEH OF ILLEGITI- 
MATE CHILBBEH. 

2. Where a testator in his will caUs the i 
son ^ of his own illegitimate son his grandson, 
having no legitimate son, after giving his 
piopeity to be divided between his son and 
daughter’s children, and if there should be no 
grandchildren, then a gift to his nephew:— 
Held, that a legitimate daughter of the testa- 
tor’s illegitimate son was within the description 
of grandchildren. Allen v. Web^ter^ 2 Giffi 
177 j 6 Jur., K S., 674. 

3. E. S* bequeathed the residue of his per- 
sonal estate upon trust after the death of his 
wife for “ all and every the children lawfully 
begotten of my nephews and nieces, equally to 
be divided between them share and share alike.” 
The testator had only one nephew, W. A., who 
was legitimate, but there was another child of 
the same parents, namely J. A., who was born 
before the marriage of the parents j and the 
testator had no nieces properly so called, the 
only persons who could be so called being the 
wives of W. A. and J. A. In part of the will 
J , A. was spoken of as the testator’s nephew. 
On the question of what class of persons took 
the residue:— Held, that the children of I. A. 
as well as the children of W. A. were entitled. 
Tug well v, Scotty 3 Jur., H, S., 663. 
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Construed all Descendants* In 


When Construed 
general, 7720. 


f I ft mV, 


III. Jsme of Issue Comtrwd Children, 7721 

IV. Issue Begotten or to be Begotten, 7722, 

V. Issue Male^ 7722, 

VI. When joined with Co relatloe Word 

Parent! 7722. 

VII. Children Construed Issue, 7724. 

Till. When Construed in Different Senses in 
the Same Will, 7724. 

IX. Class of. When Ascertained, 7725. 

X. As a Word of Dimitatmi, 7726, 

X, WHEH COliTSTEUED CHILBBEIT. XET 
GENEBAL. 

4. “ Lawful issue ” in a will, held, upon the 
context, to mean “ children,” and that, to the 
exclusion of “ grandchildren ” born prior to 
the period of distribution. Bd?mrds v. 
Edwards, 12 Beav. 97. 

5. The word “ issue,” in a will, may be held 
to mean children, when such is the manifest 
meaning of the testator. Bidgeway v. 
hittrich, 1 Br. & War. 84. 

6. Upon a bequest of personal estate to the 
testatrix’s sisters, or in case of any one dying 
and leaving issue the share to go to such child 
or children equally ; all the sisters died in the 
lifetime of the testatrix, without leaving any 
issue, except one, who left two grandchildren : 

— 'Held, that the word “ issue” meant child or 
children, and that, in the events that happened, 
the estate of the testatrix was undisposed of 
Goldie v. Greaves, 14 Sim. 348. 

7. A demise to the issue of A., and for 
want of such issue to B. ; A. has a son and a 
daughter, they shall take as persons described ; 
but shall take only an estate for their lives. 

Cooh V. Cooh, 2 Vein. 545. 

8. Testator directed his trustees to sell his 
real and peisonal estate, and to pay the interest 
of the proceeds to his daughter for life, and, 
after her death, to assign the principal and the 
parts of his real and personal estate remaining 
unsold (if any) to her children, when they 
should attain twenty-one ; and if his daughter 
should die without leaving issue, ox leaving 
ifesue all of them should die under twenty-one 
and without issue, then to assign the proceeds, 
and the paits of his real and personal estate 
lemaining unsold (if any), to his personal 
representatives, his, her, or their heirs, 
executors, administrators, and assigns. The 
daughter, who was the testator’s next of kin at 
his death, died without having had a child 
Held, that by “issue” the testator meant 
“children;” and that the persons who wore 
his next of kin at his daughter’s death were 
entitled under the ultimate trust. Minter v. 
Wraith, 13 Bim. 52. 

9. Where the testator by one clause gave 
one-axxth of the residue to and amongst the 
children of Ms late sister, and by a subsequent 
clause another one-sixth to her sister for her 
life, and after her death to and amongst heir 
issue, in like manner, as expressed before oon-^ 
cernin^ the children of 1. Held, that the 
word issue was to be construed to mean 
children, but that under neither clause could 
a grandcMld take by way of substitution for 
its parent* Peel v. Cailm, 9 Sim* 372 : 7 L. J., 

H, a, OM, 273 ; 2 Jur. 769. • I 

Iq. A testator provided that if “ Ms danghte?! * 
should have no Issue male of her body living . : 
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at Taer death, or no such issue 
\sa hv the true meaning of tnat ms 

will to Ms real estates thereby limited, then 
and In either of those cases he devised the 
estates” to the daughters of his daughter 
S at her death :-Held that the daughters 
ofthe daughter did not take any estate under 
the limitations in the mil, for that the -words 
“livLg at her death” appliedtoboth branches 

ofthepioviso,andthalthecontingencyonwhioh 

the daughters were to become ^titled deter- 
mined at the death of their mother. Men v. 
rniion, 4 H. L. Ca. 257. Beversing Wem v 
Mden 12 Beav. 454. And see S. 0. at law 5 
S. ; 20 L. J., N. S.. Bxch., 73 ; 19 

L. J., N. S., Q. B., 104 ; 14 Jur. 616. 

1, A testator gave a moiety oi his resianary 
estate, as well real as personal, upon trust to 
nay the inoome equally amongst all his chilclr en 
who should be IHing when his youngest child 
attained twenty-one, for their respective lives, 
and after the death of any of them, as to an 
equal portion of the moiety proportionate to 
mo number of his children then living, for the 
use of the issue of such child or children so 
dtmg,absolutely for ever ; — aeld, thatthe word 
** issue ” included only children of the testator s 
children, to the exclusion of their more remote 
doscendants. M^&regor v, McGregor, I Be G. 


issue, and all should die and unmarried, then 
the trust was to pay the whole of the divi- 
dends unto the husband* “ And from and 
after the decease of my said niece and her 
husband, and the survivor of them, and failure 
of issue of my said niece, upon ti ust to transfer 
the fund to other persons ” Held, that thf 
word “issue” in previous parts of the will 
obviously meant “ children,” and that the gift 
over on failure of “ issue ” meant a failure ol 
“ children,” and that the gift over took eSect 
Bnmn v. 3Ia%swn, 5 Be S. & Sm. 737 ; 17 Jur 
202; 22L. X, Ch.,233. 

5. A testator by his will gave a fund to 
trustees “ in trust for the lawful issue of F. H. 
surviving him, equally to be divided between 
them if more than one, . . , and if but one 
then for such only child,” with a gift over “ in 
default of issue of F. H. becoming entitled ” 
The issue of F. H. who survived him were a son, 
a daughter, four children of the son, and six 
children of a deceased daughter Held, that 
by the use of the word “ child ” the testator 
had himself interpreted the word “ issue,” and 
that the word “ issue ” must be restricted to 
children, and the fund go in moieties between 
the surviving son and daughter. Be Hophins^ 
9 L. E., Oh. B., 131 ; 26 W. E. 629 ; 47 h, 3.,, 
Oh. D., 672. 


F. &X63. , 

S. A- conveyed freeholds to trustees and 
their heirs, for his wife during^ widowhood, and 
afterwards to convey and divide “ such estate 
and premises” amongst the children and the 
issue of their children who should be then 
living as tenants in common (the issue of any 
deceased child to take their parents’ share) : 
—Held, that “ issue ”mu^t be readchildien. 
Tath(M V. Vemorit 29 Beav. 601 ; 7 Jur., N. S., 
815 ; 9 W. B. 822 ; 1 L. T , N. S., 631. 

3. A testator gave legacies to his nieces, 
with power to his cxeoutois to settle them on 
Ms nieces for life, and at their deaths for the 
hWett of their “ issues.” He also gave them 
bis tidue, with hke power to settle it on his 

Wd for the benolife of “their respective 
chUdr^*^ as provided with re^ct to the 
legacies:— Held, that “issues must be con- 
strued “children,” and that the children of l 
nieces took, to the exclusion of grandchildren. 
Baier v. BagMm^ 31 Beav. 209. 

4. A testatrix gave a tod to trustees, upon 
trust to pay the dividends to her niece ; and, 
after her decease if her husband should sur- 
vive her, and she should leave no “issue” 
living at her decease, then to the husband 
for Ufe; but if she should leave “issue,” 
then upon trust to pay a moiety of the divi- 
dends to the hushand, and to apply the other 

’ moiety, during his life, for the benefit of 
^ “ such issue ” during their minorities. After 

^ f the decease of the nieco as to one moiety of 
I the tod, and after the decease of the'sur- 
I vivm* of her and her husband then as to the 
; . ‘ whole of the tod, the trust was to transfer 
“and divide the same unto and amongst the 
“-oMldren ” of the niece, the shares of sons to 
twenty-one, and of daughters at 
ot with consent, vrifeh sur- 

. i In OOBO of the death ol any child 
sb Wd become vcsto^ with 
? ' f ^ toj tohlTltenahce for “ children,” 

' arid’, in case the niece should 


See also LXIV. 

n. WHEN COirSTETJED AIL BESCENBAHT^, 
IH HEHEEAL. 

6. Upon a legacy to the issue of A., all 
descendants are entitled, and take per capita 
as joint tenants. Davenport v. Danhury, 3 
Yes. 257. 

7. The word “issue,” unconfined by indica- 
tion of intention, includes all descendants. 
Intention necessary to restrain it to children f 
grandchildren therefore entitled with children- 
per capita. Leigh v. Norhury^ 13 Yes. 340. 

8. Grandchildren entitled under a bequest 
to issue. Freeman v. Parsley^ 3 Yes. 421. 

9. Issue not confined to children, but in- 
cludes grandchildren. Sovth v. Searle^ 2 Jur., 
H, S., 390. 

10. Bequest to A. fox life, and after her deatlx 
if she shall die leaving legitimate issue, upon 
trust to transfer the tod amongst such issue* 
towards their education and maintenance at 
the discretion of the trustees, with a gift o\cr 
if A. should die leaving no legitimate issue : 
— Held, that the word “issue” was not cut 
down to children, and that all the issue living 
at the death of A. took p&t ca^ta. Be Jems’ s 
Trusts^ 23 Beav. 242. 

XI, Gift to “issue” after the death of a 
tenant for life, held to include issue of every 
degree. Maidoeh v. Legg^ 25 Beav. 531. 

Bequest to persons for hfe, and after thein 
death unto their and each of their issue^ and 
the surveyor or the survivors of them, on 
their severally attaining twenty-one, in equal 
proportions. On the death of theilast tei^tant 
for life, there were three generations of dfe^ue 
living:— Held, that all who stitvived, and 
attained twenty-one, participated in the 
J5. 



l^ority I and; in case the niece should 12. A will made in 1794 hontained the folow- 
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to die without issue, then in such case, at the 
decease of my daughter, I give and bequeath 
the said sum to my two daughters S. and E., 
equally to be divided between them, share 
and share alike, if then living ; but if either 
of my daughters S. and B. should be then 
dead, then I give and bequeath the share of 
my daughter so dying to her issue, equally to 
be divided among them if more than one ” : — 
Held, that the word “ issue ” did not confine 
the gift to the children of the testator’s daugh- 
ters, but that the remoter issue were also 
entitled. Weldon v. Hoyland, 6 L. T., N. S., 9G. 

1. Bequest of leaseholds to four for life, 
remainder to their issue as tenants in common. 
Devise of other estates to the same four, 
remainder to their children as tenants in 
common* — Held, that “issue” must be con- 
strued children and grandchildren, and “ohil- 
dien” confined to its strict signification. 
Waldron v. Boulter^ 22 Beav. 284. 

2. Bequest of a fund in trust for A. for life, 
and after her death to pay the capital among 
all the issue of A., in case she slionld marry, 
in cqnal shares ; and in case she shall have no 
issue living at her death, then over: — Held, 
to be a gift to such of the childien of A. as 
should survive her, and the issue of such of 
her children as should die before her, Cour-- 
thorpe V. Wood, 2 Jur. 126. 

3. Where there were bequests to L. for 
life, and after her death for her issue : — Held, 
that the children of the deceased children of 
L. wore entitled to share with her surviving 
children in the property. Zonis v. Zouis, 9 
Jnr., H. S., 244 ; 7 L. T., K S., 666. 

4. A husband gave his residuary real and 
personal estate to tiustees to convert and 
invest, and pay the income to his wife during 
widowhood, or until his son should attain 
twenty-two, and then to call in half the money 
invested and pay it to Ms son, and as to the 
other half, to pay the income to the wife 
during widowhood, and then to his son for 
life, and afterwards to his lawful issue : — Held, 
that the children and remoter issue of the son 
living at his death took together as joint 
tenants. Me Corlasst 1 L. E., Ch. D , 460 ; 45 

J., Ch., 118 ; 33 L. T. 630 ; 24 W. E. 204. 

6. Devise of lands to all the children of A. 
•and B. Ms wife, “already or hereafter to be 
born” of their bodies, whether male or female, 
for and during their joint lives and the life of 
the survivor, but all the sons to take the name 
and arms of W. in addition to their own name, 
remainder to the trustees to preserve, etc.; 
and after their several deceases unto and j 
equaEy between all their issue, male and | 
female; and for want of such issue, over. i 
That the word “issue” is mmen coUectlmm, 
and takes in the whole class of descendants, 
and that the words “in default of such issue ” 
must refer to all such descendants ; and con- 
sequently, rejecting the words which create a 
tenancy in common among the issue, the first 
taker would have an estate tail. Wooihoim 
Y. rnrHoh, 3 Bq. Eep. 817; 3 W. E. 303 ; 1 
Kay k d. 352 ; 24 L. 5 Ch., 640. 

6. Bequest of leaseholds in trust for for 
life, and after his decease for the issue of the 
body of if any such there should then be, 
II died before twenty-one, or afterwards ? 
«|hout issue, gift over:— Held, to confer a 
|Jf|eresfe in F* with a gift over to his issue, ' 


meaning descendants who should be living at 
bis death as joint tenants. Sill v. Nalder^ 17 
Jur. 224; 22 L. J., CM, 242. 

7. B. devised copyholds to Ms sons G., J., 
and F , upon certain trusts during the life of 
his wife, and after her death upon trust to 
pay the rents equally between his three 
daughters, E., M., and H., or to sell the same 
and invest the produce as therein mentioned, 
and to _ pay it to Ms three daughters during 
their lives for their separate use, and upon 
fuither trust “that in case my daughters 
shall depart this life leaving lawful issue,” 
then the trustees should appropriate “the 
share of such daughter or daughters to the 
maintenance and education of such child or 
children until the age of twenty-one,” and 
directed that his copyhold estates or their 
piodiice should be divided amongst “the 
whole of my grandchildren, share and share 
alike, in case there should be no lawful issue 
but of one of my daughters, that is, the 
cMldien of^ George, James, and Frederick, 
with the child or children of only one of my 
daughters, share and share alike,” and directed 
that his trustees should then sell if they had 
not before done so, the produce to be divided 
amongst such grandchildien, shaie and share 
alike, and as they should respectively attain 
the age of twenty-one ; but should he have no 
giandchildren or not one who should attain 
the age of twenty-one, then the estate was to 
go to K., and as to all the rest, residue, and 
remainder of his estate and effects, he devised 
and bequeathed the same to his wife for her 
own use. AH the daughters survived their 
father; E. died without leaving children, H. 
died leaving children, M. died having survived 
her children, but leaving grandchildien: — - 
Held, that the word “ issue ” was to be read 
in its widest sense, and would include grand- 
children, and that the respective issue of M. 
and H. took their respective shares by impli- 
cation, and that they took capita, 

so?h V. Bnokton, 23 W. E. 480 ; 32 L. T., N. S., 11, 

8. A testator left property on trust for bis 
widow for life, and after her death upon trust 
for his brothers and sisteis A., B., C., D., and 
E., but in case any of them should die leaving 
lawful issue, he directed that the share or 
shares of Mm, her, or them so dying should go 
to Ms, her, and their respecti\e*issue. A. and 
B. died before the testator, leaving issue. D, 
and E. died after the testator, but before Ms 
widow, and left issue* — Held, that issue in- 
cluded remoter descendants as well as children. 
Solgm V, male, 19 W. E. 144; 40 L, J., CM, 
36; 11 D. B., Eq., 48; 25 L. T., H. S., 681. 

in. ISSEE OF ISSEE COHSXBEEB CHIE- 
BBElSf. 

9. Where, upon the decease of the testator^ 
“children,” the estate vas given to the “issue” 
of such “children,” and where it was given 
over in case the testator’s “ children ” should 
die “ without leaving issue,” and in Eke urns 
of the word issue, the word “issue ” must be 
read “child or children,” although in other 
parts of the will it might be necessary to 
read the word “issue” in a different sense* 
WiUiam V. Tl^eale, 6 Hare 230. 

10. The word “ issue” construed “ cMldren’* 
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hj Cotce ol tlie gift to the issue of the issue 
heiug of their ** parents’” share. Poj>e v. 
Pope, U Beav. 591 ; 21 L. L, N. S., Cb., 276. 

BeQuest to A. for life, with remainder to B. 
for life, with remainder to “ all and every the 
issue” of A. living at the death of the survivor 
of A. and B„ but in the event of any of A.’s 
‘*i‘!sue” dying In the lifetime of A, and B. 
leaving “issue,” such issue to stand in the 
place of their “ parents Held, that the 
first-mentioned “issue” v^as to be construed 
“children,” and there being one daughter 
only of A., and two of her children living at 
the death of the survivor of A. and B., held 
that such daughter was alone entitled to the 
fund. M, 

1. Devise to A. for life, and after her 
decease to the lawful issue then living and 
the children of such of them as should be 
then d®d, in equal shares, the children of 
such issue to take their parents’ share : — Held, 
that the word issue was to be construed chil- 
dren, and that the children of A. and the 
children of Ads children who pre-deceased 
her took for life only. Fairfield v. BrnheU^ 
%% Beav. 158. 

2. Sift of personal estate to C. during her 
life I and after her decease, among all her 
children and their Issue, such children and 
their issue to be entitled, as amongst them- 
selves, to the benefit of survivorship, and 
accruer of surviving shares :-~Held, that the 
children and grandchildren of 0. took as 
tenants in common. Lam v. 27wr», 4 Jur., 
H.a,447; 27L J„Ch., 649. 

3. A testator gave property unto and amongst 
all and every the children of his sister J., who 
should be then living, and the i.ssue of such 
of her children as should be then dead leaving 
issue, share and share alike, but so as such 
Issue should have no greater share thereof 
than such as theii*, his, or her parent would 
hure bad if living. The will contained a 
Imr^aer proviso, that if any one or more of 
aidb lime should be then dead having left 
Isauf, then the issue of such issue as should 
he so dead should have and receive the part 
or share to which their, his, or her parent 
would have been entitled if living :—HeId, 
that the issue of grandchildren of J. must be 
confined to children. Measman v. Pearce. 41 
L. L, Ch., 705; T L. B., Ch„ 275; 20 W. E. 
27l5 26L.II‘.,H. a,299. 


6. In a will, the words “failing the male 
issue” were, upon the whole context, con- 
strued to mean “ if there shall be no son then 
living.” Murray v. Addenlrooh^ 4 Buss. 407 ; 
8 L. J., Ch., 79. 

6. In the absence of words to control the 
technical meaning, a gift to “issue male” 
must be confined to “ males claiming through 
males,” and that males claiming through 
females were excluded, and this whether it 
be of real or personal estate. I/ywood v. 
Kimber^ or Warmichy 29 Beav. 38; 7 Jur, 
K S., 607 ; 30 L. J., Ch., 607 ; 9 W. E. 88. 


VI. WHEH JOINED WITH CO-EELATIVE 
WOED “PAEENT.” 


1. When Construed Children^ 7722. 

2. When Construed all Peseendants, 7723. 


1 When Construed Children. 

7. Though the word “ issue” will comprehend 
ail descendants, upon construction of this will 
it was confined to “ children.” Bihley v. Perry. 

7 Yes, 522. 

8. Where in a will, after a bequest to certain 
persons and the lawful issue of such of them 
as should be dead, it is provided that such 
issue are to take only the share which their 
deceased parents would have been entitled 
to if living, “ issue,” will be read “ children,” 
Prmn v. Csbornef 11 Sim. 132. 

9. The word “ issue,” upon the construction 
of the will, confined to children, to the ex- 
clusion of grandchildren or remoter issue, it 
being used in connection with the wo^ 
“parent.” Bradsham v. Mellina, 19 Beav, 
417; 23 L. J., Ch., 603. 

The testator devised and bequeathed to 
eight persons by name during their respective 
li\es, and if any of them should die leaving 
issue his share to go to “ such issue if more 
than one, and if only one, to such only child ; ” 
during the life of the survivor he devised and 
bequeathed to the issue of the eight persons 
then living, and directed that they should not 
take equally, but only their parent’s shares 
Held, that “ issue ” meant children, and that 
the children of any of the eight persons dying 
took an estate pur antre me in their parent’s 
share during the life of the survivor of the 
eight, and that at the death of the survivor 
of the eight, the children of each then living 
took their parent’s share to the exclusion of 
grandchildren. Ih, 

10. The word “ issue ” includes all remote 
descendants of the person whose issue ie 
referred, to, and the burden of proof lies upon 
him who contends the contrary; but wh^n 
the word “parent” Is used in referehan to 
Ms “ issue,” it is confined to his “ cMldren ; ” the 
word “issue” in reference to the word ^‘parent” 
in a substitutional gift:— Held* from the 
context of the will, not limited to “ children.” 
mm V. Mom^ 20 Beav. fill. 

Bequest to 0, K, for life, ydin remainder ^ 
to the children of 0. E. who should be living 
at her decease, equally, and the issue then 
living, of such of her children as might have 


rf. ISSUE BE0OTTEN OE TO BE BE0OTTEN. 


4 Bequest to testator’s brother and sisters, 
^ and C. for their several lives, share and 

; ^ alike J and after the decease of either of 
11^, then* as to the shaie or shares of one 
; cilifr them so dying, the testator be- 
4 i^^thed W same to the issue of the body 
hi him, her, or them so dying, 
1 t? to be begotten by their present 

husbands, sham and share alike tor ever. 

estates 

I- of opinion 

'i of the body,” etc., com- 
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died IB lier lifetime, tlie ibsue to take tke 
share wbich their parent would have been 
entitled to had he survived C. E. ; and if but 
one, then to take *‘a child’s share” There 
was a gift over on the death of C. E., “ with- 
out leaving a child or issue” geneially. One 
of C. K.’s children predeceased her, leaving 
no children, but only a grandchild, who sur- 
vived C. E. : — Held, that he took a child’s 
share with 0. E.’s children* Id. 

1. The word “issue,” when used with the 
word “parent” in a will: — Held, not to ex- 
tend to giandchildren, but to include only 
children. Me Sim's Trusts, 3 W. E. 678. 

2. A testator devised his estate and effects 
to trustees to pay the proceeds to his wife for 
life, and “ after her decease to distribute and 
divide the whole, etc., among such of my four 
nephews and two nieces ” (naming them) “ as 
shall be living at the time of her decease ; but 
if any or either of them should then be dead, 
leaving issue, such issue shall be entitled to 
their father’s or mother’s share ” : — Held, that 
“ issue ” here meant children ; and that the 
words “should then be dead leaving issue” 
meant, should before then have died leaving 
issue. Martm v. Holgate, 1 L. R., H. L., 176 ; 
15 W. E. 135 ; 35 L. ‘j., Ch , 789. Reversing 
S. C. mm, Etolgate v. Jennings, 34 Beav. 79 ; 
11 L. T., N. S., 501 ; 11 Jur., K. S., 6 ; 34 L. J., 
Ch., 120; 6 K E. 180. 

3. A testator bequeathed his residue equally 
to hib five cousins, who should be living at 
the time of bis decease, and to the issue of 
such of them as should be then dead, leaving 
issue, shaie and share alike, “such issue 
respectively, nevertheless, taking between 
them a parent’s share ” : — Held, that the word 
“ issue ” was to be construed “ children,” and 
that grandchildren were excluded. Smith v, 
Jlonfall, 25 Beav. 628. And see Me MerHoHs 
Trusts, 1 L. B., Eq., 551 ; 12 Jur., N. S., 245 : 
35 Jj, J., Ch , 418 ; 14 L. T., N. S., 130. S. C. 
9wm, Me Merriele, 14 W. R. 473* 

4. A testator directed the interest of the 
residue of his property to be paid to bis three 
surviving daughters, and his son-in-law, the 
husband of his deceased daughter A., and as 
to the principal, he directed that the same 
should be vested (subject to certain bequests), 
for the issue of his late daughter A., and the 
issue of his other three daughters, so that 
after the decease of each of his respective 
daughters who should die and leave any 
issue, that such issue which said daughters 
should leave should be entitled to receive the 
share of the interest.of the property which his, 
her, or their mother respectively would be 
entitled to receive, and that the principal 
should be disposed of and given to such issue 
of his daughters respectively, share and share 
alike, on their respectively attaining the age 
of twonty^one years, or if female issue, on 
their attaining such age or marriage, with 
consent of their guardians thereinafter men- 
tioned ; and if any of his said daughters should 
happen to die without leaving any issue, then 
that the share of interest which said daughter 
^0 dying would be entitled to should go to the 
issue of his surviving daughters and the issue 
‘ "" ' ‘s deceased daughter A. ; and the share of 

principal sum whereon the same arose 
“ to the child or children of his said 
JJ and if any of his daughters 



should die leaving children, and any of them 
should die before being entitled to receive Ms 
proportion, the surviving child or children the 
issue of such daughter so dying should receive 
it; and he appointed guardians to his said 
grandchildren: — Held, that “issue” meant 
“ children.” Mlach v. Campbell, 14 Ir. Ch* B. 92. 

6. Issue substituted for patents construed 
children. Lamphier v. JBtteh, 2 Dr. k Sm* 484 ; 
11 Jur., K S., 8^7 ; 34 L* J., Ch., 650 ; 13 W. R. 
767 ; 12 L. T*, H. S., 6C0; 6 H. R. 196. 

6. The word “ issue ” restricted to “ children,” 
by force of the co-relative expression “ parent.” 
Maynard v. WrigM, 26 Beav. 286. 

Gift to “ my grandchildren, and their issue, 
as shall stand, in respect to me, in equal degree 
of consanguinity ‘’.--Heid, not void for un- 
certainty, the sentence being read in the 
alternative. Tb, 

A testator devised a freehold in trust, to 
accumulate the rents for periods of not less 
than ten years successively at a time, at the 
expiration of which the accumulations to be 
paid to tlie testator’s sons and daughters, 
or such of them as should he living at the 
respective periods of division ; and toe issue 
of such of them as shall have died leaving 
lawful issue, such issue taking their deceased 
parents’ share, to be vested interests in the 
same respectively, at the age of twenty-one, 
and so on from time to time until the 
expiration of twenty-one years after the 
decease of the survivor of the children. And 
from and after the expiration of the term 
of twenty-one years he devised the same 
premises unto such of his grandchildren, and 
their issue, as should then stand, in respect to 
him, in equal degree of consanguinity, and 
their heirs, as tenants in common: — Held, 
that “ issue ” was to be read “ children,” and 
the word “ and ” to be read “ or,” and that the 
devise was neither void for remoteness nor 
uncertainty. Ib, 

7. The word “ issue ” construed “ children” 
by force of toe gift to toe issue of toe issue 
being of their “ parents ” share. Pope v. Pope, 
14 Beav. 691 ; 21 L. J., Ch., 276. 

Bequest to A. for life, with remainder to B. 
for life, with remainder to “ all and every the 
issue ” of A. living at the death of the sur- 
vivor of A. and B., but in the event of any of 

in I-.Ka lifAtimn nf A atiiil E 


leaving “ issue,” "such issue to stand In the 
place of their “ parents ” Held, that the 
first-mentioned “issue” was to be construed 
“ children,” and there being one daught^ onjy 
of A. and two Of her children living at the 
death of the survivor of A. and B,:— IGfeld, that 
such daughter was alone entitled to toe fund. 
Ib. 

8. Gift “ to survivors of a class and the 
issue of such survivor, such issue to take 
parent’s share only is a gift to the parento 
for life, with remainder to their children, and 
not a substitutionary gift. Pmtsmm v. €oh&, 4 
Drew. 296. 


2* When Construed all Beseendants, 


; i ' 


9. A. bequeathed his residuary personal 
estate to m$ nephew and niece equally, and 
after their respective deaths, amougst thair 
Issue, if there should be any children to 
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tlioir parents’ siiare. But in case the nephew 
or niece died without issue, or leaving such 
thej’ should die under twenty-one without 
iSNiu, then he gave his or her share to the 
otiicr of them, or Ms or her issue, if he or she 
be then dead leaving issue as aforesaid. The 
nitco died in 1811, leaving issue ; the nephew 
died in 1862, leading no issue : — Held, that 
issue in the first of the will meant 
children, hut in the latter part issue generally, 
and that on the death of the nephew all the 
issue of the niece then living took^^r eainta. 
Me Verne ^ 32 Beav, 426. 

1 A testator bequeathed legacies to his 
nephews and nieces, and dnected that if any 
or all of his nephews and nieces should 
hti\Q legitimate issue, that issue lespecthely 
should have possession and enjoy the bequest 
which he made and intended for the parents 
of such issue respectively; but the sums 
bequeathed to such of his nephews or nieces 
respectively as should not leave issue shouhl 
go to the survivors or survivor of Ms said 
nephews and nieces, and to the issue of the 
same Held, that ** issue ” meant all descend- 
ants, and that the survivors of the nephews and 
nieces, at the time of the death of one of them, 
took her share absolutely. Me Kavanagh, 13 
Ir. Ch. E. 120. ^ ’ 

2. A testator bequeathed the income of his 
residuary estate to bis wife for her life; and 
after her decease, the residuary estate was to 
b© equally divided among his brothcis and 
sisters and the brothers and sisters of his wife. 
And he directed that in case of the death of 
any of Ms residuary legatees before his or her 
share should become payable, leaving issue, 
such issue should take tliat share equally:— 
Held, that the grandchildren of any of the 
residuary legatt‘es who died before his or her 
share became piyable were entitled equally 
Wit h the children. JDodmrth v. A dchi, 1 1 L. J 
H. S., Oh., 382 ; 6 Jur. 700. 


TO. CSIEBEBir COHSTEUEB ISSUE. 

3. tondchildron and great-grandchildren 
included by the term « issue,” and the word 
^ chiMien, following it, explained as meaniuE 
nssue likewise. Wgfh v. lUueknmn, 1 Yes. 196. 
t. The word i.^-sue ” may be restiicted so 
conversely the word 
childron may, from the context, be enlarged 
so as to be constnied issue;” each else 
depends on the peculiar exjaessions used, and 
the stnmtme of the sentences. Jf the case be 
doubtful, the Court ])refeis that construction 
which Will most benefit the testator’s family, 
m the supposition that this must more nearly 
i intentions, Warrant v, 

M- •f- S-. Oh., 259. 

' ■ f L children may mean “issue.” 

llvHl ^ bequeathed property to trustees 

life, and directed that, in 

I » i; I ^ aisposed of, and 

r r-' ; ^ amongst such 

. ' t ^ should appoint, and in 

' ^ ' I ? !' i and amongst such 


daughter living at her decease, or they should 
die infants, then over :-~Hcld, that the words 
“ child or children” must he construed “ issue,” 
and therefore that an appointment to the 
exclusion of the grandchildren was void. 
Bahell v. Weleh^ 2 8im 319. 

6. Where the words “ children ” and “ issue ” 
are used interchangeably in a will, the opera- 
tion of the word “ childien ” may be extended 
to issue geneially, to effectuate the intention 
Harley v. Mitford, 21 Beav. 280. 

A testator declared, that in case his daughters 
should “ leave issue,” they might appoint a fund 
“unto such cliildren” in “such manner” as 
they should choose, and in default of any 
child, they might appoint it to their sisters 
and their children; “and in case all his 
(laughters should die without issue,” then 
over: — Held, that “children” must be con- 
stiued “issue,” and that an appointment to a 
giandchild was within the power. Ib. 

Held, also, that the word “such”* did not 
refer to the issue a daughter might leave, hut 
to such of the class as she might choose. Ib. 

VIII. WHEK COHSTEUEB IH BIFFEEEHT 
SEHSES IH THE SAKE WILL. 

7. The word “issue” in a will:— Hold, on 
the context, to have two different meanings, 
as to two moieties of a devised estate. Cmier 
y. Mentall, 2 Beav. 651 ; 9 L. J., N. S„ Oh., 303: 

4 Jur. 691. 

8. Though the word “issue”be, in one clause 
of a will, coustrued “children,” it does not 
necessarily fefflow that it will receive the same 
construction in all the other clauses. Hedges 
V. JIarjmr, 9 Beav. 479 ; 10 Jur. 678. 

A testator gave fourteen Phoenix shares on 
trust, to pay the produce of ten to his daughters 
tor life, and afterwards to his son, and after- 
waids to the son’s “children ; ’’and he gave the 
other four shares to his son for life, and after- 
wards to his “children;” and in default of 
siich issue of his son, he gave all the shares 
to his daughters” and their “issue,” share 
and share alike, such issue not to be entitled 
to or ta!^ more than their deceased paient’s 
without issue:— Held, 
that the daughters took absolute interests 
and that their children took only by way of 
substitution for their paients, and not by way 
of limitation or succession. Ib. ^ 

9. The word “issue” was used in a will on 
several occasions as equivalent to “ children ” 

I and the issue were in some instances sS 

of in reference to their “ parent ” > ^Held that 

issue must receive the same coSoton 

Beav^m 

It h a canon of construction that where a 
testator has affixed a particular meaning tp a 

meaning i» all 
^her parts of it unless it violates tfe sen^. 

10. A father bequeathed a share of bla resd.. 

and if his&ughter should die without iJivinB 

that the word “issue" must have the same 
meMing throughout the will, and that L in the 
it was clear that “issue” meant 
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** cliiklreu the gift to the issue must be con- 
fined to the children. Zivemy v. Walpole, 23 
IT. B. 825, 

1. It* does not follow, because the word 

issue ” in one pait of the will means children 

only, that it should have that meaning also in 
another pait; and wheie, after a bequest to A, 
and B. and their issue, in the sense of childien, 
the residue was given to A. and B. equally, 
and to be divided between them, with beneht 
of survivorship, upon the death of either under 
twenty-one; not "to be subject to the control 
of their husbands, but to be held in tiust for 
them and their issue respectively until they 
attained twenty-one, if unmariied, or if manied 
until a pioper settlement could be made upon 
them and their issue, so that they should 
recei\e the dividends exclushely of their 
husbands, and if they both died under twenty- 
one, and without issue, then over; both at- 
tained twenty-one, and one of them died 
leaving children and grandchildren: — Held, 
that both the children and grandchildien were 
entitled to her share per capita as tenants in 
common. Head v. Mandall, 2 T. & Coll. C. C, 
231 ; 7 Jur. 298. 

2. A testator bequeathed leaseholds equally 
to his four grandchildren, and after their 
decease, to “ such lawful issue ” as they, or any 
or either of them, should leave : — Held, that on 
the death of each grandchild, his issue of e\ery 
degree, then living, became equally entitled to 
Ms one-fourth, and that issue was not to be 
read “ children,” though in a subsequent gift 
he had used that expression. Waldron v. 
JBoulter, 22 Beav. 284. 

3. A. bequeathed his residuary personal 
estate to his nephew and niece equally, and 
after their respective deaths, amongst their 
issue, if there should be any children to take 
their parents’ share. But in case the nephew 
or niece died without issue, or leaving such 
they should die under twenty-one without 
issue, then he gave his or her share to the 
other of them, or his or her issue, if he or she 
be then dead leaving issue as aforesaid. The 
niece died in 1811, leaving issue ; the nephew 
died in 1862, leaving no issue: — Held, that 
issue in the first part of the will meant 
children, but in the latter part issue generally, 
and that on the death of the nephew all the 
issue of the niece then living took per capita. 
Me Corrie, 32 Beav. 426, 


IX, GIASS OF. WHIH ASGEBTAIIEB. 



4. A testator directed his residue to be 
divided on the death of his wife (who sur- 
vived him) equally between his brothers and 
sisters by name, and declared that if any of 
them should die leaving issue, his, her, or 
their shares should go to his, her, or their 
respective issue Held, that the class was 
to be ascertained, as to the issue of a 
legatee who had died before the testator, at 
the death of the testator, and as to the issue 
of a legatee who had survived him at the 
4eath of the legatee. Mol§en v. Weale^ 11 
Bq., 48 ; 40 L J., CM, 36 ; 25 L. T. 681 ; 
I0W.B.144. 

pi m., by her will, gave the whole of her 
“ to A. for her life, remainder as to 

to L. or her issue, as to one-fourth 












to the issue of 0., deceased, as to one-fourth 
to G. or his issue, and as to the other 
fourth to H. or her issue. The question having 
been laised as to the period at which the class 
of issue entitled under the gift was to be 
asceitained Held, that all issue coming into 
existence before the death of the tenant for 
life were included in the class, and that they 
took as joint tenants. Me Jones, Hume v. 
Lloyd, 26 W. B. 828 ; 47 L. J., Ch., 775. 

6. A testator ga-se the interest of 3,000?. 
stock to Ms wife for life, and after her decease 
the interest of 1,000? , part of the 3,000?., to 
his daughter E. for life, and then to her issue; 
and as to another 1,000?. to his daughter M,, 
and all her issue at twenty-one, with trusts 
for maintenance ; and if she should not leave 
issue at her decease, oi they should not attain 
twenty-one, to the issue of his daughters B, 
and S. equally, in the same terms as the former 
gift; and as to the remaining 1,000?., to his 
daughter S., and her issue after her decease. 
He then directed a valuation of his farm stock, 
and ga\e the amount thereof, and all his 
peisonalty and estate whatsoever, to his sous 
J. and T. equally, and appointed his sons E., 
J., and T. residuary legatees, subject to the 
payment of 10?. a year to his wife out of the 
valuation. By a codicil the testator gave to 
Ms daughter M. 1,000?. consols for life, and 
after her decease to her issue ; and in default 
of issue, to her two surviving sisters’ issue at 
twenty-one. M. survived her two sisters, and 
was not married, and the testator left grand- 
children and great-grandchildren Held, that 
M. took for life only ; that the three sons of 
the testator, R., J., and T., all took the residue, 
and their issue at M.’s death took as purchasers 
as joint tenants; that is, such issue as were 
either alive at the testator’s death, or came 
into esse before the death of H. Surridge v. 
Clarkson, 14 W. E. 979. 

7. A father gave his residuary estate upon 
trust for his three daughters for life, and if 
any of his daughters should die leaving issue, 
a share proportioned to the number of his 
daughters was to go to the issue of such 
daughter, and if only one of such daughters 
should die leaving issue the whole to such issue, 
and if all Ms daughters should die without 
issue, then to his sisters. He had three daugh- 
ters. One died leaving four children, one of 
whom died leaving two children born after 
their grandmother’s death ; afterwards another 
Of Ms daughters died a spinster;— Held, that 
there were implied cross limitations, so that 
the surviving daughter had a life interest in 
half the share of the daughter so last dying. 
Me Mtdge, 7 L. B., Ch., 665; 41 L. J., Oh., 787 
27 L.T. 141; 20 W. E. 878. 

Held, also, that the gift to issue was to the 
issue living at the death of the daughter, and 
therefore the three survivors of the four chil- 
dren and the representative of the dead one 
were entitled to the second moiety, and 
would, if the third daughter of the testator 
died without issue, become entitled to the 
whole. B, And see Me Oorrie, 32 Beav. 426. 

8. A husband gave his residuary real and 
personal estate to trustees to convert and in- 
vest, and pay the incotoe to hfs wife durittg 
widowhood, or until Ms son should attorn 
twenty-two, and then to call in half the money 
invested and pay it to Ms son, and as to the 
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other half, to pay the income to the wife 
daring widowhood, and then to his son for 
life, and afterwards to Ms lawful issue Held, 
that the children and remoter issue of the son 
living at his death took together as joint ten- 
ants* ife CorlaUf 1 L. R., Ch. D., 460 ; 45 L. J 
CM, 118 ; Si W, R. 204 ; 33 L. T., N. S., 630. 

1. A testator, after giving his residuary per- 
sonal estate to all and every the children of 
his uncle F. or their issue in equal shares, 
gave his real estate to A, for life, and after 
her death upon trust for sale, and to hold the 
proceeds upon trust for “all and every the 
children of P. or their issue in equal shares jper 
mpiia” Four of the six children of F. were 
dead at the date of the will, and two survived 
the tenant for life Held, that the issue of 
the four deceased children of P. alive at the 
death of the testator or horn during A.’s life- 
time took as by substitution the shares of 
theit deceased ancestors in the proceeds of 
the realty, the issue of each of the four taking, 
intir in equal shares. Me SiUeijf 5 L. R., 
Oh* B., 494 j 46 L. J*, Oh., 387; 37 L. T., 

% Bn 180* 


X. AS A VOBB OF BimifATIOH, 


See aim XBIII, ii. and xii. SEiTTLE- 
MEKT, XIIL 


( XXVII* Gifts to Nephews and 
! . ^ Nieces. 


See PowBB, XTII, % 
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5. The description of nephews and nieces 
includes the child of a brother or sister of the 
half-blood. Griem v. Mawley, 10 Hare 63: 
22 L. J., Cb*, 625. 

6. Under a bequest to the testator’s male 
nephews, nephews who were children of his 
bi others are entitled in exclusion of nephews, 
children of his sisters. Lucas v. Guday, 10 
Ir. R., Eq„ 514. 

7. A testatrix gave a sum of money in tiust 
for “ my nephew and nieces.” She had numerous 
nephews and nieces, but in a former part of 
the will she had mentioned by name four 
nieces and one nephew -Held, that all the 
nephews and nieces were entitled to a share 
of the money. Re Lewr, 18 W. R. 35. 

8. Parol evidence is admissible to explain 
the sense in which the word “nephew” is 
employed in a will Grant v. Grant* 22 
L. T., N. S., 233 ; 18 W. R, 576 ; 5 L. R., 0. P., 
727. Discussed in Re Parlier, Bentlimi v. 
Wilson, 17 B. R., Ch. D., 262; 50 h. J., Ch., 
639 ; 44 L. T. 885 ; 29 W. R. 855. 


II. IFCLXrSIOF OF GBAFB-FEFHEWS. 


2. Whatever be the jynnid fmAe meaning of 
the word “issue” in a will, it is not a technical 
exprcvSsion, and will yield to the intention 
of the testator to be collected from the words 
of the will; and therefore it requires a less 
demonstrative context to show the testator’s 
Intention in regard to the word “ issue,” than 
In regard to the technical expression “heirs 
of the bwly.” Lees v, Moseley, 1 Y, & Coll. 
580. 

3. It is established, that in a will the word 
“issue” is as strong as the woid “heirs,” 
Rayshm \\ Spencer, 2 Atk. 582. 

4. “Issue” is prirnd facie equivalent to 
“heirs of the body;” but the Court leans 
s^fnst 00 oonstruing it when there are other 
^0%iw«lons in the will to control that meaning. 
If wcurds of limitation be superadded, as a gift 
to “ Issue and their heirs,” the issue take as 
purchasers in fee simple, and a gift over on 
a general failure of issue operates nothing, 
Imanayli v. Morlmd, I Kay 16; 18 Jur. 165; 
23 B. J., Ch., 41 ; 2 W. B. 8 ; 2 Eq, Rep. 771. 


ft,' X3| Mmrnrad, 7726. 
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9. Power to appoint among nephews and 
nieces does not extend to great-nephews, etc. ; 
and if part be appointed, not pursuant to the 
power, the money so appointed lapses into, 
and passes under, the appointment of the 
residue which was properly appointed. 

ner v. Butler, Ambl. 514. 

10. Testator gives the residue, to be divided, 
after his sister’s death, amongst his nephews 
and nieces, and by a codicil gives to a great- 
mece, whom he calls his niece, 500Z. over and 
above her share after the decease of his sister, 
in the body of his will treated of more at 
large ; Hold, that none of the great-nephews 
or nieces were entitled to share in the residue, 
Shelley v. Bryer, Jac. 207. 

^ 11. Devise m remainder to the saidT. B. for 
life, and after his decease to the said T. B., the 
son of my nephew S., and his heirs ; a nephew 
of the same name, T, B., not being before 
mentioned, and in every other instance the 
devisee being pointed out by reference and 
particular desciiption of the degree of re- 
lationship, the great-nephew held to be 
intended in both limitations. Chamlers y. 
Brailsford, 18 Ves. 368. Affirmed 10 Yes. 
652. 

12._ Testatrix beqneatlied as follows:— “To 
my niece M. M., daughter of my nephew T. M., 

3U4. J to A. B. and M. I*., son and daughter 
of my late niece M. L., 30Z. each.” And she 
gave all the residue of her property mot 
ther^fter disposed of, rmto and eqnaUy to 
be divided amongst all her nephews and nihees. 
Axterw’ards she ^ gave a specific legafe* Jo 
M. p., and described her as her niece ^!ff4d, 
that by the words “ my nephews and nieces ” 
m the residuary bequest, the testatrix meant 
not only her nephews and nieces, but thefr 

?» T Smith, li Sim* 214: 

13 B. B, K. a, Oh.^ 876 ; 8 Jur. 504. 


13. A testator devised an estate to one for Ih 
^d affce^ard.s to be sold, and the proceeds ' 
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he equally divided between “his 
n^hews and nieces.” He had, in 
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pait of Ms will, designated A. and B. (who 
were really Ms great' nephew and great-niece) 
as his nephews and nieces Held, that A. 
and B. did not participate in the proceeds. 
Thompson v, TloHmon, 27 Beav. 486 ; 29 L. J., 
Oh., 280 j 5 Jur., H. S., 1196; 1 L. T., H. S, 
121 . 

1. Under a gift to “nephews and nieces, 
being descendants of my brothers and sisters,” 
aim at a certain period, grand-nephews and 
grand-nieces held not to be entitled. Willmm- 
son V. Moore, 8 Jnr , N. S„ 876 ; 10 W. E. 636 

2. A testator gave his residue to his nephews 
and nieces equally. Afterwards, by a codicil, 
he gave a pecuniary legacy to his great-nephew 
A., describing him as a nephew; and by 
another codicil of even date he declared his 
meaning to be, that A. shonld have the 
pecuniary legacy in addition to his share of 
the residue -Held, that the testator, under 
the words “nephews and nieces,” intended 
to include great-nephews and great-nieces ; 
and consequently that A. and all other great- 
nephews and great-nieces w^ere entitled to 
share in the residue. Weeds v. Bristow, 2 
L. E., Eq., 333 ; 12 Jur., N, S., 446 ; 14 W. E. 
726 ; 14 L. T., H. S., 687 ; 35 L. J., Ch., 839. 

3. A testatrix gave “ to each of the present 
nieces of A., for her own absolute benefit, the 
sum of 2,0002., and in case any of them shall 
die in my lifetime, lea\dng a child or children 
who shall survive me, then and in every or 
any such case, the legacy intended for her 
so dying shall go to her child or children 
in equal shares, if more than one.” At the 
date of the will and death of the testatrix, 
there was only one niece of A. alice, but there 
were several grand-nieces’ — Held, that the 
bequest was confined in its term to the niece 
of the first degree, and that the children of 
nieces who were dead at the date of the will 
were not entitled to take by substitution, 
grand-niece or grand-nephew being excluded 
from the term “ niece.” Crook v. Whdley, 7 
Be a M. k G. 490 ; 3 Jur , H, S., 703 ; 26 L. J., 
Ch., 360 ; 6 W, E. 383. Affiiming 2 Jur., K S., 
998 ; 26 L J., Ch., G67 ; 4 W. E. 634. 

4. A testator gave the proceeds of the sale 
of an estate to his grand-nephew G., and to 
such other of his nephews and nieces as should 
be living at his own or his sister’s decease 
equally. In one place in his will the testator 
called one of his great-nephews his nephew, 
but in all other places he called them great- 
nephews: — Held, that nephews and nieces 
must be confined to their primary signification, 
so as not to include great-nephews and great- 
nieces. Me Blower, 6 L. B., Ch., 361; 25 
L L, H. S., 181 ; 19 W. E. 666 ; 42 L J., Ch., 
24. Beversing 19 W- E. 121 ; 23 L. T., K. S., 
648, 

5. A testator gave legacies to “my niece, 
Elizabeth S,” When he made his will he had 
a great-great niece, named Elizabeth Jane S., 
w& was known to him, and there was not 
then any other person at all answering the 
description. He formerly had had a niece, 
#ith whom be was intimate, and to whom he 
had, by a former will, made precisely the same 
bequests as those in question, but when he 
made his last will he knew that she had been 

Isome time:— -Held, that Elizabeth Jane 


III. IKGITTSIOH OF HEBHEWS BY 
AFFINMY. 



6. Under a ^ft by a testator, who was 
mairied, to “my other nephews and nieces 
on both sides”: — Held, that the children of 
the brothers and sisters of the festator’s wife 
were included. Broglmj v. Phillips, 7 Jur., 
N. S., 349 ; 3 L. T., N. S., 718 ; 3 De G. F. & J. 
466. Affirming 6 Jur., N. S., 641 ; 30 Beav. 
168. 

7. Bequest to the testator’s grandchildren 
and nephew’s and nieces. Ibe testator had no 
brothers or sisteis, and therefore no nephews 
and nieces* — Held, that the nephews and 
nieces of his wife were entitled. Mogg y. 
Cook, 32 Beav. 641. 

8. Residuary gift in trust for “ my nephews 
and nieces living, and the issue, if any, of my 
nephews and nieces dead before me.” The 
testator never had any nephew or niece of 
Ms own, nor bad he any bi other or sister 
living when he made bis will: — Held, that 
the nephews and nieces of the testator’s wife 
took under the gift, and that evidence of 
circumstances making it improbable that the 
testator intended to benefit them, but not 
tending to show that any other class was 
intended, was inad missible. Sherratt v. Mount'- 
ford, 8 L. R., Ch., 928 ; 42 L. J., Ch., 688 ; 21 
W. R. 818; 29 L. T., N. S., 284. Affirming 
15 L. E., Eq., 805; 42 L. J., Ch., 363; 21 
W. E. 719. 

9. A testator, after giving a legacy to each 
of seveial persons, wffiom he called respectively 
his nephews and nieces, gave the residue of 
his property to be divided between all his 
nephews and nieces equally, share and share 
alike. At the date of the will, he had one 
nephew and one niece, who were both men- 
tioned in the will, and there was no possibility 
of his having future nephews or nieces. The 
other persons mentioned in the will, and 
therein respectively called his nephews and 
nieces, w ere, in fact, the nephews and nieces 
of his wife* — Held, that the nephews and 
nieces by affinity were included in the gift 
of the residue. Adney v. Greatrm, 38 h, J., 
CM, 414; 17 W. E. 637; 20 L. T., H. S., 
647. 

10. A testator devised freehold property tq 
be divided between the children of his Sister- 
in-law and A. and B., and “ my niece M.” (the 
last-named three devisees being nieces of his 
deceased wife). He gave other real property 
to trustees upon trust for sale, and to pay the 
income of the proceeds of sale amongst “ all 
my nephews and nieces,” for their lives and 
the life of the survivors of them, and be- 
queathed the capital to the survivor, and he 
gave other real property unto “all my said 
nephews and nieces ” as tenants in common, 
and he gave his residuary realty upon trust to 
pay the income to “ all my said nephews and 
nieces” for their lives and the life of the sur- 
vivor, and then devised such residue to the 
survivor, and bequeathed his residuary personal 
estate equally amongst “ all my nephews and 
nieces ” -Held, that the circumitance of the 
testator having given property to bis wife’s 
nieces, and having even called one of them 
his niece* was not sufScient to include any of 
Ms wife% nephews and nieces in the subsequent 
gifts to all his nephews and nieces ; and those 
onlif who were related by consanguinity were , 
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entitled to take Grant v. Grant (5 L R , C. P., 
180, 727) dissented from. Be Foster^ Merrill 
\ Marion, 17 L R., Ch. I) , 382 ; 60 L. J., Oh., 
239; 43 L. T. 760; 29 W. 11. 394. 

1. A testatrix kaving given legacies to 
several xrersons by name, describing each as 
lier niece, bequeathed her residuary personal 
proxrei ty upon trust for her respective “ nephews 
and nieces,” in equal shares. Two of the 
legatees in the will called nieces, were nieces 
not of the testatrix, but of her late husband : 
— Held, that the circumstance that the testa- 
trix had, in her will, called these tw’o her 
nieces, did not enlarge the meaning of the 
words “ nephews and nieces ” in the residuary 
bequest, so as to make it include all the 
nephews and nieces of her husband living at 
her death, nor even to include the two legatees 
whom she had called her nieces in the will. 
BniUh V. Zidiardy 3 Kay & J. 252. 

2. A testatrix, after giving a specific bequest 

to A. Bw, who was her husband’s niece, but 
whom she there described as “ my niece A. B,,” 
afterwards gave the residue of her property 
thus, ** unto all my nephews and nieces : ” — 
Held, that the nephews and nieces by blood of 
the testatrix were entitled to the residue, to 
the exclusion of A. B. FJsfZZ;? v, Wells, 18 
L. li, Eq., 604 ; 43 L. J., Ch., 681 ; 22 W. R, 
893 1 31 L. T., S., 16. 


1?, limiTlMATE H EPHIWS AKB KIEOES. 


3. A. bequeathed to his “ niece, Bouisa B., 
the wife of W. B., 1007,” and after other dis- 
positions of his property gave the residue to 
1>e divided equally between all his nephews 
and nieces.” The i estator had but one Ic giti- 
mato niece ; Louisa B. was illeg'itimatc -—Held 
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the mf)ces,and that they took vested interests, 
subject to be devested in an event which had’ 
not happened. Loclter i Bradley ^ 6 Beav. 693. 

G A testator gave his real and personal 
estate to his sister for life, and if she should 
have any family living at her decease, they 
should have “their due proportion of the 
propeity;” and in case of the demise of his 
sister’s children, his two nephews were to 
stand in the same situation as his sister’s 
children wmuld have stood had they boon 
living : — Held, that such only of the nephevvs 
as survived the sister and the children took, 
and one of the nephews having dieci in her 
lifetime, that the other nephew was entitled 
to the whole residue. Lewis v. Lewis, 17 
Beav. 221. 

7. A gift of real and personal estate to 
trustees for the testator’s brothers and sisters 
for life, with a direction after the decease of 
the survivor of them to sell and to divide the 
proceeds unto and equally between all his 
nephews and nieces, grandnephews and grand- 
nieces, to take per eapiia, with power to apply 
the presumptive shares for advancement and 
maintenance Held, that all the class, in- 
cluding those born after the testator’s decease, 
were entitled per capita. Me Partim/tm, 3 
Giif. 378 ; 8 Jur., K. S., 877 ; 6 L. T., H. S., 659. 

8. Bequest of stock to trustees in trust, 
after the death of A., to transfer the same to 
and amongst all and every the nephews and 
nieces that should be then living ; to wit, the 
said J. B. or her children, and the said P. B. 
or his children, and B. L. or his children, and 
P. L. or his children: under this bequest a 
nephew not expressly named is not entitled to 
any share ; and the fund is equally divisible 
amongst such nephevrs and nieces, and their 
childicn, as weie living at the time of the 
death of A. Bcoard v. Broole, 2 Cox 213. 

9. A testator, by bis will, gave the residue 
orchis personalty to his nephews and nieces 
living at his^ death, in equal shares. By a 
second codicil to his will, he gave to his 
nephew B. 1007. By a fchird codicil, he de- 

: dared that such 1007. was given to B., “ in 
I addition to the share of lesidue given to him 
: by his will, it being his intention that he 
I should receive first the 1007,, and afterwards, 

I m addition thereto, the share of the residue.” 

I The testator died, leaving several nephews and 
I nieces, and also several grand-nephews and 
grand-nieces, and B. was one of such grand- 
nephews : — ^Held, that the grand-nephews and 
gi*an€l-meces of the testator living at his death 
participate in the residue. 

V. Brktom, 36 L. J., Oh., 839 ; 2 B. E,. 

W. B* 726 

14 B. I,, H. 8., 687. 

10. A testator gave all his personal estate to 

annuity to Ms 
^ hfe, and to pay the remainder of 
rne interest equally between his nephbi^S and 
sister, E. W., in equal stoes; 
out the share of the said intenost should 
00 paid to E. W. during her 1% aod, after 

ohildxen ^ and he 
airected that, after the death of Ms wife md 
the principal money should be divided 
petween his nephews and nieces equally; at 
the ctcath of the testator B, W. Was living 

4 brother of the 

w^iator J E. Vf. had three childrai, and there 
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were five other nephews and nieces ; — Held, 
that all the nephews and nieces were^ equally 
entitled to the property, with the qualification 
that the shares of the children of E. W., during 
her life, belonged to her. Blaltelooh v. Shar;pGf 
17 h. J., N. S., Gh., 4>3 ; 12 Jur. 819 ; 2 De G-. 

& Sm. 484. 

1. A testatrix bequeaths the residue of her 
personal estate to trustees, upon trust, to pay 
the interest to A. during her life; and from 
and after her death, to pay the interest thereof 
to B. during his life ; and from and after his 
decease, to transfer the trust moneys to such 
of the testatrix’s nephews and nieces as should ; 
be then living at the time of B.’s decease : the 
testatrix dies ; then B. dies, and afterwards A. 
dies : — Held, that all the nephews and nieces 
of the testatrix who were living at the death 
of B., though not living at the death of A., 
were entitled to take. ]Vet?ierwood v. Hall, 3 
L. J., Ch , 159. 

2. Under a bequest “ unto and to the use of 
and equally between all and every my brothers 
and sisters, their lespective executors, admini- 
strators, and assigns, absolutely and for ever,” 
the brothers and sisters who survived the 
testator took the whole, excluding the repre- 
sentatives of the deceased ones. Sliuttleworth 
V. Q^emoes, 4 Myl. & 0. 35 ; 8 L. J., N. S., Oh., 
7; 2 Jur. 967. 

3. A testator, having one nephew and one 
niece, and eight great-nephews and nieces, 
living at his death, gave one-tenth of his 
residue to his nephew, and another to his niece, 
and the remainder to trustees in trust for their 
children at twenty-one, and he empowered 
his trustees to apply all or any part of their 
respective shares for their advancement : — 
Held, that all the great-nej^hews and nieces 
born before the eldest attained twenty-one, 
though after the testator’s death, were entitled 
to shares. Titoom'b v. Butler, 3 Sim. 417. 

4. Testator bequeathed his residuary estate 
to trustees, upon trust to transfer the same 
unto his great-nephews and nieces ; theshaies 
of the boys to be transfeiable to them at 
twenty-one, and those of the girls at twenty- 
one or marriage, and to accumulate for them 
in the meantime, with benefit of accruer and 
survivorship : and in case of the death of all 
the said children except one, before their shares 
became vested, then upon trust to transfer 
the whole to the survivor, ai the age or time 
aforesaid:— ‘Held, that a great-nephew born 
after the testator’s death, but before any of 
his other great-nephews or nieces attained 
twenty-one or married, was entitled to a share 
of the testator’s residuary estate. Bain v. 
Balm, 3 Sim, 492. 
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fl. Illegitimate Beset of Kin, 7731. 

Tii, Gift to Beset of Kin of A, as if Bead 
XTnmarrieA, 7731. 

TUI. When construed Statutory Beset of Kin, 
7732. 

IX. Exclusion of Husband or Wife, 7733. 

X. Exclusion of One of Bext of Kin hj 

taliing a lAfe Interest, 7733. 

XI. Other Cases, 7734. 

XII. Class of. When ascertained, 7734. See 

also XXIII. X. ante, 

XIII. Interests or Shares, and Distribution, 

whether per Stirpes or per Capita, 
7739. 

XIV. Gift to Heirs. When construed a Gift to 

Bext of Kin. See XXIII viir. a7ite, 

XV. Gift to Relations, Whe^i Co7istrued a 

Gft to Bext of Kin. See XXIX. 
post, 

XVI. Attempts to exclude on Intestacy and 
Resulting Trust, See XLII. ill. 2 
post. 


I. WHEN CONSTEUED NEABEST OF KIN. 


5. A., by will, bequeathed a fund to trustees, 
u^Don trust to divide the same equally amongst 
his next of kin ” : — Held, that the nearest of 
kindred in blood, and not the next of kin 
under the Statute of Distributions, were en- 
titled. AvUon V. Simpson, 1 John. 43 ; 5 Jur,, 
N. S., 694. 

6. The Master was directed to inquire who 
wore the nearest in blood of a testator, ex 
parte paternd, at a certain period Hold, that 
“ nearest of blood ” and “ next of kin ” were 
synonymous terms; and as the suit related 
to personal estate, that the Master ought to 
follow the civil, and not the canon, law mode 
of computation in prosecuting the inqnirj’’. 
Cooper V. Denison, 13 Sim. 290 ; 12 L. J., N. S., 
Oh,, 404. 

7. The words “ next of kin ” used simpUeiter, 
and without explanatory context, must be 
taken to mean nearest of kin.” Elmsley v. 
Young, 2 Myl. & K. 780; 4 L. J., N. S., Ch., 
200. Keversing on the latter point 2 Myl, 

K. 82 ; 3 L. J., N. S., Ch., 17 ; and overruling 
Phillips V. Garth, 3 Bro. C. 0. 64, and Hinckley 
V. Maclarens, 1 Myl. & K, 27. 

8. Under a residuary bequest to the next of 
kin in equal degree, brothers entitled, exclud- 
ing nephews and nieces. Wimbles v* Pitcher,. 
12 Tes, 433. See also Amn, 1 Madd, 36. 

9. A. gave his property, after the death of 
his wife, to his or her next of Mn, in equal 
shares. The testator was illegitimate, and 
died without any next of kin : — ^Held, that the 
next of kin of the wife took to the exclusion 
of the Grown, and the nearest of kin to the 
exclusion of the more remote, and that the 
only surviving brother of the wife was entitled 
to the fund. Book v. Ait^Gen,, 31 U. J., Oh*. 
791; 10 W. B. 746; 31 Beav. 313; 9 Jur.*. 
N. B., 9. 

10. A testatrix by her will |ave 2,000i to 
trustees upon trust to pay the interest to 
during her life for her separate use* and after 
her death to pay the fund to such persons as 
H. should by wiE appoint, and iu default of 
appointment to the next of kin of the testatrix 
living at the death of H. And the testatrix 
directed that in case H. should die without 
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cms manied axster md tlae sons 
^^gbt^rs *of her married sisters aiid of 
suxming. the son of a paternal 
of the . testator, claimed the capital 
j of tbe tesUtor, as being the only per- 
0 ans'i^'ered the' description of ** nearest 
m the male line that he was 
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leaving issue, who should attain twenty-one, 
the trustees should divide the 2,000Z. between 
certain persons therein mentioned. H. died 
leaving one son who attained twenty-one, and 
without having exercised the power of 
appointment Held, that there was no gift 
by implication to the son, nor to H. absolutely; 
but that in the events which bad happened 
the nearest in blood to the testatrix living at 
the death of H. were entitled to the fund as 
joint tenants under the first gift over in 
default of appointment. Re SaytorCs Trusts, 


ing the gift to a male claiming through males j 
and the married sister was held entitled to the 
“ capital property.” Sayer v. Bradly or Bom, 
6 H. li. Ca. 873 ; 2 Jur., K. S., 887 j 25 L. 1, 
Oh., 693 ; 4 W» E, 808. Affirming 10 Hare 
389 ; 17 Jnr. 159; and 8. 0. on appeal, mm. 
Boys V. Bradley, 4 De G* M. & G. 58 ; 1 W. E. 
143; 1 Eq. Eep, 201 ; 17 Jur. 517 ; 22 L. J., 
Oh., 617. 

Semhle, that “ inheritor” may denote a class. 
S. 0. mm. Boys v. Bradley, 1 W. E. 143. 


4H. E. 65; 10 L. T., H. S., 336. 

1, A husband bequeathed his personal estate III. GIFT TO E'EAEEST OF KIH BY WAY 


equally between his wife and chilaren, and 
directed that the share of his daughters should 
be vested in the bank in tbeir own names, and 
the interest for life to be received by them, 
to remain as a jointure for their use in case of 
their marrying, untouchable by their husbands, 
** but to descend to their legal or next of kin ” ; 
---Held, that “legal or next of kin” meant 
nearest of kin without regard to the Statute 
of Distributions, and that the daughters took 
only life estates, Marris v. B’emton, 25 W. E. 
228 ; 36 L. T., N, S,, 173 ; 46 D. J., Ch., 268. 

Bee also tii. infra. 


II. GIFTS TO HBAEEST OF KIBT IN THE 
HAEE HNE. 

2, A testator directed that a portion of his 
property should be invested, and the dividends 
imld among Ms brothers and sisters and their 
children ; that the lesidue should accumulate 
, for twenty-one ycais after his death, at the 

tnd of which time the accumulated fund (to 
uMch he gave the name of his “capital 
property”) was to become the propeity of 
“ the then neart‘at of kin to mjself in the male 
k line in preference to the female line.” The 

m llhh^lor of this capital property was to as- 

Bt testator’s surname, “ if not of that 

sutname/* and was to “ bear and nse the arms, 
with the diSerences, wMch may have been at 
any time previous to my death assigned to me.” 
The testator, in a memorandum <feted some 
tune afterwards (and which was admitted to 
pi oof as a codicil), directed that hia gold 
medal, given ior the capture of Java, should 
de.scend with “ the patent of my armorial bear- 
ings to the inheritor of my capital property/’ 
The Crown, in consideration of his distinguished 
services, had, between tho date of the will and 
of the codicil, made a grant of arms to the 
testator “and his descendants,” and failing 
I them, then (with the omission of emblazoning 

the Ja\'a medal) “ to be borne by the descend- 
^ anite of his late father, with due and proper 

; : (Merences.” At the date of the will and at 

m; [ M I w the testator, he had two brothers 

$ 4h«ve»l sisters living. Thebrothers(un- 
! ‘ unmarried sisters, and tw^o of 

, . y ^ mixM sisters^ died within the twenty-one 


OF HEIESHIP 

3. Under a devise of land “ to my nearest 
of kin by way of heirship ” :~~IIeld, that the 
heir was entitled, Willla^m v. Ashton, 1 
John, k H. 115. 


IT. NEXT OF KIN EX FAETE MATEENA. 

4. Bequest to A, B, for life, and afterwards 
to her children, but in default of children “ to 
pay or assign and transfer ” to C. D. if living, 
but if dead to his next of kin eon parte materfid, 

C. D. died before A. B. : — Held, that the next 
of kin ex parte maternd were not excluded 
because they also filled the character of next 
of kin ex parte paterThd. Gmdry v. P'mnimr, 
14 Beav. 94 ; 20 L. J., N. S., CM, 636 ; 16 Jur. 
1147. Affirmed 1 De G. M. & G. 602; 21 L. J., 
N. S., Ch., 405 ; 16 Jur. 488. 

5. The testatrix devised and bequeathed the 
rents, issues, and profits of her real and 
personal estate to her sister for life, and upon 
and after her decease upon trust to sell the 
real estate and pay the money arising there- 
from to such persons as the testatrix should 
by any codicil direct, and if she should not 
bequeath the same by any codicil, then to pay 
the same unto and amongst her next of kin ; 
and by her codicil the testatiix revoked the 
fomer devise and bequest made by her will, 
and devised and bequeathed all the said real 
and personal estate to other trustees upon 
the like trusts, but directed that all the said 
residue should be paid to her next of kin on 
the part of her mother, and not to any of 
her next of kin on the part of her father 
Held, that the testatrix died intestate as to 
the residuary personal estate; that the next 
of kin of the testatrix ex parte matemd, at 
the death of the tenant for life, were under 
the codicil entitled to the proceeds of the 
real estate. Bay v. Greed, 5 Hare 680: 16 

D. J., N. S.> Ch., 361 ; 11 Jur. 603* 

V. GIFT TO NEXT OF KIN ^)F A FANjI- 
OtriiAE NAME OE Kl»002). } J | 

6. Devise to the devisor’s }A4 then 
unmarried, for life, with remainder to 1# 
and other sons k tail male ; to her 

in tail, as tenants in common; to his sister 
B., then married, for life, and to her first and 
other sons in tail; remainder to the first and 
nearest of his kindred, being male and of his 
name and blood, that shall be living at the 
de^rmination of Gie estates before devised, 
and to the heirs of his body. A perse ' ‘ 
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ing mider the last limitatioix mast be of the 
name as well as the blood ; and tl e qualifica- 
tion as to the name is not satisfied by having 
the name taken by the King^s license pievdons 
to the determination of the preceding estates, 
Leigh v. Leigh, 15 Ves. 92. 

1. A. M. devised certain estates to his nephew 
E, M. and his heirs, “ not entertaining the 
least doubt but that he woiild in due time, and 
upon the first proper occasion, take care not 
only to have the said estates so devised to him 
by me, but my paternal estates settled in such 
manner, that the said estates may continue in 
the male line of our family, and in our name 
and blood.” At the death of the testator 
there weie seven persons of the male line of 
his family and of his name and blood alive, 
one of whom was the plaintilf’s paternal 
grandfather, who was descended from the 
paternal great-grandfather of the testator : — 
Held, that the objects were sufficiently defined 
and certain to enable the Oouit to execute the 
trusts created by the words of recommendation 
in the will, and that the Court, in executing 
the trust, might go into the ascending line, 
and was not confined to the descendants of 
the father of the testator ; a geneial demurrer 
to the bill for want of equity was therefore 
overruled. Malo7ie v. O'Connor, LI. & G. temp. 
Plunk. 465. 

2. Under a bequest to next of kin of the 
surname of 0. living at decease of A. : — Held, 
that a person whose maiden name was C., and 
who was sole next of kin at A.’s decease, but 
who had mapied after the death of the testa- 
tor, was entitled. Carjienter v. JBott, 15 Sim. 
606 } 16 L. J., N. S., Oh., 433 ; 11 Jur. 723. 

3. Devise of real and personal estate intrust 
for the nearest relation of the Pyots : ” the 
latter held to be nomen coUeetivum, and 
descriptive of that particular stock, and that 
this mixed fund should not go to the heir-at- 
law of that name. A change of the name of 
Pyot by marriage not to exclude. Puot v, Pgof, 

1 Ves. 336. 

4. The testatrix, Miss K„ had a brother, a 
widower advanced in life, who had assumed 
the name of E. G., and had two children, 
one a bachelor of unsound mind, the other a 
daughter. By her will she bequeathed a fund 
to trustees in trust to pay the income to her 
brother for life, then to his son for life, and 
from and after the decease of both of them 
upon trust to pay the income “ for life unto 
any immediate or direct descendants of my j 
said brother or nephew who shall bear the i 
name of E. G. only, and from and after Ms or 
her decease, or in case of failure of any such 
immediate or direct descendants of my said 
brother or nephew who shall bear the name of 
E. G. only,” upon trust for certain specified 
charitable societies. There was a clause for 
determining the interest of any descendants 
who, after becoming entitled to the receipt 
of the income, should abandon the name of 
E. G, Before the death of the nephew, a 
son bom after the death of the testatrix, 

^ of the daughter of the testatrix*s brother, 

^ I p^feMed by royal license the name of E. 0., 

, and at the decease of the survivor of the 
^ brother and nephew there was no other 
’ } '.descendant of either of them who bore that 

If ^ 

Q,$ Yes, contoed to ^ 

I ^ ^ 1 1 ^ I ^ ^ I 


persons entitled to the name of E. G, by birth, 
and that the brother’s grandson, as he bore 
the name of E. G. at the determination of 
the life interests, was entitled for life, and 
that on his decease the gift to the charities 
would take effect. Me MoherU, Meplngton 
V. Moherts-Gawen, 19 L. E, Ch. D., 620 1 45 
L. T. 450. Affiiming on this point 50 L. 5., 
CM, 265; 44 L. T. 300. 


VI, ILLEGITIMATE EEXT OF Kim 

5. A testator, who had none but illegitimate 
children, by his will, made five months before 
his death, devised and bequeathed all his real 
and personal estate to trustees, on the arrival 
of a future event, to sell the realty, and to 
divide the lesidue of the proceeds and of the 
personalty into four parts, and pay one to his 
son J., and if his son should die under twenty- 
one, and should not leave any child who 
should attain twenty-one or marry, the share 
was to be held in trust for such persons as 
would at his son’s decease be his next of kin 
under the Statute of Distributions. The 
testator directed another shaie to be held 
upon certain trusts for the benefit of his 
daughter A. (a married woman), her husband, 
appointees, and cbildien ; and if she should 
leave no cMld or issue who should become 
entitled, he directed the share to be paid or 
assigned to such persons as would at A.’s death 
be her next of kin under the Statute of Dis- 
tributions in case she had died intestate and 
unmarried. He directed the third and fourth 
shaies to be held upon similar trusts for the 
benefit of his two other daughters, H. and B., 
then unmarried, their husbands, appointees, 
children, and next of kin. He then provided 
that any shares or moneys to which any or 
either of his three daughters should become 
entitled “ by virtue of the piovisions herein- 
before contained, as next of kin of the others 
or other of them,” or of his son, should be held 
upon the like trusts as the oiiginal shares. 
The daughter H. having married and died, 
without having had a child, and without 
having made any appointment, and her hus- 
band being also dead : — Held, that the phrase 
“ next of kin ” of H. could not be read as 
designating the surviving illegitimate children 
of the testator, and that there was an intestacy 
as to the share of H. Me Standleg, B L. E., 
Bq., 303. 


YII GIFT TO mXT OF KiN OF A. AS IF 
BEAB TOMABBIEB, 

6. A fund was devised to A. for life, and 
after her death to such persons as she should 
appoint, and in default of appointment to such 
pepons as at the time of the death of A. would 
be entitled to her personal estate under the 

StatutefortheDisfeributionoflntestetes’Bitatbs 
as if she had died Intestate and unmarried. 
subsequently married, and bad eight children, 
but mied a widow, and without having ap- 
pointed the fund: — Held, that “unmarried” 
meant not having a husband at the time of 
her d^th, and therefore that the chEdren of 
A,, and wt the persons who would have been 
entitled to A/e personal estate if she had died 
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witfeotit ever having been married, weire en- 
titled te the fund. Day v. Barnard^ 1 Dr. & 
Sm. 351 ; 30 L. J., Oh., 220 ; 3 L. T., K S., 637 ; 
0 W. B. 136. 

L A testatrix gave a legacy to the sole 
and separate use of her daughter for life, with 
a power of appointment, and in default of 
appointment to her nest of kin, *‘as if she had 
died sole and intestate, to the utter exclusion 
of her husband.’’ This expression will not 
exclude a child of the daughter, but is to be 
considered as used for the sole purpose of 
excluding the husband, Biardmcke v. Thurs- 
ton, 4 Buss, 380 ; 6 L. J., Oh., 124. 

2* A married woman, by her will, bequeathed 
her separate property upon trusts for the 
benett of her son and daughter and their 
children; and in case her said son and 
daughter should die without leaving children 
who should attain a vested interest under the 
will, upon trust for the person or persons of the 
blood and kindred ot the testatrix who would 
he entitled to the same as her next of kin in 
case she had died intestate and unmarried. 
Dpon the death of the testatrix, leaving her 
son and daughter surviving;— Held, that the 
word unmarried ” was not to be construed 
** without having been married,” so as to 
exclude the testatrix’s children; and that, 
consequently, the next of kin of the testatrix 
other than her children were not necessary 
parties to a suit for the administration of the 
estate, ^brentryr, Lauderdale (Bar A 10 Jur. 

m, 

The word ‘Hinmarried” is flexible in its 
meaning, and may be construed to mean 
** never having been married,” or simply “un- 
married at the time of the death,” according 
to the obvious meaning of the parties, as 


manifested by the words of the instrument or 
the nature of the tiansaction itself. 2h. 

8. A testator bequeathed the residue of bis 
moneys to tiustees, in trust as to one-fourth 
for such |>eison as Ms daughter C., notwith- 
fttolfeg her coverture, sliould by deed or will 
appoint ; and in default, in trust to pay the 
interest to G. for her separate use for life ; and 
after her decease, in trust for such person as 
at the time of her decease should have been 
entitled thereto as her next of kin in case she 
had died possessed or entitled to the same 
intestate and unmarried. C. was married at 
the date of the will. She died leaving her 
husband and tliree children her surviving. Ko 
appointment of the fund was ever made in 
pmuance of the power. The husband and the 
brothers and sisters of 0. claimed the fund, and 
thereupon the trustees paid it into couit:— 
Held, that the word “ unmarried” was used by 
the testator only to exclude the husband from 
taking any benefit under the will, and that 
If® absolutely entitled. 

^ 8 Jur., H, a, 684; 26 L. Oh 

i ” 1 ‘i residue to his 

« children 

If r • - ’ ; Whf d«th J and If there should be 
(which happened), then he directed, 
after his wife’s decease 
•ecome the property of the prson 
.cl- then be^me entitled to flake oat 
:«saect% as his. personal 
ewtdiog to the Statute, of 
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pointed out, in case he had died intestate and 
unmarried”: — Held, that the next of kin at 
the death of the testator, and not those at the 
death of the tenant for life, were entitled 
OaMe V. Cable, 16 Beav, 607. 

5. A testator gave a legacy to his daughter 
for life, and in default of issue in trust “ for 
her next of kin in blood as if she had died 
unmarried.” The daughter died without 
issue Held, that the only surviving sister of 
the dauglitei was entitled to the legacy in 
exclusion of children of deceased brothers and 
sisters, for that the words “ as if she had died 
unmarried” did not point to the mode of 
distribution in cases of intestacy, and that 
next of kin, therefoie, must be taken as 
meaning nearest relations, and not persons 
entitled as next of kin according to the statute. 
Ilalfon V. Foster, 3 L. R., Oh , 505 ; 37 L. J., 
Ch., 547; 18 L. T., H. S., 623 ; 16 W. R. 683. 

A bequest was made, in a ceitain event, 
which happened, to A.’s next of km in blood, 
as if A. had died unmarried.” A. left sur- 
viving her a sister and several nephews and 
nieces Held, that the sister, being A.’s next 
of kin in blood, was solely entitled, to the 
exclusion of the nephews and nieces. Ib. 

To entitle the next of kin according to the 
Statute of Distributions there must, in order 
to take the case out of the authority of Withy 
V. Manyles (10 CL & H. 215; 10 L. J., Ch., 
391), be an express reference to the statute, 
and not one which has to be spelt out of the 
words of the will. Ib. 


VIII. WHEH CDHSTETIED STATVTOEY 
NEXT OF KIN. 

6. M. M. gave and bequeathed all her real 
and personal estate to her daughter L. for her 
separate use for life, remainder to L.’s husband 
for life ; and after the decease of both of them, 
then to such persons as L. should by deed or 
will appoint, and in default “ unto and to the 
use of the person or persons who at the 
decease of my said daughter shall be her next 
of kin according to the Statute of Distributions 
of Personal Estate, and in the like shares and 
proportions as if she had died without being- 
married.” The will further directed L. to 
appoint two trustees for the purposes of the 
will, in whom the property was to foe vested, 
and power to appoint new trustees was given 
to L. L. died in the lifetime of her mother 
M. M., leaving her husband her surviving, but 
leaving no issue. At the death of L. her next 
of kin according to the statute were her 
mother and a nephew, who was thereby child 

death 

of M. M. this nephew was the only next of kin 
of L. then living, and as such he claimed the 
whole real and personal estate of M. Mt 
Held, on demurrer to a bill filed by the- 
nephew, that the gift to the next of kih of t. 
had not lapsed ; that the gift to thb “ hekt oP 
km ” did not mean nearest of kih, and that 
the nephew was entitled to one^alf of the^ 
property. JS^ehols v. Umiland, 1 &y iSt J* 
504 ; 1 Jur., K. S., 891. 

7. The term “nearest ol kindred*” j wilh 
reference' to the ^tathte' pf pistribhtiona ’■ 




WILL — Gifts to Kext op Kiisr. 


1. Testator, by will unattested, after, among 
others, charitable legacies, to be distributed 
by his executors, gave the remainder and 
residue of his estate, if any, and effects of 
what nature soever and wheresoever which he 
should be seised or possessed of, etc., “to 
next of kin or heir-at-law, whom I appoint my 
executor,” after debts, etc., paid. He left one 
brother, and by deceased brothers a niece 
and several nephews, one of whom was heir- 
at-law, Distribution decreed according to the 
statute. Lowihdes v. Stone^ 4 Ves. 649. 

Under a gift of lesidue to the testator’s 
wife for life to her separate use, with an 
absolute power of appointing the principal by 
deed or will, and a gift, in default of such 
appointment, to her next of kin as in case of 
intestacy : — Held, that the gift of the principal 
had not lapsed by the death of the wife in 
the testatoi’s lifetime, hut that her next of kin 
according to the statute were entitled to the 
benefit of it. Mhmrds v. Saloway^ 2 Ph. 625 ; 
12 Jur. 487. Affirmed 17 L. J., K. S., Ch., 
B20. 

See also next Subdivision. 


IX EXCLUSIOir OF HUSBAIS-D OB WIFE. 

3. Eesiduary clause “ to be divided amongst 
my next of kin as if I had died intestate ” is a 
bequest to the next of kin as they would take 
under an intestacy ; and the widow is not one 
of the next of kin in the ordinary sense, or 
in the sense in which the testator used the 
words, Gamoh v. Camden (LorS), 14 Ves. 
372. 

Prwid facie bequest by a husband to his 
next of kin does not include his wife, nor 
does a similar bequest by a wife, under a 
power, include her husband. Id, 382. 

4. Testator bequeathed 700^, to his daugh- 
ter’s husband, his executois, etc , in trust to 
pay the interest to his daughter for her sepa- 
rate use for life, and after her death to such 
persons as she should appoint by will, and 
in default of appointment to her personal 
representatives. The daughter died mthout 
having made any appointment: — Held, that 
her next of kin, to the exclusion of her husband, 
were entitled to the 700?. Mohhmn v. Smith, 
6 Sim. 47 ; 2 L. L, H. S., Oh., 76. 

5. Testator bequeathed the interest of 1,000?. 
stock to his granddaughter for life, and gave 
the residue of his personal estate to his wife. 
He then, after giving certain benefits to his 
daughter and granddaughter out of his real 
estate,^ directed that, in case both of them, 
his said daughter and granddaughter, should 
die without leaving children to attain twenty- 
one, the proceeds of the sale of the real estate, 
together with the said 1,000?. stock, should go 
to the persons who would have been entitled 
to his personal estate under the Statute of 
Distributions in case he had died intestate : — 
Held, that the right of the widow to the 1,000?, 
stock under the residuary clause was divested 
by the subsequent clause, although she was 
herself one of the persons who, by virtue of 
that clause, and in the event therein men- 
tlpned, were to share the 1,000?. j but held, 
also, that, until the event happened on which 

j ^ »l vfas divested, she was entitled to all 


the dividends, Martin v. Clover, 1 Golly. 269 : 

8 Jur. 640. 

6. Under a bequest, in the event of daughters 
dying without leaving issue, in trust for the 
persons who would at the time of the decease 
of such daughters respectively be entitled, as 
next of kin or otherwise, to the personal 
estate of such daughters respectively, under 
the statutes made for the distribution of in- 
testates’ effects . — Held, that the husbands of 
the daughters did not take. Mihie v. Gilbart, 

2 De a M. & G. 715; 18 Jur. 611; 23 L. J., 
Ch, 828; 2 W. B. 611; 2 Eq. Bep. 999; 5 De 

G. M. & G. 510. 

7. A testator disposed of his residue as 
follows : “ The residue of my personal estate 
and effects not hereinbefore disposed of, I 
propose to bequeath by a codicil to this my 
will, or otheiwise to allow the same to go, to 
my next of kin, according to the Statute for 
the Distribution of Estates of Intestates. ” The 
testator made no codicil to his will. He left 
a widow and brothers and sisters, and the 
children of a deceased sister, surviving: — ^ 
Held, that the testator showed an intention 
to die intestate in case he made no codicil, 

I and that his widow took her moiety under the 
statute. Ash v. Ash, 10 Jur, N. S., 142; 9 
[ D. T., N. S., 673; 33 Beav. 187; 12 W. E. 185. 

I 8. Wife is not one of the next of kin under 
the Statute of Distributions. Morn v. Coleman, 
17 Jur. 408 ; 22 L. J., Ch., 779 ; 1 Sm. & G. 169 ; 

1 W. B. 194. 

9. Bequest to A. for life, and afterwards to 
his childien, and in default, “ then ” unto the 
persons “ of the blood, or next of kin,” of the 
testator “as would, by viitue of the Statute 
of Distributions, have become then entitled 
theicto in case the testator had died intestate.” 
A. died without issue : —Held, that the class 
comprising the ultimate gift was to be ascer- 
tained on the death of the testator, and not 
of A., and that the class took as tenants in 
' common, notwithstanding the exclusion of the 
testator’s widow. Doyvnes v. Bulloch, 25 Beav. 
54. Affirmed Sfuh mm, Bulloch y, bowTies, 9 

H. L. Ca. 1. 

p. Bequest upon trust for the testator’s only 
I child A. for her life ; and after her death, to 
be equally divided between his next of kin 
according to the Statute of Distributions:— 
Held, that the testator’s widow did not take 
any share as one of the next of kin. Zee v. 
Zee, 1 Dr. & Sm. 85; 6 Jur., K. S*, 621; 29 
L. J.. Oh., 788j 8 W. B. 443. 

11. A father bequeathed a fund in trust for 
his daughter for life, with remainder to her 
next of kin accoiding to the statute, but 
in exclusion of any husband. He also be- 
queathed a fund in trust for his son for life, 
with remainder to his next of kin according 
to the statute. The son died, leaving a widow, 
and brothers and sisters Held, that as the 
testator had expressly excluded the husband 
of his daughter from sharing with her next of 
Mn, but had not excluded the widow of his 
son, she was entitled to share with her hus- 
band’s next of Mm Me Colhm^ 36 L* T., H, S., 
437. 

X. EXCIitrSIOET OF OHE OF HEXT OF KIIT 
IT TAXITO A IIFB IHTEKESL 

12. A testator, after beqhCsts of personal 

24 4 , 
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estate with a direction to convert, and a life 
estate to Ms dangMer, gave as follows: “If 
there should be no child of my daughter who 
shoald live to attain twenty-one, or die under 
that age leaving lawful issue, then I give, 
devise, and bequeath the trust moneys and 
dividends unto my own personal representa- 
tives and next of kin for ever, to be assigned, 
distributed, and paid according to the direc- 
tions of the statute passed for the distribution 
of the estates of persons dying intestate.” 
!rhe daughter was the sole next of kin at his 
death. On her death Held, that her admini- 
strator was entitled to the fund. Me Lmig, 
9 W. E. 580 ; 4 L. T., H. S., 577. 

1. Where, after specific limitations, a testa- 
tor gives his property to his next of kin, much 
weight is not to be attached to that, which 
is supposed to be the testator’s intention in 
favour of or against particular persons as his 
next of Mn ; for infinite variations may take 
place in that class between his will and his 
death. It is probable, that a testator, in such 
cases, means to piovide for particxdar persons, 
and then adds that, if they fail, then the law 
may take its couise. Seifferth v. Badlmm.^ 
S Beav. 370; 15 L. J., H. S., Oh., 345 ; 10 Jur. 

2, estator devised and bequeathed his real 
and personal estate to B. and G-, upon trust 
to pay the income to B, for life, and after his 
death to pay the income to F, for life: and 
at her decejise he directed the principal to be 
divided between his (the testator’s) next of 
kin ; but If no claimant appeared within twelve 
calendar months after deaths of B. and B\, he 
directed the money to he paid to certain 
charities. P. and F. survived the testator, 
and at his death were his next of kin ; ex- 
cluding them, <1. uas Ms next of kin. On the 
question as to which of the poisons would be 
entitled under the gift to the next of kin - 
Hel4 that B. and F. were not excluded from 
taking under the gift. Borlell v. Davison. 18 
Beav, 656. 

I* 1!«tator bequeathed his residue to his 
iwdfe for life, remainder to his daughter abso- 
lutely ; but if his wife survived his daughter, 
then, at his wife’s death, one-third of the 
capital was to go according to her wifi, and 
the other two-thirds were to go and be paid 
“to any other of the next of Mn of my paternal 
Hue.” The d.aiighter was the testator’s sole 
next of kin at his death; and exclusive of 
her, the testator’s brothers were Ms next of 
kin at the same time; at the death of the 
widow (who survived his daughter) the daugh- 
ter’s children were the testator’s next of kin 
according to the statute, but they and the 
tttstetor’s brothers were his nearest of kin, all 
■fi. them being his relations in the second 
Held, that the brothers as well as 
the oMldren were entitled to the two-thirds 
.of the residue. Cooper v. Denison, 13 8im. 
«; Mill. I,, K, a, Oh., 404. 


, i .of the residue. Cooper v. Denison, 13 8im, 
,.\4jm#li.|^K,a,0h.,404. 

.',4. 4 Bequest upon trust for testator’s only 

^ A. Hfe, and affeef her death to bo 
?•: between Ms next of Mn ao- 

U'* Statute of Distributions:— 

precluded fromiaking 


between hla next of kin ao- 
to the Statute of Distributions:— 
fciat A. was not precluded from taking 
and that jL, as next at 
atofs. death,, was entitled' to thb rever- 
Dee V. Bee^ 1 Dr^ & 35 ; 6 Jur., 

““L. J.,Gh.,788; 8 W.H, 443. 
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XI. OTHEE CASES, 

5. Testatrix devised lands “ to the next of 
kin of her father and mother, both deceased, 
his or her heirs and assigns, and if more than 
one, in equal shares.” The testatrix being 
unmarried, and the only child of her parents, 
and the parents being strangers in blood to 
each other, there could be no person who was 
next of kin to both Held, however, that the 
testatrix meant the next of kin of both parents, 
Pyeroft v. Gregory, 4 Buss. 526 ; 6 h. J., Ch., 
121 . 

6. A testator made certain bequests on the 
death of his wife, and^ directed, that if the 
person entitled to claim any property by 
virtue of his will should die before he could 
prosecute his claim thereto, the property so 
falling to the deceased person should be 
divided amongst the nearest relations and 
next of kin : — Held, that the testator thereby 
intended not his own, hut the next of kin of 
such legatee. MoJ>smi v, Ibds, 6 L. J., H. 

Gh., 213. 


Xn. CLASS OF. WHEF ASCEETAIFED. 
See also XXIII. x. ante. 

1. At the Death of the Testator, 7734, 

2. At a Subsequent Period, 7737. 

3. Gift to Neoet of Km of a Deceased Persmi, 

7738, 

4. Kffeet of the Word “ Then,^' 7738, 

5. Krpress Direction by Testator, 7739. 


1, At the Death of the Testator. 

7. The rule, that in a gift to the next of kin 
of A. the next of Mn are to be ascertained at 
the time of A.’s death, is not affected by the 
fact that the gift compromises the proceeds 
of sale of leal as well as of personal estate. 
Gmaeli v. Mood, 24 W. E. 391. 

8. A testator having directed his executors 
to pay the interest of his residue to a woman 
dmdng her life, and after her decease to divide 
the residue amongst the next of kin:-— Held, 
the next of kin at the time of testator’s death 
weie the persons entitled. ColUsam v. Sam^. 
Taml. 346. 

a Testator ordered real estate to be sold, 
and the residue to be laid out in the funds, 
to remain for ten years, and, at the end thereof, 
ga^e the same to his next of kin. Although 
the expression “ next of Mn ” means generally 
those who are so at a testator’s death, yet 
here, upon the intention, the period of vesting 
was held to be at the expiration of the ten 
years. The testator, therefore, having but 
one brother who was next of kin (at his 
death), but who died within the ten years, 
so much as was produced by the real estate 
was held to belong to the heir-at-law of the 
testator, so much as was personal going to 
the representatives of the brother. Spinh v. 
Zems, 3 Bro. 0. 0. 355. " i 

10. Bequest to testatrix’s daughter for life, l ^ ^ 
and after her death as she should appoint, 
and in default of appointment to testatrix’s 
next of kin, to be considered as a vested 
.feom testatrix’s death, except I : 
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any a!ter-boni child of daughter. The daugh- 
ter having died without any child, and without 
executing any appointment: — Held, that the 
persons who would be next of kin at testatrix’s 
death if her danghter had then been without 
children were entitled. Mrd v. Wood^ 2 
Sim. & S. 400 ; 4 L. J., Gh., 86. 

1. Testator directed his trustees to pay the 
dividends of certain stock to his wife for life, 
and after her decease to transfer the capital to 
such person or persons, in such shares and pro- 
portions, at such times and in such manner, as 
might be expressed in any codicil or codicils to 
his will; and in default of such direction or ap- 
pointment, to transfer and make over the same 
unto such person or persons, as would, under 
and by virtue of the Statutes of Distribution 
of Intestates’ Estates, have been entitled to 
Ms personal estate in case he had died intestate. 
The testator died without making an appoint- 
ment by codicil, leaving his wife surviving 
him. The wife afterwards died : — Held, that 
the fund belonged to those who at the testa- 
tor’s death, and not to those who at the widow’s 
death, would have been entitled to his personal 
estate in case he had died intestate; conse- 
quently, that the widow was entitled to a 
distributive share of the fund; but, semMcj 
that there was no joint tenancy between the 
widow and the next of kin of the testator 
living at his death, and, therefore, that the 
widow, having survived those next of kin, was 
not entitled to lake the whole fund by sur- 
vivorship. JenMns v. Gower ^ 2 Colly. 537; 
10 Jur. 702. 

2. Testator bequeathed the residue of his 
personal estate to his wife for life, and after 
her decease to his sister for life for her separate 
use, and after her decease to such person or 
persons as under the Statute of Distributions 
should be legally entitled to the same : — Held, 
that the residue, after the death of the sister, 
was bequeathed either to the next of kin of 
the testator living at his death, as joint tenants, 
or to the next of kin of the testator or of the 
sister living at the death of the sister, as 
tenants in common, and consequently that 
the wife, who died in the sister’s lifetime, was 
not entitled to anything beyond a life interest 
in the residue. Godhm v. Murphy^ 2 Y. & 
Coll C. 0. 351. 

3. 'Testator, by his will, gave the residue 
of his property to a trustee in trust, out of 
the rents of particular leaseholds, to pay the 
annuities given by his will, and on further 
trust to invest the surplus rents of such lease- 
*holds, upon trust, when Ms grandson, E. E. W., 
the child of a deceased daughter of the testa- 
tor, should attain the age of twenty-one years, 
to transfer the same to E. E. W. absolutely ; 
and the testator then directed, that after 
E. B. W, should attain twenty-one the trustee 
should pay the whole sniplus income of his 
residuaiy estate, alter satisfaction of the said 
annuities, and upon the death of the last 
annuitant, to E. B. W, for life, with remainder 
in favour of Ms issue ; and in case E. E. W. 
should die under twenty-one without lawful 
Issue, upon trust to pay and apply such surplus 

and profits, unto and amongst testator’s 
next of kin, in such proportions and manner 
. m i$ provided by the Statute of Distributions, 
I last of the said annuitants should 

1 ? iMs life ; and in case E. E. W. should 


die after twenty-one years of age without 
leaving lawful issue, then upon trust, when 
the last of the said annuitants should die, 
but not before, to distribute the whole of the 
residue unto and amongst his next of kin, in 
such proportions and manner as aforesaid. 
E, B. W., after surviving the testator, died 
a minor, without issue: — Held, that, as sole 
next of kin, according to the statute, of the 
testator at Ms death, E. E. W., and not the 
next of kin at the time of the death of E. R. W., 
was entitled to the residuary estate, after pay- 
ment of the annuities. Mrd v. L%6k%e, 8 Hare 
301 ; 14 Jur. 1015. 

A testator, after bequeathing Ms residuary 
estate to tiustees upon trust for his grandson, 
the child of Ms deceased daughter, for Ms life, 
directed them, in case his grandson should 
die under twenty-one without issue, then to 
pay the rents and profits unto and amongst 
his (the testator’s) next of Mu in such pro- 
poitions and manner as is provided by the 
Statute of Distributions; and in case the 
grandson should die after attaining twenty-one 
without leaving issue, or such issue should 
die under twenty-one, or unmamed, or with- 
out issue, then to distribute the whole of the 
residue amongst such next of kin, in the same 
proportions and manner :— Held, that the gift 
was to the next of kin of the testator at Ms 
death, and this notwithstanding Ms sole next 
of kin at the time of making the will, and at 
the time of Ms death, was the grandson of 
the testator, to whom the life estate was 
given, and the sole next of kin of the grandson 
at the same time was the father of the grand- 
son, the husband of the deceased daughter of 
the testator. J5. 

The mere circumstance that the gift to the 
next^ of kin of a testator is not immediate, 
hut is contingent upon a future event which 
might or might not happen, is insufficient 
to render the description applicable only to 
such person or persons as should form the 
class at the time of the occurrence of the 
event. 

4. Testator directed one-half of the interest 
of his residue to be paid to his daughter and 
only child, and the other half to his wife, 
during their joint lives; and that if Ms 
daughter survived her mother, or married and 
left issue, then that the whole of the qapital 
should be paid to her after bis wife’s death j 
but if she died first without marrying or 
leaving issue, then that the trustees should 
accumulate the interest of the residue so 
far as it was not directed to be paid to Ms 
wife, and that on her death one-hMf of the 
capital should be divided amongst his nearest 
of kin, and the other half amongst Ms wife’s 
nearest of kin. The daughter was the tesla- 
tor’s nearest of kin at Ms death ; she died a 
spinster before her mother. At the mother’s 
death the testator’s sister was Ms nearest of 
kin;— -Held, that by “my nearest of kin” the 
testator meant his nearest of kin at Ms own 
death, and not at the death of Ms wife ; and, 
consequently, that the personal representative 
of has daughter, and not Ms sister, was ea« 
titled to one moiety of the reside 

% VrguMrt, IS Sim. 613; 8 

5. A testator gave his residuary^estate to Ms- 
daughter for life, with remainder to her 
dren, and in deffi.ult to Ms next of kin 
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tliat tlie class of next of kin was to be ascer- 
tained at the testator’s death. Zashmj v. 

9 Beav. 376. 

1. Upon an ultimate limitation to a testator s 
next of kin Held, that the next of Mn at the 
testator’s death, and not those at the time 
when such ultimate limitation took eidect, 
weie entitled. Seifferfh v. BadJiam, 9 Beav. 
370 ; 15 L. J., H. S., Ch., 345 ; 10 Jur. 892. 

2. A testator directed that the residue of his 
personal estate, after the death of his widow, 
the tenant for life, should be paid by his trus- 
tees or the survivor of them, his executors 
or administrators, to A, and B , to be equally 
divided between them, share and share alike, 
if then living ; but if dead, to go and be equally 
divided to and amongst the respective next 
legal representatives of A. and B., share and 
share alike, A. and B. died in the lifetime of 
the testator's widow Held, that the next of 
Mn of A. and B., accoiding to the Statute of 
distributions, living at the death of the testa- 
tor’s widow, were entitled to the fund j}er 
Mne4» Booth v. Vicar % 1 Colly. 6; 13 L. J., 
K. S„Ch., 147; 8 Jur. 76. 

3. A tesUtiix, having three daughters, gave 
one-third of a fund to each for life, with 
remainder to their children respectively, with 
oross-remaindeis between them, with an ulti- 
mate limitation to her own “ next of kin and 
legal personal representatives”:— Held, that 
the class of next of kin ivas to he ascertained 
at the death of the testatrix, and that they 
took as joint tenants. BaJier v. 0ibson, 12 
Beav, toi. 

4. A testator bequeathed part of the residue 
of his property to tiuslees in trust for his 
claugliierfe dining thtdr liies, and after tlieir 
respective decea''es for their children, and in 
case there should be no children of his daugh- 
ters respcctnely in tiust for such person or 
persons as should happen to be his next of kin 
according to the Statute of Distributions * — 
Beld> that upon the death of a daughter who 
survived the testator without issue her share 
went to the persons who W'ere the testator’s 
next of kin at her death, Butler v. Buslmelh 
S Myl. k K. 232 ; 3 h. J., K. S„ Oh., 139. 

5. A testator directed the sale and conversion 
of his property, and that a daughter should be 
entitled for life to a certain sura, to be invested 
in the usual way, with remainder to lier 
husband. A., in case he should survive her, and 
in default of childicn or child, then to pay the 
same according to the Statutes of Distribution 
of Intestates’ Effects ” : — Held, that the next 
of kin of the testator at the time of his death 
was entitled to the principal so invested. 

V. Boyds, 8 L. T., N. S., 199 ; 1 N. E. 

6. A testator gave bis residuary real and 
personal estate to his widow during widowhood, 
apd then on trusts for the child of which his 

J wife was mcHnte when he should attain 
. twenty-one,^ with maintenance in the mean- 

but if such child died under twenty- 
I yrlthout having lawful issue then living, 

' then on these trusts in trust for such person 
^ ^ my next of kin according 

toisMbutlons.” ^IChe child, 
death was hts sole next of 

^ ascertained at 


of the son or of the widow. Marrisou v 
Jlarrison, 28 Beav, 21. 

7. A testator gave his real and personal 
estate to trustees for his wife for life, and 
after her decease for his daughter for life, 
and for her husband and children. And in 
case she died without lawful issue attaining 
tw’^enty-one, then after her decease he directed 
that his personal estate, including the proceeds 
of the copyholds, should be for the person oi 
persons who, under the statutes made for the 
distribution of the estates of intestates, would 
then be entitled thereto if he weie to die 
possessed thereof and intestate, to be divided 
among them, if more than one, in the shares 
in which the same would be divisible undei 
the same statutes. The wife and daughter 
and her husband survived the testator, the 
daughter never having any child ; and on hei 
husband’s death the fund under the ultimate 
trust became divisible: — Held, that the period 
of ascertaining the class was the testator’s 
death, and the wife and daughter’s repre- 
sentatives were entitled. Micliell v. Bridges, 
11 L. T., N. S., 727 j 13 W. E. 200. 

8. A., after giving all his real and personal 
estate to trustees for his children, directed 
his trustees, when any of his daughters should 
attain twenty-one or marry, to raise and 
settle, not exceeding 5,000Z., upon each such 
daughter, in part of her presumptive share, in 
trustees of her own nomination, in trust for 
her for life, with remainder for her children : 
and if all such children should die under 
twenty-one, in trust for the testator’s next of 
Mn, One of the daugliters, having attained 
twenty-one, settled her 5,000?. upon herself 
and children, with a tiust in default of children 
for the next ot kin of the testator, according 
to his will. She died without having had any 
child . — Held, that the next of kin of the tes- 
tator living at his death were entitled to the 
fund as joint tenants Re Aspinall, 30 L, J,, 
Ch., 321 ; 9 W. E. 269; 4 L. T , N. S., 176. 

9. A testator gave his residuary personal 
estate to trustees upon tiust to pay the divi- 
dends to J. B., A. L , and J. L., for their lives, 
and the life of the survivor of them ; and on 
the decease of the survivor “ in trust, to divide 
the fund among the children of J. L., and in 
default of such children for all and every my 
next of kin who shall be in equal degree^ and 
those who legally represent them according 
to the statute.” At the testator’s death, A. D. 
was his sole next of kin Held, that she was 
entitled to the fund. Be Barl^er's Will I 
Sm. k a 118. 

10. A testator gave his residue to his wife, and 
on her death or marriage to Ms chEdren ; but 
in case she should die or marry again without 
leaving any child, or should any such child 
die before twenty-one, he directed the trustees 
to pay it to siich person or peisons as might 
be legally entitled to the same under the 
Statute of Distributions,” There was one 
child only, who was born after the testator’s 
death, and who died three years old. The 
widow married again:— Held, that the class 
to whom the residue was given over was to be 
ascertained at the testator’s death, and not at 
the death of the child, and that the widow 
was not excluded. Starr v, Bemderry, 23 Beav, 
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in?estt and pay the intere^it unto such person 
as his daiip:hter M. should during her life 
direct ; and in default of appointment, to her 
for life ; and after her decease, to her husband 
and children : and in case M. should not have 
a child, then to assign and transfer the fund 
unto such person or persons as should happen 
to be his next of kin according to the Statute 
for the Distribution of Intestates’ Effects. M. 
died in 1860, without having been married. 
The next of kin of G. at bis death were his 
four childien, two of whom died before M , 
and at her death the next of kin of the testa- 
tor were one child and eight grandchildren : — 
Held, that the persons entitled were the next 
of kin at the death of IM , hut that they took 
as joint tenants. lie Greenwood, 3 Giff. 390; 
8 Jur., N. S., 907; 31 L. J., Ch., 119 ; 10 W. E. 
117. 

1. Bequest to A. for life, with remainder to 
B. for life, and after their deaths to the testa- 
tor’s next of kin; but should no claimant 
appear within twelve months after their death, 
then to chaiities. A. and B. were sole next 
of kin at the testator’s death: — Held, that 
the next of kin were to be ascertained at the 
testator’s death. Gorlell v. Dartsow, 18 Beav. 

m. 


2. At a Subsequent Period. 


2. Upon the construction of a will, the gift 
of the residue after a life interest to the tes- 
tator’s next of kin:— Held, to mean next of 
kin at the death of the wife, and not those 
living at the testator’s death, they having 
express bequests under the will. Miller v. 
Maton^ Coop. 272, 

3. A testator gave his personal estate to 
trustees upon trust to convert into money, 
and invest the same and pay the interest to 
his mother for her life ; and after the decease 
of his mother he gave all his estate and effects 
to such person or persons as she should by 
her will direct and appoint, and in case his 
said mother should die without a will, then to 
such person or persons as should be entitled 
to the same by virtue of the Statute of Distii- 
butions. The mother survi\ed the testator 
and died intestate Held, that the testator’s 
next of kin at the death of the mother were 
entitled to the bequest. JBridj/i v. Hewlett, 
2 Myl. & K. 90 ; 1 L. J., N. S., Oh., 114. And 
see k P. B^mh v. Lewi^, 3 Bro. C. 0. 335. 

4. A testator directed that upon the death, 
without leaving issue, of his daughter, who 
was his sole next of kin, a certain fund should 
be assigned to the nearest of kin of his own 
family for ever Held, upon the construction 
of the will, that these words were meant to 
describe some person or persons to be ascer- 
tained at the daughter’s death, and not the 
person or persons who should be his own next 
of kin at the time of his own death. 

V. 5 Myl. & 0, lOB. Affirming 10 

Sim. 426 ; 9 D. J., H. S., Oh., 261 ; 4 Jur. 288 ; 
6 %i. 477. 

After bequest of residue to testator’s 
daughter for life, with remainder to her chil- 
dren, it was provided that if she should die 
Without leaving issue, 3,0002, should be paid 
m she should appoint, and if testator’s wife 
#qhld survive the daughter, and the daughter 
ihould 4ie without issue, then he gave 2,000A 


to his wife, and the residue unto the nearest 
of kin of his own family for ever. The 
daughter, who was the sole next of kin of the 
testator, survived the wife, and died with- 
out issue : — Held, that her next of kin were 
entitled, to the exclusion of her personal repre- 
sentative. Affirmed by the Lord Chancellor, 
who observed, that the same person was next 
of kin of the daughter and of the testator at 
her death. ^ S. 0. 10 Sim. 426. 

5. C. devised freehold estate in trust for his 
son D. for life, with remainder to D.’s sons 
in tail, with remainders over ; but in case D. 
should die under twenty-five without leaving 
any children him surviving, then in trust for 
such persons as at the time of such failure of 
issue should be his (the testator’s) next of kin 
according to the statute made for the distri- 
bution of intestates’ estates, and as if he (C.) 
had survived D. C. made a similar devise in 
trust in favour of another son, and then he 
declared that the leasehold premises given to 
his sons should not vest in them during the 
life of his wife, but in case they or either of 
them should attain twenty-five, and should 
die in the lifetime of his wife without children, 
should belong to such persons as should then 
be his next of kin in manner aforesaid. C. 
then bequeathed a legacy in trust for his 
daughter for her separate use, and after her 
decease for her childien; and in case she 
should leave no children, then in trust for his 
next of kin in manner aforesaid : — Held, that 
the persons entitled, upon the death of the 
testator’s daughter without leaving children, 
were those peisons who at that period, and 
not at the death of the testator, were the 
testator’s next of kin. Bessa?it v. Nolle, 2 
Jur., H. S , 461 ; 26 L. J., Oh., 236 ; 4 W. E. 
476, 

6. Testatrix bequeathed all her personal 
estate to her executois, upon trust that same 
be placed out at interest for the sole use of 
B B., until she should arrive at the age of 
twenty-one years, or be married ; and directed 
her executors to draw the interest thereof 
during the minority of E. B., or until her 
marriage, and apply same towaids her main- 
tenance and education ; and when E. B. should 
attain her age of twenty-one years, or be 
married, then to pay the principal and interest 
to her, as and for her own proper money ; and 
in case B. B. should die under age and Un- 
married, the testatrix bequeathed the said 
principal money and interest to her (^he 


testatrix’s) next of kin, share and share alike, 
as tenants in common ; and if but one, the 
whole to such One. E. B. was the sole next 
of kin of the testatrix at the time of her 
decease, and afterguards died under age and 
unmarried Held, that the personal repre- 
sentative of 1, B., and not the next of kin of 
the testatrix at the time of E* B.’s death, was 
entitled to the trust funds. Mwrphy v, 
yan, 3 J. &: L. 634, 

7. A husband gave Ms residuary personal 
estate to his wife for life, and after her death 
he directed Ms trustees to pay and dMde 
three-fifths of the residue among such person 
or persons as under the Statute of BisMbutioas 
would have become entitled on Ms late father’s 
side to Ms personal estate at the death of his 
wife if he bad died intestate, and the other 
two-fifths he gave in similar terms to his he*! 
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Held, that the general rule did not apply 
here, and that the persons to take wonlcl be 
the next of kin at the time of the death of 
the tenant for life, the niece. Tmvn v 
Taylor, 12 Jnr , N S., 791 ; 14 W. E. 909. 

6. A testator bequeathed a mixed residue 
upon trust, as to one moiety for his daughter 
Mary for life with remainder for her children, 
and as to the other moiety for his daughter 
Sarah for life, with remainder for her childien, 
with cross-remainders, and pioceeded thus: 

And in case both my daughters should die 
without issue, or leaving such, all should die 
under twenty-one without leaving issue, then 
I direct my trustees to pay one moiety unto the 
, person or persons that shall then be considered 
as my next of kin and personal representative 
or representatives, agieeable to the order of 
the Statute of Distributions, and the other 
moiety unto the person or peisons that shall 
then be considered the next of km and 
personal representative or representatives of 
my late wife Sarah, agreeable to the order of 
the Statute of Distributions.” At the date of 
his will his daughter Sarah was the only child 
and sole next of kin of his late wife Sarah. 
The daughter survived the testator, and died 
without issue ---Held, that the persons entitled 
to the second moiety were those who at the 
death of the surviving daughters were the 
next of Mn, according to the statute, of the 
testator’s deceased wife; and, having regard to 
the juxtaposition of the bequests, that the 
persons entitled to the first moiety were those 
who at the same period were the next of kin, 
ac CO] ding to the statute, of the testator. 
Wiartoa v. Barler, 4 Kay & J. 483 : 4 Jur.. 
N S, 563; 6 W. E. 534 

Eeview of the authorities as to the time 
when the persons taking under bequests of this 
dese T iption are to be ascertained. 

Wheietheieis simply a gift to tenant for 
life, and then to the testator’s next of km, 
the class must be ascertained at the decease 
of the tenant for hie, so that the gift then vests 
immediately in them, although not in enjoy- 
ment, yet in right and interest ; subject, how- 
ever, to open so as to admit any subsequent 
next of kin (if any) who may come into 
existence before the period of enjoyment 
arrives. Ib, 

7. Bequest to A. B. for life, and afterwards 

to her children; but, in default of children, 
“to pay or assign and transfer” to 0. B. if 
hving, but if dead, to his next of kin eso parte 
mater^id, 0. D. died before A. B. : Held, 

S ^ ascertained 

at the death of 0. D., and not of A. B. ^icndr'a 

^0 L J*, H. S., Oh.! 


of kin on Ms late mother’s side Held, that 
the period for ascertaining the classes was 
the date of the death of the widow and not 
that of the testator himself. Me Morley, 25 
W. B 825. 

1. Where a testator gives property in trust 
for the benefit of the persons who at a time 
subsequent to his own death shall by virtue of 
the Statute of Distributions be his next of kin, 
the class is an artificial class, to be ascertained 
on the hypothesis that the testator lives up to 
and dies at the subsequent period of time. Me 
Btwge and Breat Western Ma'ilway Co, 19 
D. E., Ch. D., 444 ; 51 L. J., Ch., 185 ; 45 L. T. 
787; 30 W. E.456. 

2. Bequest to A. B. for life, and afterwards 
to her children ; but, in default of children, 
“to pay or assign and transfer ” to 0. D. if 
living, but if dead, to his next of kin eoe parte 
maternd. 0. D. died before A. B.:— Held, 
that the next of kin were to be asceitained at 
the death of C. D., and not of A. B, Cnndry 
V. Mmrdgtr, 14 Beav. 94 ; 20 L. J., K. S., Ch , 
636 1 15 Jur, 1147. Affixming 1 De G. M, & G. 
502 ; 21 L. J., H. S , Ch., 405 ; 16 Jur. 488. 

The word “ then ” construed as pointing to 
the event, and not to the time, Tb. 

Z, A. bequeathed a leasehold for the benefit 
of B., and gave her a power to appoint it by 
will, and in default to A/s “nearest of 
kindred, precisely in the same manner directed 
by the statute made for the distribution of 
intestates’ effects.” On B.’s death without 
appointment Held, the next of kin of A. at 
her own death, and not those at the death of 
B., were entitled. Markham v. Ivatt, 20 Beav. 


8* Gift to Kext of Kin of a Deceased Person. 

4, A bequest to the next of kin of a person 
who Is dead at the date of will - Held, to be 
analogous to a gift to tiio testatoi’s own next 
Mn as regaras the peiiod of ascertainment. 

V, Mam, 4 De G. & Bm, 188: 16 Jur. 

Thereto, where a testatrix bequeathed her 
personal estate in trust for her sister for life 
and after her death for the sister’s daughter 
for her life with limitations to the children of 
the daughter, and if there wcie none, to another 
niece for life, with a limitation to her childien 
and In the event (which happened) of both 
nieces dying without leaving any child, the 
tCTOtrix directed the residue to be paid and 
assigned to “the peisonal representatives or 
next of km” of her late father r—Held, that 
m ease w^ in principle similar to Mzrd v. 
Mze(8 Hare 301; 14 Jur. 1015), and that 
S? meant were those living at 

l^teix s death, although they all took 
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Effects have become and been entitled thereto 
in case 1 bad died int estate.’’ At B.’s death, be 
left the son and four daughters him suiviving. 
The son married, enjoyed the dividends of the 
residue during life, and died without even hav- 
ing had a child:— Held, that the word “then,” 
even if treated as an adverb of time, referred 
only to the time when the persons entitled 
would come into possession of what had been 
bequeathed to them ; that the persons entitled 
were to be ascertained at the death of the 
testatoi ; that the son was one ot those 
pel sons, and that Ms right as one of the next 
of Mn was not affected by the previous gift of 
a life interest in the whole of the residue, so 
that on the death of the son without issue the 
residue became divisible into five shares, of 
which his personal representatives took one, 
and his sisters the other four. Bullooli v. 
Downes^ 9 H. L. Ca. 1. Affirming S, G. 
%om, Bomyies v. Bulloch^ 25 Beav. 4. 

1. A testator, who had four daughters, 
divided a fund into four equal amounts, giving 
one to each daughter and her children ; but 
when one died and left no child the interest 
was to be paid to the others, and after the 
death of the last survivor the fund was to be 
divided among her children ; “ or if there be 
no such chilc&en, that the same be paid to 
such pel son or persons as will then be entitled 
to receive the same as my next of kin under 
the Statute for the Distribution of Intestates’ 
Estates.” One of the daughters left issue ; the 
others had no issue. On the death of the last 
daugliter : — Held, that under the words of the 
will the class of “ next of kin ” described the 
persons who filled that character at the time 
of the death of the testator, and not at the 
death of the last surviving daughter ; and that 
the shares of the daughters who had died 
without issue were divisible among the per- 
sons representing the four daughters. Morti- 
more v. Mortmore, 4 L. B , App. Gas , 448 ; 48 
L. J., Ch., 470 ; 27 W. R. 575. Affirming S. 0. 
mm. Mortimer v. Slater^ 7 L. B., Ch. D., 322 ; 
47 L J., CM, 134; 37 L. T., K. S., 620; 26 
W, B. 134. Reversing 36 L. T., H. S., 947 ; 26 
W. B. 646. 

2. A testator gave his residuary real and 
personal estate upon trust out of the income 
to pay an annuity to his widow for her life, 
and after her death he directed that the trus- 
tees should hold the proceeds of |;he trust 
property in trust, to divide them among Ms 
children on their attaining twenty-one (with 
full powers of maintenance and advancement 
in the meantime), and the issue of such chE- 
dren if dead ; and in case there should be no 
cMld of the testator living at his death, upon 
trust for such persons who at “ the failure or 
determination of the preceding trusts ” would 
be entitled under the Statute of Distributions 
as his next of kin to the trust estate if he had 
**then died possessed thereof intestate and 
without leaving any wife ” Mm surviving 
Held, that the sole next of kin at the time of 
the testator’s own death was the person m* 
titled under the ultimate bequest. WMelwr 
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residue of Ms estate to “ the person or persons, 
exclusive of my surviving grandchild, who, 
under the Statute for Distribution of the Per- 
sonal Estates of Intestates, would, immediately 
after the decease of the survivor of my other 
two grandcMldren, be entitled to my personal 
estate.” At the period in question the surviv- 
ing grandchild was the sole next of Mn: — 
Held, that the peisons who would have been 
next of Mn if the surviving grandchild had 
been dead at the period in question were 
entitled. White v. SjprmffeU, 38 L. X, Ch., 
388 ; 4 L. E., Ch., 300 ; 17 W. B. 336. Affirm- 
ing 16 W. B. 1032. 

4. A limitation to the next of kin of a wife 
after the death of the suiviving husband and 
failure of children : — Held, to be an exception 
to the general rule, and to mean not the wife’s 
next of kin at her death, but at the death of 
the surviving husband. Pmder v. Binder. 28 
Beav. 44, 

Xin. IHTEEESTS OB SHARES, AKBBISTBI. 

BTTTION, WHETHER PER STIRPES OR 

PER CAPITA. 

6. Bequest of 1,000?, stock in a certain event 
“to the person or persons who would, under 
the Statute of Distribution of Intestates* 
Effects, have been entitled to my personal 
estate in case I had not disposed of the same 
by will.” The desciiption of the legatees is 
not one of persons, but of interest, and there- 
fore their shares will not be equal, but accord- 
ing to the statute. Martin v, Glover. 1 Colly, 
262 ; 8 Jur. 640. 

6. Bequest of 2,000?. to be equally divided 

amongst testator’s next of kin, both maternal 
and paternal .—Held, that the fund was divi- 
sible between the two classes _per and 

mt^er stirpes. JDugdale v. BmdaU^ 11 Beav. 
402. 

7. A testator directed that the residue of 
his personal estate after the death of his 
mdoWy the tenant for life, should be paid by 
his trustees or the survivor of them, his ex- 
ecutors or administrators, to A. and B., to be 
equally divided between them, share and share 
alike, if then living ; but if dead, to go and be 
equally divided to and amongst the respective 
next legal repiesentatives of A. and B., share 
and share alike. A. and B. died in the life- 
time of the testator’s widow : — Held, that the 
next of kin of A. and B., according to the 
Statute of Distributions, living at the death of 
the testator’s widow, were entitled to the fund 
per stirpes. Booth v. Vicars^ 1 Colly. 6 ; 18 
L. J., H. S., Ch., 147 ; 8 Jur. 76. 

8. A testator devised real estate ha trust for 

the persons who at Ms decease should be the 
next of kin of B, D,, deceased, according to 
the Statute of Distributions, and their lielrs» 
as tenants in common ; the next of kin con- 
sisted of great-grandchildren’s children and 
the children of gieat-grandoMldren’s children : 
—Held, that they took mr stirpes, and not 
per capita. Mattism v. TmfieU, 3 Beav. 131 : 
4Jur.m ^ 

0. A testator directed his executors to pay 
and divide the residue “unto and amongst his 
own next of kin under the Statute of Distribu-, 
tions’*;— Held, that brothers and deceased, 
brothers* children took dtimes. 
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then married) an annuity for life, and the- 
lesidue to his son’s children, and in case there 
should not be any child of the son, then to 
stand possessed of the same for such person 
or persons of the blood of me as would by 
virtue of the Statute of Distribution of Intes- 
tates’ Eifects have become and been entitled 
thereto in case I had died intestate.” At 
D.’s death, he left the son and four daughters 
him siuviving. The son married, enjoyed the 
dividends of the residue during life, and died 
without even having had a child Held, that 
the word “ then,” e\ en if treated as' an adverb 
of time, referred only to the time when the 
persons entitled would come into possession 
of what had been bequeathed to them ; that 
the persons entitled were to be ascertained at 
the death of the testatoi ; that the son was 
one of those persons, and that his right as 
one of the next of kin was not affected h} the 
previous gift of a life interest in the whole of 
the lesidue, so that, on the death of the son 
without issue, the residue became divisible 
into five shares, of which Ms personal repre- 
sentatives took one, and his sisters the other 
four. ^ Bxdlooli v. Downes^ 9 H. L. Ca. 1. 
Affirming S. 0. nom. Bomies v. Bvllocliy 25 
Beav. 54. 

Held, also, that these shares were not taken 
in joint tenancy, for where there is a bequest 
to persons who would have been entitled under 
the Statute of Distributions they take as if 
there had been an intestacy. Ih. 

8. A father gave one-fo*urth of a fund to 
one of his four daughters by name for life, 
and after her death to her children then 
living ; biit if she left no child, then he directed 
that the interest should be paid to his other 
daughters then living and the survivors and 
survivor of them, and after the decease of the 
last survivor he directed the same fourth share 
to be divided among her children, “ or if there 
bo no such children, that the same be paid to 
such person or persons as will then be entitled 
to receive the same as my next of kin under 
the Statutes for the Distribution of Intestates’" 
Estates.” He declared similar trusts of the 
other fourth shares respectively in favour of 
his ^ other three daughters respectively and 
their respecti\e children, with the same ulti- 
mate limitations. One daughter died after 
the testator, leaving children ; the other three 
afterwards died without issue Held, that 
the shares of the daughters who died without 
issue were divisible in fourths among the 
persons representing the four daughters. 
MrUmer y Slater^ 7 L. R., Oh. D., 332; 47 
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IX. Particular Belatious hj Name, See 
Specific Divisions. 

I. wmm comimm mxT of kinjk 

OENEKAIi. 

1. Where the word “ relations ” is used, the 
Court has no other rule to go by but the 
Statute of Distributions. Crossly v. Clare, 
Ambl. 397. See S. C. mm. Crosley v. Clare, 32 
Wan. 322 n. 

2. A legacy of personal estate to testator’s 
■wife for life, and after her decease to the 
testator’s relations who shall be then alive, 
confined to lelations within the Statute of 
Distributions, Green v. ffoward, 1 Bro. G. C. 31. 

3. Gift of a residue to be dhided among 
persons related to the testator; confined to 
relations within the Statute of Distributions. 
JBmjner v. Morchray, ,3 Bro. C. C. 234. 

4. A man devises his pei sonal estate to the 
use of his relations without specifying any in 
particular; it shall be distributed accoi&ng 
to the Statute of Distributions. Poach v. 
Mammond, Pre. Ch 401 ; 1 P. W 327. 

5. Under a gift to “relations” next of kin 
are generally entitled. Craklow v. Norrie, 

7 L. J., N. S., Ch., 278. 

6. The word “lelations” consimed by re- 
ference to the Statute of Distributions. 
£rando7} v. Brandon, 3 Swan. 319 ; 2 Wils. 14. 

7. Testator expicssing his will and desire 
that one-lhird of the piincipal of his estate 
and effects be left entirely to the disposal of 
his wife among such of her relations as she 
may think proper, after the death of his 
sisteis ; a trust for her next of kin at the time 
of her death, having made no disposition. 
Birch v. Wade, 3 Tes. & B 198. 

8. Legacy for a mourning ring to each of 
the testator’s relations, by blood or marriage, 
confined to the Statute of Distributions, and 
those who have married persons entitled under 
it. Bevisme v. MelUsh, 5 Yes. 629. 

9. A bequest of a fund to be at the disposal 
of the testator’s widow by her will, therewith 
to apply a part to the foundation of a charity 
school, or such other charitable endowment 
for the benefit of the poor of a parish as she 
may prefer, and under such restrictions as 
she may prescribe, and the remainder to be 
at her disposal among the testator’s relatives 
as she may direct Held, that although the 
widow might have exercised her power in such 
a manner as to include more distant relatives, 
still, as she had died without so exercising 
it, pone could take as “relatives” but such 
as were capable of taking within the Statute 
of Distributions. Balushnry v, Benton, 8 Kay 

d. 629 ; a Jur., K S., 740 ; 26 L. 6., Oh., 866. 
10- Bequest to “ near relations ” means those 
within the Statute of Distributions. 
horm v. Narris, 2 Ves. 627., 

1 1 Bequest to “relations,” confined to next 
of kin according to Statute of Distributions, 
Orwms V. ^ 9 Yes. 823. 


ir ■ 



Though upon bequests to “ relations,” with 
a power of selection, the party may go beyond 
those included in Statute of Distributions; 
the contrary is adhered to whenever the exe- 
cution devolves on the Court. Id. 324. 

Bequest to testator’s relations, with power 
of selection, is, if that power is not exercised, 
a trust for next of kin at death of party who 
had the power. Id. 325, 

12. Testator diiected the residue of his estate 
to be paited to “ his next relations as sisters, 
nephews, and nieces.” Testator left his three 
sisters, A., B. and C., and D., the only child 
of a deceased sister, and L., the only child of 

deceased brother, his next of Mn ; but at the 
time of his death his sister A. had two children 
living. The residue must go according to the 
Statute of Distrioutions. Stamp v. Cooke, 1 
Cox 234. 

13. The words “ relations or near relations,”' 
from their indefinite extent, confined to the 
next of kin under the Statute of Distributions. 
Sw'ith V. CamjMl, 19 Yes. 403. 

14. Where a donor recommends or directs 
that the donee, at her death, shall give personal 
property to such of his family, or such of his 
relations, as he shall think fit ; the donee has 
a power to select the objects of her bounty 
amongst his relations or family, though not 
within the degree of next of km ; but if the 
donee does not exercise the powder, the word 
“relations,” or the word “family,” vrill be 
construed “next of kin,” unless the special 
expressions of the donee have a diffeient 
import. Grant v. Lynam, 4 Buss. 292: 6 
L. J„ Ch., 129. 

15 Devise to three sisters for life, and sub* 
ject thereto the survivor to divide and devise 
“to such of my nieces and other relations 
as shall be unprovided for at the decease 
of such suivivor, in such proportions as she, 
in the goodness of her heart, shall think fib ; ” 
appointment by survivor to all her nieces 
living at her decease equally : — Held, that the 
nieces were entitled either as appointees or 
as the next of kin of the first testatrix. 
Paclow V Baurie, 2 Jur. 204. 

16. A testator having given an annuity to one 
of his next of kin, and expressed a reason for 
giving nothing to the others, gave the residue 
of his property to Ms wife, recommending to 
her, and not doubting that she would, consider 
Ms near relations as he would have done if he 
had survived her : — Held, that there was no* 
trust for the next of kin, but that the wife 
took the residue absolutely. Sale v. Moore, 1 
Sim. 534. 

17. Testator gave all the residue of Ms real 
and personal estate unto and equally between 
and amongst all his relations who might claim, 
and prove their relationship to Mm by linear 
descent. He bad no wife or issue at the time 
of making his will nor afterwards. He died 
leaving several first cousins bis next of kin ; — 
Held, that the first cousins were entitled to 
the residuary estate, both real and personal. 
Craik Y. Zamh, 1 Colly, 489 ; 14 L. J., H. 8., 
Ch., 84 ; 9 Jur, 6. 

18 . A father, after bequeathing a legacy to 
Ms daughter, left an annuity to Ms mother 
and sister for their lives, and directed that 

; upon their deaths the i-esidue of his proptn^ty 
should be divided amongst his relations as Mf 
j executors, his brothers, should think fit 
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mogt worthy to receive it. At ttie death o£ 
the tegtatoT, and at the doathg_o£ his mother 
and sister, his daughter was his sole next ol 
Mn:-aeld, that she was entitled to the i csi- 

due. ZmUr V. Mewtermhi 10 Ir, Hiq., low. 

1. Belatioiis construed next of Mu. 7* 

Mmeij, 3 Be a F. & X 113 ; 7 ^ ; 

f W. B. 425 ; 4 L. T.,N. S.,36 ; 6 Jur., H. a, 2. 

II BXCIBSIOlSr OF WIFE OB BIBATIOKS 
BY MABEIAOE. 

% X, seised in fee of land, demised the same 
to Ms wife for life, and after her decease to B. 
md the heirs of Ms body, and for want of such 
issue to be sold, and divided among his rela- 
tions according to the Statute of Distributions: 
--.Held, that the wife being no relation, the 
next of kin shall take the whole in exclusion 
of her, both by the words of the will, and the 
intent of the testator. Ho where A. gave the 
residue of his personal estate to trustees to 
permit his wife to receive the produce for her 
life, and after her decease to such of his rela- 
tions as would have been entitled under the 
Statute of Dibinhutlons in case he had died 
intestate, the wife is not to be considered as a 
relation* Worscinj v. tToliiu^on^ 3 Atk. 7o8. 

Belation, in dictionaries, signides comm- 
and but a wife is no relation 

either by blood or aihnity ; and of a wife, 
Calvin, In his Lexicon, says mil a finis if^ty sal 
mwa ^flnifdtis; liffbiis cst ab endem stiinfe. 
I'he Statute of Divtnlnitions means kindred, 
by blood only; but the slat 21 Hen. S, c. 5, s. 3 
<11^110^13 ishes moie oleariy betwe on a wife and 
the next of kin than the Htatuto of Distiibu- 
iions; the word “my” rclationsmeins exactly 
the same as “my oun ' lelatiuns. Id. 761. 

3. Wlicie In a will a wife not included in the 
word relations accouling to the Statute of 
Distributions. Miles \. Mdy, 1 Tes S4. 

4 Bequest to relations does not include 
those by marriage. Adair v. Maitland^ 7 Bro. 
B. 0.587 1 3 Yes. 234 

Sei aU& Yh mfm. 


lit IDBI0ITIHATE EELATIOHS. 

6. A testator gave a legacy to his relatives 
in such shares a.s his wile* should appoint. 
She appointed pait to children of the testatoFs 
IllegitMxate bi other: — Held, that relatives are 
legitimate relatives, where there is nothing on 
the face of the will itself to lead to a different 
conclusion. JSe SarllU, 14 W. E. G03. 

Held, also, that the class of relatives 'who 
Were to take the share which was badly 
appointed, was to be ascertained at the death 
power, and not of the 

‘ ;<|||SABI!ST BEWTIOlfS.” 

'|''‘i|.^.ieqaeg|> testator in In®a “to ay 

fined to brothers and sisters living 
elsewhere :■ the addition of a mis- 
sion, vis,, of the place of residehoo, 
a gift to persons otherwise 'guffi* 



ciently described. Nephews and nieces in- 
cluded. Smith V. Cmiipbell, 19 Ves. 400. 

7. “Such of my nearest relations as my 
executors shall think the greatest objects of 
charity ”:-"Held, to extend only to such as 
would take under the Statute of Distributions. 
Edge v. Salisbunj^ Ambl. 70; 1 Yes, 230. 

8. Devise to his nearest poor relations ; parol 
evidence admitted to show that testator knew 
he had such in S , but no farther ; not to prove 
from declarations or instructions whom^ he 
meant by written words of the will. Goodinge 
V. Goodinge, 1 Yes. 231. 

Bequest to such of nearest relations as A. 
should think poor and objects of charity, con- 
fined to those within the Statute of Distribu- 
tions under A.’s advice. Ib. 

9. Bequest to “ near relations ” means those 
within the Statute of Distributions. TTO^- 
Jmm V. MaffiSf 2 Yes. 527. 

Y. POOE EELATIOHS. 

10. Who take under words “poor relations.” 
A%o%.i 2 Eq. Abi. 191. 

11. Bequest to testator’s wife for life, and 
after her death tg his and her poorest relations : 
■—Held, only those who were nearest of kin 
were entitled. Isaac v. Deffiez, Ambl. 595. 

12. Bequest “to the most necessitous of my 
relations ” shall go according to the Statute of 
Distributions. Widmorc v. Woodroffe^ Ambl. 
636; IBio. 0. C. 13. n. 

13. Bequest to testator’s mother’s “poor 
relations,” construed relations who are poor 
and objecl s of charity. Bnmden v. Woolredge, 
Ambl. 507; S. 0. mm. Bnmden v. WooMdge, 
Dick. 380. 

14. B(‘quest to such of nearest relations^ as 
A. should think poor and objects of charity, 
confined to those within the Statute of Dis- 
tiibutions under A.’s advice. Gooding e v. 
Goodingoj 1 Ves 231. 

15. Legacy to executor to be distributed 
amongst the poor relations of testator, A 
relation who was poor at the time of the 
testator’s death, but became rich before dis- 
tribution, not entitled. Poor relation dying 
before distribution, his claim not transmissible 
to his personal repiesentative. Where a per- 
son has a power of distribution among poor 
relations, he may distribute amongst all poor 
relations, however i emote; but where the 
Court is called on to distribute, in failure of 
the pel son so empowered, it will confine itself 
to relations within the Statute of Distributions. 
Mahon v. Savage, 1 Sch. & Lef. Ill, 

16. The testator having given a sum to his 
widow, to be distributed amongst such of his 
“ relations ” as she should rpcm requiring and 
most deserving relief. — Held, not to include 
in that case the widows of the testator’s 
relations, and that a relative showing no quali- 
fications, and to whom no part had been 
appropriated, was not entitled to question the 
distribution by the testator’s widow. Marvey 
V. Harvey, B Beav. 134. And see 4 id. 215. 

17. J. S. gave “aE his real and personal 
estate” to trustees on certain trusts, remainder 
“to such of his relations on his mother’s side 
who were most deserving, and in such maimer . j 
as they should think fit,” and for such charit- j 
able uses and purposes as they should also :| 
think most proper and convenient : — Heldj^er ! . 
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Master of tlie Bolls, that the limitation over of 
the personal estate was good, and his Honour 
{deciding by the known rule of equity) directed 
that one half of the said estates should go to 
the testator*s ^relations on his mother’s side, 
and the other half to charitable uses; his 
Honour could not judge of the merits of the 
testator’s relations, nor prefer the one to the 
other, blit he should exclude those beyond 
the third degree:— Held, also, that the repre- 
sentatives of those relations who died in tes- 
tator’s lifetime could have no claim. Boyley 
V. Att’'&e7h.i ^ Ahr. 485 (0.) j?l. 16. 

CIiaritMe 6fiftsto.'] See Charity, IV. v. 9. 

VI CLASS WEEK ASCEBTAmEB. 

1. Testator gives a residue to A. for life, 
remainder to B. for life, then to he divided 
among his (testator’s) relations. This is a 
mere intestacy, and goes to the relations at 
the death of testator. Masters v. JBLoomr. 4 
Bro. 0* C, 207. 

2. A testator devised his real estates to his 
first cousin, Thomas Bearce, for life, and, after 
T. P.’s decease, he devised and bequeathed 
ail his real and personal estates in trust for 
such of his relations of the name of Pearce, 
being a male, as T. P. should by deed or will 
appoint ; and in default of such appointment, 
for such of his relations of the name of Pearce, 
being a male, as T. P. should approve of or 
adopt, if he should be living at the death of 
T. P., and his heirs, executors, etc.; and in 
case^T. P. should not adopt any such male 
relation, or no such male relation should be 
living at the death of T. P., then to the next 
and nearest relation or nearest of kin of him, 
the testator, of the name of Pearce, being a 
male ; or the elder of such male relations, in 
case there should be more than one of equal 
degree, who should be living at the testator’s 
decease, his heirs, etc., for ever. The testator 
had a brother, Z. P., who had gone to sea, 
and had not been heard of for many years; 
and, supposing Z. P, to have died without 
issue, the nearest relation of the testator, 
answering rhe description in the ultimate limi- 
tation at his decease, was the tenant for life, 
T. P., and next to him B. P , the plaintifi. 
T. P. died without issue, and without having 
exercised the power of appointment or adop- 
tion given to him by the will;— Held, that 
T. P. took under the ultimate limitation. 
Bmrce v, Vineent, 2 Keen 230; 7 L. J., N. B., 
€h., 285. Affirming 2 Bing. K. S. 328 ; 2 Scott 
847 ; 1 Or. &: M. 598 ; 1 L. 1 , N. S., Exch., 194 ; 

^ L. J., K S., C. P., 82. And see S. 0. 2 Myl. 
& K, 800 ; 2 L. L, H. S., Ch., 187. 

8. A cestatrix directed all her property at 
the death of A. and B. to pass to my relatives 
in America”:— Held, that the class was to be 
ascertained at her death, and that all her 
next of kin m America then living were en- 
titled as joint tenants. Baglc$ v. M Mfeton* 
15 L, B., Bq., 148; 42 L. L, Oh., 362. 

4. Beaiduary bequest to a brother of the 
testator for life, and after his death to his 

and at her death to go to such of the ; 
relations as survived them;— Hel^ 
® the whole to the only one of the ^ 
■ fif ^ the testator who survived the 

10# lif 0^ to the exclusion of the children i 


and representatives of brothers of the testator 
who survived him, but died in the lifetime of 
the second tenant for life. Bishop v, Comjml. 

1 He G. & Sm. 411 ; 11 Jur. 939. 

5. Devise to trustees to invest in stock and 
pay dividends to testator’s son for life; and 
after his decease, to his eldest son and his 
heirs for ever; and in case of their death 
without issue, to his (testator’s) nearest re- 
lation, and the nearest relation of such nearest 
relation for ever. Fust, this is a double con- 
tingency, and the event of the son dying with- 
out issue is good; secondly, it goes to the 
person who was nearest relation at the time, 
the half-sister, though there were living repre- 
sentatives of a person as near, viz., a half- 
brother. Marsh v. Marsh, 1 Bro. G. C. 293. 

6. 20,000Z. left to executors in trust to dispose 
of in such proportions, etc., as they should 
think fit amongst such of the testator’s rela- 
tions as should not he worth 2,000Z., and should 
apply within two years after the testator’s 
death. One within the description applied 
and had a sum ordered her, but died before 
it was paid :-~Held, her rexmesentative entitled 
to it. A child born after the death of the 
testator, who was of consanguinity, claimed 
and died without issue: — Held, not within 
the description, though e% ventre sa mt^re at 
testator’s death, Bennett v. Hommood, Ambl. 
708. 

7. A married woman, by her will, made in 
execution of a power given to her in her 
marriage settlement over certain freehold 
estates, in which her husband had a life 
interest under the settlement, directed and 
appointed that the estates in question should 
be charged and chargeable with the sum of 
1,600Z,, to be paid twelve months next after 
the death of her husband, amongst the rela- 
tions of her late mother, in such manner and 
foim, and to such of them particularly, and in 
such shares, as her said husband should by his 
last wdll and testament appoint ; and, for want 
of such appointment, amongst her mothei’s 
relations, according to the Statute of Distribu- 
tions. After the death of the testatrix, the 
husband, in exercising the power, made an 

by will, ot the fund, which was 
invalid as to 1,4957., part thereof Held, upon 
bill filed after the husband’s death to establish 
a claim to the 1,4957., that the next of kin of 
the testatrix’s mother, according to the Statute 
of Distributions, at the death of the testatrix’s 
husband, were the parties entitled to the fund. 
Bmidson v, JProctor, 19 L. J., H. S., Ch., 395 : 

19 Jut. 31. 

8. Eesiduary bequest to the testator’s daugh- 
ter for life, and to her children at their ages 
of twenty-one, and, after the decease of his 
daughter and of her children under that age, 
to go and be distributed among his relations 
in due course of administration. Great- 
nephews and great-nieces, the next of kin of 
the^ testator, ^ at the death of the daughter, 
entitled, against the claim of the personal 
representatives of the daughter, the sole next 
of kin at the death of the testator, and of the 
representatives of nephews and nieces, who 
died in her life ; insisting that she was 
excluded by the will. Jones v. €olhea\ 8 Yes, 

38. 

9. A. devised a moiety of the rents of hiai ^ i 
real estates to his wifefor her lUe, and direoted*| ^ 
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tbe other moiety to be applied to the main 
tenance of lii& daughter , and after the death 
of his wife he devised all his real estates to 
his daughter in fee ; but if his daughter should 
die without issue in the lifetime of his wife 
(which happened), in such case he gave his 
real estates to his wife for life, and after her 
decease to liis relations, share and share alike. 
Eomilly, M. E., was of opinion that the class 
of persons to take, was to be ascertained at ' 
the death of the testator. On appeal : — Held, 
that the death of the daughter was the period 
when the class was to be ascertained. I^ee% v. 
Mmmj, 7 Jur., N. S., 534; 0 W. B. 425; 4 
L, T., H. S., 36 ; 3 Be G. F. & J. 113. Varying 
6 Jur*, H. S , 2. 

1. A. testator gave a sum of money to be 
divided between the relations of his late wife, 
in such shares as if she had died a spinster, 
and intestate. Tbe wife had sixteen next of 
Mn at her death, five of whom died in the life- 
time of the testator — Held, that those living 
at the death of the testator each took a shaie, 
and that five shares went to the residuaiy 
legatees. Me MmCs WilJf 2 Him N. S. 106 ; 
21 L J., K. S., Oh., 217 ; 15 Jur, 1121. 

2. Bequest to A. for life ; and afteiwards, 

in an event (which happened), the testator 
directed advertisements to be made for his 
relations, to such only of whom as should 
claim within two months he left the property, 
to be ilividod accoidmg to the discretion of 
his executors. The <‘xecutors died in A.^s life- 
time Held, that the next of km of the testa- 
tor, according to the statute, took equally, and 
that the class was to be ascertained at the 
death of A , and not at the death of the 
testator. v. L(*ngman^ 15 Beav. 275. 

3. A testator g.ive ,i leuacy to Ins relatives 

in such shares as his wife should appoint. She 
appointed pait to ohiklien of the testator’s 
Illegitimate brother: - Held, that the class of 
relatives who weie to take the share which 
was badl}’’ appointed, was to be ascertained at 
the death ot the donee of the power, and not 
of the testator. Me 14 W. E. 603. 


TO, m WHAT BEOFOBTIOHS AWTi Dig. 

TEIBETIOH, WHETHBE PEE STIEPES 

OE PEE CAPITA. 

4, A devise to relations is to be confined to 
such as would take by the Statute of Distri- 
butions, but their shares may not be the same 
as under that statute. T/mmas v. Mok, 
Forrest, 251 1 Dick. 50. 

5. Testator directed that a sum of stock, 
standing In his name, should be divided be- 
tween and amongst the relations of his late 
wife, m such manner, shares, and proportions 
m would have been the case in case she had 

j^ssessed of it a spinster and intestate. 
The wile bad sixteen next of kin living at her 
' diedbefom the testator: 

; tet the eleven survivom took onlv a 
T and that the other five shares 

Ipto the piaue, and ought to bear the 
®sts of the OTbtioaew jmd respondents. J?e 
1«6; 18 Jnt. 1121 J 




law directs,” means a distribution under 
the Statute of Distributions, j}er stirjm and 
not pej‘ cajnta. Field eii v. Aslmorthi 20 L, E,, 
Bq„ 410; 33 L.T.,N. S., 197. 

8ee also preceding Subdivision. 

Yin. OTHEE CASES. 

7. Legacy for a mourning ring to each of 
the testator’s relations, by blood or mairiage, 
confined to the Statute of Distributions, and 
those wdio have married persons under it. 
JDeiisme v. Mellish, 5 Yes, 520. 

8 An uncle, after giving legacies to various 
persons, describing their lelationship, including 
a person described as his niece, but in reality 
illegitimate, and persons connected by affinity, 
dnected that if the whole of his pioperty 
made more than the wdiole amounts mentioned 
in his will, it should be divided “ amongst my 
relations in proportion to their separate 
amounts Held, that only such of the lega- 
tees as were blood relations were entitled 
under the residuary gift. IlibleH v. IIihhei% 
15 L. E., Eq.,372 ; 42 L. J., Ch., 383 ; 21 W. E. 
506; 28 L. T., N. S., 397. 

9. Devise of real and personal estate in trust 
for the nearest relation of the Pyots : ” the 
lattei held to be ^^mmm eonectivum" and 
desciiptive of that particular stock, and that 
this mixed fund should not go to the heir-at- 
law of that name. A change of tbe name of 
Pyot by maniage held not to exclude. Pijot 
V. Pyot, 1 Yes. 335. 

10. A. devised an estate to T. and Ms heirs, 
upon tmst that he should convey it to such 
ot^ the relations of the testator as he should 
think best and most reputable for bis family. 
A. died without issue, and the heir-at-law, 
testator’s bi other, preferred a bill against 
defendant, pra}mg to have the estate oon- 
leyed to him. Evidence was admitted of 
testator's dislike to plaintiff; but if the 
trustee would give him the estate, plaintiff 
was not disabled to take it. Clarlie v. Timier, 

2 Freem. 198. 

^ 11. ^Under devise of personal residue to rela- 
tions in such proportion as testator had given 
other part of his fortune, pecuniary legatees 
only are entitled, and not a devisee of real 
estate. Adair v. Maitland, 7 Bro. P, G. 587 ; 

3 Yes. 231.^ ' 

12. “ I give to A. 500^., and it is my will and 
desire that A. niay dispose of the same 
amongst her relations, as she by will may 

I think proper ” Held, a trust for the relations 
of A., and the 500Z. well bequeathed by the 
wiH of A. to her sister and her sister’s 
children, though made without reference to 
the will of the first testator, v, Pall 

S Meriv. 437. 

13, After a devise to a party for life, re- 
m«ainder, in default of certain powem of ap- 
pointment, to the testator’s male relations of 
the name Held, that the devisee fot life 
filling the character to whom the estates were 
given in certain events, was not, because he 
was tenant for life, to be excluded from taking 
under the description on the ultimate limita- 
tion which he afterwards filled. Pearce v. 

2 Keen 280. S. 0. 7 L. J., N. S., Oh., 
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XXX. Gifts to Servants. 

1. Under a general bequest to servants, a 
coacbman (provided with the carriage and 
horses by a job master, according to the usual 
course of that business) not entitled. Chilcot 

V, Ermnley, 12 Ves. 114. 

2. Under a bequest to the testator’s “ser- 
vants in his service at the time of his decease ” : 

' — Held, that the out-door servants, continually 
employed at weekly wages, were entitled, but 
that a boy employed a few months in the year, 
whilst the testator was at his country resi- 
dence, at weekly wages, to carry letters to 
the post, and who was so employed at the 
testator’s death, was not entitled. Thrup^ v. 
Collett, 26 Beav. 147 ; 6 Jur , N. S., 111. 

3. Bequest to the two servants that should 
live with testatrix at her death ; she had 
three at that time, and all of them were 
held entitled. Sleech v. Tlhormgton, 2 Ves. 
560 . 

4. A testator, who was a farmer, by his will 
gave a legacy in these terms : “ To W. B., one 
of my farming men.’ At the date of the 
testator’s will, and at the time of his death, 
he had two persons in his service named 

W. R., one of whom was a farming man, and 
the other was employed both in the house 
•and in the farm : — Held (upon some e\idcnce 
that the testator intended to benefit the 
latter), that the latter, and not the foimer, 
was entitled to the legacy. EeynolcU v. 
Whelan, 16 L. J., N. S , Ch., 434. 

6. A testator directs that his executors pay 
to A. B. a yearly sum as wages, so long as she 
should continue in his wife’s service : and if 
she should continue in such service, that the 
payment should be made to her quaiteily, free 
from all deductions, to cease in case she should 
leave the service of his wife, until the decease 
of his wife. The testator’s wife died in his 
lifetime : — Held, that A. B. was entitled to 
the annuity during her life. Burchett v. 
Woolward, T. k R 442. 

6. A. bequeathed a legacy to V. in case 

she should be in his service at his decease. 
A. was shortly aftei wards removed to a lunatic 
asylum, and V., who was a yearly scivant, 
voluntarily quitted the honse, receiving from 
the family her wages up to the end of the 
year, which did not expire till after the death 
■of the testator : — Held, that she was not en- 
titled to the legacy. Me Serres, VemB v. 
3IarrioU, 81 U. J., Oh., 519; 10 W. R. 751 : 6 
L. T., S., 892 ; 8 Jur„ H. a, 882. 

7. Bequest of a legacy to the servant of the 
testatrix, in consideration of her long and 
faithful services, to be paid within twelve 
months after her decease, provided “she re- 
mains in my service till my death.” The 
servant was in the service of the testatrix for 
twenty-one years, when one of the next-of-kin 
of the testatrix caused the testatrix to be 
removed to a lunatic asylum, and upon her 
own authority dismissed the servant, who was 
desirous to continue In the service of her 
mistress. ^ Subsequently an order in lunacy 
was obtained by the next-of-kin, by which 
it was ^declared that the testatrix had been 
ascertained to be of unsound mind, and her 
fuxniture and effects were directed to bo sold : 
*^l|eld, that the order in lunacy operated as 
a dishil^s^l of the servant, and that the con- 


ditional legacy to her therefore failed. Me 
MaHley, 47 L. J., Ch , 610 ; 26 W. R. 690. 

8. Under a bequest of “600Z. each to the 
other seivants,” a servant who quitted the 
service aftei the date of the will was held 
entitled. Marker v. Marehant, 1 Y. & Coll. 
C. C. 290; 11 L. J., N. S., Ch., 223 ; 6 Jur. 292. 
Affirmed 2 Y. & Coll. G. C. 279 ; 12 L. J., N. S., 
Ch.,314; 7 Jur. 457. 

9. Legacy to A., if in the testator’s service 
at the time of his decease: parol evidence 
admitted to show that, though she had quitted 
his house, she continued and was by him 
considered as in his service, and upon that 
evidence the legacy was established. Merlert 
V. Meid, 16 Ves. 4S1. 

10. A. acted as the land agent and house 
steward of a testator, but he resided out of 
the house : — Held, that he was entitled under 
a bequest “to all my servants and day 
laboureis, who shall be in my service at the 
time of my death, one full year’s wages.” 
Anmlro'tuj v. Clarering, 27 Beav. 226. 

11. A bequest of a yeai’s wages, to each of 
the testatoi’s seivants, over and above what 
may be due to them at the time of the testa- 
tor’s decease, applies to such servants only as 
are usually hired by the year. Booth v. Bean, 
1 Myl. k K. 560 ; 2 L. J., N. S., Ch., 162. 

12. A. devises a year’s wages to such of his 
servants as shall be living with him at his 
death. Stewaids of court and such who are 
not obliged to spend their whole time with 
master aie not entitled, but only such ser- 
vants as live in house and have diet from 
master. Towmlmid v. W%ndham, 2 Vern. 546. 

13. A bequest of a year’s wages to each of the 
servants of the testator living with him at his 
decease, who should then have lived three 
years in his seivice:~Held, not to exclude 
servants of the testator living in a different 
house from that in which the testator lived, 
but to exclude servants not hired by the year ; 
and held, therefore, that a gardener, employed 
at weekly wage (although paid at irregular 
intervals), was not entitled to the benefit of 
the bequest. Blackwell v. Memmit, 9 Hare 
651 ; 16 Jur. 420 ; 22 L. J., N. S., Ch., 156. 

■Whether the words “living with me,” as 
applied to servants, should not be understood 
“ living in my service,” qncere. Ib. 

A legacy of a “year’s wages” cannot pro- 
perly be construed to mean the aggregate of 
the weekly wages of a seivant for fitty-two 
weeks. Ih, 

14. A testator gave one year’s wages in ad- 
vance to each of his servants in his service at 
his death who should have lived with him five 
years or upwards Held, that a farm bailiff 
was a servant within the meaning of the testa- 
tor’s will, and that the plaintiff, being such 
farm bailiff living with the testator at the time 
of his death, and having lived the required 
time in his service, was entitled to a year’s 
wages. Bulling v. Mlliee, 9 Jur. 936. 

16. A. bequeathed to each of Ms servants 
who should be living in his service for six 
months previously to his decease the amount 
of one^ year’s standing wages. B. had been 
living in the^ service of A. as a gardener for 
more than six months at a rate of wages 
payable by weekly allowance in money, and 
by the use of a house and certain rations, 
calculated to amount to 527. a year: '—Hold, 
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that B. was nofe entitled to anj legacy under 
the above bequest. Breslm v. WoMroni 4 
ir. Oh. B. 333. 

1. A testator, by Ms will, gave to each per- 
son as a servant in his domestic establishment i 
at the time of his decease a year’s wages be- 
yond what should be due to him or her for 
wages:— Held, that a head-gardener, who 
lived in one of the testator’s cottages and 
was not dieted by the testator, was not entitled 
to a year’s wages under the will. Ogle v, 
Morgan, 1 De Q, M. & G. 359 ; 16 Jur. 277. 
Beversmg 19 L. J., N. S., Oh., 631 ; 14 Jur. 801. 

The mere temporary absence of the gar- 
dener would not have precluded Mm from 
claiming the legacy had he come within the 
description, Ik 

2. Sir F. B., by his will, directed Ms executors 
to pay to each of his domestic servants who 
should he with him or in his service at the time 
of his decease, such sum of money as should 
be equivalent to two years of the then annual 
amount of their respective wages, A. -was the 

f ardoner of Sir F. B. at a mansion, where Sir 
V B, formerly resided, but which for a short 
time previously to and at the time of the de- 
cease of Sir F, B. was let by Sir F, B. to Lady 
M* for a short time. A., however, had never 
ceased to be the servant of Sir F. B., hut had 
the charge and management of the gardens at 
the mansion, tor which he received an annual 
sum from Sir F. B, in addition to his yearly 
wages. A, was not resident in the mansion, 
but resided in a cottage in the garden, in the 
same manner as he did when the mansion was 
inhabited by Sir F. B Held, following Ogle 
V, Morgan (1 Be M, G. 359; 16 Jur. 277), 
that A. was not entitled to a legacy as coming 
within the description of “ a domestic servant 
of the testator living with him or in his service 
at the time of his deatli.” Vanglian v. Booth, 
16 .lur, 80$. 

Legacy to Creditor who Is a Servant of 
Trnii^or.} See Leoacy, V. iv. 3, 

WkMker Oumulative or Snhstitatlonal.l See 


XXXI. Gifts to Personae Besig- 
mtm and Persons Hllmg a 
Particular Description. 

I, Brrot in Marne or JOesetiption, 7746. 

IX, Gift to BrmiSs of Testator, 7754. 

III. Gift to Offspring, 7755. 

IV, Gift to a% Orgyban, 7755. 

T. Gift to a Bom or a Child, 7756. 

YX. Comtnicimiofihe Word Ifrma/rrled” 
in Direct O/fts or Gifts Ck^er, 7766. 
VIX, Other Words of Desmphon, 7757, 

Gifts to Servants and Gifts of a Yearns 
^ i ^ Wagm, Bm XXX. ante. 

"1^ ^ ITdldren, Bfnshand, or Wife, and 

.| 1 5 i Mpr Words Dmer^lpdim of M&latmh 

I 1 V "W'trTTli jTL. •rerwA* .. . , 


3. Assimed Names, Nielmames, 7752, 

4. Equivocation, 7753. 

6. Gift to an Eldest, Youngest, or other Son,. 
7754. 

6, Gifts to lUegliimate Children, 7764. 

7. Mlstahe and Misdosertption in General, 
and Effect of Blanhs and Mistalie in 
the Nuniber of a Class, See X. ante. 


1. In General, 

3. Mistake in the description of legatees; 
yet legacy Held, good, and took place accord- 
ing to intention. Bradwin v. llarpwr, Ambi. 
374. 

4. A wrong description of a legatee will not 
defeat a legacy given to him by name. Standeiv 
v. Standen, 2 Ves, 589. 

5. Bequest of 8002. to the four eldest 
; children of the testatrix’s cousin A. B., and 

2002. to the three remaining children of hen 
uncle A. B. The testatrix had a cousin and an 
uncle of that name. The cousin had seven 
children, and the uncle but one, but he had 
three remaining granchildren, one other 
having died:— Held, that the three younger 
childien of the cousin were entitled to the 
2002. Bristow v. Bristow, 5 Beav. 289. 

6. Testator gave 1002. in trust to pay the 
interest to A., till her daughter B. should 
attain twenty-four, and then he gave the said 
1002. and the interest then due to her said 
mother A. : — Held, a mistake, and decreed the 
legacy to be paid to the daughter at the age of 
twenty-four. Clarhe v. Norris, 3 Ves. 362. 

7. Legatee’s name very falsely spelt : referred 
to a Master to see who was intended. Masters 
V. Masters, 1 P. W. 425. 

8. The Christian name of legatee was mis- 
talpn in will; legacy was established on 
evidence, etc,, after great delay in filing bill. 
Smith V. Coney, 6 Ves. 42. 

9. Legatee entitled, notwithstanding a mis- 
take of his name. CampMl v. Erenoh 8 Ves. 
322. 

10. Legatee’s both Christian and surnames 
mistaken, yet the legacy is good. Beaumont 
V. Eell, 2 P. W. 141. 

11. One name may be substituted for another 

in the construction of a will, where it is mani- 
fest not only that the name used was not 
intended, but that a certain other name was 
necessarily intended. Dent v. Pepys, 6 Madd. 
3o0. 

12. Evidence admitted to prove mistake in 
name of legatee in will; but one legatee in 
wiu who might otherwise have had a claims 
to that legacy being an infant, inquiry was 
dnected as to the party entitled. Still v*. 
Soste, 6 Madd. 192. 

13. Legacy to “James, son of Thomas AT 
There was no person of that description; 
mere was Thomas, son of Jamei 
The Court will not receive evidence to 

that this was a mistake in the descjlpife. 
Andrews, v. Dohon, 1 Cox 425. ^ 

14. Legacy ^*to my namesake Thomas, the 
second son of my brother John,” there beino- 
no son named Thomas, c&lablishcd in the favour 
of the second son William, as an erroneous- 
(Ascription, not a condition. Siochdale v. 
Bushhj, 19 Ves. 381 ; Coop. 229. 

15. Bequest to the cMldren of B. H., late of 
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N., and now of L., the sum of lOOZ* apiece ; 
B. H. bad left N. at the age of fourteen or 
sixteen, and died in L. several years before 
the will: his only surviving child entitled to 
the legacy against the claim of the children 
of 0. H., formerly of H., residing in L. at the 
testator’s death, upon the suggestion of mis- 
take. Molmes v. Ciistanee^ 12 Ves. 279. 

1. Legacy to son and daughter of W. ; W. 
had four sons : — Held, none of the sons could 
take, but the daughter took the whole. Bows&t 
V. Smet, Ambl. 175. 

Legacy to John and B., sons of S. ; S had 
two sons, James and B., but no son of the 
name of John: — ^Held, James should take. Ih, 

2. Latent ambiguity propounded and dis- 
solved by parol, but parol never admitted on 
patent ambiguity. Bequest to the “ son and 
daughter” of one who has several sons is a 
latent ambiguity. Delmare v. Mohello, 1 Ves. 
J. 415. 

Testator devised to all the children of his 
two sisters A. and B. ; A., long before the date 
of the will, changed from the Jewish to the 
Boman Catholic religion, was baptized by a 
new name, and became a professed nun at 
Geneva. Bill by the children of C., a third 
sister, living with B. at Leghorn, upon ground 
of mistake in testator, and evidence of intent 
to provide for his sisters at Leghorn, dis- 
missed. /<£?. 412. 

3. A bequest to the children of the testa- 
tor’s late aunts, Bachael Walker and Diana 
Walker, who should be living at his death. 
The testator had no aunt nor any relative 
named Diana Walker, but ho had a cousin, 
the daughter of his aunt Bachael, named 
Dinah Walker, who mamed Harrison long 
before the date of the will, and survived the 
testator. Evidence proved that the testator 
called his cousin by her maiden name of 
Walker after her marriage Held, that the 
children of Dinah Harrison^were not entitled 
as the children of his late aunt, Diana Walker. 
Shearman v, Jenmtty 9 L. J., Gh., 148. 

4. A testator devised an estate to “ Elizabeth 
Abbott (a natuial daughtei of Elizabeth 
'Abbott, of G., single woman, and who for- 
merly lived in his service)” for life, with 
remainder to her children. At the date of 
the will, theie was no person answering this 
description; for though Elizabeth Abbott, 
who had formerly lived in his service, had a 
natural child, yet it was a son and not a 
daughter, and was named John and not 
Elizabeth ; besides this, Elizabeth herself was 
not then a single woman, but had married 
one Caddy, and had a legitimate daughter 
Margaret. John Abbott being dead, the 
property was claimed, first, by the plaintifi, 
on the ground that the gift was void for un-* 
certainty ; secondly, by the children of John 
Abbott; and, thirdly, by Maigaret; but the 
Court held, under the circumstances, that the 
children of John Abbott weie entitled, 

V. Mmmm^ 10 Beav. 530; 16 L, J., 
S., Ch., 491 ; 11 Jiw.761. 

5* A testator devised Ms estates on trust 
for ** the second son of Edward Weld, of Lul- 
Worth,” for life, with remainders to his sons 
, successively in tail male, with like remainders 
to ,the third and other sons (except the eldest) 
i said Edward Weld, and their sons ; with 
Elders to the first and other sons of each 





brother (except the eldest brother) of the said 
Edward Weld successively in tail male ; with 
like remainders to the second and other sons 
(except the eldest) of Lady Stourton, one of 
the sisters of the said Edward Weld.” There 
was not, at the date of the will or death of 
the testator, any such person as Edward 
Weld, of Lulworth, but it appeared, from 
evidence as to the state of the Weld family, 
that Joseph Weld was the then possessor of 
Lulworth; that he had an eldest brother 
living; that Lady Stourton was one of his 
sisters ; and that he had an eldest son named 
Edward Joseph, commonly called Edward, 
and a second son named Thomas, both un- 
married : — Held, that the descriptions of the 
unnamed devisee, taken with the whole con- 
text of the will, and with the evidence of the 
state of the Weld family, clearly designated 
the second son of Joseph Weld, and that he 
was entitled, as tenant for life in possession, 
to the devised estates. Camoys (Lord) v. 
Blundell, 1 H. L. Ca. 778. Affirming S. C. 
mm. Blundell v. Gladstone, 1 Ph. 279 ; 11 
Sim. 467 ; 12 L. J., N. S., Oh., 223 ; 7 Jur. 269 ; 
5 Jur. 481. 

6. Legacy to “E. C., my nephew, the son 
of Joseph 0.,” other clauses describing “my 
nephew E. 0.,” generally, and one legacy to 
“ my nephew, B. 0., the son of John C.” 
The testator had only two brothers, John Or 
and T. C., each having a son named B. 0, : 
loarol evidence admitted to resolve this latent 
ambiguity; showing intimacy with the son 
of John 0. and veiy slight knowledge of the 
other, and the legacy was decreed to the 
former. Careless v. Careless, 19 Yes, 601; 
1 Meriv. 384. 

Where it was impossible [to ascertain the 
mistake in a devise, the name belonging to 
one, the description to another, it was held 
void for uncertainty, Xd, 604. 

7. “Bequest to Miss Sarah Jameson;” 
there was no Miss Sarah Jameson. The 
testatrix was acquainted with Mrs. Sarah 
Jameson and her daughter Miss Frances Ann 
Jameson. Miss Frances Ann Jameson was 
held to be entitled to the legacy. Zee v. 
Pam, 4 Haie 253 ; 14 L. J., N. S., Oh., 346 ; 
9 Jur. 247 ; and sec id. 24. 

8. Erroneous desenption of a legatee re* 
jected upon extrinsic evidence. B-e Blaek* 
man, 16 Beav. 377. 

A. the grandchild of and B. the widow 
of a child of 0.:— Held, under the circum- 
stances, entitled to a bequest made to A., and 
B., widow, described as “chilchen of 0,”* 
Ih. 

9. A bequest will not be held void for un- 
certainty, although the meaning be not abso- 
lutely certain, if the Court can arrive at a 
reasonable degree of certainty. Adams v. Xoms^ 
9 Hare 485; 16 Jur. 159; 21 L. J., CM, 352. 

Where a legacy was ghen to a legatee by 
the name and description of “0. H., the 
wife of A„” H. being in fact the wife of A., 
and 0. H. his daughter, an infant of tender 
years, the Court would not presume that 
there was any mistake in the preparation of 
the will; and it being more probable that the 
testatrix had mistaken the name than the 
description of the legatee, the Ootnt held 
that thd legatee intended Was reasonably 
certain, and* decreed the legacy to be paid 
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according to the description, and not ac- 
cording to the name. Ik 

1 Where a gift is made by a will to persons 
described by their surnames only, extrinsic 
evidence is admissible to show what persons 
having such surnames were known to the 
testator, and in what respective relations they 
stood to him. Re Rregson, 2 Hem. & M. 604 ; 
4KE. 222; 10 Jur., K S., 696. 

SejRhIe, where the number of persons en- 
titled to any such surname, and known to the 
testator, exceeds the number of legatees of 
that name, the Court will not look at external 
evidence of the testator’s intention, but will 
determine which of the persons are entitled 
to the gift from evidence deii\ed from the 
state of the family, and the rest of the will 
itself. Ik 

2. A testatrix made a bequest in favour of 
** John Bird, son of the late Chairington Bird, 
who was my fust husband’s brother,” H. W. 
Oharrington, son of a brother-in-law of the 
first husband, claimed the fund, as being the 
pemon meant by the testatrix:— Held, that 
the claim was good. Re Meredith. 12 W. B. 
849 ; 10 L, T„ K. S., 665. 

8. Where there is a person corresponding 
in name and address, but not in other pai- 
ticidars, to the description of the legatee 
contained in a will, and another person cor- 
responding in every particular except the 
Clifislian name, the Couit admitted parol 
evidence to show that the latter was the 
I>ersoa Intended to be benefited. Re Roland, 
14 W, B* 317* * 

4. Ti‘8tatrix bequeathed 1007. to T. T., of B 
Sqimie, Brighton. The testatiix had two 
nephews, one J. T. of B. Square afoiesaid, 
surgeon ; and anuthi^r, the Bevenmd T. T , of 
Bittle I leston, Baventrv, cleik. Each of those 
prscms claimed the legacv . The money liavmo 
been mid into court under the Tiustee Beliol 
Act, T, 1. piescnted a jetition for payment of j 
it to inm, and adduced extrinsic evidence in 
support of his claim, such evidence going to 
s he was in some sense pioperly 

jfcicnbecl as of B. Square, In opposition to 
the claim of T, T., evidence was adduced by 
d. T. to show that the testatrix bad made a 
mistake m Im name, and a former will of the 
testatrix was produced mmle three years before 
the instrument m question, in which she gave 
a hgacy to “T, T., of B. Hquare, Biighton 
Hurgeon,” mt Wing, with the excepthifol 
t the exact clcserip. 

tion of J. that such evidence was 

admissible, and that the evidence of the prior 
will was rOQclusive in favour of J T R^ 

iW!!^ffl/«>3Ws,lKay&J.528,fl33' ‘ 

A ll/i a losacy to his niece, E. S. 

““<16 another will in 
wtaeh the f.ame borjuest was copied. The 
^^aloae was proved. The legacy w,as 

IS? g:^^eat-great-niece:— 

Md, tot she was entitled, and that parol 
arfdence wsa inadmissible to show that the 
nieoe was intended. Mmer v i 

m»,nSmy.3B. Affinned4DeG.& J 

efeat-asphew and 
3 1 "“y “ephew' 

then gave real 
the 


- surviving nephews and nieces -Held, that 
this designation was not sufficient to include 
5 J. and S. among the nephews and nieces 
i though in the event which had happened they 
5 lost a legacy of 1507 , which the testator gave 
; « to my nephew William’s surviving children ” 

27wmpson v, Rohmmi, 29 L. J., Ch., 280. 

; 7. Testator gave a share of his residuary 

personal estate to “my niece, the daughter of 
• my late sister Sarah.” The testator had had 
I one sister only, named Sarah Ann, who had 
: died fifteen years before, and who had never 
had any daughter, and but one child, a son . 
Held, that such son was entitled. Re RicMfs 
Trust, 17 Jur. 664; 22 L. X, Ch., 1044 ; X Eq 
Eep 251. S. C. m7n. Re Rieket, 11 Haro 299 • 
mm. Re Riekeifs Mstate, 1 W. E. 492. 

8. A., by will, left to F. M. F.j and to ** his 

sister, M. F., my granddaughter, share and 
share alike, M. F. now living in Fiance with 
her uncle M.,” all his estates. M. F. was not 
then living, and had never lived, while her 
sister, C. F., was living, and had lived for 
some time with the uncle :~-Held, that ex- 
trinsic evidence was admissible to explain the 
Oh^f^361 T^l^nhett, 11 Ir. 

Held, also^, that the name should control 
the description, and that M. F. was therefore 
entitled. Ib. 

9. A testatrix, without professional assist- 

ance, made her own will and named Eofoert 
John M. (the eldest son of her brother) her 
executor. She then cieated two annuities of 
607.^^ich in favour of two persons, and made 
1 ^ in terms which left it 

doubtful whether the gift was of that specific 
sum, or of an annuity to that amount. She 
then proceeded thus • “ My dear nephew, John 
Henry M , of H., surgeon, but late of Calcotfe 
Hall, the above bequests to fall into his hands; 
and should he not marry, to be divided equally 
between Samuel M, John M., and Mary dJ 
formerly Mary Margaret M., but then a mar- 
lied woman, “all of them late of Calcott Hall, 
must each receive 507., the residue to fall into 
my above-named executor’s hands.” There 
was a son Thomas, born between Samuel and 
Mary, but there was no son named only John 

Henry, and unmar- 
ried. The others survived him Held, th^A 
court of justice could not safely arrive at sl 
concinsion that the words “John fchl 

last stated gift were written by mistake for . 
i( either on the ground that if 

John M. meant John Henry M. there would 
Ar Previsions for his benefit, 

or on the ground that the testatrix evidently 
benefit all the children, and that 

Thoffilq M name of 

inomas M. would have come in that place 

10. A name and a description of a leffafeae 

could act be applied to any one person. Bvi^ 
dence of the state of the family wasadmittArf 

« affidavit of a 

to oaase of to mistake :geld, that to 
^davit w not admisslbk Aa 

o xE ii, oa. 172 J 20 L. X, Ch., 860 / »» ^ 

Beav. 642; 4 Jar.. ET. k, Wfe ^ ' 


mmh 




itiaisMm 







WILL — Gifts to Pebsom DESiGjrATiB, Etc. 


A. devised a life iaterest in an estate to his 
“sister, Mary Frances Tyxwhitt Brake;” he 
had no sister, but he had a sister-in-law, of 
that name. After other devises and bequests, 
he gave the residue equally among four per- 
sons, one of whom was named and desciibed, 
“my niece Mary Frances Tyrwhitt Brake.” 
He had no niece who bore those two names 
conjointly; he had nieces who bore one or 
other of those names Held, that the bequest 
as to the fourth part was void for uncertainty, 

1. A wdll contained a legacy of 300?. to 
Commodore P. B., of S., and a like legacy to 
the children of P. H. B. This legacy was 
claimed by the three children of H. 0. B., and 
also adversely by the five children of P, B., 
whose real name was P. J. B. P. J. B. and 
H. O. B. were both in the same degree of 
relationship to the testatrix, and she had given 
like legacies to their brothers and sisters. 
H. 0. B. was dead at the date of the will • 
Held, that the previous gift to Commodore 
P. B., and the fact that the gift was not to 
the children of “the said ” P. H. B., together 
with the intention manifested in the will to 
provide for all the members of the B. family, 
was sufficient to enable the Court to decide, 
upon the face of the will, that the children 
of H. 0. B. were intended, although there was 
no reference to him as “ the late ” H. 0. B. : 
— Held, also, that this construction did not 
strike out the name “ P.,” but treated it as 
having beed used by mistake Held, lastly, 
that extrinsic evidence of the intention of the 
testatrix was not admissible, although it might 
have been if there had been only one class of 
claimants. Douglas v. Fellows, 1 Kay 114 ; 2 
W. B. 654 ; 23 L. J., Oh., 167. 

2. A testatrix gave a sum of stock in trust 
for “ S. B., for life, and after her decease, in 
trust for B., daughter of the said S. B.” At 
the date of the will, S. B. had one, but at the 
death of the testatrix, three daughters. On 
evidence, showing that the eldest daughter of 
8. B. was alone known to the testatrix, who 
was not aware of the existence of the other 
daughters, the Court declared her entitled. 
DUlUps V. Da^Tier, 1 8m. & G. 583 ; 17 Jur. 
1146 ; 2 W. E. 110 ; 2 Fq. Eep. 795. 

3. A gift by the testator to his first cousin, 
Vincent B., the son of his late uncle, Peter B. 
The testator had no cousin named Vincent B., 
who was the son of Ms late uncle Peter ; but 
he had a first cousin named George Vincent B., 
who frequently visited and dined with him, 
whom he commonly called “ Vincent, “ and 
who was the son of a deceased uncle named 
J oseph. The son of Peter was named Frederick, 
and was not in the habit of visiting the tes- 
tator. The Court admitted evidence of these 
extrinsic circumstances, and : — Held, that the 
testator was mistaken in the description rather 
than in the name of the legatee; and that 
George Vincent B., the son of Joseph, was 
entitled to the legacy. Dermseom v. AtMmow, 
10 Hare 345 ; 17 Jur. 128 ; 1 W. B. 152. 

Held, also, that the evidence of the solicitor 
who prepared the will, that the testator had ^ 
by Ms instructions expressly indicated that 
GffTge. Vincent B. was the person for whom 
W,l^oy was intendod, and that he (the 
mmm had inserted the description without 
TOC direction of the testator, and in a mistaken 
Vi&br till* 


belief of the parentage of the legatee, was not 
admissible. Ib. 

Where a legatee is pointed out by name 
and description, and there is no person to 
whom the name and description both apply, 
but the name only applies to one and the 
description only applies to another, the Court 
will endeavour, from such of the extrinsic 
circumstances as are admissible, to ascertain 
the person meant by the testator, and will not 
hold the bequest void for uncertainty, except 
in cases wheie it is impossible to discover any 
preponderance in favour of one of the persons 
rather than of the other. Id. 

The Court will not adopt an intestacy for 
uncertainty, except in the very last resort. M, 

Extrinsic evidence is only admitted to assist 
in the constiuction of w ills wheie the ambiguity 
is created by matter dehors the will. Id. 

A testator will always be held to have used 
the very description in his will, notwithstanding 
it may, in fact, be the description rather of 
his legal adviser than his own. Id. 

4. By his will the testator gave his residue 
amongst his nephews^ and nieces, excluding 
J ohn Shutt. ^ By a codicil, he varied the limit- 
ation to this class, and excluded William 
Shutt “as in his will was directed ” :—Held, 
that the exclusion was void for uncertainty, 
and that they both took a share. Cope v, 
JSenshaw, 35 Beav. 420. 

6. In 1841 lands were settled to the use of 
J. C., the elder, for life, remainder to E. 0. 
for life ; remainder to the first and other sons 
of E, C., in tail. B. 0. had two sons, namely, 
J. 0 , the younger, and H. C. In 1848 J. C., 
the elder, made his will, by which he be- 
queathed an annuity of 200?. a year, during 
the life of E. 0., to J. C., the younger; and in 
case of his death, to the person or persons 
who would be entitled to the rents of the 
settled lands under the limitations of the 
settlement of 1841, if E. C. were dead. J. C., 
the younger, married, and had one son, J. M. 0. 
In 1866 the lands were re-settled and limited, 
after the death of E. C., to the use of H. 0. 
for life. J. 0., the younger, died :-~-Held, 
upon the construction of the entire of the will 
of J. 0., the eldei, that J. M, C., and not H. 0., 
was the person entitled during the life of 
1. C. to the annuity of 200?. a year, Be 
Croher, 2 Ir. B., Eq., 58. 

6. A testator described his daughter as 
Mary, the wife of John Crook, and spoke of 
him as her present husband. The daughter 
was the sister of the deceased wife of John 
Crook. There were children of Mary Crook 
by J ohn Crook, whom the testator recognised 
as Ms grandchildren, and no other children of 
Mary Crook : — -Held, that such children could 
not take under a bequest to “ the children or 
child of my daughter Mary Crook,” Crook v. 
mik 38 L. J., Ch., 579 ; 17 W. li 1092. 

7. A testatrix left by her will “ to the five 
chBdren of the late post captain Horatio 
Kelson Hoble, her husband^s son,” 50?. each* 
Her husband had two sons, Horatio Kelson* 
who had been a major in the Indian army, 
and was dead many years, and Jetrey, who 
had died shortly before the testatrix, and had 
been a post captain in the navy. There were 
five children of each son living at the date of 
the win. It was proved that the testatrix 
had been on terms of great intimacy and 
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aff^ctioE witb Jeffirey and his children, bnt 
had little intercourse with the children of 
Horatio Helson; that she had directed the 
widow of Jeffrey to be written to for the 
Christian names of her children shortly before 
making her will, and that when the will was 
read over to her, she had diiected the woid 
“post” to be inserted in the draft before 
“ captain” Held, that the children of Jeffrey, 
the post captain, were entitled to the legacies. 
M MUe, B li\ E., Eq., 140 ; 18 W. B. 881 
1. A father gave the residue of his property 
In trust for his four children, Ann, Charles, 
Florence Mary, and Agnes Emily. He had 
living four cMldien, Ann, Charles, Florence 
Mary, and Alice Martha. He had previously 
had a child, Agnes Emily, but she had been 
dead more than five years : — ^Held, that the 
name of Alice Martha must be substituted for 
that of Agnes Emily. Gfegoru v. Gregory, 19 
W. E 711. ^ 

A brother, having two sisters, E. B. and 
1. B., appointed J. M , E. C., and his sister 
E. B, joint executors of his entire property 
lor the purpose of putting it to the best 
advantage for “ his sister, wile, and childien ” : 
—Held, that E. B,, being the sister in the 
mind of the testator when making his will, 
was the person entitled to share in his 
property, and that 1. B. was not entitled to 
any share therein. Murphj \. Donnelly, 6 Ir. E., 
Iq., 208, 

3. A testator, by his will made in 1856, 

S ave a legacy of 10^. to his servant, Susanna 
ole. He had at that date a servant of that 
name, but in 1858 she married and left the 
testator’s service, although for five years she 
continued to be employed occasionally in his 
houso. When she left, her place was taken 
by her sister, Ann Cole. In 1871 the testator 
made a codicil, by which he gave a legacy of 
100/ “to my servant, Susanna Cole” At the 
date of the cochcil, Ann Cole was still in the 
lestatoFs service :~-Hcld, that Ann Cole was 
^titled to the legacy of 100/. Me Fry, 
V. Greenmm, 31 L. T., N. S., 8; 22 
Affirming 22 W. E. 679. 

1 men a legatee is once correctly described 
in a will, and the same name is mentioned 
again without any description, evidence is not 
admissible to show that a different person 
was wjtendecl. jmber v. Corkti, 16 L. E., 

Bq,615j29Ii.T.,H.S.,365. 

An aunt gave “to her niece Laura, the 
second daughter of her brother John Webbei ” 
^rtam chattels. In a subsequent part of her 

Webber » and othois, 50/.: and almost im- 
mediately afterwards “to each of her nieces 
the said Laura Webber ” and othem, 100/. • and 
state equally between 
Webber » and three otheis. 
nieces, one named 
of her brother 
. and the other named Laura Frances 
* brother William : 

- having once clearly and accurately 

aa^Laura “the 
nl her brother ton,” when- 
“her Um Laura” 
m |wt#6d to have 


was meant. 


show which of the two nieces 
S. 0. 29 L. L, N. S., 365. 

5. A father, by his will, appointed his son, 
“Forster Charter,” Ms executor, and made 
him his general devisee. At the date of the 
will he had two sons, William Forster Charter 
and Cbarles Charter. Another son, who was 
named Forster Charter, had died many years 
before. The elder son was usually called 
Willie, never Forster. He for many years 
had lived one hundred miles or more away 
from his father, was married, and he carried on 
an independent business as a butcher. The 
younger son, Chailes, lived with his father 
and mother, working on their farm. The will 
directed the “executor, Forster Charter,” to 
pay to the testator’s wife an annuity of 10/., 
and to allow her ordinary maintenance ‘*so 
long as they reside together in the same 
house. . . . But should they think proper to 
live separately, then, besides the annuity and 
the maintenance, ‘Forster Charter’ shall allow 
my wife, rent free, the use of the cottage,” 
which adjoined his house. Any difference 
between the executor and widow as to the 
latter’s maintenance was to be referred to the 
arbitration of a person named, who lived near 
the farm. On the hearing of the case, the 
evidence of the testator’s intention to make 
Charles Charter Ms executor and devisee was 
admitted Held, that such evidence was not 
admissible. But that, from the words ** so 
long as they reside together,” and from the 
other directions above mentioned, there was 
enough to show that the testator intended to 
mme his younger son Charles, and that the 
demonstration of the legatee thus afforded 
must prevail over the incorrect description of 
the legatee by the name “Forster Charter.” 
Charter v. Charter, 7 L. E., H. L., 364: 43 
L. J., P, 73; 2 L. E., P. & M , 315. 

6. An aunt bequeathed a legacy to a niece, 
whom she described as “Monimia Mahon, 
daughter of my brother Walter,” and it 
appeared that the only daughter of Walter 
named Monimia, had been married to a person 
named Smith, and was dead at the date of the 
beqiiest, as the testatrix w^as aware, but that 
she had another niece named Monimia Mahon 
who survived her. This lady, however, was 
not a daughter of Walter :-Eeld, that, 
notwithstanding the inaccuiaoyin the descrip- 

iegateo, the testatrix had indioat& 
with stifhcient ceitainty that the legacy was 
intended for the niece Monimia who survived 
11 H. E., Eq., 299. 

and descnption, parol extrinsic evidence will 
not be admitted to explain who were the 
intended objects of the testator’s bouniy 

8. Faroi evidence is admissible to prove th 

a person exactly answering to a descriptf *- * 
a will is not the person intended by f ^ 
tor, and that another person who 
exactly, ^ bub does substantially, 
description is the person intend 
testetor. Me Wooherton, 26 " 

471 ..,.,, 

father left a legacy to the children of his 
'•hter by any husband other han ffif 
''.s Fisher, of Bridge Street, Bath. Ttoe,: 
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each to the ** sai^eon ” and “ resident apothe- 
cary*’ ol the Bonthem Bispensaiy of Bath, 
or any who might hold the like situations at 
Ms decease, Tbeie two surgeons and 
no resident apothecaiy, but a “dispenser ” : — 
Held, that the three were entitled to nineteen 
guineas each. MlUs'V.JBartTum^ 25 Beav, 109. 

1. i. testator gave legacies of 25A each to 
the Kev, J. B , the Bev. N. L., and the Eev. 
I. B. C. W., desciibed as curates of a particular 
church. At the date of the will and the death 
of the testator, the Rev. J. B., the Rev, K. L,, 
and the Rev. W, C. B. were curates of the 
church: there never had been any cuiate of 
that church named W., but there was a clergy- 
man of that name whose initials were J. B. 0. : 
—■Held, that the Rev. J. D, C. W, was entitled 
to the legacy, and that extrinsic evidence of 
the testator’s intention was inadmissible, 
Wmfer V. St. Cdtliarim's College^ Camlridge^ 
16 B, R., Iq., 19 ; 42 L. J., Ch., 809 ; 28 L. T., 
H. S., 800. 


Bae almO'EmiTt, IV. l 


S, Besoription supplying a Hotive for the 
Gift. 




% A false character, attributed by a testator 
to a legatee, will not affect the validity of the 
l^cy, unless the false character has been 
wiuired by a fraud which has deceived the 
testator j and where the testator and legatee 
have a common knowledge of an immoral or 
criminal act, by which the legatee has acquired 
the false eliaractcr, the rights of the legatee, 
as such, will not he affected, it being no pait 
of the duty of couits of equity to punish 
parlies for immoml conduct, by depii'ving 
them of their civil rights 6rtles v. 6rile,% 1 
Keen 685 ; 5 L. J,, N, B , Ch., 46. 

3. If a legacy is given to a person under 
a imrtioular character, urhich he has falsely 
assumed, and which alone can be supposed 
the motive of the bounty, the rule of the civil 
law is adopted, and the legacy fails ; theiefore, 
where a legacy was given by a woman to a 
man in the character of her husband, whom 
she supposed and described as such, hut who, 
at the time of the marriage ceremony with 
her, had a wife living ; the Court in respect 
of his conduct held him not entitled; but 
inclined to think it would be othciwise where, 
from circumstances not moving from the lega- 
tee himself, the description is inapplicable, 
as where^ a testator gives a legacy to a child 
from motives of affection supposing it his own, 
but is imposed upon in that respect. Am 7 ieU 
V. Adbott, 4 Yes. 802. 

4. A legacy to A., described as, and believed 
hy the testator to be, his wife, A, being, in 
tet, aware that she had a husband living 
when ^6 went through the marriage ceremony 
with to testator, and during the whole cover- 
tpe, m void, WilMmon v. JmgUn, 2 L. R 

Ilf! uiM*!;' 

'given by the same testator to 


a sum of new dl per cent, annuities, upon 
trust to sell the same and apply the proceeds 
in the purchase of a life annuity in “the 
name and for the benefit of my housekeeper 
M. R., whether living in my service at the 
time of my death or not.” M. R. had left the 
testator’s service six or seven years before, 
and married in 1871, and her sister E. R, had 
been since 1870, and was, at the time of the 
testator’s death, in his seivice as his house- 
keeper: — Held, that the primary description 
of the legatee, “ my housekeeper,” and not 
the name, was in this case the guide to the 
testator’s intention, and that E. E. was en- 
titled to the fund. Be Mm% 19 B. R., Eq., 

I 331 ; 44 L. J., Ch., 255 ; 23 W. E. 376. 

6. A testator directed his trustees to set 
apart and invest 1,000Z., and to stand possessed 
thereof and the income thereof in trust for Y, 
for life, and, after his death, “in trust for 
his daughter, my godchild, for her sole and 
separate use.” Y., at the date of the will and 
the testator’s death, had a son who was the 
godchild of the testator, and a daughter 
who was married. The testator had not been 
sponsor to any of Y.’s children, except the son, 
and had left legacies to several other god- 
children of his, and was on intimate terras 
with the son, but not with his sister Held, 
that the son was entitled to the legacy, the 
leading motive of the bequest appearing to 
be that he was the testator’s godchild. Be 
BUy^iey, 9 Ir. E., Eq., 413. 

7. A testator, by his will made in 1856, 
gave a legacy of 102. to his servant, Susanna 
Cole. He had at that date a servant of that 
name, but in 1858 she married and left the 
testator’s service, although for five years she 
continued to be employed occasionally in his 
house. When she left her place was taken 
by her sister, Ann Cole. In 1871 the testator 
made a codicil, by which he gave a legacy of 
1002 “ to my servant, Susanna Cole.” At the 
date of the codicil, Ann Cole was still in the 
testator’s service Held, that Ann Cole was 
entitled to the legacy of 1002. Be Fni, 
Matthews v. Greenman, 31 B. T. 8 ; 22 W, R 
813. Affirming 22 W. R. 679. 


Gifts to Be^uteA Wife or Husband,’] See 
XXIV. ante. 


8. Assumed Kames, Mcknames, 
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8. The Court will not allow parol evidence 
to explain a blank in a will; but where a 
legatee is nicknamed, or where there are two 
of the same name, parol evidence will be 
admitted to explain. Baylis v. AU.^Gen,,^ 
14?* Beaumont v. Bell^ 2 E. W. 

When a person is mentioned by a nickname, 
or where there have been two, who have had 
the same Christian and surname, parol evi- 
dence has been admitted to ascertain whom 
to testator meant. Ih. ” 

^ 9. A legacy having been given to a IwatOe, 
in a name which she had for nmny years 
assumed, the Court will direct an inquirv whO 
was the person meant. JSfeatfmm^r, MM. 
Baml 316, 
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Ms wife were dead, and their children had 
other legacies under it, and testator had only 
one brother, S., having a wife and children, 
whom he had been in the habit of calling E. : 
his children held to be entitled upon these 
circumstances. Parmis v. Parsons^ 1 Ves. J. 
266. 

1. Legacy to “ Mrs. G.” Evidence admitted 
to prove who was intended, Alhott v. Massie, 
3 Ves. 148. 

2. The testatrix bequeathed to Mrs, and 
Miss B., the widow and daughter of the late 
B., 200^. each ; at the date of the testamentary 
instrument there were no persons answering 
the description. The legacy was claimed by 
a Mrs. W., tbe daughter of the late B., and 
her daughter, Miss W. (the granddaughter of 
the late B.) ; it was proved that the testatrix 
was intimately acquainted with the late B. 
and also with Mrs. and Miss W., and used to 
call them by Mrs. W.\ maiden name of B. : — 
Held, that this evidence was admissible, and 
Mrs, and Miss W. were declaied to be entitled 
to tbe legacies, Lee v. Pam^ 4 Hare 251 ; 14 
L. J., K. S., Gh., 346 ; 9 Jur. 247. And see 
id, 24. 

3. Annuity bequeathed to testator’s brother 
Edward for life, remainder to his children by 
his present wife ; at the date of the will 
Edward and his wife were dead, and their 
children had other legacies under it, and 
testator had only one brother bamuel, having 
a wife and children, whom he had been in the 
habit of calling Edward and Ned. Ilis chil- 
dren ; — Held, to be entitled upon these circu- 
stances. Parsom v. Parsons, 1 Ves. J. 266. 


4. Equivocation. 

4. Latent ambiguity arises dehors the will, 
and evidence is admissible to explain ii ; as 
in case of two manors of the same name, or 
an inadequate desciiption of a child ; not to 
explain a patent ambiguity upon the face of 
the will. Baugh v. Bead, 1 Ves. J. 269; 3 
Bro. 0. 0. 192. 

6. Two schools in the same town, one a free 
school, and the other a charity school for boys 
and girls: A. devises 500Z. to the charity 
school ; and though both be charity schools, 
yet only the charity school for boys and girls 
shall take. Att.'-Gen, v. Hudson^ 1 B. W, 674. 

6. Legacy to ** E. 0., my nephew, the son of 
Joseph G. other clauses describing “my 
nephew B. G.” generally, and one legacy to 

my nephew E. G., the son of John G.” The 
testator had only two brothers, John anclT. 0., 
each having a son named E. G. Parol evidence 
admitted to resohe this latent ambiguity, 
showing intimacy with the son of John 0,, 
and very slight knowledge of the other 0.; 
the legacy was decreed to the former. €me^ 
hss V, Careless, 19 Ves. 601 ; 1 Meriv. 384, 

7. Legacy to Miss S. ; if more than one 
person answering that description must be 
intended the eldest. Lee v. Pain, 4 Hare 249, 
And see id, 24 ; 14 L. J., N. B., Oh,, 846 j 9 Jur. 

^ ^ 47 , 

A testator, who was a farmer, by his will 
^ve a legacy in these terms : ** To W, B., one 
my liming men.” At the date of the 
i testator’^ will, and at the time of his death, 
; be , had two persons in his service named 



W. E.; one of them was a farming man, and 
the other was employed both in the house and 
in the farm : — Held (upon some evidence that 
the testator intended to benefit the latter), 
that the latter, and not the former, was en- 
titled to the legacy. Meymlds Y, WheUn, 16 
L. J., N. S„ Oh., 434. 

9. Devise “ to William MarshaE, my second 
cousin,” The testator had no second cousin 
so named, but he had two first cousins once 
removed, one named William Marshall, the 
other named William John Eohert Blandford 
Marshall : — Held, a latent ambiguity, and 
parol evidence admitted to dissolve it. Bennett 
v. Marshall, 2 Kay & J. 740. 

10. Testator bequeathed his residue to his 
first cousins, the children of his father’s 
biother of the name of G. The testator’s 
father had two brothers of the name of 0., 
both of whom had left childien Held, that 
the bequest was not \oid for uncertainty, but 
that the children of both the brothers were 
entitled to share in the residue. Mare r. 
Cartridge, 13 Sim. 165. 

11 A testator having several nephews, 
among them Joseph Healy, the son of his 
deceased brother James, and Joseph Healy, 
the son of a living brother Joseph, devised his 
farm to “my nephew Joseph Healy,” with 
remainder, in case of his death without issue, 
to his nephew Thomas Healy. He bequeathed 
to his brother Joseph 300^., legacies to Thomas 
Healy and three other nephews, “ all of whom 
are cMldren of my brother the late James 
Healy.” To a niece, “ daughter of my brother 
Joseph Healy,” and to “Joseph Healy, only 
son of my brother Joseph Healy aforesaid,” 
200Z., to be paid to him at such time and in 
such manner as his said brother Joseph Healy 
should direct. He bequeathed the residue of 
his property of every kind to his ‘^said 
nephew Joseph Healy ” :-~Hel(l, that Joseph, 
the son of James, took the farm and the 
residue. Mealy v. Mealy, 9 Ir. E., Eq., 418. 

Before resorting to parol evidence to explain 
a latent ambiguity, the Court should be satis- 
fied that the ambiguity cannot be removed by 
the construction of the will itself, having 
regard to the circumstances surrounding the 
testator. Tb, 

12. Gift to “my granddaughter E. B.” 
There were two of that name, one of them 
constantly visiting the testator, and much 
noticed by him, and the other not: — Held, 
that the former was entitled to the legacy, 
Jefferies v, Aiiehell, 20 Beav. 16. 

13. A devise to my son E, F., and then to 
my grandson H. E. (the testator having two 
grandsons of that name through difierent 
sons), does not necessarily mean to H. F., son 
of E. F. ; and parol evidence is admissible to 
show which was meant. PUni^hg V. Mem^ 
ing, 8 Jur., H. S,, 1042; 31 L, J., Bxch*, 419; 
10 W. R. 778 ; 6 L. T., H. S., 896. 

14. An aunt, after making specific bequests 
to her niece Clara and “ my niece Laura, second 
daughter of my brother J, H, W.,” bequeathed 
as follows; *‘To each of my nieces, K. G„ 
H. M, T*, H. B,, and Laura W„ 601,” and further 
bequeathed each of my nieces, 0. W#, 
Laura W., E. W., M. B. S. S., and 1. G. B., 1001,” 
and gave the residue in trust for M. B. 
Laura W., E. G. M., and E, W.’’ The testatrix 
had two nieces, one Laura W., a daughtfe| pf 


" S t 111 




in the description of the devisee, and conse- 
quently that Henry and not Bobert was entitled 
to take under these devises, and parol evidence 
was admitted to explain the ambiguity. JBmd- 
sliaw V. jBmdshem, 2 Y. & Coll. 72 : 6 L. J 
H. S., Exch.Eq.,!. 

4. Bequest to “ Francis G-., the youngest son 

of my bi other Francis G.*’ 

of Francis G. f 
youngest son being ] 
and his eldest Arthur Fj 


There was no son 
anpvering the description ; his 
named Arthur Charles, 

. Fiancis, In support of 
the claim of the youngest son, parol evidence 
wp admitted of a bequest to him, by a prior 
will, of the same property, and of a general 
belief that the testator was his godfather? 
—Held, that the youngest was entitled to the 
legacy. Be Gregory^ 34 Beav. 600; 11 Jur.. 
N. S., 364 ; 13 W. E. 828 ; 6 N. E. 282. * 

5. A testator devised fieehold property to 
trustees to the use of his son George Gilietfe 
for life, and after his decease to the use of 
«Eobert Gillett, the fourth son of George 
Gulett,’ in fee, ^ in case he should attain 
twenty-one ; but if he should die under that 
age, to the use of the fifth son in fee, and if 
lie should die under twenty-one, to the first 
son coming after the fifth who should attain 
twenty-one. Eobert Henry GElett was the 
third, and John William Gillett was the fourth 
son of George Gillett, who had seven sons. 
There wore reasons apparent why the testator 
passed over the fiist and second sons, but none 
tor omitting the^ third son-.— Held, that the 
<^ver the description, and 
that Eobert Henry Gillett, the third son, took 
under the de\ise. mUtU v. Qmie, 10 B. B., 

» 20 ; 30 L. J., Ch , 818 ; 18 W. E. 423 : 22 


01 Gift to aa Eldest, Youngest, or other Son. 

L A bequest “ to my nephew John Hewbolt, 
second son of the Eev. W. S. N., vicar of 
Somerton, Somerset,” The vicar of Somerton 
at the date of the wiil was the Eev. W. E. H., 
who was brother-in-law to the testatrix, his 
secopd sotfs name was R, H. N., and Ins third 
son’s name was JolmPiyce Nowbolt •— Hold, 
mt It was a good bequest to the third son 
John Pryce Nowbolt, and that his description 
OT the name “ John ” was suificient to make 
%m mnm nmMs ovomomG the error dehorn)- 
WmMt V. Bryce, U Sim, 354 ; 8 Jur. 

1112 . 

% A. beqnctttied i,mi in trast for his 
btofher for hfo, and after his decease upon 
trus^t to pay or diiide the principal unto or 
^ually between the child or children of the 
TOther living at his decease except Thomas 
(his eldest son), and the issue then living- of 
uny (except Tliomus) then dead, such issue 
taxing their paumt’s share oulv. It “was 
shown by evident c, that Thom.is was the 
youngc'^t son of the tcstatoi’s brother at his 
decease; and that, to his know ledge, when he 
made hw will, the eldest sonol hisbiotherwas 
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perscmal and chattel property absolutely, and 
appointed her sole residnary legatee Held, 
upon the constmction of the will, that the 
words “ my friends ” were capable of meaning 
the testator^s kindred who would have taken 
his interest in the lands but for the interposed 
devise to his wife ; that the devise over, on the 
death or marriage of the wife, was not void for 
nncertainty;^ and that upon her death the 
testator^s heir-at-law became entitled under 
the devise. Coogan v. Mayden^ 4 L. E., Ir., 585 

III. GIFT TO OFFSPEHSTG. 

1. A gift of personalty by will to A. for 
life, remainder to her children ; but if there 
should not be any child or offspring,” then 
a legacy to B,, and the remainder to other 
persons. A. died, leaving only grandchildren : 
— Held, that the legacy to B. failed, offspring 
meaning issue beyond children. Thompson v. 
Semley, 3 Drew. 7 ; 18 Jur. 973 ; 24 L. J., Ch., 
327; 3Bq.Eep.59. 

2. A testator directed a policy on the life of 
his son, to be settled, and the interest to be 
paid to his son’s widow for life, and after 
her decease to her offspring : — Held, that the 
children of his son, who survived him, were 
entitled, to the exclusion of grandchildren. 
XdstOT V, Tidd^ 29 Beav. (518. 

3. The word “ offspring ” in its natnral and 
proper sense, means lineal issue, or descend- 
ants. Young v. Bmies, 9 Jur., N. 8., 399 ; 32 
L. J., Ch., 372 ; 11 W. E. 452 ; 8 L. T., K. S., 
80 ; 2 Dr. & Sm. 167 ; 1 N. E. 419. 

Where there is a gift of personalty for life 
to a testator’s son, and ** at his death to my 
surviving daughters, and their lawful off- 
spring,” that is a gift to the daughters only 
who survive the son, absolutely, the word 
“offspring” being a word of limitation, and 
meaning the same as “issue.*’ Ib, 

IV. GIFT TO AH OEPHAH. 

4. A testatrix devised the rents and profits 
of houses to be applied ** for and towards the 
maintenance, education, and support of my 
granddaughter until she arrives at twenty-one, 
provided she be left an orphan, unprovided 
for, and lives with part of my family. On a 
bill by the granddaughter, an infant, by her 
father as next friend, the mother being dead 
at the time of the execution ot the will ■ 
Held,^that she was not an orphan within the 
meaning of the will, and the rents and profits 
were not applicable to her support or educa- 
tion, GuilmeUe v, Wosso^, 7 B. T., K. S., 190. 

V. GIFT TO A SOH OE A OHILB. 

5. A testator at the time of making his will 
had four children, one of them married (who 
had then one daughter), and three others 
unmarried. He gave an estate to one of the 
four for life, remainder to ** one child ” of each, 
provided that if the throe then unmarried, 
3Wiing them, should never have any lawM 
cMl<hfen, their part should go to the next of 
TO . — Held, that the first-born clrild of each of 
the ‘four children took a fourth share in fee, 

, a^ithey successively came in 
J J 532 ; 3 dur. 839. 




j 6^. A testator devised certain estates In re- 
I mainder to “a son of my nephew J. W,, his 
heirs and assigns.” J, W. had three sons, the 
two elder of whom died infants and unmarried * 
—Held, that the eldest son of J, W, took an 
estate in fee-simple in remainder in the estates, 
Ashbmnor v. Wilson, 19 L. J., H. S., Oh., 330 
14 Jur. 497. 

7. A., having a power to appoint real estate 
and 4,0001,, to all or any, or one or more of the 
children, or more remote issue of his marriage, 
made his will before any child was born, 
but while his wife was eneeinfe, bequeathing 
all his property on trust in the event of his 
leaving one child, that he or she should inherit 
all his landed and personal property ; but in 
case of his leaving a son and daughter, he 
devised and bequeathed aE his landed and 
? property to his son, save and except 

4,OOOZ. to his daughter. He afterwards died, 
havmg no real estate except what was the 
subject of the power, but considerable per- 
sonal estate, and leaving two sons and two 
daughters Held, that the will did not ope- 
rate as an execution of the power over the 
real estate, as the devise was either void for 
uncertainty, or conditional on events which 
had not happened. Mussell v. Bussell, 12 Ir. 
Ch. E. 377. 

Gift to a Mrst, Second, Eldest, Yotmger, 
OT oilier Child or Son.’] See yoUE0BB 
Childben. 


VI, GOHSTBtrCTIOH OF THE WOEB BH- 
MAEEIEB” IH BIEECT GIFTS AHB 
GIFTS OVEE, 

1 , In General, 

% MuiitationfoMseiof MnofaFema Comrte 
as if She had died ChmarrieS, See 
XXVIH. VII. ante. 

3. Gift Out on Death Unmarried or Wlthmt 
Issue. “And,'^ when comtrmd “ OrJ^ 
See XI. II. 2, and iii. 7 ante. 

See also Settlement, X, x, 

1. In General. 

8. The word “unmarried” is flexible in its 
meaning, and may be construed to mean 
“ never having been married,” or simply 
“unmarried at the time of the death,” 
according to the obvious meaning of the 
paities, as manifested by the words of the 
instrument, or the nature of the transaction 
itself. Coventry v. Lmderdah (Marl), 10 Jur, 
793. 

9. Limitation over upon the death of a per- 
son unmarried and without issue, unmarried, 
in its usual sense, meaning never having been 
married ; “and ’* was construed “or,” to afford 
a reasonable construction. Maberly v. MfedCf 
3 Tes. 450. 

10. Bequest to the son and. unmarried daugh- 
ters of G. B. 0., as he, Q, B* might wpl 
direct, and failing such direction, to than 
equally Held, that the word “ unmarried ” 
had reference to the state of G, B. G.*s family 
at the date of the will, and that therefore 
daughters of Q. B. G,, who were unmarried at 
the date of the will, were not excluded from 
partici^tlng in the benefit of the bequest by 
the circumstance of their having afterward! 
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married in the lifetime of the testator. Will 
V. Mihertson, 18 Jitr. 635 ; 23 L. J,, Ch., 241 ; 2 
Bq, Bep, 15 ; 4 De G. M. & G. 781, Eeversing 
17 Jnr, 874 ; 22 L. J., Ch., 1054 ; 1 W. B. 464 ; 
I Eq. Bep. 245. 

1. A testator gave a legacy to his daughter 
(a spinster) at her mother’s decease, if she 
should be then unmarried, as an outfit and to 
answer her immediate purposes: — Held, by 
Stuart, V.-O., not conclusively forfeited upon 
her marrying in her mother’s lifetime. But 
on appeal: — Held, upon the construction of 
the context and upon a compaiison of the use 
of the word “ unmarried” in the bequest with 
its use in other parts of the will, that it meant 
** without having been married.” Me Thistle^ 
thmaite's Trmt, 3 W. B. 466; 1 Jnr., N. S., 
570, And on appeal, S. C. mm. Me Thistle- 
thmyie's Tfm% 1 Jur., N. S., 881 : 24 L. 3., 
Oh., 712; 3W.B.62a 

2. Construed to mean wifeless. Me Sanders^ 
1 B. B., Bq., 675 ; 12 Jur., K. S., 351 ; 14 W. B. 
676, 

3. Bequest of 1002. each to the two sisters, 
and his ornaments to he equally divided 
amongst the unmanied ones :~-Held, that the 
class of unmarried daughters was to be as- 
certained at Ms death. Mlagrove v. Coore^ 27 
Beav, 138. 

4. Gift to the wife of the use of all testator’s 
property (following an absolute bequest of 5002. 
to her), for the benefit of herself and unmarried 
Children that they misrht be comfortably pro- 
vided for during her hfe :~-Reld, to confer on 
the wife and the children who were unmarried 
at the testator’s death an equal share in the 
income of the property during the life of wife. 
JnhUr V. Mihcr^ 9 Sinr. 603. 

5. The expre<?sion without being married,” 
in a will, construed, ar cording to the common 
acceptation, ** without ever ha\ing been mar- 
ried/’ The word “ children,” legally construed, 
is confined to legitimate children. JBett v. 
JPhm, 7 ?es. 458. 

6. Property was given by wdU to trustees in 
tnrst for A. for life, but if he should die 
unmarried,” to be equally divided between the 
children of B. At the dale of the will A. was 
a bacheloT, and at the time of his death he 
was a widower:— Held, that, in the absence of 
context showing a contrary intention, the word 
‘unmarried” must be construed according to 

Its ordinary or primary meaning, as “never 
haying been married,’’ and therefore that the 
gift to the childien of B. did not take effect. 
JJalTympIev. Hall 16 L. B.. Ch. H 715 - 
L- J.. Oh., 302 ; 28 W. B. 4^. ’ ’ ' 

7. Ato^titorgavc his trustees all his resi- 
tlmry estete for his two daughters in equal 
^aros, .sulueot as thereinafter mentioned. He 
deoiaretl tot the shares of his children should 
be TOsted interests in them at the age of 
^mty-four or marriage with consent. The 
were to pay the dividends to his 
to^'h,ers dnmg their lives without antioipa- 
faon. E^h daughter was to have power to , 
topase of her share by will on attainingtwento 
a daughter iL ' 
^ to go to the other. The 
tiJe dividends of the 
SSfl * *■ daughte whose interest had not 

ecome vested ftr htt maintenance, etc. The 


married as aforesaid, then he gave the whole 
of his residuary estate equally amongst his 
brothers and sisters. One of the daughters 
died ^ an infant, and without having been 
married. The other attained twenty-one and 

maiTied, hut had not attained twenty-four : 

Held, that the gift over could not any longer 
by possibility take effect, the Court refusmo- 
to change “and” into “or,” or to give “urn 
married” any other than its primary sense of 
never having been married. Bfomie v. Cooh 
15 W, B. 576. 

8. A father devised and bequeathed free- 
hold, leasehold, and personal property, and 
the rents, issues, and profits, to trustees to 
pay to or permit his daughters, A. and L., to 
receive in equal shares for their lives, for their 
separate use, and after their deaths to convey 
and assure, assign, pay, and transfer the whole 
unto and equally between the husbands of 
his daughters, to hold to them and their 
heirs, executors, administrators, and assigns 
Provided always, that if either of his daughters 
should happen to depart this life unmarried, 
then and in such case the share of such 
daughter, in and to his trust estate, should 
accrue and belong to the survivor of them, 
pd be taken and enjoyed by her for her life 
in like manner as was directed with respect 
to her original share, and on her death the 
whole should devolve to, and should be cou- 
f yeyed and assured, assigned and transferred, 

I to the husband of his surviving daughter, as 
was with respect to her original share. After 
» the testator’s death, li. married, and her hus- 
band died in her lifetime, having by his will 
given to her all his interest under the tes- 
tator’s will. Subsequently, a portion of the 
tieehold property devised by the testator on 
trust for L. and her husband was put up for 
sale, and at the sale W. became the purchaser. 
Pie, afterwards, upon investigating the title, 
objected to complete his purchase, upon the 
ground that L. might marry again, and that if 
her second or any subsequent husband sur- 
vived her, he would, under the will of the 
testator, be entitled to the property put ud 
for sale. Thereupon, a bill for specific per- 
formance was filed against him, and he de- 
murred to the bill for want of equity : Held 

that the property given to the trustees upon 
trust for' L, and her husband, vested in the 
first husband whom she married, subject to 
her lire estate, and that this vested remainder 
passed under the husband’s will to L. JRad- 

{ 7L. E., Oh., 

7 , W, B B2. Beversmg 12 L. B., Eq,, 105 ; 

N si’ 674 T.; 

Held, therefore, that the title was one which 
acce^°“ purchaser to 

ti,?®-?.’ “unmanied” in 

mailed.’ 

s. A testator by his 
freehold and leasehold estates 

Rising- therefrom to pay an annual 
jointly, 

predeceased E., to B. “so Itto 
as she oontpues unmarried.” Before hS 
Bcm ^ ^th to son obtained a divorce from.*]®. ' 


WILL — Gifts to Peesoh^s BEsiONATis, Etc. 


He was now dead, and B. had not been re- 
mpriecl. On an application that the leceiver 
might be directed to pay B. the arrears unpaid 
since her husband’s death, and continue to 
pay the annuity :-~Held, that the phrase » so 
long as she continues unmarried ” was not 
equivalent to “during widowhood,” and that, 
although B. was not a widow, as she was the 
“ E.” named in the will, and was unmarried, 
’.he was entitled to the annuit}^ so long as she 
1 emained unmarried. Knox v. Wells^ 48 L. T. 
h55; 31 W. E. 559. 

1. A testatrix, by her will made in 1860, 
bequeathed a fund to trustees, on trust to pay 
1 he income to her husband for life, and on his 
loath to divide the fnnd into four equal parts, 
ind, as to one of the parts, “upon tiust to 
pay the same to J. H., spinster, if she be then 
sole and unmarried, but, if she be then 
married,” the testatrix directed her trustees 
to pay the income of the fonith part to 
J. H. for her life, for her separate use, and 
after her death to hold it on tiust for her 
children. In June 1878 the testatrix died, 
and her hu&band^died in Apiii 1883. In April 
1861 J. H. married, and in November 1878 
a decree absolute was made for the dissolution 
of her maiiiage. There were tlute children 
of the mairiage. J. H. did not many again : 
— Held, that the words “then sole and un- 
married ” meant “ not having a husband ” at 
the time of the death of the tenant for life, 
and that in the events which had happened, 
J. H. was absolutely entitled to the one-tourth 
share. He Lesmc/Jiam' s Tmsts^ 24 L. K., Oh. H., 
703; 49 L. T. 235; 32 W. E. 116. 

Knprovlded for hy Marrmyc."] 2. A testator 
bequeaths the sum of 400Z. steiling to each of 
his sister’s children that may be alive and un- 
provided for by mariiage at her death ; and in 
a subsequent passage ot his will adds, “ I ha^ e 
left small legacies to my sister’s children, that 
they may not in their turn become the prey 
of unprincipled men”:— Held, that this was 
a bequest to daughters only, and not to sons : 
that “unprovided for by maiiiage” meant 
“unmairied”: that a daughter who was a 
widow at her mother’s death was entitled to 
her legacy of 400Z. Hwhbar v. Boldero, 4 L. J., 
€h., 76. 

Gift of Annuity to Wife during Widowhood 
— -Inmlid Marnayen'\ 3. A testator by his 
will gave the proceeds of sale of his residuary 
estate to trustees, on trust to pay to his wife 
B within one month after his decease, a 
legacy of 200^., and in addition thereto to pay 
to Ms said wife, “so long as she shall continue 
my widow and unmarried,” an annuity of 
commencing from the date of his decease, 
otherwise in lieu and in substitution of 
the said annuity, at the option of my said 
wife, if she shall prefer it, a legacy of 2,0004 
A.n<i I direct that the provision hereby made 
for my said wife shall be in lion and satisfao- 
fioa of any dower or thirds to Which she 
might he entitled out of my estate,” After 
the date of the will the marriage was, in a 
suit in the Divorce Court instituted by the 
Wife declared void ah initio^ on the ground 
of the impotency of the testator* He died 
without altering his will:— Hel4 that the 
late wife was entitled to a legacy of 2004, but 






that she could not claim the annuity inasmuch 
as she, never having been in law the wife of 
the testator, never could be or continue his 
widow, and the annuity was therefore given 
for a period which could never come into 
existence. He Hoddinyton, Hoddinr/ton v. 
Clanat, 22 L. E., Ch. D., 597 ; 52 L. J., Ch. B 
239; 48 L. T. 110; 31 W. E. 449. Affirmed 
25 L. E., Ch. D., 683 ; 53 L. J., Ch., 475; 50 
L T. 761 ; 32 W. E. 448. 

Held, also, that she could not take the 
2,0004 which was given in substitution for 
the annuity to which she was not entitled. 
lb. 

4. A testator gives to his mother an annuity 
for life, and after her decease to his sister, if 
she be a widow, but not otherwise, but to 
revolt back to his cMldien after her death. 
At the death of the testator and of the mother, 
who survived him, the sister was a married 
woman :— Held, that the sister, on afterwards 
becoming a widow, was not entitled to the 
annuity. BaHleman v. Murchison. 2 Buss. & 

M. 136 ; 9 L. J., Ch., 60. 

5. Bequest to Lady C., a widow of Sir N. 0., 
considered valid although at the date of the 
will she had manied a second husband, E., 
and the fact of that marriage was unknown 
to the testator, and she continued to call 
herteelf Lady C. The bequest was the bequest 
of a fund to tiustees to pay to her the dividends 
so long as she should continue single and 
unmariied; and if she should anticipate such 
dividends, then the fund to become part of 
the testator’s residue Held, that she took 
an absolute interest in the fund. Mshton v* 
Cohh, 0 Sim. 615; 5 Mjd. & C. 145; 9 L. J 

N. S.,Ch.,110; 4Jiir. 261. 

8 ^e also Settlement, X. x. 

VII. OTHEE WOEBS OF BESCEIFriOK. 

6. A legacy was given to A. “if not an 
uncerfcificated bankiupt at the testator’s death.” 
He was a bankrupt at the testator’s death, 

I but his bankruptcy was annulled four mouths 
alterwards : -Held, that he was not entitled 
I to the legacy. Cox v. FmiUanmc, 6 L. E., Ea . 

! 482. 

I 7. A bequest to Eoman Catholic bishops 
and their successors is void, no such characters 
being known to the laws of Ireland ; but 
wheie they are particularly named, though so 
described, the bequest is good, for their joint 
lives, subject to the control of the Court of 
Chancery. AU,-Gen. v. Homer. 1 Ball &; B. 
145. 

8. A testator, by a codicil to his will having 
devised certain lands to trustees for charitable 
purposes, and having recited that they were 
then let at a clear yearly rent of 2374, which he 
directed to be appropiiated in the particular 
manner specified in the codicil for the main- 
tenance of an almshouse, etc., declared that 
in the event of there being an increase in the 
rents by any new letting, the sui-plus so to 
arise should go to the only use and behoof of 
the person or persons of theS* and 0, families 
who, for the time being, should he lord or 
lords, lady or ladies, of the manor of D. ; andi 
in case the said families did not protect the^ 
said charities, pr if the said families should 
become erniinct^ then and in either of said 

•M'., 
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cases tlie trustees were to apply the said 
atiMits rents in addition to the former pro- 
irisions for the ohaiity* After the death of 
the testator, the families of S. and C. sold the 
manor of B. Held, that the families of S. and 
0* had not, by the sale of the manor of B,, 
become extinct within the meaning of the 
codicil CharitaUe Dmintion^ and JBer^uests 
{tmimhdonej B </) r. Dv Cliffordy 1 Br. & 
War. 245. 

1. By articles of agreement of the 19th 
Hovemher 1812, purporting to ho made in con- 
templation of a then intended and soon after 
solemnised marriage, it was declared that 
6001, portion of the wife’s fortune, should be 
secured by the bond and warrant of her father 
B. On the 19th January 1826 L. made his 
last will and testament, wherein he (coiiectly) 
recited that he wa's tenant for life of the lands 
of Aggarcl, which, by the terms of hi& mairiage 
BCitlement, were charged with 4,0001 for his 
daughters in such shares as he should by will 
or other wilting appoint, and he theieby 
further (erroneously) lecitcd that the sum of 

was on the marriage of his daughter 
charged for her on the lands, and he theieby 
directed the said last-montioned sura, to- 
gether with other sums amounting to 1,1001 
to be for her, his mairied danghteiS portion, 
and he then also appointed thiee several sums 
of 900?. each to his thud, lonrtb, and fifth 
daughters, which, with sums cliarged on other 
lands, made each -ndd, that the will 
sufficiently Indicated an intention on the part 
of the testatoi to appoint the 600?. to his 
married daughter, notwithstanding that he 
had nut therein made any appuintmcnt to her 
b} name. jButle Lamhcrt^ 15 W. 11 913, 

2. A. gave her residuuy edate equally 
among sucli of her mpheus and nieces as 
should *‘be” in Bngl.ind at the time of hei 
decease, and the c hihhen of such as should be 
then dead “living” in Endund, .such childien 
taking only the part ni s’ shaie, and her great- 
nieoe J. G., and the children of her deceased 
liiC© M. W,, such* last-mentioned cluldien 
only to take one of such shares in light of 
their mother equally among them —Held, 
that two nieces who had for many jears been 
permanently settled in Aracrk a weie excluded. 
That two mcies who at the time of the testa- 
tors death were tcmpoiaiily m Iieknd weie 
not excluded, and that J. G and the children 
ofM.W. were entitled to claim double mteiests 
as parties named, and ns mclufied m the class. 
Wmdi V. Tmnley, 1 W. E 504 ; 23 L. J., Ch» 
281 ; a Jim, JSf. S., 41 ; 11 Haie 314. 

3. Bevise of several estates to A. for life, 
with remainder to trustees to preseive con- 
tingent remainders, with remainder to the 
first and other sons of A. in tail male, with 
divers remainders over, with power to the ' 

; i>ersoas’ from time to time entitled to the ; 
'■ ’estates devised, to lease all such estates, i 
- except I an estate called Juts, and with a 
direction that the persons who should be 
end lied to and possessed of the devised 
sbfjuld not lease the estate called Jufe 
part thereof^ and that eyery such ^ 
hould live and reside m the laid ' 
lied Juts,, and, for default IhCtnof, 
vised estates to go over to the person, | 
if the person rmsing 1 


■ 1.4;’V ‘ ' 


actually dead:— Held, in a suit by parties 
making title under a recovery suffered by A, 
and his eldest son against a purchaser for 
specific performance, that it was too uncertain 
what the testator meant by the words live 
ancl reside, for the Court to determine that 
there had been a forfeiture, and specific per- 
formance decreed. FMngliam v. Bromley^ 
T. & E. 530. 

4 Bequest in a will “ to such of my nephews 
and nieces as shall at my decease be residing 
in this country.” At the date of the will, and 
at her death, the testatrix had one nephew 
residing in the United States, and another in 
the East Indies. A thiid nephew was a sea- 
faiing person, born and in his youth resident 
in Durham, wheie the testatrix resided. He 
was thenceforth continually a seafaring man, 
without any fixed lesidence on shore, living, 
however, occasionally at Dm ham, and some- 
times in Ireland. He mairied an Irishwoman 
in Tieland, but neither did he provide any 
fixed residence for her, and she sometimes 
lived in England, sometimes in Ireland. At 
the time of the death of the testatrix this 
nephew was in Belfast Harbour, on board 
ship, having just arrived from North America : 
—Held, that he was entitled within the words 
“ residing in this country.” Dale v. Atidmon, 
3Jur,N S,4L 

5. A father directed the residue of Ms estate 
to be divided into fourteen eqnal parts, and 
gave one such part to the daughters of his 
late niece, and one other part to each of thir- 
teen persons or such of them as should be 
living m England at his death Held, that 
there was an intestacy as to the shares of the 
persons who were not living in England at 
the time of his death. Moss v. lies, 20 W. B. 
858. 

Conditions as to Itesidenee.'] See CONDITIOK, 
XVI. 


XXXIL Gifts to a Class. 

Class, What is, 7759. 

TIAm AsoeHamed in Case of Gifts io 
Children, 7760. 

Gifts to Children “ to he Morn^^ or to do 
MegottenC 7771. 

Gifts to Children Born'' or Begotten f 

mi. 

Children m Ventre sa Mire, 7776. 

Gifts to a Class from A, downwards, 
7776. 

Gifts to a Class of Persons ^Hlmn Ivoing-^ 
See Vestkb, Contingent, aiib 
Eotcjke Inteeests, I. X. ^ 

When Aseeriained in Gifts to (f 
Mn, Melations, md Other 
Persons. See Speoipio 
M%smdie im Wmihr of Bee % tw, erne, 
Zapse in G^s to. See XBift 
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Mde againMi Psrp&imiM0 Eefe 
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; As Ohjeets . of Bpedal Powers,^ and as 
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XIII* Sifis to First, Seeoni, ete,, VMldren, 
md Mwtuafmh ddween MMest and 
Younger Chldrcn. See YouxacE 
Childbek. 

XIV. &ifis hj Wag of Siilstltutmi. See LVIII. 
and LXVIT. gmt, 

XV. Gifts to Sim %i ors. See LI. post. 

XVI. Vesting of Interests in. See Vested, 
COXTINGEXT, AND FUTEEE IN- 
TERESTS. 

XVII. Might to Intel mediate Ments and Pro- 
fits. See LII. I , II., and iii. jmst. 


I. CLASS WHAT IS. 


1. A testator directed Ills property to be 
sold, and tlie proceeds to be di\3dcd between 
Ills three sons and his daughter (naming them), 
or as many of them as should be then hving. 
He then leferred to a power of appointment 
over a fund under his marriage settlement, 
and of the appointment of 2,0002 , pait iheieof , 
to his daughter on her mariiage, and declared 
Ms wish to be that the residue should be 
“equally divided among my sons, as also any 
other sum of money that I may die possessed 
of’’: — Held, that the gift of the lesidue of 
the trust tund was made to Ms sons as a class 
generally, and not to the throe sons named in 
the previous gilt. litzrog y. MioJmond (i5?/7*!f), 

5 Jur., H. S , 971 ; 28 L. J , Ch , 750 ; 27 Beav. 186. 

2. Bequost to wife lor life, and atterwards 
to all testator’s nephews and nieces living at 
the death of his wife, namely, “ all the children 
of my brother S. N etc (naming the greater 
part, but not the whole of his brotheis and 
sisters, and excepting one of his nieces by 
name, and giving her a legacy) —Held, that 
Ibis was not a gift to a class consisting of all 
the testator’s nephews and nieces, but to the 
chihiren only ot those biotlieis and sisteis 
who weie specifically named. Me Midi, 4 
W. B. 194; 21 Beav. 314. 

3. Peisonal pioperfcy was bequeathed to 
trustees in tiust tor A. for life, and if she 
should have children that survived hei, then 
at her death for her children equ«ally ; but if 
she should have no heirs, the trust fund was 
then bequeathed to B., who was A.’s mother, 
and her heirs : — Held, that upon the death of 
A., without having ever had any issue, the gift 
over took effect, and that B. and all her 
children other than A, became entitled to 
the fund as ^oint tenants. MaUn v. Miekolson, 

6 L. J„ N. B., Gh., 329. 

4. Testator bequeathed his residue to several 
classes of persons. Some of the parties weie 
members of two of the classes Held, never- 
theless, that they were entitled to only one 
share each. Pruen v. Oshome, 11 Bim. 132. 

6. A testator gave 2,OOOL in lemainder to 
Ms sisters except A, and he then gave a 
legacy to A. Ho afterwards gave “ to each of 
his sisters, namely, B., 0*, and D., 0002. each ; ” 
and in case of death of either, poHion to go 
to the surviving sisters above mentioned;-- 
Held, that A. was not Included among the 
surviving sisters. White v. WaMeu, 26 Beav, 
Ml |a t* J*, GM, 79. 

•M death 

fether and sister and the testator’s 
sisters equally. At the date of 
pae hrother and sister, and the 




testator had three brothers and one sister 
Held, that this was not a gift to an unascer- 
tained class, but to the bi others and sisters 
living at the date of the will. Mmergal v. 
Harrison, 7 Beav. 49 ; 13 L. J., H, S., Oh., 30 ; 
7 Jiir. 1100. 

7. A testatiix bequeathed the residue of 
her property to be equally divided between 
the five daughters of Bamuel and Mary L. for 
their own use — Held, that this was a bequest 
to the five daughteis ob giersono} designate 
and not as a clas*^. Me Smith, 9 L. B , Ch. B., 
117; 27 W E. 132; 38 L. T, N. S , 905. 

8. To a gift equally between father, mother, 
brothers, and sisters of the testatrix was added 
a direction that the shares of brotheis should 
not vest till they attained twenty-one, nor of 
sisters till they attained that age or married : 
— Held, that Liothers and sisters constituted 
only one class, and a child eii venire sa mere 
bnt not born at the time of asceitaining the 
class, did not paiticipate. Gmratt y. 

Me Gardiner, 45 L. J., Ch., 193 ; 20 L. B., Bq., 
647. 

9. Testator directed that at the decease of 
his wife (who died in his lifetime) his real 
estate and household furniture should be sold, 
and the moneys equally divided “between my 
nine cMldicn,” He then bequeathed his pci- 
sonal estate not thereinbefoie bequeathed to 
his trustees, upon tmst to get in and convert 
the same into monev, and pay and divide the 
same “ equally to and hetw een all my children,” 
except that his eldest son, John, by reason of 
his bocommg entitled to a piece of property 
by a difiLicnl title, should receive 302. “less 
than each of my other children ” Held, that 
the gift of lesidiiary peisonalty was a gift to 
the testatoi's nine children as persons desig- 
nated ; and hence that the representative of a 
oMld w^ho died in the testator’s lifetime was 
entitled to participate by virtue of the 33rd 
section of the Wills Act 1837. Me Stamfietd, 
Stansfidd v, Stansfelcl, 16 L. E , Ch. B., 84 ; 
49 L. J , CM, 750 ; 43 L. T. 310 ; 29 W. B. 72. 

10. Under a gift to one for life, with re- 
mainder “ to my grandchildren ” Held, that 
the bequest was not limited to giandchildren 
to whom legacies bad previously been given 
nonunatm, but that all the grandchildren who 
came into esse prior to the pexiod of distri- 
bution were entitled. Mofatt v. Mmnw, 18 
Beav. 2U; 18 Jur. 32 ; 23 L. J*, Oh., 691 1 2 
W. B. 83. 

11. Where a testator directed his trustees to 
pay all oi any pait of the lesidue of the income 
of his personal estate, so long as his mother 
should live, as in their discretion, and to the 
exclusion of any one or more of them, Ms 
trustees should think fit and proper, for the 
maintenance and education or otherwise for 
the advancement of “ my nephew A. W. and 
my nieces, the son and daughters of my late 
sister A f and after the decease of his mother 
to pay an annuity, which he had given her, 
“lor the benefit of my nephew and nieoes/* 
in the same manner and for the siahe purposes 
as thereinbefore directed, until they shouid 
respectively attain twenly-one* and ptevided 
that “in case my said nephew or any or 
either of my said nieces ” should marry under 
twenty-one, and die leaving Issue, his tmefee<^ 


should make advances out of income for the . 


benefit of such mm “ m th^ my | ^ | 
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podienfe or tMok St/* and directed that 
immediately after the decease of his mother, 
and npon his nephew and nieces respectively 
attaining twenty-one, his trustees should 
transfer one equal share of the trust estate to 
each, and provided that in the event of his 
nephew or either of his nieces dying under 
twenty-one married and leaving issue the 
issue should take their parent’s share : — Held, 
that the gift to the nephew and nieces was 
made to them nominafm^ and not as a class. 
Me jBarmhmi\ 15 W. E. 378. 

1 A testatrix bequeathed stock to trustees 
in trust for her brother K.-G. for life, and 
after his decease in trust for his son, J. E.-G., 
for life, and after the decease of both of them 
upon trust for any immediate or direct de- 
scendants of her said brother or nephew who 
should bear the name of E.-G, for life, and 
from and after Ms or her decease, or in case 
of failure of any such immediate or direct 
descendants of her said brother or nephew 
who should bear that name, upon trust for 
certain charities,with a condition of forfeiture 
on abandoning the name of E.-G. Both 
B.-G. and his son J. B.-G, survived the 
testatrix, and I. E.-G. survived E.-G., but died 
without ever having had any issue. At the 
death of 1. E.-G,, the only descendant of B.-G. 
who bore the name of E.-G. w^as a descendant 
in the female line, 0. G. E.-G., and he had as- 
sumed the name of E.-G. by royal licence 
after the death of B.-G, Held, that the in- 
tention of the testatrix wms not that the 
descemdants described should take singly and 
successively, but as a class for life, ami that 
V. G. R.-G., b(‘ing the only member of the class, 
1 ook t he whole tor life. Me lioh rte, MepbKjion 
V, Maherfs, 45 L. T. 150. lU'Kusing on this 
point 50 L. J., Ch,, 205 ; 41 L. T. 300. 

See aUo X. ni. ante-^-XhlL, 8, 9, 10 and 1 1 post. 


H. WHEX ASCEETAIXED IK CASE OE 

GIFTS TO CHILBEEK. 

I . Immediate Gift, Children Limrig at the 

Death of the Testator, 7760. 

2. Future Gifthg Wag of Mnmbider. Chit- 

df 1*1(1 Doth before the Period of Dlstribu- 
tion, 7761. 

3. Future Fu'i entorg Gifts. 7763. 

4. If here no Child in Fksience at the Death 

oftki Testato*r, 7765. 

5. Where Distribution Postponed to a Givm 

Age, 7765. 

6 . Other Cases, 7770, 


1* Immediate Gift. Children Living at the 
Death of the Testator. 

by will to the children of a deceased 
! a girt to those who were living at the 
testetor. Vlmr v. Framis, 2 


will, and before testator’s death, shall take. 
Garbrand v. Mayot, 2 Vein. 103; 2 Freem. 
105. 

5. Devise in favour of children of testator’s 
sister: — Held, on construction of the whole 
will, to apply to such children only as wore 
living at the testator’s death, and not to in- 
clude after-born children. Seott v. Harmood, 5 
Madd. 332. 

6. Where there is no immediate devise to 
children and grandchildren generally vesting 
in possession on death of the testator, after- 
born children are excluded. But if the vesting 
in possession be postponed, then after-born 
children in esse at the time of distribution are 
entitled, though devise immediate. Crone v. 
Odell, 1 Ball & B. 483. Affirmed 3 Dow 61. 

Where devise immediate, and the description 
of persons to take general, those answering it 
on testator’s death alone can take, and after- 
born children are excluded. But where the 
enjoyment is postponed to a particular period, 
or until a particular event happen, those then 
answering the description will take, and after- 
born children will be included. S. C. 1 Ball & 
B. 459. Affirmed 3 Dow 61. 

7. E. devised all her real estates to trustees 
for a term of five hundred years, to raise 200^. 
for the purposes in the will mentioned, and 
alter the determination of that term, and 
subject thereto, to other trustees for one thou- 
sand years, in trust to pay out of the rents 
certain annuities ; and subject to the said two 
terms, she gave the piemises to all and every 
the child and children of her brother T. and 
the heirs of their bodies, etc. T. had two 
children at the death of the testatrix and one 
born aftei wards, but before the death of the 
annuitant. This is an immediate devise ; and 
the last -mentioned child being born after the 
testatrix’s death, is not entitled to any share 
of the premises. Singleton v. Gilbert, 1 Cox 
6S. 

8. A devise to a man and his children of 

personal estate. A child born after the death 
of the testator shall not take. Cooh v. Cooh 2 
Vern. 545. ' 

^ 9. One devises the surplus of his estate to 
his grandchildren living at his death. Grand- 
childien born after his decease shall not take. 
Musgrave y. Parry, 2 Vera. 710. 

10. Devise thus : “ All the rest of my estate 
I give to be equally divided between my three 
daughters, F., G., and A., and all my grand- 
children and great-grandchildren, or so many 
of them as shall be living within two years 
next after my decease.” This was held to 
extend only to those then born, and not to 
any to be born within two years after testator’s 
death. Trelawneg v. Moleswortlh Colies’s 
F. C. 163. 

^ 11. Bequest of residue tocMldren of^.., th 0 
interest to be paid for their learning, and at 
the age of twenty to be equally divided, be- 
tween them; but if A. have no children, the 
interest to be paid to A. for seven yeats, and 
then the whole to be paid to hen Whether 

on. A new 

bill bv the hn«?hanr^ 

HI jjxie ueaun or nis wixe 
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that tlie after-born child was excluded. Hodges 
V. Isaac, Aiabl. 348. 

1. Bequest of 1001 each to the testator’s two 
sisters, and the testators ornaments to be 
equally di'vided amongst the unmarried ones : — 
Held, that the class of unmarried daughters 
was to be ascertained at his death. Blagrore 
T. Coore, 27 Beav. 138, 

2. A testator gave 6,0001 to be invested in 
the names of trustees for the benefit of a 
tenant for life, and at his death the principal 
to his son and unmarried daughters as he 
might by will diiect, and failing such direction, 
to them equally : — Held, that “ unmarried 
daughters ” meant those who were unmarried 
at the date of the codicil. Hall v. Hohertson, 
4 De G. M. & G. 781 ; 18 Jur. 635 ; 23 L. J., 
Oh., 241 ; 2 Bq. Kep. 15. Eeversing 17 Jur. 
874; 22 L. J., Ch., 1054; 1 W. E. 464; 1 Eq. 
Eep. 245. 


% Future Gift by way of Bemainder. Children 
Born before the Period of Distribution. 

(a) X% Qmeral, 7761. 

(&) Interests Vested Suhjeci to being Devested 
pro tmtOj 7762. 


(«) In General, 

3. Testator gave the residue of his real 
and personal estate to his wife for life, and 
upon her decease he bequeathed it to the 
children of A. and his wife Jane, to be 
equally divided amongst them, the said 
Jane’s children, and not to any children by 
any other marriage of either party; the 
residue is divisible amongst the children of 
A. and his wife who were living at the death 
of the wife, but will not extend to children 
born after that time. Ayto7b v. Ayton, 1 Cox 
327. 

4. Bequests to the testator’s wife for life, 
then, after an appropriation to answer 
annuities, to the childien of the testator’s 
brothers and sisters. All the children living at 
the death of the testator and those born after- 
wards before the death of the wife had nested 
interests, a codicil in favour of the same objects, 
only restrained to those surviving at the time 
of distribution, being held to apply only to 
the capital of the fund appropriated to the 
annuities. Middleton v. Messenger, 5 Ves. 136, 

5. Devise of real estate to H., the testator’s 
daughter, for life ; and after her death without 
issue to sell and divide the money among all 
and every the children of his two sisters. The 
sisters had several children born in the lifetime 
of testator; one of them had a child born 
afterwards, but in the lifetime of H. H. died 
without issue Held, the after-born child 
entitled. Bartlett v» Hollister, Ambl. 334; 
1 Bro. 0. C, 530. n. 

6. Child born after death of testator decreed 
to take under a general gift to A. for life, 
then to the children of A., but this |>oint not 
contested. Bimmons y. Valhme, 4 Bro. C, C. 
145 . 

A legacy of a sum to be divided among 
^Mdr^n. All those bom before the time of 
division take. Bukford v, Hmter, 3 Bro. 0. C 


8. Devise to S. for life, and after her decease 
estate to be settled by counsel, and go 
amongst testator’s grandchildren of male kind, 
and is^iie in tail male with remainder over. 
Only one grandchild was born in testator’s 
lifetime, but two were born afterwards, before 
death of S. : — Held, such after-born children 
were entitled. Marshall v. Botisfield, 2 Madcl. 
166. 

9. Bequest of residue after death of 
testator’s wife to five of his children, and 
to “ the son of his son T. or his other children 
that is living”: — ^Held, to pass shares to 
clnldien of son born after the testatoi’s death, 
and before the death of the wife. Febbs v. 
Cargyenier, 1 Madd. 290. 

10. A testator directed his property to be 
settled upon his daughter H., in such manner 
that in case of her death it should devolve 
upon her children, if she had any, and if she 
should not have any, then that she should 
bequeath it to any person she might think fit. 
The word “ devolve ” imports transmission to 
children living at the death of the mother; 
and upon the death of the mother, her 
husband, as representative of a deceased child, 
took no interest under the will. Farr v. 
Parr, 1 Myl. & K. 647 ; 2 L. J., K. B., Ch., 
167. 

11. A gift of a sum on death of a tenant 
for life to the children of A. includes only 
children of A. born at the death of the tenant 
for life, notwithstanding the gift was made 
by reference to another and independent gift, 
which included all children of A. Batmi v, 
BomUiuls, 14 W. E. 261 ; 13 L. T., H. S., 603. 

12. Where property is limited to A. for life, 
and Ihe will contains a subsequent limitation 
in favour of A.’s children, and a question 
arises as to which of the children are ta 
participate, the Court will not decide the 
question until the death of A., when all the 
parties interested in discussing the question 
are In esse. Heather v. Winder, 6 L, J., H. S., 
Oh., 41. 

A testator devised and bequeathed to his 
trustees all his freehold, leasehold, and 
personal estate, in tiust to accumnlate the 
rents and interests until his daughter H. 
attained twenty-one, then to be divided 
between his children, W., A., and H. ; and he 
directed that the rents and interests arising 
therefrom after his daughter attained twenty- 
one should be paid to W., A., and H. equally ; 
all the rest and residue of his personal estate, 
he gave unto the issue of W., A,, and H,, share 
and share alike. W. and H. died without 
issue : — Held, that such of the children of A. 
as were living at the time of the death of H. 
were entitled to the ono-third given to H. for 
life, and similarly of the share of W. J5. 

13. J, li., by his will, gave to his niece the 
rents of houses for her life, and after her 
death devised the houses to her children by 
her late husband, in what proportions she 
should by her will direct. At the testator^s 
death, the niece had nine children, but four 
died in her lifetime Held, that all the five 
surviving children were entitled, to the 
exclusion of the representatives of fehoee who 
died in the lifetime of their mother ; held, 
also, that these children took as tenants in 
common. Arrm v» Bellamy, 9 L, J., Ch., 108. 

14. A. bequeathed to trustees certain lea$6- 
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hold property, in trust to pay the rents to B. 
Xoi life; and after B.’s death A. gave the 
leasehold to the heiis and children of the 
foody of B. lawfnPy begotten, whether males 
or females, eqnally between them, for all the 
lesidne of the term of years that should 
remain unexpired thereon at B/s death. B, 
had ten children, some of whom died duiing 
her lifetime, and others survived her Held, 
that the respecthe personal representatives of 
the children who piedeceased B took equal 
shares in the leaseholds with the children 
who survived her, S7va7t v. I^omden, 11 B. J., 
S., Gh., 165. 

1 , Where there is no immediate devise to 
children and grandchildren geneially vesting 
in possession on death of the testator, aftei- 
bofn children are excluded. But it the vesting 
in possession foe postponed, then after-boin 
children in esse at the time of distribution 
are entitled, thougli devise immediate. Cro7w 
V. Oiell, t Ball & B 483. Affirmed 3 Dow 61 
Where devise immediate, and the description 
of persons to take general, those answering it 
on testator’s death alone can take, and after- 
botn children are excluded. But wheie the 
enjoyment is postponed to a particular period, 
or until a particular moni happen; those then 
answering the description will take, and 
after-boxn children will be included. S. C. 
1 Ball k B, 469. Affirmed 3 Dow Cl, 

When life estate is interposed between the 
, death of testator and the enjoyment by the 
children of the tenant for life, and there is 
nothing to limit the general description, 
after-born chiklien will be included. S. G. 

1 Ball k B. 462. Affirmed 3 Dow 61, 

Dndcr a deiise of the entiie residue, real 
and por&oiial, to A., B., and C. (childien of 
the tcstatui), and all tlieii jounger childien, 
their heirs, executois, etc, tor eier, A., B., 
and C. to rctohe the yearly ini most for their 
topectivo Ihes ot such thci cot as wcie 
miended for tin ir re specti\ c yoimgei children * 
aid in case of the death of A , B., and C., the 
share of any of them so dying to go to his oi her 
younger children ; and in case of tJie death of 
A,, B , andG., or any of them, without lea\ mg 
yoanger children, the shaie of such child so 
03 mg to go to the survivors and their younger 
childien, with power of appomtment amongst 
their respective younger children; and in case 
death of any of the younger grand* 
chiidien beioie twenty-one 01 days ot marriage 
thf shares of such to go to the hiethien of the 
child so djing. At the time of the will and 
death, A. had one younger 
Lad sevcial 

mce. On bill by aitcr-borngiandchildren 
Held, first, that the lesidue was divisible into 
three j^rts, the yearly xnteiest of each to go 
to A., B, and 0 tor theii lespective Ihes* 

* uftcr-born giandohildren were 

, subject to the power of appointment 

. m their parents ; thiidly, that the share of a 
i . twenty-one and 

' *’ StheVaTl 

J $i| ills j 1 




share, transmissible to its lepresentatives 
i S. 0. 1 Ball & B. 449, 450. Affix med 3 Dow 62.* 
! 2. Where property is given to tiustees upon 

> trust for a person or peisons for life or until a 
I contingency, and aftei wards upon trust for a 
class of children or others, the members of 
the class are those who are members of it at 
the death of the testator and all who become 
members of it before the arrival of the event. 

: JFeedj Ifoore v. Bailey, 43 L. T. 730: 20 

W. R. 171. 

3. In a legacy to the childien of A., those 
born before the time of distribution are en- 
titled to share, unless a time of distribution 
is expressly provided, excluding those born 
afterwaids by the necessity of a previous dis- 
tribution, Walltor V. Shore, 15 Ves. 125. 

Bequest of the produce of the sale of a 
copyhold estate to A., the wife of B., for life, 
and after her death to divide the principal 
among the children of B. and G. equally, and 
of the testator’s reversionary interest in bank 
stock on the death of D., if in'^his name at 
his decease, and if not, at D ’s death equally 
among the same children. Vested interests 
in all the children, comprising those who 
died and those who came into existence after 
the death of the testator, and during the lives 
of the tenants for life. Id. 122. ^ 

4. Where a fund was given to be divided 
upon the death or alienation by tenant for 
life among his children who should attain 
twenty-one, and the gift over took effect upon 
his bankruptcy, there being then three chil- 
dien, of whom two had attained twenty-one, 
the Gourt allowed them the dividends of one- 
third each, but refused them the capital. 
Brandon v. Asto7i, 2 Y. & Coll. 0. C. 30 * 7 
Jur. 10. 

See also 5 (a) infra, 

(h) Interests. Vested Subject to beimg M- 
rested ^ro tanto. 

5. Bequest “and after death of, etc , I give 
and leave to each of the children of — -r ij, 
and of B. his w ife, 50? , which shall be paid to 
them when they shall be of age”;— Hold 
vested legacies, and thatafter-bem child shall 
take. Ait.-Gcn. v. Cris^pm, I Bro. C. 0. 386. 

6. After specific legacies to three ot the 
testator’s nieces (a sister’s childien), there 
was a gift of the residue, subject to the life 
inteiest of the sister and hei husband and of 
an annuitant, “ to be divided equally between 
the daughters of his said sistei ” and which 
he bequeathed “to his said nieces,” and a gift 
o^er if no daughter of his sister should foe 
then Imng; the sister had four daughters 
born at the date of the will and one daughter 
born after the testator’s death, but some 
survived the tenants for life :-Held, thai^fi 
the nieces took vested interests, subject bX 
to be divested by an event which ha<|l ri4 
happened. loeUr v. Bradley, 6 Beav. 5^, 

7.^ A testator directed his trustees to, pay/ 
the income of Ms personal estate between Mg , 
son and two daughters and a granddaughter 
tor life; the son to have one-third of such 
income, one of the daughters another third 
and the remaining tMrd was to be divided ‘ 
between the other daughter and the grand- 
emughter ; and from and after the deceate of 
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each of the tenants for life, the trustees were 
to pay and tiansfer the share in the principal 
moneys of the party dyin^ equally amongst 
all and every his or her children j and there 
was a gift over, in case of any of the tenants 
for life dying without issue, of the share of 
the party dying to the children of the others : 
---Held, that the children of the tenants for 
life took interests which vested immediately 
on the testator’s death, and that the gift was 
not to a class to be ascertained at the death 
of the tenant for life. Salmon v. GreeUy 11 
Beav. 453; 18 L. L, S, Oh., 166: 13 Jui. 
621. 

1. Bequests to the testator’s wife for life ; 
then, after an appropriation to answer annuities, 
to the children of the testator’s brothers and 
sisters. All the children living at the death 
of the testator and those born aftervrards 
before the death of the wife had vested in- 


terests, a codicil in favour of the same objects, 
only restrained to those surviving at the time 
of distribution, being held to apply only to 
the capital of the fund appropriated to the 
annuities. Middleton v. Messenger, 5 Ves. 136. 

2. Testator gave annuities to three of his 
relations, and directed that if the annuities 
were paid by the interest of money in the 
stocks, at the death of the different parties 
the principal should be divided between the 
children ot the deceased. One of the annui- 
tants had five children living at the testator’s 
death, but only one of them survived the 
annuitant Held, that the capital of the 
stock which had been provided to answer the 
annmty did not vest in the surviving child 
on the annuitant’s death, but vested on 
the testator’s death in all the children then 
living, as tenants in common. Watson v. 
Watson, 11 Sim 73. 

3. S. gave 5,0001. to purchase stock, the 
interest to M. for life, then to W. lor life, at 
his decease to testator’s godson S., and at his 
death to be divided among his brothers equally. 

S. was dead at the time of the will made. A 
son of W. bom after the testator’s death, who 
would have been a brother of S. had he lived, 
shall take a share in the 5,OOOZ. The testator 
also, by codicil, gave 4,000/. to L. for liie, and 
in case he had no children, to revert to W.’s 
children. A daughter of W,, who was alive at 
the time of the codicil being made, but died 
before W., was held to have a vested interest 
transmissible to her representative. Devisme 
V. Mello, 1 Bro. 0. 0. 637* 

4. Bequest of stock to testator’s wife for life, 
and then, as she should by will direct, amongst 
A., B,, and 0., and their respective children, and 
in default of appointment the same at his wife’s 
death to go amongst all the children equally. 
Ho appointment was made Held, that the 
fund vested in the children living at the tes- 
tator’s death, subject to be divested gm fanto 
for the purpose of admitting any after-bom 
child coming into existence before the period 
of division, % e., before the death of the tenant 
for life. Pattism v. Paitison, 10 Beav. 638. 

I 5. Testator directed the residue of hi& per- 

I * iOhal estate after the death of Ms wife, who 
tenant for life, to be divided as follows : 
If, t nephews and nieces, A», B., C., B., and 

' f 4 two shares each, and to their cliildren. one 
^ ■■"‘'sh^e each ; the nephews and nieces survived 

the residue vested in 



HI 



the nephews and nieces living at the testator’s 
death or bom in the lifetime of the tenant for 
life, the children taking ^er capita, Wt the 
shares of each of the nephews and nieces being 
double that of each child. Coolm v. Bomen, 4 
Y. & Coll, Exch. Eq., 244. 


3. Eutur© Executory (lifts. 

(a) In General, 7763. 

(&) Effect of Sulgectioig land or Personalty to 
Charges, 7764. 


(ff) In General. 


6. Testator directed all his property to be 
sold and bought into the funds in the names 
of his executors, in tiust for all his grand- 
children, to be divided equally among them at 
the expiiation of twenty yeais after his death : 
— Held, that all the grandchildien living at 
the death of the testator took vested interests, 
subject to be opened to let in after-born grand- 
children. Opxmiheim v. Henry, 1 W. B, 126. 

7. Testator gave 80,000/. unto and amongst 

the children of his daughter who should be 
hv ing at the time the eldest should live to at- 
tain the age of twenty-four years and the issue 
of such of them as might be then dead, to be 
equally divided amongst themyj^?* stirpes, and 
wA, per capita, and to be paid to them respect- 
ively when and as they should attain twenty- 
four, but without interest in the meantime. 
At the testator’s death, his daughter had three 
children, who were of the ages of thirteen, 
twelve, and nine*— Held, that the testator in- 
tended that such only of his daughter’s children 
should take as should be hving when the eldest 
for the time being should attain twenty-four, 
and consequently that the bequest was too 
remote. Podd v. Wahe, 8 Sim. 616. , 

8. A bequest to all the children of A. am! 
their issue, shaie and share alike, and to be 
paid twelve months after the testator’s death, 
is an absolute gilt to such children of A. as are 
living at the testatoi’s death. Putter v. Om- 
maneg, 4 Buss. 70 ; 6 L. J., Oh., 54, 

A testator bequeathed the residue of his 
estate, after the death of two persons, to such 
children of B. as should be then dead leaving 
children ; he directed that the children should 
stand in the place of their parents Held, 
that the childien of such children of B. as died 
in the testator’s lifetime took no share of the 
residue. Id. 73. 

0. Legacy ef 300/. to 1., to be paid at 
twenty-one or marriage, but if she died before, 
then to the younger children of E., E. having 
chedunmanied, under twenty-one Held, to 
vest in such of the younger children as were 
living at that time. Mllism v. Aweg, I Yes. 

10, Testator had four daughters, A., B., 0, 
and B., and by Ms will gave 4,000/. to eaph of 
his daaghters A. and B., with a direction that 
if either of them died unmarried, ptot 
of the 4,000/., should be divided among his 
surviving daughters and the child or children 
of such of them as should be then dead. A, 
died unmarried. 0. had five children, two of 


whom survived A., but the other three died in 
her lifetime. The five wld»a 
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vested interests in equal fifths of the fund, as 
well those who died before as those who sur- 
vived A, Simley v. Wise^ 1 Cox 432. 

1* A testator gave his residuary real and 
personal estate upon trust for his wife for life, 
and after her death upon trusts for the testa- 
tor’s issue, with executory trusts for his sister 
and her issue ; and in default of such issue of 
himself and his said sister, “or upon their 
total extinction under twenty-one years old,” 
he bequeathed the said residuary estate unto 
his first cousins by their mother’s side and the 
issue of such of them as might happen to he 
deadjj?^ff 3ttrj?es, and to their heirs, executors, 
administrators, and assigns for ever as tenants 
in common, and not as joint tenants Held, 
fiffit, that the gift to the cousins was not too 
remote ; secondly, that it was not a gift to a 
class to he ascertained at a future period, 
but that the first cousins ew parte maternd 
living at the testator’s death took vested in- 
terops liable to be divested to the extent 
requited to let in other first cousins born before 
the period of distribution ; thirdly, that the 
shares of first cousins who died befoie the 
Ppiod of distribution leaving no issue were not 
divested, but went to their real and personal 
repTOentatives; fourthly, that the share to 
a first cousin who died before the period of 
distribution Icaviug childi-en went to those 
children. BaUmbi v. Mogers, 3 De G. M. k G. 
640? 17 Jim 267 ? 22 h, J., Ch., 665. 

2. A husband directed that after the death 
of Ills wife his trustees should pay and divide 
1,0001 equally between such ten of the chilchen 
or remoter issue of II. as the trustees should 
think fit. At the death of the widow there 
were only .six descendants of H. Ihmg -—Held, 
that tlie sum was to be divided equally amongst 
/iisrt/ww v. Enmglit, 20 W. B. 743 j 26 



C®) S'iifgecting Land or Personalty to 

Oharges, 

3, Iiegacies in trust for grandchildren then 
m exigence by name, to sons at twenty-three, 
daughters at twenty-one; mesne interest for 
eduction; surplus to accumulate with survi- 
vorship ? residue for all the grandchildren 
genemlly for their benefit « as aforesaid,” By 

wiw grandchildren born after the 

testator’s death were not entitled to a share 

^icil falls, aftp the purpose answered. MtU 
f ^ 405 ; 3 Bro, C. C. 391. 

fell dueefced a reversionary sum to 

-F® annuity to 

*0 a class of ohil- 
dltn* who should attain twenty-one. The onlv 
WWdue WM the reversionary sum anrl the fund 
Mt ap^to aaswj the annnrty. On the death 
\ \ i'hat children bom in the life of 

twenty-one, were excluded, and did not mr 
to^te m the fund then distributable. 

® 

_ Where a residue, consisting partly of rever- 

cidss IS to be ascertained at once and not 
from time to time as the reversions into 
possession, and become distributable; 


' ' ^ j ■’ » „ ' I ' ; 1 ^ i f 1 1 k . t 




5 I 5. A testator, by his will, directed a fund to 
be set apart to answer an annuity which he 
directed to be paid to his widow. After her 
I death he directed the fund to form part of his? 
, residuary estate ; and he bequeathed his resi- 
duary estate to all his children equally, to be 
• divided between them, with a proviso that if 
: any child should die either in his lifetime or 

■ after his decease, and before the part or shai e 

bequeathed to such child should become a 
' vested interest, without leaving issue, then sm m 

> share should go to the sun Ivors, but m case 
i any child should die leaving issue, then snrh 
. issue should take their parent’s share :--H« Id 
that the second branch of the proviso must Ijc 
read in connection with the first, and that In 
both the death contemplated was a death befoi c 
the share vested m possession. Ew// v, Cu Ih\>? 

2 De G. & Sm. 252. ' 

6. Bequest of residue in trust, after pavnu'nt 
of an annuity pf 501 to A. for life, to apply the 
residue of the interest towards the maintenance 
of the children of B. until twenty-one, and in 
case of the death of A. during their minoi- 
ity, to apply the whole, or so much as was 
necessary, in the same way, and after the deal li 
01 A., when such children attained twenty-one, 
to transfer the principal to them. Theie was 
a gift over in case there should be no childien 
of B. living at the death of A. The fund wm 

sufficient to provide for the anniiit \ * 
l^hat the gift to the children was 1101 
confined to those living at the death of the 
testatrix. Gardner v. James, 6 Beav. 170 

7. A testator devised his freehold, leasehold, 
and copyhold estates upon trust to pay his 
debts ; and subject thereto, as to one-half, he 
pvo the income to his wife for her life, and ar 
her death directed it should go into and toiiii 

^‘®siduary estate; and as to the 
I ’ directed it to accumulate tiit 
1870, when he directed it should fall into hh 
residuary estate. And as to the residue of his 
estates, whether real or personal, the testatoi 
devised the same amongst his son, his daush- 
ter-m-law, andall his grandchildren, share and 
share alike Held, that grandchildren Ining 
at the death of the testator would alone take" 
and that adult giandchildren could claim the 
immediate enjoyment of their shares notwith- 
standing the accumulation clause. Corminf 

13 L.'tfN’s°83* 

8. Where there was a gift of residue to n 
class, and no tenancy for life of the inoomi' of 
that residue, but the dhision of the prinoiiml 
was postponed until after the death of one 
annuitant,_the general rule that the class miS 

testator was 

adhered to. Bortoft v. Wadsmortk, 12 W. li. 

restdir^^S^ff bequeathed his 

residuary lejil and personal estate to trustMs 
upon trust for sale and conversion, and out df 
the income to^ arise therefrom to pay cetfeain 

children respeefcivilf '' 
The trustees were then directed to stand 
sessed of the balance thereof upon the trLts 

If any of his children should die in his 
1 ^*®rwArds, ^thout having acquired 

leaving any oMd or children, thenand in snA ' 

<a«e,sn<ai last-inentioned child or children.' ' 
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stoxild be entitled to tbe same share of the 
income as his, her, or their deceased parent 
would have been entitled to if living; and 
from and after the determination of the estates 
and interests in the trust property theieinbef ore 
limited and given, upon trust to divide the 
same between and amongst the whole of the 
testator’s grandchildren in equal shares •per 
capita as and when they, being respectively a 
son or sons, should attain the age of twenty-one 
years, or, being a daughter or daughters, should 
attain that age or marry, for their own use and 
benefit absolutely. Upon the questions as to 
what would be the period of distribution of the 
capital, and amongst whom such capital would 
be divisible : — Held, that no distribution could 
take place until the death of the last surviving 
annuitant, and that all the testator’s grand- 
children then existing would be entitled to 
share equally. Me Hiscoe. JSisaoe v. Waite. 
48 L, T. 510. 


4, Where no Child in Existence at the Death 
of the Testator, 

1. One devises the surplus of his personal 
estate to the children of A. and B. ; neither 
of them, has a child at the making of the will 
or the death of testator ; the devise is execu- 
tory, and shall extend to any children that A. 
andB. shall afterwards have; and the children 
of each shall take per capita^ and not per 
stirpes. Weld v. Mraddury^ 2 Vern. 705. 

2. Legacy in trust for the children of A. 
to be equally divided between them, with 
benefit of survivorship, and a provision for 
maintenance out of the interest, A . having 
no children at the death of the testator 
Held, that after-born childi’en would take, 
and that the interest till the birth of a child 
fell into the residue. Harris v. Lloyd, T. & B. 
310. 

^ S, Testator bequeathed 600^. to be paid to 
Ms grandson P. if he lived to he twenty-one, 
and in case he died before then, to the other 
child or children of his daughter equally 
arriving at such age. P. died before twenty- 
one, and no child of P. was born or living 
at testator’s death. The grandchildren bom 
after the death of testator were held entitled 
to the 5002. ; for not being m esse in his life- 
time, he must have had in his view the future 
children of his daughter. Sa'uyhton v. JHarri- 
son, % Atk. 329. 

A parent is bound by nature to support a 
child, hut this has not been extended to grand- 
children, and therefore not entitled to interest. 
Ik 

If the child or children of P. arrive at 
twenty-one, then the 5002. was directed to 
be paid to them, and interest from the time 
it becomes payable. Ik 

4. Devise of estate to A., subject to pay- 
ment of 5002. to M., with interest on her 
marnage or attaining twenty-one ; but if she 
dies before twenty-one or marriage, and there 
be no children born of B., then ihe 5002. to 
veveit to A. H, died before twenty-one un- 
;--“Held, that children bom of B. 
^ altera; death of M. entitled. MuteMmon v. 

^ Madd. 124. 

"" f 1 of shares, the profits to be 

imflww and the interest applied in the 
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1 education of the children of A. and B., in 
equal shares ; and on their attaining twenty- 
one, the whole to he sold and divided equally 
among them.” There was a gift over if A. 
and B. should die without issue, A. and B, 
had no child at testator’s death : — Held, that 
all the children of A. and B. took, and that 
the class was not limited to those horn when 
the first attained twenty-one ; and, secondly, 
that the children of A. and B. took per capita, 
and not per stirpes. Armitaqe v. Williams, 
27 Beav. 346. 

6. H. by her will gave 1002. to each of the 
children of M. who should attain twenty-one 
years.^ At the death of the testatrix M. had 
no children : — Held, that none of her after- 
born children, if she had any, could be entitled 
to the legacy. Mogers v. Mnteli, 10 L. E, 
Ch. D., 25 ; 48 L. J., Ch., 133 ; 27 W. B. 131. 

5 Where Distribution Postponed to a Given 
Age. 

(a) In Qefiieral, 7765. 

(&) WTicre a Definite Swn is Given to each 
GldU, 7768. 

(<?) When Youngest Attains Twenty • okw, 7768. 

(d) Mffeet of Gift for Mamtefianee or 

rancement, 7769. 

(e) Mffect of Gift Over in Default of Issue 

or Death Under Age, 7770. 


(a) In General. 

7. Devise to all the children of A. at the 
respective ages of twenty-one ; a child born 
after the death of the testatrix shall take* 
Congreve v. Congreve, 1 Bro. C. 0. 630. 

8. Bequest to younger children of testator’s 
son, to be paid at twenty-one : — Hold, vested 
in those born at the time of ihe testator’s 
death. Horsley v. CJialoner, 2 Tes. 86. 

9. Trast, by will, for all the children of A, 
when and as they shall severally attain sixteen, 
with a direction for their maintenance ; those 
born after the eldest attain sixteen were 
excluded ; maintenance was directed without 
regard to the father’s ability. Hoste v. Dratt, 
3 Tes. 780. 

10. Bequest to children of A. born or to be 
born, as many as there might be at twenty- 
one or marriage, with sinvivorship, and a 
limitation over on death of all, etc. HeM^ 
vested in those living, when one is entitle^ 
to the exclusion of those born afterwards. 
Whitbread v. St. Min {Lord}, 10 Ves. 152. 

11. Bequest of a residue to all the chilten 
of A., the daughters’ shares to be paid at 
twenty-one or marriage ; the sons at twenty** 
one, or to be sooner advanced for their benefit, 
with survivorship and interest for maintenance. 
The fund shall be divisible when the eldest 
attains twenty-one, and the division sMI 
be among those then in esse, Asidrms v. 
Partington, 3 Bro. 0. C, 401. 

12. Testator bequeathed Ms residuary estate 
to trustees, upon trust to tranfer the same 
unto his great-nephews and nieces, the sharea 
of the boys to be tramferable to them at 
twenty-one, and those of the girls at twenigr*- 
one or marriage, and to accumulate for them 

26 
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in l;be meantime, with benefit of accruer and 
snwiyorsliip ; and in case of the death of all 
the said children except one before their 
shares became vested, then upon trust to 
transfer the whole to the survivor at the age 
or time aforesaid: — ^Held, that a great-nephew 
born after the testator’s death, but before any 
of his other great-nephews or nieces attained 
twenty-one or manied, was entitled to a share 
of the testator’s residuary estate. JBalm v. 

S bim. 492. 

1. Where there is a gift to children as a 
class, and a vested interest is given to them, 
but there is a postponed time of payment, 
and another child is born before the period 
of distribution, such child is entitled to claim 
a share in his own right. JSlease v. Burgh, 2 
j Beav. 221 j 9 L, J., N. S., Ch., 226. 

I 2» Bequest to particular description of 

persons at a particular time vests in persons 
answering the description at that time ex- 
clusively, Goifrey v. JDavis, 6 Yes, 43. 

3. J. S. by his will, dated in 1833, directed 
Ms trustees to accumulate the Income of his 
residuary real and personal estate during 
the term of twenty-one years next after his 
decease, upon trust, at ihe expiration of the 
said tern* to assign and transfer the same 
unto and among all and every his the testator’s 
great-grandchiUlren being sons and daughters 
of his grandchildren, John S., Maria S., and 
Harriet S*, equally to be divided between 
them, if more than one, as tenants in common, 
and if there should be but one great-grand- 
child, then to such one, his or her heirs, 
executors, administrators, and assigns; and 
111 trust in the meantime to pay the whole 
Income of the trust premises unto the respec- 
tive parents, his said grandchildren, John, 
Maria, and ilairiet respectivelv, and their 
respective assigns equally. And in the event 
of there being no such child or children of 
^ |iis said grandchildren, the testator directed 

that the whole of the said trust premises and 
the hcuumulafcions should belong to 1 M F 
^ [-'t- Testator died in 1837, John S. 

i '.'C .. ® without leaving issue, and Maria 

frii'- aarriet S*, who were respectively of the 

age of forty-two and thiity-cight years, 
f although married, had not had any children 

at the expiration of the period of accumulation. 
An amicable settlement and compromise of 
the rights and interests of the various parties 
eiaiming to be entitled under the said will 
mcludmg the said Mana and Harriet S., was 
subsequently entered into:-~Held, that the 
testator did not intend that at the end of 
the period of accumulation there should be 
no longer any continuing trust ; and that the 
two surviving grandchildren were entitled 

premises 

' ' i survivor, and that after 

death of such survivor the said E. M. F 
r, of no great-grand- 

‘ tH-. I i ^ ^^orpus of the aecumu- 

' ^ compromise above referred 

; ' ■ " . ^ for the benefit of the 

’ ' - ' ' fadia!5,^d ordered to be confirmed. 

Pre^m, Condmt 

mn. of 4.) ae 
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yenty-one; but 




one, then to such of the other children of A. 
as should attain twenty-one ; J. died an infant : 
—Held, that the words ‘‘such, etc., as should 
attain twenty-one” were equivalent to “at 
twenty-one,” or “when and as they should 
attain twenty-one,” and that on B.’s death 
the share of a child who had then attained 
twenty-one became immediately payable, and 
no after-born child (if any) would be entitled 
to a share in the fund. Gillman v, Bmmt 3 
H. k J. 48. 

5. Testator gave the residue of Ms personal 
estate unto and among all and every the chil- 
dren, sons and daughters, of his daughter 
Elizabeth, in equal shares and proportions, 
as and when they should attain their respective 
ages of twenty-two years:— Held, that the 
children of the testator’s daughter living at 
the testator’s death were the only objects 
of the bequest, and that it was not void for 
remoteness. Bllioft v. Blliott 12 Sim 276- 
10 L. J., N. S., Ch , 239. 

6. A testator, after devising and bequeathing 
all his real and personal estates to trustees, on 
trust from time to time to receive the rents 
and profits, and therewith to pay various 
legacies^ and annuities, directed that they 
should invest the surplus rents and profits at 
interest, and suffer the same to accumulate; 
and he declared that they should stand seised 
of his said trust estate and the accumulations, 
upon trust that when and as soon as any son 
of either of his nephews A. and B. should have 
attained the age of twenty- five years, a valua- 
tion of his said trust estate should be made 
and that the same should then be divided into 
as many equal lots as there should be sons of 
his said nephews then living, and thenceforth 
separate accounts should be kept of the 
respective portions; and that each of his said 
nephews’ sons, when and as they should 
respectively arrive at the age of twenty-five 
years, should choose one of such portions as 
the shaie to be allotted to him and his chil- 
dren ; and that thenceforth the said portion 
or shaie should be held by trustees upon 

person so selecting the same to 
Jnis life, and after his decease upon trust as to 
one equal moiety to his eldest son and bis 
hens, executors, etc. ; and as to the other 
moiety for the rest of his children and their 
heirs, executors, etc., in equal proportions, and 
It but one child both moieties for such child 
absolutely; but if any or either of his said 
nephews sons should die under their respective 
ages ot twenty-five years, or having attained 
that age should afterwards die without leaving 

issue, the share or shares intended for the person 

or persons so dying should go to the others and 

h^rfL'f V and if all 

but one should die without leaving issue, the 
trustees should stand seised and possessed of 
the whole trust estate in trust for such one 
surviving nephew’s sons for his life, and for 
Ms children and child as aforesaid ; but if all 
the testator s said nephews’ sous should depart 
this life without leaving issue, then upon trust 
for such person as should at that rime be the 
testoors heir. At the time of the testator’s ' 
aeath A. and B. had several sons living, and • 
B. had another son born afterwards Held, 
upon the construction of the will, that the 
trusts for aecumulatiori and division 
property comprised , all the sons of the nephews 
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who should be living when the first of them 
should attain twenty-five ; and as the son who 
should first attain that age might not be born 
until after the testator’s death, the gifts were 
too remote, and therefore void ; and the testa- 
toi’s^real estates upon his death became vested 
in his heir. BougMon v. BoiigMon, 1 H. L. 
Ca. 406. Affirming with a variation, S. 0. nom, 
Boiiglifon v. James, 1 Colly. 26 ; 8 Jiir. 329. 

1. Testator gave his real and personal pro- 
perty upon trust for the children of his 
daughters whosliould live to attain twenty-five. 
At his death one of his daughters had a* child 
who had attained twenty-five ;~-Held, that 
this gift was not void for remoteness, but 
was a valid gift to such of the children living 
at the testator’s death as should attain twenty- 
five. Pielten v. Matthews, 10 L. E., Ch, D., 
264 ; 48 L. J., Ch., 150 ; 39 L. T. 531. 


After a Life lateo'est,} 2. After an annuity 
for life to father of part of dividends, and 
remainder as to whole dividends subject to 
father’s annuity, gift to children when they 
attained twenty-one is gift to all lining when 
eldest attains twenty-one. CutUs v. Cwrtis, 
6 Madd. 14. 

3. A fund was given to one for life, re- 
mainder to such children of another person 
as should attain the age of twenty-one. The 
legatee for life died before the eldest child 
attained that age . — Held, without argument, 
that all the chfidien m es^e when such eldest 
child did attain twenty-one wore entitled to 
shaie on attaining that age themselves. CMrlie 
V. aarhe, 8 bim. 50 ; 5 L. J., N, S., Ch., 2S6. 

4. A testator gave real and personal estate 
to a trustee upon ceitain trusts for the benefit 
of his son dining his life, and diiectcd that 
in rase his son should die under twenty-one 
without leaving issue his trustees should con- 
vert the same into money, and dnide it equaliy 
among E. H., the children of M. W , and the 
chiidron of E. E , and the issue of such of 
them as slioiikl die leaving lawful issue, the 
!''huc taking their paients’ shares, the shaics 
to be paid to the legatees being sons at 
twenty-one and being daughters at twenty-one 
or marriage, the shares dining mmoiity to 
to bo imested and the dividends appliecf for 
the maintenance and erlucation of tlie legatees. 

W, had children at the death of the testa- 
tor, and other children born after the death 
under twonty-ono years of age of the testator’s 
son:-— Held, that all the chiklren of M, W. 
who were boin at the time the first of the 
legatees who attained twenty-one ailained 
that age were entitled to participate in the 
gilt. Bohieg v. Midings, 16 L. J., S., Ch,, 

344; 11 dur, Sl3. 

5. Testator bequeathed his residuary estate 
to trustees m trust for his witc for fife, and 
after ^ her decease “to preserve the then re- 
maining part of my estate for the grandchildren 
oi my brother C., to bo by them received in 
equal propoitions when they shall severally 
attain the age of twenty-five years ; and when 
the youngest shall have attained the age of 
twenty-five years, and he or she shall have 
leoelved their final dividend or share of my 
#tate, tho trust shall ceased* Testator left 



and brother surviving. Bight 
n of the brother were In existence 
H% death, and several were bom 







afterwards : — ^Held, that the bequest was not 
void for remoteness, but that those only of the 
grandchildren who were in existence at the 
widow’s decease were entitled to share in the 
testator’s residuary estate. Mmrw v. WUUams, 
5 Sim. in. 


6. Where a testator, after giving certain 
sums in certain shares among the six children 
of A., naming them, to be \ ested and payable 
at twenty-five, with certain provisions for 
their maintenance until then, afterwards gives 
another sum of 6,0002J, subject to certain life 
interests, to all the children then bom or here- 
after to be bom, to be vested and payable at 
twenty-five, and with the like trust for 
maintenance, and subject to the like provi- 
sions and conditions as the legacies before 
given to the children then born and named : — 
Held, that the legacy of 6,OOOZ. was void for 
remoteness as to all the children, both those 
then born and also the unborn. Comport v. 
Amten, 12 Sim. 218. 

7. A testator bequeathed a fund to trustees 
upon trust, after the determination of a life 
interest, to pay and transfer the trust property 
equally among the female children of his sister 
on their attaining twenty-one or marrying 
with the consent of their parents. At the 
death of the tenant for life the testator’s sister 
was a widow and had two daughters, the elder 
of whom afterwards married while under age 
with the consent of her mother '.—Held, that 
the class to take must be ascertained when 
the first member became absolutely entitled 
to a share. Bawsow v. OUver-Masseg, 2 L. E., 
Ch. B., 763 ; 46 L. J., Ch., 519 ; 24 W. E, 993 ; 
34 L. T., N. S., 561. 

8. A testator gave the residue of his pro- 

perty in trust for his mother for life, with 
remainder to all the younger children of his 
two^ sisters, to be vested interests on tfceir 
attaining i wenty-one. There was also a clai ise 
of survivoiship upon any of the children dying 
under twenty-one that those children 

were alone entitled who were hoin previously 
to the death of the tenant for life. BerMe)/ 
V. Sminh/rne, 16 Sim. 275 ; 17 L. J., H. b., Ch., 
416 ; 12 Jur. 671. 


9. Testator gave his estates, real and per- 
sonal, upon trust to convert the personal, and 
after payment of debts, etc , to invest and, to 
permit H, E. duiiiig his life to receive tfic 
rents and income tor his own benefit^ and 
after his death, as to one undivided third part, 
for ail the childien of H. E* equally, the shares 
to be conveyed and paid to them as they should 
attain twenty-one as to sons, and twenty-one 
or marriage as to daughters. There were 
clauses of maintenance and accruer. Testator 
gave another tliird part of the estates after 
the death of H. E. in favour of the Children 
oi his sister, and the remaining third part in 
trust for all and every the children of C-., the 
shares to be conveyed and pid at the ages 
and times above mentioned, and in caae i 
should die without children, the share given 
for them was to be divided between his #tor's 
and 0,’g children, as the two-thirds given to 
them, ^IL E, died a bachelor. At hip death , 
0., a widower, had two children. Mp married 
again, and when his eldest child attained 
twenty-one, he had six children, all of whom 
lived to attain twenty-pne. Another ohdldi 
was bom afterwards ;-«Held, that the ^ 
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cliilteB, m tteir legal personal representatives; 
were entitMto a moiety of tbe estates- 
Me^ T. BwindMnie (16 Sim. 275) ex^ain^. 

M Mmmfi Emmet v IS L. E., 

Ck. 484 ; 49 L. J., CK 29o ; 42 L. T. 4 ; 28 

W» B. 461. Affirming 49 L. J., Oh,, 21 , 28 
W. B.301. 

{b) Where a Eefimie Sum is Gim% to Each 
Child, 

1. Begacy to children of S., he having bnt 
one born. Those born after held entitled. 
Maidkon v. Andrews, 1 Yes, 58. 

3. A legacy of 500L apiece “ to each child 
that may be born to either of the children of 
either of my brothers, lawfully begotten, to 
be paid to each of them on his or her attaining 
the age of twenty-one yeaxs, without benefit 
of surnvorship,” does not include a chEd born 
after the testator’s death. Stom v. BenUw, 
% Mfl & K- 46 5 2 L. J., H. S., Oh., 201. ^ 

t, L bequeathed legacies of “ 6002. apiece 
to each child that may be bom” to either of 
the children of my brothers : — ^Held, that the 
cksa included only the children coming into 
msB between the date of the will and the 
death of the testator, and that children born 
at the toe of the will, and those born after 
his death (unlchs in ventre sa mire at that 
period) were excluded, Tomisetid v. Early, 
l8 Beav. 420 ; 3 De G. F. & J. 1. 

4. Where a sum of money is bequeathed to 
bo divided among a class when the eldest 
attains twenty-one, whether the gift be vested 
or contingent, all the ehildien who are born 
before the period of dh Hon are admitted to 
take shares, 3hnn %. Thompson, Perhbi 
Mmn, 1 Kay 63b ; IS 3ur. 826 ; 2 W. E. 582. 

When disUnet sums of money aio given to 
every individual of the clas^, but no time is 
ilmited for distribution, the peisons who 
answer the description at the death of the 
lotator are alone entitled to take. Ih, 

The construction is the same if the gift be 
of a certain sum to each of the children of A. 
andB. who should attain twenty-one ; but in 
case any of them should die under that age, 
Ms shai'e to go to his surviving brothers and 
sisters, although A. had no claildren at the 
date of the will, or at the death of the testator, 
but had children bom after the testator’s 
death. The word **sur\iving'’ in such a 
limitation cannot be read “other,” so as to 
entitle a child to the share of a brother who 
died before he was born, lb, 

5. The testator gave 3002. apiece to each of 
the granddaughters of M, S. H* at twenty-one, 
or on marriage with consent; and if any of 
them should die, their shares to be equally 
divided, etc. Held, tlxat granddaughters 
bom after the testator’s decease were not 
'liaitoded in this bequest, Peytm v. Muyhes, 
f toi till* 

^ 1 1 ii A limited fund was given to A, B. until 
should attain twenty-one, and 
cdwcis was to be paid thereout to each 
^ cMldren as they attained twenty-one. 

was Insultcient to provide for all 
f A 6llld attains twenty-dne ; 

Ihede* 


also, that the children bom after her death 
were also entitled. Emm v, Sards, 6 Beav. 
45. 

7. Bequest of “the sum of 1002, to each of 
the children of my niece M. who shall live to 
attain the age of twenty-one years.” The 
niece survived the testatrix, and was still 
living, but had no children Held, applying 
the rule that, under a gift of a certain sum to 
each of a class of objects at a future period, 
objects born after the testator’s death cannot 
be admitted,— that no child the niece might 
have could take under the bequest. Eogers v. 
3Xntch, 10 L. E., Oh. H., 25 ; 48 L. J., Ck, 133 ; 
27 W. R. 131. 

The rule that a gift of a certain sum to each 
of a class of objects at a future period is con- 
fined to those living at the testator’s death, is 
one of convenience only, to facilitate the more 
speedy division of the estate. S, 0. 27 W. R. 
131. 


(c) When Youngest Attains Tmnty-one, 

8. A residuary gift^o trustees, with a direc- 
tion to apply such part of the interest as they 
might deem necessary in the maintenance of 
all and every the testator’s grandchildren, the 
children of the testator’s two sons, until they 
severally attained the age of twenty-one, and 
to accumulate the surplus ; and when and as 
each of such grandchildren should attain the 
age of twenty-one years, to pay to each of 
them 2,0002. ; and as soon as all and every the 
said grandchildren should have attained their 
ages of twenty-one, to pay and divide the trust 
fund unto and amongst all and every his said 
grandchildren — Held, to be a gift for the 
benefit of all the children of the testator’s 
two sons, born or to be born, not confined to 
children living at the death of the testator, 
and not distributable upon the youngest grand- 
child for the time being attaining twenty-one ; 
but that, on attaining twenty-one, the grand- 
childien were entitled to the interest on their 
presumptive shares, until another grandchild 
should be born. Mabmaring v. Beewr, 8 
Hare 44 ; 19 L. J., N. S., Ck, 396 ; 14 Jur. 68. 

9. Trust of real and personal estate by will, 
to apply rents and dividends for maintenance 
of all and every the children of the testator’s 
daughters (except the eldest son), share and 
share alike, until the youngest of his said 
grandchildren should attain the age of twenty- 
one ; and in case of the death of any of his 
said grandchildren, before the youngest shall 
be twenty-one, having a child or children, such 
child, etc., to receive the parent’s share ; and 
when the youngest of his said grandchildren 
living shall have attained twenty-one, one 
equal share of the capital, real and personal, 
to the use of such of his said grandchildren as 
slmllthen be living ,* and the children of Ms 
said grandchildren in case of the death of any, 
leaving such issue, to have the share the parent 
would have been entitled to, if living^ at the 
time of distribution; and to the heirs^ ex- 
ecutors, etc., of such of his grandcMlton and 
great-grandchildren. The division Is to be 
among ail the grandchildren living when the 
youngest attains twenty-one, including those 
born .since the testator’s death, apd the 
I children of those deceased ; but the represen- 
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tatives of grandchildren dead, not leaving 
children, are not entitled. Hughes v. Hughes, 

14 Ves. 256 ; 3 Bro. 0. C. 352, 434. 

1. A testator, by his will, directed that, 

after the death of the survivor of his widow 
and daughter, his trustees should stand pos- 
sessed of the residue of his personal estate, 
upon certain trusts, for his granddaughters; 
then, by a codicil, he revoked the bequest to 
his granddaxighters, and gave the share and 
interest which they, by his will, would have 
taken in his personal estate, to all and every 
the child and children of his said grand- 
dauglifers, in equal shares, to be paid to such 
child c^phildren when the youngest or survivor 
of them/lhould attain the age of twenty-one 
years ^^at these words gave a vested 

interest to ih® great-grandchildien who were 
living at the death of the survivor of the 
mother and daughter, and that after-born great- 
grandchildren took nothing. Smith v. JhcA- 
^0?^, 1 L. J., Ch., 231. 

2. A. gave real and personal estate to trustees 
as to his household furniture, to permit his 
children who should be living at home to have 
the use of the same until such time as his 
youngest surviving child should have attained 
twenty-one, and then for all his children 
equally ; and as to the residue of his real and 
personal estate, to realise the same, and to 
stand possessed of the net moneys upon trust, 
when and as all his children, being sons or a 
son, should have attained twenty-four, or being 
daughters or a daughter, should have attained 
the same age or have mairied, to divide the 
capital equally amongst all such children, ^ 
share and share alike ; and he empowoied his 
trustees to apply the whole or any part of the 
annual income of the capital of his residuary 
estate, in or towards the maintenance and 
education, or otherwise, for the benefit of all 
his children who should continue to live 
together and form a home, until the time of 
the divison of the capital, and to accumulate 
the unapplied income, and add such accumula- 
tions to the capital. The will contained a 
power to advance to any of the sons who 
should not have attained twenty-one, any sura 
not exceeding 1,0002. out of the share to which 
such son might be presumptively entitled. 
And he directed his trustees to pay and allow, 
to and for the separate use of any daughter 
who should many before the capital of his 
residuaiy trust fund should be divisible and 
divided, an annuity. Aud if any of bis sons 
who should have attained twenty-four should 
be desirous of being married to some person 
approved of by Ms trustees, he empowered Ms 
trustees to declare in writing that upon such 
marriage the contingent share of Ms same son 
in the capital of Ms residuary estate should 
become a vested share, and that in that case, 
upon such marriage, the same should become 
vested accordingly ; and that for every pur- 
pose of Ms will such son should be deemed 
to have attained twenty-four. Four of the 
cMldren having attained twenty-four, filed a 
Ml against the trustees and the other children 
of the testator who had not attained that age, 
and claimed to have their shares paid to them 
^Mediately*— Held, that the estate was not 
dMsible until the youngest child had attained 
^'wfenty-fout, or married. H&h v. Mu/rdo/Tid, 4 

B., 781. 




W Hffeet of Gift for Maintenmce or 
Advancement, 

3. A testator, having one nephew and one 
niece, and eight great-nephews and nieces, 
living at Ms ^ death, gave one-tenth of Ms 
residue to his nephew, and another to Ms 
niece, and the remainder to trustees in trust 
for their children at twenty-one, and he 
empowered his tiustees to apply all or any 
part of their respective shaies, for their 
advancement Held, that all the great- 
nephews and nieces boin before the eldest 
attained twenty-one, though after the testator’s 
death, were entitled to shares. Titcomb v. 
Butler, 3 Sim. 417, 

4. Legacies to all the children of the 
testator’s sister of 2,0002. each, payable at 
twenty-one or marriage of daughters; and 
until the shares become payable, the interest, 
etc., thereof respectively to he paid to his 
sister for her separate use ; a fund to be set 
apart for paying the legacies, to his said 
sister’s children as they became due, and in 
case he shall die before all her sons shall 
attain twenty-one, or before all the daughters 
attain that age or marry, the interest, etc., of 
the legacies lor such sons and daughters as 
should be under age or unmarried, to be 
applied towards their education, etc. ; all 
children, including those born after the 
testator’s death, entitled, and an inquiry was 
directed what would be a proper sum to be 
set apart to answer the legacies to future 
children. JOefflls v. Goldschmidt, 13 Ves. 566. 

6. Bequest of a share of testator’s estate, 
after conversion to be invested in the names 
of Ms executors, for the use of the children of 
J. J. M. by Ms (testators) daughter, Mary 
Elizabeth M.; the interest thereof to be 
appropriated to their education, and the 
principal to be divided amongst them as they 
should severally attain the age of twenty-one 
years: — Held, that the bequest was for the 
benefit of all the cMldren of J. 3. M. by 
M. E. M., bom prior to the period of dis- 
tribution, whether before or after the testator’s 
death. Mower v. Orr, 7 Hare 473 ; 18 L. J., 
H. S., Gh., 361 ; 13 Jur. 421. 

6. Under a bequest in trust for all the sons 
and daughters of A., B., and 0. (who were 
living) who shall attain twenty-one: — Held, 
that the class was not to be ascertained on 
the first of the class attaining twenty-one, in 
consequence of the will containing a power of 
maintenance and advancement whether they 
shall or shall not have attained twenty-one, and 
notwithstanding the liability of the share to 
be lessened by the subsequent addition to the 
class entitled to the entire fund. Iredell v. 
Iredell, 25 Beav. 485. 

7. A. gave his residue to his wife for her 
life* to be expended by her in and about the 
maintenance of herself and her cMldren; and 
after her decease unto and amongst Ms 
children, to be paid to them as they should 
severally attain the age of twenty-one years, 
with benefit of survivorship : — Held, that each 
child, on attaining twenty-one, took a vested 
interest, but that his presumptive share would 
not be paid to him with the consent of the 
mother, as there was a trust for maintentoee 
of the others. Bart, however, was paid out, 
the rest being reserved as security for payment 
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a! Ilte life income, ^erry v. Bryant, 2 Br. 
^ to. 1| 8 Jnr., H. S., 60; 10 W. B. 242; 5 
B. 1?., H. S,, 818. 

1. Bequest of a fund in trust to apply the 
dMdends in the maintenance and education 
of the children of A. until they should 
respectively attain twenty-one, and upon their 
severally attaining that age in trust as to the 
capital of the fund for all snch children in 
equal shares Held, that the class was 
determined when the eldest child attained 
twenty-one. Pndham v. Massey, 20 W. E. 196. 

2. Real and personal property was be- 
queathed on trust for division among such of 
her grandchildren as should attain twenty-one 
equally, with power for the trustees, during 
the minority of any of the children, to raise 
money for" maintenance: — Held, that the 
objects of the gift were ascertained on the 
eldest child attaining twenty-one, to the ex- 
clusion of after-bom children. Qimllett v. 
Perm, 40 h. J., Ch., 556 ; 12 L. E., Eq., 427 ; 
2414. T„ K a, m 

6, tlift to one for life, remainder to fonr 
persons named, with a proviso that the share 
of smy legatee in remainder, who should die 
in the lifetime of the tenant for life leaving 
lawful issue, should be “assigned and trans- 
ferred to such issue respectively, in equal 
shares and proportions on their attaining 
twenty-one ; and the dividends and proceeds 
in the meantime to be applied in or towards 
their maintenance and education Held, 
that the gift of income, being to an entire 
class, for maintenance only, was not sufficient 
to vest the legacy in the issue before twenty- 
one. Ik Ashnunr, 9 H. B,, En., 90; 39 L. J., 
Oh., m2. 


(e) Bffeef of Gift (her m Default of Issue or 
Death wider Age. 


4 Under a disposition by will to tho children 
A. and B., payable at twenty-one or mar- 
rlap, with a limitation over, upon failure of 
iwue in the lives of A. and B., it was held, that 
all the children without restriction were en- 
titled ; and an apportionment being directed 
and the interest ordered to be paid to those 
who had attained twenty-one ; children bom 
afterwards, though entitled to a share of the 
capital, were not allowed to cLaim the bygone 
Interest. AMls v. Morns, 5 Yes. 335. 

6, Legacy to the children of A., to be equally 
divided among them and if either of them 


were alone entitled who were born previous to 
tho death of the tenant for life. Berkeley v. 
SwMurm, 5 L, J., N. S., Oh., 32. 

8. The rule that a bequest to a class to be 
paid at twenty-one takes effect in favour of 
members of the class coming into existence 
before the eldest attains twenty-one, applies 
although the will creates a prior life interest, 
which determines before any of the class 
attain twenty-one. Emmet v. Emmet, Re 
Emmefs Estate, 49 L. J., Oh., 21 ; 28 W. E. 
301. Affirmed* 13 L. R., Ch D., 484; 29 L. J., 
Ch., 295; 42 L. T. 4; 28 W. E. 401. 


6» Other Cases. 


9. Bequest to testator’s daughter, Martha, 
for life, with power to appoint by will amongst 
her children: but if she should die without 
leaving any, then to and amongst “ such of his 
children as should be living at his decease,” 
and if any should die before becoming entitled 
to receive a share of the fund, leaving issue, 
the share to be distributed amongst their 
children : the testator died leaving five chil- 
dren living at his decease ; Mai tha died without 
issue ; — Held, that her personal lepresentatives 
were entitled to one-fifth of the fund. Jen- 
nmgs v. Memmn, 10 Sim, 219; 3 Jur. 748, 
1068. Varying 3 Jur. 748. 

10. A residuary bequest to the nephews and 
nieces of the testatrix, who should be in 
England at the time of her decease, andl the 
children of such of her nephews and nieces 
as should be then dead living in England, 
such children taking only their, his, or her 
parent or parents’ share; and to her great- 
niece J., and the children of her deceased 
niece M., such last-mentioned children only 
to take one of such shares in light of their 
mother, equally among them: — Held, that 
two nieces who at the date ot the will and 
at the death of the testatrix were settled in 
America were excluded, and that two nieces 
who at the time of the testator’s death were 
in Iieland, one with her husband on duty 
with his regiment and the other visiting 
her, were not excluded. Woods v. Townley, 
11 Hare 314. 

Held, also, that J. and the children of M. 
were entitled to take shares as members of 
the class of children, and also other shares as 
special legatees, Ih. 

11. Residuary bequest in trust for A, for life, 

'tnri uffor* til-. * 
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dreE and grandcbildren intended were all 
those who shoitld he living at the death of A., 
and that the bequest was not too remote, 
Harvey v. Harvey, 5 Beav. 131. And see 4 
id, 215, 

1. Testator bequeathed all the stock in the 
funds which he might die possessed of to 
trustees upon trust, to pay an annuity to his 
wife for life, and after her decease upon trust 
to pay and apply the di\idends of the stock 
to and for the proper use and benefit of E., 
the eldest daughter of his brothei J., and the 
other children of his said bi other, in equal 
shares for their respective lives. And he 
directed that the principal stock should be 
divided and apportioned to and amongst all 
and every the lawful issue of the said E. and 
the other children of his brother in equal 
shares and proportions, and be assigned to 
them respectively upon their severally attain- 
ing the age of twenty-one years, and to the 
survivors or survivor of them. He left the 
residue of his estate to his wire. By a codicil 
he explained that by E., the eldest daughter 
of his brother, he meant an illegitimate 
daughter called E. At the date of the testa- 
tor’s will and of his death his brother had 
three children only, namely, E., M., and J. 
Of these E. survived the widow, and had a 
child, who also survived the widow. M. died 
in the widow’s lifetime, leaving a child who 
survived the widow, and J. died in the 
widow’s lifetime, without leaving issue : — 
Held, that by the expression “E. and the 
other children” the testator intended the 
three childien of his brother living at the 
date of the will ; that each of the three chil- 
dren took a life interest only in one-third of 
the dividends ; and, consequently, that upon 
the death of the widow E. took a life interest 
in one-third of the dividends, and each of the 
children of E. and M. took one-third of fie 
capital. Zeae^ v. Leach, 2 T. & Ooll, C. C. 
m ; 7 Jur. 243. 

2, A. bequeathed to his four daughters, 
unmarried, 2,000^. each on their day of mar- 
riage, with the consent of Lis trustees, with 
Interest, by way of maintenance in the mean- 
time J and if one of his daughters should die 
without being married, he desired the fortune 
and legacies of her so being the first to die to 
go to and be divided equally among such of 
Ms married sons and daughters as might have 
issue at the death of such dying daughter. 
The four unmarried daughters survived the 
testator, and one of them died unmarried and 
without issue Held, that her legacy was 
divisible among the testator’s sons and daugh- 
ters who were married at the date of the will 
and survived her, and had issue living at the 
time of her death, MUUit v, MUott, 11 Ir. 
Oh. R, 482. 

3, A general gift of the mr^ths of a fund to 
the children of A.» described as her children, 
after a previous gift of the interest to her for 
the maintenance of her children, W. and B. i — ^ 
H$ld, to be confined to the two before named, 
and not to include after-born cbildren. Be 
Cemof, 8 Ir. Eq. B. 401 j 2 J. & L. 4136. 

4. Besiduary disposition to the children of 
the testator’s brothers and sisters as aforesaid 

, (named previously as legatees) who shall be 
; Irving at Ms decease, at twenty-five equally ; 
1 in case of the decease of any of the afore- 


said brothers and sisters having issue, then 
the child or children to have the same share as 
if the parent had been living at his decease, 
with maintenance and survivorship in case of 
the death of any unmarried and without issue. 
The first clear designation of nephews and 
nieces, living at his death, as the sole objects 
of his bounty, not altered or controlled by the 
subsequent designation of the brothers and 
sisters, admitting questions of doubtful con- 
stiuction, as to after-born children. JBe^rher 
V. Lea, 3 Yes. & B. 113. 


III. GIFTS TO CHILBRElSr <‘TO BE 
OB “TO BE BEGOTTEK.»» 

5. The words “ begotten and to be begotten ” 
are the same as well on constmc tion of wills 
as settlements. Coohv. Cooh, 2 Vern. 545. 

6. Legacy to children of A. lawfully begotten 
or to be begotten extends only to those born 
in lifetime of testator, SpraoMmg v. Manlier, 
Hick. 344. 

7. Testator devised freehold fee-simple 
estates in possession to all and every the child 
and childien “ begotten and to begotten of 
his daughter S. M for life; and after the 
decease of such child and children, to the 
lawful issue of such child and children, to hold 
to such issue, his, her, and their heirs as 
tenants in common ; and in default of such 
issue over to other persons. S. M. had nine 
children, four born in the testator’s life, and 
five after his decease: — Held, that all the 
nine took under this devise as tenants in com- 
mon in tail, with cross-remainders. Mogy v. 
Mogg, 1 Meriv. 654. 

Testator devised freehold fee-simple e.states 
to tiustees duiing the life of his son J., 
upon ceitain trusts, lemainder to his son*8 
children and their issue, in the same words as 
in the above devise to his daughter’s children, 
and in default of such issues to all and every the 
child and children of his daughter S., etc. (in 
same words as before) : — Held, that only six of 
the nine childien of S. took under this devise, 
namely, five who were born, and one who was 
en t enire at the death of J. Id, 655. 

Testator devised ficehold fee-simple estates 
to his widow for life, and after her decease to 
the same uses as in the devise last stated : — 
Held, that all the nine children of S. took 
under this devise, all being born in the widow’s 
life, n, 

8. A testator gave his real estates to trnsteeSi 
in trust to apply the rents for the benefit of 
his daughter M. and her children, born and to 
be bom, until her youngest child should attain 
twenty-one, and on that event to pay her an 
annuity, and to pay the rents to all the 
childien of his daughter, with benefit of sur- 
vivorship if no issue, and the issue of any who 
should die leaving issue, until the death of the 
longest liver of such children; and on that 
event he gave his estate at to such son of 
any one of his grandchildren as should then 
be the eldest living grandson of Ms daughter | 
and he directed the residue of Ms real estate 
to be then sold, and gave the proceeds unto all 
Ms grandchildren, the children of his daughter, 
except such eldest grandson of his daughter 
who would be entitled to the S. estate, Tha 
testator’s jdaughter had six children living at 
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Ms death, and had none born afterwards : — 
Held, that all the above gifts for the great- 
gmndohildren of the testator were void for 
remoteness, and that by his grandchildren 
and children of his daughter, in the gift of the 
proceeds of the residue of his estate, he meant 
great-grandchildren. &ooeh v. Gooeh^ Id Beav. 
565 ; 21 L. J., H. B., Oh., 238 ; 16 Jnr. 1165 ; 1 
W. B. 397. Affirmed 3 De G. M, & G. 366 ; 22 
L. I., Oh., 1089. See also Egevton v. Browiilow 
iLofd\ 1 Sim., N. S., d64; 20 L. J., H. S., Oh., 
€46; 16 Jnr. 26. 

1. Testator gave legacies of 2002. to each 
of the children of his nephews and nieces 
begotten, or to be begotten, and directed that 
the legacies shotild he paid to them at the 
nsnal periods : — Held, that the legacies vested 
on the testator’s death, and that the children 
of the nephews and nieces who were born 
after the testator’s death were not entitled to 
participate in the legacies. Bntler v. Lowe. 
10 Sim. 817; 8 Jnr. 1143. 

2. Testator, by codicil, gave legacies of 
5002. each to A., B., C., and I)., who, from the 
other parts of the codicil, and from the will, 
appeared to be grandchildren of his brother 
Henry. He added, **Item, I direct my ex- 
oentors to pay out of my personal estate the 
snm of 5W2, apiece to each child that may be 
bom to either of the children of either of my 
brothers lawfully begotten, to be paid to them 
on his or her attaining the age of twenty-one.” 
At the date of the codicil, and at the testator’s 
death, there were to his knowledge lining 
several grandchildren of his brotheis, besides 
A., B., 0., and B., and vaiious children of tlio 
brothers of the tt stator, and the testator was 
survived by om ai least of his brothers — 
Hold, that A., B , C., anrl D, were not entitled 
to double legacies. Barig v. Benhon\ 2 Collv. 
342 ;UL J., N 8., Ch , 169 ; 10 Jnr. 369. 

8. A testator, by a codicil to his will, gave 
^ legacies oi 6002. each to four childien," by 

Ji..' name, of his mcce, Alice Early, the eldest 

dmghtor of Ms brother Henry, and he diicctcd 
I his executors to pay, out of his personal es- 
tate, tlie sum of 5002. apiece to each child 
that might he bom to either of the children 
of either of his brotheis, to be paid to each 
of them on his or her attaining the age of 
twenty-one years. The testator’s niece, Alice 
ihe four children named in the 
codicil, had thiec other children li\ing at the 
date tliereof .‘-Held, that those cbildien were 
not entitled to a legacy of mo/, each, as the 
words of the codicil contemplated only chil- 
dren wo might be born subsequently to the 
date of it Held, also, on the same will, by 
te John Leach, that a child bom after the 
’mst&tm s dealfi was not entitled, and, by Sir 
d. H Bnight-Bruce, that the four children did 
not take cumulative legacies. Earlg v. 

Meton, 14 Beav. ^53 ; 35 Jnr. 867. 

■' ^ executors to pay 

me sum of 5092. apiece to each child that 
? I children of either 

■' “ lawfully begotten ” Held, 

4 cMd of a niece bom within eight 

^ entitled 


be paid within six months after death. By a 
codicil, executed on the day of the testator’s 
death, after giving 5002. apiece to five of the 
grandchildren of his brothers by name, he 
bequeathed 6002. to legatees thus described, 
“ each child that may be born to either of the 
children of either of my brothers lawfully 
begotten ” Held, that of the children of the 
brother’s children neither those born at the 
date of the codicil nor those begotten after 
the testator’s death were entitled, but only 
children ni mntres leur meres at the date of 
the codicil and of the testator’s death. Towns- 
end V. Barlg, 3 De G. F. & J. 1 ; 28 Beav. 429. 

6. The words “ to be begotten ” in a will are 
construed as relating to the root of descent, 
and not to the time of birth. Almack v. Morris 
IN. B. 535. 

The words “ to be begotten,” in.a will, where 
the intention of the testator is not otherwise 
to be collected, will have their strict legal 
construction. Therefore all the children of a 
particular person “begotten,” or “to be be- 
gotten,” will be included. S. C. 32 L. J., Ch. 
304 ; n W. E. 605 ; 8 L. T., N. S., 415. 

Bevi.se to A. and her daughter, B., for their 
lives, remainder to all the children of A. and 
B., to be begotten, as tenants in common in 
tail. B. being the only daughter of A. -Held^ 
that B. was entitled in common with her own 
children to share in the remainder in tail. S. O. 
1 Hem. & M. 630. 

7 . One devises to his son then living, and if 
he dies under twenty-one, and testator’s wife 
shall be encemte at his death with other child 
or children, then to such at twenty-one ; but 
if no such, then over to Ms nephews. Two 
chiidien were born after the will, in the life- 
time of the testator : — Held, to take under the 
devise. White v. Barker ^ Ambl. 701. 

8. A bequest in favour of the testator’s twe 
children, then born (by name), and the child 
“ of which his wife was then enceinte ” .-—Held 
on tlio context, to include, besides the above 
throe, a fourth child, born three years after 
the date of the v ill. Goodfellow v. Qoodfellcm, 
18 Beav. 356 ; 2 Beav. 360. 

A testator in 1831 devised his copyhold 
messuages to* trustees, upon trust to permit his 
wife to occupy one of them during the minority 
of his youngest child, and to apply the rents 
ot the otlmrs to the maintenance, etc., of his 
chiidien, Thomas and John, “and the children 
or child of which his wife was then eneemie 
during minority, making thereout a provision 
for his wife. The testator then provided for 
the advancement of his “said children,” the 
division of the messuages among them at 
twenty-one, and for benefit of survivorship 
among them. He also bequeathed his person^ 
estate on the like trusts in favour of his “said 
children, and in all these cases he added the 
woids as well the children or child of which 
my wife is so enceinte as those already bom; 
but in several instances he simply used the 
and in one instance 
omitted ; said.” In 1847 the testator made a 
codicil disposing of freeholds and cop 7 hol<& 
acquired since the date of the will on tS same 
trusts, and confirming the will. The cMld of 
which the wife was enceinte was afterwards 
born, and subsequently, in 1885, a fourth child 
that the fourth chiH was. 

1 / 1 , .Iff ’ , ' 
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1. A. devised a tern for years to his daugh- 
ter and her children (she having then three 
children), “and also to such other children 
as she should have, and the children of those 
children,” She had other children afterwards. 
Per mr,f the woman and her three children 
took jointly each a fourth part, and that the 
after-born children took nothing. Alcoc% v. 
Mlen^ 2 Freem. 186. And see Mmshull v, 
Mimlmll, 1 Atk. 413. 

2. A legacy of 600^. is given to the eldest 
son of A., to be begotten, to place him out 
apprentice. A. has a son boin after the testa- 
tor’s death, who brings a bill for the legacy ; 
and it is decreed to be paid him forthwith, 
though not born in the testator’s lifetime, and 
though the 500Z. was given for a particular 
purpose^ lievill v. Nenll, 2 Vern. 431. 

3. Devise in trust to the use of the testator’s 
son H. for life, and after his decease to the 
use of J., the son of H., for life, and after the 
decease of 3 ., to the use of the first and every 
other son of J, successively in tail, and in 
default of such issue, to the use of every son 
of the testator’s said son H. thereafter to be 
born severally and successively in tail Held, 
that on the death of J. without issue, H. having 
previously died, the second son of H., though 
born at the date of the will, became entitled 
to an equitable estate tail in the devised lands. 
Harrison v. Harrison, 10 Ir. E., Eq , 290. 

4. A testatrix gave her residual y personal 
estate to trustees in trust as to one-fouith for 
her granddaughter A., and as to the remaining 
three-fourths in trust for the children of her 
daughter B , with ceitain after limitations. | 
Afterwards, by an informal codicil, she desired 
her will to be altered, so that instead of her 
granddaughter A. receiving one-fourth jpait of 
the tiust estate, such estate should be equally 
divided between A. and the children “now 
born or hereafter to be born ” of her daughter 
B, Held, that A. took one moiety, and the 
children of B. born in the lifetime of the tes- 
tatrix, or within nine months after her death, 
took the other moiety. Armitaae v, Ashton, 
20 L. T., K. S., 102. 

The will directed the trustees to hold the 
residuary personal estate in the piopoitions 
above mentioned on certain trusts in favoui of 
A*, and the children of B., with certain limita- 
tions over Held, that the codicil merely 
altered the proportions and did not affect the 
trusts and limitations. Ih. 

5. Eesidiie bequeathed to A. and all the 
other children hereafter to be born of B., at 
their respective ages of twenty-one; those 
born after one attains that age are excluded, 
Gilbert v, Boorman, 11 Ves. 238. 

6. - Bequest to all the children of A. “now 
born or hereafter to be born,” who shall attain 
twenty-one, in equal shares; with poweis of 
maintenance out of and for accumulation of 
income, and of advancement out of the “ pre- 
sumptive shares”:— Held, that on the first 
child attaining twenty-one the class was as- 

, certained, and that the children afterwards 
bom were excluded. Bateman v. Grav. 29 
Beav,447. 

7. Under a bequest to all the children of 
A. born or hereafter to be born who 
shaU attain twenty-one,” in equal shares, witk 
pqwers of laaintenance, accumulation, and 

out of presumptive shares, the 






members of each class are not to be ascer- 
tained at the time the first of them attains 
twenty-one, bnt all the children are to be let 
in. Bateman v. Gray, 37 L. J., Oh., 592 : & 
L. E., Eq., 215 ; 16 W. R. 962. 

8. Bequest to such of the children of A. as 
B. shall by will direct, and in default of such 
direction among the children, share and share 
alike ; B.’s disposition by will in favour of the 
children living at her death, established against 
the claim of one born afterwards, under the 
general words. Panl v. Compton, 8 Ves. 375. 

Bequest to the children of A., vested at the 
age of twenty-one ; therefore, those born after 
one has attained that age are excluded. 

380 

9. Bequest to children of A., born or to be 
born, as many as there might be, at twenty-one 
or mariiage, with survivorship, and a limitation 
over on death of all, etc.:— Held, vested in 
those living when one is entitled, to the ex- 
clusion of those born afterwards. Whltbreaci: 
v. St, John {Lord,'} 10 Ves. 152. 

1 0. A testator devised a real estate to trustees 
in fee for all the children of his two sisters 

I then born, or thereafter to be born, who should 
I have attained, or should afterwards attain 
twenty-one, in equal shares. And he directed 
that, as the same should respectively become 
vested, the trustees should convey the same 
accordingly— Held, that the children born 
aftei the testator’s death took a share. Bd- 
domes v. Eddowes, 30 Beav. 603. 

11. Gift to A. for life, and after her decease 
to all the children of B. who should be living 
at the testator’s death, or be born afterwards, 
who should attain twenty-one, with a direction 
that no child should be excluded in conse- 
quence of any other child having attained 
a vested interest : -Held, that the class was 
to be ascertained upon the latter of these two 
events, viz , a child of B. attaining twenty-one 
at the death of A., and that a child born after 
that period was excluded. Parsons v. Justice^ 
34 Beav. 698. 

12. After the death of the annuitant, the 
testator directed that “the principal from 
which such annuity was derived should be 
equally divided between her five daughters, 
then in existence, and any other children, 
whether male or female, that might yet be 
born”: — Held, that the five daughters, and 
all the after-born children of the annuitant, 
were entitled to the fund producing the full 
annuity, in equal shares. AUmater v. Ait^ 
mater, 18 Beav. 330 ; 18 Jur, 50; 23 H J., Ch., 
693 ; 2 W, B. 81. 

13. Testator devised estates to F, S. and M. 
his wife, for their joint lives and the life of 
the survivor, he assuming the name and arms 
of testator; remainder to trustees to preserve 
contingent remainders, and after the decease 
of F. S. and M., unto all the children of F. S* 
and M. then already or thereafter to be born 
of their bodies, male or female, for and during 
their Joint lives and the life of the survivor 
of them ; but all the sons to take the name 
and arms of the testator in addition to their 
own ; remainder to trustees to preserve con** 
tiugent remainders, in trust nevertheless to 
permit all the said children to receive the 
rents Of the property In equal shares during 
their lives, and from and after their several 
deceases unto and equally between all their 
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Iwtia, mate and female, and for want of such 
Issne over;— Held, 1. That the name and 
awns danse was not a condition precedent 
to the vesting’ of the estates in the children 
of f * S. and M, 2. Only children of F, S. and 
M, living at testator’s death were included 
under the gift to children “now already or 
hereafter to be born.” 3. Notwithstanding 
the \^ojds implying a tenancy in common 
amongst the issue of the children of F. B. 
and M«, the children of F. S. and M. took as 
tenants in common in tail, ’^ith cross-re- 
mainders between them in tail. Woodliouse 
\\ IkMek 3 v7. R. 303; 1 Kav & J. 352 ; 3 
Sq. Rep. 817 ; 2i L. J., Ch., 049. 

1. A testator gave the accumulation of the 

rents and profits of real and personal estate 
at the expiration of twenty years after his 
decease to such of his grandchildren, “ now 
bom or hereafter to be born during the lifetime 
of their respective parents,” as should attain 
twonty-one or marry with consent, and whether 
born or unborn when any other of them should 
attain the ago aforesaid. At the expiration 
of the twenty years there were several grand- 
children who had attained twenty-one, but 
two of the testator’s children were still living : 
—Held, that the shares of the grandchildren 
who had attained twenty-one were vested, 
subject to open and let in the claim of any 
other grandchihiren who might attain the 
same age, and in the meanwhile the interest 
only of the vested shaies was to be paid. 
Bmit V. Beaflmmugh {MavV)^ 1 Beav. 154; 8 
If, L, N, H,, b5. 

2. fhe testator devised an estate to his six 

grandsons (ot the appellant was one) 

“during tl eir rt^ix < the lives, in equal shares 
as tenants ui eoinmon, and as to the icspcct- 
iv6 shares theiuin of each of them, my said 
grandsons, aftm his (Ic^uase, to the use of I is 
first and even otlur son successively, accord- 
ing to senioiit) of biith m tail male; and on 
failure of the issue male of any one oi moie 
of my said grandsons, then and so oiten as 
the wme shall happen, I give and devise as 
well the share or ro.spective shaies oiiginally 
limited to the grandson whose issue shall so 
fail, as the share or respective shares which 
by viitiie of this present clause sball bare 
become veslc d m him or them, or his or their 
issue male, to the use of the other or others 
of my sani giaiulsona dining his or their life, 
or respective lives, as t«mant& in common. 
And after the decease of such last-mentioned 
grandsons tnen I give and devise the share 
or shares lastly hereinbefure limited to him, 
to his JIrst and every other son successively 
acKmrding to sunlonty of birth in tail male ; 
and if there shall be a failure of such issue of 
all my said grandsons but one of them, I give 

g e the entirely of all the said estates 
^ of such only grandson for his life, 
his decease to the use of his and 
sr son successively according to their 
3 in tail male.” By a proviso at the 
wf f?iiL the testator directed—*' Fro- 
i mi t any person whom I have 
^ ||.a mate of my said estate 
lifetime, then and In suqh 
^ made to In 

d^in such devise -and- apppinto # i 




t -J, W.... . I 



for the term of his or her natural life, and 
after his or her decease, to the use of his or 
her first and every other son successively ac- 
cording to their respective seniorities in tail 
male.” Two out of the six grandsons died 
without issue. The eldest son of the appellant 
was born before the date of the will, and by a 
disentailing deed executed after the testator’s 
death conveyed to the appellant his share and 
inteiest m the said estate in fee. In a suit 
for declaration of title and consequent lelief . 
— Held, that the appellant was entitled to an 
estate in fee simple in one-fonrth part of the 
hcieditaments and premises, the subject of 
the suit. The words of tho proviso must be 
construed in their grammatical sense, and bo 
taken to mean a tenant in tail male bom aftei 
the date of the will, and therefore not to 
include the eldest son of the appellant. The 
words ** shall be boin in my liictime,” in the 
absence of any context to explain them, are 
to be taken as words of futunty. Conse- 
quently, the gift of an estate tail to the 
appellant’s eldest son, who was born before 
the date of the will, was not revoked. 
hom V. QiUons, 6 L. R , App. Cas., 471 ; 50 
L.J., P.0.,45; 45L.T. 177. 

IlUgitmate CMldrm.'^ See XXY. ante» 


I¥. Bins TO CHILBEEN “BOBN” OR 
BEGOTTEN.” 

3. Gift to all and every the children of 
nephews and nieces lawfully begotten, includeo 
attei-boin children. JBrowne v. Groomdridm, 

4 Madd. 195. 

4. The testator gave to A. B ’s children, 50? 
to every child he hath by his wife, to be paid 
them as they come of age ; there were eleven 
children at the date of the will, thiiteen at the 
testatoi’s death, and three born afterwards. 

The thiiteen children living at the death of 
the testator are entitled to their legacies, but 
not those born afterwaids. Bmgro&e v. Bram- 
ham, 2 Cox 384. 

5. Devise of real estate to A. for life, and 
after her death to all the children of A. born 
at the time of her death. A. had two children , 
both of whom died in her lifetime Held, 
that the shares in the real estate vested in 
them indefeasibly at their births. Patenon v. 

Mills, 18 D. J., N. S., Ch., 449 ; 14 Jur. 126. 

6. Gift after a previous life estate to 0. to 
the children of W. who should be living at 
the death of testator and 0. Held, that a 
child of W. who was born after the death of 
testator and survived 0., was included in the 
class and took a share. Pass v. Barrm, 2$ 

Beav. la 

7. The fiction or indulgence of the law wblbh 
treats a child 0^1 ve^itfo $a Mere as actually 
born, applies only for the purpose of enabling 
such child to take a benefit to which, if actually 
bom, it would have been entitled; m all other 
cases the 'word “ born” must have its natural 

Blassm v. Blmson, 10 Jur., 

J L, N. S., 

y*?* ^ ^ L & 
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y. CHILBB£K EH VENmE SA KEBE. 

1. The law is clear that a devise to an infant 

eih vmtre m mere is good, though he be born 
after the death of the testator, and he shall 
take by way of executory devise when he is 
bom, Anon^i 1 Freem. 293. S. P. Taylor v. 
Byiall^ id. 243. 

2. One devises, in case he have no son at 
the time of his death, to S. The testator dies, 
leaving his wife privement encemte -with a son; 
this posthumons son is a son living at the 
testator’s death, and S. not entitled. Bar del 
V. Hopegood, 1 P. W. 486 

3. Infant eoi ventre shall not take under a 
bequest to the children of A. living at the 
death of testator. Cooper v. Forhes^ 2 Bro. 
0. 0. 63, sed qnmre. 

^ 4. Bequest to all children “ born in the life- 
time of testator,” includes child of which the 
feme was enoointe at death of testator. 
Tromer v. BntU, 1 Sim. & S. 181 : 1 L. J., Ch., 
115. 

6. The description of childien of A. does 
not extend to a child en ventre sa mere. Pier- 
son V, Carnet^ 2 Bro. C, 0. 38 ; Pre. Ch. 201. n. 
S. 0. id. 226. 

6. Testator gave to each and every of his 
children born or theieafter to be born, and 
who should be living at the time of his death, 
5,000Z. apiece, to be }iaid at their ages of 
twenty-one, etc., with inteiest from the day 
of his death. A child en ventre sa mere is 
entitled to a legacy of 6,000Z., but the interest 
is to be computed only from the birth. Baw- 
Uns V. BanVms^ 2 Cox 425 

7. One devises the surplus of his estate to 
his giandchildren living at bis death, grani 
children born after his decease shall not take. 
Musgrave v. Parry, 2 Vein. 710. 

8. An infant en ventre sa mere, under a 
devise to heirs of the body of the devisor 
begotten and to be begotten, cannot take by 
purchase the legal fee, the terms of descrip- 
tion not amounting to a legal designation of 
him ; but is entitled in equity, by virtue of 
the apparent intention, to the trust of a term 
attendant on the inheiitance, though merged 
at law. Wurse v. Yerworth, 3 Swan. 608. 

9* One devises the surplus of Ins estate to 
his children and grandchildren ; a grandchild 
en ventre sa mere at the testator’s death shall 
pot take; semis, had it been to the children 
and grandchildren living at his death. 
Wortlwy V. Strange, 1 P, W, 34^; Pre. Oh. 470; 
0ilb. Eq. Eep. 136. 

10, Under a devise to all the children of A. 
except B., a posthumous child is entitled, 
Otar he v. Blalie, 2 Yes. J. 672. 

11. Testator devised freehold fee-simple 
estates in possession to all and every the child 
and children of his daughter S. for life, and 
after the decease of such child and children 
to the lawful issue of such child or children 
to hold to such issue, his, her, and their heirs, 
as tenants in common, and in default of such 
i^ue over. S. had nine children, four in 
testator’s life and five after :«^Held, the nine 
took under this devise as tenants in tail with 
c^W'^remainders. Mogg v. Mogg, 1 Meriv. 654. 
* ^T^tator devised freehold fee-simple estates 
'll ftrastees during the life of his son 5’., upon 

I tifpsts, remainder to his son’s children, 

wffr iesue, in the same words as in the 

tl'f , 


above devise to his daughter’s children, and 
in default of such issue to all and every the 
child and children of his daughter S., etc. (in 
the same words as before) Held, that only 
six of the nine children of S. took under the 
devise ; namely, five who were bom, and one 
who was en ventre at the death of J. M. 655. 

12. Where a testator makes a bequest to a 
person and his children if there are any 
children in esse at the date of the will, they 
take jointly with the parent ; but if words are 
superadded showing an intention to settle the 
property the parent only takes a life interest. 
And for this purpose a child en ventre sa mere 
is considered to be in esse. Mason v. vlarhe, 
1 W. E. 297; 17 Jur. 479; 17 Beav. 126; 22 
L. J., Ch., 956. 

13. In construing a will a child en ventre sa 
mire is treated as living where the effect is to 
leave to the child an interest vested or contin- 
gent which any other construction would take 
away from it, unless there is a clear contraiy 
intention. Pearce v. Carrington, 8 L. B., Ch., 
969 ; 42 L. J., Ch., 900 ; 22 W. E. 41. Affirm- 
ing 42 L. J., Ch., 516 ; 21 W. E. 729 ; 28 L. T., 
N. S., 659. 

A husband gave a fund to his wife for life, 
then to his daughter (a married woman) for 
life, and after her death to her children who 
being sons should attain twenty-one, or being 
daughteis attain that age or marry, and if 
none, then to certain persons by name. By 
a codicil he directed that if his daughter 
should be living at the expiration of five jmars 
from the death of his wife, and should not 
then have had any child or children, the fund 
should be at once divided between the ulterior 
takers, as if his daughtei were dead without 
children. The daughter’s first child was born 
five years and six months after the death of the 
testator’s widow : — Held, that as the daughter 
had a child en ventre sa mire within five years 
after the death of the widow the gift over had 
not taken effect. Ih, 

14. A testatiix by will bequeathed residuary 
personal estate unto and equally between all 
her brothers and sisters, share and share alike. 
She directed that the shares of her brothers 
respectively should not v^est in them respect- 
ively until they should respectively attain 
twenty-one, and tliat the shares of her sisters 
should not vest in them respectively until 
they should respectively attain that age or 
marry 'Held, that the brothers and sisters 
formed one class only of persons ; and that a 
brother not bom, though eii ventre sa nhre 
when the eldest of the brothers and sisters 
who attained twenty-one came of age, was 
excluded; although he was bom before the 
eldest of the brothers only who attained 
twenty-one came of age. Be GmrdAmr, 
ratt V. Weehs^ 20 L. E., Eq , 647 ; 45 U. J., Oh., 
193. 

15. Testator gave his estates to trustees to 
^pply ^he profits for the use of the child with 
which his wife was then pregnant, during 
infancy, and at twenty-five to the child in 
fee ; but in case the child should die before 
twenty-five, without issue, remainder over; 
the child was still-bom. Afterwards testator 
made a codicil affirming his will, and died 
without issue. Forty-three weeks after his 
death his widow was brought to bed of a 
son; this son cannot take the estate* thpugf 
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foiind to be iegiiimate, but it shall go to the should go over to the others. There were 

devisees over. Foster v. Cook^ 3 Bro. 0. C. 347. children born in the lifetime of the testatrix, 

1. A, testatrix, who died in Kovember 1874, and others born after her death, two of whore 

by her will in January 1874 bequeathed to were e;?, m .-—Held, that the clause 
each of the three children of her niece 1,OOOZ. ; as to personal claim was not sufficient tc 

and if any of the said tliree children should restrict the preceding gift to children whe 

die before attaining the age of twenty-one attained twenty-one before the period of divi* 

the legacy was to he divided between the sion, and that all children living at the period 

survivors of the .said three children. There of division, whether born before or after the 

was a codicil in June 1S74, confirming, as death of the testatrix, were entitled. Blasson 

regarded this bequest, the will. At the date v. Blasson, 2 De G. J. & S. 665 ; 10 Jur., N. S , 

of the will the niece had three children living, 1113; 34 L. J., Ch., 18; 13 W. R. 113; 11 

the youngest being three years old, and a L. T., N. S., 353 ; 6 N. R. 65. And see k C, 

fourth child, en ventre sa> mere at tae time, 3 K. R. 407. 

and born in July 1874, claimed a legacy of Held, also, that a child en ventre sa mere i« 
1,000?. Held, that the three children born only to be treated as born where such con. 
at the date of the will only were entitled to struction is necessary for the benefit of that 

legacies. Be Mmery, Jones v. Mniery, 3 L. R., child, and that, therefore, the distributior 

Ch. B,, 300 ; 24 W. R. 917; 34 L. T., N. S., was not postponed till the youngest child ai 

veyitre sa mire at the death of the testatrix 

2. A testator devised his estates to trustees, attained twenty one. Ib. 

in trust, after O.’s decease, “ in case she should Held, also, that the words “ born and living ’■ 
leave only one child which should survive her,” were used for the purpose only of ascertaining 

to pay 200?, a year for his maintenance until a period of time, and were not a description 

he should attain twenty-five, and from and of children as obiects of the bequest, and 

after such only child should attain that age therefore children in %tero were not included 

to raise 10,000?. and pay the same to him at lb, 

that ago. Or, in case C. should, at her decease, 

have two or more children, then to raise an BleyiUmaie ObdSren,^ See XXV. IV. ante, 
annuity for their maintenance until they Posthumous Children. 

should respectively attain twenty-five, and 
when they respectively attained that age, to 

pay each an equal share of the 10,000l The CrlETS TO A CLASS FROM A, BOWH* 
plaintiff was en ventre sa mire at the testator’s WARDS, 

death, and was the only child of C. who sur- 
vi\ed her: — Held, that the bequest of the 
10,000?, was too remote. Merlin v. Blaarave, 

25Beav. 125. 

3. A father directed the income of one-half 
of his residuary estate to be paid to his son 
during his liie and afteiwaids to his lawful 
issue ; one of the issue was en ventre sa mire 
at the date of the death of the tenant foi life, 
but Ms parents were not married till after 
that date, though before the birth of the 
child Held, that such child was not entitled 
to share in the distribution of the half of the 
residue. Be Cotlass, 1 L. R., Ch. B., 460; 43 
L. J., Ch., 118 ; U L, T. 630; 24 W. E. 204. 

4. 20,000?. left to executors in trust to dis- 
pose of in such proportions, etc., as they 
should think fit amongst such of the testator’s 
relations as should not be worth 2,000?., and 
should apply within two years after the tes- 
tator’s death. One within the description 
applied and had a sum ordered her, but died 
before it was paid Held, her representative 
entitled to it. A child born after the death 
of the testator, who was of consanguinity, 
claimed and died without issue Held, not } yil 
within the description, though en ventre sa 

at testator’s death. Bennett v. So 7 iv> 
mod, Ambl. 708. 

B, A testatrix directed that a fund should 
^ m accumulated, and that when the youngest 
qf the dilldren of her nephew and nieces, A., 
iBii 0.^ ^ho should have been bom and 
Mng, at the time of her decease^ should attain 
‘ wnty-one, the accumulated fund should be 
children of A,, 
wuld theh be living, with a 
if at tho |erio4 nf .division any 
cM^en should^ not .]^rsonaily ‘ claim .their 


6. A gift to a class “ from A. downwards *’ was 
held to be inclnsi\G of A,, and entitled her to 
share in the gilt. Lett v. Oshorn, 51 L. J.. 
Cb.,910; 47L.T. 40. 


XXXIIL Distribution Per Stirpes 
or Per Oapita^ 

I. Bfstrihition Per Capita, 7776, 

II. Bhtrlbut ion Per Stirpes, 7779. 

III. Bfeet of Words “ Per Stirpes f 7782, 

IV, Gift to A. and B. for BiveSf Bemain* 

der to tbeir C%itdren, 7782. 

^^7786 Children Substitutionary j 

VI, Gift to A, and Bis Children, or to A. 
and Class B, Interest taken by A,, 
7787. ^ 


L DISTRIBUTIOir FEE CAFm 

Sea also following Subdivisions, 

1. Gift to the Children of A, and B„ or to the 

Children of A, and the Children of B., 
7777, ^ 

2. Gift to A^ and the Children of B,, 7777 . . 

^ Class') and their 
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1. Crift to tlxe CMldren of A. and B,, or to tM 
CMldren of A. and tli© OMidren of B. 

1, One devises the surplus of Ms personal 
estate to the children of A. and B. j neither 
of them has a child at the making of the will 
or the death of testator ; the devise is execu- 
tory, and shall extend to any children that 
A* and B. shall afterwards have ; and the 
children of each shall take per capita^ and 
not per stirpes. WeM v. Bradlmy^ 2 Vern. 
705. 

_ 2. Bequest of stock to testator’s wife for 
life, and then as she should by will direct 
amongst A., B., and C. and their respective 
children, and in default of appointment the 
same at his wife’s death to go amongst all 
the said children equally. No appointment 
was made: — Held, fiist, that A., B., and 0. 
took nothing ; secondly, that the children of 
A., B., and 0, took per capita. PattisoTh v. 
Fattison^ 19 Beav. 638. 

3. Testator gave the residue among his 
five grandchildren, A., B., C., B., and F., his 
grandson A.’s two children, and the two 
children of Ms niece, one of them a son, 
the other a daughter; and in case any of 
the said last-mentioned children should die 
before twenty-one, and should leave no lawful 
issue, then the survivors were to have his or 
her share. One of the cMldren of A. died 
under twenty-one without issue Held, that 
Ms share was divisible among all the surviving 
legatees, children and grandchildren. Walker 
V. Moore^ 1 Beav. 607 ; 8 L. J., N. S., Ch., 333. 

4. Bequest of shares, the profits to be in- 
vested, and the interest applied in the educa- 
tion of the children of A. and B. in equal 
shares; “and on their attaining twenty-one, 
the whole to be sold and divided equally 
among them.” There was a gift over if A. 
and B. should die without issue. A. and B. 
had no child at testator’s death : — Held, that 
all the children of A* and B. took, and that 
the class was not limited to those bom when 
the first attained twenty-one; and, secondly, 
that the cMldren of A. and B. took per capita^ 
and not per stirpes. Armitage v. Williams. 
27 Beav. 346. 

5. Bequest of one-fourth to the children 
of A., and one other fourth among cMldren 
of B. Held, distributable capita. Lineoln 
{Lady) V. Pelham^ 10 Ves. 167. 

6. On construing an appointment of stock 
in these words, “unto and among my said 
brother and my sisters and my nephews and 
nieces living at the decease of my wife, in equal 
shares and proportions,” it was held, that 
the qualification of living at the death of his 
wife attached only to the nephews and nieces, 
the last antecendent. The direction as to the 
shares and proportions in which the legatees 
are to take the property does not affect the 
construction of the words wMch describe the 
persons who are to take. The legatees took 
per capita. Baker v. Baker. 6 Hare 269 : 11 
Jnr. 586. 

7. Testatrix gave 2001. to her brother E., 
and in ease of Ms dying before her, the 200^1. 
to go to his children ; and 200Z. to her sister 

to go to her children in the event of her 
predeceasing the testatrix. The testatrix, 
after sundry other pecuniary gifts to other 
parties, gate All her residue “to all the Chil- 


■ '■M 


dren of my brother E. and nay sister M, 
equally.” E. had five children and M. two 
children at the date of the will, and also at 
the decease of the testatrix: — Held, that all 
these seven children took equally as tenants 
in common. Be Lloyd, 2 dur., N. S., 639. 

8. Testator directed the residue of his 
personal estate, after the death of his wife, 
who was tenant for life, to be divided as 
follows: — ^To his five nephews and nieces, 

A. , B., C.,^ B., and E., two shares each, and 
to their children one share each. The nephews 
and nieces survived, the testator Held, that 
the residue vested in the nephews and nieces 
and their children living at the testator’s 
death or born in the lifetime of the tenant 
for life, the children taking per capita, but 
the shares of each of the nephews and nieces 
being double that of each child. Cooke v. 
Bowen, 4 Y. & Coll., Bxch. Bq , 244. 

2. Gift to A. and the Children of B, 

9. Bequest “to A, and to the children of 

B. , to be equally divided” :— Held, that they 
took per capita. Bonsdinq v. Bniith, 3 Beav. 
641 ; 10 B. J., N. S., Ch., 235. 

10. Gift of a legacy to A. for life, with 
remainder to B. for life, and after the death 
of the survivor upon trust to pay it “to, 
between, or amongst 0., if then living, but 
if then dead, to, between, and amongst C.’s 
children and the children of B. then living, 
equally, etc.” :—Held, that C. and the children 
of B. took per capita. Biekabe v. Garwood, 
8 Beav. 679, 

11. J. H. gave all Ms residuary real and 
personal estate to trustees upon trusts for 
conversion, and directed the tmstees to divide 
the proceeds amongst the brothers and sisters 
of S., and the nephews and nieces of 0. and “my 
late housekeeper H.” On the question whether 
this was a gift in equal third parts to the 
classes, oi a gift per capita to all the indi- 
vidual members of the three classes :— Held, 
to be a gift per capita to all the individual 
members of the classes. Amson v. Harris, 
19 Beav. 210. 

12. Legacy to A. and B. and the children of 

C. , equally ; they take per capita. Legacy to 
the descendants of A. and B. equally; all 
descendants (children and gi*andchildren) 
take per capita. Butler v. Stratton, 3 Bro. 
C. C. 367. 

13. Gift in equal shares to Mrs, M., Mr, and 
Mrs. W. and children, likewise H. H. Hold, 
that Mrs. W. was entitled to an equal share 
as tenant in common with her husband and her 
cMldren, and with Mrs. M. and H. H. Pai/nc 
V. Wagner, 12 Bim. 184. 

14. One having had five children, A., B., 0., 
B,, and E.; B. is dead, leaving several chil- 
dren, and by wiE the testator devises the 
residue of his personal estate to his son A.| 
and to B.’s children, and to Ms daughter 0.^ 
and B.’s children, and to his daughter B. ; B. 
is living, and has children Decreed, the chil- 
dren of B. and the cMldren of B, shall take 
per capita, and not per stirpes, as if all named# 
Blaehkr v. WeU, 2 P. W. 383, 

16. Testatrix bequeathed residue to one for 
life* and then to be equally divided betweeq 
her two nieces A. and B., and €?., a third niece* 





sisters, sliaxe and share alike. The si 
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and her children. 0. had eight children at 
the death o! the testatrix, and one born after- 
wards, during the life of tenant for life : — 
Held, that all the children* including this one* 
took equally per capita with the nieces. 
Lendm v. Maekmre, 10 Sim. 626. 

1. Bequest of the residue to executors, in 
trust to invest and pay the interest, dividends, 
and premiums, as the same shall be received, 

to my living brothers and sisters, and the 
childien of my brothers and sisters who have 
deceased, or who may die before me* share 
and share alike”:— Held, to be a capita. 

Myie V. CulteHf 1 Jur. 100. 

2 A testator gives 4002. to his executors, to 
divide equally between his son P., and the 
children of his son B. P. and the children 
take equal shares per capita. William v. 
r^to,a P. 0. 17T;l Jur. 510. 

8. Testator directed his residuary, real, and 
personal estate to be divided by his trustees, 
in such shares and. at such times as they should 
think proper, amongst his nephews, A., B., and 
0,, and his other nephews and nieces, sons 
and daughters of his late sisters, T. and H., 
who should be living at Ms decease, and the 
children of any other such nephews and nieces 
w!io, having died in his lifetime, had left 
issue. There were several children, and chil- 
dren of deceased children, both of T. and H., 
liilng at the testator’s death. The trustees 
not being able to agree as to the division of 
the properly, the Court ordered it to be divided 
amongst the oliildren, and the cMldren of the 
deceased children of T. and H., per capita. 
Tmhii V. l/atjfeM^ 12 Sim. 167. 

4, il testator had a son and two daughters 
(A. and C.) living, another daughter (B.) was 
dead, ha\mg left live daughters. He be- 
queathed n,()00/.* as to 5,0002. for A. for life, 
witli remaindci to h(‘r children. He then 
g!no the residue "equally amongst his son, 
Ins daughter A., the live daughteis of B., and 
Ms daughter C., to be settled as he had 
directed the three sums of 5,0002. upon them 
and their issue”: —Held, that the five 
daughters of B. took jfer capita, so that each 
was entitled to one-eighth of the residue. 
f indate V. WUUmtm, 23 Beav. 74; 2 Jur., 
H. a* 1168 ; 4 W. B. 695, 

5. A father gave his residuary estate to his 
children, A., 11., 0., I)., E., "an{l to the chil- 
difii of ’’liisdmgliter F., deceased, "and the 
cJiiIdreu of” his daughter 0., deceased, "to 
be divhlerl amongst them in equal shares and 
proportions”.— ilekl, that the grandchildren 
took per capita, and not jier stirpes. Fayne v. 
W§hb, 22 W. E. 48 ; 31 L. T„ G37. 


0ift to A, and B. (or a Class) and their 
Children. 


6. , A testator gave Ms property (all being 


.PWOBaltY) to t^tees, upon Wfc to paj hfi 

V, ;• he gave certain legacies and three 

B ) three^ ladies, and he gave the 
he dividends arising during the 
fTf e annuitants to ]£ S, and A. 0,, 
m, for their lives; and after the 
ue three annuitants, as to all the 

;iv . rJ' ^ ^ f 


shares : — Held, Erst, that there was an intestacy 
as to the surplus income from the death of 
the survivor of H. S. and A. C. until the death 
of the survivor of the three annuitants ; held, 
secondly, that the gift to H S and A. C., and 
their several children, was a gift per capita, 
and not per stirpes. Cwmikiglmn v. Mi&rray, 

I De a. & Sm. 366 ; 16 L. J., N. S., Ch., 484 ; 

II Jur. 814. But this was reversed on appeal 
as to the first point, the Lord Chancellor hold- 
ing that the surplus income was not undisposed 
of, but passed by the residuary bequest. B. C. 
17 L. J , H. S , Ch , 407 ; 12 Jur. 547. 

7. Bequest of residue, in moieties, in trust 
for two tenants for life, and at death of each 
in trust, as to her moiety, to the children of 
the two who should be living at the death 
of the deceased tenant for life, and the issue 
of such of the children who should then he 
dead:— Pleld, to take effect per capita. Abhay 
V. Eojve, 1 De C. & 8m. 470 ; 16 L. J., H. S., 
Ch, 437; 11 Jur. 765. 

8. Under a disposition by will to A.’s and 
Bds ^families, the children are entitled, ex- 
clusively oi their parents, and per capita. 
Barnes v. Patel), 8 Ves. 604. 


9 Beskluary bequest in trust for A. for life, 
and after her decease to be distributed. " be- 


tween the testatoi'h brothers and sisters and 
such of their childien as should be then living, 
the parents and children to be classed together 
and to share in equal proportions”: — Held, 
that those brothers and sisters and children 
only who survived A. were entitled, and that 
they took per capita. Tamer v. Hudson, 10 
Beav. 222 ; 16 L, J., K. S , Ch., 180. 

10. A testator devised “ one-half of the free- 
hold bouses and property to his brothers and 
sisters for their hie and then to come to their 
children, and in the same manner to his wife’s 
hi other and biothers’ children and grand- 
children.” He had but one brother alive at 
the date of the vill, and left no brother or 
sister surviving him, and only one brother of 
the testator’s wife uas alive at the date of 
the will, but he sm lived the testator : — Held, 
that under these circumstances all the children 
living at the testator’s death of all his brothers 
and sisters took per stirpes shares in one 
moiety, and that, subiect to the life interest 
of ^the wife’s suiviving Mother, the other 
moiety was divisible amongst all the children 
and^ grandchildren living at his death or 
coming* into existence during the lifetime of 
the tenant for life, of Mmself and the other 
infes biothers, who left children or grand- 
children, the families taking per stirj?es and 
the children and grandchildren of such family 
py capita. Bamahj v. Tassell, 11 L. E., Iq., 
363 ; 24 L. T. 221 ; 19 W. E. 323. 

11. A testator gives all his property to 
trustees upon trust for his wife for life, and 
at her death upon trust to sell and pay delfts 
and legacies and after payment thereof ho 
gave^the residue of the money to his sistel: B., 
Ms mster H., H. D. daughter of his late sttter 
M, D., ^d to the children of Ms sai^4w0 
sisters and H. as should be living at Me 
death of his wife, to be equally divided between 
them hxs said niece H. D , his sisters E. and H., 
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Held, that tlae tlaxee children and the repre- 
sentatives of the deceased niece and sisters 
took eqnally per capita* Bouglien v. Farrer, 
3 W. E. 495. 

1. A testator gave real estate to his daughter 
for life, remainder to his “children and issue, ^ 
and if but “ one snch child ” that child to 
take the whole, and if she died without leaving 
“ such issue,” then over. He gave the residue 
of his personal estate to his daughter for life 
and her children and issue ; and if she died 
without leaving such children or issue, then 
over — Held, that the children of the daughter 
and their childien took pari pa S8%, Cancellor 
V. Cmicellor^ or Chancellor v. Chancellor, 2 
Hr, & Sm. 194 ; 8 Jur , N. a, 1146 ; 31 L. J., 
Gh., 17; 11 W. E. 16; 7 H. T., N. a, 307; 
1 N. E. 12. And see Shailer v. C7'oves, 11 
Jur. 485 ; 16 L. J., Oh., 367 ; 6 Hare 162. 
And see as to this case 2 Jarm., 4th edn., 
p, 737. n. 

2. A testator by his will, after giving life 
estates to his widow and his sister succes- 
sively, directed that after the death of his 
sister his residuary peisonal estate should go 
to his surviving brothers and their childien to 
be divided equally between them. The widow 
survived her sister-in-law, as aho her brothers- 
in-law, two of whom only left issue surviving 
the widow: — Held, that the class was to be 
ascertained at the death of the widow, and 
that the surviving children of the two bi others 
tookji?^'?’ capita. Me Fox, 6 N. E. 374 ; 11 Jur., 
H. S., 735 ; 13 W. E. 1013 ; 35 Beav. 163. 


II. BISTEIBHTIOH PEE STIEPES. 

3. A bequest of a fund to be divided among 
the children of A , the children of B.,the chil- 
dren of 0., the children of D., and to E. if he 
should bo then living, and if not B.’s share to 
be divided into four paits and paid to the 
children of A., B., 0., and H. “in manner 
aforesaid ” : — Held, that the fund was divisible 
among the childien yw stirpes, and not per 
capita. Wettletan v, Bteplienmn, 18 L. J., N. S., 
Ch., 191 ; 13 Jur. 618. 

4. Bequest of 1,200^. to A. and B,, upon trust 
to appropriate and apply in two equal shaies 
to and for the benefit of all their children 
respectively : — Held, on the context, to give 
legacies of 600/. to each family severally. 
Omrtm v. ManUter, 4 Beav, 205, 

5. A legacy to three families equally. The 
childien of the families shall take per stirpes, 
and not per capita. Alexander v. Douglas, 
Bomilly’s Notes of Gases, 93. 

6. A testator bequeathed 800/. to trustees 
upon trust to pay the income to A, for her 
life ; and after her decease he gave the prin- 
cipal to her children and their representatives 
in equal shares, with a gift over in the event 
of A. dying without issue of the representa- 
tives of such issue. A. left one child surviving 
her, and children and grandchildren of another 
child of A ; and A. had also had other chil- 
dren, who died without issue -Held, that the 
efirviting child of A. was entitled to one 
moiety of the trust fund, and that the other 

^ ^ iboiety was to be equally divided among the 
.1 Children of the deceased child of A. Alhr v. 
; 12 1. J., K S,, Ch., 16. 

4 bequeathed to L for Efe, and il 






i 


she died in the life* of her husband to go to 
the children of her sister B. in such shares as 
A. should advise. Some of the children of B. 
died, leaving issue, and then A. dies in the life 
of her husband, making no appointment: — 
Decreed, the money to be distributed among 
the children of B. and their representatives 
per stirpes, and not per ca'plta. Crook v 
Brooking, 2 Yern. 50. 

8. Testator bequeathed the residue of Ms 
personal estate as follows : “ As to the residue 
of my f 01 tune, I will and desire that the de- 
scendants or representatives of each of my 
first cousins deceased partake in equal shares 
and propoitions with my fiist cousins now 
alive.” The residue is divisible per stirpes 
amongst the first cousins who were living at 
the testator’s death, and such of the de- 
scendants of his fiist cousins who died before 
him, as were next of kin of the deceased first 
cousins, and living at the time of the death of 
the testator. Bumplireys v. Bhimphregs, 2 
Cox 187. 

9. A,, by will, bequeathed property in trust 
for all his grandchildren (the childien of his 
son and daughter) who should be living at his 
decease equally to be divided between them, 
such shares to be vested in possession in the 
grandsons at twenty-one, and the grand- 
daughters at twenty-one or marriage, with a 
gift over, m case any of the grandchildren 
should die before attaining a vested interest 
in possession, to the surviving brotlieis and 
sisters of the deceased giandchild. By a codi- 
cil he gave a sum of money to his executois 
to be invested, and directed the interest to he 
paid in equal moieties to his son and daughter 
during their Incs, and at their decease the 
same to be for 1 he benefit of his grandchildren, 
agieeably to the instructions contained in the 
will : — Held, that the cfiect of the codicil was 
to create a tenancy in common between the 
son and daughter during their lives in the 
fund directed to be invested, and that on the 
death of the son one moiety of the fund be- 
came divisible among his children, the grand- 
children taking their shaies under the will 
and codicil per stirpes, and not per capita. 
Archer \\ Leqg, 10 W. E. 703 ; 31 Beav. 187. 

10. Gift of personal estate, to divide the 
principal and interest among the children of 
A. and B. living at the time of the respective 
deceases of A. and B., with a proviso that the 
share of any such child or children dying 
under twenty-five, without issue, should go 
over to the survivois and survivor of them 
equally: — Held, that this was a gift to ihe 
children of A. living at his decease, and to 
the cliildren of B. living at his decease, and 
that the fund was divisible per stinpes in 
moieties. Aijsmugh v, Hamge, 13 W. 1. 373. 

11. A testator directed his icskluary estate 
to be equally <liv ided between his two sisters 
and the lawful issue of his two deceased 
sisters, in equal shares if more than one of 
such respective lawful issue Held, that it 
was divisible not per capita but into four parts^ 
each surviving sister taking one part, and ihe 
issue of each deceased sister taking another 
part, as tenants in common. BaiAs v. Mwmif 
4 He G. H. k J. 327. 

Gift of residue to be equally divided 
between the testator’s sisters J. ahd M*, and 
the lawful issue of his deceased sisters E. and 
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ia eaaal sliaTes, if more than one of such 
respoctiTO lawful issue. There were l^Yjag at 
the testator’s decease children, giand<miluren, 
and. great-grandchildren of one of the deceased 
sisters:— Held, that J. and M. were entitled 
to two ei^usl fourth parts, the issne of B. 
were entitled to another equal fourth part as 
tenants in common, and the issue of A, to the 
remaining equal fourth part as tenants in 
-common. S. C. mm Bmis v. Beimett, 8 Jur., 
H. S., 269; 31 L. J., Ch,, 337; 10 W. E. 275; 
6 h. T., K, S , 813. 

1. A testatrix directed her trustees to divide 
the rents, etc., of her real estate equally 
between A , B., 0., and D. the widow of E , 
until E/s children attained twenty-one ; and 
upon their attaining twenty-one, the trustees 
were to sell and divide the produce between 
A„ B,0., and the children of B., “in equal 
almres and proportions as tenants in common ; 
hut if D. married, her part of the income 
was to be applied to the maintenance of E.’s 
children; and she gave the residue of her 
real and personal estate “equally between 

A. » B., C-, and the children of E. who attained 
tweniy-onc. There were four children of E. 
who attained twenty-one Held, that they 
did not take the property j?er ea^ita with A., 

B. t and 0., but one-fourth only between them, 
Sireft V. Eofi0ihi 4: Beav. 239 ; 10 L. J., K, B*, 
Ch.,371; 5 Jur. 696. 

2. A testator gave his real and personal 
estate to trustees on trust, to sell and convert 
lha same and pay the interest and annual 
produce to Ms ten nephews and nieces nomU 
mfm for their respective lives, and after 
their lespective deceases the share of such 
nepbew or niece so dying “ to be held in 
truNt for all and e\ery the children or clnbl 
of my nepliews and nieces, who being a son 
or sons should attain the age of enty-onc, 
or being a daughter or daughters should 


principal to their issue who should live to 
attain twenty-one, or the issue of such of 
them as should be then deceased, such class 
of issue, whether in first or second degree, 
to take only as amongst themselves the shares 
which their parents would have been entitled 
to if living : — Held, that the children of the 
brothers and sisters tooky?^r stirpes^ and that 
the children of one of the testator’s nephews 
who died in the testator’s lifetime took with 
their uncles and aunts the share which their 
father would have taken if living. Shand v. 
Xidd, 19 Beav. 310. 

4. Testator gave one-third of his residue to 

his niece, which he desired might be settled 
by his executors on her for her separate use 
for her life, but to devolve to her issue at her 
death ; and failing issue, then to revert to his 
nephew. The Court directed the third to be 
settled in trust for the niece for her separate 
use for life, and after her death in trust for 
her issue then living, and if there should be 
no such issue then in trust for the nephew. 
Stonor V. 5 Sim. 264. 

5. A testator gave his personal estate to A. 
for life, and after the decease of A. he directed 
his executors to divide it among the six chil- 
dren of hih late sister, A. J. (naming them), 
“who should be living at the time of his 
decease, and the issue of such of them as 
should be living at the time of his decease, 
and the issue of such of them as should then 
be dead leaving issne then living ; the issue to 
take only such part or share as their parents, 
if then living, would havo taken.*’ If any of 
the children should die without leaving issue, 
his or her share was to go over to the others ; 
and if any of the children should die leaving 
issue, they were to take as therein mentioned. 
All ,thp six children of A. J. survived the 
lestator and the tenant for life, and some of 
them had issue : — Held, that the six children 


that 

1 1 preaun 


^ #u‘^fct to its going over as provided I attain that age” Declared that' 

^ ^ V.' f of Ms dyi!^ under the lifetime of 0., the sons of i 

tWontjKsae without ohildrea. Dor- living at snob event would he 

■ 4e«!, & »e O. M. & G. 670} 1 Jnr., N. S., 1033. entitled to the stock in eaual sh 
;-Be«irsintf 3 W. B. 681. any of the sons should die in the lii 

: 8;,;Ihe', testator: gave « residuary fund to leaving issue, such issue, itlivi 
■hfc l*6«jeis and sisfes for and from and of 8., would be entitled to the 
• I , |lid to ‘.|ay j | of fijei faud which tilBir ^ei 
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foeen entitled to if Imng, such issne to take 
"Sticli shares equally among them, and adjudged 
that the sons living at the death of the testator 
took an absolute interest in the residue. 
Diet, that if any of the sons that had died in 
the lifetime of the testator, his children living 
at the death of the testator would have taken, 
by substitution, the share of the parent. 
Whether grandchildren or more remote de- 
scendants would take as issue, and in what 
proportions, queere, JPearmi v. 8te])he% 5 
Bli N. S. 203 ; 2 Dow & Cl. 328. 

1 A direction in a will for tiustees to apply 
the whole, or so much as they should think 
necessary of the income of pioperty, until the 
period of distribution, towaids the mainten- 
ance, education, and advancement of the 
testator’s grandchildren, per stnyes . — Held, 
not to afford ground for piesuming that he 
intended a division per stirpes of the capital. 
WoohoUs V. Loohoy 3 Kay & 3 6 ; 6 W, R. 3 ; 
2 Jur., KS., 1064. 

Whether Distribution nill be per stirpes 
■thfoughoutJ] % Testator bequeathed to G. two 
sums of stock, and in case of his death in the 
testator’s lifetime without issue, the two sums 
were to be equally divided amongst the testa- 
tor’s nieces thereinafter named, under the same 
conditions and restrictions as were thereinafter 
mentioned respecting the several bequests 
thereinafter to them respectively given. The 
testator then gave 12,000Z. stock to trustees, 
upon trust to pay the dividends (in thirds) to 
the^ testator’s three nieces, A., B., and C , for 
their lives, and after their respective deaths to 
transfer the capital (in thirds) to the children 
of the nieces, with limitations over in the 
nature of cross-remainders, in the event of any 
of the nieces dying without leaving children, 
with an ultimate limitation, in the event of all 
the nieces dying without leaving children, in 
favour of the residuary legatee, a stranger. G. 
died without issue in the testator’s lifetime. 
The nieces had children: — Held, that the 
children took the same interest in the stock 
given to G. as they did in the 12,000f. consols. 
Moss V. Moss, 2 Colly. 269 ; 9 Jui, 795. 

3, A testator, in an obscure will, gave a life 
Interest to A., with remainder to his children, 
and in the event of A. dying without leaving 
a child who should attain twenty-one, directed 
Ms estates to be converted, and the moneys 
arising therefrom to he divided, share and 
share alike, amongst the children of X., Y., 
and each and every of the persons so to be 
benefited, then living, to have an equal share 
one with the other ; and if any of the persons 
so intended to be benefited shall be then 
dead, and leave a child or children, grand- 
child or grandcMldren, such child or children, 
grandchild or grandchildren, is and are to be 
entitled to the same share as their father, 
mother, grandfather, or grandmother, as the 
case might be, would have been entitled to 
h^d each such person thereby intended to 
be benefited been then living.” A. died a 
bachelor Held, first, that the children of 
X., Y., and K., who were living at A.’s death, 
Were alone, of the first class of takers, entitled to 
M^hier w Cfutwell, B Jur., H. S., 479, 

S seqondiy, that the children or grand- 
, of the first takers, dying in the 
*of the tenant for life, must them- 
lT% Ytti. 




selves be living at A.’s decease to be entitled 
to a share, Tb» 

Held, thirdly, that such last-named children 
or grandchildren took per stirpes, and not per 
capita, Ib. 

Held, fourthly, that as between such chil- 
dren or grandchildren no grandchild would 
be entitled when there was any child of the 
same ancestor living. Ih, 

4. Beal estate was devised upon trust (after 
the death of the tenant for hfe) to sell and 
divide the proceeds “ equally among such of 
the testator’s five daughters as should be 
living at the decease of the life tenant, and 
the children, giandchildren, and issue respect- 
ively to take and have equally amongst 
them, if rnore than one, the part or share 
which their, his, or her parent respectively 
would have been entitled to had such parent 
been then living.” One of the daughters, 
whose share was now in question, died before 
the tenant for life, having had ten children, 
of whom three survived the period of distri- 
bution, the other seven having died before 
that period, some with, others without, issue : 
— Held, that the gift to the children, grand- 
children, and issne was an original gift, and 
that the share was divisible into tenths, and 
that one-tenth went to each stock, irrespect- 
ively of the objects of gift surviving the 
mother or the period of distribution. Me Orion ^ 
36 L. J , Oh., 279 ; 3 L. R., Bq., 375 j 15 W. R, 
251 ; 16 L. T., N. S., 146. 

Held, also, that the gift washer stirpes, and 
not per capita, Tb, 

6. P. gave all the residue of his real and 
personal estate to trustees “ upon trust for all 
my brothel s and sisters who shall be living 
at the time of the death of my wife and the 
children and issue of such of them as shall be 
then dead leaving children or issue, neverthe- 
less such children or issue of any of my de- 
ceased brothers and sisters to have and take 
among them in equal shaies such proportions 
of my residuary real and personal estate as 
such deceased brother or sister would have 
taken and been entitled to had he or she been 
living at the death of my wile.” Hine of the 
testator’s brothers and sisters survived him, 
but predeceased the wife, who died in 1869, 
some of them leaving children, and some of 
them also issue Held, that the children and 
issue of the testatoi’s deceased brothers and 
sisters did not take concurrently with their 
parents, but took per stirpes the shares to 
which their respective parents would have 
been entitled. Pomell v. Powell, 21 W. R. 725 
28 L. T., H. S., 730. 

6. A testator gave the interest of 4001 
durieg the life of J., his daughter, and after 
her decease, in case she should die without 
issue, the principal to his other eight children, 
then living, equally; and if any should be 
then dead, Ms or her issue (if any) should 
be entitled to the shares or share of him or 
her then dead; but if J, should happen to 
leave any issue surviving, then the 400l. to be 
divided into nine equal shares, one to go to 
such her issue, and the other eight to foe divided 
in such^ manner as the whole was directed 
to be divided in case of her dying without 
issue. J. died unmarried, the eight other 
children haling survived the testator, but died 
in her lifetime, leaving issue ;-«^HeM, that th# 
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legacy shoald be divided into eighths, and go 

to tlie graadcliiHrGii and remoter issue living at 
the death of J. Soutkam v. Blah, 2 W. B. 446. 

1. K. gave to trustees all his real estates 
!n trast, after payment of debts, for the 
■benefit of his wife and daughter for their 
lives; and in the event of his wife dying 
in the lifetime of the daughter (which 
happened), then he directed the trustees 
after the death of the daughter to convey the 
fee-simple of the estates unto and equally 
between A., B„ C , and D., share and share 
alifee, or unto such of them as should be then 
living, and the issue of such of them as should 
be then dead leading lawful issue, and to his, 
her, and their heirs, executors, administrators, 
and assigns for ever. But in case any one of 
them should happen to die in the lifetime 
of his wife or daughter leaving issue, such 
issue then living should be entitled equally 
among them to the share only which his, her, 
or their parent or parents would have been 
entitled to if living, N, died in 18S4, A. died 
in 1840, leaving three children, X., Y„ Z., all 
of whom died in the the lifetime of the 
testatofs widow and daughter, and all of 
whom left children survhing, viz, X. four, 
Y. one, and Z. six children .—Held, that the 
grandchildren of A. took his share of the 
property per mpita, and not per etirpes, 
Bifdmll V, iGTh 5 Jur , K. S , 1237. 

% Hcder a bequest to a daughter for life, 
and after her death to her children ; but if 
she died without issue, then to her two sisters 
if then living ; but if either sister should be 
then dead, ihe testator gave her share to her 
issue equally duided among thorn* — Held, 
that under the last bequest children, grand- 
children, and remoter issue took per capita,, 
Wddm V, Hmjland, 4 De G. B. k J. 564. 


HI. mim OF WOEBS «FEB STIEPES.” 

8^ Ylte words ptr stirpes held to import 
nci mlf distribution, but succession or some 
stales of representation. IHch v, Zacy, 8 
Beav. 214 ; 9 Jur. 21, S. 0. nom, Mch v. Be 
lacy, 14B.J., S., Ch,m 

Upon a gift ovci, after an estate for life 
of residue real and personal, to daughters of 
B., and their descendants, per stirpes, to hold 
to them, their heirs and assigns, for ever,” 
paying an annuity to L. for her life. B. left 
three daughters, one of whom suivived the 
testator, and died in the lifetime of the tenant 
for life without ever having had issue Held, 
that the residuary estate belonged to the two 
surviving daughters. The words per stirpes 
are to be taken in a distributive sense, and 
descendants per stirpes ” to be considered as 
words of purchase, giving an absolute estate 
to the children, who took not concurrently 
with Ifecdr parents, but by substitution. Ih, 

4. f Bequest to the brothers and sisters of A, 
^he lestaiofs death, ♦*suoh descend- 
M tenanis in mmimnp&r dimes, 
that the fund was 
^divMM© inte as many equal shares 
f glyy # hroth« and sisl^i of A. of 
W-woehdahf was litlug at the tc^ta- 
shhrea I^eptltqly.were 
dMglhle into as many equal shares as there 
were ohildren of such brothers and sisters of 






A. respectively living at the testator^s death, 
or having died and left any descendant then 
living; that the same piinoiple was to be 
applied to every subdivision, and that no 
descendant was entitled to any share concur- 
rently with a living ancestor, tribsoi v. Fisher, 

5 L. k, Eq , 51. 

5. A testator directed his property to be 
divided and paid “ to the persons being such 
descendants as next hereinafter mentioned in 
equal shares among and to the lawful descend- 
ants living at the time of my death of such of 
the brothers and sisters of my late grandfather 
as have died leaving lawful descendants, such 
descendants respectively to be entitled to share 
the same moneys in a course of distribution 
per stirpes, and not capita ” .‘—Held, that 
the words per stirpes and not per capita 
were applicable to the descendants, who were 
to be classified secundum stirpes, or according 
to their families, and that the property was to 
be divided into as many shares as there were 
stirpes or families, each stirps or family taking 
an equal share. EobiMon v. Shepherd, 4 De 
G. J. k S. 129. 

6. Effect of words x^&r stirpes. See Selby v. 
WhiUaher, 26 W. B. 117 ; 6 L. B., Ch., D , 
239 ; 87 L. T.. H. S , 514 ; 47 D. J., Oh., 121. 

I?. GIFT TO A. AXD B. FOB THEIE EIYES, 

BEMAINDEB TO THEIB CHIIBBEIT. 

7. On the construction of a will: — ^Held, 
that the cbildien of the testator’s two sons 
took interests in the residue per stirpes, Mmn 

V. JenUns, 1 Colly. 365 ; 8 Jur. 661, 

8. Bequest to testator’s wife of the use and 
usage of all Ms effects for her life, and at 
her death bequest of the same to four nieces 
by name, to be by them equally divided, share 
and share alike, and at their deaths to go 
equally, share and share alike, to their children : 
— Held, to give the respective ohildren their 
parents’ shares onlv. Arrow v, Mellish, 1 De 
G. & Sm. 355. 

9. Legacy of 600Z. to F., and at her death 
to two daughters in equal shares, and at their 
death to their children. One daughter having 
died without issue — Feld, that children of 
other did not take her share. Taniere v. 
Pearlies, % Sim, & S. 383 ; 4 L. J , Ch., 81. 

10. Gift in trust to be equally divided between 

A, B, and 0., separate from “their” hus- 
bands, and for their ” sole use, and at their 
decease to be divided amongst “ their ” daugh- 
ters Held, that A , B , and 0. each took 
one-third for life, with remainder as to her 
onef-thiid to her daughters. v. Bmglas, 

10 Beav, 47 ; 11 Jur. 702. 

11. An annuity to wife, and after her death 
“the annuity to be equally divided betw^qn 
my two sons, but not the principal ; that I 
bequeath to their children, to be eqnaBy 
divided between them at the death of mi fOhs’k 
—Held, that upon the death of eitheit to 
mns, his children took their pareni% wm 
Jhrnisr V. WAUtakgr, 2 Jur., Ny Wj * 

W. E. 689 ; 23 Bear. 196. 

12. ^ Bequest of a moiety of a residue to A, 
for life, and of the other moiety to B, for 

^ )i% “apd, from and imrnedhdfly! afte]|. the 
decease of A. and B ” to stand possessed “ of • 
all my personal estate” in trust for eight 
grandchildren. A. died^ and B. was living:-; — , 





WILL— Distribdtioit Per Stirpes or Per Capita. 


Held, that the moiety enjoyed by A. became 

immediately divisible amongst the grand- 
children. Sarel v. Barely 23 Beav. 87. 

1. A testator by will, made in 1822, declared 
that his trustees should stand possessed of 
the trust moneys arising from the sale of his 
real and personal estate, upon trust for in- 
ve'^tment, and to pay the interest and proceeds 
unto his wife during her life, if she should so 
long remain his widow; but if she should 
marry again, then upOn tiust to pay one equal 
half of such interest and proceeds, and from 
and immediately after her decease to pay the 
whole, unto his brother and sister of the half 
blood, B and^ A., during their 3 oint lives, to 
be equally divided ; and from and immediately 
if ter the decease of either of them, B. and A., 
then upon trust to pay the whole to the sur- 
^ Ivor of them during his or her life ; and from 
tnd imroediately after the decease of every of 
them, his wife, brother, and sister, then to 
old the same in trust for all the children, in 
qual shares, of his brother B. In 1824 the 
estator died without issue. B. died in 1826, 
If aving a son. In 1828 the testator’s widow 
uarried again. In 1853 A. died. On a bill 
bled for the administration of the testa- 
»r’s estate, the question arose, who was 
ntitled to the interest and dividends of the 
uoiety bequeathed to B. and A. T;\hich accrued 
1 tween the death of the latter and the death 
>! the testator’s widow — Held, that it was 
Inisibie^amongfct the parties entitled to the 
5]utal, in piopoition to their lespective in- 
icsts in such capital. JBrowii v. 16 

fill , K. S , 789 ; 29 L. J., Ch , 595 ; 8 W. E. 
14; 2 De G. F. & J. 168 
2 A testator bequeathed renewable lease- 
f Ids and copj holds to the four grandchildren 
qually, and after their death « for such chil- 
Iren as they, or any or either of them, should 
ave her or him surviving Held, that on 
rile death of each grandchild his “children’^ 

1 ^ en surviving took as tenants in common. 
Waldmi V. Boulter , 22 Beav. 284, 

3. Gift to A. and B. equally for life, and 
after their death in tiu^t for and to the use 
>f all and every the child or children of A. 

and B , both or either of them, if more than 
me, share and share alike, and until the 
loungest should attain twenty-one r—Held, 
on the death of A. that his children living at 
is^ death were entitled in equal shares to his 
moiety of the rents and profits until the 
Kmngest of the children of A. and B. had 
ittained twenty-one. PranUrd v. Baler, 14 
b. T., K S , 11. 

4. A testator gave certain leaseholds for 999 
\ears, and a share in the B. Watertvoiks, and 
all his estate and interest therein to M. and 
A and their assigns during the term of their 
icspeotive natural lives, as tenants in common, 
md not as joint tenants, and from and imme- 
ihately after the decease of them, the said 
iL and A., he gave the same unto all and 
every the lawful child and children of the 
said M. and A. equally as tenants in common, 
and not as joint tenants, and their respe<tive 

E lministrators, and assigns for all 
mespired of the tern of 999 years, 

I his estate and interest therein, 
he payment of the rent and the 
! of the covenants, with a gift of 
b M*, A., and others. M, and A. 


both survived the testator; M. had seven 
children, A. died leaving two children sur- 
viving. M. was in possession of the estate; 
and upon the question, what was the effect of 
the gift to M. and A. and their children: — 
Held, that the estate was given in equal 
moieties to M. and her children on the one 
hand, and A, and her children on the other, 
^^d that on the death of A. her share was 
divisible amongst her children. Milms v. 
Aled, 6 W. E. 430. 

6. A testator devised “ one half of the free- 
hold houses and property to his brothers and 
sisters for their life and then to come to their 
children, and in the same manner to his wife’s 
brother and brother’s children and grand- 
children.” He had but one brother alive at 
the date of the will, and left no brother or 
sister surviving him, and only one brother of 
the testator’s wife was alive at the date of 
the will, but he survived the testator Held, 
that under these circumstances all the children 
living at the testatoi’s death of all his brothers 
and sisters took per stirjjes shares in one 
moiety, and that, subject to the life interest 
of the wife’s surviving brother, the other 
moiety was divisible amongst all the children 
and grandchiidien, living at his death or 
coming into existence during the lifetime oC 
the tenant for life, of himself and the othei 
wife’s brothers, who left children or grand- 
children, the families taking per stirpes, and 
the children and grandchildren of each family 
per capita. Barnaly v. Tasspll, 19 W. B. 323 1 
11 L. E., Bq , 363 ; 24 L. T , N. 8., 221, 

6. Beqne&fe of a legacy “to he equally 
divided between A. and B., after which to be 
equally divided between their children, that is 
to say, the children of A . and B. above named ” : 
— Held, that the children of A. and B. tbok 
per capita, and that on the death of A. and 
his wife a moiety became divisible, equally, 
amongst the children of A. and B. Ahrey v. 
Nemman, 16 Beav. 431 ; 17 Jur. 153; 22 L. J., 
Ch,627; 1 W. E. 166. 

7. Devise to trustees to pay the rents 
to and amongst testator’s four daughters, 
share and share alike, duiing their lives ; and 
in case either should die lea\ing issue, the 
share of her so dying to be paid to the child 
or children of each daughter so dying ; but in 
case either of the daughters should die with- 
out leaving issue, then her share was to be 
paid to A, and B. ' — Held, first, an estate tail 
in the daughters in remainder after the life 
estates of them and their children ; secondly, 
the children of the daughters took their life 
estates per stirpes. Coles v, Witt 2 Jur . 
N. S., 1226. 

8. A testator, after certain legacies and 
bequests as to 4002., directed his executors to 
invest, raise, and pay the dividends to his son 
Eichard for life, “ and after his decease Upon 
farther trust to pay or assign the principal 
sum of 4002., with the accruing dividends 
or interest on the securities in which the 
same had been invested, unto his sons John, 
Mlliam, and James Blackwell, and his 
daughter Mary Garner, to be equally divided 
between them, share and share alike, or such 
of them as should he living at the time of the 
decease of the said Eichard, and the issue of 
such of them as should be then dead leaving 
issue; §ooh issue to take no greater or other 
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sbare or shares than his, her, or their re^ec- 
tive parent or parents would have been 
entitM to if living.” The three sons and the 
daughter died before the tenant for hfe. He 
died on the 6th April 1S63. Elach of the 
sons left children. The daughter died with- 
out issue Held, that the legacy vested in 
fourths; that the childicn of the thiee sons 
took, one-third each as joint tenants, and the 
personal representatives of the daughter took 
the other fourth. Me MlacJtfveU, 11 L. T., 

H.S.,335. 

I, Under a gift to three persons by name 
for their respective lives, and subject thereto 
for their respective children as tenants in 
common, the life tenants are tenants in com- 
monu and the children take per stirpes, Sut- 
cliffe V. Mewurd, 38 L. J., Oh., 472 ; 17 W. B. 
819# 

2* Oift of the income to arise from residue 
to A. and B. for their lives, share and share 
alike, and, after their death, of the principal 
to the children of A. and the children of B., to 
be divided between them, share and share 
Held, that the children of A, and the 
cMldren of B, took per stirpes. Me 20 
W.K.5a9; 26LT.,H.B.,679. 

a, A testator bequeathed life interests in 
tour distinct funds to four nieces respectively, 
and directed that upon the decease of any or 
either of them the principal of the fund to 
the interest of which such niece was entitled 
should be held In trust for the henedt of all 
and every the lawful children of her or of 
them so dying, and of the survivors or survivor 
of the testatoi’s other nieces thereinbefore 
named, in equal shares. One of the nieces 
died leaving two childicn, and then another 
niece having died without having had a child: 
•—Held, that the children of the foimer niece 
were entiiled to pariicipatc in the fund of 
which the iattci had been tenant for life. 
MeOtCech v. Sinclfford^ 7 Dc G. jM. & G, 120. 

4. Bequest to executors of 4,000?. in trust 
to pay one-half ot the interest to A., and the 
other half to B., duiing their lives; “and 
as their lives drop and < xpire, I direct that the 
principal and inteicst he reserved and equally 
divided among theii children, wiien they shall 
severally attain twenty-one.” A, died without 
issue ; the cntiie piincipal vests in the 
children of B., on their severally attaining 
twenty-one. Smith v, SireatJicU, 1 Meiiv. 
358. 

5. J. L. “gave and bequeathed unto his 
niece C. B. and hi^ nephew J. T. all his houses 
situate at W., each to have ono-half, to be 
share and share alike; and what debts he 
should owe at ids decease, they should pay 
both of them a like share of the same; all 
the above premises he gave, devised, and be- 
queathed unto his niece 0. B. and his nephew 

J. T., each to enjoy one-half during their 
liv^ and at their decease the said premises 
to g) to their children.*^ J, L. died in 1786. 

' ’ T# died in 1804, without children and 
*•' J %testate^ leaving 0* B, his heiress-at-law, and 
, pii of J, L. C, B. had thirteen 

' jfc d ^hom survived her. (Bart of 

^ was taken by the commissioners 
ri Improvement Act, and the 

pse; paid- in^ court,) C. B. 

Mt^rest 

>1 


unto her daughter J . B. : — Held, that 0. B. 
and 3, T. each took an estate for life in a 
moiety of the property ; that upon the decease 
of 0. B. and J. T. their children^ took their 
parents’ moieties respectively as joint tenants 
in fee ; but that as J. T. had no children, 0. B, 
took his moiety as Ms lieiress-at-law, and that 
that moiety passed to her devisee. Me 
Laverich^s Estate, 18 Jur. 304; 2 W*. E. 113. 

6. A bequest of the interest of one property 
to two sisters, and of another property to a 
female cousin, and “ in case of the death of 
the above three females,” over Held, that 
the gift over took effect as each fund was 
libeiated by the deaths of the tenants for 
life thereof respectively. Swa% v. Eolmes, 19 
Beav. 471. 

A testator having three species of property, 
viz., his own property, property derived from 
his wife, and a reversion in 10,000?. consols, 
bequeathed his own property to his two 
sisters, with benefit of survivorship, his wife’s 
property to his cousin Margaret, and he 
proceeded thus : “In case of the death of the 
above three females, the interest to be divided 
amongst my cousins (naming four) for their 
lives,” and the property, including the 10,000?. 

I trust money, “to devolve” to the children of 
three of those cousins (naming them) in equal 
proportions '—Held, that ^ Margaret was not, 
by implication or otherwise, entitled to more 
than the wile’s property. Ih. 

Held, secondly, that there was no intestacy 
between the death of the snrviving sister and 
that of Margaret, but that the different por- 
tions of the property went over, from time 
to time, as they were liberated by the 
respective deaths of the tenants for life 
thereof respectively. Ih. 

Hold, thirdly, that the four cousins took 
life inteicsts in the trust fund, as tenants in 
common, and that on the death of each their 
shaies, then set free, went over to the children 
of the three cousins per capita, and not per 
stirpes. Ih. 

7. By a will the residue wms given to seven 
pel sons as tenants in common for Ixle, and on 
the death of the survivor was to be divided 
amongst their children then living stirpes. 
By a codicil the gift to the childien was 
revoked, and the residue was to be divided 
from and after the seveial deceases of the 
seven, and after the decease of the survivor of 
them, amongst their children yw eapita : — 
Held, that the words “fiom and after,” etc,, 
were to be read disjunctively, and that, on 
the death of any of the seven, one-seventli 
was divisible amongst children of the seven 
per eapita. Cope v. Eenshaw, 35 Beav. 420. 

8. B. devised copyholds to his sons, 0., J,, 
and P., upon certain trusts during the life of 
his wife, and after her death upon tiust to 
pay the lents equally between bis three 
daughters, B,, M,, and H., or to sell the same 
and invest the produce as therein men'Mbned, 
and to pay it to his three daughters during 
their lives for their separate use, and upon 
further trust “ that in case my daughters shall 
depart this life leaving lawful issue/^ then ihe 
trustees should appropriate “ the eharC of i^ucb 
daughter or daughters to tbemaiUtenance and 
education of such child or children until the 
age of twenty-one,” and directed that his 
copyhold estates or* their produce should be 
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divided amongst “the whole of my grand- 
children, share and share alike, in case there 
should be no lawful issue but of one of my 
daughters, that is, the children of George, 
James, and Frederick, with the child or chil- 
dren of only one of my daughters, share and 
share alike,” and directed that his trustees 
should then sell if they had not before done 
so, the produce to be divided amongst such 
grandohxldien, share and share alike, and as they 
should respectively attain the age of ^ twenty- 
one, but should he have no grandchildren or 
not one who should attain the age of twenty- 
one, then the estate was to go to K , ; and as 
to all the rest, residue, and remainder of his 
estate and effects, he devised and bequeathed 
the same to his wife for her own use.^ All the 
daughters survived their father ; R. died with- 
out leaving childien, H. died leaving children, 
M, died ha\ mg suivived her children, but 
leaving grandcMldren Held, that the word 
“issue” was to be read in its widest sense, 
and would include grandchildien, and that the 
respective issue of M. and H. took their re- 
spective shares by implication, and that they 
took mpiia, Mlieliison v. BucMon, 32 
L, T. 11 ; 23 W. R. 480. 

1, A testator gave a residue upon trust to 
pay the produce thereof between his giand- 
childreii A. and B., during their respective 
lives, in equal shares, and after the death of 

A. and B. to transfer the capital unto and 
amongst the children of A. and B. in equal 
shares, and if there should be no children 
living at their decease, then upon trust for 
his personal representatives. A. died, leading 
children, in the lifetime of B. : — Held, that 

B. was entitled to the whole for life, and that 
the capital was to be divided per capita 
among the children of A. and B. who might 
be living at B.’s death. Pearce v. EdineadeSi 
3 y. & Goll. 246 j 8 L. J., H. S„ Exch. Eq., 61 ; 
6 Jur. 245. 

2. By his will a testator gave all the residue 
of his property (after payment of debts and 
legacies) to trustees, to get in, conveit, and 
invest, and declared the trusts to be, as to 
one-third of the annual proceeds, for his 
daughter A. for life, to her sepaiate use ; and 
after her decease the trustees were to apply, 
for the maintenance, education, and advance- 
ment of her children, such one-third of the 
income, or so much thereof as the trustees 
should in their Judgment think fit, until the 
decease of the survivor of his throe daughters 
A., E., and M. ; and as to another onc-thiid 
of the income, for his daughter E, and her 
children; and as to the remaining one-third 
of the income, for his remaining daugiiier M. 
and her children ; and on the decease of the 
survivor of A., 1., and M., the whole of the 
principal moneys, and ail such income as 
should happen to be due and unapplied as 
aforesaid, was to bo divided among all and 
every the children and child of A., E , and M. 
in equal shares, A« had one child, B, had 
four, and M. had seven children :—Held, that 
on the decease of the survivot^ the whole 
residue was to be divided per capita^ and not 

MrpeSj among the testatoris grandchildren, 
JfphMUB V. Zoc^e^ 2 Jur., % 1064 ; 3 Kay 
4?, 6; 5W.B,3. 

i that there was in the will no gift of 

.line lineotpa of each one-third share to the 





children of any one daughter; but that the 
whole, or so much as should be itnapplied at 
the decease of the survivor of the daughters, 
fell into the residue. Ih. 

The direction as to maintenance of the 
grandchildren : — Held, not to afford grounds 
for presuming that the testator intended a 
division per stirpes of the capital. Ih 

3. Bequest of stock after pi ev ions life estates 
to T. P. and J. S. during the term of their 
natuial lives, and from and after their decease- 
to the surviving children of J. S, and T. P., 
share and share alike: — Held, that the sur- 
vivorship must be referred to the death of the 
last tenant for life, which is the period for 
distiibution; and that the persons then taking 
took per capita, not per stirjyes. Stevenson v. 
Gnllan, 18 Beav. 690. 

4. A mother gave the income of one moiety 
of her residuary estate to her daughter Mar- 
garet for life, and the income of the other 
moiety to her daughter Mary Ann for life, and 
then fcected her trustees to stand possessed 
of one moiety of her estate from and after the 
death of Margaret, and of the other moiety 
from and after the death of Mary Ann, to pay, 
transfer, and assign the same unto and amongst 
all the children of Margaret Ihing at her 
decease, and the issue then living of any chil- 
dren of hers who should have died in her life- 
time, and all the children of Mary Ann who 
should be living at her decease, and the issue 
then living of any children of heis w^ho should 
have died in her lifetime, to be equally divided 
between or among them if more than one, and 
it there should be but one such child and no 
issue of any deceased child, or no such child 
and only one grandchild or such other issue, 
then the whole to such one child, grandchild, 
or other issue ; the issue of a deceased child 
taking their parents’ share : — Held, that the 
full and elaborate language of the will, which 
cleaily imputed a distribution of the whole 
fund per capita among the children of both 
(laughters, could not be conti oiled on the 
ground of the inconvenience of keeping a 
moiety of the fund in suspense from the death 
of one daughter till the death of the other, 
though in some cases, where the language was 
very concise and obscure, the Court had held 
the share of each of the tenants for life 
divisible on his death among his own children 
exclusively. Bmabey v. Goldie, 1 L. R,, Oh, D., 
380; 33 L. T., H. S., 306. 

5. A testator gave real and personal estate 
to trustees during the lives of eight nephews 
and nieces ’svhom he named, and the survivors 
and survivor of them, upon trust to pay one- 
eighth of the rents to each during their re- 
spective natural lives ; and directed that in case 
any should die without leaving issue, the share 
of Mm, her, or them so dying should go among 
the survivors in the same manner as their 
original shares ; and in case any of the eight 
legatees should die leaiing issue, the share 
original and accruing of him, her, or them, so 
dying, should bo paid to and equally among 
such issue ; and alter the deceai'e of the sur- 
vivor of the eight legatees, the testator devised 
such real and personal estate unto the issue 
then living of the eight legatees and ijierr 
heirs ; the share of the issue in the lee-simple 
to be In the same proportion as the rents and 
profits he or they might then be in receipt of; 
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—Held» tlxat on the death of the survivor of 
the eight legatees who had died and left 
children, such children to take jper stirpes, but 
the members of each stirps to take equally. 
JBradslimv v. Mellmg, 23 L J.. Ch, 603. 

1, A testatrix bequeathed perscualty in 
trust for A. B. for life, and after his decease 
for his is.sue, and on failure of his issue to 
I*. H. S. and R S share and share alike, “ and 
after the decease of the said F. H. S and R. S. 
to their children share and share alike, and to 
their heirs for ever ” F. H. S. died without 
having had issue, E. S. survived him and died 
leaving childien, and A. B., who survived them 
both, died without issue. Upon a petition by 
the children of R. S. for payment out of a 
portion of the trust fund which was in court : 
— Held, that, upon the authorities, the bequest 
must be construed as a gift after the respective 
deaths of F. H. S. and R. S. to their respective 
children, and that there having been an abso- 
lute gift to each of them in the first instance 
only cut down in favour of his children, in the 
events which happened the fund was divisible 
in moieties between the representatives of 
F, H. S. and the children of B, S. lie Hutelmi- 
smi's Trusts, 21 L, E., Ch. B., 811 : 51 L. J., Ch., 
9245 LT.6T3. 
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2. Bequest to executors in trust, that they 
shall pay, etc., unto and amongst the testator’s 
two brothers and his sisters, or their children, 
in such shares, etc,, as the trustees or the major 
part of them, or the survivor, his cxecutois, 
etc., shall think fit. All the childien living at 
the death of the testator held entitled with 
the parents, capita, the Comt not Laving a 
discretion. Zongmore v. Broom, 7 Ves. 124. 

3. Bequest (in efiect) to A. for life, and in 
default of her apjioiatment equally amongst 
**her sisters, or their children, living at her 
decease ” -Held, first, that the children took 
by substitution, and therefore that the children 
of a sister who was dead at the date of the 
will could not take ; and, secondly, that such 
of the children as were entitled took 2 ) 0 r 
stirpes. Cmgreve v. Pahiier, 16 Beav. 435 : 
23 L J., Ch., 54 ; 1 W. R. 156. 

Distinction between a gift to several, with 
remainder to their children, and one to seveial 
with a substitutionary gift to their children, in 
raspcct children taking'per stirpes or per 

4. On a bequest of stock to the wdfe for life, 
^d afterwards a moiety to be leceived and 
divdded equally amongst tho testator’s brothers 
and sisters, and their issue: -Held, that the 

^ brothers and si.sters living at the testator’s 
vested interests, liable to be di- 
i " ■ - ' i ^ leavingissue, before the 

, .. iHsnod of division, and that the issue took by 
ShaUer v. Proves, Hare 162. 

4 ^ ^ reported in 16 B. J., H. S., j 

y - \ ^ Mn n te. 165. See also 2 Jur, 4tb ed. 


and not as joint tenants, and to their re- 
spective heirs, executors, administrators, and 
assigns. The testator had four brothers and 
I three sisters. All the bi others died several 
years before the date of the will. Two of the 
sisters survived the testator, and three of the 
brothers and the deceased sister left issue : — 
Held, that the residue was divisible into six 
equal shares, the surviving sisters each to take 
one share, and the issue of each deceased 
brother w^ho left issue and of the deceased 
sister to take respectively one share, the issue 
of eichstirps, of wdiatever degree, to take inter 
se equally capita, (rordlmq v. Thompson, 

16 W. R ■'1131 ; 19 L. T., K S , U2. 

6. Bequest of residue upon trust for A. for 
life, and then to divide unto and equally be- 
tween all the children of A. living at his death 
except B., and amongst theissue of any children 
of A. who should be then dead, and also 
among the issue of B., such issue taking their 
respective parent’s share Held, that the issue 
of B. took per stirjjes, as though a share had 
been given to B. with the other children of A , 
and B.’s issue were taking such share by sub- 
stitution. Mlnohell V. Lee, 17 Jur. 727. 

7. A testator bequeathed to Ms daughter 
a perpetual annuity of 2502. a year. By a 
codicil he directed, that instead of the money 
being paid to her it should be paid to trustees 
tor her, and he proceeded thus : “ After my 
daughter C.’s death, I give the above money to 
be divided as follows : to her sister A, 1002. a 
year, and all the rest to be equally divided 
between her other brothers and sister or their 
children.” All her brothers and sisters prede- 
ceased C.: — Held, first, that A. was entitled to 
a capital sum sufficient to produce 1002. a year ; 
secondh', that the grandchildren who survived 
their parents took by substitution; and, thirdly, 
that they took per stirpes, Tmins v. Stach-' 
tiome, 27 Beav. 434. 

S A testator, after giving his residuary per- 
sonal estate to all and every the children of 
bis uncle F. or their issue in equal shares, 
gave his real estate to A. for life, and after 
her death upon trust for sale, and to hold the 
proceeds upon trust for “all and every the 
children of F. or their issue in equal shares per 
eapita^^ Four of the six childien of F. were 
dead at the date of the will, and two survived 
the tenant for life : — Held, that lue issue of 
the four deceased children of F. alive at the 
death of the testator or born during A.*s life- 
time took as by substitution the shares of 
i their deceased ancestors in the proceeds of 
the realty, the issue of each of the four taking, 

'? nter st , in equal shares. Be BiUeu, 6 L. R„ Ch. 

B., 494 ; 46 L. J,, Oh., 387 ; 37 L. i\, N. B., 180. 

9. Bequest to A. for life, and after her de- 
cease to the testator’s four children, the sur- 
vivor or survivors of them, equally, Cr their 
heirs lawfully begotten. One of the four 
dicn died in the life of A.:— Held, tlmt^h|« 
children took one-fourth by subslitu11o&, 
Brice v. LooUey, 6 Beav. 180 ; 7 Jur. 14i! Ind 
see Armtreyng v. Biockham, 7 Jur. 261.' 

1(). A testator gave a legacy of 20M to mU 
or his twelve first cousins, aid 

noticing that one was dead, he gaW fhe i a 

intended for him to his children^ I 

wife a life 'interest in Ms i5fiha^ ®per- 
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lie gave Ms exeentoxs full power to collect all • 
his property together, and sell the houses and 
other estates, and to convert into money all 
his funded property, and then to pay first 
certain legacies, and then the whole of the 
remainder of his property was to be divided, 
share and share alike, among his aforesaid 
twelve first cousins and their children. By a ; 
codicil he took away the legacy given by his 
will to his cousin, Mis. B., but expressed his 
intention not to exclude her children from the 
benefit she might thereafter possess in ^the 
final division of his piopeity after his wife’s 
decease : — Held, that the cousins who survived 
the testator took vested interests absolutely, 
subject, as to those who died leaving issue, to 
be divested for the benefit of their children, 
by way of substitution. And that the children 
of the cousin alluded to by the testator as 
already dead weie entitled to a twelfth share 
of the residuary estate, as repiesenting such 
deceased cousin. Burrell v. Baskerjield, 13 
Jur. 311 ; 18 L. J., K. S., Ch., 422 ; 11 Beav. 525. 

1, Bequest to the testator’s two sisters for 
their lives, and after the death of the survivor 
“ to be equally divided between the testator’s 
surviving brothers and sisteis, or their children 
equally.” The brothers and sisters having all 
died in the life of the last tenant for life . — 
Held, that those children only who survived 
the tenant for life participated, and that they 
took per capita, AtMnson v. Bartrum^ 28 
Beav. 219 ; 9 W. B. 885. 

Survivoiship held to apply not only to the 
original, but to the substituted class. Ih, 


¥1. IGIIT TO A. Am B.’S CHILBBEN, 
OB TO A. ANB CLASS B. INTEBEST 
TAKEH BY A. 

2, Bequest between and amongst all and 
every the child or children of Thomas T. 
deceased, and Henry T., in equal shares:— 
Beid» that all the children of Thomas and 
Henry took equally, per capita, and not per 
^iirpes, and that Henry himself took nothing. 
Be Davies, 29 Beav, 93 ; 7 Jur., K. S., 118 ; 9 
W. B, 131. 

3* A testator devised and bequeathed his real 
and personal estate to trustees absolutely, 
upon trust, as to one moiety of the personalty, 
to pay and divide the residue equally between 
and amongst his nephew John and his niece 
Hannah (whom he desciibed as the children 
of Ms late brother Joseph), ** and all and every 
the children of my late nephew Mark Ingle 
and my niece Him Wheel wii|jht,” share and 
share alike* He then desired his trustees to 
stand possessed of a moiety of the proceeds of 
the sale of his realty, upon trust to divide the 
same as before mentioned. In a codicil he 
referred to the ‘legacy left and apportioned to 
my niece Eliza.” Some years before the date 
of the will a brother of the testator, named 
Mark, had died, leaving three sons, and a third 
son named Mark. The evidence showed that, at 
the testator’s death, the nephew Mark, who had 
had a son born to him in England, and had 
emigrated to America, where he had another 
child, was still living; also, that the testator 
; knew of the birth in England of the child of 
of his endgration to America, and 


that from such circumstances he (the testator) 
had, shortly before the date of the will, been 
led to suppose that Mark might be dead: — 
Held, that by the words “and my niece 
Eliza” the testator intended a gift to Eliza, 
and not a gift to the children of Eliza. Me 
Bigh, IIHB., Eq., 578; 40 L. J., Ok, 310; 
24 L. T., K S., 315 ; 19 W. E. 676. 

4. A bequest of a residue to be divided 
equally “ amongst all the children of my late 
cousin E,, and my cousin P., and their lawful 
representatives,” is a bequest to the children of 
E. and to P. himself, and not to the children 
of P. Liigar v. Ilarmmi, 1 Cox 250; 2 Bro. 
0. C. 85. 

5. A testator directed some property to be 
divided at a future period amongst the then 
surviving childien of John and ^arah Worn, 
and Catherine Hales. Sarah was a sister of 
the testator, but Catherine was a stranger, and 
Sarah had children, but Catherine was a spin- 
ster at the date of the will: — Held, that 
Catherine, personally, and not her children, 
was entitled to participate. Lugar v, Sarman> 
(1 Cox 250) followed. Stmimvell v. Hales, Be 
Joh%stmie,Zi Beav. 124; 10 Jur., N, S., 716; 
12 W. B. 1137 ; 10 L. T., K. S., 807 ; 4 H. B. 473. 

6. A testator bequeathed life interests in 
four distinct funds to fom* nieces respectively, 
and diiected that, upon the decease of any or 
either of them, the principal of the fund, the 
interest of which was to be received by her or 
them, should be held in trust for “ the benefit 
of all and every the lawful children of her or 
them so dying and of the survivors or survivor 
of my other nieces hereinbefore named in equal 
shares.” One of the nieces having died, leav- 
ing two children: — Held, that her fund was 
divisible among these children, and among the 
children of the three other nieces, it being 
proper to give some force to the word “ of,” 
and that word being referable to the word 
“ children ” as the last antecedent. Bemoek v. 
Stochford, 3 Do G. M. & G. 73. 

7. A bequest of residue “ to all the children 
of mv bi other B. and my sister M., to be 
equally divided between them, share and share 
alike.” B. and M. having equal legacies in 
a former part of the will, and there being 
nothing in the context from which an inten- 
tion could be inferred that M, was personally 
to take an equal share in the residue with the 
children of B , this construction was rejected, 
and the gift was held to pass the residue to the 
children of E. and the children of M. in equal 
shares. Mason, v. Baker, 2 E. & J. 567. 

8. A testator gave his real estate to trustees 
upon trust to sell, the proceeds to be subject 

; to the disposition of his personal estate to the 
I same tiustees upon trust to pay certain lega- 
cies, and subject thereto “unto and equally 
amongst all tlie children of my said brother- 
in-law, Dr. J. B,, and the said B. A., of and 
I direct that the same shall he vested legacies 
at the time of my decease ” i—Hcld, first, that 
the gift was to the children of Dr, J. B* and 
E. A. himsell B^ MedUrstom's Ttmts^ 22 
L. B., Oh. B., Ill ; 47 B T. 538 ; 31 W. B. 81 
52 kJ., Ok, 75. 

Held, secondly, that B. A. having died 
during the lifetime of the testator, the words 
“and 1 direct tliat the same shall bo vested 
legacies at the time of my decease*’ indiwted 
the testate’s intention to give the whole of 
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WILL— What max be Deyiseb on Bequeathed. 


til© residue to sueli only of the residuary lega- 
tees as should be living at his death. Ib. 

1. Testator bequeathed to J. W. 1,OOOZ. ; to 
Ms sister M. W. 200^. ; to their mother 2002. ; 
and to the three aunts of J. W. and his sister 
M. W. 1002. each Held, that under the last 


bequest the aunts only, and not the sister, 
took. Trail v. Mbblmldte, 12 Sim. 5 ; 10 L. J , 


H. S„ Ch., 200; 5 Jur. 501. 

2. A testatiis, after giving a specific bequest 
to A, B., who was her husband’s niece, but 
whom she theie described as “my niece A. B.,” 
afterwards ga\e the residue of her property 
tlnis, “ unto all my nephews and nieces ” : — 
Held, that the nephews and nieces by blood 
of the testatrix weie entitled to the residue, 
to the exclusion of A. B, Wells v, Wells^ 18 
L. B., Eq, 504 ; 43 L. X, Ch., 681; 31 L. T. 

16 ; 22 W. R. 893. 

3. Beal and personal property was devised 

and bequeathed to trustees on trust to pay a 
moiety of the income to J. for her life, and 
the other moiety of the income to E. for her 
life; and on the death of “either” the pro- 
perty was to he held in trust for all the children 
of “ each ” who should be living at her decease 
when and as they should resi^ectively attain 
the age of twenty-three years, or, being daugh- 
ters, should many under that age, in equal 
shares — Held, that on the death of J., who 
died first, her ehildren took the moiety held 
in txtisf for her of the property in exclusion of 
the children of E, Mnfflmid v. Mnglaiid, 17 
W. E.T19; aOL.T-.N. S.,6R ! 

Held, also, that the gifts to the children of 
J, ami E. wcje not \oid on the ground of 
xemuteness. lb. 


XXXIT. What may be Demised or 
Bequeathed. 


I. Cm,finge7ii mid Mxecutonj InterestsJlBB. 
ir. lUquifaUe Jufiresfs^ 7788. 
in. ./hgfiU of Aelmij 7788. 

IT. Dense hj Purchaser after Coniraet to 
Piuehau, 7789. 

V. Devise hij Xendor aftir Contract to Sell. 
See Teustss, XU. i. 

VI. Dime of CfljjgMdh. See XXXY.post. 


I. COHTIHCTHT AHD EXECHTOEY 
IXTEEESTS. 






4. Contingent and executory estates, and 
possibilities accompanied with an interest, are 
devisable. Moor v. JlawJmis, 2 Eden .312. 
o. A jx)ssibility is devisable. Perrv v. 

, Phelijjs, I Yes. X 254, 255. 

, ■ 6, Bequest of a contingent interest in per-* 
sonaHy void, where the preceding gift never 
^^ted, owing to a lapse. Miller v. Pmm, 1 
Tes. 85. ^ 

7. A doyises a twm for years to B. for life, 
remaiDdor to q; a. in the Ufa of B., devises • 
Ms remainder. Ws good* and amounts to 

■ !& k}a ; 

* ' ■ . ' ' ' ... fll li n . k ^ 




shall stand possessed of the term in trust for 
the devisee. Wind v. leliplf 1 P. W, 572. 

8. A contingent estate in fee under a shifting 
clause may be devised both by the old and 
new law. Ingilby v. Amcotts, 21 Beav. 585 ; 
2 Jur., N. S., 410, 556; 25 L. J., CM, 769; 4 
W. R, 433, 

Demise of estate X. to A. in fee, with an 
executory shifting limitation to B, and her 
heirs, in the event of A. becoming entitled to 
another estate, Y, B. died first, and her 
estate descended on 0., her heir, who by his 
will in 1851 made a general devise of his 
real estate. Some months after his death, 
the event took place on which the X. estate 
was to shift from A. to B : — Held, that the 
estate X. passed by C.’s will, and did not 
descend either to the heir of B. or of G, Ib. 


II. EaUITABIE IHTEBESTS. 


9. A tenant in tail of an equity of redemp- 
tion may devise it for the payment of debts. 
Turner v. Grwinn, 1 Vern. 41. 

10. Any equitable interest is devisable. Terry 
V. Plielips, 1 Yes. J. 254. 

Testator cannot by any words devise lands, 
either under the statute or at common law, 
wdiich he had not at the time of making the 
will. Ib. 

An equitable lien is an equitable obligation 
to do acooiding to conscience; and a devise 
of it good in equity. Id. 255. 

11. A covenant to settle on particular persons 
all the covenantor’s personal estate, subject, 
neveilhelcss, to any disposition or changes he 
might make by will:— Held, only to amount 
to a provision in case of intestacy, and not 
preventing the party fiom disposing of the 
piopeit} by will to other persons. Stoeben v, 
Noelni, 4 Myl. &: 0. 95 ; 7 L. J., N. S., Ch., 
;505 ; 2 eTiii. 693. And see S. 0. 2 Myl. & K. 
489 ; 4 Sim. 152. 


See also following* Subdivisions, 
and XXXY. impost 


III. EIGHTS OF ACTIOH. 


12. A right to set aside a release may be 
deviled Di^ew v. Merry, 1 Eq. Abr, 175. 

13. The right to set aside a conveyance im- 
propeiiy obtained by a solicitor from his client, 
IS <levisable. Tlppington v, DuUen, 2 Br, & 
War. 184; 1 Con & L. 291. 

14. A right to sue is a devisable interest. 
Dreshi/ v. Mousley, 5 Jur., N. S, 683: 

L. X, Ch., 620. 

Propel ty, which has been made the subject 
of a voidable conveyance, is capable of being 
deviscfl, and the devisee is entitled to sue for 
the purpose of setting aside such conveyance. 
Ib. 

^A person, who has sold an estate under 
circumstances wMch entitle him in equity to* 
have the sale set aside, has in the estate an 
interest of OTCh a nature as to be idevisablo 
eron by a will made before the passing of th^ 
7 Will. 4^1 Yioh, c. 26. S. 0. 4 Be Ct. t X 78| 
5 Jur.* H. S., 583. 
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IV. DEVISE BY BVECHASEE AEXES COE- 
TEACT TO PDECHASE. 


1, Where Conimet mt Completedt 7789. 

2, Mffeet of Stilsequent Conveyance as a 

Revocation, See V. vii. 5 ante, 

3# Where Option to Purchase, See Cohvee- 
SIOH, I, II. 2, 


1, Wliere Contract not Completed, 


1. A. articles to parcliase lands in trust for 
B., and before any conveyance made by B,, 
by will directed all his freehold estate to he 
settled on C., and his first son, etc. The 
lands articled for will pass by the will. 
Greenhllv, GreenMll^^^&in, 679 j Pre. Ch. 
320 ; Gilb. Eq. Eep. 77. 

2. Estate contracted for will pass by a sub- 
sequent devise of all lands, the devisor being 
equitable owner under the contract. Capel v. 
Girdler, 9 Ves. 610. 

3. Bequest of “ the whole of my property of 
whatever description, freehold, leasehold, etc., 
of which I may be possessed at death’’: — 
Held, to pass real estate, agreed to be pur- 
chased by testator. Holmes v. Barlter, 2 
Madd. 462. 

4. If A. aiticles to purchase lands, but 
before the con\eyance devises all his land to 
be sold to pay debts and legacies, the lands 
will pass, though he was not seised at the 
making of his will, neither did he republish it. 
So, if A, devises all his lands for payment of 
his debts, and then purchases land, equity 
will decree a sale of that land, though there 
were no precedent ai tides, Prideaux v. Gih- 
1)071, 2 Ch. Ca. 144. 

5. From the execution of the contract, the 
estate is in equity the property of the vendee, 
will descend, and is devisable as such. Seton 
V. Blade, 7 Ves. 274. 

6. If A. buys copyhold lands, and dies 
before admittance, having first devised all his 
copyholds to T. the copyhold lands con- 
tacted for will pass by the will; or in any 
case, if there are articles for a purchase, and 
the purchaser makes his will and dies before 
conveyance, the lands shall pass in equity. 
Pavie V. Reardsliavt, 1 Ch. Ca. 39. 

7. Lands agreed to be purchased pass by 
general words in a •will, such as, else- 
where.” Eepublication by a codicil. Potter 
V. Potter, 1 Yes. 437 ; 3 Atk. 719 ; Ambl 98 
upon other points. 

8. One articles to buy certain lands; he 
thereby becomes seised thereof in equity. 
But where A. devised all his real and personal 
estate, and afterwards articled to purchase 
lands, and then died, the heir at law was held 
to be entitled to this estate, as not passing by 
the will : S0C71S, had the aiticles for the pur- 
chase been before the will; for then the 
estate would have passed. Lmgford v. PUL 
2HW.629. 

9. A., having agreed to purchase a real 
estate, the purchase money for which exceeded 
the amount of his personal estate, by Ms will, 

a few days afterwards, attested by three 
witnesses, as to all the worldly goods that ii 
pleased God to Mess Mm with, gave and 
^'“"Ihed to Ms wife and two sons all Ms 
Cattle, chattels, personal estate, and 


effects whatsoever; and in case they died with- 
out issue, etc., he gave the children’s share of 
the pemonal estate and effects over: testator 
dying before the purchase could be completed : 
— Held, that the agreement ought to be specifi- 
cally performed, and that, the words of the will 
being insufficient to comprehend real estate, 
the estate ought to be conveyed to the eldest 
son and his heirs, etc. Cane v. Cane, 2 Eden 
139. 

10. By general devise, an estate in which 
devisor has acquired an equitable title passes. 
Broome v, Monch, 10 Yes. 605. 

^ Contiact for purchase generally ; by a de- 
vise of real estate before the purchase is com- 
plete, the money will pass. Id, 613. 

Devisee claiming benefit of contract for 
purchase of estate, directed to go to uses of 
will, the title proving defective, has no claim 
upon personal estate, either to have purchase 
money or another estate purchased, or the 
purchase completed notwithstanding defects* 
Id, 597. 

Estate contracted for after general devise 
will pass by republication, and must be paid 
out of personal estate. Id. 605. 

11. Testator contracts for a particular estate, 
but dies before the purchase is completed; 
afterwards, from the state of his affairs, the 
contract is dissolved, yet the purchase money 
shall not be sunk into Ms personal estate, but 
shall be laid out in other lands to the same 
uses as he had devised the land contracted for. 
Wliitalter v. Whitaker, 4 Bro. 0. 0. 31 

12. Decree, upon the answer admitting a con- 
tract and a letter offering to sell at a valuation, 
for a conveyance on payment of the purchase 
money into the bank by the plaintiff on a 
certain day, in default of payment the bill to 
be dismissed with costs, Ho binding contract 
until payment : the estate, therefore, did not 
pass by a previous devise, but descended to 
the heir. Qascarth v, lomther, 12 'iTes. 107. 

18. A vendor and a purchaser being in treaty 
for the sale and purchase of an estate, the 
vendor wrote to his solicitor, stating that the 
purchaser had agreed to purchase his estate 
for 60,000?., and requested him to settle an 
agreement on that basis for them to sign, 
adding that he had given to the purchaser a 
copy of this letter, not signed, as a memo- 
randum. The purchaser subsequently wrote 
to the vendor’s solicitor, inquiring when he 
would forward to him the draft of the agree- 
ment relative to the purchase he had concluded 
with the vendor for his estate in that county. 
Prior to the execution of the conveyances the 
purchaser made his will, by wMoIi he devised 
the subject matter of the treaty to trustees 
upon certain trusts :~HeM, that, at the date 
of his will, the purchaser had a devisable 
interest in' ‘the estate. Morgan v. Ilolford, 1 
8m. & G. 101 ; 17 Jur. 226 ; 1 W. E. 101. 

14 la 1874 the plaintiff entered into a con- 
tract for the purchase of real estate. After 
the title had been accepted, and before com- 
pletion, the vendor died, having by Ms will 
(dated in 1873) given Ms personal estate to B., 
whom he appointed executor, and devised all 
his real estate to H. and M, upon trust for 
sale, and having also devised to H. alone all 
the real estate which at Ms death might be 
vested in him as trustee Held, that the real 
estate contracted to be purchased by the» 
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WILL— Deyisb of Copyholds. 


platotifi to H. under the devise of trnst 

estate*?. ZymffM | 5 t’ t’* 

400 ; 46 1*. J., Uh., 654 ; 24 W. B. 77$ , 34 L. X,, 

H* S., 787. 


XXXV. Devise of OopyLolds. 

I. FbrmaMios of Willi 7790. 

II. Surrender when Necessary ^ and Effects^ 

7790 

III. Dmse lefore Admittance, 7792. 

IV. Afier-Acgidred Copyholds, 7792, 

V. Ey General Bamse, 7792. 

VI. By General Devise (JCnsurrendered 

Copyholds), 7793. 

VII. By Particular Words of Description, 
7794. 

Till. Other Cases, 7794, 

I. yOEUAIITIES OF Will. 

1. Copyhold surrendered to the use of a will 
shall pass hy a will attested by one or two 
witnesses only. Wagstaffe v, Wagstafe, 2 
P. W. 268. Appleyard v. lFoi3<7, Sel. Cb. Ca. 42. 

!rhough, where a copyhold is surrendered to 
the use of a will, there need not be three wit- 
nesses to such will, because the copyhold 
passes by sunonder and not by the will, yet a 
trust, or equity of redemption of a copyhold, 
cannot pass by a will unless attested by three 
witnesses. Id, 201, 

2. A <leviso of a copyhold, surrendered, etc., 
signed only b> the tosUtor, is suiheient, Femu- 
let V. Pos^arant, 2 Kai. Ch. 109. 

3. Where th( leaul estate is in trustees, so 
that the cistui que trust cannot buiicudei it, it 
will pass by his will, though unatte&ted ; tor 
equitm srquitur legem. Tiiffnell v. Page, 2 
ith, 37 ; Barnard. 91. Carr v. MUso7b, 3 Atk. 
71 . 

Bo also copyhold estate surrendered to use 
of wilL B, C. Dick. 76. 

4. J. surrenfiered to the use of his wiU, to be 
published in the presence of three or more 
credible witnesses. Ho made his will and 
devised the copj holds, but the will not being 
attested by any witness Held, the copyholds 
did not pa%s. Godwm v. Fihha, Ambl. 684. 

6. Tesulor dc\i-.ed to a charity his copyhold 
lands, which he had jireviously surrendered to 
his will. His will consisted of eleven sheets, 
two of which he signed bi e^sirt mis, and then 
died. There were no witnesses; yet held a 
good appointment under 43 Eiiz., c. 4. Att- 
Gen, V. Sawtell, 2 Atk. 497. 

6. Copyhold lands are not devisable by will, 
but the devisee may come and be admitted, as 
though his name were inserted in the surren- 
* de^. Devise of customary freeholds, where 
, there Is no custom to surrender to use of will, 
: must be according to the Statute of Fiauds, 
i Ambi 300, 301, 


;• ' ' f I py Ottsfcom of the manor of Shap, the 

legal, interest in land of customary tenure, 
^ the manor, is not devisable, but is 
|bf'& deed of bargaim #1% 


of which admittance is granted to the alienee ; 
but an equitable interest in such customary 
lands is capable of being passed by devise, 
without regard to the custom. A tenant of 
this manor, who was seised of customary lands, 
conveyed them, by a deed of bargain, sale, and 
surrender, to a tiustee, upon tiust, for such 
person as the tenant, by any deed, instrument 
in writing, or by his last will, or any codicil 
thereto, or any instrument in the nature of a 
last will or codicil to be by him legally ex- 
ecuted, should appoint or devise the same; 
and under his conveyance the trustee was 
admitted: — Held, that the equitable interest 
in the lands would not pass by an unattested 
codicil of the tenant. Willan v. Lancaster, 3 
Buss. 108. 

8. 0., by his will, devised all his freehold 
and copyhold estates to his two daughters, A. 
and M ,"and all other daughters that be might 
thereafter have, as tenants in common in tee. 
He had afterwards another daughter, L. : he 
then gave directions for another will, by which 
he gave all his real estates to his two eldest 
daughters, and a sum of 15,000?. to his daughter 
L. The attorney took the minutes of this second 
will in writing, but before it was prepared 
the testator died: these minutes were proved 
in the Spiritual Court as a testamentary paper : 
—Held, this paper being proved in the Spiri- 
tual Court was insufficient to pass the copy- 
hold estate. COf'rey v. Ashew, 2 Bro. C. 0. 58 ; 
1 Cox, 241. And see 8 Yes. 492, 498, 499. 

Prolate as Fvidc^m.l See Peaotice (Evi- 
dence). 


II. SBBEENDEB WHEH HECESSAEY, AND 
EFFECTS. 

9. "Where the legal estate is in trustees, copy- 
hold lands will pass under the will of cestui 
que trust, without sui render befoie the statute. 
Gilson V. Bogers, Ambl. 94 ; 1 Yes. 485 ; 4 Yes. 
288. n. 

10. Devise of copyhold by mortgagor or 
cestui que trust wmald be good without 
surrender of copyhold, Gilsoii v. Styles, 9 Mod. 
267. 

11. An equity of redemption in copyholds 
passes by will without surrender. Macmnafa 
v. Jones, 1 Bro. C. C. 481. 

12. The trust of a copyhold not necessary to 
be surrendered. Macey v. Shurmer, 1 Atk. 390, 

13. Copyhold estates pass by the surrender, 
not by the will, which operates as a declara- 
tion of uses. Att.~Gen. v. ilgor, 8 Yes. 286. 

14. Devise of copyhold, good without mention 
of surrender. Maimood, s ease, Cary, 26. 

15. Copyhold estates surrendered to the use of 
mortgagees, but they had not been admitted ; 
the moitgagor devising them must surrender 
to the use of his will, Kenelel v. Scraftmy 8 
Yes. 30. 

16. Surrender of copyhold to such uses as he 
shall by will appoint, does not give effect to 
a will made before. Wmde v. Warda^ Ambl. 



WILL — Demise of Copyholbs, 


can pass a le^al estate, but what will pass it 
in law. TroM v. Downs, 2 i.tk. 804 j 9 Mod. 
292. 

1. Testator by bis will taking notice that he 
1 ad not surrendered copyhold estates which he 
de’^ised, but directing his son to convey them, 
and devising to the son other estates, though 
the copyholds are not devisable by custom, 
vet the surrenders decreed to be made. 
Warden v. Wardell, 3 Bro. C. C. 116. 

2, A testator, being absolute owner of some 
copyholds of which he had been admitted 
tenant, and having the legal fee of other copv- 
holds holden of the same manor to which he 
had not been admitted, but subject to trusts 
under which he was in equity only tenant for 
life, with remainder to his son in tail, remain- 
der to himself in fee, surrendered, to the use of 
his will, all his copyholds holden of that manor, 
or which he was seised of, or entitled to, in 
possession, reveision, remainder, or expectancy: 
he was subsequently admitted tenant of all 
the copyholds which were subject to the trust, 
except the moiety of one tenement, and after- 
'wards made a will, devising all his heredita- 
ments, freehold and copyhold, in possession, 
reversion, remainder, or expectancy, to trustees 
and their heirs, upon trust for his son for life, 
with remainder over: — Held, that the sur- 
render and the will passed both the legal and 
beneficial interest in all the copyholds upon 
which the surrender operated, including those 
of w^hioh the devisor was in equity only tenant 
for life, and that the son was bound to 
elect whether he wmuld give effect to this 
general devise, or would insist upon the benefit 
of the equitable estate tail, which he took 
under the old trusts to which some of the copy- 
holds were subject. Ahdy v. Gordon, 8 Buss. 
278. 

8. In two manors in Durham there is no 
custom for surrendeiing to the uses of the will, 
but the tenant devests himself of the legal 
estate, and by surrender vest®! it in a trustee, 
who subscribes a memorandum or defeasance 
that the surrender is to the uses of the 
surrenderor’s will In this case the father and 
maternal grandfather of the testator, E. N., 
being both copyholders, had respectively causecl 
their copyhold tenements to be surrendered 
to the other, who had subscribed the usual 
defeasance. The legal estate in both 
descended to the testator. But with regard 
to the tenements in the manor of Houghton, 
they were devised by the father of the testator 
to trustees, to the intent that Ms widow might 
receive an annuity thereout, and subject there- 
to to the testator B. H,, in fee. The widow 
being alive at the time the testator B. N. 
made Ms will, and died, it was held that the 
copyholds in the manor of Houghton passed 
by his will. With respect to the tenements 
which were in the other manor, the testator’s 
maternal grandfather, who had the beneficial 
interest in them, devised them unto trustees, 
upon trust for the testator, B, N. -Held, that 
•iiere being nothing to separate the legal 
estate and equitable interest, the equitable 
Interest had merged in the legal estate 
ih the testator, and could not be devised 
him according to the custom of the 
.manor:— -Held, also, that his widow was 
tOf |ree bench, and the heir, subject 
the inheritance, hut they, taking 


benefits under the will, were bound to elect. 
Nieholso?i V. Mchohon, Taml. 819. 

4. A., seised of freehold estates, and of cus- 
tomary freeholds, which were not devisable, 
made a voluntary surrender of the latter to B. 
in fee, in trust, as B, admitted, for A., and 
after his death for the purposes of his will ; but 
B. executed no declaration of trust. A. made a 
general devise of all Ms real estates, and after 
A.’s death B. was admitted : — Held, that he 
was a trustee for the devisees, and not for A.’s 
customary heir. Wilson v. Dent, 3 Sim. 
385. 

5. A testator being entitled to a reversion in 
fee in copyhold property, which he had not 
surrendered to the use of his will, and being 
also entitled to certain freeholds in fee simple 
in possession, made a will in 1804, by which 
he affected to devise these copyholds, and all 
other Ms freehold, leasehold, and copyhold 
estates, to his wife for life, with remainder to 
his three younger cMldren, Thomas, John, and 
Eliza. In 1807 he made another will, com- 
mencing with the words, This is the last will 
and testament of me,” etc. ; and thereby after 
reciting, that on his death his eldest son, 
Edward, would become entitled to all his 
freehold estates, the testator gave all his real 
and personal estates to his wife for life, and 
after her death all his property ” and effects 
to all his children, except Edward, equally, 
share and share alike. The testator died in 
1807, leaving his said four cMldren, and also 
two others born since the date of the former 
will. In 1851 the reversion of the copyholds 
fell into possession Held, that the Court 
would, if necessary, supply a surrender in 
favour of the objects to whom the first will 
expressly devised the copyholds. Held, also, 
that as there was freehold property upon which 
the general devise in the second will could 
operate, there was no ground for deciding that 
it revoked the intended devise of the copy- 
holds by the former will. Held, further, that 
it was impossible to consider the intention to 
devise the copyholds expressed in the first vrill 
to be a reason for supplying a sunender to the 
uses of the testator’s will generally, and thus 
to make the general devise in the second will 
operate to pass the copyholds, by revoking the 
former will, except so far as it expressed that 
intention, because the intention expressed by 
the first will was to give all the copyholds to 
three only of the five objects to whom the 
general devise in the second will was made, 
and therefore that intention could not apply to 
the second will. Held, further, that though 
the words of the second will did not sufficiently 
express an intention to pass the copyholds to 
enable the Court to supply a surrender to the 
uses of that will, yet if a surrender were sup- 
plied generally to the use of the testator’s Will, 
the general devise in the second wiH would 
pass the surrendered copyholds. I¥e.emm v. 
M'eeman, 1 Kay, 479; 2 Eq, Kep. 522. Affirmed 
23D. J.,Ch., 838; 2W. B. 

Whether in the absence of a special custom 
it is necessary to surrender a reversioh or 
remainder in copyhold property to the use of 
a will. (jume. Xk 

A will so called of copyholds does not operate 
strictly as a devise, but rather as a designation 
of the person to take under the previous su3> 
render, analogous in some respects to the 
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appointment of a nse under a power created > devised all Ms real estates ; subse<iueniiy he 

by deed. Ih ptircbased freeholds held of his manor Held,, 

explained. Delaclierois v. Delacherois, i N. E. 
501 ; 10 Jnr., K S., 886 ; 10 U T., N. 8., 884 ; 
III, BEYISE EEFOBE ADMITTAIS'CE. n h. E. Ca. 62; 13 W. E. 24. 


Suj^j^lying BtirrenAef^ See COPYHOLDS, 

III, BEYISE EEFOBE ABMITTAirCE. 

1, Eevisee of a copyhold, who has notjbeen 

admitted, cannot devise the same, Waine^ 
wHglit V, JShvelli 1 Madd. 627. ^ 

2. When a testator, at the making of his 
will, has the legal seisin of a copyhold, and 
devises it, and the devisee is not admitted, 
nothing passes by the will of the devisee, and 
an admittance of the de\isee subsequent to his 
will will not alter the case. But where the 
testator has only an equitable interest in a 
copyhold and devises it, the equitable interest 
will pass to the devisee, and the devisee, though 
never admitted, may devise such equitable 
interest. PMU‘ij)s v, PhiUips^ 1 Myl. & E. 
649; IL. J.,H. S.,Ch.,214. 

Z, The light of the equitable owner of a 
copyhold estate to dispose of his equitable 
interest by will, cannot be controlled by the 
custom of a manor, Lewts v, Lmie, 2 Myl. & 
K. 449, 

4. A copyhold estate will not pass by the 
will of a devisor who dies before admittance. 
King V. Turner^ 2 Him. 545, Reversed, 1 Myl. 
k K. 456 ; Coop. temp. Brough. 64, 

5. A testator seised in lee of a copyhold 
estate, devised it to his wife for life ; and after 
her decease he (without giving any estate to 
his executors) directed them to sell the co^jy- 
1 k)I<]s, an<l then divide the pioceeds. The tes- 
tator’s widow was admitted tor life ; and after 
her decease the exccutois sold the estate, and 
executed a haigain and sale to a poichaser, 
and he, without having been admitted, made 
his will, and devised the estate to his wife ; he 
was subsequently admitted to the copvhold 
estate, and died. Upon a suit to administer 
the estate of the purohasei’s wife Held, that 
the admission of the wife of the first testator 
inured for the benefit of the purchaser under 
the executors ; that the customary heir of the 
puichaser took no estate in the copyholds, but 
that they passed to the wife as devisee. 8t «- 
vnm V. Womh^ 24 Beav, $72 ; 4 Jur., H, S., 725; 
27 E. J., Ch., 638. 


IV. AETEB-ACCUriBED COEYHOIBS. 

6, One by will, reciting that he was seised 
of a copyhold, devises all his real estate, not 
being seised of any copyholds, but being seised 
of fieehold estates at the time; he afterwards 
bought a copyhold '.—Held, it did not pass. 
Ward& V. War^i*^ Ambl. 299. 

T, Copyhold estates purchased and sur- 
rendered to uses declared or to be declaied by 
will cdnoerhiag the same, passed according to 
i • ■ wiE previous to the purchase, devising all 
' ’ copyholds generally; and, therefore, contain- 
, , , ing a description applicable to them. AU,- 

% Vtgor, B Yes. 

% Affeer-purohased copyholds would pass 
y%us TO:eudered to the uses 
0owp. 13i0 ; 


V. BY O-EHEKAL BEYISE, 

10. Where a man devises all his estate, real 
and personal, to a wife or child, and has no 
other ical estate but the copyhold, it shall 
pass by those geneial words. S^nUIi v. Balm7\ 

1 Alk.^SSe. 

11. C. gave all his messuages, lands, tene- 
ments, and hereditaments in A. and elsewhere, 
and all other his real estates, to trustees for 
500 5 ears, and after the determination of the 
term he gave all the premises to his wife for 
life, sans waste. AE the estates having come 
oiiginally from the wife, testator could not 
mean to sever the copyhold from the freehold ; 
therefoie, by the general words of the will, 
the copyhold passed. Cafr v. Mliso% S Atk. 

73. 

12. By a devise of all lands and tenements, 
only freeholds will pass ; yet, if the testator 
had nothing but copyholds, they shall pass ; 
and leaseholds, if there aie no other, will 
pass by these words. Kxj). Carnally 1 Atk, 
560. 

13. Copyhold surrendered to use of a Will 
will pass by a general devise of lands, not- 
withstanding there are freeholds. Tenifil v, 
BmWi, 2 Atk. 85. 

14. Devise of “all lands, messuages etc.,*’’ 
win pass copj^holds, wheie the intioducfcory 
words show testator’s intent to dispose of 
all his estate, (roodwyn v. Goodwyn, 1 Yes. 
226 

15. Whether by words “all the rest of my 
estate and foitune ” in a will, copyhold estate 
as well as freehold passed, guare. Bod v. 
Bod, Ambl 275. 

16. Testator gave to his executors “ all his 
goods, estates, bonds, debts, to be sold,” etc. 
The word “estates” will pass a copyhold 
which was surrendered to the use of the will. 
Jongma v. Jongsma, 1 Cox, 362. 

17. Estate held by copy of com t roll according 
to custom of manor, but in case of intestacy 
distiibutable as personal estate, and in other 
respects ditfeiing from copyhold. — Held, to 
pass under a residuary bequest of personal 
estate, and not with copyhold messuages, etc., 
with limitations in strict settlement, upon 
whole will and circumstances* WatMm v. 
Lea, 6 Yes. 633, 

18. Copyhold estate shall not pass by general 
description, where there is fieehold to satisfy 
the words, though it had been supposed to be 
freehold; and the first devise was for payment 
of debts, and then given to a younger cMld, 
otherwise provided for. lAndopp v. Mb&fdtl,, 

3 Bro. 0. C. 188. 

19. Under a devise of “all my property/^ 
copyhold estate passed to the devisee add h& 
heirs. NicholU v. Butcher, 18 Yes. 193, 

20. A testator seised of freeholds and tiopy- 

holds in fee, and leaseholds for lives, > 

“ all his real estate whatsoever and whereso- 
ever”:— Held, that thecopyholdsand leaseholds 

if ^ f p 1 
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for lives, as ‘well as tlie freeholds in fee, 
passed, notwithstanding some parts of the 
wdll were inapplicable to them. Weigall v. 
JBrcme^ 6 Sim. 99. 

1 . If I devise all my lands and hereditaments 
in Dale, and have a manor in Dale, the manor, 
as it is an hereditament in Dale, will pass ; 
but if I have the manor in Dale, and also land 
there, not parcel of the manor, it is a question 
whether the manor will pass by devise of all 
my lands. HasJewood v. Pojpe^ 3 P. W. 322. 

If I have a freehold and copyhold lands in 
Dale, and devise all my lands and heredita- 
ments in Dale to pay my debts, only my 
fieehold shall pass if that be suflicient; seem, 
it I have surrendered the copyhold to the use 
of my will. Tb, 

2. Copyholds held not to pass under a devise 
of “ all and every my freehold hereditaments 
and estate in the county of Suirey,” although 
the freeholds and copyholds v^ere to some 
extent intermixed, and usually let together. 
Quennell v. Turner, 13 Beav. 240; 20 L. J., 

a, Ch., 237 ; 15 Jur. 547. 

3. Devise and bequest of freehold, leasehold, 
copyhold, and 1,000^. stock to A. B., and C., 
tenendum, the said last-mentioned freehold 
and leasehold messuages, tenements, estates, 
and premises, and the 1,000^., upon trust for 
A. : — Held, that A. was not interested in the 
copyholds, which descended to the customary 
heir. Jaelmn v. Kohle, 2 Keen, 590 ; 7 D. J., 
K. S., Ch., 183; 2 Jui. 251. 

4. A testator gave and devised “all the rest, 
residue, and remainder of my property, whether 
freehold or personal, and wdieresoever situate, 
to my wife, her heirs and assigns for ever, 
being fully satisfied that she will dispose ot 
the same, by will or otherwise, in a fair and 
equitable manner, to our united relatives, 
beaiing in mind that my relatives are geneially 
in better woildly circumstances than hers are.’’ 
The testator died seised of copyhold as well 
as freehold estates ; — Held, first, that no trust 
was created by the will, but that the wife was 
entitled to the pioperty absolutely. Held, 
also, that, looking to the whole scope and 
object of the wnll, the copyholds passed under 
the general demise. Peeves v. Balter, 18 Jur. 
588; 23 D. J., Ch., 599 ; 2 W. E. 354; 2 Iq. 


Eep. 476 ; 18 Beav. 372. 

5. A gift of “all my freehold estate and 
ejects wheresoever situate,” does not include 
copyholds. Me Ballard, 22 W. E. 433. 


TI. BY HEHEBAL BEYISE (WEEK 

vmmmmmm). 

6. Devise of all testator’s “ real and personal 
estate subject to debts,” affects copyhold land 
unsurrendered, for the benefit of the creditors, 
there being no freehold lands ; if there had 
Been, it would have been otherwise. MlieU v. 
Bemie, I Yes. 315 ; Dick. 132. 

7. Devise of “all freehold and copyhold 
lands, the copyhold part whereof I have 
surrendered to the use of my will, subject to 
debts*’; some were surrendered, others not; 
^he latter did not pass. A person entitled 
uhder a wEl, and also paramount and against 
tt, mnst elect. lYtow v. Momt, 3 Yes. 191. 

Devise of copyhold estates in general 
unrestrained, to a child, passes all copy^ 








holds surrendered and not surrendered to use 
of will. Blunt V. Clitlierow, 10 Yes. 589. 

9. Where there is a surrender of copyhold 
lands to the use of the will, they will not pass 
by a general devise of lands, Mawl&ms r, 
Leigh, 1 Atk. 387. See 1 P. W. 60. 

10. Devise by general words, viz. messuages, 
lands, tenements, and hereditaments, for pay- 
ment of debts will include copyholds, ii re- 
quired ; and the want of a surrender will be 
supphed. Kidney v. Comsmalm', 12 Yes, 136. 

11. Copyholds not intended to be compre- 
hended in a devise to the wife in the general 
terms, “real and personal estate,” so as to 
entitle her to have the surrender supplied. 
Ohureh V. Mundy, 12 Yes. 426. 

Dpon appeal, the Lord Chancellor’s opinion 
being that the reversion of the copyhold estate 
passed under the general devise, “as to all 
such worldly estate and effects as it may 
please God to bless me withal, or I may leave, 
or I maybe entitled to at the time of my 
decease, whether real or personal, not before 
given or disposed of,” especially if there was 
no freehold estate : inquiries were directed to 
ascertain that fact, and also whether there was 
any custom of surrendering a vested interest 
in reversion or remainder expectant upon an 
estate tail. S. C. 15 Yes. 396. 

12. Construction of a residuary devise as 
including under the general words, “estate 
and effects,” a copyhold, not surrendered in 
favour of a younger son, subject to debts, the 
will reciting that the eldest son was provided 
for, and no freehold estate. Pennington v. 
Pemwigton, 1 Yes. & B. 406. 

13. Testator, having surrendered some only 
of his copyholds to use of will, devised aE his 
copyhold messuages, etc., whatsoever and 
wheresoever, and which he had suiTcndered 
to use of his will: — Held, that surrendered 
and unsurrendered passed equally, Strutt v# 
Pinch, 2 Sim. & S. 220, 

14. A demise of “ all my real esate ” will 
cany copyhold sunendered, and, if no free- 
hold, will for favoured objects carry copy- 
hold not surrendered. Wekfn'orth v. Cot, 6 
Madd. 363. 

15. Devise of “all my freehold messuages, 
etc., the copyhold parts thereof having been 
duly surrendered to the uses of this my will,” 
passes unsurrendered as well as surrendered 
copyholds. Oxenforth v. CamlmeU, 2 Sim. & 

S. 558. 

16. Testator, seised of freehold and copyhold 
estates in the counties of H. and 0., devises 
all his lands, tenements, and messuages and 
hereditaments in those counties, to his wife 
for life, remainder to Ms first and second sons 
in tail, remainder to his wife in fee, having, in 
the beginning of the wiU, declared that as to 
all his worldly estate he disposed thereof as 
therein followed ; bnt not having surrendered 
the copyhold to the use of his will, the Court 
would not supply the want of a surrender, 
there being freehold estates to answer the 
words of the devise. Milhourm v. Mitbowm, 
lCox,247 ;2Bro. C. 0. 64. 

17. A., by will, gave all his real estate, except 
certain copyholds* which he was about to 
settle on similar trusts as had been declared 
hy a former settlement, in favour of his wife 
and ehddren, but, so far as the same should 
be subject to the trusts of Ms will, he devised 
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tliew tipotti trust for hxs wife and children. 
By a Yoluntary settlement subsequently exe- 
cuted^ he covenanted to surrender the copy- 
holds to trustees, to be held upon other trusts 
in favour of his wife and children. He aieo. 
without having surrendered the copyholds to 
the trustees .--Held, that they passed under 
and were subject to the trusts of the will. 
Tatliam v. yerno% 7 Jur., H. S., 815 ; 9 W. E. 
822;4i:/.T.,N.S.,531. 

1. A testator was in 1792 possessed of free- 
hold lands, and of an equitable fee in copyhold 
estate. He made a will, by which he sub- 
jected his real estate in aid of his personalty 
to the payment of his debts, and, subject 
thereto, he gave all his “messuages, tene- 
ments, lands, hereditaments, and premises, with 
the buildings, mines, etc.,*’ thereon and therein, 
over which he had a disposing power, to trus- 
tees, for 600 years, out of the rents, etc., or by 
assignment, etc., of the term, to raise money, 
to pay his debts, legacies, and after payment 
thereof to apply the rents, etc., or the re- 
mainder of the estate to the use of his grand- 
son W. 0. on his attaining twenty-three, and 
to raise 1,000?. to pay to his other grandson 
R. C. on his attaining twenty-three, and in 
order that these grandsons might bo properly 
educated, the testator directed that 200?., 
until W. 0. should attain twenty-three, and 
100?, afterwards, and till B. 0. should attain 
twenty-three, should be raised for that pur- 
pose. By the custom of the manor, the copy- 
holds which the testator possessed^ would 
descend to his customary heir or heirs, the 
tenure being gaxelkind. The testator had not 
made any surrender of them to the use of the 
will When he died in 1799, his only daughter 
(the mother of W. C. and E. C.), was his cus- 
tomary heir, and on her death they became 
her customary heirs : — Held, that the testator’s 
copyhold interest did not pass by the will, but 
descended to his customary heir, Torre v. 
Bfmm, 6 H. L. Ca. 555 ; 24 L. J., Oh., 757. 

The annuities created for the maintenance 
d the grandsons had fallen into arrear: — 
Held* that they were charged on the real 
estate itself, and not merely on the annual 
rents and profits j held, also, that the annuities 
did not cany interest. J5. 

Before the statute 55 Geo 3, c. 192, general 
words of devise included a legal estate in 
copyholds sunendered to the uses of the will 
by force of the intention shown by the sur- 
render that such general words should include 
it; and where the question is of an equitable 
estate, some intention must be shown that 
such general words should include it ultra 
the words themselves, Ih. 


mtt. BY BABYtCTOAB WORDS OR 
. BESCRIBTIOm 


“bequeathed” her “moneys, property, and 
effects” to her daughters, with an ultimate 
limitation to her own next-of-kin. The dis- 
position pointed to personal estate. There 
was a direction to invest. The words “de- 
vise” and “heirs” were not used, and the 
expressions, “ legacy,” “ capital,” and “princi- 
pal ” were applied to the gift ; there being a 
trust for conversion: — Held, that the copy- 
holds passed under the gift to the children, 
Ih 

4. J. G., by Ms will, declared his daughter 
M. A, to be his sole residuary legatee. J. G. 
at his death was entitled to certain copyhold 
estat'-i?, which were not specifically mentioned 
in his will : — Held, that the copyholds did not 
pass under the will to M. A. Lea v. 

1 Jur., N. S., 951. 


VIIT. OTHER CASES 

5 Case in which copyholds were not in- 
cluded in a power of sale given by will to 
trustees, and the beneficial interest therein 
was not disposed of by the will, Fitzwy r, 
Fitzroij, 2 L. J., Oh , 185. 

6. Testator, after expressing an intention to 
dispose of all his property, directed his just 
debts and funeral expenses to be paid by his 
executor thereinafter named, and then, after 
giving several pecuniary legacies, devised all 
Ms copyholds, wMch were his only real es- 
tates, to his son J., without words of inherit- 
ance, and left all the rest and residue of his 
estate and effects to Ms said son, whom he 
appointed sole executor and residuary legatee, 
such son being also his heir : — Held, that the 
will was sufiicient to pass the fee in the copy- 
holds, and that it charged them with the 
debts. Lover v. Gregory, 10 Sim, 393; 9 
L, J. N. S., CM, 81. 

7. Testator devised all the residue of Ms 
estates, as well copyhold as freehold, “the 
copyhold pait thereof having been previously 
suirendered to the use of my will,” upon 
several trusts, in favour of Ms wife and chil- 
dren. The only trust for his eldest son and 
heir was an annuity of 300?. for life, remainder 
to his wife and children. The testator having 
never surrendered his copyhold, it was held 
a mistaken description, the copyhold being 
clearly intended to pass; and the annuity 
being much more valuable, the heir was de- 
creed to elect, and was not bound by receiving 
half a year's payment of the annuity while 
abioad, M%m%old v, Lwribold, 3 Yes. 65. 

8. A testator, by his will, devised and be- 
queathed all his freehold and copyhold estates 
and Ms personal estate to trustees, upon trusts 
for sale and conversion into money, and 
directed them to pay certain legacies, but did 
not make any residuary bequest. The testa- 
tor, by an unattested codicil, gave other 
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will ; but B. executed no declaration of trust. 
A. made a general devise of all his real es- 
tates ; and after A.*s death B. was admitted : — 
Held, that he was a tmstee for the devisees, 
and not for A.’s contemporary heir, Wilson 
V. Dent^ E Sim. 3S5. 

1. By the custom of the manors of Y., P., 
and S., the tenant of a copyhold tenement 
held only for life, with a power to nominate 
by writing one or more snocessors, but so that 
if there were more than one, they held con- 
currently for their lives or the ^life of the 
survivor, who had power to nominate a snc- 
cessor to himself. A copyhold tenant of these 
manors hy his will devised all his copyholds 
to three trustees, to the use of his grandson 
A. for life, with remainder to the use of the 
trustees to preserve the contingent remainders, 
with remainder to the use of the children of 
A. and their heirs as tenants in common, 
with remainder to the use of the plaintiff. By 
a codicil the testator, after reciting that he 
had asceitained that his “ copyhold estates ” 
were held of the manors of P. and S., directed 
that “all his copyhold estates within the 
manors of P. and S.” should be hold by his 
trustees to the uses and upon the trusts in 
his will declared, if and so far as the custom 
of the respective manors would warrant or 
authoiize; and if the custom of the manors 
or either of them did not warrant or authorize 
the entail created by his will, then and in 
that case his grandson A. and his assigns, or 
his successor or successors, should have and 
hold his copyhold estates according to the 
custom of the manors. A. was admitted ten- 
ant for his life, and nominated the defendant 
as his successor, who was admitted accord- 
ingly: — Held, fiist, that the trustees took the 
legal estate in tbe copyholds held of the 
manor of Y., and ought to have been admitted 
instead of A., and that all the beneficial 
limitations in the will were equitable in- 
terests. Allen V. JBewsey^ 7 L. R., Oh. H., 453 ; 
37 L.T„ N. S., m. 

Held, secondly, that the codicil had no 
reference to the copyholds held of the manor 
of Y. ; and that even if it did refer to them, it 
did not revoke the equitable limitations of the 
will. Ik 

Held, thirdly, that although by the custom 
of the manor the tenements were only held 
for life with power of nominating a successor, 
the testator had power to dispose of the 
equitable inheritance by giving successive 
equitable interests, Ik 
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I. LEGAL ESTATE OF SIOBTGAGEE PASS. 

1, By General Bevke, 7795. 

2, By Words Smirity for Money » Money on 

Seeurityt 7796, 


1. By General Devise. 

2. A man, seised in fee of divers lands, and 
having also lands mortgaged to him* devises 
all his lands to A. and his heirs ; tbe mortgaged 
lands did not pass. Winn v. lAitletont 1 Vern. 

3 ; 2 Tent. 351 ; 2 Ch. Ca. 61. 

3. Testator, having real estates in A. and B., 
and a mortgage in C., and a statute extended 
in D , devises all his credits and mortgages to 
his executors, and then devises all his real 
estates whatsoever, in A , B., 0 , and D., to S. 
for life, and after his decease to his heirs and 
their heirs for ever ‘.—Held, that mortgage in 
0., and extent in D. , went to executors. Baris 
V, Gibls^ Fitzg. 116 ; 3 P. IT, 26 ; Mos. 269. 

4. Under a general devise of all the rest, 
residue, and remainder of and in all and 
singular the property, estate, and effects which 
the testator should be possessed of or entitled 
to, or over which he should hav e a disposing 
power at his decease, of whatsoever kind, etc., 
the same might be: — Held, that the legal 
estate in mortgaged piemises did not pass, but 
descended to the testatoi’s heir-at-law. Be 
Horsfall, M‘GleL & Y. 292. 

5. The legal estate in mortgaged premises 
did not pass by a general residuary devise by 
the mortgagee. Leeds {Buhe) v, Mmiday, 3 Tes. 
348. 

6. S., in 1849, devised all his freehold and 
copyhold mansions, messuages, farms, and 
hereditaments, situate in the county of N«, or 
elsewhere, to four persons, in trust. In 1843* 
S., being mortgagee of certain lands, with a 
power of sale, conveyed them to A., and he, in 
1845, by deed, declared himself to be a trustee 
for S., who from that time held undisputed 
possession of them: — Held, thrit as between 
the parties beneficially interested under the 
will, the mortgaged lands passed under the 
above gcneial devise, Bnrdvs v. BUeon, 4 Jur., 
N. S., 967; 6 W. B. 427. 

7. A., in 1860, gave all the residue of his 
real and personal estate to all his nephews and 
nieces as tenants in common, after specifically 
devising certain lands, not including any lands 
vested in him as mortgagee or trustee* and 
bequeathing annuities and legacies 

that the estates on trust and mortgage did not 
pass to the unascertained class, but to the 
heir-at-law as trustee ; and the Court directed 
the same to be vested in the executors upon the 
; trusts of the will. Me Finney^ 8 Jur., K* S.^ 

I 965 ; 3 Hiff. 465 ; 6 L. T., H. S., 746. 

: 8. A testator tv ho was mortgagee in fee with 

a partial beneficial interest in the equity of 
redemption, devised to trustees all bis real and 
personal estate upon trust, first, to pay his 
debts and funeral and testamentary expomea, 
and then, upon certain trusts, for hts wife and 
children; and he gave to his trustees powers 
to sell Or mortgage any part of his estate. The 
will contained no devise of trust or mortgaged 
estates;— Held, that the legal estate In the 
mortgaged property did not pass under the 
, will. Paernmn md Mbsst I li. E.» Ch, 
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214; 45 L. J., Ch., 54 ; 24 W. Pw 170 ; 34 L. T., 
K. S., liO. But see Be Brown, 3 L. K, Gn. D., 

1, A testatrix devised and beqneathed all 
tlic lesidue of her property, of whatever 
description, wMcli she had power to dispose 
of by will, as follows-— One moiety to be 
equally divided between her tw'o danghteis, 
and the othei moiety she ga\e to a tinstce to 
be paid in equal shares to her two sons at 
twentv-five, the shares of children dying under 
age to go to the stirvivois, and the Irnstec to 
have power to vary the securities and to apply 
pait of the income for the maintenance and 
kucation of the children. The testatrix was 
mortgagee in fee of an estate which w as sub- 
sequently sold under a power in the moitgage 
deed, and the purchaser reqniied that the 
residuary demises should join in the comey- 
ance:-— Held, that the legal estate^ in the 


Eq., 563 ; 39 L. J., Ch., 166 ; 18 W. E. 561 ; 22 
3D.T„H. S., 700. 

Where fnmt for Sale,'] 2. A., being seised 
of the equity of icdemption of lands in H., 
which he had mortgaged to his father, and 
also of the legal estate m them as heir to his 
father, the moitgage being still unsatisfied, 
doused all his lands in N. and elsewhere in 
trust to sell Held, that the legal estate did 
not pass by the will. Mfxp. Moinihall, 9 Sim. 
555 ; 8 U 1, H. S., Oh., 187 ; 3 Jur. 196. 

3. A testatrix directed her just debts to be 
paid. She then gave pecuniary legac ies, and 
gave all the rest, lesiduc, and leuiainder of 
her real and peisoual e&tatc and effeotb to T , 
for her own absolute use and benefit — Held, 
that although by these disprsitiuns the tes- 
ta tiH’s own real estate w^as clnigcd with 
debts and legacies, an estate oi winch she w'as 
mortgagee was not excepted horn the icdduai y 
douse. Be JSf evens, 6 L. E, Eq., 597; 41 
E.J., Ch., 537. 

4. A husband, who was moitgagee in fee 
of an estate to secure a sum of nioney of 
which he was trustee, de\iso(l and bequeathed 
his reddtiary real and personal estate unto 
and to the use of his wife, her heirs, exec utois, 
adinhndialors, and assigns, in tiust, citimr 
to lea\e the same in existing invcstmints, 
or sell and convert the same, and out of the 
proc eeds to pay his debts, f uncial and testa- 
mentary expenses, and certain legacies, and 
invest 1 iie lesidue and retain the income theieof 
foi her life; and, siibicct as aforesaid, such 
residue to remain in trust for C, There w^as 
no express devise of trust ormoitgaged estates : 
— Held, that the legal estate in the moitgaged 
property did not pass under the will. Be 
Smith, 4 L. B.. Oh. B,, 70; 25 W. E. 294: 35 
U L, N. S., 890. 


' ^ By Words Security for Honey, Honey on 

* Security* 

for Money.’] S. Devise of all 
. , , fteehoR estates and all las farming 

’ , to'MOttOy, and all li6***iiaiie 

1.? 1 ‘ J J ^ V ^ r J , ' 1 1 * ‘ 


executors, etc., in trust to sell his real estates, 
and to sell, get in, and convert into money all 
his personal estate, will pass a mortgage in 
ee. Exj). Barber, Be Tyas, 5 Sim. 451. 

6. A testator, after^ several devises and be- 
quests, gave, devised, and bequeathed all his 
messuages, chattels real, ready money, securi- 
ties for money, debts, and personal estate 
to A. and B , their heirs, executors, admini- 
strators, and assigns, upon certain trusts 
Held, that the legal estate in the premises 
mortgaged to the testator in fee passed to 
A. and B., the trusts declared not being 
repugnant to that construction. Ifather v. 
Thomas, 6 Sim. 115. And see S. C. 10 Bing. 
44 ; 3 Moore 684 ; 2 L. J., N. S., C. 23 i. 

7. A testator, being a mortgagee of lands 
in fee, gave all his moneys, “securities for 
money,” and all his personal estate and effects, 
to his wife, her executors, administiatois, and 
assigns absolutely, she paying thereout all 
his debts ; and he appointed his wife executrix. 
The testator’s heir-at-law was an infant. The 
mortgagor sold the estate. The mortgagor 
and the executrix of the mortgagee petitioned 
the Court, asking that the mortgaged lands 
might be legally vested in the executrix, to 
enable her to convey in the place of the infant 
heir:— Held, that the legal estate passed to 
the executrix by the will, and the Court 
declined to make the order asked. Ee King's 
Mortfjage, 5 Be G. & Sm. 644. S. 0. nom. Be 
King’s Estate, 16 Jur. 1153 ; 21 L. J., Oh., 673. 

Seenrity for Money where Charge of Debts."] 

8. On construction of devise Held, that 
although words of devise would, standing 
alone, "have been sufficient to have carried 
the legal estate in the mortgaged premises 
wdiif h may be so devised ; yet being qualified 
by the subjection to the payment of debts, 
a puipo.?o to which the money seemed was 
alone applicable, and not the premises, it 
must be taken not to have been the intention 
of the testator that the legal estate therein 
should pas^ ; and that therefore heir-at-law 
is a necessary party to re-conveyance on 
pav ing off mortgage. Silvester v. Jarman, 10 
Price 78. 

9. A residuary devise of all the testator’s 
estate, personal and real, although made 
subject to the payment of his deb1s, passes 
the legal estate in premises of wdiich the 
testator was mortgagee in fee, notwithstand- 
ing the case of Silvester v. Jarman (10 Price 
78). Be Field’s Mortgage, 9 Hare 414 ; 15 Jur. 
lOOf ; 21 L. J., Oh., 175. 

A mortgagee in fee of lands of gavelkind 
teniue gave and devised all the residue of 
his personal estate and real proioerty, moneys, 
and secuiities, and all other effects, which 
should remain after paying his just debts, 
funeral and testamentary expenses, to his 
wife, for her own use and benefit : — Held, 
that in consequence of the devise by the wdll, 
no estate in the mortgage premises remained 
vested in the infant co-heirs in gavelkind of 
the mortgagee ; and an order was therefore 
refused, upon a petition presented under the 
Trustee Act 1850, praying an order vesting 
the infant’s estate in the petitioner. Ib. 

^ 10. A testator, bjr his will in 1832, gave all 
his motley, securities for money, househo^'^ 
furniture^ etc., and all other the rest 
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residue of his personal estate and effects, 
subject to the payment of debts and legacies, 
to his wife, her executors, administrators, 
and assigns absolutely Held, that the legal 
estate of mortgaged hereditaments, which 
was vested in the testator at the date of his 
will, passed under the term “ securities for 
money;” and that the concurrence of the 
testator’s heir was not necessary to make 
an effectual conveyance of the mortgaged 
premises to a purchaser. Knight v. Rohmson. 
2 Kay k J. 563. 

The case of GalUers v. 3Ims (9 B, k C. 267) 
must be treated as overruled by subsequent 
decisions. Ih. 

1. A testator, a mortgagee in fee of real 
estate, gave and bequeathed to A. and B. all 
and singular Ms household furniture, goods, 
plate, linen, and utensils whatsoever, and all 
and every other his goods and chattels, stock- 
in-trade, moneys, debts, and securities for 
moneys, and all and every other his personal 
estate and effects whatsoever and wheresoever, 
upon trust to get in his debts, and to sell 
his personal estate, and hand the money 
arising therefrom upon trust therein men- 
tioned Held, that, under these words, the 
legal estate m the mortgaged property passed 
to the trustees. Re Walker's Estate, 21 L. J., 
€h., 674. 

Money on SeG%trity,'\ 2. The gift by the 
will of a mortgagee in fee of estates on trust 
for sale, and of money on securities, does not 
carry the legal estate in the mortgaged pro- 
perty. Be Ca7htley, 17 Jur. 124; 22 L. J., Oh., 
391. 

The words ** money in the funds and on 
securities” do not pass the legal estate in 
mortgaged premises. S. C. nom. Exp. Cautleg, 
1 W. R. 158. 

3. A., who was mortgagee of real estate, 
gave by will all his real and personal estate 
to B,, upon trust, after payment of his debts, 
to permit and suffer his wife lo receive the 
rents of his real estate, and the interest of all 
sums of money that might be due to him on 
mortgage, bond, note, or othei security, for 
her life, and at her death to get in all the 
debts owing to him on any security or on 
simple contact, and to pay the same as in his 
will mentioned. B, died intestate, leaving an 
eldest son, who was an infant, and of unsound 
mind, but he had not been found lunatic by 
inquisition. Upon a petition by the parties 
beneficially interested:— Held, that the legal 
estate in the premises mortgaged to the testa- 
tor passed to B. Re Arrowsmltli. 4 Jur., H. S., 
1123 ; 27 L. J., Ch., 704 ; 6 W. B. 642. 

4. ^ Will of mortgagee disposing of the money 
carries bis interest in the land. BilherseHUt 
V, BeUof% 3 Ves. & B. 45, 

5. Gift of a mortgage security for money 
will pass the fee, if the estate be mortgaged 
in fee. Memoke v. Cooper, 6 Madd. 371, 


II, mmmiMi urmssi bass. 


. 1, Ry General Reoise, 7797, 

, , 2i K/ffect of Subsequent Eoreelosure, or wkeit 
[ ‘ ' \ < Equity of Redemption Barrel, 7797, 
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1. By General Devise. 

_ 6, J. W., being seised and possessed of con- 
siderable freehold, copyhold, and leasehold 
estates in the county of H. ; and in possession, 
as inortgagee, of certain leasehold houses at 
E., in the county of M. ; but having no other 
property in the said county of M., and having 
other estates vested in him as mortgagee, 
besides those at K., makes his will, devising 
*‘all his freehold, copyhold, and leasehold 
messuages, etc., in the county of H., and in 
the town of K.,” to A. W. for life, and after 
her death “ ail and singular other his freehold, 
copyhold, and leasehold messuages,” etc,, in 
the counties of H. and M. or elsewhere to 
E. W. and A. T. for their joint lives, and after 
their seveial deceases “ all the said freehold, 
leasehold, and copyhold messuages,” etc., unto 
and equally among their children ; and gives 
to A. W. “all the residue of his real estate, 
not before disposed of, and all other his estates 
and interests whatsoevei, vested in Mm as 
mortgagee or trustee,” etc., “and all the 
residue of Ms personal estate, ready money, 
and securities for money,” etc., subject to the 
payment of debts and legacies Held, that 
the mortgaged premises at K. passed under 
the devise of all the freehold, copyhold, and 
leasehold messuages, etc., in the countv of H. 
and in the town of K. Woodlwme v. Meredith 
1 Meriv. 450. ’ 

7. Bequest: “to my son W. G. I give all 
my interest and claim on household property 
in P. Court, belonging to J. H., on which I 
have a mortgage for 1,5001 ” .-—Held, that 
this passed arrears of interest due on the 
mortgage at the time of the testator’>s death, 
as we31 as the principal. Gihhon v. Gibhon^ 17 
Jur. 416; 22 L. X, 0. E, 131. 

The testator was mortgagee in possession, 
and repairs had been done to the mortgaged 
property duiing his lifetime, by his orders : — 
Held, that the amount of the repairs was a debt 
payable by the executrix, out of the general 
estate, and not chargeable to the legatee of 
the mortgage. Ih. 

8. The lessee for a term of years of four 
houses assigned the term, by w’ay of mortg^e, 
to the owmer in fee of the immediate rever- 
sion, who afterwards devised the houses by 
the description of “ my freehold houses,” men- 
tioning the numbers of the houses In the 
street where they were situated ; and he was 
in possession as mortgagee at the time of his 
death:— -Held, that the mortgage debt did not 
pass under the devise, but formed part of the 

! testator’s personal estate. Bmen v* Barhm, 
11 li. B., Iq., 464; 40 B. X, Oh., 373; 24 
L. T., H. B,, 461 ; 19 W, B. 578. Affirmed 21 

3b. J., Oh., 

82| 27L.T.,H,B.,73a 

2. Effect of Subsequent Eoreolosure, or when 
Equity of Bedemptioa Barred. 

9. Devise of all lands does not pass land 
held in mortgage, as it oontinues personal 
estate, till final order of foreclosure; and 
devise of lands held in mortgage at time of 
will does not pass that land, if testator obtains 
final order of foreclosure before death, 

son V. Grant, 4 Madd, 418. 

28 
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1* Cottstrtictioa of will passing an estate | 
otiginally on mortgage, but foreclosed, the i 
testator’s intent being to dispose of bm 
interest, though inaccurately mentioned both 
as land mortgaged, and ^ 

mortgage. SilUncUldt r. Schott, 3 Yes. k B, 
45 

k Mortgages in fee, though forfeited, will 
not pass by a geneial defuse, of “all my lands, 
tenements, and hereditaments ; nor will they 
pass by such a general devise, though the 
equity of redemption is aftei'svards foreclosed 
or released. Strode v. Mussel, 2 Yein. 621 ; 3 

Cli.Ecp. m ^ ^ 

3. If a testator, after devising all his 
lands, tenements, and hereditaments,” fore- 
close an equity of redemption of a mortgage 
in fee, such estate will not pass by these 
general words, because a foreclosure is con- 
sidered as a new purchase of the land. Cas- 
hoffyc V. SodTfe, 1 Atk, 605. 

4. Lands originally held under old mort- 
gages pass by general devise, though no 
rdease of equity of redemption appears. 
jiU,^&en, V. JBowijer, 3 Ves. 714, And see 

S. 0. further, 5 Yes. 300. 

5. Lands originally held under old mort- 
gages passed by a general disposition by will 
as the testator’s estate, though no release of 
the equity of redemption appeared, Att.- Qen, 
V. Vli^QT, 8 Yes. 256. 

6. Ilestator, having a foreclosed mortgage 
in fee, of certaan farms in Lancashire, gave, 
amongst other things, to his wife for life, 

the interest or proceeds of certain farms, in 
the county of Lancaster, mortgaged to mo for 
2,5001;” and after her decease “one-third 

t art of the sum of 2,5007. principal money 
fjspoged of in mortgage of the farms afore- 
said” to his daughter Harriet; and he de- 
clared that upon his wife’s decease, ins 
daughter Elizabeth should inherit and enjoy 
bequests aforesaid in the same proportion 
m Wr sister Harriet ; and that his son should 
^ Ih tee manner inherit and enjoy one-third 
|Srl of the aforesaid bequests upon the same 


version in fee of tenant in tail, did not pass to 
the mother by the will, and was, therefore, 
not severed from the reversion, Amimrst v. 
Zitton, Hitzg. 99. Affirmed 5 Bro. P. C. 254. 

9. An equity of redemption in copyholds 
passes by will without surrender. Maemmam 
V. Jo7be8 , 1 Bro. C. 0. 481. 

10 Neither the words “I give and bequeath 
all my effects (after paying of every due 
demand),” though immediately preceded by 
directions toiicbing the rents ^ of a copyhold 
estate, nor the words “what title I have left 
to call my own,” will include the equity of 
redemption of that copyhold. Henderson v. 
Farlridge. 1 Russ. 479 ; 4 L. X, Oh., 209. 

See also ii. 2 


XXXYII. Real Estate, Words 

wMch Pasa 

See also XXXY. ante» 

I, 

II. Miate Unqualified ly Words, 

7709. 

III. Fstate, or Prox>eHy, €oufiled with Other 

Words, 7799. 

lY. Fstate, or Projyerty, where Trusts as Me- 
dared are AppUcaMe to Personal 
Estate, 7801. 

V. Personal Estate or Property, 7802. 

TI. Property, 7S0% 

Yil. Merits and Profits, 7802. 

VIII. Residuary Legatee, 7802, 

IX. What I die Po<,msed of, 7804. 

X. All the Rest, 7805. 

XI, Other Words, 7805. 
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amount to a direction to sell, and that the 
three first donees only took for life ; secondly, 
that the word effects ” carried the reversion in 
the lands to the second set of donees in fee, 
subject to the life estate of the three first 
donees* MUsome v. LoTig^^ 3 Jnr., K. S., 1073. 

^ 1. A testator gave, devised, and bequeathed 
Ms household goods, etc., “ and everything he 
should die possessed of,” to A., for life, and 
after her death, he gave, devised, and be- 
queathed “the whole of his effects which 
might be then remaining, unto and to the use 
of P. ” Held, that the real estate passed. 
PMUijys V. Beal, 25 Beav. 25. 

2. Copyholds held to pass under a will by 
the words “moneys, property, or effects,” aided 
by the context. Streaffield v. Cooper, 27 
Beav. 338. 

3. Effects held to be ejusdem generis, and 
not to apply to real estate. Cross v. Willies, 
35 Beav. 562. 

Bee also following Subdivisions. 


II. ESTATE OTaUALIEIED BY OTHEB 
WOEDS. 

4. The word estate, when used in a will, is 
gemis gemralissinmm, and will, of its own 
proper force, without any proof aliunde of an 
intention to aid the construction, cairy lealty 
as well as personalty, and is not to be confined 
and restrained to personalty only unless theie 
is^a clear intent expressed in other parts of the 
will, to be gathered either from the whole will, 
or from the way in which the word is used in 
the particular part of the will where the con- 
tested use of it arises. Ilanulton {Mayor') v. 
M&dsdon, 6 Moo, P. 0. 76 ; 11 Jur. 193. 

Testator, by his will, devised to J. (his heir- 
atdaw) part of his estate in fee, and also a life- 
estate, in another portion of his estate, named 
P. ; and also gave to F. (his wife) a life-estate 
in part of P., during her viduity, with re- 
mainder to his other son H. in tail, remainder 
to his (the testator’s) daughters for life ; and 
after giving certain specific chattels to F., the 
will proceeded as follows: “1 give all the i 
remainder of my estate that is now in my 
possession, or may hereafter be mine, except- 
ing what I have particularly given away, unto 
my wif 0 > F., and it is my will, that, whatever 
my estate may consist of, after debts and 
legacies are paid, that it be kept together 
under the direction of my wife F,” H. died 
without issue, and F., the widow, also died 
unmarried and intestate. The heirs-at-law of 
J. sold the estate P. to the appellants, subject 
to the life-estate of the daughters. In a suit 
by the appellants, against the daughters of the 
testator, the co-heiresses of F., for a partition : 
— Held, by the Judicial Committee, affirming 
the decree of the Court in Bermuda, that the 
remainder in fee in the estate “P,” passed to 
F*, under the residuary clause, there being 
nothing in the context of the wiE to confine 
the natural and legal meaning of the word 
to personalty only. JA 
*5. The word “ estate in will, unless quali- 
,fied, passes both real and personal estate. 

$ Yes* 604. 

f f general word “estate” in will, real 

unless restrained by apparent 


liliJ J 


contrary intent. WooUam v. Kemorthh S 
Yes. 137. 

7. Word “estate,” when used generally, in- 
cludes not only the lands or thing, but also the 
estate or interest. So, if “in or at” such a 
place is added ; but if it is further added “ in 
the occupations of particular tenants,” aumre, 
Goodwin V. Goodwin, 1 Yes. 228. 

S. Under a devise to tiustees during life of 
A., of all testator’s estates and farms r—Held, 
word “estate ” referred only to thething and the 
interest in it. Bayer v. Masterman, AmbL 345, 

9. A testator gave and bequeathed the 
“ residue of his estate, after taking out 1,0004,” 
to his uncle: — Held, that the residuaiy real 
and personal estate passed, the testator having 
previously made pecuniary gifts out of “ his 
fieehold and peisonal estate.” Mawlisworth v. 
MawltswoHli, 27 Beav. 1. 

10. The word “ estate ” in a will, will frinid 
faoie pass real estate, and the burden of proof 
lies on those who contend the contrary. Pat’- 
tersen v, KuddaH, 17 Beav. 210 ; 1 W. E. 423. 

III. ESTATE, OE PEOPEETY, COHPBEB 
WITH OTHEB WOEBS. 

11. The words “woildly estates : ’’—Held, to 
pass real and personal estate. Muddle v. Fm 
6 Madd. 270. 

12. Devise of ail “estate and effects that I 
shall die possessed of ” carries after-purchased 
lands. Churclmmb v. Ireland, 1 Buss. & M. 
250. 

13. Personal estate to be laid out in land, 
but lent on mortgage instead, considered as 
land, having been always out in trustees, and 
the uses never united with the possession, and 
passed by such gcneiai words in a will as 
would pass land, as “all my estates, etc, 
whatsoever and wheresoever.” MasMeigh v. 

! Master, 1 Yes. J. 201 j 3 Bro, C. 0. 99. 

14. A bequest of “ all my goods, chattels, 
estate, and estates whatsoever,” will pass real 
as well as personal property. ClmreJdll v. 
JDhVben, 9 Sim. 447. n. 

16. “All my freehold lands in tenure of L., 
and the residue of my estate, consisting of ready 
money, plate, jewels, leases, judgments, mort- 
gages, etc., or in any other thing whatsoever 
and wheresoever, I give to A. or her assigns 
for ever.” The Court will intend an intes- 
tacy in favour of the heir-at-law, unless there 
is a clear intention to pass the real estate. 
Tmimell v. Perluns, 2 Atk. 102. 

Devise of plate, jewels, linen, household 
goods, and coach and hoises, will be confin^ 
to things of the same nature; and goldsmith’s, 
notes and bank-bills do not pass by those 
words. JA 

16. Testator gave to his executors “all his 
goods, estates, bonds, debts, to be sold,” etc. 
The word “estates” wiE pass a copyhold 
which was surrendered to the use of the wEl. 
Jongsma v. Jongsma, I Cox 362. 

17. One devises all his goods, chattels, and 

estate whatsoever, on condition to pay his^ 
debts and legacies ; these words pass his real 
estate, he having by will devised a coaeldetw 
able legacy to his eldest son, and other 
legacies and the surplus of Ms estate after 
Ms wife’s death, to be equally divided between 
Ms four chEdren. v, Pre* Oh. 67^ 

f . i|| 


m 
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1. It has beea held that, where “estate 
is mentioned generally, accompanied with 
personal tilings, it should be restrained to 
Wsonal,biit never where real estate is men- 
tioned : for then the personal things mentioned 
shall be considered only as an enumeration 
of those specific things. Bailu v. 

“Ves. 51. A.nd see Bidout v. 3 Atk. 485. 

% A testator gave to his wife all his money, 
goods, chattels, estates, and effects, of what 
nature or kind soever, and wheresoever the 
same might he found at tiie time of his de- 
cease, for her life ; and at her decease all his 
property, of goods, money, chattels, estate, 
or effects whatsoever, to be equally divided 
between all his children, etc. * — Held, that the 
testator’s real estate passed. Midland Conn- 
ties Mailway Co. v. Osmn, 1 Colly. 74; 3 Bail. 
Ca. 497 ; 33 L. J., K S., Oh., 209 ; 8 Jur. 138. 

3. A testator, after devising a freehold to 
two others and the survivoi, her heirs, ex- 
ecutors, administrators, and assigns for ever, ! 
proceeded, «And I give all the rest of my 
household furniture, books, linen, and china, 
except as hereinafter mentioned, goods, chat- 
tels, estate, and effects, of what nature or 
kind soever, and wheresoever the same shall 
be, at the time of my decease, unto B. and 
S., their executors, administrators, and assigns 
in trust.” He afterwards specifically be- 
queathed his ready money and vaiious chat- 
tels:— Held, by the Court of Exchequei, that 
the word “estate,” thus circumstanced, did 
not pass real estate ; but this Court, not being 
satisfied, directed a case to the Common Pleas. 

v, Dohson^ 10 Bear. 478. And see 
B. C. at law, 1 Kxch. Bep. 141. 

4. A testatorgave to Ins wife, for her use 
and benefit, “ Ins leases, moneys, goods, fur- 
niture, plate, book-debts, securities foi money, 
and ail other ]iropeity, of e\ery description, 
that ho might be possessed of ” : — Hold, that 
the real estitc passed. Be Breenwieh Mobfvtal 
Inptomimit Aet, 20 Beai . 458. 

i, T, A. H. by will gave all tl e residue of 
his ‘^estate and effects” to tiustces upon trust 
to invest the same in 3 per cents., and with 
power to alter, or vary, oi tiansposc, at their 
<iiscretion, and to pay the inteic&t and divi- 
dends to B, for life, and after to her children. 
The testator acquired real estate after the 
date of his will, but left no heir ; and on the 
question, as between the residuary legatee 
and the Crown, whether the real estate passed : 
— Held, that it did. J^Ahnaim v. Moseley, 
I W. B. 475; 1 Eq. Bep. 252; 1 Brew. 629; 
17 Jur, 872 ; 22 L. d., Ch , 971. 

6. The woid “estate,” in a will, will pHud 
pass real estate, and the burden of proof 
lies on those who contend the contrary. Pat- 
tmm y. EnMari^ 17 Bcav. 210. 

A testatrix, after giving certain legacies 
to clmrities, and directing that they should be 


out of her personal estate, bequeathed 


niture brinks pto 


7. A testator gave “all bis estate, effects, 
and property whatsoever and wheresoever,” 
which he was or might he possessed of or en- 
titled to, “ to his three executors, their execu- 
tors and administrators,” upon trust to stand 
possessed thereof, and the proceeds thereof, 
upon certain trusts for children and grandchil- 
dren Held, that this, by itself, would pass 
real estate, but, upon the subsequent expres- 
sions, and the general scope and object of the 
will, the contraiy was held. Coard v. Holder- 
ness, 20 Beav 147 ; 1 Jur., K S., 316; 24 L. J., 
Ch,388; 3 W. R 311. 

The Court principally relied on the absence 
of the words “heirs,” “devise,” and “rent,” 
and the use of the expiessions “ possession,” 
“executors and administrators,” “principal, 
the balance, the principal of the said legacies,” 
the direction to claim a share from his per- 
sonal representatives, and the power to appoint 
new trustees, applicable to “ executors,” and 
not to “ heirs.” Ib. 

8. A testator devised his real estate (subject 
to chaiges) in strict settlement, and gave all 
his “railway, canal, and navigation shares 
. . . and personal estate ” to his executor, to 
pay his debts and legacies, and his residuary 
personal estate and effects to M. He w^as 
possessed of two navigation shares, which by 
the Act creating them were made of the nature 
of real estate. Before his death, the under- 
taking to which the shares belonged became 
vested in a railway company, by an act which 
provided for the extinguishment of the free- 
hold rights in the shares, upon their convey- 
ance to the railway company. The shares 
were never conveyetl to the railway company : 
— Held, that by the railway company’s Act, or 
if not, by the will, they were converted into 
personal estate, and went to the residuary 
legatee under the gift of his personal estate 
and effects. Cadmmi v Cadman, 14 L. J,, Oh., 
4()8 ; 13 L. B., Eq , 470 ; 20 W. B. 356. 

9. A testator, after giving a specific legacy 
and an annuity, gave all his property to trustees, 
upon trusts for his granddaughter and her 
issue, with piovisions for their benefit, and for 
the leligious education of the granddaughter, 
who was a minor. The legatee and annuitant 
died soon after the making of the will. After 
this the testator, by codicil, gave and be- 
queathed “ the whole of my estate, and all my 
household goods and furniture, linen, china, 
watches, and all other my personal property 
and effects that I may be possessed of at the 
time of my death,” to* his servant B., fiee from 
legacy duty, such gift not to prejudice any 
claim R might have for wages ; and the testa- 
tor in all other respects ratified and oonfirmod 
his will. The grandchild was still living, and 
a minor: — Held, by the Vice-Chancellor of 
Lancaster, that the testator’s real estate was 
unaffected by the codicil, Mohjm'm v. Rmo^ 
2 Jur., N. S., 769 ; 25 L. J., Ch„ 570 ; 4 W. E. 
539. 

SmblOy this decision was right, for that on 
the whole context of the two instruments, the 
testator only meant by the codicil to dispose of 
articles ejmdem generis with those specifically 
mentioned therein. Knight Bruce, L. J. ' Ih, 

The codicil revoked the disposition of the 
real estate made by the will, for that the words 
, of, description in the, codicil,; following . the 
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whole personal estate, and the above words 
must therefore apply to the leal estate. Turner, 
L. J. Ih 

1. F. possessing, as far as appeared, per- 
sonalty only, by his will, inter alia, left all the 
rest, etc., of his estate and effects to trustees 
upon trust to invest in the public funds or 
upon Government or real securities, v ith power 
to vary the same. Alter a suit had been in- 
stituted and reference ordered, it vas dis- 
covered that two chapel shares were real estate, 
and upon the question whether the above 
words passed real estate ; — Held, that they 
did, accoiding to the piesent law, which varied 
from the eailier cases; and a sale directed. 
Mdlerfon v. Martin, 1 W. E. 379 ; 1 Drew'. 238 ; 

1 Eq. Eep. 224. 

2. A testator, after specific gifts of fieeholds, 
leaseholds, and chattels, gave “ all the rest of 
his household furniture, books, linen, and china 
(except as thereinafter mentioned), goods, 
chattels, estate, and effects to B. and S , their 
executors, administrators, and assigns,” on 
trust. The testator then disposed of his ready 
money, moneys to arise from a certain sale, 
securities for money and moneys owing, and 
made certain specific bequests . — Held, that 
the whole of the residual y estate, real and per- 
sonal, passed to E. and S. by force of the word 
** estate.” Dohson v. Bowness, 37 L. J., Ch., 
309 ; 5 L. E., Eq., 404 ; 16 W. E. 640 ; 17 Jur. 
778; 22L. J„ Ch., 893, 

3. The word “estate” and other similar 
words which, when used in a will, are of them- 
selves sufficient to pass real as well as personal 
estate, will not be cut down and confined to 
the latter merely because the accompanying ‘ 
expressions and the limitations and trusts of 
the will are applicable to personal estate only. 
Stem V. Bitlierdon, 37 L. J., Ch., 369 ; 19 L. T., 
H. 8., 184 ; 16 W. R. 477. 

Therefore, where a testator in 1866, after 
specific bequests of pure personalty, bequeathed 
all the rest and residue of his estate and effects 
to trustees, their executois, administrators and 
assigns, upon trusts applicable to personalty 
only, with an ultimate limitation to the next- 
of-kin Held, that a freehold house which 
belonged to the testator passed under the resi- 
duary gift to the trustees. J2>. 

8e0 also next Subdivision. 


IT. ESTATE, OE TEOEERTY, WHERE 
TEHSTS AS BECEAEEB ARE AFEBIC- 
ABBE TO EEESOEAL ESTATE. 

4. Under a devise of all the residue of the 
testator’s estate and effects whatsoever and 
wheresoever, of what nature or kind soever, 
to trustees upon trusts applicable only to 
personal property -Held, that the real estate 
passed, with a resulting trust for the heir, 
JDwmoffe v, WldiBi 1 Jac, & Walk. 683, 

6. Testator having given to his eldest son 
a particular estate, without words of limitation, 
proceeded to settle the residue of his property 
Upon certain trusts between such son and his 
two sisters and their families, using words in 
il|e qourse of such devise more properly ap- 
plicable to personal estate, as that his son’s 
-share (which in another place was called a 
portion) was to be placed in the names of 


ii;:!!: 


trustees, and that in certain cases some of the 
capital might be advanced ; the son’s intere^^t, 
too, in the residue was only for life -Held, 
nevertheless, that the reversion in fee of the 
particular estate passed by the residuary 
clause. Saumarez v. Saumarez, 4 Myl. & C. 
331. 

6. A will made after the Wills Act, 1 Viet., 
c. 26, whereby the testator ga^e, devised, and 
bequeathed all his estates and effects whatso- 
ever and wheresoever, and of what nature or 
kind soever to be paid, assigned, or transferred 
to him on his attaining twenty-one : — Held, to 
pass real estate (cop>hold of inheritance) sub- 
sequently acquired, notwithstanding a direction 
in the wnll that in the meantime the executors 
should apply the interest, dividends, and pro- 
ceeds of such estate and effects, or so much 
thereof, or so much of the piincipal thereof as 
they should think necessary in the mainten- 
ance, education, and putting forth of A. in 
the world, and should invest the said estates 
and effects on leal or personal security at their 
discretion. The directions applicable only to 
personal estate may in such a case be con- 
strued, as refeiring not to the whole subject- 
matter of the gifts, but to such portions of the 
estate as may consist of personalty to which 
such directions may be fitly applied. 8t(dm$ 
V. Salomons, 9 Hare 75. 

7. The word “ estate,” in a will, wrill pHniA 
fame pass real estate, and the burden of 
proof lies on those who contend the contrary, 
Patterson v. Muddart, 17 Beav. 120; 1 W, E. 
423. 

A testatiix after giving pecuniary and 
specific legacies, and after directing her 
chaiity legacies to be paid out of her personal 
estate, “gave and bequeathed” all the rest 
“of her estate and effects, whatsoever and 
wbeiesoever, and all her diamonds and other 
jewels,” to tiustces, their “ executors and ad- 
ministrators,” upon trust to sell and divide: — 
Held, that the real estate passed to them. Ib* 

8. A testator ga\e real estate and personal 
estate in trust to sell and invest in “ stocks, 
funds, and securities,” and hold the residue 
thereof upon the trusts declared by any 
codicil. By a codicil he gave “the trust 

i moneys, stocks, funds, and securities ” by the 
will bequeathed to charitable purposes 
Held, that the residuary real estate passed, 
WMelier v. flnme, 14 Beav. 509, And see 
1 Be G. M. ^ G. 606 ; 16 Jur. 391 ; 21 B. J.» 
Oh., 406; 14 Beav. 618. 

9. A gift of all the residue of my estate-and 
effects to A., B., and 0., upon trust to collect, 
get in, and recover the same, and invest in 
stock, and pay the dividends, etc., to pemons 
beneficially entitled; A. and B. being also 
executors : — Held, to pass real estate. 
maim v. Moseley^ 1 Brew. 629; 17 Jur. 872; 
22 B. J., Oh., 971; 1 W. E. 474; 1 Eq. Eep. 
252. 

10. A specific devise of real estate was 
followed by a devise and bequest of all the 
testator’s other property whatsoever and 
wheresoever to trustees upon trusts which 
were expressed in terms more appropriate to 
personalty than to realty. The testator was 
not, at the date of his will, entitled to any^real 
estate other than that specifically devised* 
but he subsequently became entitled to real 

i estate of great value 'Held, that such subsei- 
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ouontly aoqmied real estate passed by the 
wili Lloyd V. Lloyd, ^ L. B., Eq., 458 : 17 
W. B. 702 ; 20 L. T., N. S., 898; 38 L. J., Ch., 

408 . 

1* A testator devised and beqneatlied all 
liis estate and effects to trustees, their heirs, 
executors, and administrators, to convert his 
personal estate, not being money, and to stand 
possessed of the money to arise by such sale, 
and of the rest and residue of his e&tate and 
effects, to invest the same in Government or real 
securities, and to stand possessed of such in- 
vestments for henedt of his widow and children 
and his brothers and sisters Held, that the 
real estate passed to the trustees, but that the 
beneficial interest therein was undisposed of 
by the will, and consequently resulted to the 
heir, Zonfflmj v. Longlexf^ 18 I». E., Eq., 133 ; 
41 H J,, Oh., 168; 20 W. R. 227; 25 L. T., 
K, S., 736. 

Bqg aim preceding Subdivisions, 


T, mmmAh estate or property. 

2. Gift of “personal estate and property 
whatsoever and wheresoever,” held not to pass 
real estate. Buekaxmi v, Marrmn, 8 Jur., 
K a, ; 31 L, J„ Ch,, 71 ; 10 W. R. 118 . 

3. A bequest of “ the whole of my personal 
property, estate, and effects, of every and 
whatsoever Mud they may be,” will not cairy 
real estate. Iklanqf v. Jklaney^ 36 L, J„ Ch., 
266; n W. B. 369; 16 L, T., H, H., 2G9; 2 
L. li, Ch„ 138. 

The assignee of a term of years afterwards 
purchased tJie r(‘rc*rsi<)n, whicti was conve 3 *ecl 
to a ti iihtee for him in fee. In the deed" of 
conveyance was contained a recital of the 
purchaser’s desiie that the term should not 
meige, The purchaser afterw.irds made a will 
bequeathing cill liis personal estate Held, 
that the term passed by tlie bequest. Ih, 

4. A testator gave to his wife all his house- 
bold furniture, personal effects, and properties 
of every description that he might be pos- 
scfised of at bis death, and also ail moneys 
which might then be in his possession or due 
to him : - Held, that the gift did not include 
his realty. Ujrp, Yates, 17 W, E. 872: 20 
H, T., K H„ 940. 

5. A testator gave his personal estate to his 
executors, with a direction to collect the rents 
of his freeholds, leaseholds, and copyholds, 
and tbtwout pay annuities. He gave his 
r^iduary legatee all his personal estate and 
effects :~-IIoM, that by reference to the former 


other words. Morriso^i v. Soppe, 15 Jur. 737; 
4 He G. & Sm. 234. 

8. Under the word property, reversionary 
interest in realty dues not pass. Buohanmi v. 
Bafrison, 10 W. B. 118 ; 8 Jur., N. S., 965 ; 31 
U. J., Ch., 74. 


YII. rehts AKB proeits. 

9. Devise of profits is a devise of land. 
Jolmson V. Awhl,^ 1 Ves. 171. 

10. Devise of profits will pass land. Allan v. 
Baclihoiise, 2 Ves. & B. 74. Affirmed Jac. 631, 

11. A testator resident in Jamaica devised the 
rents, issues, and profits of his estate called 
Islington and Cove’s Pen in that island to A. 
B. Held, that the estate, and the slaves, 
mules, cattle, and machinery thereon passed 
under tins devise. Stewart v. Gajmett, 3 8im. 
398. See Exp, Bucher, 3 Dea. & Ch. 704. 

Devise of “one moiety of the rents, issues, 
and profits of my estate, named T., in the 
parish of M., to be divided equally amongst my 
grandchildren ; the other moiety of the rents, 
issues, and profits of my said estate I give to 
B. and his heirs ” Held, that the grandchil- 
dren take the fee as tenants in common in a 
moiety of the estate. M, 3 Sira. 398. 

12. A sale directed on the words “ rents and 
profits ” alone, though generally contrary to 
testator’s intention, in aid of a creditor, on the 
ground of law, that in a will those words meant 
and passed the land itself. Another con- 
struction, however, as to legatees, upon the 
addition of the words “as the rents and profits, 
etc., should advance the money.” Baines v. 
Dixon, 1 Yes. 41. 

As to Words passing the Fee SimphA See 
XLIII. V. post 


that the term passed by tlie bequest. Ih, VIII. RESIBBARY lEGATEE. 

4. A testator gave to his wife all his house- 

bold furniture, personal effects, and properties 13- The term “ residuary legatee ” is not of an 
of every description that he might be pos- invaluable nature ; it must be fashioned and 

sefised of at bis death, and also ail moneys moulded by the context of the will. Single^ 

which might then bo in his possession or due v. Tomlinson, 3 L. R., App. Cas.* 404 : 38 
to Mm: - Held, that the gift did not include T., N. S,, 653; 26 W. E. 72£ 
his realty. Exp, Yates, 17 W. E. 872; 20 

H, T., % H„ 940. Bealty FassA 14. Estate held by copy of 

5. A testator gave his personal estate to his roll, according to custom of manor, but 

executors, with a direction to collect the rents M case of intestacy distributable as personal 

of liis freeholds, leaseholds, and copyholds, e&tate, and in other respects differing from 

and thereout pay annuities. He gave his copyhold :-~Held, to pass under a residuary 

r^Kiuary legatee all his personal estate and bequest of personal estate, and not with copy- ^ 

effects Hold, that by reference to the former bold messuages, etc., with limitations in strict 

mxt of i he will the residuary real esi ate passed, settlement, upon whole will and circumstances. 

^ms V. Dines, 17 E. 1004 ; 22 L. T., H. S., Watlnns v. Dea, 6 Ves. 033. 

Testator gave all his real and personal 
J bi’other James and Ms nepbew 

Malcolm, their heirs, executors, etc., in trust, 

* YI P^opTRjTJw personal estate, or by 

^ ^ * ii'BUifEjiTY. mortgage, or other disposition of hia real estate 

meword-propertr ha^themostextea- M’ 

I® ©state ii?|« inclaasdia tlie word 
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1. A testator by Ms will devised md be- 
qneatliecl all his freehold and copyhold estates 
and his personal estate to trustees, upon trusts 
for sale and conversion into money, and 
directed them to pay certain legacies, but did 
not make any residuary bequest. The testator, 
by an unattested codicil, gave other legacies 
out of the mixed fund, and ai^pointcd A., B., 
and 0. his residuary legatees : — Held, that A., 
B., and G., were entitled to the surplus pro- 
duce of ib e copyhold estates. WiMcs v. Davies, 
22 L. J., Ch., 495 : 1 Sm, & G. 475 ; 1 W. B. 253. 

2. A testator, by his will, devised all his 
estates to three trustees, whom he also 
named Ms executors, and charged same 
with various annuities and pecuniary lega- 
cies, and concluded thus: ‘‘I gBe, devise, 
and bequeath unto my said trustees, to bo 
equally divided between them, share and share 
alike, all the rest, residue, and remainder of 
my property not herein disposed of, to answer 
any contingency that may arise or happen 
with respect to the trusts of this my will, or in 
case of non-payment of my rents, as also to 
answer the several legacies and bequests here- 
in mentioned, nnd to pay the expense of 
agency.’^ By codicil to this will the testator 
made some alterations in the bequests of the 
annuities given by the will, and proceeded thus : 

leave my brother-in-law, P. N. (one of the 
trustees named in the will), residuary legatee 
to all my property; and I hereby empower 
him to keep clerks, agents, etc., in any manner 
he thinks proper, and also to fee one of the 
first lawyers upon any question he may think 
fit to consult for advice, and to do all other 
acts he may think proper, with or without the 
consent of my other trustees or executors ” : — 
Held, that ail the real estate of the testator, 
not pre's iously disposed of, passed to P. N., and 
that he took beneficial interest therein. 
TFizww V. Mwton, Br. 46 A 

3. Testator gave a freehold house to Ms wife 
for her sole use and benefit, and another free- 
hold house to her for her life j he also gave to 
her all his household goods, plate, etc. ; but, 
if she married again, the whole of the above 
property was to become the property of his 
daughter ; and, in case his wife should remain 
unmarried, then he gave the second mentioned 
house to his daughter for her life, and to her | 
children after Ms wife’s death : “ I also appoint 
my wife, provided she remains unmarried, sole 
executrix and residuary legatee to all other 
property I may possess at my decease ” Held, 
that the fee simple in the first-mentioned houvse 
passed to the wife, Da^ v. Dawmi, 12 Sim. 
200; lOL. J.,H. S.,0h.,S49. 

4. Testator being seised in fee of a house in 
the town of G., and of estates in the counties 
of H. and L., gave pecuniary legacies to his 
two sons (one of whom was his heir), and also 
to Ms two daughters, M. and G. He then 
gave to Ms wife for her life the possession 
of his house, together witli the use of his 
plate, furniture, etc,, and the interest of 
lie stock in the funds during her life, ** save 
and except the clauses in favour of my daughter 
as already mentioned; at her decease, it is 
my will and pleasure, that and 0,^ shall 

■ divide equally between them, as residuary 
whatever I may die possessed of, 
is already mentioned in favour of 
liHfliS Infield, that M. and 0* took w estate 
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in fee in remainder expectant on the death of 
the testator’s widow, in the house in 0., and 
an estate in fee commencing on the widow’s 
decease, in the estates in H. and L., and that 
the widow did not take a life interest by im- 
plication in those estates, but that the heir 
took them by descent during her life. Daven- 
port V. Coltman, 12 Sim, 688 ; 11 L. J., S,, 

Ch., 262 ; 6 Jur. 381. And see S. G. at law, 9 
Mees. & Welsh. 481 ; 11 L. J., K S., Hxch.^ 114. 

6. E. by her uill, after a specific devise of 
real estate to 8., and pecuniary legacies of SOI 
and 2002., bequeathed three other pecuniary 
legacies of 1002, each, with the proviso that 
“ if her estate would not produce these sums 
of 1002. each, after the pre\ ions legacies were 
paid,” then these sums were to abate; and 
she appointed S. her “lesiduary legatee.” 

E. left real estate not specifically devised : — 

Held, that the real estate not specifically 
devised passed to S., as residuary devise as 
well as legatee, De Salter, Farmnt v. Carter^ 

44 L. T. 603. 

C. A lesfcator commenced his will by saying. 

As to my estate which God has been pleased 
in His good providence to bestow upon me, I do 
make and ordain this my last will and testa- 
ment, as follows,” He then made separate 
dispositions of two specified farms, then gave 
several pecuniary legacies, then bequeathed 
his shares in a quarry, then gave some further 
pecuniary legacies, and conclndcd with “ and 
I make M. P., R. II., and 0. P. my residuary 
legatees” : — Held, that the testator’s freehold 
estate not specifically mentioned in the will 
passed to these residuary legatees. Dhiglws v* 
Pritchard, 6 L. R,, Ch. B., 21 ; 25 W, R. 761 ; 

37 L. T., H. S., 239 ; 46 L. J., Oh., 840, 

7. A testatrix, by her will, dated in 1854, 
gave as follows ; “ I commit to paper my wishes 
respecting the disposal of my property. , * . 
Everything I am possessed of I leave to my 
sister for her life, after her decease I give and 
devise as here annexed.” Then followed a 
number of legacies, and the will proceeded : 

My two nephews, H. H. SI. and F. ?. M., I 
leave my executors, and the latter residuary 
legatee after the demise of my sister.” Shealso 
executed a codicil, but she had no real estate 
either at the date of the will or codicil. She 
afterwards purchased some freehold property, 
which she held at her death. F. P. M, con- 
tracted for the sale of part ot the real estate m 
absolute owner, and an objection having been ^ 
taken by the purchaser tliafe he had not title 
Held, that there was not sufleient contixt in 
the will to enable the Court to read the words 
“residuary legatee,” as “residuary deviseej^^’’ 
and that consequently the real estate did not 
pass to F. P. M. Hughes v. PrUehzrS (6 
L. R,, Ch, B., 24) distinguished. Me Metkmn 
mid Morels Contract, 16 L. R., Ch. B., 698 ; 60 
L. J., Ch., 404 5 44 L. % 332 ; 29 W. R. 656. 

Meattg mt Fass.l 8. In a will, the words 
“ 1 constitute A. and B. my residuary legatee ” 
will not pas<!) real estate. WMm t, 

21 Beav. 373; 2 Jur., H. S*, 269. Affirmed S 
Jur., K. B., 1101 ; 6 Be a M. & G, S#; 26 
3U J*, Ch., 185* 

A testatori after having given legaci» to 
his childreui amongst whom were two of his ? 

^ younger sons, Amltey and KrH rtl hi# ! 

I freehold, leasehold, and oopyhoM estotos M f I :■ 












and to the -oseof 


and to the use of his sons Thomas and Ansiey 
eqmlly, as tenants in common; and he also 
gave all the rest, residue, and remainder of 
his personal estate and cftects^ after payment 
of legacies, to his sons Thomas and Ansiey 
equally, and he appointed them and a nephew 
executors of his will. Thomas died in the 
lifetime of the testator, and afterwards the 
testator made a codicil, by which, after notic- 
ing the death of Thomas, the testator, in the 
place and stead of him,” constituted and ap- 
pointed his son Eric jointly with Ansiey and 
his daughter as an executrix in the room of 
his nephew, and proceeded in these words* 
I also revoke the legacies to my sons Ansiey 
and Eric, and appoint them residuary lega- 
tees, share and share alike”: — Held, that 
Eric did not take any portion of the freehold 
or copyhold estates under this devise, but 
that the moiety given by the will to Thomas 
was undisposed of. Ih. 

The word ** legacy,” frimA fame^ has refer- 
ence to personal estate only, unless the context 
clearly shows that the testator intended to 
apply it to real estate, Ih, 

1. J, 0., by his will, declared his daughter 
M. A, to be his sole residuary legatee, J. 0. 
at his death was entitled to certain copyhold 
estates, which were not specifically mentioned 
In his will Held* that the copyholds did not 
pass under the will to M, A. Lea v. 6frmdy^ 
X Jur.,H. S., mh 

Z A testator' concluded his will in these 
words: ‘*As to all my personal estate, etc., 
subject however to my debts and legacies 
hereinbefore bequeathed, X give the same to 
W. ii. W., whom I appoint executor of this 
my will, and also in c<use ot any residue I ap- 
point him my residuary legatee ” : — Held, that 
the residuary clause \\as confined to personal 
estate, and that under it certain rents un- 
disposed of during tlie life of W. K. XV. did 
not pass to him for life. IF/Z/s v. Wills^ 1 Br. 
&Wai%489; 4Ir. Eq. H. 531. 

8. A feme coverte having power to dispose 
by will of personal property, and of a real 
estate at H., by her will, alter reciting the 
power, gave several pecuniary legacies, and 
then gave to her husband her fields and house 
at H., likewise the remainder of her personalty, 
and all she might die possessed of, after pay- 
ment of her debts, legacies, and funeral and 
testamentary expenses:— Held, that the hus- 
band took a life estate only in the realty, 
notwithstanding the gift to him of all the 
testatrix might die possessed of. Moiik v, 
Mmdsley, I Sim. 286 ; 5 L. J., Ch., 149. 

4. In "December 1867, J. devised her moiety 
. of the freehold lands of B. to her sister L., for 
life, to whom she also left certain personalty 
I absolutely, and appointed her « residuary 
■legatee.” The testatrix then proceeded, sub- 
• yect lo life estate, to declare a trust for the 
sale of the premises, and out of the proceeds 
. gave two effectual legacies, and several charit- 
' which subsequently failed from 

. TObln three months of the date of 

devised Hie other 
i|.hds io trustees to sell, and 
ceirWn pecuniary 
lyhatevor, xesiaue 

■ ' bne' men ciirocted her railway 


debts and some more legacies on the produce, 
she gave the lesidue to W., to whom, with 
others, she subsequently bequeathed several 
specific chattels. L. having died in July 
1869 : — Held, that the words “ residuary 
legatee ” referring primd facie to personalty, 
there was nothing in the context of J.’s will 
to enlarge their operation into a gift of real 
estate, and that, consequently, her heir-at-law 
took the realty or its proceeds, which became 
undisposed of from the failure of the charit- 
able bequests charged thereon; but that, 
since the purpose for which a conversion had 
been diiected had not wholly failed, he took 
such real estate as personalty. Samilton v. 
Foot, 6 Ir. K., Eq., 672. 


IX. WHAT I DIE POSSESSED OE. 


6. A feme coverte having power to dispose by 
will of personal property, and of a real estate 
at H., by her will, after reciting the power, gave 
several pecuniary legacies, and then gave to 
her husband her fields and house at N , like- 
wise the remainder of her personalty, and all 
she might die possessed of, after payment of 
her debts, legacies, and funeral and testament- 
ary expenses:—- Held, that the husband took a 
life estate only in the realty, notwithstanding 
the gift to him of all the testatrix might die 
possessed of. Monh v. Mawdsley, 1 Sim. 286 ; 
5 L. J., Ch., 149. 

6. A testator, possessed only of personalty, 
by the lesicluary clause of his will bequeathed 
the same to Ins wife for life, and after her 
decease 1o his children m certain propoitions. 
Having subsequently acquired leal estate, he 
made a codicil, by which he left certain shares 
to his wife, “on the same teims as I have 
c’very thing else (eierything I possess I leave 
her) ” Held, that the words showed a present 
intention, and passed the real estate. Warner 

i V. Warner, 20 L. J,, N. S., Ch., 273 ; 15 Jur. 
1 1 . 

7. Devise of all “ estate and effects that I 
shall die possessed of ” cairies after-purchased 
lands, Charelmian v, Ireland, 1 Euss. &: M. 
250. 

8. By will testator nominated wife his execu- 
trix, “theieby bequeathing to her all the 
pioperty of whatever description or sort that I 
may die possessed,” etc. Held, she is entitled, 
though not as executrix, to all his property 
that such a will could pass. Noel v. Moy, 5 
Madd. 38. 

9. Devise of “all I am worth” will pass 
real estate. M%mtep v. Broomm, 1 Bro. 0. 0. 
437. 

10. A gift to A. and B., “ whom I appoint my 
executors of all that I possess in any way 
belonging to me, by them feeely to be possessed 
or enjoyed, of whatever nature or matter it may 
be,” will pass the fee simple of real estote 
Thmmi, PMpe, 4 Buss. 348; 6 D. J., Cfe 

no. 

11. A testator gave, devised, and bequeathed 
his household goods, etc.# “ and everything 
should die possessed of,” to A., for life, and 
after her death,, he gave, devised and l>e- 
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—Held, fhat i^e real estate passed. PMlti^ys 
V, Bmlf 26 Beav. 26. 

Se&^ko III. and yiii. sxupm. 


X AIL THE BEST. 

1. A testatriz, after a gift of her house and 
garden (which were leasehold, though not so 
described) and several pecuniary legacies, 
directed that “all the rest” should be divided 
between the persons in her will named : — Held, 
that the words included realty as well as 
personalty. Attree v. Attree^ 1 1 L. E. , Eq., 280; 
40 L. J., Ch., 192; 24 L. T., N. S., 121; 19 
W. E. 464. 

2. Whether by words “all the rest of my 
estate and fortune ** in a will, copyhold estate 
as well as freehold passed, qumre. Bod v. Bod, 
Ambl. 275. 

3. A testator gave two pecuniary legacies, 
and then continued : “ And lastly, I give my 
sheep and the rest, residue, and all moneys, 
chattels, and all other my efiects, to be equally 
divided among my brothers,” whom he ap- 
pointed his executors . — Held, that allthofiee- 
hold as well as peisonal estate of the testator 
passed under these woids. Smyth v. Smyth, 
8 L. E., Ch. I)., 561 ; 26 W. E. 736 ; 88 L. T , 
N. S., 633, 

4. A testatrix proceeded thus: “And in 
respect of my real and personal estate,” I 
direct the tenant to be continued, “ and as to 
the rest, lesidue, and lemainder of my estate, 
including moneys and securities for money,” 
I direct that it shall be divided, etc. : — Held, 
that the real estate passed. Meeds v. Wood, 
19 Beav, 215. 

6. A , having settled all his estates of in* 
heiitance upon his wife for life as a jointure, 
by will says, “ all the rest and lesidne of my 
estate, chattels, real and personal, I give to my 
wife, whom I make solo executrix : — Held, that 
the reversion of the jointure lands did not pass 
by this devise, but the personal estate onlv. 
Marhmt v. Twisdexi, Gilb. Eq. Eep. 30. Loid 
Keeper said, that this case differed from blurry 
v. Wise, 2 Vern. 564; and that no le&olutinn 
was ever earned so far as to construe these 
words to pass a fee. 

See also iii, su^^ra. 


XI, OTHEE WOEBS. 

6, A testator gave real estate and personal 
estate in trust to sell and invest in “stocks, 
funds, and securities,” and hold the residue 
thereof upon the trusts declared by any codicil. 
By a codicil he gave “the trust moneys, stocks, 
funds and securities,^’ by the will bequeathed, 
to charitable purposes Held, that the resi- 
duary leal estate passed. %fhielier v. Mimie, 
U Beav. 609. Affirmed 1 De G. M. & G. 506 ; 
21 L. J., H. S., Ch., 406 ; 16 Jur. 391. 

The word “ bequeath ” is large enough to 
«rry real estate, if distinctly applied to it. 
a 0* 14 Beav. 518. 

I 7^. A. devises to her niece thus : “ I make 
f niece G. executrix of all my goods, lands, 
I and dies, not having any lease- 

id' interest, yet her lands of inheritance 


liTi 


iim'i 


H. 


pass not by these words. Piggot v. Penrlee, 
Ere. Ch. 471. 

8. Devise of “ all I am worth ” will pass 
real estate. Muwste^ v. Broommt, 1 Bro. C. C. 
437. 

9. The wwd “legacy” ^rimd facie has 
reference to personal estate only. Wmdus v. 
Windus, 6 De G. M. k G. 549 ; 26 L. J., Oh,, 
185; 2 Jur., H. S., 269, 1101; 21 Beav. 373. 

Worldly Goods.'] 10. A testator made his 
will in pait in the following words : “I give 
to (tiustees) all my worldly goods of what 
nature and kind soever, and -wheresoever they 
might be found, upon trust to perform the 
trusts and conditions under-mentioned; my 
wife to have possession of all while she lives ; 
hut if she manies, to quit possession ; all my 
debts and legacies to be paid out of my per- 
sonal estate and Westwood Close. To my son 
J. W., his hens and assigns for ever, 201 and 
Honey Close; to W. E. and T. my children, 
and to the child or children that my wife may 
he enceinte with at the time of my decease, 
the rest of my worldly goods ; all my debts 
to be paid at my decease”: — Held, that the 
woids “ all my worldly goods of what nature 
or kind soever and wheicsoever they might be 
found” included the whole of the real and 
personal estate of the testator ; and the woids 
“the lest of all my worldly goods” canied the 
residuary real and peisonal estate, which pcassed 
to the children named in the will, and E. W. 
born in due time after the testator’s decease. 
Wright v. Shelton, 18 Jur. 445. 

Business.] 11. A testatoi devised and be- 
queathed his whole property to trustees upon 
trust to invest such part as they should think 
fit in his business, and carry on the same till 
his son should attain the age of twenty-one 
years, and out of the piofits to pay his widow 
the ycaily sum of 2001. so long as she should 
remain a widow; and he diiected the trustees, 
when his son should attain twenty-one, to 
transfer the business to the son. He then 
gave certain legacies to his other children, 
and provided that all his personal estate not 
required for the business should be continued 
in its then state of investment or altered at 
the discretion of the trustees, and the pro- 
ceeds applied for the same purposes as the 
I capital employed in the business. The 
business was carried on in a freehold shop 
i Held, that the direction to transfer the 
business did not pass the freehold shop, and 
that the residuary gift carried the surplus 
profits of the business during the minority of 
her son. Me Menton, M&ihton v. Menton, 30 
W. E. 702. 

Moneys.] 12. A husband directed the income 
arising from his principal money to be paid tO 
Ms wife, while unmarried, for the support of 
herself and the education of Ms children, and 
at her death or marriage to be divided among 
them. The testator had but little money 
strictly so called, but he had large personal 
property* and some freehold ptoperty^--!Held, 

; that the whole of the personal property p-ssed, 
including leaseholds; but not the freehold 
property. PHchatd\\ Prichard, II L. B** Kq,* 
232 ; 40 L. J., Ch., 92 ; 24 L. T., H. S., 259* 
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XXXVm. Particular Words of 
Description and Descriptive 
Gifts. 

See also XXXV. arefe— XXXVI. atite—XLl. 
LXIII, I. 2^ost. 

I. Advon'son and Mjut Presentation. 
What Words mil Pass^ 7806. 

II. A2)pn')te nances, 7807. 

III, Balanee. Soiall Balance, 7808. 

IT. Bonds, 7808. 

V. Booh JDehh, 7808. 

VI. Chattels, Goods, Effects in a Par^ 
timdar Place, 7808. 

VII. Clothes. Pe'fSQ'tial Ornaments, 7812. 

VIII. BeUs Due, 7813. 

IX, Dmdends, 7813. 

X, Earm, 7814, 

XI. Earm tng Stock Idve and Dead Stock 

7814. 

XII. Foreign Bonds, 7815. 

XIII, Emds. Money In the Ennis, 7815. 

XIV. Ewrniture, 7816. 

XV. Ground Bent, 7817. 

XVI. Mousehold Goods, 7817. 

XVIJ, Manor, 7818. 

XVIII. Messuage. Pmmses, 7818. 

XIX. Money. Seenriftes for Money, 7^1^. 
XX. Plate. Je^rels, 7826. 

XXI. Profits. Bents and Profits, 

XXII, Seised, 7826. 

XXIII. Shares, 7826. 

XXIV. Stocl. Sum of Stock, 7827. 

XXV. Stock in Trade. Btimiess Plant. 

Goodwill, 7827. 

XXVI# Btoch. Inaccurate Dcsaijitum or 
Mistake, 7S2s. 

XXVn. Tithis. What Word swill Pass, 
XX%’'III. Other IJ'hMs Dc.crijdne of Posonal 
Estate, TNi^l. 

XXIX. Gift of Cse, Occupation, or Besidtnce, 
7833. 

XXX, hmd. Local De^a ijdion or Oonipa- 

imi, 7835. 

XXXI. Dcscripfwn hj Btfercnee to Title or 

Ownership, 7839, 

XXXH. IhtuhocatUm, 7811, 
xxxni. Money to he laid out in Land. Passing 
liij Words AppUcaUe to Beal Es- 

i-nfn ii,n7 T'./t/) '7QA1 


8. Devise of lands, tenements, and heredita- 
ments, subject to a term of eleven years, in 
trust, to receive the rents, issues, and profits 
of the premises that from time to time should 
accrue and become due, and dispose, etc. 
An advowson in gross passes, and a sale of 
the next presentation within the term by 
direction, and for the benefit of the cestui gm 
trust, was established. Alh&niarle (Earl) v, 
Bogers, 2 Ves. J. 477. 

4 . Devise of surplus rents and profits 
cairics a right of presentation. Sherrard, v. 
Harhorovgh (Lord), Ambl. 167. 

5. A testator, who was both patron and 
incumbent of a living, devised the advowson 
and all his other real estates, and also his 
personal estate, to trustees in trust to pay 
the rents, dividends, interest, and annual 
income of his real estates, until they should 
be sold as thereinaftei directed, and also of 
his personal estate, to his sister, until she 
should have a chilcl; and immediately after 
her having a child, in trust to stand seised 
and possessed of his real estates, if not then 
sold, and of his personal estate, and the rents, 
dividends, inteiest, and annual income thereof, 
in trust for her childien or child who should 
attain twenty-one, their heirs, etc. ; and if 
she should have no such child, then in tiust, 
alter her death, for the trustees, their heirs, 
etc. The testator then directed his trustees 
to sell the advowson after his death. At the 
testator’s death, bis sister (who was his heir) 
had three infant children; and his living 
having become vacant by his death, the 
question was whether the children, their 
mofchei, or the trustees were entitled to present 
to it:— Hold, that as the presentation to a 
living does not produce rents, dividends, 
interest, or annual income, the dispositions 
of the will weio not api^licable to that species 
of piopeity; and, consequently, that the tes- 
tator’s sister was entitled, as his heiress-at- 
law, to present to the living on the existing 
vatanry. Martinw Martin, 12 Sim. 579; 11 
Ij. J., N. S , Ch , 291 ; 0 Jiir. 360. 

6. A tcstatoi, who was entitled to vaiious 
rectories, devised his manois, advowsons, 
messuages, and hereditaments to trustees to 
make ceitain payments out of the lents, issues, 
and profits, and subject thereto to accumulate 
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advowsoEto 0. in fee : — Held, that tlie gifts in 
favour of A. and B. were in succession and not 
alternative, and on tlie deatli of A , B, w as 
entitled to be presented. Batch v. Batchy 20 
Beav.l05;3 W. E. 35A 

A testator liaving the power of disposing of 
an advowson (subject to the existing incum- 
bencj of A., and a contingent right of B. to 
be afterwards presented), devised “the next 
avoidance thereof ” in favour of 0. : — Held, 
that **the next” meant the next lire testator 
had power to dispose of, viz. that following the 
incumbency of A. and of B. II). 

1, A testator devised all his real and personal 
estates to trustees, their heirs, executors, 
administrators, and assigns, upoir trust to sell 
the same as soon as convenrently might be 
(except his advowson of the rectory of 0 and 
certain land in the parish, which he directed 
should bo sold immediately after the decease 
of the then incumbent, his son J.). The trusts 
of the proceeds were declared to bo for his 
children therein named. J. had lately died : — 
Held, that the right of presentation did not 
revert to the heir-at-law of the testator, but 
passed by the will, Johnstone v. JSaber, 6 
He a. M, & G-. 429 ; 2 Jur H. S., 1053 ; 25 L. J., 
Ch., 699. 

Held (reversing 22 Beav. 5G2), that the 
right of the parties beneficially entitled under 
the will to present to the rectory should not 
be successive, but should be decided by lot. 
IK 

2. The word living is sufficient to pass an 
advowson, but it may be restricted to the next 
presentation. The context must determine its 
meaning* Weljh v. Bynoy 2 Kay & J. 6C9 ; 4 
W. E. 657. 

Hevise to a minor of “the livings of Q. and 
C. , should he like the pi of ession and be qualific d 
for them”: — Held, to show an intention to 
confer on the devisee a peisonal benefit ; there- 
fore, that the devise was confined to a single 
presentation, and did not extend to the 
advowson. //;. 

8, Testator devised biter alia his estate, 
etc., to trustees on trust, out of the lents and 
profits during the lives of A. and B,, and the 
survivor, to jjay debts, legacies, and repairs, 
subj(‘ 0 t thereto to pay 2,0007. a year to A who 
•was his heir-at-law, and subject thereto to B. 
for life: — Held, that advowsons passed, that 
the next presentations belonged neither to A. 
nor to B, till the trusts for pajment of debts, 
etc., v^ere satisfied, and must be sold for those 
purposes, €mla v, Clwlmonicleyy 8 Drew. 1 : 
8 W. B, 1. 

4. If A,, seised of an advowson, be also 
incumbent and devises it, the devisee, after 
his death, shall nominate; for where the 
ownership and property of an advowson be 
in the devisee, they, and not the heir, shall 
nominate in consequence of such ownership, 
nor will it make any difterence, whether the 
devisee has the advowson in him as a per- 
sonalty or as a realty. BamUm v. 

1 Atk 622* 



II, 


a devise of a house, cmi ^ 

‘K garden and orchard will pass Mth it; 




but by a devise of a house with the land 
appertaining thereto, the land usually occu|>ierl 
therewith will pass. One devised that his 
cousin A. should continue to live at his house, 
and be at the charge of keeping the house and 
the seivants, and coach-horses which the 
testator employed in ploughing the ground, 
and spend the corn aiising therefrom in the 
house ; here the land enjoyed with the house 
shall pass to the cousin A. Blaekbom v. 
Bdyley, 1 P. W. 608. 

G. A testator de\ised and bequeathed his 
indigo factory in India, “with the zemindaries, 
villages, and lands therewith held and used, 
and the appuitenances,” to A., for life, with 
lemaindcr over At his death, the “ outstand- 
ings” of the factoiy business comprised loans * 
secured by bonds of native landowners to 
obtain leases of lands tor the cultivation of 
indigo, and advances made to sub-lessees to 
secure the supply of indigo to the factory. 
These loans and advances were always con- 
sidered part of the concern, which, in fact, 
could not have been caiiied on but for such 
arrangements* — Held, that tbe outstandings 
did not pass under the specific devise of the 
factory, either as appuitenances or otherwise. 
Finch V. Finchy 35 L. T., N. S., 235. 

7. The word “appuitenances” does not 
IDroperiy, either in a deed or a will, include 
land where the principal subject of gift is land 
or a messuage. But in a will, if the circum- 
stances and context show that land was meant 
to pass as appurtenant, the word is flexible 
enoug'h to carry such land. In ascertaining 
such intent as between a cistnl quo trmt under 
a devise in tiust and the heir, it is mateiial 
that the whole land, including that claimed as 
appurtenant, is comprised in the deiise to the 
trustee. It i.s also material that the cesttil 
fruhfs interest is subjected by the will to 
chaiges of a paiticular amount. Cutlihert v. 
Bolhnsony 51 L. Gh., 238; 46 L T. 57; 30 
W. R. 366. 

8. Devise since 7 Will. 4 and 1 Tict., c. 26, 
s. 24, of “ all that messuage or dwelling-hoxtbe 
wherein my son now resides, with the stables 
and appmtenances tlieicto belonging, and 
therewith occupied ” The testator subsequently 
converted a piece of land into garden ground, 
and attached it to the house, and the garden 
continued to be occupied with the house up 
to his death : — Held, that the garden passed 
tinder the devise. lie Otley J* IlMey 
liaUway 11 dim, N. B., 818; 84 L. J., Gh., 
500 ; 18 W. R. 851 ; 12 L. T., F. S , 659. B. 0. 
nmm. Be Midland liailway 6b,, Baep. Otl&y M* 
imeij Branch , 34 Bcav. 526 ; 6 F. K. 241* 

9. A devise of lands, situate, lying, and 

being within the parish of G., “with thO 
appurtenances,” does not pass lands, thirty- 
thiee and a half acres, in the parish of A., 
which had been allotted in respect of land in 
both parishes, and which had always been let 
and occupied together. lUtcr ?* 84 

Beav. 576. 

Band cannot bo appurtenant to land, and % 
devise of “ land at G., with its appurtenanwS/* 
will not operate to pass land at B., although it 
has always been dealt with and leased as part 
of the land at 0. B. 0* 1 1 dur., K. S*, $49 ; U 
H. X, Oh., 582 ; 18 W, B. 827 ; 12 Xi* F* 8,, 
5S7;$H*B*243, ^ 

A testator, possessing afsnn » the parifela 
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0-,. and a small piece of land in the adjoining 
parish of A., which had always been occnpied 
and lefe at an entire lent with the farm in G,, 
devised all his lands and hereditaments, 

« situate, lying, and being within the pansh 
of G , with the appurtenances,” to G. for life, 
with remainder to the child or children of G. 
in tail, and he empoweied P. and X, the 
trustees of Ms will, dnrmg the minority of a 
tenant in tail entitled in possession, to take 
possession of the property on behalf of the 
minor, and to giant leases ; and he devised the 
residue of Ms real estate to P. and J. during 
the life of M. in trust for M., with lemainders 
over. The testator died in 1842, and theie- 
npon G. took possession of the lands in G. and 
A, In 1850, G. died, lea\ing an only daughter, 
an infant, and P. and J. took possession of the 
land in G. and A , and in 1861 they granted a 
lease of the whole farm in pursuance of the 
power. In 1863, the daughter of G, came of 
age and took possession of the whole farm. 
In 1864, M. tied a bill to establish his right to 
the land in A. -Held, that the land in A, did 
not pass by the specific devise, but formed 
part of the residuary estate, and that M.’s l ight 
was not barred by the Statute of Limitations, 
inasmuch as the possession of P. and J. from 
1850 to 1863 must be attributed to their 
character of devisees in trust of the residuary 
estate, and was therefore not adverse to that 
of M. ii. 

1. 0. occupied a house at B., and stables in 
the neighbourhood hold under a difierenb title. 
He bequeathed the lease of the house at B., 

with all buildings belonging to me, and what 
the buildings nia> contnim”:— Held, that the 
stables, and the cainagtsand horses thtrein, 
passed to the legatee. Aoinedy Knhj,2'6 
Beav. 223. 

2. Under a de\ise of all the testator’s fiee- 
hold lands situate in the paiish of C,with 
their appurtenances, land in tuo adjoining 

e rishes, which had always been let with the 
ids in the paiish ot C., and occnpied by the 
same tenant Held, not to pa'^s AJvans v. 
Angell, 26 Beav. 202; 6 Jur., N. 8., 134. 

3. A devise of lands and tenements without 
more, or a de\ise of messuages and tenements 
louses applicable only to the freehold pro- 
perty %vithout more, will not pass the testator’s 
leasehold property. But a devise of messuages 
or tenements, with the appurtenances, to uses 
applicable only to fieehold i-jiopeity, will com- 
prise leasehold propeity, wheie a clear inten- 
tion to that effect can be collected from the 
circumstance of the leasehold pioperty having 
been blended in enjoyment with the freehold. 
HoUon V. MaoliUmi, 1 Myl. ScK. 671 ; 2 L. J., 
m Oh., 168. 


in. BALANCE. SMALL BALAKGE. 


had increased to the amount of 1,3732. 0^. lOd. 
at her death : — Held, that the whole balance 
passed. Page v. Young, 19 L. E., Eq., 601 ; 23 
W. E. 479. 


IV. BOMBS. 


6. Bequest of a ‘‘ bond of a given amount, 
with interest at a given rate ” : — Held, to carry 
the arrears of interest due upon the bond at 
the death of the testator. Pent v. Tagyley, 11 
Jur. 940. 

7. A gift of 3002. upon a bond, does not 
cany the inteiest incurred in the testatoi’s 
lifetime, RoUrts v. AnfTm, 2 Atk. 112. 

8. Bequest, after several peuniary legacies, 
“of all my bonds, shares in the bank to A, 
by paying the above-mentioned sums.” The 
testator was possessed of several bonds, upon 
which judgment bad been entered, and of 
some which were barred by the Statute of 
Limitations : — Held, that the moneys due on 
the judgments entered on the bonds passed by 
this bequest. Mercer v. Mercar, 10 Ir. Oh. B. 
505. 

9. Canal shares will not pass under a be- 
quest of property vested in “ bonds or secuii- 
ties.” MucUeston v. Croulisbury, 10 Beav. 547 ; 
11 Jur. 464. 


V. BOOK BEBTS. 


10. A. bequeathed his stock-in-trade, etc., to 
his wife and son to bo used by them in his 
trade and business, which he directed to be 
tallied on by them, in partnership, during the 
w idowhood of his wife ; “ and for that purpose 
they weie to have the use of the book-debts 
or capital which he at his death might have 
employed theiein.” — Held, that the widow 
an(l son weie entitled to the book-debts or 
capital absolutely, Terry v. Terry, 12 W. E» 
66 ; 9 L T., N. S , 469 ; 33 Beav. 232. 

11. Book-debt held to be balance due to a 
testator v ho was a trader, after deducting the 
amount to which the testator was indebted to 
his debtors, for trade and private debts. Pe 
Chick V. Blaohmre, 2 W. E. 488 ; 23 L. J., Oh,, 
622 ; 2Sm.&G. 274. 


Bee also Till, gpost. 


VI. CHATTELS, GOOBS. EEEEGTS I’M A 
PAETICBLAE PLACE. 


Bee also xiv. and XTI. infra. 


' 4. Bequest of the balance in the hands of 
-testator’s agents at the time of his death: — 
Held, to include a sum which he had by letter 
Jfeeeted them to invest in the funds, but which 
' lusted Mil after Ms death. MIU y. 

, , & Walifei 248, 

» : i bf tty small balance remaining in 
payment cf tAj funeral 
' ** The tosiatrikhad, clateM ihe 


1. In 0&neral, 7808. 

2. CJmes hi Action, 7810. 

3. CJiaUels to de Settled m SeirUoms, 7810t 

4. Personal Miate, Property, or MffecU in a 

County or Foreign Oomtry, T8X0. 

6. Bemeval, 7811. 

6. Constrmtim ^usdem CenerU, See XL. 
L ^,,jg0st. 


h M General. 




If 


‘ 12. The manuscript note-book of a physician 
made during his attendance on a patient 
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Held, to pass by bis will under the geneial usually theioin, or considered as belonging 

description of ail Ms books in a paiticular theicto, except only cash, banknotes, and 

residence where such note-book was found. securities for money, — neither cairiages, car- 

Willis V. (Jmtois, 1 Beav. 189 ; 8 L. J., H. S., riagc and riding horses, used by the testator 

Ch., 106. for the accommodation of himself and his family, 

A testator, having three places of residence nor faiming stock and utensils used by him. in 

at A., B., and G., after having devised to his cultivating said lands, pass, although some 

nephew his messuages at A , next bequeathed wei e usually in the stables and on the lands, 

to him his house at B , which was leasehold, and were theie at the time of the testator’s 

and the will then proceeded, ‘‘ and I also give decease. FeimeJatUr v. Bv^ry, 3 J. & L. 727 ; 

to my said nephew all my carriages, hoises, 9 Ir. Eq. B. 586 

implements, and my li\e and dead stock and 8. Bequest of the use and enjo^^ment “ of 
chattels in and about the said house and everything else at my house,” means such 

premises, and also my household goods and things as are pioper to go with the house as 

furniture, pictures, plate, linen, china, liquors heirlooms, viz., fixtures and ornaments, not 

of all sorts, and brewing vessels, and likewise watches, etc. Boon v. Cornfortli, 2 Ves. 277. 

my watches and personal ornaments ” : — Held, 9. A testator, by his will, said, “ I give to 

that the household goods, etc., in each of the my wife all my household furniture, plate ” 
three residences, passed by this bequest. etc and other eftects of the like nature, and 

Oumre, whether a bust passed under the above all wines,” etc , “ which shall, at my decease, 

words. Ib. be in or about my dwelling-house, then 

1. A. devises 1,200?. to his wife, and gives her occupied by me ” Held, that in construing 

all the goods and chattels, plate, jewels, house- the bequest, the sentence ought to be divided 

hold stuif, and stock belonging to his house at into two, and that the qualification as to his 

H. ; 400?. which the testator has in the house dwelling-house applied only to the latter part, 

will not pass by these words. Aown., Pre. Oh. and therefore that it passed plate at the 

8. S. 0. mm. Saunders v. Bari, 2 Ch. Bep, testator’s bankers, family plate in the posses- 

sion of the testators lather as tenant for 

2. * Where testator devised all his goods, life, and to which the testator was entiilel 

chattels, household furniture, stuffs, and other absolutely in remainder, and also the produce 

things which should be in his house at time of family plate wrongfully sold by the tenant 

of his death Held, a sum of money there for life, and fuinituie, etc., deposited foi safe 

did not pass. Tmford v. Berriqe, 1 Eq. Abr. custody at a warehouse. Bomvlle or Domvtlle 

am no p jf y , H | ; 2 N. B. 

3. A testator by his will gave all his engrav- 
ings in his dwelling-house at A. “or else- 
where” to his wife. He had sold certain 
engravings to T. by a voidable sale seven 
years before his will, and he died thiee years 
after making his will. The widow afterwards 
discovered that the sale was voidable and 
brought an action against T. to have it set 
aside, in which a decree was made that, as 
executiix, she was not bound by the sale and 
was entitled to the proceeds of the engiav- 
ings:— Held, in an action against her as 
executrix by legatees that the engravings did 
not pass by the specific bequest to the widow. 

Twrvher V. Tu,r7ier, Mall v. Turner, 28 W, B, 

859, 

4 By devise of all testator’s goods and 
chattels in and about his dwellmg-house and 
outhouses at A., at his death: — Held, that 
running horses passed. G-omer ( Countess) v, 

Gower (BarV), 2 Eden 201 ; Ambl. 612. 

5. A testator bequeathed to A. ** my plate, 
house-linen, furniture, and all other effects in 
my house at the time of my death ” : — Held, 
that a horse, carriage, ear, and some hay in 
the yard and out-offices passed to A*, hut not 
a sum of cash in the house. Watson v. Arwndel, 

10 Ir. B., Eq., 299. 

6. Horses only used at a testator’s town 
house, but regularly wintered ^at his country 
house, and happening to be in their winter 
quarters at the time of his death, will pass by 
a bequest of the town house, with the horses 
in, upon, or about the same, or the stables 
thereof* Bruce v. Home, 19 W. B, 1X6. 

7. Under a devise to A., of the testator’s 
l^ouse, with the lands thereunto adjoining as 
th#tt used and occupied by himself, and also 
M household and other furniture, pictures, 

beoksi and all other things whatsoever 



258 ; 8 li. X., XN. o., Mz.'x, 

10. Where the testatrix bequeathed to her 
niece all her pictures and coins (excepting 
those of the two last reigns), in and about her 
dwelhng-house, and all the residue of her 
e.statc, real and personal (except as afterwards 
given), to grandchildren, and directed that, 
from and alter the day of her interment, all 
the propel ty over which she had any disposing 
power in and about hei dw^elling-house should 
belong to her niece (except what she had 
otherwise given); hoards of money, in guineas, 
soveieigns, notes of the Bank of England, 
promissory and country notes, and a mortgage 
security, wore afterwards found in the house: 
— Held, that the niece was entitled to the 
money and bank notes, but not to the country 
bank promissoiy notes, or mortgage. JSrooBe 
V. TmQier, 7 Sim. 671 ; 5 L. J., N. S., Oh*, 176. 

11. A testator bequeathed his leasehold mill 
to trustees upon certain trusts, and all the corn 
and other articles which at his death should 
be in or about his dwellmg-house, mill, or 
premises, he gave to Ms two sons absolutely:— 
Held, that a cargo of wheat consigned to the 
testator, and in coarse of transit on the day of 
Ms death, passed to the executors and not to 
the sons. Bane v. Sewell, 43 L I., Oh., 37S. 

12. S. bequeathed as follows: Whereas I 
am seised of a life estate in K* house and 
demesne, which passes after my death to W. S,, 
I will and bequeath to him the house, furniture, 
books, plate, and so forth, as left by my late 
aunt, 0, S. ; also the sheep, milch cows, together 
with the hay and com on the premiss/’ 
reserving certain pictures Held* thut the 
bequest was confined to everything at K. of a 
permanent nature, such as furniture, books, 
and plate, whether left by 0* S* or acqulr^ 
by Mmself: and did not include arttelea 
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laeoessaiily liable to be parted with or con- 
suiaed, or any property on the farm acquired 
by himself, except the sheep, etc^ 
mentioned. Seetly v. StawelJ, 2 Ir. E, , Eq,, 3-.6. 

1. On a gift by a testator of all his freehold 
bouse and pioperty situate in Wright’s roadj-— 
Held, that soattolding and building mateuals 
situate in the ground near the house did not 
pass. Cormmj v. Vermn, 2 Giffi. 277 j 7 Jur„ 
H. S„ 95S. 

% Choses in Action. 

2' Keither ohoses in action nor securities 
for money pass under a bequest of “goods 
and chattels ” Cha^mmi v. 13:ar% 1 Ves. 271. 

What passes by devise of all goods and 
chattels in a house, not a bond or chose in 
action, Ih But see AohO%, 1 P. W. 2G7. ^ 

$. A wElin these -words, “I give all in S. 
to B, does not pass a bond which happened 
to be at testatoi’s house in S, Moore v. Moore^ 
lBto.aai27. ^ ^ 

4, Bequest of “all my property in A., 

except ” a particular chose in action, described 
in the will, other choses in action of testator 
found in A,, do not pass, notwithstanding the 
exeseption. v. JBtoo\ X Sch. & Bef, 

318. 

5. testator gave all the residue of his per- 
sonal estate to his wife, except such parts as 
should be in and about his house *, which pari s 
he gave to his son, and directed the household 
furniture to go as heir-looms, and gave all 
aitears of rents which should he due to him 
at his death to his son: a bond to secure an 
old arrear of rent, and cash, both found in an 
iron chest, in which the steward kept the cash 
arising from the unis, b«long to icsiduary 
legatee. Jones v. Stffon {JjorJ), 1 Ves. 160. 

6, Generally, choses in action do not pass 
by a bequest of “goods and chattels” in a 
patticular locality. Bequest “ of all the goods 
asE^cliattels, plate, linen, money at the bankeis’, 

in the Monte de Milano, horses, 
carttees, etc., I may die possessed of at M. : ” 
—Held, not to pass Polish ceitificates and 
Neapolitan bordereaux (being government obli- 
gations) there situate, entitling the beareis to 
receive the interest and capital ^ a future 
time:— Held, also, that such seeuxities could 
not be considered as money or cash; and 
thirdly, that not having their locality at M., 
they did not pass under the woids, “ etc., at 
M.,” Hertford {Marqids) Lcmilier (Lord') 
{Countess Zielufs oasef 7 Bcav. 1 ; 13 L. J., 
H. S.,Ch.,41; 7Jur. 1167, 

7. Banknotes pass as cash by bequest of 
“all that should be in his house at testator’s 

Foi)%am V. Ayleshmj {Lady\ Ambh 

- ^ testatrix bequeathed to her niece, 

. . ;amox^ other things, all her coins in and about 
■ ’ oweBing-bouse, except those of the two 
Iasi and present kings, and also gave her a 

" legady, She also gave to another 

„^.ooidcally some of the property in the 
t bouset. She then raado a general rosi-* 
bequest to another person, except as 
' e disposed of, and then gave to her 
:^heE property in and about her said 
, except what she had otherwise 


the three reigns specified in the exception 
were found in the house: — Held, that they 
passed by the general bequest of all property 
in the house. BrooJie v. Turner, 7 Sim. 671 ; 
5 li. X, K S., Oh., 176. 

Held, that by the description of “all the 
property over which I have any disposing 
power in and about my said dwelling-house, ” 
secuiities for money, and promissory and 
country banknotes did not pass, but that Bank 
of England notes did. 11), 

9. Bequest of “ all my right and title to my 
property in the town of B., namely, my 
dwelling-house and household furniture, and 
all things now therein, in my possession, 
especially my car-horse and covered and side 
cars”: — Held, that banknotes, known by the 
testator to be in the house at the time the 
will was made, passed to the legatee, Mahony 
V. bommn, 14 Ir, Ch. K, 262. Affirmed 14 Ir. 
Ch. B. 388. 


3. Chattels to he Settled as Heirlooms. 

10. A testator directs that his household 
furniture, etc., and utensils in and about his 
mansion house at H., should go with the 
mansion house, and that for that purpose his 
trustees should make an inventory of the 
furniture, etc., and utensils which should be 
found in and about his mansion house and 
premises at the time of his decease. These 
words do not pass farming utensils on lands at 
H., ocenpied by the testator, along with the 
mansion house. Fitzgerald v. Field, 1 Buss. 
427 ; 4 L. X, Ch., 170. 

11. A testatrix having two houses, and resid- 
ing occasionally in each, and having a life 
estate in them with limitations over in tail 
male, gave by two separate gifts, nearly in the 
same words, the household furniture, etc , “ in 
and about the same,” specifically, in one case 
inseiting a few woids not found in the other, 
and excepting in one an article not mentioned 
in the other, and as to one referring to the 
articles as “ heirlooms,” to be enjoyed by the 
persons entitled in remainder. Money, rail- 
way certificates, live stock, carriages, wines 
and spirits, and hay were found on the pre- 
mises: — ^Held, that these did not pass, but 
that plate, books, jewellery, and a piano 
did pass, and whatever was not mentioned in 
one, but was mentioned in the other, did not 
pass as to that one, but did pass as to the other. 
Hare v. Pryee, 12 W. B. 1072; 11 L. T., 
N. S., 101. 


4. Personal Estate, Property, or Effects in a 
County or Foreign Country. 

12. Bequest of the testator’s fortune in India, 
not extended under the general words, “ tem- 
poral estate,” in the introductory part of the 
will, to the property in England, part remitted 
from India between the will and the death, 
and some on its passage to England at Ms 
death. Sadler v. Turner, 8 Yes. 617. 

13. A promissory note due to a, testator 
domiciled in England, by a person resr ’ 
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A testator gave the interest of all the pro- 
perty he shoald leave at the Cape of Good 
Hope to his wife for life, and after to his 
children, and a question arose whether a note 
for SOO^., fonnd by the Master to be payable in 
London, formed part of such bequest Held, 
that it did, the maher being resident in the 
colony. 8. C. 1 W. E. 99. 

1. A testator resident in England at the 
time of his death bequeathed to his son “ all 
Ms estate and effects in Mauiitius.” At the 
t im e of his death the purchase money of real 
estate in Mauiitius sold by him to persons re- 
siding in that island was due to him. He was 
not domiciled in Mauritius : — Held, that this 
debt was included in the bequest of his pro- 
perty in Mauiitius. Gitthrie v. Walrond., 22 
L. B., Oh. D., 573 ; 52 L. J., Oh., 165; 47 L. T. 
C14;31 W. E. 285. 

2. A testaioi, by a will made in India, gave 
“the whole of my peisonal property together 
with my pay, an ears of pay, also all my goods 
and chattels, with any cash now in hand or 
money duo to me or that may become due to me 
after my decease ” : — Hold, that a reversionary 
interest in a fund in England, to which he was 
entitled under his paients’ maiiiage settle- 
ment, passed. lie Maherley^ 19 W. E. 522 ; 
24 L. T., H. S., 262. 

3. Eesiduary disposition of all the testator’s 
real and personal estate in Jamaica, in trust, 
to be remitted to England, was held specific, 
and not to include a debt originally upon bond 
and judgment in Jamaica, and afterwards 
farther secured by bond and judgment in 
England, under which it was received, and 
being considered undisposed of, was applied, 
in the first instance, to the debts, etc. JSihbeU 
V. Murray^ 5 Ves. 149. 

4. A testatrix bequeathed her shares in a 
baii to the persons named in her will, and 
bequeathed the residue and remainder of her 
money, estate, and effects, whatsoever and 
wheresoever situate, to A., one of the legatees 
of the shares. By a codicil she doiisedand 
bequeathed her estate and interest in certain 
freehold houses in the city of London, and 
“all and every other my estate and effects in 
the city of London,” to B. The shares were in 
a bank, the head office of which was in the 
city, and the testatiix also had a balance at a 
bante’sin the city: — Held, that the shares 
passed under the will, and that the balance at 
the banker’s being a debt, passed to the resi- 
duary legatee, Mliodes v, Mioies^ 22 W. B. 
835, 

6, A testator gave all property belonging 
to him in the county of W,” In that county 
he was entitled to collieries, in lespeot of 
which debts were due to him:’ — Held, that 
these debts passed under the gifts. Tyrone 
(TJarl) V. Waterford (MariuisX 6 Jur., H, S., 
567 ; 29 L. J., Gh., 4S6 ; 8 W. K 454 ; 1 Be G, 
F.&J 613, 

6. A testator “ devised and bequeathed his 
lands and property whatsoever in Australia,” 
together with the arrears of rents, to A. and B., 
^Hheir heirs and assigns,” and he gave the 
.i^esidue of his Cbtate and effects to C.;— Held, 
'that his personalty in Australia passed under 
first gift, Mohhmm v. Webb, 17 Boav. 260. 
^ . devises to Ms wife all his personal 
^ W, : this is specific legacy^ and to 
srred to pecuniary legacies in cast of 



deficiency of assets ; all the tcstatoi’s persona! 
estate that was at W. at Ms death shall pass, 
though not there at the making of the will. 
Sayer v. BaycTt 2 Tern. 688 ; Pre. Oh. 392 ; 
Gilb. Exch. Kep. 87. 

8. Held, as against a claim by pecuniary 
legatees to marshal, that where there was a 
gift of all property, freehold, copyhold, and 
leasehold, at particular places and elsewhere 
in the county of Somerset, and all other real 
and personal estates whatsoever (testator not 
having, as it appealed, and the Court observed, 
any real or leasehold propeity except in 
Somersetshire), the gift was specific, and not 
liable to be marshalled either as to lease- 
hold or other propeity, Symons v. James, 2 
Y. & Coll. C. C. 301. 

9. A testator bequeathed “ all his American 
stocks, funds, shaies, and securities, and all 
other his peisonal pxopeity in Ameiica, or the 
Noith American colonies of Great Britain, or 
otherwise, coming under the designation of 
property in America, or the Hoith Ameiican 
colonies of Great Britain, including all such 
properties which might be secured, or the title 
evidenced by any specialty or other instru- 
ment being at his, testator’s, death in tMs 
country or elsewhere,” upon certain trusts. 
The testator was entitled amongst other stock, 
funds, and securities to shares and bonds in 
the Pennsylvania Eailroad Company, Tennessee 
and Ohio shares and bonds, and of various 
other companies, Biazilian bonds, old and new 
Mexican bonds, and other South American 
securities: — Held, that such shares, bonds, and 
other South American securities passed under 
the designation of property in Ameiica. 

inq V. AMnrton (Xfisr/y), 17 L. T., N. B., 557 ; 
16 W. Pi. 452. 

10. T, in 1859 devised and bequeathed to his 
son, an infant, a freehold house and property 
situate in Wiight’s Eoad. At the time of his 
death there were building materials on the 
piece of ground in Wright’s Eoad, and the son 
claimed the same; — Held, that chattels and 
efft'cts were not in the bequest, and that the 
building materials foimed part of his general 
personal estate. Commy v. Vernon, 2 Giff. 
277; 7 Jur., H. S., 958. 

11. Bequest of “my property notin England 
and in the hands of my attorney abroad, W., 
consisting of Eussian bonds, etc. ” Held> tq 
pass all the testator’s properly abroad wifehoui 
limitations. Bralm v. Martin, 23 Beav, 89; 
26 L, J., Oh., 786. 


5. Bemoval, 

12. Testator bequeathed to hiswife as follows i 

“ all my interest in my house at Lavender HEl, 
the furniture, hooks, pictures, Wines,” etc., etc. 
After the date of his will the testator removed 
from Lavender Hill to Spencer Lodge, taking 
with him furniture, books, pictures, wines, 
and plate. He afterwards purchased more of 
these articles, and died at Spencer Lod^e:— 
Held, that Ms wife was entitled to the f umtwe, 
books, pictures, wines, and plate which he hhi 
at the time of his death. Morris v. 2 

Colly. 7195 15 L. L, H. S„ Oln, aOi 10 0ur, 
029. 

13, A testator bequeathedthe furniture, etc., 
whldh should be In Buddon Hall at his de '' 
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to be held as beiiiooms by the person entitled 
to Bnddon Hall. At his death part of the 
original furniture of Duddon Hall had been 
removed and stored away along with new 
furniture and furniture from another house 
intended for, but never placed in, Duddon 
Hall Held, that all such furniture passed 
along with the furniture actually in Duddon 
Hall. Mawlhmn v. BaTdimon^ 24 W. R. 946 ; 
34 L. T., N. S., 848. 

1. A father bequeathed to his daughter 
“ the trunks and boxes and an 3 ' thing contained 
therein which belonged to my late wife, and 
which were given to me at her death, and have 
not since been opened, but are scaled up in 
the dining-ioom of Carrig Park.” After the 
death of his wife in 1847, two trunks contain- 
ing her clothes — there being in one of them a 
dressing-case containing valuable jewellery — 
had been sent to Gamg Park, the testator’s 
residence, A few years before his death and 
the date of his will, the testator, finding that 
the trunk in which the dressing-case was had 
been opened without his knowledge, caused 
the dxessing-case with the jewellery to be 
removed out of the trunk and placed in an iron 
safe in another part of the house, of which he 
kept the kej^, where it was found after his 
death, locked, corded, and sealed. The trunks 
were found in the dining-room after his death, 
also locked, corded, and sealed Held, that 
the dressing-case and jewellery passed under 
the bequest to the daughter, and did not foim 
imrt of the residuary estate. Abwys v. 

9 Ir. R., Eq., 19. 

2. Testator gave all his plate and linen in 
his house in B. to his wife ; he had but one set 
of plate and linen, which was usually removed 
with the family fiom house to house. The 
plate happened to be at B., the countxy house, 
at his di'atli ; yet it passed to the wife. Land 
V. Demyues^ 4 Bio. 0. G. 6B7. 

Hoods removed for a necessary puipose, the 
legacy of them is not adeemed, as fiom fire 
or sent to be repaired, etc. Ih. 

8. A testator, by his will dosciibing himself 
as of a particular place, gave to his wife all his 
household furniture, plate, cutlery, linen, etc., 
which should be in, upon, oi about his said 
dwelling-house at the time of his decease. 
The testator removed to another place, and 
the question was, whether that was an ademp- 
tion of the bequest: — Held, that it was; the 
words .sai<l dwelling-house ” evidently refen ing 
to that particular place. Ilouldmq v. Cross^ 
3 W, K. 334; lJur., N. S., 250. 

4, Bequest of furniture in one house which 
is afterwards removed to another house is 
adeemed. Ileseltine v. Meseltme^ 3 Madd. 
216 . 

5. One devises to his son the furniture of 
his house at D., and orders goods to be carried 

^ from Loudon to his house at D., and agrees 

i with carriers for that purpose, but dies before 

; 4 the goods are removed to D. These goods 
{ , ; shall not pass by the will as part of the furni- 

' ; Iture of the house at D. Bmufort v. Dun- 

' ^ t t’ena* 739. 

I ‘I aR his household goods and 

« f, which should be ih Me house at B., 

« Weath, to Ms wife, and aftetWards 

B gtooad gets the land^ 

eipbept a engender of 


house, and writes an account of this to J., 
who approves of it. The goods will not pass 
by the will to the wife; otheiwise if they 
had been removed by fraud to defeat the 
legacy, or by any fortuitous act without the 
privity of the testator. Shaftesbury v. Shqftes* 
buriji 2 Vern. 747. 

7. Bequest of goods on board a ship is good, 
though they may have been afterwards re- 
moved, and were not on board at the testator’s 
death. Chapman v. Hart^ 1 Ves. 271. 

8. Testator gave to his wife bis house in B., 
and the furniture in the said house. The lease 
of the house expired in the testator’s lifetime, 
and he took another house and removed bis 
furniture to it ; —Held, that the legacy was 
adeemed. Colleton v. Garths 6 Bim. 19; 2 
L. J., N. a, Ch., 76. 

9. A. bequeathed to B. his furniture, etc., 
which at the time of his death should be in 
the house he then occupied at X. The testa- 
tor, at his death, had ceased to occupy that 
house, and had no furniture, etc., therein:— 
Held, that the bequest failed. Spencer v. 
Spencer^ 21 Beav. 648. 

10. A testator directed his furniture in Glou- 
cester Square to be applied in payment of bis 
debts, and in a subsequent part of bis will, he 
bequeathed his furniture in England to his 
sisteis. The testator removed the furniture 
in Gloucester Square to another residence : — 
Held, that it did not pass to his sisters. BU- 
grove v. Coore, 27 Beav. 138. 

11. The testator by will gave to B. all bis 
goods, etc., in bis study, except his books and 
writings. He gave to 0. all bis books at his 
Chambers in the Temple, He removed the 
books into the country befoie his death: — 
Held, that G.’s legacy was adeemed. Green 
V. SipHonds\ 1 Bro. 0. C. 129. n. 

12. A testator, by his will, said, “ I give to 
my wife all my household furniture, plate,” 
etc., “and other effects, of the like nature, 
and all wines,” etc, “which shall, at my 
decease, be in or about my dwelling-house, 
then occupied by me ” : — Held, that in con- 
struing the bequest, the sentence ought to be 
divided into two, and that the qualification 
as to his dwelling-house apxfiied only to the 
latter part, and therefore that it passed plate 
at the testator’s bankers’, family plate in the 
possession of the testator’s father as tenant 
for life, and to which the testator was entitled 
absolutely in remainder, and also the produce 
of family plate wrongfully sold by the tenant 
for life, and furniture, etc., deposited for safe 
custody at a warehouse, Bomvile or BommUe 
V. Taylor, 32 Beav. 604; 11 W. B. 796; 8 
L. T., N. B., 624; 2H.R.268. 


Vn. CLOTHES. PERSONAL ORNAMENTS. 

13. Bequest of all my clothes and linen 
whatsoever, passes body linen only. Bunt v. 
Bort, 3 Bro. 0. C. 311. 

14. Ornaments of the person do not pjks by 

a bequest of a cabinet of curiosities, even! I 
though occasionally shown with it. Cavendish^ I ^ 
V. Cavmidisht 1 Bro, C. 0. 467. ' i i 

Diamonds and peaarls, made up for wear, 
will not pass by a devise of a cabinet or 
collection of curiosities, consisting of coins, 

J , 'medals* goms, and orientaLstones, and' other 

''-j" 
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’valnalble things ; valuable things must mean 
things ^usiem genens, S. C. 1 Cox 77, 

1. A pocket book and a case of instruments 
usually carried about the person of testator* — 
Held, not to pass under the words personal 
ornaments ; ” but whether a gold pencil case, 
toothpick, lip-salve box, and eye glass similarly 
circumstanced would pass, guare, Willh v. 
<Jtirtou, 1 Beav. ISO; S L. J., H. S., Ch., 106. 


Vm, DEBTS DDE. 

2. A testatrix, being entitled to her son’s 
Tesiduary estate, the amount of which was 
unascertained at her death, bequeathed as 
follows : “ If any debts due to me at my decease, 
I request my executors will collect and pay 
into the hands of my children ” Held, that 
the son’s residue passed by the bequest. 
Cambridge v. Bambrulge, 9 Sim. 16 : 7 L. J., 
H. S.,Ch.,4; 2 Jur. 63. 

3. Under a bequest of “all debts due and 
owing to the testator at the time of his 
death,” a bond conditioned for replacing a 
sum of stock sold by the testator, after the 
date of his will, and lent by him to the ob- 
ligor, was held to pass; the clay stipulated 
for the re-investment being passed at the time 
of his death, therefore not comprehended in 
the residuary devise, enumerating (among 
other things), “his Government stocks and 
funds.” Msdngt07i v. Yaslion^ 3 Meriv. 434. 

4. Testator was entitled to a rent charge 
or annuity (issuing out of an estate of a tenant 
for life), equivalent to the amount of the 
annual interest upon the purchase money of 
the annuity, and the anneal premiums payable 
upon policies of insurance effected upon the 
life of the tenant for life, to secure the re- 
payment of the principal ; and by a subsequent 
parol agreement the annuity was made de- 
terminable by either party : — Held, upon the 
entire transaction, that this annuity and the 
policies, being merely the secinities for a 
debt, passed under a bequest of all the “ out- 
standing debts owing” to the testator : — Held, 
also, that the word “debentures” in a will 
was sufficient to include general policies of 
insurance. Phillips v. Uastmwd, LI. & G. 
tem^, Sugd. 270, 

6. Testator gives a debt due from “ J. on 
bond, ^OOt and upwards,” to A., B., and C. 
The debt is 350^, viz., 200?. by bond, and 100?. 
by covenant, and 50?.: — Held, that the three 
sums pass to A., B., and 0. Williams v. 
Williams, 2 Bro. 0. C. 87. 

6. A Scotch heritable bond, although it 
-contain a personal obligation to pay the debt, 
does not lose its heiitable quality, and will 
not pass by an English will, but descends to 
the heir-at-law. Jeminglmm v. JIsTbertf 4 
Buss. 388 ; Taml. 103. 

7. Money at a banker’s held to pass under 
a bequest of all debts due to the testator at 
the time of his death. Bemyms v. Wdbh, 1 
Meriv. 641. 

8. A testator gave to the plaintiff the debt 
which was due from her to him. The plaintiff 
was not indebted to the testator, but she 
otved a sum of money to the firm in which 

rtM tatlite was a partner Held, that the 
I Mtt^peM^liassed under the bequest, subject 
p|gw of the surviving partners; and , 


it being admitted that the paitnership assets 
could be so arranged that the whole of the 
joint debt might be included in the testator’s 
share of the assets, the plaintiff was declared 
entitled to the whole debt. Maybernt v. 
Broohing, 4 W. E. 165; 25 L. J., Ch., 87; 2 
Jur., N. S., 76 ; 7 De G. M. & G. 673. 

9. A father after reciting that his son was 
“now indebted” to him in various sums of 
money in respect of advances, and that he 
was desirous that his son should be released 
from the said several sums, and that the 
securities held in respect thereof should be 
given up to him, bequeathed to his son all 
the^ aforesaid several moneys, with the se- 
curities then in the testator’s custody relating 
thereto, and also released him from all claims 
in respect of the aforesaid moneys, “ and all 
other moneys due from him ” to the testator. 
By a codicil the testator released the son from 
another specified debt for moneys misap- 
propriated by the son -Held, that the will 
must be construed as speaking from the death 
of the testator ; and that the son was released 
from the repayment of money advanced to 
him^ by his father between the date of his 
codicil and of his death. Bverett v. 

7 L. K., Ch. D., 428; 47 L. J., Ch., 367; 26 
W. B. 333; 38 L. T., N. S., 680. Eeversing 
25 W. E. 765; 6 L. R, Ch. D., 122; 36 L. T., 
N, S., 913. 

10. A father directed his debts, including 300?. 

due to his daughter, to be paid immediately. 
He owed his daughter 150?. only: — Held, 
there was no legacy gi\en by this direction. 
W^iUon V. MorUif, 16 L. J., Ch., 790 ; 5 L. R, 
Ch. D., 776; 25 W. E. 690; 36 L. T., S., 

731. 

11. Whore arrears of debt are bequeathed, 
they are confined to those due at time of 
making will. Att-Gen, v. Bury, 1 Eq. Abr. 
201 . 

12. Bequest of debt which shall be owing on 
a paiticular day, taken as it stood at that day, 
and not affected by consignments from Indies, 
on account since death of tc‘^tator, which 
happened pi odious to day specified. I% 7 m v. 
MitGhell, 6 Ves. 461. 

See also Y. a7hte--'LmkQY* YI* 


IX, BIYIDEKDS. 

13. Unreceived dividehds held not to pass 
under a bequest of the dividends and interest 
of all the testator’s money in the funds to a 
legatee for life. Shore v. WeehhL 3 De 0. & 
8m. 467. 

A testator bequeathed all the dividends 
or interest of all his money in the funds, and 
of all other his personal piopeity, to A*, for 
life. The testator was at his death entitled to 
some dividends on stock, which had accrued 
due during his life, hut had not been received 
by him Held, that such dividends did not 
pass under the words “dividends of his 
money in the funds,” but formed “ part of Me 
general personal estate.” S. 0. 18 L. J., S.# 

Ch., 403 ; 13 Jtu. 1021. See also GomtaMe % 
Bnll, IS L. J., K S., Ch,, 302 ; 13 Jun 619. 

14. A testatrix directed her trustees to pay 
the dividends arising from her personal estatei 

29 
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and the widow married in 1857, whereupon 
the legatees in remainder claimed that the 
widow and her husband might be charged 
with the value of articles included in the 
inventory, viz., ^‘growing turnips and roots, 
tallows, labour, seeds, and manure; layers; 
manure made, and not carried out on the farm ; 
wheat, barley, beans and peas, and straw and 
haulm severed from the ground ,* oxen, sheep, 
pigs, and horses ” : — Held, as the testator had 
not directed a valuation, that the established 
rule of the Court must prevail, viz. that 
articles qum um co7immwituT, and which 
wore necessarily employed on the farm in order 
to maintain the course of husbandry, did not 
pass to the legatees in remainder. JBryant v. 
Uasterso7i, 5 Jur., N. S , 166. 

5. A farmer bequeathed “ the whole of the 
consumable and other provisions, farming 
stock and effects, farming implements, grow- 
ing crops, and tenant right,” in or upon his 
dwelling-house and farm at his death to trus- 
tees, to carry on the farm “ until the 6tli of 
April next subsequent to or following the 
time of his decease,” and after that day, to 
transfer “the consumable and other provisions, 
farming stock, and effects” upon his house 
and farm, to his son. He declared that his 
trustees were not to sell the “ farming stock 
and effects ” except in the ordinary course of 
management of the farm, and that the money 
produced thereby should fall into his residue. 
He died about four o’clock on the 5th of April, 
at which time there was on the farm, besides 
the ordinary faming stock, a large quantity 
of corn and wool of the last year’s produce, 
and an excess ot fat sheep and stock, of the 
value of 3,61 U Held, that these passed to the 
son. Jlaneij v. Harvey^ 32 Beav. 441. 

6. SemhUj that by a devise of a W. I. plan- 
tation, the stock, implements, utensils, etc., 
upon it will pa ss . Zmliuiyton, v, Sewell, 1 Sim. 
43o. 

7. A testator bequeathed « alibis live and 

dead fanning stock in and about the farm 
and farm buildings then occupied by him ” 
Held, as against residuary legf;i;e^s, that 
everything upon the farm belongdificafidC^ 
testator at the time of his death, inly to the 
animals, the unsold produce, and thed plate 
crops, passed under the bequest. Didn the 
BiaZiZye, 37 L. J., Oh., 47; 16 W. E.mant 
L. T., H. S., 138. 'tied 

8. A gift of “ all farming stock” will nuce 

against the 'de^dsce, pass crops on the gront 
unless there be a plain intention that t. 
legatee of the farming stock is to take all tin 
personal estate. Vaisey v. MemoUs, 5 Buss. 
12 ; 6 L. eT., Oh., 172. * 

9. A testatrix, after devising all her real 

estate to A., gave all the “ farming stock, 
goods, chattels, and effects inland about” 
one of her farms forming -'paf^ of her real 
estate to B. ; and she gave the residue of her 
personal estate to other persons Held, that 
all crops growing on the farm at the testatrix’s , 
death passed to B, Tm&y v. EeymU (5 Buss. 
12) disapproved of. Me Moose, Mms v. 
WiUmmm, 17 L. B., Ch. H., 696 ;■ 50 H. Oh„ . 
197 : 4^ L. T. 719 * mw n 0.^0 ' f ; 


invested at her decease in or upon any stocks, 
funds, or securities whatsoever, yielding 
interest, to certain persons named in her 
will. I’he testatrix, at her death, left a 
balance in the hands of her banker, who was 
in the habit of allowing his customers interest 
upon the amount standing to their credit on a 
particular day in the year : — Held, that this 
balance did not come within the terms used 
by the testatrix, but was undisposed of by the 
will. ArchihaM v. Martley, 21 L J., Ch., 399. 

1. A testator bequeathed the dividends on 
his American bonds, “ which shonld be due to 
him at the time of his decease,” upon trnst for 
payment of certain arrears of allowances to his 
daughters. In his lifetime the dividends on 
these bonds having fallen into arrear, part of 
the arrears was capitalized, and bonds issued 
for the amount, and delivered to the trustees 
of a separation deed executed by the testator, 
though it did not appear that he was himself 
awaie of the capitaliznfcion:-— Held, that he 
must be taken to have been aware of the 
capitalization, and theieforc that the capi- 
talized bonds did not pass as dividends due to 
him at the lime of his death, but that only the 
uncapitalized dividends passed, and that the 
legacy was specific and not demonstrative. 
Miehtts V. Marlvig, 23 L. T., H, S., 760. 


X FAUm. 


% ’The word “ farm ” means primarily land 
which is not held b> llie owner, but granted 
out to and occupied by another person, and 
may relate lo the interest either of the lessor 
or of tlir* lessee. Ilolmtt, v. Milward^ZS L. T., 
N. 3K1 ; 26 W. ll 608 ; 47 L. J., Ch , 522. 

A gift of farms with real estate, upon limi- 
tations which import the fee, canies tbeinter- 
f si in the real estate only and does not carry 
with it the leasehold iriteiest in a farm. Ik 

3. A bequest of “ the field in front of my 
dwelling-house” dofs not inrlude the house 
and curtilage, though in fact locally situate in 
the fiel<],and such house and curtilage pass by 
a liequest of “the residue of my said farm.” 
O' Connor v. 0'Cim7wr, 10 W. B.'90 ; 4 Ir. B., 
Eq., 483. 


XI. TABMim STOCK. LITE AHB BEAD 
fifOCK. 

4. B., w'lio was a tenant farmer, bequeathed 
his household goods and other things, together 
with all his Iho and dead farming "stock, 
implements, and all other the household and 
iarming effects, to his wife for life, or for so 
long as she should continue to be his widow ; 
and he directed that after his decease an inven- 
tory should be made and taken of his personal 
j estate, and that two copies should be made, 

^ one to be delivered to Ills wife, and the other 
■ ' ■ to be signed by her and kept by his executors, 

' > ' but ha gave no directions as to any valuation 
*' 4 The testator, in case 
1 1 again, bequeathed all his 

4 ' i and effect® in trust fcr oerbain 

i After his death, an inventory of his 

■ ' >. for probate 

‘ ufHWi otlK tin 1 nifr/aVff'Avw 'r.-,.n jy x ^ i 
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stock, and crop tliereof,^ to his said wife 
diiriog widowhood Held, live stock upon (he 
faim given to the wife during widowhood, 
passed to her absolutely under the former 
clause. limidallY. Bussell^ 3 Meriv. 190. And 
see Hard man v. JoJinsm, id. 347. 

1. A testator gave to his widow for her own 
absolute use and disposal “ all his furniture, 
linen, plate, pictures, carriages, horses, and 
othei li\e and dead stock which might be in 
Ills use and possession” at the time of his 
death:— Hold, that the wine, which was of 
the \alue of about 150Z., and the books, about 
507, passed to her by the specific bequest. 
Iluichbhson v. Smith, 11 W. B. 417; 8 L. T., 
N. B.. 602 ; 1 N. R. 513. 

2. ‘‘Stock” held not to include plated 
fill nit me or linen. WiUonv. Wilso 7 i, 11 Jur. 
793 And see B. C. 1 Dc G. & Sm. 152. 

3. A tenant for life of a plantation in Jamaica 
bequeaths and devises to A., his heirs, 
executors, administrators, and assigns, all her 
negro, mulatto, and other slaves, men, women, 
and children, and all her cattle, mules, horses, 
a‘scs, and other live and dead stock upon that 
plantation, and all other her real estate in 
Jamaica, and, after \arious specific and pccu- 
niaiy legacies, she gives the residue of her 
goods, chattels, and peisonal estate and efi^ects 
1 0 B, ; A. is entitled to the gi owing crops, which 
were on the plantation at the death of the 
testatrix. Blahe v GiUs, B Buss. 13. 

4 W. devised all his household goods, cattle, 
corn, ha}", and implements of husbandry, and 
slock belonging to his house, messuage, farm, 
and premises held by him on Ictuse, to his wife 
for 1 ife Held, that a malthouse being included 
in the lease, the slock of that as well as the 
stock in Uiibhaiidiy, will pass by the bequest. 
J)r(mliBhanli\. Wentmm'th, 3 Atk, 64. 

i?// way of Ilemainder.} See Tested Con- 
tingent AND FUTDEE iNTEBEfalS, XIII. II. 


XII. POBEIBF BOXES. 

6. A bequest of foreign bonds and other 
Fccunties”: — Held, to pass foreign sr(*urities 
only, notwithstanding that testator had a very 
huge poisoiml estate vested in the British 
funds. Fergnsow v, Oyilhj, 2 I)r, & War. 518 ; 
1 Con. & L. 554. 

6. Colonial bonds will not pass under the 
description “ foreign bonds,” Mallv, IUUt2B 
W. B. 223 ; 4 L. Ch. D., 97. 


XIIL PBXBS. MOBEY IX THE E0HBS. 

7. A testatrix, by will, in 1837, bequeathed, 
as follows; “To my dear brother I leave 
everything I may be possessed of at my decease 
for his life; and should he many, and have 
children of his own, to those children after ; 
but should he die a bachelor, at his death I 
leave the whole of my fortune now standing 
in the funds to 1., my goddaughter.” A portion 
of the personal estate of the testatrix, boih at 
^ ^ , the date of the will and of her death, constated 
of bank stock. Her brother died a bachelor j 
; : —Held, that the bank stock did not pass to 
■ H. by the bequest. Blmgsly v. B 

? wm; P, % mi j 28 B. J., Oh., m ; 7 II. U 




Ca. 273. Affirming 2 Jur., K. S., 1176; 4 W, R. 
G23 ; 25 L. J., Ch., 573 j w^hich affirmed 2 Jur., 
X. S., 276 ; 4 W. R. 399 ; 8 Be G. M. & G, 385. 

8 . Cei-tificates of the Boston (XJ.S.) w'ater 
scrip and bonds of the Pennsylvania Railway 
Company : — Held not to pass under the words 
“ stocks in the foreign funds.” MlUs v, Fdm, 

3 Jnr., N. S., 950; 23 Beav. 543; 26 B. J., Ch,, 
1)33. 

The words “ money or stock in the foreign 
funds ’’ : — ^Heid, upon the terms of a wdll, to 
coniprise all foieign securities, for which the 
faith of the government of the foreign country 
was pledged. Ih. 

9. Hast India stock will not pass under a 
bequest of money in the “Government or 
Parliamentary stocks or funds, or foreign stocks 
or funds.” Bromnw. Bromi, 6 W. R. 613. 

10. A. bequeathed all his “ stock and money 
in the funds,” and all the residue of his estate 
and effects whatsoever, both real and personal, 
upon trust, after payment of debts, to convert 
into cash all his residuaiy estate and efiects, 
except the fieeliold, copjhold, leasehold, and 
slocks: — Held, that certain Long Annuities 
were, as “stock and money in the fiindKS” 
within the exception from the general direction 
to convoit the rchiduary estate. Grant y. 
Mussett, 8 W. R. 330; 2 L. 1\. X. 8., 133. 

11. Testator bequeathed to trustees, for the 
use of his wife and children, the intoicst of 
hib property m the English and French funds, 
and he gave tlie capital to his surviving 
child! en, that is to say, to be equally dividt^d 
at the period of his eldest surviving child 
attaining the age of thirty. By a codicil he 
bequeatlicd to his excH-utons, for the use of bis 
children, “whatc\er sum now stand.s in my 
name, or may hereafter, in the Butch funds, 
or any otinu* funds, including t!ic interest 
arising theiefrom”.- lUhl, that the Words 
“any other funds” included stock in the British 
iimds. Montresor v. Monfrohor, 1 Colly. 69.3. 

12. Cnder a bequest ot “ all my Iris] \ f imflcs I 
pi open ty, standing in my name in the Bank oi 
li el md,” government delientnres, which weie 
in I he hands of the testator’s bankers at the 
(tale ol In*'* will, do not pass. Ilidgu v.Mmotun, 

4 Ir. Eq. Ih 380 ; 2 Br. & War. 239*; 1 Cion. & h, 
381. 

SemMe, they would not pass under the 
destii[4ion of “Irish funded property” gene- 
rally. Ih. 

13. A bequest of “pioperty in the English 
funds” will not pass India stock or Exchequer 
Mils. Stock standing in the testator’s name 
al the time of his death, and which his bankers 
had puichased with moneys received by them 
tfU his account, without any express authority ' 
for theii so doing, w ill not pass by a bequest 
of tlie testatoFs stock. Mmon v, Bialm, 8 
L, J., Ch., 38. 

14. Bequest of “ all the funded property In 
my name”:— Held to pass Irish bank stock 
and Irish 3| per mnis, belonging to the 
testator, and standing in Mb name Jointly 'with 
three others, Muntjln, v, Mfmyin, 16 Beav. 

15. A testator directed his trustees to seH and 

convert into money all bis property^ except 
such portion as con-slsted of moneys in the 
public funds, and the proceeds thereof to be 
Invested la the public funds j-n-Held, that the 
exception included long ammities, , 

V, J»y,27L.J„C!li., m } 
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hi 


xnt. mmumK 

1. In (ri^neral^ 781(> 

2, Whether if %nchtde8 Fisotures^ 7817, 

$. Furniture %n a Particular Place, 7817. 
i Memcval of. See yi. 5 supra. 


1, In General. 

1. Under a bequest of household furniture, 
plate in the house at testator’s death, whether 
in common use or not, if suitable to the rank 
of the testator; pictures hung up, linen, and 
china, both useful and ornamental in the 
house, Yill pass ; books in the library will not 
pass. Melhj v Porotei, Ambl 605 ; Dick 559. 
See €oh v. Fitzgerald, 1 Sim. & S. 189. 
Affirmed 3 Euss. .801 ; 1 L J., Ch., 91. 

Household furniture comprises everything 
that contributes to the use or convenience of 
the householder, or ornament of the house. Tb. 

2, By the term ^ household furniture,” 
neither books nor wines pass. Bridgman v. 
Bme, 3 Atk. 202. 

3* Devise by an 1. I. captain of all house- 
hold furniture, linen, plate, and appaiel what- 
soever, includes only what is for domestic use, 
not what for trade or merchandise It does 
not include books, nor plate for trade. Le 
Farrmty, Hpeucer^ 1 Tes. 97, 

4. A sihersmith bequeathing all his furni- 
ture, books, goods, and chattels, his stock-in- 
trade would not pass, though the plate in his 
house, as household furniture, would, Stuart 
V. Mute {Marquis), 11 Ves, 657. Keversing 3 
Yes, 212. 

5. Under a bequest of the use of a house 
with all the furniture and stock, of carriages 
and horses, and otbei live and dead stock for 
life, plate passed ; wine and books did not. 
Porter v. Tmmmy, 3 Ves. 311. 

6. China held to pass under a bequest of 
furniture. IMe v. Gilbert, 2 Ves 430. 

7. Telescopes held to pass under the words 

household furnituie and implements of house- 
hold/ Mfocle {Lori) v. Warmch (BarT), 2 
De a & Sm 425 ; 12 dur. 912. 

8. Construction of a will as to what will 
pass under the description of furniture.” A 
testator by his will bequeathed his leasehold 
dwelling-house, together with all his pictures, 
prints, drawings or paintings in miniature or 
enamel, with all his gold and silver coins, 
medals, watches, and trinkets, of every kind 
whatsoever ; as also his coaches, carriages, 
haraess, and furniture to the same belonging ; 
and also, all and singular the fixtures appurte- 
n^ to his said leasehold messuage, together 
with the household furniture, plate, Hnen, 
wines, liquors, and other his estate and effects 
whateoever, in and about the same, and that 
should be m his possession at the time of his 
^oease, or in and about his sMd dweHing- 
house, or the outhouses and offices appurtenant 
thereto, and by him held, used, occupied, and 

wed therewith; by a codicil he made a 
disposition of the house, “with all 
and appurtenances thereunto be- 






hous 
and ' 




fhafe picture placed in the 
s ornamental furniture, and the plate, 
^ Mssed by iU codicil ; but im the 
hM *no op^ation on the disposition 
II bl imp books, the gold, a®d 
tinkets. and 

fl 




natme. Cremorner, Antrobus, 5 Euss. 312: 

7 L. J , Oh., 88. 

9, Books and wine were held to pass by a 
specific bequest of “all the testatoi’s furniture, 
linen, plate, pictures, carriages, horses, and 
other live and dead stock m his use and 
possession.” HutoMnso^i v. Smith, 1 N. E. 
513 ; 11 W. E. 417 ; 8 L. T., H. S., 602. 

10. A bequest of “all my household furniture, 
plate, jewels, etc , and other effects of a like 
nature, and all wines, liquors, fuel, housekeep- 
ing provisions, and other consumable stoies 
which shall at my death be in or about my 
dwelling-house ” Held, to include plate not 
in the dwelling-house Held, also, to include 
plate to which the testator was entitled in 
reversion, and moneys recovered by his exe- 
cutors from the estate of the tenant for life, 
in lespect of the value of plate sold by the 
latter without the testator’s knowledge. 'Bom- 
viUe or BomvUe v Taylor, 2 N, R, 258 ; 32 
Beav. 604 ; 11 W. E. 796 ; 8 L. T„ N. S , 624. 

^ 11. Bequest of “household furniture, plate, 
linen, china, glass, books, pictures, plated 
articles, prints, and all and singular other my 
household furniture and effects which, at the 
time of my decease, shall be in and about my 
mansion house ” Held, not to include articles 
exclusively of personal ornament, and not 
adapted for the use or ornament of the house. 
Tempest v. Tempest, 2 Kay & J. 635. 

12. Testator gave all Ms household goods, 
plate, linen, china, furniture, etc., which be- 
longed to him at the time of his death to Ms 
wife absolutely, except so many and such parts 
thereof as should be contained in and de- 
scribed as heir-looms, or otherwise excepted 
by him in an inventory to be left by him, 
which he gave to Ins wife for her life. One of 
the aiticles enumeiated in the inventory was 
an astronomical clock, which had belonged to 
testatoi’s fathei, and been placed by him 
with a chronometer-maker thirty years back — 
in the first instance to ascertain the cost of 
repairing tiie same, and subsequently with a 
direction that it should be sold if a fair price 
could be obtained. The clock had remained 
with the chronometer-maker ever since, and 
had never been in tbe testator’s actual posses- 
smn : — Held, that this clock did not foim part 
of the testator’s general personal estate, but 
passed to his widow under the specific bequest 
of his household furniture. PeU&rn v. Morsferd 
4 W. E. 442; 25 L. J., Oh., 352 ; 2 Jur., i S-I 
514. 

13. Under a bequest of “household furniture, 
plme, china,” and “other household effects 

that gold, silver, and china snuff boxes, 
used for the purposes of ornament about the 
mansion, passed to the legatee. FieU v- 
Peckett, 29 Beav. 573. 

Held, also, that cabinets for china, which 
had been ordered by the testator, but had not 
been delivered at his death, also passed under 
these words. Ib, 

Under a bequest of household furniture# 
plate, china, and other household effects# n* 
number of^ ornamental snuff boxes and jewel 
boxes, which were exposed to view In glass 
ca^s in the testator’s house were held to pass. 

30 L. J., Oh., 813; 9 

W.B.626; it. T„lir.S„4S9. 

A testator died in the ocout 
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business of hotel keeper and betting agent, 
sleeping there occasionally for the convenience 
of his business, but having his ordinary re- 
sidence at another house Held, that such 
parts only of the tavern furniture as were for 
the testator’s own domestic or personal use, 
passed under a bequest of “ ail my household 
furniture,” contained in his will. Majinmg v. 
Pnreell, 7 De G. M. & G. 55 ; 24 L. J., Ch., 522 ; 
8 W. R, 273 ; 3 Eq. Eep. 887. And see S. C. 
in couxt below 28 L. J., Ch., 423 : 2 W. E. 353 ; 
2 Eq. Eep. 616. 

1. Where a testator directed that his house- 
hold furniture and eifects should be sold im- 
mediately after his decease, and the proceeds 
applied for the benefit of his thiee younger 
children, the Court held that a reversionary 
interest in a sum of stock to which he was 
entitled at the time of his death, and the con- 
tingency of a failure of issue, was not included 
in the bequest, but that theie was an intestacy. 
Marshall V. Be%tley^ 1 Jur., N. S., 786 ; 3 W. E, 
566. 

2. A gift of household furniture, plate, 
linen, china, glass, books, fixtures, and other 
effects of a like nature, does not include cows, 
horses, carriages, and farming stock. Stone v. 
Parlor, 29 L. J., Ch , 874 ; 8 W. E. 722. 

3. A reversionary inteiestm two sums of stock 
held not to pass under a bequest of “ household 
furniture and effects, plate, linen, china, glass, 
books, wearing appaiel, etc” Newman v. 
Newman, 4 Jur., H. S., 1030 ; 26 Beav. 218. 


I 2. Whether it includes Fixtures. 

I 4. Under a bequest of household furniture 

jSxtures belonging to the testator in a lease- 
hold house occupied by him will pass. Paton 
V, Sheppard, 10 fSim. 186. 

6. A testator, who resided in a leasehold 
house, which was held by Mm for a short term 
of years, bequeathed all his leasehold messu- 
ages to his executors, in trust to sell ; and be- 
k queathed aE his household furnituie to his 

sister for life, and after her death to certain 
1 other persons Held, that the grates in the 

testator’s residence passed under the bequest 
of ** household furniture.” Peto v. Grmell, 5 
I 1. J., N. S., Ch., 286. 

6. A bequest of “ household furniture ” will 
not, as a general rule, pass the tenant’s fixtures 
1 in a leasehold house occupied by the testator. 

Pinmy v. Grice, 10 L. R., Oh. B., 13 ; 48 L. J ., 
* Ch.,247;27W. E.147. 


9. Devise of a mansion liouse, with the parks, 
lands, and grounds thereunto belonging, « as 
now used and occupied by myself, and also all 
and every the household and other furniture, 
etc., and all other things usually therein, or 
consideied as belonging thereto” :---Held, not 
to pass horses or carriages in the stables, or 
stock, etc , on the land. Pennefather v. Btmj, 
9 Ir Eq. E. 586 ; 3 J. & L 727. 

10. A bequest of furnituie, prints, pictures, 
articles^ of vertu, and effects in, upon, or about 
a mansion at G , includes pictuies sent firom 
thence to be cleaned, books sent from thence 
to be bound, and furniture sent from thence 
to be repaired ; but does not include pictures, 
statuary, and furniture purchased for the pur- 
pose of being placed in, but not actually placed 
in, the mansion at G. Brooke {Lord) v. War- 
wioh (Bari), 12 Jur. 912 ; 2 De G. & Sm. 257. 

11. A devises that the furnituie and pictures 
of his three houses in B., C , and D should go 
along with the houses, adjudged the plate 
then at his three houses passed by this devise. 
Fra/nUyn v. Bnrhngton (Countess), 2 Yern. 
513;Pre. Ch. 251. 

12. 0. occupied a house at B. , and stables in 
the neighbourhood held under a diffeient title. 
He bequeathed the lease of the house at B., 
“ with all buildings belonging to me, furniture, 
and what the buildings may contain”:— -Held, 
that the stables, and the cairiages and horses 
theiein, passed to the legatee. Kennedy v. 
Kelly, 28 Bea/. 223. 

13. A heqnest of household furniture and 
other household effects, in a dwelling-house 
and promises, comprises all the property placed 
there, either for ornament or for use, or con- 
sumption in it. Cole v Fitzgerald, 3 Buss, 
301 ; 1 Sim. & S. 189; 1 L, X, Ch , 91. 

11. Gift of furniture m a paiticular house 
means furniture permanently there, WilMns 
V, Mrell, 11 W. R. 588. 

&e also VI. stq^ra. 


XT. GROUND RENT 

15. Bequest of leasehold ground-rents passes 
not the reserved rent only, but the reversionary 
leasehold interest. Kaye v. Laseon^ 1 Bro. 

C. 0. 76. 

16. Devise of copyhold estate by the descrip- 
tion of copyhold ground-rent good. Waller 
V. Shore, 19‘'Yes. 387. 
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8. Furniture in a Particular Place. 


XYi, mvmmiM goods. 



7, One devises to his son the furniture of his 
house at D., and orders goods to be carried 
from London to his house at D., and agrees 
with carriers for that pui'pose, but dies before 
the goods are removed to D. These goods 
BhdXl not pass by the will as part of the furni- 
ture of the house at D. Beaufort v. Bm^ 
domld, 2 Yern. 739, 

8, A. devises to B. all his goods and furni- 
ture in Ms house, except his pictures, which 
he gives to 0. : pictures in boxes, as well as 
what were hung up in the house, will pass to 
<X I and so wiu pictures bought after making 
the wht 0ayre v. Gayre, 2 Tern. 538. 







17. By devise of all rings and household 
goods,, plate used in the house does not pass. 

Jessm V. Mssingtmh, Pre. Oh. 207. 

18. What passes under words “all his house- 
hold goods.” The words added thereto, 
whatever else legatee should think fit to accept 
of,” were rejected in the construction of the 
will* Anon,, 2 Eq. Abr* 322. 

19. Plate passes under a bequest of “house- 
hold goods.” StapMmr, Oonmay, 1 Tea. 427. 

S. P. NicholU V. Osborn, 2 P» W. 421 ; Masters i 

V. Masters, I E W. 425 ; LUkoU v. CompUn, . i 
2 Yern. 638. 

26, One, by will, gives all his household goods 
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implements of household. The malt, hops, 
beer, ale, and other victuals in the house do 
not pass; but the clock, if not fixed to the 
house, shall pass, hut not the guns or pistols, 
if used as arms in riding or shooting game. 
Slmminff v. jSfyle, B R W. BBL 

1, Devise of plate, iewels, linen, household 
goods, and coach and horses, will be confined 
to things of the same nature ; and goldsmith’s 
notes and bank-bills do not pass by those 
words. Timewell v. PerHnSy 2 Atk. 102. 

% Articles in the nature of household goods 
will pass under that desciiption in a bequest, 
although they may ne\er have been used by 
the testator, nor e\en kept in his house. Pelk w 
V. Emford^ 2 Jiir., N. 8., 514; 25 L. J , Ch., 
352. 

A curious anl valuable astionomical clock, 
formerly the propeity of Napoleon Bonaparte, 
had been taken as a prize of war by the 
testator’s father in 1815. It had been shortly 
afterwards sent to a chronometer maker in 
London for the purpose, first, of repair, and 
then for sale, and so remained unsold down to 
riie death of the testator in 1854 ; — Held, that 
it passed under the description “household 
goods” in the testator’s will. 75. 


XVIL HANOK. 

8. k devise of a manor with all courts, 
etc. (enumerating the incorporeal heredita- 
ments appointed to a manor only), extends to 
the demesne lands of the manor, and evidence 
of surrounding circumstances cannot be ad- 
mitted to show that such was not the inten- 
tiim, IPieh v. Mlii, 1 W. B. 226 ; 2 Bq. Bep. 
818. 

In a settlement of a manor, all heredita- 
ments as well corporeal as incorpoical appur- 
tenant thereto were enumerated. In a will 
fekerdsing a power of appointment reserved 
|ihc Settlement, the incorporeal appiir- 
lenants alone weie enumerated, and disposi- 
licw made of paits of the demesne 
MMs, from which it might be inferred that 
the testatrix did not suppose that the demesne 
lands passed under the word manor:— Held, 
that these circumstaiif'cs were not sufficient 
to raise a nccohs.xiy inference upon the face 
of the will that the word manor was not in- 
iwaded to include the demesne lands, Jh 
fhe manor of W. was, by settlement, 
vested in trustees, upon such trusts as B, B. 
a married woman, should by nil! appoint’ 
Before any will was made, a piece of copyhold 
land was, under an Inclosure Act, allotted to 
the trustees of the settlement as lords of the 
manor, and in compensation of their interest 
m the SOI of the manor. Under the same Act. 
two copyhold allotments were made to two 
other persons m respect of copyhold interests. 

settlement, in exeioise of 

: >Bglte the two iMt-mentionod allotments, and 
' them upon igha same trusts as the manor. 

IS07* il, B. made hqr will 
,*i*^i*« aWnrtenanoes, to 
Unfc ?• to life, with W 

rnamdeA. to his first son m tail, wirii remainder 

and de 


allotment made to the trustees of the settle- 
ment, aud the two allotments purchased by 
them, V ere then treated by the trustees of the 
will as pait of the residue, and in 1814 were 
sold to a person from whom the defendant 
subsequently purchased. The plaintiff, while 
an infant, became entitled, in 1831, by the 
deaths of his father and elder brother, to the 
manor under the devise. He attained twenty- 
one in 1849, and soon afterwards filed a bill 
claiming the three allotments as part ot the 
manor:— Held, that, as to each allotment, 
there had been, under the circumstances, an 
extinguishment of the copyhold in the manor, 
and that they all passed to the plaintiff under 
the devise of the manor. S. C. 3 Be G. M. & G 
782; 18 Jnr. 915; 22 L. J., Ch., 571. 

4. Tile demesne lands of a manor previously 
granted in fee do not become reunited to the 
manor, if purchased by the lord, as they would 
do if they had reverted to him by escheat. 
Pelaoherois v. PeUcheToh, 11 H. L. Ca. 62 • 10 
Jur,N. S,886; 13 W. R. 24; 10 L. T., n’ S 
884; 4N. E, 501. ’ ’ 

If the demesne lands of a manor areticated, 
in a conveyance of them in fee, as a distinct 
property, as, for instance, being conveyed by 
the lord in fee without being accompanied by 
a declaration of the feoffor’s title as lord, or 
being described as lauds held of the manor, 
blit only as lands situate, lying, and being 
within the manor, they are severed from the 
manor, and cease to form part of it, although 
the rents and dues may remain. Ib. 

On re-purchase, by the lord, of the fee-simple, 
he will hold of the chief lord. 75. 

They will, on such ro-purohaso, again form 
pait of the manor, so as to pass under that 
ciescnption made in a will dated anterior to 
the purchase. 75. 


XVIII. MESSUAaE. PBEMISES, 

5. A testator devised his freehold messuage, 
tenement, or dwelling-house, with the yard, 
btablcs, and appurtenances, in Cavendish 
Square, together with the household furniture 
and eficcts therein, unto liis widow for life: 
and, after her decease, he devised the same 
messuage or tenement, and premises, with the 
appurtenances, unto his son, his heirs and 
assigns : Held, that the household furniture 
passed to the son. Sanford v. 7/*5y, 4 B, J., 
Ch , 23* * 

™ messuage and premises, 
situate No. 4, -- — len:aco’’:—Held, to include 
? garden-ground on the opposite side 
of the street from the house, but for some time 
let and occupied with the house. PMon v. 

J ^ N*. S., 611 J 11 W. B. 

Vrv ; f" f Oh., 374. 

7, Testator took a conveyance of all that 
messuage or tenement, garden, fold, yard, ml 

Fhf House Eatea, ydfeb 

the barns, stables, cider mill, and oiitbuMlugSi 
containing 1 A, 3 b. 1b./^ together ’With ether 
enumerated pieces of land amounting to 41 
acres, which estate was ordinarily called the 
« testator devised 

all that my freehold house and premises 
called upper House” uoon rerfai-n trn».fc 3 onH 
gave all the rest-. 
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— Held, that the whole estate called Upper 
Hoas’e, and not meiely the house and gaiden, 
passed under the devise of “ all that my free- 
hold house and premises.” Moss v. Fm/, 3 
W. B. 652; X Jnr., N. S., 751. 

1. By his will, a testator gave “ all that my 
messuage, partly freehold, and partly lease- 
hold,” in Cannon Street, according to the 
nature and tenure thereof, respectively, in 
trust for his widow for life, or, as to the 
leaseholds, for so long as the term and inteiest 
in them should exist, with remainder over. 
After the date of his will, the revel sion in 
fee of the leaseholds was purchased hy, and 
conveyed to, the testator : — Held, that the 
fee of the whole passed under the specific 
gift of “my messuage” at 0., and that the 
rest of the devise was descriptive. Miles v. 
Miles, 35 Beav. 191 ; 1 L. B., Eq , 462; 12 Jur., 
H. S., 116; 35 L. J., Ch., 815; 14 W. B. 272; 
13 li. X., N. S., 697. 

2. The word “ premises ” where in a will it 
is not used in its primal y meaning of 

is equivalent to appurtenances. 
Mead v. Mead, 15 W. K. 165. 

Therefore, where a testator excepted from a 
general devise the yaid and premises where 
he carried on his business, a house adjoining 
to and communicating with his business pre- 
mises, and in which he resided when he caixied 
on his business, was not included in the excep- 
tion. Ib. 

3. A testator, hy will, after giv ing annuities, 
directed that the suiplus of the rents, profits, 
and inteiest of his real and personal estate 
should be applied by his trustees in the 
reduction of mortgage and other charges upon 
his estates. Subject thereto, be delivered 
his S. estate to trustees for his sons for life, 
and empowered his trustees to permit the 
pieison entitled for life or any gi eater estate in 
the propel ty, to occupy the mansion, garden**, 
and “pieinises” rent free. The home iaim 
had no farm-house, and the farm buildings 
and faim were occupied by the testator at the 
time of his death : — Held, tl at the woid 
“premises” mist be taken to mean property 
in immediate connection with the mansion 
and without which the mansion could not 
be conveniently occupied, and that it did 
not include a iarm occupied by the testator 
and near the mansion-house, but not 
otherwise necessary for its convenient cccu- 
paticn than as a means of sup]»lying it with 
necessary farm pioduce. ZctJdmdffe v, Zefli-^ 
bridf/e, 4 l)e G. & J, 35 ; 31 li. J., Ch., 737 ; 
10 W» H. 449 ; 6 L. T., H. B„ 727. See S. C, 7 
Jur., H. S., 296 ; 30 L. J., Ch„ 3B8 ; 4 L. T., 
N. S., 127 ; 3 De G. F. & J. 253. 

ConstTUGtion of these Words tTiuhr lands 
Claws Aci] Sec Lakds Clauses Aot, Y, 


XIX. MOOTY. SECTOITIES FOB MOHEY. 

1. i¥wy, 7819. 

2. Moneij. IVhetlef- it passes Bfoeji, 7820. 

3. Morhey^ Smerlfiesfar Money, 782J. 

1 8ec%kties for Money. Whether it passes 
Btoeh 7821, 

5. Money Mw or Oming, 7822. 

' f I#,/ Mw on Mortgage, 7822* 

] f*. ^Mbney I die pomssed of, 7823* 


8. Mofiey. Meady Money, Securities for 

Money, WhetMr it passes a BanMng 
Account, 7823. 

9, Meady Money, 7824. 

10. Memainder of Money, 7825. 

11. Massing the General Memdimry Mstate, 

See XL. i. ^ post. 


1. Money. 

4. The word “ money ” by itself, in a will, 
means money strictly and nothing else ; but 
w’hen used in connection with other words, it 
may have a much more extended signification, 
Glendening v. Glendening, 9 Beav. 324. 

5. A testator, after directing payment of 

debts, gave to his wife for life the interest of 
all sums of money he might die possessed of ; 
after her decease he gave all such “ interest 
money ” to his daughter for life ; and after 
her decease he gave the principal and interest 
to be divided between his daughter’s children. 
The testator, at his death, was possessed of 
455Z. cash, besides furniture, farming stock, 
and a farm at a yearly tenancy : — Held, tir t 
theie was a specific bequest of the money only, 
and an intebtacy as to the rest of his property, 
and that the debts must be paid out of his 
general estate. Lamer v. lamer, 26 L, J., * 
Ch., 668. I 

6. The word “ moneys ” in a codicil : — Held, 
to comprise not only all moneys in hand, but ? 
also all moneys due to the testator, whether j 
upen seciuity or otherwise, notwithstanding 
expiess mention made in the will of “ monejs 
and securities for money.” langdalc v. 

feU, 4 Kay ^ J. 426; 4 Jur., N. 8,, 706; S7 . 
L. J., Ch., 705 ; G W. B. 862. 

7. A bequest of a cabinet with whatever it * 
contains, “ except money,” will not pass a pro- 
missory note payable to the testatrix of a data 
anterior to the will, and which, at her death, 
w^as found in the cabinet. Mead v Bfemart, 4 
Buss. 69. 

8. A testator hequeathod to A. B. all his 
ships and money due to him at the time of 
his decease : — Held, that freight earned by a 
ship under a charter-party executed after the 
date of the wall, and in respect of a voyage 
not completed miti^ after the testator’s deatiq 
did not pasb to A. B. either as “money due” 
or as incident to the shi]>. Steplwmom v. 
Bomson, 3 Beav. 312 ; lU L. J„ K S., Oh., 93 ; 

4 Jur. 1152. 

9. Tru‘'tees who had a power to soli and 
moxtgage and manage and receive the rente of 
an estate, were directed to pay a life annuity 
out of the rents or any other moneys held by 
thorn upon the trusts:— Held, that “other 
moneys” referred to those ejusdemgmsris, and 
that the annuity was payable oat of income 
only, and not out of capital. Clifford 
Armdrll, 27 Beav. 209. 

16. Testator devised his esiato In Leicester* 

I shire to trustees upon trust to sell the same, 
ami also Ms books and stock, either together 
or In parcels. lie afterwards disposes ^ol iha 
moneys to aiiso from the sale of his LeipiSter* 
shire estate. As the estate, books# and tetook 
might have been sold in one lot, and the pro- 
duce was to form one common fund 
that the disnosition of the moneys to arlw 
from the LelcestersMre estate, extended w / 
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tlm books and stock. Nmlurgh {Earl) v. 
Myn, 4 Rnss. 464 ; 6 L. J., N. S , Ch., 153. 

1. A testator bequeathed to his wife all his 
household furniture, plate, horses, carriages, 
stock, and all the money he might have, 
subject, however, to the payment of his debts 
and funeral and testamentary expenses, and 
to the erection of a suitable monument over 
him. After the date of his will the testator 
agreed, in writing, to make a grant in per- 
petuity of certain lands of which he was 
seised, in consideration of a fine of 1,250Z. 
At his death the agreement remained uncom- 
pleted, and the fine was unpaid by the intended 
giantee, who was, however, willing to pay on 
getting a proper discharge. The will contained 
no further residuary gift. The lauds to which 
the agreement related had been devised, in 
events which happened, to the testator’s wife, 
d%m%te mduitate^ with remainder in trust for 
charitable purposes Held, that the fine of 
1,2002 did not pass to the wife under the 
above-mentioned gift of money.” JOillon v. 
M^Donmll, 7 L. R,, Ir,, 335. 

2, Copyholds held to pass by tbe woids 
“money, propertjr, and ejects,” aided by the 
context. Streatjield v. Coojyer^ 27 Beav, 338. 

2. Money. Whether it passes Stock. 

3. Request of “ all the testator’s money in 
the Bank of England ”:~Held to pass stock in 
the funds, testator having never had any cash 
in the Bank. Gallim v. N'oUet 3 Meriv. 693. 

4. Stock in the funds held in trust for the 
wife for life, with remainder as the husband 
should appoint, and in default to his executors, 
administrators, or assigns :~-Held not to pass 
under the will of the husband by the words 
“money he might have in the books of the 
Governor and Company of the Bank of Ing- 
tod.*’ Ilmell v. GayUr, 5 Beav. 157 ; 11 L. J., 

K a, Ch., 398. ' 

5, A testator, by his will, appointed A. and 
B* to be his executors, to take and receive all 
moneys that might be in his possession, or due 
to him at the time of his death, to be by them 
placed in the funds or otherwise laid out on 
security, the interest thereof to be paid to his 
wife for her life, and directed them, after her 
death, to divide the moneys held in trust by 
them between his two nieces. The testator had 
at Ms death only a small balance at his bankers 
and the sum of 1,200A consols:— Held, that the 
consols were disposed of by the will under the 
terns of moneys. Wmte v. ComheSy 21 L. J., 
On., 814, 

6. The word “moneys” in a will extended, 
upon tile context, to sums of stock, mrelav 
V. MmMymy 5 Jur., H. S., 12. 

7, A^, jfKissessed of stock, made her will, and 
bequeathed “all the money I may die nos- 
se^ed of.” She died possessed of no money 
but of some personal chattels:— Held, that her 
mention could only be applied to the stock, 

Tom part of the residue. Chapman v. 2iev^ : 


hi 


. A testatrix bequeathed specific sums of South 

Sea Stock and 32. 5^. per cents, to her sister for 
5 life. At her death she left thi«! money in trust 
, to her niece, “ to pay certain legacies* ” which 
, did not exhaust the whole. She authorised her 
1 sister and niece (who were her executrixes) to 
sell out the residue of “ her money ” in the 
32. 5s. per cents, over the sum she had men- 
tioned for payment of her debts, and proceeded 
“ then if there is any surplus money I give it 
tomy niece”.— Held, that the niece took the 
siiiplns of both the funds. Id. 

9. Shares in an assurance company, enclosed 
in an envelope, and endorsed “ to be considered 
as ready money, and given to ” the testator’s 
wife .—Held, “ to pass under a bequest of ” all* 
sum and suras of mone> that might be in the 
house. Enight v. Xnlght, 2 Gifi. 616: 7 Jur. 
N. S., 893 ; 30 L. J., Ch., 645 ; 5 L. T., N. S., ?£* 

10. A testator bequeathed all and every his 
household furniture, and other effects, “ and 
also all and every sum or sums of money 
which may be found in my house or be about 
my person or due to me at the time of my 
decease, and also all my stocks, funds, and 
securities for money, money due on bonds, 
bills, notes, or other securities which I may 
die seised, possessed of, or entitled to, and of 
any kind and description whatever, my will 
and intention is that my executors do and shall 
pay the same to H.” The will contained no 
residuary gift -.—Held, that shares in joint 
stock companies which belonged to the testa- 
tor passed under this bequest. Merdert v 
Marriso)iy 17 W. R. 523 j 20 L. T., N. S., 386. 

11. A testatrix made a bequest of “any in- 
teiest or moneys to which she might be en- 
titled on behalf of her late husband.” At the 
time of her death she was entitled to a re- 
versionary interest in consols and to other 
property, outstanding in the names of trustees, 
but to which she might at any time have 
obtained possession. As to one-third of the 
whole of this property, she had become directly 
entitled thiough her husband, and as to the 
other two-thirds through her infant son, who 
had acquired the same as one of the next of 
kin of his father Held, that the whole of 
the property passed under the bequest. Mov^ 
seij V. Stmrty 23 L. T., H. S , 644. 

StoehMwhded.’] 12. A testator bequeathed 
to his sister a legacy of 1002. of good and 
lawful money of Great Britain, to be paid 
to her free from all expense, and a legacy of 
^2. to his nephew, and the rest of his money 
to be equally divided between his brother 
and his niece. At his decease, his prooertv 
consisted of 6002. 3 per cent/ coLds?and 
1192. m sovereigns Held, that the stock did 
not pass under the word “money;” under the 
words “from all expense,” the legacy of 1002. 
was to be paid discharged of duty. Gosden v.* 
Scmenl, 1 Myl & K 56 ; 2 L. J., N. 8.. Oh., 

13. Under the following be^nest, “to mv 
brother, the whole of my money for Ms life 
at ins death to be divided between my two- 
meoes, Rebecca and Mary ; my clothes to be^ 
likewise divided between them; my watch 
and trinkets for my niece, Mary. I likewise 
decto the longest survivor of my nieces is 

^ become possessor of tl^e whole money’" 
Xhe; testatrix died possessed of certain sm 
> of re^y money; ok cash,, but of ec 
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siderable sums of stock:— Held, that stock 
did not pass. Zom v. Shomas, 5 De H. M. & 
a. B15; 18 Jur. 563; 23 L. J., Ch., 616; 2 
W. B. m ; 2 Iq. Bep. 742. Affiiming 2 W. E. 
252; 1 Kay 369 ; 23 L. J., Oh., 453. 

1. Stock in tie funds, in wMch a testator 
bas a reversionary interest, will not pass by 
a bequest of “my goods and fnrnituie, my 
plate and linen, all money and notes that 
may be due to me at my decease.” Cowling 
Y. Cowling^ 26 Beav. 449. 

2. Testator, after giving certain annuities, 
gave to H. all bis books, plate, linen, china, 
wearing apparel, watches, jewels, and money 
(except his money at his bankers or in the 
funds, or placed on security), and all other 
property not otherwise disposed of. He sub- 
sequently, after directing that if the rents, 
etc., should be insufficient to pay the annuities 
they were to be reduced ratd^ directed 
that upon the decease of the annuitants the 
whole personal estate was to be invested in 
Government securities and transferred to 
certain societies : — Held, that money ^ must 
be taken in its strict legal sense, and did not 
include foreign stock and stock in various 
railway companies, the object of the exception 
being to restrict and not to enlarge ; but that 
“ all other property ” was not confined to ar- 
ticles ejnsdem generis with those preceding, but 
must ha\e an extended signification as to the 
personalty: — Held, also, that there was an 
immediate gift to the societies, subject to the 
fund remaining in its existing state of invest- 
ment to pay the annuities, the investment in 
Government securities being postponed until 
the death of the last annuitant. Ztidlorv v. 
Stevenson, 2 W. B. 675 ; 5 W. R. 828. 

3. A testator, after staling “as for his 
worldly goods and chattels, he bequeathed 
them as follows:” gave certain pecuniary 
legacies to his sons and daughtei, and then 
bequeathed to his daughter “all things in 
the house remaining” of whatever kind, an<l 
“ all moneys both in the house and out of it.” 
There was no other gift of his residual y estate. 
He had some moneys both in the house and 
out of it at his death. Ho had also consols 
standing in his name, and some shaies in a 
benefit building society :— Held, that the 
bequest of “moneys” was specific, and that 
it did not carry the consols, the shares in 
the building society, or the lesiduary personal 
estate, Collins v. ColUm, 40 L. J., Oh , 541 ; 
12 Jj. R,, Kq., 455; 24 L. T., N. S., 780; 19 
W. li 971. 


3. Money, Securities for Money, 

4. An unpaid legacy bequeathed to a tes- 
tatrix does not pass under her will by the 
words “moneys, and securities for moneys.” 
Me Mmo7i, 34 Beav, 494; 11 Jur., H. S., 835; 
34 L. J., Oh., 603 ; 13 W. R. 799. 

A., a manied woman, died in 1858, having 
bequeathed her money and seemities for 
moneys to one, and all her separate personal 
ostate and efiects not thereinbefore disposed 
of to another. In 1863, A.’s mother died, 
having bequeathed to her a legacy and half 
her residue, and which bequest was sa’ied 
irom lapse, by 7 Will 4 & 1 Vici., c. 26, s. 33; 
that this legacy was passed under 


the residuary, and not under the specific,, 
bequest in A.*s will. Ib. 

5. Money of the testator, in the hands of 
his salesmaster, does not pass under a bequest 
of all his ready money, and securities for 
money, there being no evidence that the sales- 
master acted as the banker of the testator. 
Smith V. Butler, 3 d. & L. 565 ; 9 Ir. Iq, B.. 
398 ; B. C. 7 Ir. Eq. B. 467; 1 J. & L. 692, 

6. Bank notes, being always regarded, by 
common usage, as cash, cannot be considered 
as a security for money. South eot v, Wutsm, 
a Atk 233. 

7. Under a bequest of “ money, and securi- 
ties for money,” an I. 0. TJ. held by the 
testator at the time of his death : — Held, not 
to pass. Barry v. Harding, 1 J. & L. 475 ; 7 
It. Eq. R. 313. 

8. A. and B. were both domiciled in England. 
A. lent B. money on an English bond payable 
to him and his executors. Afterwards B. 
gave A. a heritable bond, charging lands in 
Scotland, as an additional security, and made 
payable to him and his heirs at a dificerent 
time, and with a different rate of inteiest. On 
the death of A.:— Held, that the English 
bond was the primary security, that it did not 
merge in the Scotch heritable bond as thejm 
QiohtUus ; and that the debt passed under A.*s 
will executed according to the English, but 
not according to the Scotch solemnities, under 
the general term “securities for money.’^ 
Cusf V. Coring, 18 Beav. 383 ; 18 Jur, 884 ; 24 
L. J., Gh., 808; 2W.R. 370. 

Mhen Suffie^ienf to pass Zegal Mstafe of 
MortgageeJ] See XXXVI. I. 2 ante. 


4i Securities for Money. Whether it passes 
Stock. 

9. The words “securities for money,” in a 
will, pass stock in public funds, unless force of 
expression is controlled by context. Queere, 
as to hank stock. Bescohy v. Pack, 1 Sim. & 
S.500; 2L. J., Ch., 17. 

10. Stock included in a will under the word 
“ securities,” legacies being charged for which, 
the securities properly so called were not 
sufficient. Bichs v. Zambert, 4 Ves. 725. 

11. A testatrix bequeathed the residue of her 
property, of whatsoever nature and descrip- 
tion, “ not being ready money or securities for 
money,” to three legatees: — ^Held, that stock 
in the 3 J per cents, was included in the excep- 
tion, and, therefore, did not pass to the 
residuary legatees. Buelcman v. Ives, 6 L. J,, 
N. S,Ch., 197; S. C. nom, Mielman v. Ims^ 
1 Jur. 234. 

12. 0. by her will gave all her “ money and 
securities for mouey of every description: 
Held, that these words did not carry Bank of 
England stock, shares in a canal company, or 
moneys invested on mortgage by and in the 
names of the trustees of the will of F,, a prior 
testatrix to whose estate O, was entitled^ as 
residuary legatee, subject to an outstanding 
unpaid legacy; but that the same words 
carried first moneys which had been advanced 
on mortgage by F, herself, and allowed by 
her trustees for sixteen years after her death 
to remain invested on the same mortgage ; and, 
secondly, moneys which had been advanced 
by F. on mortgage, and on the mortgafi> 
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having been paid oi¥ after her death had been 
received by one of her Imstees as agent for 0. 
O 0 U V* £:mj)e, 38 L. J , Ch , 6i 2 , 8 L. E , Eq., 
434 1 20 L T., K S., 8G7; 17 W. E. 1090* 

0. Money Due or Owing, 

1. Testator bequeathed to A.B. all his ships 

and money due to him at the time of his 
decease .-—Held, that freight earned after 1 is 
decease under a charter-party executed befoie 
that e'^ent, but after the will, did not pass 
either as “ money due ” or as incident to the 
ship. Dowmi^Z Beav. 342; 10 

L. J , N. B , Oil., 93 ; 4 Jur. 1152. 

2. A testatrix, who was entitled to a distri- 
butive share of the assets of an intestate, to 
whom, at her death, no administration had 
been taken out, bequeaths “ all such sums of 
money as should be owing to her, at the time 
of her decease, fiom Gr. B,” These words will 
not pass her beneficial inteiest in a sum of 
money which was then due from G, B. to the 
estate of the intestate* Collins v. Doiile, 1 
Eass. 135. 

3. Bequest of “ all sums of money due to me 
at the time of my decease.” At the dea tli of the 
testator, A* was under an unascci tallied liability 
to him for a breach of acov enaut m a lease * — 
Held, that the damages recovered in an action 
brought by the executor against A. for the 
breach, passed under the bequest, as the 
action merely asceitained the amount of what 
was due to the testator at his death. Bide v. 
Maffko% 29 B. T., H, B., 451 : 17 L. R., Eq., 
76; 43 L. J., Oh., 86. 

4. A teslatrix ma6e a specific disposition 
Of property, including “all sum and sums of 
money which shall be due and owing to me at 
the time of my decease,” and gave tlie residue 
of her personal estate to otl ci i^crsons. At th e 
time of her death m 1 781 , she was one of the two 

ctf Mn of her son who had died inlc state 
th 177S. The son was the residuary legatee of 
biA lather, who had* died in 1776, In 1800 a 
was made for taking the accounts of a 
pftrinmship m which the father had been en- 
gaged, and which had been dissolved by the 
death of i he other paitner a few months before 
the father’s death. In 1820 the represenl <iti\ es 
of the sill viving executor of the father pmd into 
court a sum of money on acroimt of what w'as 
due Horn the executor to tie fath r’s estate in 
respect of moneys coming fiom tlie paitner- 
ship* Noihiiig was showm as to the state of 
the partnci^lip a^-sets oi of Ihe estates of the 
father or son at the time of the d(>ath of the 
testatrix Held, tiat the moiety of the 
testatrix in the fund in question did not pass 
Under the gift of “sums of money due and 
mnng to me at the time of my decease ; ” but 
under the nvsiduary bequest, it not bun^ 
shown that the assets weie at her death in 
' such a 8ta(e that her share conM bo treatoil as 

i , I fW;“! Martin 

' ■ li ^ J-< Cb- 342 ; 

3785 28 1. T., N. S., 427. 
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estate, the trusts of the term being, at the 
request of B. to raise and pay to him by de- 
mise, sale, or mortgage, or out of the rents, 
the sum of 1,500?, and in the meantime' 
and until the whole of this sum should be 
raised upon tiust, to psiy to B. interest at 47. 
per cent. Held, that the 1,500Z. thus charged* 
upon the land passed under a specific gift 
111 B.’s will of “all the mone'^s whatsoev^er due 
to me on mortgage ; and all debts owing to 
me on an account.” Brown v. Brown, 6 W. R. 
613; 1 L. T., N. B., 297. 

7. A bequest of “all money which at the 

time of my death be due or owing to 
me on moitgage from any person or persons,” 
does not include a sum chaiged upon the 
estate of which the testator was tenant for 
life, to which he had become entitled as the 
representative^ of his own younger children 
who had died intestate audunmanied. Poidett 
{Marl) v* Hood, 12 Jur, H. S., 85; 35 L. J., 
Ch., 253; 14 W. R. 298; 13 L. T., K. S., 783: 
35 Beav. 234. ' ’ 

8. A testator by a specific devise bequeathed 
to A. a mortgage-debt on estates in Ireland 
amounting to ^10,000?. due to him from S. At 
the time of his death there was not this sum 
due to him on the mortgage, but only 6,781?. 
He, however, held a Judgment against S* for 
771?., registered and re-iegistered according to 
the Irish Act, 13&14 Viet., c. 29 Held, that 
the 3udgment debt, being duly registered at 
the time of the testatoi’s death, passed to A. 
under the devise oi the 10,000?. moitgage debt. 
Puxleij V. Puxley, 8 L. T., K. S., 570; 1 H. R. 
509. 

The testator lecited in liib will that he had 
conlia.ted for the puichase of faims, and 
had paid off and taken atiansfei of a mortgage 
thcieon from J. He diiected that the pur- 
chase and conve}anco should be completed, 
and sjjecifieally devised these farms to B. 
as jjait of his estate at L, .—Held, that the 
devisee was not entitled to the inteiest on 
the moitgage debt bciween the death of 
testator and completion of the puicha&c, 
Ih, 

9. Testaiiix, mortgagee ofan estate, of which 

her brother was tenant for life, and having his 
bond for some arream of interest, bequeathed 
to } im the prears of her moitgage on his 
estate ; likew ise a bond fiom him in her posses- 
sion; half of the moitgage money was paid 
befoie the will : tl e pi uicipal mortgage money 
dees not pass. Hmiiltim v. Lloijd, 2 Ves. J. 
416. 

10. Specific bequest of all moneys, stocks, 
funds, shares, and other securities, ** except 
mortgages on real and leasehold security’?: 
—Held, that mortgages on turnpike road 
tojls and toll-houses, were mortgages on 
real secuiity, and came within the exceptloii 

£ 

ti: 4 

11. whether a debt, by? ^ 

deposit of gems, with a written memo||i4lbj| 

emnow<’»i*ino‘ fW/s. **»¥.«/•! ’i-is ^ 
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L Bequest of the debts that shall be due at 
the death of the testator, by xnoitgages, bonds 
or open accounts fiom certain peisons, ex- 
tended from the explanation of a similar 
bequest, by another clause, to debts of every 
description ; therefore, including judgments. 
Benhonse v. Mitchell^ 11 Yes. 352. 

Legal Mstate of Mo^igagee pass ] See 
XXXYI. I. 2 an;te. 


7. Money I die possessed ol 

2. A gift by a testatrix of “ any money of 
which I may die possessed,” includes casli in 
the house and money at the bankers’, and any 
money of which, at the time of her death, she 
might ha\e claimed immediate payment; but 
not the apportioned pait of an annuity, or of 
interest payable to her which had accrued from 
the last stated days of payment to her death, 
nor a legacy due to her which had not been 
acknowledged as at her disposal. Bijfom v. 
JBrmdreth, 16 L. R, Eq., 475; 42 L. J., Oh., 
824; 21 W. R. 942. 

3. Testatrix, after giving the residue of her 
nloneys, securities for moneys, goods, and 
personal estate to M. by will, by a codicil gave 
ail the residue of the moneys of or to which 
she might at the time of hei death be possessed 
or entitled, to X. : — Held, that “moneys” in 
the codicil inrluded not only moneys actually 
in hand, but also moneys due to the testatiix 
on security or oil crwi&e at the time of her 
death. Lang dale Whit fields 6 W. R. 8G2; 
1 Kay & J. 426; 4 Jur., N. S, 706; 27 L. J, 
Oh , 795. 

4. F. was at the time of his death entitled 

to an estate in fee simple, subject to a mortgage 
debt, which was \estedin trustees for his wife 
during her life, and afbr her death for him 
absolutely: — Held, tliat such reversionary in- 
tcicst passed under his will by a bequest of 
“sums of money upon leal sccuiities which 
he should die possessed ot or in anywise en- 
titled to,” and did not fall into the residuary 
bequest. v. CoUuit 17 W. R. 878; 

8 L. E., Bq., 338. 

5. A testator gave to liis w ife “ any money 
that he might die possessed ot, or which 
might be due and owing to him at tic time of 
his decease ” .-—Held, that the money receiv- 
able under a polity of assurance on* his own 
life to which the testator was entitled, passed 
under the bequest. Beitg v, Wdk&nt 4 Jj. E., 
Ch., 674; 17 W. E. 778. 

6* A testatiix, wrhose only property consisted 
of a small sum in consols, bequeathed, after 
the payment of her debts, “ all the money she 
might die possessed of” to her brother and 
sister, and she ga\e her other property to her 
executor Held, that the stock passed to the 
brother and sister under the word “ money.” 
Chapman v. BegnoMs^ 28 Beav. 221 : 6 Jun. 
X. a, 440 J 29 h, J., OK 594 ; 8 W. E. 403. 


8. Money. Ready Money, Seourlties for Money, 
Whether it passes a Banking Account 

Bequest of “all my moneys”;— Held to 
include two balances standing to the credit ol 
•the testator athis bankers’; one upon an ordinary 
current account, the other secured by deposit 


notes bearing interest. Planning v. Purcell, 7 
; Be G. H. & G. 65. 

Seeiis, as to a sum of money returned to the 
tefrtator’e. personal representative by stake- 
holders with whom the testator had placed it 
to abide the result of a wmger which remained 
undecided at his death. lb. 

A testator by his wall bequeathed to his wife 
all his monejte, household furniture, plate, 
books, linen, weaimg appaiel, etc., and his 
lesidue to his w ife fur life, and after her death, 
to his childien. The testator had, as a house 
of ^business, a tavern and betting office, and a 
private lesidcnoo, both containing furniture, 
and he lived ab tl c lattei, but sometimes slept 
at the foimer. At t lo time of his death he 
had at a bank 2,000Z, on a common banking 
account, and 5,00l)Z un a deposit account, for 
wdrich lattei inteiest was allowed ; ho had 
placed 6,OOOA with certain shareholders to 
abide the event of a bet, and after his death it 
was lepaid to his administiatrix, and ho held 
moneys tor wagers, some of which were decided 
in his lifetime, but others not; all of which 
the administiatrix paid .—Held (affirming 23 
L. J , Oh., 423; 2 W R. 352; 2 Eq. Rep. 616), 
that the 2,000A and the 5,000Z, deposit account 
passed to the widow under the word “ mone.> s ” : 
— Held also, but reversing the same decision, 
that the 6,OOOA did not so pass. S, 0. 21 H. J., 
Ch., 523 ; 3 W. B. 273 ; 3 Eq. Rep. 387. 

^8 J. B., at his death, had a balance due from 
his banker, and was also entitled to a sliaie of 
the balance due to A. B. from his brother, A. B. 
having received moneys for him from time to 
time, and with his knowledge paid them to his 
own bankeis as his own moneys; but J. B.had 
no concern with A. B.’s fcankois, nor did they 
know that he was in tei vested in the moneys 
paid by A. B. J. B. bequeaths all his mniiey 
in the hands of any banker ; — Held, that ids 
balance at his own bankers’, and also his share 
oi A. B.’s balance, will pass; and that evidence 
is admissible to show that he so intended, 
Jlemtng v. Whittam, 3 Sxm. 493 ; 1 L. J , H. S , 
Ch , 91. 

^ 9. Under a specific bequest of personalty a 
gift of money will not include money at a 
banker’s. Lormq v. Thomas^ 5 L. T., X. S , 260. 

10 Abequestof“ieady money” comprehends 
money of the testator in the hands of his 
banker. ParlmY. Marclmni, 1 Y, & Coll. C. C. 
290; H L. J., N. B., Ch., 223; 6 Jur. 202. 
Affirmed as to “ready money ” comprehending 
money at bankers’, 1 Ph. 336; 2 Y. & Coll 
C. C. 279 ; 12 h. J., X. S., Ch., 314 ; 7 Jur. 457. 

11. Where a testator gives to one person “all 
his moneys in hand ; ” and to another “ all his 
moneys out on securities ; ” the balance at his 
bankers’ will pass as money in hand. Vawm 
V. Pegmids, 5 Buss. 12 ; 0 L. J., Ch., 172. 

1 2. Tlie testator directed his debts to be paid 

out of his ready money, and then gave his 
furniture, plate, etc., and the residue of his 
ready money, on certain trusts. The testator, 
at the date of his will, kept his money la his 
own houhe, and had no banker, but at Me death 
he had 3,190^. at his banker’s, and 1061 cash 
at home:— Held, that the money at the banker’s 
passed under the term “ready numey.” TmUr 
V. lJur. 401. 

18. “ I give to my wife all my ready money 
at my banker’s, in my dwelling-house, or 
elsewhere ; by which I mean money not invested 


i' 
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in security or otherwise bearing interest, but 
what I may have in hand for current expenses 
at the time of my decease ” : — Held, that cash 
balances in the hands of the testator’s bankers 
and of his agent, and dividends of stock due 
at the testator’s death, passed by the bequest ; 
but that the rent of a house, and the inteiest 
of a sum due on mortgage, did not pass. J^ryer 
V, Manhn, 11 Sim. 55 ; 9 L. J., N. S., Oh., 337. 

h Cash of a testatrix at a savings bank, as 
to which she had given notice requiring pay- 
ment, and which only awaited her receipt : — 
Held, to pass by a bequest of all her ready 
money. Me JPmell, Johns, 49; 5 Jur., N, S., 
331. 

But sums secured to her on notes of hand : — 
Held, not to pass by that bequest, although 
;pr€Ceded by a direction for payment of her 
fnneral and testamentary expenses. Tb. 

2. A testator had at Ms death two sums of 
money at his banker’s, one on a drawing 
account, the other on deposit, for which no 
notice of withdrawal was necessary ; and he 
was also entitled to proportionate parts of two 
pensions, and of interest on mortgages, and of 
dividends on shares and stocks ; — Held, that 
a gift of his “ready money” passed the two 
Sums upon drawing and deposit account, but 
not the pensions, interest, or dividends. 8tdn 
V. Mitherdmi, 37 L. J., Ch., 369. 

3. A testatrix, by her will, after doming her 
real estates on trust for the plaintiff for life, 
with remainder to her children, empowered 
the trustees to permit the personal estate 
invested at her decease in or upon any stocks, 
funds, or securities whatsoever yielding interest, 
to continue in the same state of investment, 
and bequeathed these socmities upon trusts 
similar to those respecting her real estates. 
The testatrix had at the time of her decease 
1,000?. at her bankers’, who allowed interest at 
the rate of 2| per cent, per annum upon all 
balances remaining in their hands for one 
year Held, that as the sum in question was 
a debt secured only upon the personal credit 

} •, of the bankOTS, it did not fall within the bequest 

** s^urities,” and was therefore undisposed 
V. MdHley, 21 L. J., H. S., Ch., 
399. 

4. A testatrix, having money placed with 

f her bankers on deposit notes, being receipts 

for the money to account for on demand, gave 
“ all bonds, promissory notes and other securi- 
ties for money in mj hands at the time of my 
decease, and all moneys due thereon,” upon 
certain trusts :--Held, that the bankers’ deposit 
notes were not included in this bequest, but 
'pmsea under a residuaiy clause. BopUns v 
M-m, 19 L. R, Eq., 222 ; L. J., Ch., 816 ; 
31 L. T., m S., 820; 23 W. E. 227. 

^ ^ 9. Beady Money, 

‘ ^ ^ gave all his ready money to 

■ If ^ hatt-yeara’ diTidends 

ll i f * he had not received the 


^ ^ f I ^ ^ in 


1 Y. & Coll. C. C. 290 ; 11 L. J., N. S., Ch., 223 • 

6 Jur. 292. Affirmed as to “ ready money 
comprehending money at bankers’, 1 Ph. 356 »• 

2 Y. & Coll 0. 0. 279 ; 12 L. J., N. S., Ch., 314 • 

7 Jur. 457. ^ 

gi/tere, whether a bequest of “ ail the rest 

and residue of my ready money, securities for 
money, and moneys in the funds,” will com- 
prehend property of that description acquired 
after the date of the will Ib, 

7. E. L. P., in May 1847, placed money in 
the hands of his agent, J. C., for investment 
on mortgage, and in April 1848 bequeathed to 
his wife all his “ready money and securities 
for money, money in the funds, and money in 
the bank or banks (if any), due and owing to 
him at the time of his decease.” J. 0. died in 
October 1847 without having invested the fund 
but retained it in his hands ; and E. L. p! 
died in J uly 1848. In administering the estate 
of J. 0., a claim by the executor of E. L. P. for 

I the amount, subject to a deduction for money 
I due by E. L. P., was allowed Held, that the 
I sum due from J. C.’s estate to the estate of 
E. L. P. passed to the wife of the latter under 
the above bequest. Cho/ise v. Wayster, 18 Jur 
849; 23 L. J., Oh., 496; 2 Sm. & G, 296; i 
Eq. Rep. 789. 

Held, that though the money did not pass 
under the words “ ready money,” yet following 
Marber v. Mzrebmt, 1 Ph. 366— looking at 
the whole frame of the will, and the intention 
of the testator as indicated by the context — 
the money did pass, and was the legatee’s 
g^oney m the Mmds of the agent’s executors. 

8. Bequest of the residue of the personal 
estate “not being securities for money and 
macly monej’’,” to A. B. : — Held, to pass stock 
ill the funds. The construction of the words 
“ secuuties for money ” must depend upon the 
context. MiWmm v. Iws, 1 Jur. 234 * S. 0. 
nom. Buchnan v. Ives\ 6 L. J.. ]SI 8 Ch * 

197. > • «., V.U., 

9. Money in the hands of the salesmaster, 
whom a testator was in the habit of employino*, 
is not “ ready money ” within the meaning of 
these words in a will Smith v. Butler. 9 
Ir. Eq. E. 398 ; 3 J. & L. 565. 

A testator directed that his debts, and all 
charges and incumbrances affecting his estates 
should be paid by the application in the first 
instance of all ready money and securities for 
money which he should die possessed of ; and. 
he charged his estates of 0. exclusively with 
tlie payment of such, if any, wHoh should 
remain after such appHoation. He devised 
his real estate to trustees and their heirs as 
to the rMidue thereof not before disposed of 
(which included 0.), to the use of his wife for 
her life; and he bequeathed to her, in chse 
she should survive him, all his personal pro- 
perty not before bequeathed. He then be- 
queathed a legacy, payable immediately after 
Ms decease, and gave, devised, and bequeathed,, 
after the decease of his wife, two other lega- 
cies, and appointed Ms wife executrix 
that money of the testator, which at hladeatii 
was in the hands of a salesmaster in Smlmi, 
was not ready money within the m^aMiig of * 
|lewiil S. 0., 1 J. & L. 692; 7 Ir. Eq .E. 

io, A British subject domiciled in 
made- a inline llussian language 
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Enssian form, commencing with the statement 
t that he thereby disposed of all his property. 

I He directed a sale of his landed estates in 

Russia, which he specified, and proceeded to 
I make a disposition of ** the money proceeds 

of all the above, as also the whole of my 
capital which shall remain with me after my 
j death, in ready money, and in bank billets, 

f belonging to me.” He closed his will with the 

statement that as ail his property was entirely 
his own, and acquired by himself, nobody had 
a right to interfere with or contest his disposi- 
tions or those of his executors. It was proved 
that “ bank billets ” were a particular kind of 
j Russian negotiable securities. At the time of 

his death, he had, besides his Russian property, 
a large sum in the English funds Held, that 
the words “ in ready money and in bank billets ” 
were not merely words of defective enumera- 
tion, but a description comprising tbe whole 
subject of the gift ; that the description of the 
gift being clear and unambiguous, the first 
j and last clauses of tbe will were not sufficient 

^ to extend the meaning of that desciiption, 

and that the property in the English funds 
i was undisposed of. Wylie v. Wylie^ Wylie v. 

1 De G. F. k J. 410 ; 6 Jur , N. S., 259 ; 
29 L. J., Ch., 341 ; 8 W. R. 316. Affirmed suK 
mm, Miohm v. Wylie, 8 H. L. Ca 1 ; 8 Jur., 
K S., 897 ; 31 L. J., Ch., 402 ; 10 W. R. 467 ; 
6 L T., N. a, 263. 

See also 8 su])Ta, 


10. Remainder of Money. 

1. A bequest of wbat might remain of testa- 
trix’s money after her lawful debts and lega- 
cies were paid, sufficient to pass stock. Rogers 
V. Thomas, 2 Keen 8, 

2. “ Stock *’ held upon the context of a will 

not to pass by the word “ money,” A testatrix 
first directed her funeral expenses to be paid, 
and she gave the remainder of her moneys to 
R., and her wearing apparel and all other pro- 
perty whatsoever and wheresoever to C.: — 
Held, that money in the funds did not pass to 
B. V. Plmhett, 4 Beav. 208 ; 5 Jur. 572. 

3. A share in Long Annuities held, upon the 
context, to pass under the words remaining 
sum or sums of money.” Bromenor v, Burston, 
25 Beav. 97. 

4. A bequest of any ‘‘money” which may 
remain after payment of his debts : — Held, to 
pass a reversionary interest in a sum charged 
on real estate. Stoehs v. Barre, Johns. 64; 
5 Jur., H. S., 537. 

6. General residue of personal estate includ- 
ing railway stock held to pass under the words 

residue of money,” the will commencing witt 
a general bequest of everything “ in trust for 
the following purposes,” and the gift of money 
being preceded by bequests of specific chattels. 
Montagu v. Bandmieh (MarV), 33 Beav. 324 ; 10 
Jur., N, S., 61; 12 W. B. 236 ; 9 L. T., H. S., 
6S2;3H.B. 186. 

6. A sister bequeathed 802. to her brothers, 
■and to B. 1702., “ also my watch, my chain, my 
Bible, my rings, my workbox, and all it con- 
tains, my cameo brooch and my father’s minia- 
and also anything else whatsoever be- 
iongte to me that he may wish to get ; and I 
alia oliect that whatever money is left after 



my burial be handed over to Mm, he seeing 
that I am interred respectably and decently,” 

She had at her death only a few pounds, 
chattels, and a sum of 6002. in the Government 
funds : — Held, that the stock, after satisfying 
the pecuniary legacies, passed to S. Board- 
man V. Stemley, 7 Ir. R., Eq., 342; 21 W, 11. 

644. 

7. A testatrix gave the interest of 2,7772. in 
the South Sea stock, and 2,6502. 32. 5s. per 
cents., to her sister for life, and at her death 
she left “ this money ” in trust to her niece, A., 
to pay the following legacies : To her niece, A., 

1,7772. in the South Sea stock, and 6502. in the 
32. Bs. per cents. ; to her niece, B., the interest 
of 1,0002. in the South Sea stock, and 9002. in 
the 32. Bs, per cents., for her life ; to her niece, 

C., 3202. in the 32. 6s. per cents. ; to her niece, 

B., 1002. in the 37. Ss. per cents. ; and she em- 
powered her sister and her niece, A., to sell out 
any of the “ residue of the money ” in tbe 32. 6s. 
per cents, for the payment of her debts and 
funeral expenses ; and if there was any “ sur- 
plus money,” she gave it to her niece A. She 
appointed her niece. A., and her sister execu- 
trixes : — Held, upon the general intent of the 
will, that there was no intestacy, and that the 
two sums of 1,0002. South Sea stock, and 9002. 

32. Bs. per cents., subject to the life interest 
therein of the testatrix’s niece, B., passed to 
her niece. A, Newman v, Newman, 4 Jur,, 

H. S., 1030 ; 26 Beav. 218. 

8. A testator, after making certain specific 
gifts, gave to his widow “ the remainder of all 
my moneys, wherever it may be, in bonds, or 
consols, or anything else,” for her sole use as 
long as she should live, but not to give it away 
from his sons or daughters at her death ; and 
the testator, after disposing of the remainder 
of all Ms moneys, made a further specific gift. 

The testator died possessed of furniture, a 
leasehold house, and a policy of insurance, not 
specifically bequeathed Held, that the gift 
of the remainder of his moneys by the testator 
did not include the furniture and leasehold 
house, but did include the policy. Stoohe v. 

Stoolw, 14 W. R. 564. 

Held also that the wife was entitled to all 
the testator’s residuary pemonal estate invested 
in any security. S. C. 35 Beav. 396. 

9. A., an officer in the araay under orders at 
Cape Town to return to England, after be- 
queaiMng small legacies to men of his regi- 
ment, and directing that certain articles should 
be sent home to his father and disposed of as 
he should think proper, devised “that the 
lemainder of his money and eftects might be 
expended in purchasing a suitable present for 
his godson, son of the paymaster of the regi- 
ment,” a boy of about a year old. The testator 
died at Gape Town. Afi er satisfying the debts 
and the bequests there remained in the hands 
of the paymaster a small balance of money. 

At the time of his death the testator was en- 
titled to reversionary interests in stock, ex- 
pectant on the death of his mother and father, 
both of whom were living at his death RIeM, 
that the reversionary interests in the stock did 
not pass under the bequest of all the re- 
mainder of his money and effects to be ex- i 

pended in purchasing a suitable present for 

his godson.” Borimh v. Bmhar, 6 Jur , S., , , 

1128;30L.J.,Ch.,8;3I-.T.,KS.,W9!2Tle ' J; 

Q. S'. & J. 388; 9 W. B. 41. Afinmng 2 Si& 4 
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221 j 6 Jnr., N. S , 721 ; 29 L. J., Ch., 672 ; 8 
W. E. 677. 


Beo XLI» I. 2 


General Personal JEstate.'] 


XX PLATE. JEWELS. 


1. A becjiiost by a testator of all the furni- 
ture (except plate and pictures) which mii?ht 
be in a house mentioned at his decease:— 
Held, to be bonfined to articles of solid silver, 
and not to include a plated seivice in the said 
house. Holden v. Hamslottom, 4 Giff 205. 

B., after giving a legacy and an annuity 
to H., bequeathed to her for life a leasehold 
house at Chelsea which he occupied, in case 
he should be residing theiein at the time of 
his death ; and also absolutely all the furni- 
ture (except plate and pictures) which might 
be in the house at his decease ; but in case 
she did not have the beneht of these contingent 
bequests, the annuity was to be increased. 
The testator died in the house at Chelsea. 
At his deceasb there were in the house a 
service of plated silver, and some articles of 
, solid silver:— Held, that the plated aiticles 
passed to the legatee, the term “plate ” mean- 
ing solid plate only. S. C. nom. Holder v. 

<) Jur., N. B., 350; 11 W. E. 302 ; 
7L.T,,K.B,735; 1 N. 11. 307. 

^ 2. A bug of coins found by the executois 
in the testaior^s strongbox: — Held not to pass 
under a bequest of “Jewellery.” Sudbury y. 
Hrmn^ 4 W. E. 736. ^ 

. ^ of family diamonds and “ other 

owels includts masonjc oiders and siher 
ihgrt e ornaments Pi ooh (Lord') v. Warn Irb 
12 Jut. 012 ; 2 He G k Sin. 425. 

i A lest dux dneits all her jewels to be 
s »]d to pay her rhbts, except a paiticuLir nng 
s 1 with diamonds, which she gave to a fiieud, 
and she then bequeaths the icmamder ot her 
ungs, her necklaces of eveiv desciiption, 
mails, garnets, cornelians, and watches to 
it; by a subsequent tt stamentary disposition 
8he^ gives all her tiinkcts of every denomi- 
nation, her jewels excepted, to C., and, in 
anotlnrpait oi the same instiuinent, directs 
I er jewels to be sold ; attevwauh, by a third 
i Umt ntary histrament, she beqm aths to C, 

( o hei trmkctsand pfviils, with vaiiuas specific 
asti les among wdiich were some lings set 
V It a diamonds: the tcstatiix was possessed 
oi a very valuable necklace and cioss, and of 
a poairl necklace, besides other necldaces, and 
of various diamond linos, besides those which 
wem spmfica ly bequeathed :-Held, that the 
diajiioiK I necklace and nugs, and the diamond 
nng^s not specifically mentioned, weie to be 
and did not to B. : that the peail 
n 'okkee passed to E., nndor the oift of neok- 
laoes of fei7 description, and did not pass 

Xh i n poails. v. 

Sarleij, 6 Bnss. 173; 7 L. J., N. S., Oh., 31. 


XXI. PEOniS. EESTTS AHB PEOEITS. 


6. One, possessed of a term for rears devises 

all the piofits thereof to S. ; only the profits 
accruing from the death of the testator shall 
pass. Tusen v. 1 P. W. 503. 

7. A testator directs, that W. P. shall, with 
a capital taken out of his assets, continue his 
the testator’s, business; that he shall bind 
H G. apprentice to himself; that he shall 
take D G into partneiship at the end of his 
aiipienticoship, or so soon after as he shall 
think him capable ; and that J), G. shall have 

one-third of the profits of the business: D G. 

IS not entitled to claim any share of the profits 
which are made befoie he is admitted into 
P '11 tiipi ship. Gordon v. Ltuilierford, T. & E 
373 ; 2 L J„ Ch , 50. 

8 Testator being seised in fee of freehold 
collieries, for which he received a rent, and 
also having shares in a leasehold colliery, 
dnected that his legacies should be paid “out 
of the rents and profits of his collieiies ” 
Held, that the fieehold collieries only were 
charged. Shlpperdwn v. Toiver, 4 T. & Coll. 
C. C. 441 ; 6 Jnr. 658. 

9. An ears of annuity held to pass under a 
bequest of “ all arrears of leiit and interest 
due.” Hele v. Gilbert, 2 Yes. 430. 


Ground Pent.1 See xv. supra, 

n Estate or the Fee.l 

See XXXYII. vii. ante^XLllL Y, 7 post 


XXII. SEISED. 


^ 10. E„ being seised of fieehold houses, died 
iniostate in 1864, havung A, his sole heiress- 
ai-lavv. Upon E.*s death, hm widow wrong - 
lully altered into possession, and retained 
p<i'-s(^qsion till her death in 1S69, when her 
d V WHS entered. A. died in 1871, without ever 
h IV mg entered into possession of the propcity 
having devised to L all real estate (if any) of 
vv I ich she might die seised. An action bavins* 
been brougiii bv L. against the devisees of R I 
widow lor recovery of the land:— Held, that 
‘seised ” being a purely technical word, and 
there being no qualifying context, it must be 
cfmstiiicd accoiding to its tecinical meaning:: 
and th It as A. at the time of her death had 
no seism at law or in lact, the piopcity did 
devise. Zeaoh v. Jay, 9 
*^2 ; 47 L. J , Oh., 876 ; 39 L T., 

Ch., 499; 2a W. R. 574 ; 6 L. E,, Ch. H., 406. 


XXIII. SHABES. 


11. A testatoi bequeathed some railway 

interest 

tiieiem .‘—Held, that moneys which he had 
paid m advance beyond the calls, passed to 
the legatee. Imner v. Tanner, 11 Beav. 69: 

oV 87- 

, 12. ™are<finapartneri,liipforraerlforworfc- 

eotiK il of all share*!, riebentnref, or «4«»5ttes 

m railways or mines of which tM thstoo? 
should die possessed,” the testjatoy J 
other interest in quarries or minqs i 
ot his codicil, but having since 
dj mg possessed of, some ■ tn 

ij' i -j C' J , i ^ ' ’ * ’ 
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A testator, by codicil, beqneatbed. **all 
shares in mines of which he should die pos- 
sessed ” to bis wife absolutely. At the date of 
the codicil and of his death (besides certain 
mining shares acquired after the date of the 
codicil), he possessed ten shares in a company 
originally formed for slate, copper, and lead 
mining, hut afterwards reconstituted and 
limited to the woiking of slate quarries. It 
bemg shown, however, that for some years 
prioi to the date of the codicil the company’s 
slate works had been, to the knowledge of the 
testator, and at the time of his death still 
were, carried on almost ontiieiy by under- 
ground or mining opeiations, and not by 
quairying • — Held, as against lesiduaiy lega- 
tees, that the shares passed under the specific 
bequest. B. C. noyji. Vlevelaoid v. Meyi ieh^ 37 
L. J., Ch., 125. 

1. A bequest of railway shares -will carry 
railway stock. Morrice v. Aylmer^ 10 L. B., 
Ch., 148 ; 44 L J , Ch., 212 ; 31 L. T., N. S., 
660 ; 2.3 W. B. 221. Affiimed 7 L, B , H. L., 
717 : 22 W. B. 107 ; 45 L, J., Ch„ 614 ; 24 W. E. ! 
587 ; 34 L. IT., N. S., 218. Beveising 23 W. E. 
107. 

A testator who had stock in the public 
funds, and also stock in a railway company 
and paitly paid-up shares in the same com- 
pany, made a bequest of “ all such stocks in 
the public funds or shares in any railway” of 
which he might die possessed —Held, that 
the railway stock passed under the bequest. 
Ik 

2. A shaieholder in an assurance company 

bequeathed all and every his “shares and 
interest” in the company, and “all the ad- 
vantages to be deiived thoiefrom.” There was 
also a geneial residuary bequest. The rules 
of the compaii} lequhcd each shai el older to 
eifeot, or ])rocurc to be effected, an assmance 
to a prescribed amount, and provided tf at 
one-third of every bonus on a policy should 
be added to the capital of the company: — 
Held, upon the whole context of the will and 
codicils, that niiihei the moneys made pay- 
able by a policy elected by the testator on 
his oxvn hte nor the prcpoition of a bonus 
payable in respect of tl e policy, pabsccl under 
the above words to the specific legatees. 
JIarnngim v. 4 De G. M. & G. 1 *, 22 

Jj. tl., Oil., 775 ; 1 W. B. 234 ; 1 Eq. Bep. 36. 


XXir. mOGK. BUM OF STOCK. 


3. A testator having at the date of his will 
a moitg ge to secuie the re-purchase of a sum 
of 3 per cent, consols, of which he had lent 
the pioduce on a previous sale, it was held to 
]) 0 SB by a bequest of so much slock. ColVmn 

Cwlbifj, 6 01. k F. 88 ; 6 ,Tur. 673. Affirming 
B, C, mm, ihlllmu v. 4 Myl. k 0. 03 ; 

2 Jur 6S3 

4. A gift by will of all the Iniciest of the 

testatrix in ceitain stock, followed by a codicil, 
directing tliafe a debt owing to her should at 
Iter death be laid out in the same stock, will 
not pass the amount of the debt to the legatee 
of the stock. I/amrd v. Price, 2 Hare li8 j 6 
^ur.lOXl. , ^ ^ 

^ J Sp HAder a bequest of the Interest, dividends, 
J profits of a sum in stock to B.for 

' 5ft the stock after death of B. to A., 


Sliii 




but if A. should die before twenty-one to B., 
a bonus on the stock given undei statute 56 
Geo. 3, c, 96, was held to belong to A. as the 
legatee of the stock. Hooper v, Bosmter, 13 
Piice 774 ; M‘Clel. 527. 

6. Legates of 1,000?. stock:— Held, not to 
pass additional capital, given as bonus by bank 
under 66 Geo. 3, c 96, subsequent to will, and 
before testatoi’s death. Norris v. Harrison , 
2 Madd. 268. But see Bfatthem v. Maude, I 
Buss, k M. 397 ; 8 L. J., Ch., 106. 

7. Whtiie a testator diieots tho sale and 
conversion of all his property, except such 
poition as consists of money, in the public 
funds, and diiects the pn coeds to he invested, 
that dnection does not ajaply to Long Annui- 
ties. Howard v. Kay, G W. E. 361 ; 27 L. T., 
Ch , 448 

8 111 a will containing a direction to con- 
vert all ] cisonal e*^t ite except cash and money 
invested in the Paihamentar) Stocks, and the 
testatrix had a sum in long annuities : — Held, 
as between tenant for life and remainderman, 
that the long annuities must be converted. 
Bey 71 olds v JJiowoi, 1 W B 50. 

9. x\ bequeathed all his “ stock and money 
in the funds,” an 1 all tho lesiduo of bis estate 
and eftects w"* atsocvci,bcth leal and personal 
upon tmst, aft Cl pavinent oi debts, to convert 
i ito cash all his leMduary estate and effect'', 
except the free! old, copjhold, leasehold, and 
stocks: — Hold, that certain Long Annuities 
w’eic, as “sto'k and money in the funds,” 
within the eition from the general direc- 
tion to couvcit the rtsidnaiy estate. Qra7it 
v. Musselt, 8 W. B. 330 ; 2 L. T., H. B., 133, 

10. A bequfst of “ the capital .stock or sum 
of 800/. conso’s,” with other b} ccific property, 
docs not ] as^ 800/. consol standing in the 
30 int names oi Ihe tistatoi and his wife, 
Poole V, {Idliny, 10 W. B. 591. 

n. Ha I ho^'N in which a lunatic was inter- 
csteil, Wert takm cuinpu]''only by a company, 
and tilt pin chase mtmejs, which, under the 
Act of iUilian.eiit, were h.iblu to be invested 
in land, wme piid into couit, and laid out in 
the Govcrnnirnt luuds. The existence of the 
fund wicf ovt ilo )ked, and it went on accumu- 
latii £. A, who became tenant in tail in 
pos'^cs don, with immediate remaindtr to her 
in ke, devised her iial estate, and licqueqthed 
“all su h capital, stock, and moneys as she 
sliouhl bo possc.ssed of, or inten^sted m, at 
her <hath, in the public, Government, or par- 
liamentary lands but she expicssed no 
fmther intentioii as to com ersh m Held, 
that the principal fund pas-ed as real estate, 
and Ihe acomnulations as pcrafiiial estate. 
iJiirie V. IVriylit, 32 Bcav, 662. 


XX?. STOCK IK TEADE BtJSIKESS 
FLAKT 0OOJWIBL 
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12. A bequest “o’ my stock in trade and 
debts accruing therefrom passes the stock in 
trade and trade debts existing at tho teatalot’s 
death. Feryusmiw Per^mih Ir. B , lq„ 199- 

13. A iestat who was a bnrge builder, 
speoifically bequeathiHl to Ids son lus business* 
“together with all and singuiar his stock in 
trade m a baige builder.” It is a custom In 
the testator's tmde for a barge builder, when 
seEIng a new barge, to accept an old barge Ifi , j 


1 
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part payment, and to repair snch old barge and with three other 

let the same out on hire. At the testator’s Beav, 300. 

decease there were five old barges belonging to 7. Bequest of 1 
him which had been thus acquired, and were standing in my ns 

thus let out on hire : — Held, that these barges the date of the wi 

formed part of the testator’s stock in trade as annuities, but had 
A barge builder, and passed under the specific ’ “ " 

bequest. Me Miehardson, Midhardsm v. 

Mlliner, 50 L. J., Ch„ 488 ; 44 L. T. 404. 

1. Under a gift of “the plant and goodwill 
of my business in Aldersgate Street ” Held, 
that stock in tiade and furniture in the house 
of business did not pass ; but it appeared that 
the house was held by the testator on a lease, 
of which a few years remained, at a rack rent, 
and exclusively for the purposes of business •— 

Held, that the testator’s interest in the house 
passed under the bequest, v. B/mm. 

Johns. 732 ; 8 W. R. 410. 

2. Devise of freehold and copyhold estate ; 

part consisted of a brewhouse and malthouse, 
which was in lease, together with the plant and 
utensils :*-Held, that the plant passed. Weed 
V. Amhl. 39S. ! 262 ; 11 W. B.""767. 

3. A testator devised and bequeathed his 
whole property to trustees upon trust to invest 
such part as they should think fit in his 
business, and carry on the same till Ms son 
should attain the age of twenty-one years, and 
out of the profits to pay his widow the yearly 
sum of 200/. so long as she should remain a 
widow ; and he directed the trustees, when his 
son should attain twenty-one, to transfer the 
business to the son. He then gave certain 
legacies to his other children, and provided 
that all his personal estate not required for the 
business should be continued in its then state 
of investment or altered at the discretion of 
the trust e(‘S, and the proceeds applied for the 
same purposes as the capital employed in the 
business. The business was carried on in a 
freehold shop; — Held, that the direction to 
transfer the business did not pass the freehold 
shop, and that the residuary gift canied the 
surplus piofits of the business during the 
mnority of her son. Me mnion, Henton> v. 

BmtoTu, 30 W. R. 702. 


Annuities expressed to be standing in his name. 
In fact, there was no such sum ; but, at the 
date of the will, there was standing in the 
testator’s name a sum of 1,215/. new 3/. per 
cents., subsequently reduced to 1,098/., and 
there was a sum of 700/. 3/ per cent. Con- 
solidated Bank Annuities, standing in the 
joint names of the testator and another, who 
was dead i — Held, that the legatees were 
entitled to the 1,098/, new 3/. per cents. 
Extrinsic evidence is more readily admitted to 
explain an ambiguity in the subject than in the 
ob]ect of the gift. Eowlatt v. Mast on, 2 IsT R 
262; 11 W.B. 767. 

9. Testatrix bequeathed “to my uncle P. P 
the interest on 200/., being part of a greater 
sum, in Government stock, now remaining in 
my name in the Bank of Ireland,” and, after 
his decease, “ this principal sum of 200/. to be 
divided equally between the children of P. P. 
The testatrix had no stock in her name at the 
date of her will or at her decease, but was 
entitled to 1,000/. stock standing in her mother’s 
name, to whom she was executrix and sole 
residuary legatee Held, that the legacy was 
specific, and that 200/, of the stock standing 
in the name of her mother passed to the 
legatee. Power v. LeneJim, 2 Jones 728. 

10. A testator directs the produce of his real 
estate to be invested by his executors in their 
own names in 4 per cent, consols. He then 
directs them to transfer the 4 percent, consols 
and 3 per cent, consols, then standing in his 
name, to the said account in their own names, 
and afterwaids disposes of “ the said 4 per cent, 
trust stock. This disposition under the 
special provisions of the will includes the 3 per 
cent, consols which were standing in his 
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I 1. Legacy of 2,4001 ia the 5 per cent, con- 

I isolidated bank annuities : decreed, that 2,4002. 

I 5 per cent, annuities, viz. navy bills, should 

be purchased, evidence of the intention and 
mistake as to the fund being rejected. Cham- 
hers V. Mincldn^ 4 Ves 676. 

2. Testator bequeathed 2,0422, in the 5 
per cent, bank long annuities for thirty j^-ears 

i' which he had purchased. It appeared that he 

! had bought 1062. annuities for terms of years 

: ending January 1860 for 2,0422. Held, that 

f the 1062 annuities passed. Att-Gen,-^, George^ 

% Sim. 138 ; 5 L. J , N. S., Ch., 330. 

3. Bequest by will made in 1857, of “my 

; shaies in the Great Western Railway.’* At 

I the date of the will testatrix had no shares, 

siiictly speaking, in the Great Western, or 
any other railway company, but she was 
possessed of Wilts and Somerset stock of the 
^ Great Western Railway, and also of prefer- 

; ence and other stock, which was increased by 

further puichases of stock in the same com- 
pany, between the date of the will and her 
death : — Held, that all the Great Western and 
Wilts and Somerset stock in the possession of 
the testatrix at her death passed under the 
bequest Triyider v. Trindef^ 1 L. R., Eq., 
695 ; 14 W. II. 557. 

4. Teslatiix, reciting that she was possessed 

I of 12,0002. 3 per cent, consolidated bank an- 

f unities standing in her name, gave and be- 

I queathed the same, or so much of such bank 

annuities as should be standing in her name 
I at her death. At the date of her will, and at 

I her death, she had nearly 15,0002. in that fund, 

j besides othei stock. The excess beyond the 

sum mentioned did not pass, ffotham v. 
JSuttou, 15 Yes. 819. 

j 5. The testator by his will gave to his son a 

legacy of 20,0002. in the joint stock of the 
4 per cent, bank annuities of the Bank of 
England, commonly called 4 per cent, bank 
annuities; the only 4 per cent, bank an- 
nuities existing at the date of his will were 
reduced to 3| per cents. Afterwards, and 

( before his death, a new stock of 4 per cent. 

bank annuities was created: the will speaks 
at the testator’s death, and the son is entitled 
^to a sum of 2,0002. in the then existing 4 
j per cent, bank annuities. SJiqfieldY. Cove^itry, 

{BarV) 2 Russ, k M. 317. 

6. Legacies of stock given by a married 
woman by her will, executed in pursuance of 
a power Held, notwithstanding the stock 
vras misdescribed, to be specifio. Wa>fre7h v. 
Fmnethwam, 2 Colly, 116; 9 Jur. 721. 

7. A testatrix gave all her leasehold and 
personal estate to trustees, upon trust to pay 
the rent and profits of two specified houses to 
A., and she gave the sum of 1002. bank stock 
to B., when he attained the age of twenty-one 
years, and in the case of his death to C, At 
her death the testatrix had bank annuities, 
but no bank stock:— Held, that 1002, bank 
annuities would not satisfy the gift of bank 
stock, but that the trustees must purchase 
1002. bank stock out of the funds of the 
testatrix. Mignall v. JfcM, 24 L. L, Ch.^ 2T | 
$ W. R. 77. 

8. A testatrix bequeathed S,0002. bonds which 
she described as “ standing in the names of 
A. and B. at O.’s bank,” She had 8,0002. bonds 



remainder being at Y.’s bank Held, that 
the bonds at both banks passed. BtiU v, MIL 
25 W, E. 223; 4 L. R., Gh. D., 97. 

9. Bequest in these terms by a testratrix 
having, among other property. Government 
securities and bank stock, “ the whole of my 
fortune now standing in the funds”: — Held, 
not faha demonstration nor to extend to the 
bank stock, but to be restricted to the Govern- 
ment securities. Grainger v. Slingshj^ 8 De 

G. M k G. 385. And see S. C. 2 Jur,, N. S., 
276, 1176 ; 4 W. E. 399, 623 ; 25 L. J., Oh., 573 ; 
28 L. J., Ch , 616 ; 5 Jur., N. S., Ill ; 7 H. L. 
Ca. 273. 

10 A. bequeathed “ his 10,000 dollars Indiana 
5 per cent, stock,” He had, prior to his will, 
possessed that amount, but, at that time, it 
had been charged into 5,000 of that stock, 
some 21 per cent. Indiana stock, and some 
canal stock, all of which he retained until 
his death : — Held, that the 6,000 dollars alone 
passed. GUliat v. Gxlliatn 28 Beav. 481. 

When a testator has stock wliich accurately 
answers the description in his will, though 
dijSerent in amount, the description will not 
be extended to stockof a difierent description. 
Jh. 

11. A bequest of bank stock held to pass 
per cent, annuities, no other stock being 
standing in the name of the testator, either 
when he made his will or at his death. 
BraU V. Marbinn 23 Beav. 89 ; 26 L. J., Ch„ 
786. 

A bequest of eight Russian bonds, purchased 
by L., his broker* — Held, to pass different 
Russian bonds purchased through another 
broker. Ih, 

A bequest of “ my property not in England, 
in the hands of my attorney abroad, W., consist- 
ing of Russian bonds”:— Held, to pass bonds 
of the Hamburg Eiie Company, which had 
been purchased with the produce of the 
Russian bonds by another agent abroad. Ib, 

12. A testator bequeathed to each of his six 
cousins “ 3,0002. thiee per cent, consols, part 
of that sum standing in his name in the funds.” 
The estate at the time of his death was in- 
sufficient to satisfy the whole of the legacies. 
Amongst other propeity he was entitled to 
11,0002. new three per cent, annuities, but to 
no consols or any other stock Held, that 
the legatees were entitled to the 11,0002. stock 
in equal shares. Bnrhey v, Burden^ 15 L. T.- 

H. S.501; 15W.R.479. 

13. A gift by will of “ my 1,000 Horfch British 
Railway preference shares,” where the testator 
was, at the date of his will, possessed of stock 
fairly answering that description, is a specifio 
gift of that which existed at the date of the 
will, and cannot be satisfied out of a smaller 
sum existing at the time of the testator’s 
death. Me Gihon, Matthewi v. Bmtskam. 
14 W. R. 818. 

14. A general gift of money or shares in a 
particular society will not be invalidated by 
words erroneously desoilbing the amount. 
Zam V. Waijn 39 W. R. 842. 

35, A, bequeathed “ all his shares In a bank- 
ing company then standing in the names of 
A. and B.” to C. At the date of the will 
twenty shares were standing in the name of 
“ B. as executor of A. ” and fifty-nine shares 
were standing in the name of R, alone. There 
was a gilt of the residne of the peissonalty 
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contained in the ■will Held, that all the 
shares passed by the bequest to C. Colt m mi 
y. Cregor^, 19 W. E. 122 ; 23 L. T., H. S., 583 ; 
m h. J., Oh., 362, 

1, A testatrix by her will dated, in 1850 
bequeathed “ my ” new 3^ per cent, annuities 
imto T. <1. and A. upon certain trusts in her 
will mentioned. The testatrix at the date of 
her will was possessed of 3,010Z. 3| per cent. 
ami'uitieSj but at her death was possessed of 
17,010Z. like annuities : — Held, that the whole 
of this sum passed to T. G-, and A. upon the 
trusts in the will mentioned. The testatrix by 
her will also gave 1,600^. and ** my four Danish 
bonds, one of them for the sum of 485?. ; another 
of them for the sum of 1,004Z. ; another of them 
for the sum of 1,315?. ; and the other of them 
for the sum of 716?. ; making in the whole, 
together with the said sum of 1,500?., the sum 
of 6,020?. The testatrix had not at the date of 
her will, or at the time of her decease, Danish 
bonds of the precise amounts named by her, 
but she had at the time of her decease Danish 
bonds to an amount far exceeding the amount 
In her will named. Included in such amount 
were four lots which had been exchanged by 
the testatrix for other Danish bonds, which had 
been bequeathed to her by hex husband, which 
four lots precisely corresponded with the 
amounts named in her willi—Eeld, that the 
gift of “my four Banish bonds, etc.,” was a 
spe<d6c bequest of such Banish bonds as were 
reoeiyecl by the testatrix in exchange for the 
four lots of the same bonds which answered 
the description in the will. Coodlad y, Mrmtt, 
I Kay k 3. 341. 

2, A testator gave all his money in hand 
and at his bankers, to his trustees, to be added 
to his new 3?, per cents , which 3?, per cents, 
and five Bcvon Great Consols he desired 
might be equally divided between his grand- 
daughters; and he gave to his trustees 600 
West Basset shares, 600 Wheal Agar shares, 
and five Devon Great Consols, to divide 
hitween his grandsons ; the remaining Wheal 
Afw Glares he might hold at the time of his 
deosase, as well as any other property, he 
desired might be added to the 3?. per cents, 
for the benefit of his granddaughters. He at 
the time of his death was possessed of ten 
Devon Great Consols, 600 Wheal Bassets, and 
1,304 Wheal Agar shares Held, that the 
bequests were specihe. MUl v. Mill 11 Jur., 
K.a, 806 ; 12 B T., N. S., 797. 

3. ^ A testatrix, the owner of four Spanish 
certificates or inscription, the nominal value 
of 1,000?, each, redeemable for 650?, be- 
queathed to trustees the sum of 2,000?. Spanish 
bonds or coupons, belonging to her, in trust 
hw a. B. The testatrix had no Spanish 
bonds or coupons. She during her life was 
^wistonied to desexibo her certificates as “of 
500?. each," and of -four securities for 2,000?. : 

Held, first, tb.at the lognccc w.ss entitled to 
two only of the certificates of 1.000?, each, the 
same being Rutficiently descrihocl as bonds or 
coupons ; and, secondly, that evidence of the 
emu’essions used by the testatrix was not 
admissible to explain the bequest. Mormood 
v 23 L, J., Ch., 465 ; 4 De G. M. k G. 
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date of the will the testator exercised an 
option given him by the company who had 
issued the debentures, and converted them 

into debenture stock of the same company : 

Held, that the debenture stock did not pass 
by the will. JRo Lmie^ laiard v. Lane, 14 
L. E., Oh. D., 856 ; 49 L. J., Ch., 7G8 : 43 L. T. 
87 ; 28 W. E. 764. 

5. D , being possessed of 4,000?. 4 per cent, 
bank annuities, by his will ga've parts of it 
to a number of persons; he then made a 
codicil in which lie said, “ 1 find willed away 
only 5,600?. 4 per cent, bank annuities, and 
I have there at present 6,000?. I give the 
interest of the remaining 400?. to P, It 
appeared that he had disposed of onlv 3,200?. 
of the stock by his will. P. shall take the 
whole residue of the stock under the bequest 
in the codicil. Danvers v. Mannkifh 1 Cox 
203 ; 2 Bio. G. C. 18. 

6. If testator gives stock standing in his 
name, and has no such stock, the legacy fails. 
The Court sends it to the Master to inquire 
what the testator intended, as well where 
there is a misdescription of fund as of legatee. 
Mvam V. Tn^p, 6 Madd. 91. 

7. A. having forty-one shares in a bank 
standing in her own name and being her own 
property, and having only a life interest in 
twelve shares in the same bank standing in 
the name of B., as trustee of a deed by which 
she had put in settlement those twelve shares, 
by her will recited that she was entitled to 
twelve shares in the bank, which stood in the 
name of herself and B. as trustee for her, and 
bequeathed the said shares to three persons : 
—Held, that the bequest was inoperative, and 
could not be made good out of her own shares. 
MiUar v. Woodside, 6 Ir. E , Eq., 646. 

8. A testator bequeathed to his son all the 
shares he held in the Hibernian bank, and all 
dividends that miaht he due thereon at Ms 
decease, in trust for his eldest daughter; to 
his son, all the stock of the governor and 
company of the Bank of Ireland to which he 
might be entitled at his decease in trust for 
the benefit of another daughter and her 
children, and he appointed his son residuary 
legatee. The testator had not at the date of 
his will or of his death, but some years before 
he had had, bank of Ireland stock Held, 
that now 3 per cent. Government stock, which 
he was entitled to at his death, did not pass 
under the latter bequest. Dealian v. Me&han, 

14 Ir. E., Eq , 427 ; 17 W. E. 603. 

9. A testator gave to his niece “ 1,000?., and 
all the policies of life insurance which I have 
effected in the Union and Law Life insurance 
ofeces, and the moneys payable in respect 
thereof ; and I direct the same to be paid 
to her ’Mn a specified manner. He then gave 
to his wife “the other policies of life insurance 
winch I hpe effected in any other offices;” 
and the gift of Ms residuary personal estate 
to his wife contained in its enumetaiicn 
“shares in public companies.^^ The tCstptor 

: never had any “ policies ” effected qh hip life 
m the Hnion or Law Life insurance 
but he had “shares^* in those M 

other offices, as well as two policies W'fe life 
moneothef insurance office. GnnAsh^slalfl f 
oelween t|,e and wld^vT qf $^4 I ^ ' 
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give^ tho&o policies; that where he meant 
to give shares he has so described them ; and 
that, as it could not be known what will the 
testator would have made if he had not com- 
mitted this error, the Couil; held that the shares 
did not pass under the description of policies. 
TFtsjto V, Wood, 5 De G. &: Sm, 717; 17 Jur. 
33; 22 L. J., Ch.,206. 

1. In June, a testator diiected his bankers to 
purchase 1,127 francs French rentes for him. 
They entered the purchase in their books, 
but never transferred the amount into the 
testator’s name ; they had, however, suiheient 
rentes to answer it, which they considered 
they held for the testator. In July following 
the testator bequeathed “the annual rente 
of 1,127 fiancs, inscribed in his name in the 
book of public debt of France,” to A. Held, 
that A. was entitled to 1,127 rentes, although 
the testator had none in his name, and though, 
on the balance of previous transactions in 
rentes with his banker, he was entitled only 
to 708 francs in rentes. MlUs v. Mdeoi. 25 
Beav. 482. 

2. Testator gave a sum, part of his 4 per cent, 
bank annuities, to bis wile for life, and after 
her decease to several relations ; evidence was 
admitted that he had no such stock at the 
date of the will, having previously sold it all 
and invested the pioduce in long annuities, 
and to show the cause of the mistake ; and the 
legacies were established. Selwood v. Mild- 
may, 3 Ves. 306. 

Testator bequeathed part of his 3 per cent, 
consolidated bank annuities; upon evidence 
that he had no bank stock at the date of his 
will or bis death, but that be had 3 per cent. 
South Sea annuities, the legacy was established. 
jfd, 808, 

Bequest of stock if the testator has it at the 
time, is specific, and any act destroying it 
proves an intention to revoke : if a ring or a 
picture bequeatfied cannot be found, that can- 
not be rectified. Id. 310. 

3. In 1843 a testatrix made several bequests 

to the amount of 1,000Z. “of the stock 3 
per cent, consols then standing in her name in 
the books of the Bank of England.” The tes- 
tatrix died in the same year, and had not, at 
the date of the will or at hex death, any stock 
whatever standing in the bank books. It ap- 
peared, howe’^er, from extiinsic evidence, that 
in 1840 she had had a sum of 1,0001 bank 
annuities standing in her name, which she sold 
out and lent to A. B., he paying her, down to 
^er death, a sum equal to the dividends. It 
was held that extrinsic evidence was admis- 
sible to prove how the mistake in description 
arose, and that the legatees were entitled to a 
sum equal to the value of 1,000^. consols at her 
death. Mndgrm v. Lmdffrm, 0 Beav. 358 ; 16 
B, J., S., Ch., ms ; 10 Jur. 674. 

Ademption of Zeg&cies of Btoek hy Conmrnon 
or Clmnye of imeBtment} See Legacy, VIII. 
n* and yih. j 
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)ne has no lands in A,, but has tithes 
and devises all his land in A. ; the tithes 
5 ^ are issuing out of the land, and ;^rt of 


Biff IfiElliif/L I f 


the land, and part of the profits thereof, shall 
pass. Ashton v. Ashton, 3 F. W. 886; Ca. 
temp. Talb. 162. 

6. Testator devised certain tithes to his 
nephews B. and W., for their lives successively, 
and, after the expiration thereof, to the several 
provision and uses therein expressecl and con- 
tained of and concerning his real estates : and 
he devised all his real estates, of what nature 
or kind soever, and wheresoever situate, sub- 
ject to the payment of his debts, etc., in aid of 
his personal estate, to his niece and her sons 
in strict settlement, with remainders to his 
nephew W. and his sons, and to two other 
jiersons and their sons, in like manner, with 
remainder to another person in fee. The niece 
married, and had a son after the date of the 
will ; and the testator, by a codicil, devised all 
his real estates, of what nature or kind soever, 
to that son for life, with limitations, by way of 
remainder, to his first and other sons in tail 
male ; and on failuie of such issue, he devised 
all liis said real estates in the manner men- 
tioned in his will, and declared that the de- 
vises thereinbefore made should take effect in 
precedence to the devises of his real estates 
contained in his will : — Held, that the words 
“ my real estates,” in the will, did not include 
the tithes ; but that those words in tho codicil 
did include them, and, consequently, that the 
estates for life in the tithes, Imited to the 
testator’s nephews, B, and W., by the will, 
were postponed to the limitations in the codi- 
cil to the son of the testator’s niece and his 
sons. Uvam v. Uvam, 17 Sim. 86 ; 14 Jur. 383. 


XXVin. OTHER WORBS BESCRIPTIVE OP 
FERSOHAL ESTATE. 

6. Where current coin is curious, and kept 
with medals, it will pass as such. Sridgmm 
V. I)cme, 3 Atk. 202. 

7. Neither choses in action nor securities for 
money pass under a bequest of “goods and 
chattels.” Chapman v. Mart, 1 Ves. 271. 

8. A testatoi bequeathed the portraits of 

himself, of his giandfather and giandmother, 
of his mother and of the Buke of Schomberg, 
to A. B. The testator had one portrait of him- 
self, one of his grandfather and grandmother, 
and one of his mother, and a three-quarters 
portrait and a portrait in crayons of the Bike 
of Sohomherg, and also a picture in which 
the Bake was represented on horseback, with 
a battle in the distance Held, that thifc 
picture was a portrait of the Buke, and that it 
passed, together with all the other portraite, 
by tho bequest, Zeeds {ZuMy v. AmMrsA 
iZord), 13 Sim. 459 ; 14 L. J., N. 8., Oh., 73 ; T 
Jur. 842; 9 359. 

9. Arrears of annuity held to pass under a 
bequest of all aiTears of rent and interest 
due.’* Mole v. Gilhert, 2 Ves. 430. 

10. Z^^dalds Monmtkon, Domesday MmMf 
and the ^ate Triak will pass under a bequest of 
the testator’s law libmry and books of antiqui- 
ties. Wallaae v. Myldm, 4 L. J., Ch., fC 

11. A library ol books held to pass ujadet » 
general intention that the testators house 
should not be dismantled, but kept up for his 
family. Ouselmj v, Amfrmlm, 10 Rea?, 462. 

12. A. by Ms wiE bequeathed unto Ms wife 
absolutely all his or her jmm, trMkete, ^ 
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upon, or otherwise, for the benefit or advantj 
01 his estate, and that -'the same should 
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and silter plate, ornamental and other chiim, 
and all objects of vertu and taste. AM he 
directed that his said wife should be entitled, 
during her life, to his leasehold messuage with 
the appurtenances in Carlton Hou^ TeTOce, 
and the staruary, furniture, and other effects 
purchased by him therewith, or which might 
be theicin at the time of his decease. After his 
death, the said leasehold premises, statuary, 
and effects weie directed to be sold, and the 
produce was made part of his residuary estate. 
There were in the said house at the testator s 
death, but not purchased by him theiewith, 
ten pictures valued at 15,0002 Held, that the 
wolds “ objects of vertu and taste ” were in- 
tended to include only things ejusdem geifienz 
with those enumerated, and did not include the 
pictures, but that these passed under the gift 
of the furniture, statuary, and effects in the 
said leasehold messuage. Bs Lo^hdesborougli 
iLofdX Bridgman v. MUgeraU {Lord Otlo), 
60 L, L, Cb.,9;44 L. X. 408. 

1. Xestaifor bequeathed to A. B. the premium 
of insurance on his life in an insurance office 
for her immediate expenses. Shortly before 
the date of the will a bonus had been declared 
upon the testator’s policy of assurance Held, 
that the bonus alone passed under this be- 
quest, a verbal declaration by the testator to 
A. B. upon the execution of the will to show 
that he Intendedher to have both the policy 
and the bonus being inadmissible in evidence, 
Barfm Y, Methold^ 3 W. B. 629. 

Held, that the word “ debentures ” in a will 
was sufficient to include general policies of in- 
surance. Pklllijis V, Madmood, LI. k H, temp, 
Sugd. 270. 

A policy of assuraiice on the life of a debtor 
Is a security for a sum to be paid, and may 
pass in a will under the words “debentures or 
debts.” Jr2.291. 

2. Household furniture does not pass under 
the description of “ fixtuics and fittings up.” 

v. dinimomi 6 Hare 352 ; 12 Jur. 8. 

3. A, devised to hei daughter B. “ my strong 
box, and whatsoever is in it, and all my chests, 
and cabinets, and whatsoever is in them.” This 
strong box was fixed upon a frame containing 
several drawers, and in these drawers were 
found banknotes and other things of value ; — 
Held, that the frame and diawers did not pass 
by the devise of the strong box; but, on an 
appeal, this decree u as rcveised. Paget {Lord) 
Y. Bridgewater {BuJie)^ 3 Bro. P. C. 79. 

4. A testator ga\e his property at interest 
and in the funds to A. S , and he left to his 
executors any cash or banknotes in his 
drawer in the study, or in his drawing-room ; 
and by a codicil he left to the servants living 
with him at his death, one year s wages each, 
and stated that he left in his drawer in the 
study money to pay servants, and any surplus 
over he left to his executors : — ^Held, first, that 
dfeptsit receipts passed to A. S, as property at 
interest. Sealy v. BtamUy 2 Ir. E., Bq., 326. 

* Held, secondly, that there being no cash in 
' 5 lie drhwer or drawing-room* the hank 
post bills and cheques went to the executors 
fort-heir own benefit, subject to the payment 
, I wages* 

alter desiring that his ex- 
^ echtof and partner H- might be allowed a year 
, for cottYerting Ms (th 0 | testator’s^ ^ proportion 


then carrying on with H.,” into cash, and that 
such cash might be paid over as realised (with 
the exception of special bequests thereinafter 
mentioned) to the Charity Commissioners to 
be invested, desired that all shares of which 
he might die possessed might be transferred 
into the names of the Charity Commissioners, 
without being sold ; the interest to be paid by 
them to certain peisons for life. W. then 
directed, that after the death of the persons 
named, sufficient of the property so invested 
by the commissioners should be converted by 
them, and paid over to a number of charities, 
naming the sum to be given to each ; and he 
then requested his executors would pay, as 
soon as conveniently might be after his de- 
cease, “out of the capital employed in the 
business,” to the persons mentioned, certain 
sums (naming twenty-two legatees, and sums 
amounting together to about 7002.). At the 
date of his will, W. was in partnei&hip with. 
H , but before his death the business tailed, 
and a composition was paid, mainly by the tes- 
tator, at whose death the partnership assets 
were outstanding, and his proportion of capital 
consisted of half of these assets, after deduct- 
ing the debts, one of which was a large debt 
due to himself Held, that the words “ capi- 
tal invested in the business” comprised all 
that was coming to the testator from his 
partner’s estate, inclusive of the debt. Bevan 
V. AU.-Ge7i., 9 Jur., N. S., 1099 ; 9 L. X., N. S., 
221 ; 4 Oiff. 361. 

6. By an ante-nuptial settlement a sum of 
7,3562., the property of the wife, was vested 
in trustees in trust, that if the husband should, 
within six months, secure payment to them 
of 4,0002. by moitgage of certain heieditaments 
belonging to him, they would pay him 4,3562., 
pait of the 7,3562 (of which 3562. was to be 
for his own use) ; and the moitgage debt of 
4,0002. was ultimately, in case of no children 
of the marriage, which happened, to be upon 
trust for the husband. After the marriage the 
mortgage was made, and by his will the 
husband gave to his wife “ all our furniture, 
horses, and movables at Chester, as well as all 
her own fortune not included in our marriage 
settlement, for her sole use as a feme sole, 
should she marry again ” : — Held, that the 
ultimate absolute interest of the testator in 
the 4,0002. mortgage debt passed to the wife 
under the bequest to her of all her own fortune 
not included in the mairiage settlement. 
O'Beillg V. Smyth, 1 Ir. Oh. E. 349 

7. By a marriage settlement, a husband 
covenanted that his representative should, 
after his death, pay a sum of money to the 
trustees of the settlement to be held by them 
upon the trusts thereof. The husband died, 
and the covenant was never called into opera- 
tion by the wife, the only person who had 
any interest in its performance. By her will 
she made a bequest of “all her husband’s 
settled funds ’* : — Held, that this gift did not 
include the money covenanted to be paid 
under the settlement. Moysey v. StUaH^ 23 
L f.i H. B„ 644. 

8. Bevxse of real estate to M. for life, and 
direction that “ timber or wood which should 
he on his real estates, should from time to 
time be used for repairing the houses there- 
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sold, and tlae money arising therefrom should 
be applied,” etc, : — Held, devise to M. carried 
the underwood, and that trustees, leaving 
sufficient timber for repaiis, might cut all 
fit timber, except ornamental. Butler v. Bor^ 
tm, 5 Madd. 40. 

1. A testator said, **I leave my wife 2002. to 

^ dispose of as she may think proper, and the 

interest of the residue of my property, viz., 
the sum of 4542, 9^. M , for life.” He subse- 
quently stated that he had 2002. in the savings 
bank, and 4542. 9s. 9d., and 302. in addition in 
another bank. His property consisted of the 
4542. 9s. 9d.y and 302. and some furniture, and 
there was in the sa\ ings bank a sum of 2002. 

’ in his wife’s name, being part of her separate 

estate: — Held, that this latter sum was the 
2002. referred to in the will. Meslieth v. Ma- 
0 enms, 27 Beav. 395. 

2. A husband transferred money in the funds 
into the joint names of himself and wife, for 
the purpose of making a provision for her ; 
and by his will he bequeathed to his wife a 
life interest in “all his property that he was 

j in possession of” : — Held, that the stock did 

not pass. Bow v Carter j 1 Beav. 426. 

3. A. having debts due to him by bond, and 
being possessed of a term for years, gave one 
moiety of his personal estate to his wife, and 

I several legacies to other persons, and the 

I residue to S. The wife shall have one com- 

plete moiety, if the othei is sufficient to pay 
the debts, and she shall have a moiety of the 
j lease. Lee v. Hale., 1 Ch. Ca. 16 ; 2 Freem. 

j 157. See also Beynolds v. Hyddi 2 Barnard 

K. B. 422. 


4. A testator devised his real estate (subject 
to charges) in strict settlement, and gave all 
bis railway, canal, and navigation shares . . . 
and personal estate ” to his executor, to pay 
his debts and legacies, and his residuary per- 
sonal estate and effects to M, He was pos- 
sessed of two navigation shares, which by the 
act creating them weie made of the nature of 
real estate. Before his death, the undertaking 
to which the shares belonged became vested in 
a railway company, by an act which pi elided 
for the extinguishment of the freehold rights 
in the shares, upon their conveyance to the 
railway company. The shares were never con- 
veyed to the railway company: — Held, that 
by the railway company’s act, or if not, by the 
will, they were convei^ted into personal estate, 
and went to the residuary legatee under the 
gift of his personal estate and effects. Cad- 
man V. CadmaUj 41 L. I., Gh., 468 j 13 L. B., 
®q.,470| 20W,E.356, 

5. A tenant for life, in case she should so 
long live, and continue unmarried j in case of 
her marriage to her in fee in case of her 
decease, unmarried, to her sister, B_^., in fee. 
A. and B.» and the husband of B., Join in a 
sale by fine ; the purchase money was laid out 
in funds in names of trustees, without any 
declaration of trust, or agreement as to the 
application ; nor was any notice of this fund 
taken in the wills of B. and her husband, B,, 
being the survivor, made a general disposi- 
tion of all her personal estate in favour of 
Af Although still unmarried, A. was held 
absolutely entitled io the stock, Bemm v, 

fi iCestator beqneathed to his wife the lease 
' and all the furniture, etc., therein 



for life, the Interest of all money he should 
die possessed of, then half of the debts 
due to him at his death, one excepted, which 
he directed debtor to retain as long as he 
pleased, paying the interest to her, to be dis- 
posed of as she thought fit; in case the 
interest of the money he should die worth 
should not be sufficient for her maintenance, 
executors to allow part of principal out of the 
debts, except that before excepted, to make 
her life easy and comfortable ; after her death, 
the interest of all money remaining to his 
sister; after her death, to her daughter all 
sums remaining for ever; if they die before 
bis wife, one-half of all sums remaining to be 
disposed of as his wife should think fit, the 
other to A. Upon bill by testator’s niece 
against executors of the wife, the niece held 
entitled to all beyond the debts, and a moiety 
of all debts but that excepted; the other 
moiety to wife’s executors, who, being also 
executors of testator, were decreed to take out 
of wife’s share a sum advanced under their 
power. Collet v. Lawreiwet 1 Yes. J. 268. 

Some effect must be given to every part of 
the will, Ih. 

7. A testator devised his freeholds in trust 
to pay two-fifths of the rents to A. for life, 
with remainder to his children, and to pay 
three-tenths to B. for life, with remainder to 
his children, and to pay the remaining three- 
tenths to 0. for life, with remainder to her 
children. By a codicil he left A, an equal 
share only of the property with B. and C., 
instead of the increased share: — Held, that 
the property was divisible into thirds, one of 
which belonged to each of the legatees for 
life, with remainder to his children. Qmndery 
V. Qnentery^ 33 Beav. 369. 

8. The word “bequeathed” (though not 
in itself a technical word) is primamy ap- 
plicable only to projjeity passing under a 
testamentary disposition. The testatrix, a 
married woman, had under her marriage 
settlement an absolute power of appointment 
over certain funds. By her will in 1867, she 
specifically appointed such funds, and then 
proceeded as follows : “ I constitute and 
appoint E. M. my residuary legatee to any 
pioperty which has been bequeathed to me 
and which is not mentioned in this will*” 
The father of the testatiix, by his will in 
1873, bequeathed to her a certain sum of $tock, 
but he subsequently determined to give It 
to her in his lifetime, and accordingly trans- 
ferred it to the trustees of her marriage 
settlement:^ — ^Held, that this sum^ of stock 
did not pass to E, M. under the residu;^ gift 
obtained in the will of the testatrix. M 
Arnutrony^ Marescauw v. Armstronyt 49 L* 
Gh.,53; 42L.T.823. 

9. When there is some property which 
exactly comes within the words of a bequest, 
the bequest will not include properly to which 
it is doubtful whether the description can 
apply. Midye v, Mmton^ I Con. & B. 801 ; t 
Hr; & War. 239; 4 Ir. Bq. E. 389. 
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XXIX, T m USB, oeetTBATiBir, 
EBSIBBTOl. 

10. A testator desired that hfe two sons 
might have **the use and occupation’*^ of 






certain lands, they paying a stated rent; and destroyed by accidental fire:— Held, that A. 

that In defatilt o! payment, or if they con- was bound to reinstate them, and was liable 

verted the arable land 'into tillage, they should for the rent in the meanwhile, and that he 

no longer have “ possession ” thereof : — Held, could not escape from the liability to re-build 

that personal use and occupation was not by declining any longer to letain them. Qregg 

enjoined, and that they might underlet. v. Coates^ Hodgson v. Coates^ 23 Bcav. 33; 2 

MMetk V. Bjuire, 19 Bcav. 70 ; 1 Jur., N. S., Jur., N. S., 964 ; 4 W. E. 735. 

218 ; 24 B. J., Ch., 203. Affirmed 28 B. J., 8. Devise upon trust to permit M. to have 

Oh., 665 ; 4 De G-. & J . 406 the use and enioyment of house and premises 

1. A peimission to reside in a house without free of ground lent, and also of all household, 

paying rent gives no right to the rents and furniture, carriages, horses, goods, wines, linen, 

profits of the house. Parker v. Parker^ 1 etc., in or about the house for life or widow- 

H. E. 508. hood : — Held, M. was not to be confined to 

2. A testator devised a house and premises the personal use and enjoyment of the house, 

to trustees, desiring that the use and enioy- furnituie,andefi:ects, and that she was entitled 

ment of the same should he offered, lent tree, to the wines and other consumable articles 

to his eldest child for the time being, as long absolutely. Clite v. Clive, 2 Bq, Eep, 913 ; 1 

as he or she should please ; and in case of Ea} 600 ; 23 B. J., Ch., 981. 

refusal, or of Ms or her ceasing to occupy the 9. A. devised real estate in strict settlement, 

same, then the house and premises %\ere to be adding a clause providing that it should be 

ofiered to his other children in succession : — lawful for the trustees for the time being, if 

Held, that a personal occupation vras required, they or he should think proper, to permit the 
but that this was satisfied by keeping furni- person or persons who might, under the trusts 

tare and a semnt in the house, with occa- before declared, be entitled to a life or other 

sional occupation ; but the house and premises greater estate in the respective portions of his 

could not be let. Maclann v. Btainton, 4 Jur., 8. estate, to occupy the mansion-house, gardens, 
H. S., 199 ; 27 B. J., €h., 442. and premises, without paying any rent or 

3. Under a bequest to a wife of furniture compensation for the same," and without such 

and efiects, and the free occupancy of a house person or persons being obliged, at his expense, 
for life, after which the eficcts to reveit back to keep the same in repair, or being at “any 

ki the estate, the free occupancy of the house other expense than paying the rates and 

entitled the wife either to reside in it or to taxes*’ Held, first, that the word “premises” 
let it during her life. Mamiox v. Creemfy 14 extended to something beyond the gardens. 

B* E., Iq,, 466 ; 27 B. T., H. S., 408. ZethbridgeY. Lethbridge^ 7 Jur., N. S., 296; 30 

4. A. by a codicil to his "will stated that B. J., Ch., 388; 4 L. T., H. S., 127* 3 Be C* F. 
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buildings, gardens, and lands, with tbe appur- 
tenances, and all his real estates, upon trust as 
aforesaid, and upon the uses thereafter stated, 
that is to say, all his real estate in and aboirt 
Denne Hill, etc., until the youngest of his 
surviving children attained the age of twenty- 

e years ; at that period he willed that his 
eldest surviving child should be put into 
possession of all his freehold and leasehold 
pioperty, including all timber and underwood, 
and all personal property on the estates. By 
a subsequent article he appointed his eldest 
son, or next surviving child in senioritj'^, his 
residuary legatee. There were other clauses 
in the will, and also a testamentary wilting, 
from which it appeared to have been a principal 
object of the testator to give his children the 
advantage of having the same home for a 
period alter his death as they had enjoyed in 
his lifetime . — Held, upon these clauses taken 
together, that the enjoyment and rents of the 
testator’s real estates devised by the will 
belonged to the testator’s wife and children 
generally (subject or not subject to a dis- 
cretionary power of regulation in the trustees) 
until the attainment by the youngest surviving 
child of the age of twenty-five : — Held, also, 
that the property described as all the testator’s 
ready money in Ms house, etc., did not belong 
to the losiduary legatee, and did not fall 
within the description of all personal property 
on the estates, etc., but was to be applied for 
the benefit of the wife and childien. Montresor 
iv. MoniresoT, 1 Colly. 693. 

1. “ I bequeath to my wife all the household 

furniture and movable goods and chattels in 
and belonging to my dwelling house, except 
my books; I bequeath to her the use of my 
plate, with power to dispose of such portion 
thereof as she shall think piopcr”: — Held, 
that the wife took a life inteiest only in the 
plate, and that, as she had not disposed of it 
during her life, it fell into the residue. 
My> masse v. S J. & L. 186 ; 9 id, 

129. 

2. A. bequeathed Ms stock in trade, etc., to 
bis wife and son to be used by them in Ms 
trade and business, which he diiected to bo 
carried on by them, in ^partnership, during the 
widowhood of his wife ; ** and for that purpose 
they were to have the use of the book debts 
or capital which he at Ms death might have 
employed therein^’: — Held, that the widow 
and son were entitled to the book debts or 
capital absolutely. Ihffy v. Temj^ 12 W. B. 
€6; 9 L. T., K. S., 469 ; 33 Beav. 232. 

Might to Sjyeeifio Enjoyment of Mssidm or 
Wasting Projyeriy,} See LIFE, ESTATE FOR, TI. 

OmMtwm of Forfeiture for Nm^^MeddenGe,'} 
See COKBITIOK, XVL 


Xa. MBB. lOOAL DESOSOTIOH OE 
OCCDmiOH. 

3* A testator devised **all my manors, 
messaages, lands, tenements, and heredita- 
ments, whether freehold, leasehold, or copy- 
bold, situate in the several paiishcs of M., 0., 
L,, and W., and also in the city of B., or 
I In the kingdom of England;” be 
I liid lalads in England, except in tbe places 
i It the will, but be bad a large estate 




in Wales, in tbe connty of Carmartben ; gimre^ 
whether the devise passed the Carmarthen 
estate. Ohedmi v. Clifden, 2 Buss. 309. 

4. A will contained a general devise of all 
the testatrix’s messuages, hereditaments, etc., 
at Holton-le-Clay, and a subsequent devise of 
all her copyholds at X., T., and elsewhere. 
The testatrix had no other copyholds except 
those at X., X., and at Eolton-le-Olaju The 
Master of the Bolls was, under the circum- 
stances, of opinion that the copyhold at Holton- 
le-Olay passed by the first devise, but directed 
a case to be sent for the opinion of the Court 
of Common Pleas. Morrell v. Ilaiglit 7 L. J., 
N. S., CM, 139; 2 Jur. 229. 

5. Testator, having freehold, copyhold, and 
leasehold estates, some of which were within 
the liberties of the city of PI,, and others 
within the county of II., but out pt the liberties 
of the city, devised all his freehold, copyhold, 
and leasehold tenements in the city of H. 
or the liberties thereof, in the county of H., 
and his two leasehold houses on Ludgate Hill, 
in the City of London, to trustees in trust to 
sell. In a codicil he spoke of the sale author- 
ised by his will of Ms estates in the city 
and county of H. : — Held, that the estate in 
the county of H., but out of the liberties of 
the city, did not pass by the devise to the 
trustees. Moser v. Fla% 14 Sim. 99 ; 8 Jur. 
389. 

6. A testator, who died in 1818, after devising 
a freehold house to Ms wife and her heirs, 
devised a residue of his freehold estates, 
situate in four specified parishes, or elsewhere 
in the county of Cambridge, to two trustees 
and their heirs, upon the trusts thereinafter 
declared concerning the same, that is to say, 
upon trust, that they should sell Ms several 
copyholds in the paiibhes afoiesaid, and, after 
satisfying the costs of the sale out of the 
moneys thence arising, should pay the residue 
to his executor, for the purpose of satisfying 
in tbe first place certain legacies ; and he then 
devi.sed all the residue of his real and personal 
estate to A. B. The testator, besides fieeholds 
and copyholds, situate in the four parishes, 
had freeholds not situate in the county of 
Cambridge, and copyholds not situate within 
the four parishes, and all the copyholds had 
been surrendered to the use of bis wiE : — Held, 
that the beneficial intorc.sts in all the free- 
holds, whether situate in the county of 
Cambridge or elsewhere, passed to tbe resi- 
duary devisee; that the legacies wer^ a 
charge only on tbe copyholds situate in the 
four parishes; that no estate in tliose copy- 
holds passed to tbe trustees, but only a power 
to sell; that an:f surplus of the moneys arising 
from tbe sale which might remain after satisfy- 
ing tbe legacies, passed by the residuary 
clause ; that the copyboW not situate w-ithin 
tbe four parishes passed to residuary devisees. 
White V. Wty^ 2 Buss. 404. Be® this ims® 
further, 4 Buss. 684. 

7- A testatrix devised all her messuages in 
Denmark Court. She had five bouses in tb® 
court, and another which fronted towards the 
Strand, and formed one side of a covesrod 
passage leading to the place where tbe five 
stood, and to tbe back of wMch was attached 
an out-buiMiag, abutting on ground within 
tbe court. The vice-Obancellor having deOldet 
that tbe five houses only passed, tbe Xm(L ‘ 
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Chancellor, on appeal, directed an ejectment 
to be bronglit by the heir-at-law against the 
devisee, and, on a verdict being tonnd for 
the defendant, reversed the decision of the 
Court below, and made a declaration that 
the house fronting towards the Strand passed 
the other five. Ken'tm v. Lucas, 1 Myl. & Or. 
391* Beversing 6 Sim. 54. 

1. A gift of “messuages and premises, 
situate No, 4,” etc., held to pass garden ground 
occupied with the house, No. 4, but on the 
opposite side of the road. Hihon v. JLihon, 
9 Jur., N. S., 511 ; 11 W. B. 455 ; 8 L. T., N. S*. 
195 ; 32 L* I., Ch., 374 ; 1 N. B. 532, 

2. Devise of all the freehold and real and 
leasehold estates in the counties of Lincoln 
and Cambridge (except such as I have herein- 
before disposed of), “and all the leasehold 
lands” at S., in the “county of Dorset, and 
elsewhere, which I can dispose of by this my 
will ” : — Held, that it passed freeholds in Nor- 
folk and elsewhere wherever situate, 

V, 32 Beav. 643, 

3. A testator resided in Camperdown House, 
and had eleven houses in Camperdown Place, 
and three in the rear, in Ship Bow, all being 
leasehold. He bequeathed his leasehold es- 
tates situate Camperdown House, Camperdown 
Place, to Ms wife, for life. After her death, 
he bequeathed another leasehold to A., and 
the other leaseholds, viz., fourteen houses, 
Camperdown, to B, : — Held, the fifteen houses 
passed io B, Armstrong v. Auckland, 18 Beav, 
204. 

4. A devise of “two improved ground-rents 
in the Queen’s Koad, Dalston.” The testator 
had no such groimd-itnts, but owned one 
ground-rent, issuing in respect of houses in 
the immediate neighbouihood of the Queen’s 
Boad, in the paiish of IT., and <inother issuing 
in respect of houses in the parish of S., not 
in the immediate neighbourhood of the Queen’s 
Boad. The houses in H. and B. were about a 
quarter of a mile out of Dalslon Held, that 
iie ground-rents in H, and B, passed under the 
above description. Tam v. Tann, 2 N. B 
412. 

* devised 

all his freehold and copyhold hereditaments 
in the county of D., which had or might 
thereafter come into his possession by inherit- 
ance from his father, to txiistees for a teim of 
years, upon trust, to provide ceitain sums. 
The testator died possessed of the Castle Eden 
estate, in the county of D., which was con- 
veyed to him by his father, and into the 
possession of which he enteied in his father’s 
lifetime. He was also possessed of other 
^tetes in the same county, which were devised 
to him by his father’s will, but which, being 
^ descent. The 

dbsoehded estate wm not sufiicient to pay the 
mm lor which the 600 years’ term was 
created:— Held, that the Castle Eden estate 
I .not included in the term. WUklm&u v. 

' ^ ^ ^ dp Oh., 781 5 3 Do a M. & 0. 

, ' ’ a devise of all the testator’s free- 


tod^waYB ,..™ 


7. A testator entitled in fee to some mes- 
suages and lands in A., and entitled for life 
to other messuages and lands in A., devised 
his messuages and lands in A. to his son, and 
charged his tenement in A., occupied by H., 
with certain legacies. The tenement occupied 
by H. was part of the property in A. to which 
the testator was only entitled* for life ; — Held, 
that it was not to be infened from the descrip- 
tion as his own of the tenement in A., occupied 
by H., that the testator intended to describe 
and devise as his own the other propcity in 
A. in which he had only an estate foi life. 
ParJier v. Carter, 4 Hare 400. 

8. Devise of “all that freehold farm called 
the Wick Farm, containing two hundred 
acres or thereabouts, occupied by W. E. as 
tenant to me, with the appurtenances,” to 
uses applicable to freehold piopeiiy only. 
At the date of the will, and of the death of 
the testator, W. E. held under a lease from 
the testator two hundred and two acies of 
land, which were described in the lease as 
Wick Faim : of these twelve acres were lease- 
hold: — Held, that the twelve acres did not 
pass by the devise. Hall v. Mslier, 1 Collv. 
47 ; 8 Jur. 119. 

9. It is the ordinaiy rule of a court of equity, 
in cases where an heir disputes the will, to 
grant an issue to try that question ; but where 
he does not dispute it but acts under it,meiely 
denying that certain portions of the land pass 
under the de&cription used in it, a coiiit of 
equity has full jurisdiction to determine the 
question thus raised without granting an issue, 
or may grant such issue at its discretion. In 
such a case parol evidence of what was con- 
sidered in the lifetime of the testator to be the 
extent of the lands constituting the estate is 
receivable. A testator, who described himself 
as of “ Ashford Hall in the county of Salop ” 
devised “all my estates in Shropshire, called 
Ashford Hall,” to trustees for sale:— Held, 
that this desciiption was not confined to the 
mansion house so called, and the lands 
immediately adjoining, but extended to such 
other lands in Shropshire as he possessed at 
the time of making Ms will. Mlehetts v. 
Jurguand, 1 H. L, Ca, 473 j varying the 
judgment below. 

^ 10. A will contained the following devise : “ I 
give my mansion house at Tedworth, in the 
county of Hants, and all my manors, farms 
lands, tenements, and hereditaments in the 
county of Hants, devised to me by my late 
husband, subject to annuities charged thereon 
by his will, and subject to an annuity charged 
thereon by me, and all other hereditaments in 
the cotmty of Hants, to which I am or shall be 
entitled at my death ; all which hereditaments 
in the county of Hants are hereafter described 
or referred to as my Tedworth estate.’’ The 
Tedworth estate was partly in the county of 
Hants, and partly in the county of Wilts, and 
had long been enjoyed as one property. There 
division line, natural or 
artificial, between the two counties * and the 
mansion house was largely disproportloned to 
the estate in Hants : — Held, that that portion 
only of the Tedworth estate which was in the 
county of Hants passed under this devise. 

IP ???-. 
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1. A testator devised his estate, called 
“Arkley Hall Farm, in the parish of Ridge,” 
upon certain trusts for A., and his will con- 
tained a residuary devise in favour of other 
persons. It was shown that certain lands in 
other parishes had been purchased by the 
testator, and added to Arkley Hail Farm, and 
had been constantly let with it : — Held, never- 
theless, that the land in other parishes did not 
pass under the devise o± “ Arkley Hall Farm,” 
but went to the residual y devisees. PedUy v. 
mdds, 2 L. R., Eq , 819 ; 12 Jur., N. S., 759; 

14 W. B. 884; 14 L T., N, S., 823. 

2. A. bequeathed to his son all those his 
freehold brewhouse, buildings, and premises, 
situate in S. Stieet, wheieon for many years 
he had carried on the business of a brewer 
(except a site of a portion of the premises on 
which stood a room used as a counting house) ; 
and also all that piece of land with the old 
malthouse standing thereon situate near S. 
Street. The testator had for forty-five years 
carried on business as a brewei on freehold 
premises, situate behind certain houses in 

S. Street. On a plot of land situate about 
218 feet from S. Street, he had, upon a piece 
of building land bought by him some years 
before his death, built a malthouse and a 
caipcntei’s shop: — Held, that the malthouse 
did not pass to the son under the description 
of all the testator’s freehold brewhouse, build- 
ings, and premises in S Street. ZamleH v. 
OwTton, 11 L. T., H. S., 503. 

3. A devise in 1844 of “ all my Quendon Hall 
estates in Essex,” The testatrix at the date 
of her will, and at her death, had a mansion 
called Quendon Hall, and land around it, and 
also other detached faims in Essex. There 
was no parish of Quendon Hall, nor was the 
term “Quendon Hall estates” a recognised 
appellation of any particular property : — Held, 
that extrinsic evidence was admissible to show 
what estates the testatrix understood to be com- 
prised in that description. For this purpose, 
old account books, m the handwriting of the 
testatrix, one containing “ an account of timber 
cut down on the Quendon estate,” and a paper 
headed, “1844, Quendon Hall Farms,” wiitten 
by the testatiix at about the date of her will, 
were received in evidence. Evidence was also 
admitted to prove that much of the property 
bad been derived by the testatrix under the 
will of a relative who had appended to her gift 
a direction that her dev isee should assume the 
name and arms of Cranmer, particularly as the 
testatrix in this cause had annexed a like 
condition to the above-mentioned devise. 
Wel^l Y. Syng^ 1 Kay k J. 680; 1 Jur.j K. S., 
606 . 

Estates acquired by the testatrix after the 
date of her will, although she had contracted 
to purchase some of them before that time, and 
although they were chiefiy small additions to 
what were clearly comprised in the devise^ were 
held not to pass thereby. Ik 

4 In construing a wiE of real estate, the 
Court will look at the nature and oiroumsiances 
of the property, and at the value of the subjects 
of the various devises, and if the whole will, 
read by the light of such circumstances, dis- 
0j.osee Intention inconsistent with restrictive 
woA in the description of the subject of a j 
thoee restrictive words may, as a matter * 
p construction, be rejected as a /a&i® 


stmtio. Stanley v. Btanle^n 2 John. & H. 491 ; 
10W.K.857;7L.T.,H.8.,1S6. 

Evidence of the intention of a testator, or of 
mistake in the preparation of his will, is not 
admissible, and an issue will not be directed on 
this ground to try whether particular restiictiv e 
words were or were not part of the will. Ih, 

Where a will contained a devise of heredita- 
ments “ in the county of Hants,” described as 
“my Tedworth estate,” and it was proved that 
the testatrix had an estate at Tedworth ex- 
tending into the two counties of Hants and 
Wilts, but which had been dealt with without 
regard to the county division, and the will 
contained various indications derived from the 
limitations of the estate, and the value of the 
Hants and Wilts portions of it, tending to show 
that the testatrix must have intended to deal 
with the whole estate :~-Held, that although 
no one of these circumstances alone would 
have controlled the words of the devise, their 
cumulative force vpas sufficient to justify the 
rejection of the words “in the county of Hants” 
asa/fl-Zm demonstratio. Tb. 

5. The testator had in 1833 taken a con- 
veyance of a farm of forty-one acres by the 
description of “all that messuage called XJ,, 
with the gardens, outbuildings, etc., containing 
one acre and three-quarters ; and also all that 
piece,” etc. : the conveyance then enumeiating 
six or seven other paicels, the whole forming 
one faim, in one occupation. The testator 
then mortgaged the whole by tbe same descrip ' 
tion for 1,OOOZ. Afterwards, by will, he devised 
“all my freehold house and premises called 
IJ.” to trustees to sell, and pay the said 
mortgage, and then pay 950Z, legacies; and 
gave all tlie rest and residue of his estate 
over:--Held, as between the residuary legatees 
and heir-at-law, that the whole forty-one acres 
passed by the words “ house and premises at 
IJ.” Ross V. Veal, I Jur., N, S., 751 ; 3 W, B. 
662. 

6. A testatrix devised “all that my share 
and interest in the messuages, lands, and 
premises, called or known by the name of 
the Dyifrydd and the Little Dyffirydd, situate 
in the parish of Kinnerley, in the county of 
Salop, now in the occupation of Mr. John 
Edwards.” She was entitled to an undivided 
moiety of a compact estate containing 224 
acres, all held under one title, part of which 
was called the Hylfrydd, and the rest Little 
Hyffrydd, the bulk of which answered the 
description contained in the wiE, There 
were, however, in the estate two smaE fields 
which, though in the occupation of John 
Edwards, were not in the parish of Kinnerley 
and county of Salop, but in the parish of 
LlandisiEo and county of Montgomery ; and 
the one field which, though in the parish of 
Kinnerley, was not, and never had been, in 
ibe occupation of John Edwards Held, that 
the loading words which defined the subject 
of the devise were ** the lands known as the 
Byfirydd and the Little Hyffrydd,” and that 
they were not restricted by the words which 
followed, which were merely an ermeous 
description, and might be rejected 

V. Mm-dmiek 42 L. J., Oh., 6B0; 16 lu K., Eq., 
168; 21 W. B. 710. 

7. Under a power in a settlement, il. devised 
lands called Olag getts and Sievelands, In the 
parish of Buxted, to W. There were tods 
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described In tbe settlement as Claggetts and 
Sievelands, in the parish of Bnxted, and there 
■wore also other landt* in the parish of Buxted 
described in the settlement by other names 
Evidence was adduced to show that all these 
lands were, at the time of the will and before 
and since, held by one tenant, and that the 
whole were known as Claggetts Farm Held, 
that all the lands known as Claggetts Faim 
nassed by the devise. WMtfield v. Lanqdale, 
45 L. J., Ch, 177; 1 L. R., Oh. B., 61; 24 
W. R. 313 ; 33 L. T., H, S., 692. 

H. demised a messuage, bams, buildings, 
woods, wood-grounds, commonly called Ticke- 
ridge, in the paush of East Grinstead, in the 
occupation of W., to W. Evidence was ad- 
duced to show that Tickeridge Farm, in the 
ocenpation of W., consisted of 85 acres in ! 
the parish of East Grinstead, and 116 acres : 
in the parish of Westhoathly, and that the 
farmhouse and buildings weie partly in one 
and partly In the other; — ^Held, that the 
whole of iickeridge Farm, in the occupation 
of W*, passed by the devise. Ib, 

Some of the woodlands adjoined and formed 
part of Tickeiidge farm, but had been expressly 
excluded in the demise of this farm to W., 
and were retained by H. in her own occupa- 
tion that the woodlands did nob pass 

by the devise, lb. 

H. devised a messuage, buildings, farm, and 
land called Hookland, in the paiish of Lind- 
field, by estimation 80 acres, more or less, 
in the occupation of G., to C. in fee. As to 
this, the description in the will was almost 
the same as that in the settlement. Evidence 
was adduced to show that II. had a farm 
called Hookland, uhich at the date of her 
will was in the occupation of C., but that it 
consisted of 173 acies, of which 88 acre.s were 
freehold in the parisli of Lindfield, 66 acies 
ware copyhold in the same paush, and the 
remaining 18 acres weie copyhold in an ad- 
joining parish Held, that the whole faim 
oiiled Hookland, as well copyholds as free- 
holds, passed by the devise. II. 

I, A testatoi bought at one time certain 
houses in Bullen Court in the Strand, and in 
Maiden Lane. The houses in the Strand were 
adjoining the houses in Bullen Court, which 
leads into that street. By his will he devised 
his freehold estates in Bullen Court, Stiand, 
and Maiden Lane, in the county of Middlesex, 
to A. and B. : — Held, that the houses in the 
Strand passed under the devise. Gmmtlett 
w €wrU)\ 1 W. R. 500 ; 17 Beav. 586 ; 17 Jur. 
981 ; 23 L. J., Ch., 219. 

A testator, entitled to certain houses situate 
in Bullen Court, Btwnd, in the Strand itself, 
and in Maiden Lane, which he held under one 
title, devised to M. and B. for their joint 
lives, and to the survivor, in fee, “his freehold 
es^tes situate in Bullen or Bull Inn Court, 
Strand, and Maiden Lane.’* M. having died ; 

i ” was to be 
981. 

■ old and other 

t her decease, 
i hm copyhold 
at 0*, in the 
I— Held, 
it^^n thacopy- 


the meantime ; and that the bequest of the 
leaseholds did not include other leaseholds of 
the testator in the parish of S. N., but at some 
distance from 0. Attmater v. Attwater^ 18 
Beav. 330; 18 Jur. 50; 23 L. J., Ch., 692; 2 
W. R. 81. 

3. A testator devised all his lands “ situated 
at or within Dorms tone, in the occupation of 

J.” The testator was seised of two farms, 
both in the occupation of J. The greater part 
of each of the farms was within the parish of 
Bormstone, but three closes of one and one 
close of the other were respectively situate in 
an adjoining parish. In each case the poition 
which was not in the parish of Bormstone 
immediately adjoined the remainder of the 
farm, and was only separated from it by the 
parish boundary, which was, in the one case, 
a highroad, and, in the other, a fence. In 
the latter case the parish chuich of Bormstone 
was only a few yards distant from the fence ; 
—Held, that the devise comprised the four 
closes adjoining the paiish of Bormstone. 
Homer v. Homer ^ 8 L.R., Oh. B., 758 ; 47 L. J , 
Oh., 635; 39 L. T., H. S., 3 ; 27 L. T., H. S., 
101 . 

The testator also devised all his land “ situate 
at G. in the occupation of S. Held, that 
this devise did not include land situate at G., 
but in the occupation of J. Ih. 

4. The greater part of a farm held by S. was 
situated in B. A devise by A. of his lands “ at 
or within B. in the occupation of S.” was held 
not to pass any part of the farm not within B. 
Homtor v. Horner^ 46 L. J., Ch., 617. 

A father devised his lands at B, and at G., 
in the several occupation of G., S,, and J., and 
also other lands in the occupation of H,, to his 
son for life. He devised his lands at G. in the 
occupation of S. in remainder. — Held, that 
the rcmaindei in tlie land at G. in the occupa- 
tion of J. did not pass by such devise, but by 
a rcsiduaiy devise. Ih, 

5. Where some subject-matter is devised as 
a whole, and then woids of description are 
added which do not completely exhaust all the 
particulars included in the geneial devise, but 
seem to limit and restrict it, the entiiety ex- 
pressly and definitely given shall not be pre- 
judiced by the impcifect enumeration of 
particulars ; nor shall a clear enumeration of 
particulars be o'^erlooked by an apparently 
geneml devise. v. Lamday^ 11 H, L. Ca. 
375 ; 13 L. T., N. S , 171. 

A person was possessed under one and the 
same lease for lives, renewable for ever, of 
lands denominated B., C., F,,and G., all situate 
in the county of Keiry. He granted out the 
lands of G. for lives, with a covenant for per- 
petual renewal, reserving thereout a perpetual 
fee-farm rent. Some years after this grant he 
made his will, which recited that he was pos- 
sessed of a lease for lives, renewable for ever, 
of certain lands in the county of Elerry* w|l|^ 
said lands are denominated 0., and 3^*# aljl 
situate in the parish of, etc., in the conn%f jcn 
Kerry, He directed that “ the aforeSaldlands 
should be sold, and after payment of hie 
be equally divided between X W. land S.X# 
After giving several legacies, he mideX W. 
“residuary legatee of all my real and per^dnw 
estate and effects ” ;—Held, that the estate* 
G. did not pass under the general devise, but 


the residuary 
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1, Wliere a testatrix “ gave all those her free- 
hold messuages or tenements, hereditaments 
and premises, called West Cliff, with the ap- 
purtenances thereto belonging, situate at West 
Cowes, and now^- used as lodging-houses ; ” and 
in a codicil referred to the same propeity as 
her estate, called West Cliff, at West Cowes : 
— Held, sufficient to pass, besides the lodging- 
houses, other houses, of which some were un- 
finished; and also certain plots of ground, 
together with the site of a piivate load and of 
a chmch, the building, and the advowson, all 
known as the West Cliff estate. Cumiinglidni 
V. Butler, 3 Giff. 37 ; 7 Jur., H. S , 4G1 : 4 L. T., 
H. S.,234. 

2. A father gave all that part of Rigby’s 
estate purchased by him consisting of closes 

A. , B., C., D., B., and F„ wdth the timber and 
coal mines, to trustees in trust for his son 0. 
for life, with remainder to the use of 0,’s 
children as he should by deed or will appoint, 
and in default of appointment to the use of 
O.’s right heirs. 0., by his will, after reciting 
the devise in his father’s will (but without 
ennmeiating the closes), appointed all that 
part of the propeity devised by his father’s wdll 
and therein described as that part of Rigby’s 
estate purchased by his father consisting of A., 

B. , C., and P., with the timber, but not inclucl- 
img the mines, to his two sons T. and J, ; and 
he appointed the mines under the land which 
he had appointed to T. and J. to his four 
other children. The two omitted clohes, D. 
and E., lay between the other four:— Held, 
that the corpus of the estate devised by the 
father ^was sufficiently designated in the 
son’s will; that the enumeiation of the four 
closes instead of the six was a falsa demou- 
stmtlo which might be i ejected ; and that the 
whole of the six closes passed under the ap- 
pointment. Travers v. BlnndelL 6 L. R.. Ch. 
H., 436; 36 L. T„ K S., 341. 

3, A father devised his freehold properly 
at M. in trust for his children, a son and 
daughter, equally. He had no freehold pro- 
perty at M., but he hadjtwo undivided fourth 
shares of some in R., which M. adjoined, and 
in which paiish it was situate Held, that 
the property in B. descended to the heir at 
law. Barher y. Wood, 4 L. R,, Ch. B., 885 ; 
46 L. J., Ch., 728 ; 36 L. T., H. S., 373. 

4. A person purchased a piece of land 
abutting on 0. Street on the east and on T. 
Street on the west. He built two houses, one 
in O. Street and the other in T. Street, and he 
divided the property into two portions. He 
devised “all that his freehold estate situate 
in T}, Street ” : — -Held, that the whole property 
passed, Marman w l^wner, 36 Beav. 478. 

6. Where a testator uses a description of 
parcels consisting of two distinct and separ- 
able parts, of which the first is complete 
and correct, and the second incomplete and 
erroneous,^ the maxim faisa iemmstvatw nm 
meet applies, and the part which is false will 
not cut down that which is true. Semis, where 
the parts of a description are not distinct and 
separable. White w. Bireh, 36 H. d., Ch., 174 1 
M W. 306 5 16 U tr., H. S., 606. 

[ ^ ^ A testator devised ** all his freehold estates 
i parish of which was 

H p^qcpplHe and correct description of the 
fptoded to pass. The context in- 
I ihttt to pass the whole of such 




i, _ 



estate : — ^Held, that the gift was not narrowed 
by the erroneous addition of the words, “ and 
now in my own occupation.” Ih 

6. Testator, who was possessed of three 
leasehold houses in K, Btieet, bequeathed 
*Hwd houses in K Street in trust for F. 
for life, and then to foim part of his residuary 
gift. The will contained no other references 
to the testatoi’s houses in K. Street Held, 
that two of the houses passed under the gift, 
and that P, was entitled to elect wMoh he 
wmuld take. Taplei/ v. Maqleton, 12 L. B., 
CffiD., 683; 28 W. R. 239. 

7. A testator dc\iscd his mansion and estate, 
called CIe\e Court, with the appurtenances, 
upon certain trusts, and gave the iTsidue of 
his property of evciy description, other than 
those thereinbefore mentioned, upon other 
trusts. The testator had contracted, before 
the date of his will, to purchase an estate 
near and adjoining to the Cleve Court estate, 
which was conveyed to him subsequently. 

He also pm chased, aftei the date of his will, 
several other small properties adjoining the 
Cleve Court estate • — Held, that evidence wab 
admissible to show what property the tes- 
tator designated by the paxticnlar description 
up to tho time of Ms death, and that all 
the joroperty acquired after the date of the 
will and treated by the testator immediately 
before his death as additions to the Cleve 
Court estate, passed under the particular 
devise. Cattle y. Fox, U L. R., Eq., 542; 40 
L. J., Ch., 302; 24 L. T., N. S., 686: 19 
W. E. 840. 

8. A bequest of “ the field in front of my 
dweiling-honso ” does not include the house 
and curiilage, though in fact locally situate 
in the field, and such house and curtilage pass 
by a bequest of “the residue of my said 
farm.” (TCo7morY» OFonnor, 19 W, R. 90; 
4Ir.B.,Eq.,4S3. 

XXXI. BESCBIFTIOH BY BEFBEEHCE TO 
TITBE OE OWHEESHIF. 

9. Devise of “my estates at S , which were 
demised to me or purchased from A.,** the 
fact proving otherwise, construed not as an 
intended restriction, but as n misdescription. 
1TV% V. Welhj, 2 Yes. k B. 191. 

p. A testator, by a will made after the 
Wills Act came into operation, devised to 
trustees forfi\e hundred years all Ms freehold 
and copyhold hereditaments in the county of 
D. which had or might thereafter come into 
his possession “by inheritance** &om Ms 
father, whose heir he was. The testator’s 
property in the county of D., when he made 
Ms will, consisted of one estate devised to 
him by his fathei before the Wills Act cam# 
into operation, and of another which had been 
conveyed to him by his father by a deed of 
gift, and into the possession of which he 
entered in his father’s lifetime Held* that 
the latter estate was not subject to the trust# 
of the term, though without it they could not 
be fully performed as regarded the a»<Ai3ats 
directed to bo raised under them. WUkiium 
V. Beieme, 3 Be 0. U* & 0. 937 ; 22 B. CK ^ 
7Bli lBq.E.m I 

11. A bequest of **^the property which ti# ^ 
testafcrk deceived by Ihe death of B. ^ ^ 
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Held, to pass not only the pioperty which the 
testatrix actually received in her lifetime from 

tli0 source referred to, but also property to 
wMcb the testatrix was then entitled in pos- 
session, but whicb was not actually paid until 
after ber decease, and was then received by 
her representatives. Girdlestone v. Creedi 10 
Hare 487 ; IW.K. 228. ^ 

1. A testator having a vested estate under 
the will of his grandfather, subject to a life 
estate in bis grandfather’s daughter, Mary, 
excepted from the operation of his will the 
real and personal estate which he might derive 
from his aunt Mary, or any of her family 
Held, a sufficient description of his vested in- 
terest under his grandfather’s will. JaTtm v. 
Wynfofd {Lord), 2 Sm. & G. 360; 18 Jur. 868; 
23 L. J., Ch., 767. 

2. A lady was entitled under a will to a 
share of an estate, which, after the testator’s 
death, was varied by allotments and exchanges 
under an inclosure act. She afterwards de- 
vised her share of the estate as “ devised ” to 
her “ by the testator’s will ” : — ^Held, that 
this passed the lady’s share in the estate in 
it$ actual condition, Cooeh v. Walden, 46 
H Ch., 639. 

3. A father devised his real estate to his 
sons, A., B,, and 0., as tenants in common, 
subject to chaiges in favour of bis wife and 
daughters, and gave his personal estate to his 
children in equal shares. Many years after 
his death, but before the charges had been 
satisfied, A, made a will, giving all his pioperty 
*‘unto my hrothors B. and C. absolutely for 
their uses under the directions of the will of 
my father ” Held, that the use of the plural 
word “ uses ” and the reference to the direc- 
tions of the fathei’s will were not sufficient to 
vary the constiuotion of the previous words 
of gift, and that B. and C. took as joint 
tenants. OHvef v. White, 4 He G. F. & J. 17 ; 
31 L. J., Ch., 689; 10 W. B. 276; 6 L. T., 
N. S„ 198, 

4. A testator devised to his granddaughter 
a plot of freehold land by the description of 
**th© portion of meadow land received by me 
in exchange from S and other plots to the 
granddaughter, describing them by reference 
to the tenants in whose occupation they then 
were. Portions of the plot ot land which the 
testator had acquired by exchange from B., and 
of certain of the plots which had been in the 
occupation of the several tenants named in the 
desenptions, were, at the date of the will, 
under contract for the sale to a railway com- 
pany. The company had taken possession 
before the date of the will, but the conveyance 
was not completed until after the testator’s 
death Held, that as there remained lands to 
answer the descriptions in the will at the 


funds, and then proceeded as follows:— ** I 
constitute and appoint E. M my residuary 
legatee to any property which has been be- 
queathed to me and which is not mentioned 
in this mil.” The father of the testatrix, bj- 
his will, in 1873, bequeathed to her a certain 
sum of stock, but he subsequently determined 
to give it to her in his lifetime, and accord- 
ingly transferred it to the trustees of her 
marhage settlement : — Held, that this sum of 
stock did not pass to E. M. under the residuary 
gift contained in the will of the testatrix. 
lie Armstronq, Marescaux v. Armstrong, 49 
L. J., Ch, 53;42L. T. 823. 

6. A testator bequeathed all the property to 
which he was or should be entitled under his 
uncle’s will to trustees upon trust for the 
benefit of the defendant. After the date of 
his will he received a sum in cash from his 
uncle’s estate, part of which sum he invested 
in the purchase of stock in a i ail way company : 
— Held, that the railway stock passed under 
the bequest. Morqan v. Thomas, 25 W. E. 
760; 46 L. J., Ch., 776 ; 37 L. T., H. S., 689 ; 6 
L B., Ch. D., 176. 

7. A testatrix had power to dispose by will 
of property which she enjoyed under the resi- 
duary gift of her brother ; a part of this pro- 
perly consisted of 7,000/. bank stock, whit.h, 
after the brother’s death, was increased by a 
bonus to 8,750/. ; the testatrix in her will, made 
shortly after the bonus was declared, described 
the bank stock as consisting of 7,0001. The 
Court decreed, that the 8,750/. passed by force 
of general expressions, which plainly mani- 
fested an intention to bequeath all that the 
testatrix derived from her bi other. Matthem 
V. Mmide, 1 Buss. & M. 397 ; 8L. J., Ch., 106. 

8. A reversionary interest in consols and 
other property to which a testatrix was abso- 
lutely entitled in possession, but in respect 
of which latter propeity she had received no 
income, and which was at the date of her will 
outstanding in the name of a tiustee, passes 
nnder a bequest of “any interest or moneys to 
which I may hereafter be entitled on behalf of 
my late husband,” although as to two-third 
parts she had become entitled thereto as sole 
next of kin of her infant son, who had ac- 
quired the same as one of the next of kin of 
his father. Moysen v. Stimrf, 18 W. B. 146. 

9. J. tenant for life, remainder toW. forlife^ 
remainder to J. in fee ; during life of J., houses 
on estate were burnt down, and insurance 
money paid to J., the insurer, and placed in 
funds in his name ; J., by will, devised estate to 
B. in fee, and his personal estate to W. 
applied part of insurance money in repairing 
house on estate ; insurance money unapplied 
remains in J.’s name ; W., by will, stated the 
circumstances as to fund so standing in his 


time of its date, such lands alone passed under brother’s name, and bequeathed residue of his 


fie devises, and that the purchase money paid 
by the railway company to the trustee of the 
testator’s will ought to have been paid to the 
gaintiffi, the residuary devisee and legatee. 
M Jackson, Wilson v. Donald, 44 L. T. 467. 

- The word “bequeathed” (though not in 
itself a technical word) is primarily applicable 
ctnly to propeity passing under a testamentary 

8 jsition. The testatrix, a married woman, 
under her marriai^e settlement an absolute 

■ er appointment over, certain, funds. By 


personal property: — Held, insurance money 
passed to B. as devisee of J. Norris v. Mmrri’- 
son, 2 Madd. 268. 

10, A policy of insurance for 3,000/. on A.’s 
life was assigned to trustees, an4 by a deed 
of even date, trusts were declared of it by the 
description of “ the sum of 3,000/. for which 

A. ’s life was insured,” and power was given to 

B. to dispose of it by will. B., after reciting 
the settlement, bequeathed 1,000/., part of the 

i sum of 3,000/., to A., and the remaining sumpf 
^,000/. to C. , At A.’s death, 9,000/. was received 
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tincler tbe policy Held, that the whole fruits 
of the policy were subject fco the trusts ol the 
settlement, and passed by the bequests to A. 
and C., in proportion to their legacies Conrt- 
my Y. Fefrers, I Sim. 137 ; 6 L. J., Ch., 107. 

1. A testator entitled in fee to some messu- 
ages and lands in A., and entitled for life to 
other messuages and lands in A , devised his 
mesteuages and lands in A. to his son, and 
chaigod his tenement in A., occupied by H., 
wit] I certain legacies. The tenement occupied 
bv H. was part of the property in A. to which 
the testator was only entitled for life : — Held, 
that it was not to be inferred from the de- 
sciiption as his own of the tenement in A., 
occupied by H., that the testator intended to 
describe and devise as his own the other 
property in A. in which lie had only an estate 
for life. ParlerY, Carter, 4 Haie 400. 

2. Bequest, after the death of certain annui- 
tants, ot a sum set apart by the Court for pay- 
ment of them, or of such part of it as should 
not, by reason of tbeir deaths, have been as- 
signee! or transferred: — Held, that a sum 
which had been ordered to be transfcired on 
the death of an annuitant, but had not been 
actually transferred, did not pass. Hooker v. 
€oodwmy Jac. 375. 

3. A testator, after reciting that he was 
possessed of property in D. for the residue of 
terms of years, becpieathed **his said D. pro- 
perty.’* Ho was entitled to freeholds as w cll 
as leaseholds in I).- — Held, that the lease- 
holds only passed under this gift. Cotlallis 
V. Corlalbs, 9 L, R., Ir., 309. 


foimitv with a real or supposed trust affecting 
it for this purpose Hold, therefore, that he 
must be taken to have intended to comprise 
it in the general devise of trust estates, and 
that consequently the farm M. was the one 
devised to T. R. Bhmdell v. Gladstone,, 3 
Macn. & Cr. 692. Reversing 14 Sim. 83 : 8 Jur. 
3U1. 

^ 6. A testator makes a general demise of all 
his lands in nine paiishes; in five of them he 
had only lands in fee ; in three others he had 
only lands oyer which he had a pow’-er of ap- 
pointment ; in the othci he had lands in fee, 
and also lands over wdiich his power extended. 
All the lands pass by his will, except the lands 
in the latter parish, which were subject to 
his power. Na;pier y. Napier, 1 Sim. 28 ; 5 
L.J., Ch,65. ’ 

7. A testator gave his four leasehold mes- 
suages in L. P,, with other tenements in trust 
out of the rents to pay the ground rents of 
the w-hole, and of another tenement in Y. P., 
comprised in the lease under which two of 
the houses in L. P. were held, and to apply 
the surplus on certain tiusts. The testator 
had five messuages m L. P. held under four 
leases —Held, on the context, that the five 
me'isuages passed under the bequest. Smqmn 
V. SanipsoJi, 8 L. R., Bq , ±79. 

XJiieertainty Generally:]^ See XII. ante, 

XXXIH. MOHEY TO BE LAID OUT IN LAND 
PASSING! BY WORDS APPLICABLE TO 
BEAL ESTATE AND YICE YEESA. 


I 

j 


XXXII. EaDIVOCATION. 


4. Testator bequeathed all his property in 
the Austiian and Russian funds, and also that 
vested in a Swedish mortgage security. The 
testator at the death of his will had several 
sums invested on different Swedish mortgages : 
— Held, that the bequest was not void for 
uncertainty, but that all the sums invested 
on Swedish mortgages passed by it. Miahards 
V. Patteson, 15 Sim. 501 ; 11 dur. 113. 

5. A testator devised all his real cskites 


(except the hereditaments thereinafter par- 
ticularly devised), including all estates vested 
in Mm upon trust or by way of mortgage, to 
trustees upon certain tiusis : in a subsequent 
part of Ms will, he devised Ms farm in A., 
in the possession of T, H., to T. R. He had 
two farms in A., called respectively S. and M., 
both of which were in the possession of T. 
but at different rents. On a question being 
raised which of the two farms the testator 
intended to give to T. B. -Held, that the 
devise must be taken to have been made to 
T. B, for his personal advantage, and not upon 
trust ; and if, therefore, it could he ascertained 
that one of the farms was subject to a trust, 
or that the testator supposed or treated it to 
be so, it must then be inferred that such farm 
was not the one intended to be devised, but 
that the other was the one referred to by the 
testator. In the present ease, it was suffi- 
olenlly established by the evidence, that during 
the lives of the testator and Ms father the 
proobeds ol the farm B. had been regularly 
tb a Roman Catholic pi lost, and that the 


had uniformly dealt with it in con- 


8. Personal estate to be laid out in land, 
bi t lent on mortgage instead, considered as 
land, having been ahvavs out in trustees, anci 
the uses never united with the possession, 
and passed by such general words in a will 
as would pass land, as “ all my estates, etc., 
whatsoever and wheresoever.” liasltleigk v. 
Master, I Yes. J. 201 ; .3 Bio. C. 0. 09. 

9. A remote levei&ion in real estates and 

lands to be purchased and settled, will pass 
by general woi ds in a will, as » all and every 
othci mj lands, tenements, and hereditaments,” 
thtmgh the uses are immediate. But the pur- 
chase being postponed to the death of the 
devisor, the reversion in the estates to be 
puichased and settled to the same uses sub- 
sequent to his death, not being an Interest 
vested in him, did not pass; and though, 
upon the settlement, a power of appointment 
was implied, the will, particularly executing 
express poweis, did not amount to an ex- 
ecution of that implied power. r, 

Vitjor, 8 Yes. 266. 

10. Money was to be laid out in land to be 
settled to the husband for life, remainder 
to raise portions for younger oMldron j the 
money was afterwards invested by direction 
of the husband in S. B. annuities ; afterwards, 
by will, he devised generally all his manors, 
etc, to certain uses; the money in the funds 
must be laid out in land, liUMim v. Mmm* 
4 Bro. 0. a 333. 

11. Money agreed to be Md out in land 
Eelti, to pass under a devise of all freehold, 
leasehold, and copyhold lands lying in J. and 
in E. or elsewhere. Gmt&t v. Gnidrd, 3 Atfc. 
254, And see Harvey ?. Aston, 1 Atk, Ml i 
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Gfee% V, Stephens, 12 Ves, 419 ; 17 Ves. 64 ; 
Mngen v. Sowmg, 1 P. W. 172 ; Pre. Ch, 400 ; 
eilb. Bxcli. Bep. 91 ; 10 Mod. 39. 

1. Money tinder a direction to be laid ontin 
land considered as real estate, under a general 
disposition by the will of a person entitled ab- 
solutely in either shape of the “money and 
land,” in the absence of intention, the word 

money ” being answeied by another fund of 
stoch. JBldduljjh "v. Buldnlph, 12 Ves. 161. 

2. A bequest of a moiety of the interest of 

the residue of the testator’s personal estate 
Held, upon the context of the will, to pass 
the interest of the proceeds of real estate, 
which were directed to be invested so as to 
form one mixed fund with the lesidne of the 
personalty* v. Munion, 1 Buss. & M. 

603; 6L* L, Ck, 156. 

3. Trustees holding moneys in trust for a 
married woman invested the amount in the 
purchase of land ; and, by the purchase deed,, 
to which the vendor and they were the only 
parties, they declared themselves possessed of | 
the estate, in trust to pay the income to the ' 
married woman for her separate use, for life, 
and, after her decease, in trust for the benefit 
of all the cMldren of the husband and wife 
equally between them ; and, in default of chib 
dren without issue, then in trust for the 
husband in fee ; and power was reserved to 
the trustees, at the request of the husband 
and Tvife, to sell the property ; and theieupon, 
with all convenient speed, to lay out the pro- 
duce in the purchase of other freehold estates, 
and so on toties guoties* At the end of fifteen 

' years the estate was sold, and the purchase 
money was invested as money, and the income 
was paid to the manied woman foi foity-loui 
years, until her death. Soicral yeais after 
the sale of the estate, the tiustces, by a deed, 
which the husband and wife executed, declared 
that they held the fund upon the liusts of the 
first purchase deed. The husband died intes- 
tate, and the wife survived him for ten years. 
By her will, she gave “ all ” her “ personal 
#tate and eficets whatsoever and wheresoever, 
and of every kind soever, either in possession, 
remainder, reversion, or expectancy,” unto two 
of her children Held, that there was no 
evidence that the widow intended to change 
the character of the fund from being r(‘al 
estate ; that there being children entitled for 
their lives to the fond, it was not competent 
for her alone to change its cliaracter; but 
that, as the property \ested in her subject to 
her children’s life inteiest, it was competent 
to her to have given such reversionary interest 
by will, hut that the words she had used were 
not sufficient to include it. Gillies v. Long- 
Imis, 4 Be G. &: Sm. 372 ; 16 Jur. 570 : 20 
Ch., 441. 

4. Testator, resident in Jamaica, and seised 
of plantations and slaves in the island, by his 
will, dated June 1834, after giving certain 
bequests, proceeded as follows i — “ Also, I give, 


1 




jdfvlic apcl bequeath, share and share alike, 
k ; ’ unto and her children, all my tight, title, 
' and claim to compensation such as may be 
k to me^ as psy portion of the oompensa- 

' tlon fund, for the emancipation of such slaves 
V belpng tq me, and ho living on the 1st 

.si 4 k * This ’#111 was not attested so 

as 'to pass real estate; but was properly ex- 

VK^T+Tfr T>t» +1-1/.. 7 a.-.. 




Jamaica, slaves could only be directly devised 
as real estate. The Act for the Abolition of 
Slavery (3 k 4 Will. 4, c. 73, passed on the 28th 
August 1833) provided that, on the 1st August 
1834, slavery should cease in the British 
dominions, and gave to the owners of the 
slaves a right to their services as apprentices, 
and to compensation for the loss of their 
services as slaves. The testator died before 
this period of manumission arrived. The Court 
in Jamaica decreed that the compensation 
money partook of the nature of real estate, to 
the same extent as the slaves, and did not 
pas& under the will. Upon appeal : — Held, 
reversing such decree, that (treating the slaves 
as real estate) the legislature became pur- 
chasers under the 3 & 4 Will. 4, c. 73, from the 
date of the Act, giving a limited interest in 
the slaves for a term of years to the vendor, 
and that the money to be received under the 
compulsory sale of the slaves was converted 
into personal estate, and passed to H. and her 
children as specific legatees under the will. 
lUohards v. Jamaica (Att-Gen), 6 Moo. JP. C. 

381 ; 13 Jur. 197. 

6. Beal estate was settled by a marriage 
settlement, not comprising any personal estate. 

The tenant for life sold pait of the land to a 
company under the poweis of its Act, and the 
proceeds were paid into court and invested. 
Afterwards, the tenant for life, under the 
power in the settlement, appointed by will to 
his son the whole of the settled estate, and 
the purchase money of the part which had 
been sold. The son by will disposed of his 
residuary personal estate of which he might 
be possessed, or over which he might have 
any power of disposition at his death, includ- 
ing m such personal estate “all moneys to 
which I may be entitled under the marriage 
settlement of my father and mother;” and 
he declared that he did not by his will intend 
to dispose of anj’' real estate, but only of 
personal estate and chattels real. The widow 
of the tenant for life, who was entitled to a 
jointure, was still living: — Held, that the 
fund arising from the sale did not pass by the 
will. Me Skeggs, 2 Be Q. J. k S. 533 ; 13 W. E. 

567. 

6. Upon a marriage, an undivided eighth 
share in remainder in fee belonging to the 
wife expectant on a life estate entirety, was 
settled in trust for the wife for life, with 
reinaindex to the husband for life, with re- 
mainder to the children in tail, and remainder 
to the heirs of the wife : and a power of sale 
and of exchange was given to the trustees, 
who were to invest the proceeds in the pur- 
chase of realty in possession, and hold it on 
the tiiists declared respecting the reversionary 
interest thus settled. The entirety of a portion 
of this estate was sold in concurrence with the 
trustees of the settlement, by the other parfclep 
interested in the estate. By the deed 
eighth part of the purchase money was appop" 

: tioned according to the values of the 6|e* ^ 

interest apd the reversion in that apdf % 

the value of the reversionary interred aiM tjie ^ 

reversion in that share, and the vj^pe of the ■ 
reversionaay interest was expref ^ 
been paid to the trustees of the settlement. 

In point of fact, however, the whole of the ■ 
eighth part was invested in consols, the divi- 


id to tl 
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life for the entirety. This state of things 
oontinned after the death of the wife (who 
died withont leaving issue), dining the lives 
of her htishand and heir at law successively, 
hnt there was no evidence of their intention 
as to the destination of the fund beyond what 
was to be inf ei red from the above course of 
dealing with it i — Held, that an election could 
not be inferred to take the property in its 
actual state, and that on the death of the 
heir at law 3ais sliaic of the fund was to be 
treated as part of his real estate, Re Redder, 
5 Be a M. & G. 890; 21 L. J., Ch., 313. 

Held, also, that it did not pass by his will 
under a devise of all such shaies as he might 
at his death possess in the estate, there being 
a part of it remaining unsold to answer the 
description. Ih. 

1. A testator devised to his granddaughter 
a plot of freehold land by the description of 

the portion of meadow land received by me 
in exchange from S.,” and other plots to the 
same granddaughter, describing them by re- 
ference to the tenants in whose occupation 
they then were. Poitions of the plot ot land 
which the testator had acquired bj? exchange 
from S., and of certain ol the plots which had 
been in the occupation of the several tenants 
named in the descriptions, were, at the date 
of the will, under contract for sale to a i ail way 
company. The company had taken possession 
before the date of the will, but the conveyance 
was not completed until after the testator’s 
death: — Held, that, as theie remained laudb 
to answer the desciiptions in the will at the 
time of its date, such lands alone passed under 
the devises, and that the pin chase money paid 
by the lailway company to the tiustee of the 
testator’s will ought to have been paid to the 
plaintiff, the residuary devisee anti legatee. 
Ms JaeXmh, v. Donald, 44 L. T. 467. 


XXXIX. Time of Operation and 
After-acqnired Property, 


I. man- wnu te/m-e the WilU Act. In 

General, 7843. 

II. Denemil of Leases, 7845. 

III. Menewal of Lease to Lessee, who is also 

Devhee of the Lease, 7846. 

IV. Deq nest of Lease. Bu Imeq uent JPur chase 

of the Reversion, 7840. 

V. Wider Wills ojh rating itncler the Wills 

Act, 7847, 

VI. Lime of Operation in other Cases not 

relating to After-acquired JPropertg, 

VII. Mrection of Rowers of Appointment or 

Revocation created aftir Date of Will. 
See Foweb. 

Vllh Rroperiy agreed to he Sold or Rtmhmed. 
See XXXIV. il. ante. 

IX. RepuUkati&nhg CodidL Dffectom After- 
mquvred Rraperty. Bm XV. il. 3 ante. 
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not pass by a devise, does not arise from the 
word “ having ” in the Statute of Wills, but 
from the difference between the Eomaii testa- 
ment or wills of personal estate, and a devise 
by the law of England, which is an appoint- 
ment of the person to take the specific estate 
in nature of a conveyance, though fluctuating 
till death, Brydges v. Chandos (Duhe\ 2 
Ves. J. 427. 

3. Words prinid facie equivalent to pass 
future intciests in personal estate, to have that 
effect unless controlled by the context. Jams 
V. Dean, 11 Ves. 389. Affiimed 15 Ves. 236. 

4. The words “ all I am possessed of,” in a 
will, in a legal construction, relate to the time of 
the death, not of the execution of the will un- 
less explained. Wilde v. IMtznieyer, B Ves. 811, 

6. A devise and bequest of “ all my estate 
and effects, both real and personal, which I 
shall die possessed of,” extends to lands pur- 
chased by the testator after the date of Ms 
will, and therefore the heir, taking benefits 
under the will, must elect. Churchman v, 
Ireland, 1 Buss. & M. 250. 

6. Bequest of all testator’s pictures, etc., they 
being a good collection; after-purchased pic- 
tures shall pass. A bequest of any species of 
personal estate is considered as fluctuating till 
the death of testator, and the whole of that 
species he has at his death passes. Chrlk- 
clmrch {Dean) v. Barrow, Ambl. 641. 

7 . Reasons for the rules on which a lesiduary 
bequest ot personal estate is extended to that 
which testator subsequently acquires. Bland 
V. Damh, 2 Jac. &: Walk. 405, 

Very special words are required to confine a 
residuaiy bequest to pioperty belonging to 
testator at date of his will, Ib. 

H. Every gift of land, even a general resi- 
duary devise, is specific, and that only to which 
the paity is entitled at the time can pass; in 
the case of personal property, what he has at 
his deal h will pass, and, if the description is 
specific, it may operate as a direction to pur- 
chase. Ran nock v. Morton, 7 Ves. 399. 

9. A. devises his iibiary of Wks, now in 
the custody of B., to a college, and aiterwards 
buys moie bonks, which he places in the same 
libraxy, and gives 4,000Z. more to increase their 
library; after-bought books shall pass. AU 
SouU' College v. Coddrmgton, 1 B. W. 597, 

10. Bequest of household goods extends to 
all household goods purchased afterwards, and 
that are in the house at the testator’s death. 
Masters v. Masters, 1 P. W. 424. 

11 . A . devises to B. all his goods and furniture 
in his house* except his pictures, wMch he 
gives to 0. : pictures in boxes, as well as what 
weie hungup in the house, will pass to G.; 
and so will pictures bought after making the 
will, Gayre v. Gayre, 2 Vern. 538. 

12. Qufere, whether a bequest of all the test 
and residue of my ready money, securities for 
money, and moneys in the funds*’ will com- 
prehend property of that description acquired 
after the date of the will. Rarhcr v. Marckm^, 
1 y. & Coll. Q, 0. 290 ; 11 L. J., K. S., Ob., 223 ; 
6 ffur. 292. 

I. 3. Bequest of debt which shall be owing on 
a particular day, taken as it stood at that day, 
and not affected by consignments- fnom Indies, 
on ac5Conut since death of testator, which 
happened TOtious to day ipcoifled. Imies v. 
MUcMl, 6 Ves. 461. 
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1, Whex© arrears of debt are beqncatlied, 

they are confined to those due at time of 
making wUh v. Bunj^ 1 Eq. Abr. 

2. A testator, by will, gives his moiety or an 
estate called H. to his sister and her children, 
and subsequently, by a codicil which pn^orts 
to give them the whole of that estate if she 
shall possess it at her death, charges it with a 
Slim of money to legatees : at the date of the 
will and codicil he was owner of only one 
moiety of H , but before his death he acquired 
the other: although the devise fails as to the 
after-purchased moiety, the charge is good for 
the whole sum, and Equity will make no ap- 
pointment. Lusliiiigton v, Sewell^ 1 Russ. & 
M. 169. 

3, There is no distinction between a resi- 
duary and a specific devise of real estate; 
every devise of land being in eSect specific, in- 
asmuch as a residuary devise will only pass such 
real estate as the testator had at the time of 
making his will, and will not pass a real estate 
subsequently acquired. Bpong v. Spong^ 1 Y. 
k J. 360. Reversed 3 Bli. H. S. M ; 1 Bow, 
H. S., 166. 

4. A. B. bequeathed dividends of property in 
funds to C, B. for life, and directed, that after 
C. B.^'s decease principal should be divided 
amongst his children, in manner after men- 
tioned ; she then gave children certain sums of 
money, which would have exhausted whole of 
funded property at date of will ; between that 
lime and A. B.’s death, that property greatly 
increased Held, executors entitled to surplus 
as undispo.sed of. Hapies v. LittJefeart 1 Sim. 
&S. 496; SB. J., Ch., 13, 

6. Testator gave to wife ready money, etc., 
which he should have in house at time of 
death ; he gave specifically to others his Ex- 
chequer bills, stock, etc. Becoming insane, 
3,000^. paid into his house was laid out in 
stock and Exchequer bills ; specific legatees of 
Exchequer bills, etc, entitled, Browne v. 
Gromndridf/fi 4 Madd. 498. 

6, One partner by will gHes oue-ninth of 
<me*twelfth of the profits reserved to him, to 
bis partners. He afterwards, on the expiration 
of the partnership, renews it with the same 
partners, giving them a greater interest than 

liad under the former articles :"~Held, 

1 iic-y were entitled to one-ninth of the testator’s 
iijtercbt in the partnership at his death, and 
that The renewal of the articles was not an 
atlemption or revocation of the devise. Back- 
•wrll V. Child^ Ambl. 260. 

7. T , in 1815, by will, after directing his 
debts to be paid, gave his personal estate, and 
money at his bankers’ at the time of his 
decease, and his real estate, to trustees, to 
convert the personalty, and thereout to pay 
debts and certain legacies to his son and his 
(laughter M., **and equally to divide the re- 
mainder of the proceeds of sale” between Ms 
daughters 1. and 0. The real estate was 
directed to be sold, and after payment of 

' expenses the proceeds were ordered to be 
divided between Ms daughters E. and 0. In 
1857, the testatmf was found by inquisition to 
of unsound mind, and the Master in Bnnacy 

wo -’Jo * ir/a’nrtiH. ai. wryiei 
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t, and a committee was appointed, 
n the date of the report and the 
, sold the personalty^ and paid 






died, in 1838, leaving his son and three 
daughters his next of kin. The chief clerk 
certified that of the property converted during 
the testator’s lifetime, a large sum vras cash 
at his bankers’. There were moneys received 
in respect of debts due, and of the proceeds of 
sale of personalty Held, first, that the will 
must be read as from the date. Wheeler v. 
Thomas^ 7 Jur,, N. S., 699 ; 4 L. J., N. S,, 
599, 

Held, secondly, that the testator intended 
that all his property, together with the ready 
money, should form one common fund, out of 
which were to be paid the debts and legacies. 
Ib. 

Held, thirdly, that the whole of the general 
fund remaining in the hands of the executor, 
and which was applicable for the payment of 
debts and legacies, belonged to E. and O. as 
residuary legatees. Ih. 

8. B. devised to his wife in these words 

I do hereby give, devise, and bequeath unto 
my well-beloved wife Frances, all such sum 
and sums of money as now is or hereafter 
shall grow due to me from their Majesties, for 
my own and servants’ service, either by sea or 
land ; as also, all such sum and sums of money, 
lands, tenements, goods, chattels, and estate 
whatever, wherewith, at the time of my de- 
cease, I shall be possessed, or invested, or 
which shall then, or of right doth, appertain 
unto me. And I do hereby nominate and 
appoint her, the said Frances, to be the whole 
and solo executrix of this my last will and 
testament.” The testator had no real estate 
at the time of making this will ; but having 
about nine years atterwards received part of 
his wife’s fortune, he therewith purchased 
lands of about 200?. per annum. There having 
been no repnbiication of the will after tMs 
purchase : — Held, that the lands did not pass, 
but descended to the testator’s brother as 
heir ai law. Bunker v. Cook^ 3 Bro, P. 0. 19. 

9. One articles to buy certain lands; he 
thereby becomes seised thereof in equity ; 
but where A. devised all his real and personal 
estate, and afterwards articled to jpurchase 
lands and then died, the heir at law was held 
to be entitled to this estate, as not passing 
by the will : 8ec%m^ had the articles for the 
purchase been before the will; for then the 
estate would have passed. Langford v. 

2 P. W. 629. 

10. Bevise (before the Statute of Wills, *t 
Will. 4, & 1 Yict., 0 . 26), of lands to certain 
persons, and of pits and veins of clay under 
the same lands to other persons; the latter 
devise passed only the pits and veins of clay 
open at the date of the will, semUe, Brow'n, 
V. Whiteway, 8 Hare 150. 

Whether since the statute such a devise 
would pass pits or veins open at the death of 
the testator, quaere, Ik 

11. A devise before 1838 of all my freehold 
hereditaments, and all my goods, chattels, 
“ and generally all other my real and pmscnal 
estates and effects whatsoever, whereof, I, or 
any person or persons in trust for me, am^ is, 
or are, or shall or may be seised or possessed’*: 
— Held, to put the heir to his election as to 
after-acquired lands, Sance v. TrawMtt, 2 
John. & H. 216; 8 Jur., H. S., 430; 10 W. B. 
191; 6L. T., H, S., 19. 

12. In a will made before 1838, a gift of 
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** 400^.” stock was obliteratcfl, and tlio words 
**residtie of my propeity ” substituted, whereby 
the words admitted to probate were, “ residue 
of my property stock Held, that the wall, 
by these words, passed to the leg-atee all the 
funded property belongins; to the testatiix 
at the time of her death, although much of it 
was acquired after the date of the will and 
after ItloS, Baiilis v. Thornton^ 11 Haie 176. 


II. EEHEWAL OF LEASES. 

1. One seised of a lease for lives, devises it, 
and afterwards renews ; the renewal is a re- 
vocation of the will. Jfam^ood v. Turner, 3 
P. W. 166. 

2, One devises a lease to Ms daughter, and 
afterwards renews the lease, and atierwards 
adds a codicil to his will. Whether the 
renewal of the lease is a revocation, and 
whether the adding a codicil to Ins will is a 
re-publication, quwre, Alford v. Earle, 2 Tern. 
209 ; Nel. 162. 

^ 3. A. dwised all his estates to widow for 
life, remainder to nephewq he paying 2,000/. to 
appointee of widow, and made her cxeentiix 
and residuary legatee. The estates weie held 
under church leases, which testator renewmd 
after will ; qumr, if a revocation. The widow, 
by will, in “pursuance of power,” appointed 
plaintiffs, and deviled estates “ so given by 
her said husband’s will, and all her "interest, 
etc., therein,” to trustees for nephew, on his 
paying the said 2,000/, “according to the 
true intent, etc., of husband’s will, but not 
before or othtrwise.” Bu[)posmg the ronewml 
of leases a revocation, the widow shall be 
presumed to have designedly given effect to 
real intent of husband. Puiirice v. (rarfums, 
B Anstr. 821. 

4, A do\iso of a lease, and of the right of 
renewal, carries both the lease and the right. 
Abneq v. Miller, 2 Aik, 698. 

Where testator says, “ I give all my estate, 
right, and interest I shall have to come in a 
college lease at the time of my death,” though 
renewed after the will, it passes notwithstand- 
ing. Id. 699, 

B,, after making his will, surrendcied 
the college leases he had de\ised thereby, 
and accepted two new leases, for which he 
pjiid a larger fine : hut the last lease was not 
sealed by the college till after the testator’s 
death that the first lease was a re- 

vocation j but the latter, which was not sealed, 
%vas not. 8. C. 2 Atk. 693 ; 2 Ves. 418. 

If testator, after devising an estate for lives, 
surrender it and take a new lease, it is a 
revocation. Id. 527. 

6. Upon a bill filed to have an assignment 
of rents and profits of a leasehold estate vestesl 
in defendant, in trust for plaintiff^ the Oourt, 
under the circumstances:— -Held, that a will 
in 1735 was sufficient to pass the trust of a 
lease then in being, and the subsequent re- 
newals in 1739. Carte v. Carte, Bidgw. 210 ; 
S Atk. 174 ; AmbL 28, 

The wofd “advantages” is sufficient to take 
In all the benefits belonging to the trust of an 
^ e^ate :l^or years, not the profits only, but the 
I which are consequential. S. 0. $ 

l' ' Jsiiwal Of a lease for life, revocation of 
nth 




will as to those leases, but not as to lease for 
years. v. iMigari, Dick. 600. 

7. Bequest of a leasehold, without any words 
to pass the right of renewal, Is revoked by 
taking new leases after the will. AU.^Cen. v* 
Bomihig, Ambl. 571. 

8. Benewal of a prebendal lease is an 
ademption of a bequest of it, but a codicil 
to the will, though to pass after purchased 
property, is a republication of the will, and 
the lease shall pass by republication. CojfjTm 
V. Fernylwuglf, 2 Bro. 0. 0. 291. 

9. Devise of a leasehold estate held under a 
college ; after the will made, the lease is re- 
newed ; this neW’’ lease does not pass by the 
will. IIo7ie v. Medcraft, 1 Bro. 0. C. 266. 

10. After a demise of tithes, together with a 
real estate, a suiximder of the lease under 
which they w’ere held, and acceptance of a 
new’’ lease • — Held, to amount to a revocation, 
so that a re-pubhcation was necessary, Il%d» 
stone V. Anderson, 2 Ves. 418. 

11. A. held a church lease, of which nine 
months had lemained unexpired. He made 
his will in sickness, and devised all his interest 
in such lease to B. A., recovering, renewed 
his lease, and rc-piiblished his will. Eesolvod, 
the renewed lease passed by the re-publication, 
AnoJh., 2 Freem. 116. 

12. A testator, being under-lessee for a long 
tem of years of two bouses in Gower Street, 
numbered 63 and 64, and being possessed of 
two other houses in that street, numbered 67 
and 76, for the icsidue of certain terms of 
jeaxs, bequeathed them to trustees in trust 
for D. C. tor her life, remainder in trust, as to 
6.3. 64, and 67, for his half brothers and half 
sisters (whom he named), and the suiwivors 
and sur\i\or of them, for their, his, or her 
lives or life, remainder in trust to sell and 
dhide the proceeds among'.t their children 
thing at the death of the survivor of them : 
and as to number 76, in trust, after the 
decease of D. 0., for his niece S. C. for life, 
remainder in trust for her children who should 
survi\eher; and in default of such children, 
upon the same tiusts as he had declared of 
the other houses after the death of D. 0.; 
and he ga'ie the residue of his effects to I). C., 
and appointed her his executrix. The testator, 
some yeans after the date of his will, took an 
assignment of the original lease, which com- 
prised numbers 62 and 65, as wtP as 63 and 
64; and a few months afterwards made a 
codicil, by which he confirmed his will. Ho 
subsequently made another codicil, which wa$ 
in part as follows : “ I also give, subject to 
her life estate, one moiety of the residue of 
my estate unto and amongst my nephews and 
nieces living at my decease, payable in like 
manner as by my will is directed concerning 
their shares and interests in the revension of 
my hcm.ses in Gower Street, except that their 
shanks and interests in the said moiety is to 
depend solely on the deceanc of my executrix*” 
D. 0. and all the testator's half brotlicw and 
half sisters died before the suit wascommoncecl: 
—Held, that though the bequest In the will 
of numbers 63 and 64 wjw adoemorl by the 
toaiator taking an ashigmment of the original 
lease, the effect of the last-menilonod codicil 
was to entitle the children of the testator's 
half brothers and half sisters who wore Hting 
at the decease of the survivor of them, to the 
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testator’s iuteiesfc in numbers 63 and 64 as it 
existed at Ms death. JPofter v. Smith, 16 Sim. 
261; Blur. 931. ^ . 

1. Beqnest of leaseholds for years deiermm- 
aMe nwii Ihet., for life, with remainder over, | 
for ali the residue of the testator’s term and | 
Interest to come therein at Ms decease : the 
term expired in the life of the testator, who 
Continued to hold, and paid half a year’s rent 
before his death as tenant by the year j npon 
the general words unrestiained, comprising the 
interest from year to 3 mr, and the intention 
upon the whole will, a subsequent lease 
obtained by the executrix, the widow pd 
tenant for life under the will was held subject 
to the uses of the will, as the residue of the 
term at his death, if any, however short, would 
ha%’'e been. James v. Bean, 11 Yes. 383. 
A0rmod 15 Yes. 236. 

A renewed lease does not pass by a previous 
will bequeathing the lease or the premises 
held on lease. B. 0. 11 Yes. 387. 

2. Bequest of leasehold premises, and all 
testator’s estate, term, and interest therein; 
the interest acquired under a subsequent 
renewal of the lease does not pass. Blatter v. 

16 Yes. 197. 

S. Whether a renewal of lease is an ademp- 
tion of a previous bequest of lease depends on 
the Intention apparent In will; generally it is. 
ikthgfave v, Manhg, 6 Hadd. 72* 

A., being possessed of a lease of manor 
lands and hereditaments for twenfy-one years, 
gtanfccjd by the warden of an hospital, assigned, 
by his marriage settlement, the premises and 
all the inieroht, benefit, and ad\antage of a 
renewal therein, etc., to trustees irpon trust, 
out of the rents and piofiti, to pay the rents, 
perform the covenants, raise a competent sura 
for renewing the lease fiom time to time as 
ahottld be customary, and lenew the lease 
accordingly, and subject thereto to pay the 
tents to A, during his life, and after his death 
ip «t»d possessed of the leasehold premises, 
«» Cerimn trusts, for the sons of the marriage, 
liip, 01 Mure of those tiusts for A. absolutely. 
4,^ % Ms will devised his manor, hospital 
lands, and hereditaments, situate in, etc., held 
by le» from, etc., to the same persons who 
were trustees of his marriage settlement, with 
directions to perform the covenants in the new 
lease, or any leases hereafter to he procured, 
to collect out of the rents a competent sum for 
renewing the lease, and to renew the same 
from time i o time. After the date of his will, 
A. smtenderedthe existing lease, and obtained 
a renewed lease Held, that this renewed 
lease passed by, and was subject to, the trusts 
of this will, S. C. 2 Buss, 238. Afixrmingd 
Widd. 84. 

4. Testator bequeathed to his wife the 
interest and dividends of such stock as should 
be standing in his name at his decease during 
her life, and he directed that at her decease 
; ! ‘fOht^haolety of such stock, ** subject to and 
‘ ( ^ter deductingsuch premium or sum of money 
neoesmry for the renewal of the 
I „ ^ lea^hoM messuages wMch 

p| ^ H. T.| in case Be sBould 
Ipdh lease M Ms' lifetime/* 
Jhn. subsequent 
of the will he^ye to his son G. all his 
'Id houses which he purchased of Sir 


etc,, for the then existing term or terms therein, 
and all beneht of renewal “ aforesaid,” for his 
and their own use and benefit. At the time 
of the widow’s death the lease was subsisting 
unrenewed : — Held, that by the “ renewal ” of 
the lease was intended a grant at the widow’s 
death of a reversionary lease, to commence at 
the expiration of the former lease, for the same 
term, at the same rent, and under the same 
covenants as were mentioned and comprised in 
the former lease, or as near thereto as the law 
by which the Ci own leases are regulated would 
allow. JRioliardsY. Michards, 2 Y. & Coll. 0. 0. 
419; 12 L. J., N. S, CM, 460; 7 Jur. 716. 
Affirmed 13 L. J., H. S., Ch., 344. 


III. mm-WAL OE LEASE TO LESSEE, 
WHO IS ALSO DEVISEE OF THE LEASED 

5. A renewal of a lease containing a covenant 
for perpetual renewal, executed to the lessee 
after the date of her will, devising her interest 
in the lease, though it was (previous to the 
passing of the 1 Viet., c. 26) a revocation of 
the will at law, was held not to have such effect 
in equity, Poole v. Coates, 2 Dr. & War. 493 ; 
1 Con. & L. 531 ; 4 Ir. Eq. E. 497. 

lY. BEOTOST OF LEASE. SYBSEaHEOT 
BDECHASE OF THE EEYEESIOH^ 

6, Where a testator has given certain lease- 
holds for ail the residue of the terms for 
which the same should be held by Mm ai 
his death, and afterwards acquires the fee, 
such tee passes under the 24th section of the 
1 Yict., c. 26. Y'‘here there is a revocation 
of a specific gift of a house charged with 
an annuity, and another house is given in 
substitution, a certain reason being assigned 
for such revocation, though that reason does 
not arise, the revocation of the gift and 
the annuity is complete, and the substituted 
house is taken free from the annuity. An 
annuity of like amount, subsequently given, 
is in substitution for the annuity charged on 
the revoked gift. Struthers v. StrntJiers, 5 
W. E. 809. 

7, A testator devised all his freehold estate 
at B., which he purchased of 0., by a will 
dated before, and re-published by a codicil 
dated after the Wills Act ; but a small piece 
of land purchased with the estate by the 
testator of A., and always held and mixed 
with it, was leasehold. After makin g the 
codicil, the testator purchased the fee of that 
small piece of land, and the leasehold interest 
was merged Held, notwithstanding -^he 
24th section of the Wills Act, that the codicil 
did not pass the after-acquired fee. 

V. Smith, 2 Be G. & Sm. 722. 

8. A testator gave all Ms personal wo- 
perty, estate, and effects” to his widow^ 
died intestate as to real estate. Beipg poS^ 
sessed of a term in real property, he subse- 
quently purchased the reversion, and had it 
conveyed to a trustee, to prevent the term 
from merging Held, that the, reversion did 
not pass by the will, but that;! the term did 
I so. jBflamm v. Belamm % Bq,, 210; 12 
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to part in fee, and as to the residue for a term 
of years* gate the same, by the description of 
”all that my messuage, partly freehold and 
partly leasehold, No. 3, C. Street, together 
with other estates, to trustees, their heirs, 
executors, administrators, and assigns, upon 
certain trusts for his wife for her life, and 
then for his son H. and his issue, in strict 
settlement.’’ The testator, after directing 
that the estates, hereditaments, and premises 
should not be sold, gave the residue of his 
estate and effects upon trust for sale and 
division among his wife and children. After 
the date of the will the testator purchased 
the reversion in fee of the leasehold portion 
of Ho. 3, C. Street, and took a conveyance 
thereof, whereby the term became merged : — 
Held, that the whole of the testator’s interest 
in the house passed under the specific devise, 
the description being sufficient, and the will 
fording evidence that the testator did not 
intend that the freehold and leasehold portions 
of the house should be dmded. Miles v. 
Miles, 1 L. E., Eq., 462; 12 Jur., H. S., 116; 
36 L. J., Ch., 316; 14 W. K. 272; 13 L. T., 
H. S., 697; 35 Beav. 191. 

1, A testator, by will, dated in 1866, be- 
queathed to trustees house property held by 
him on lease, and part of which he described 
as leasehold, for the benefit of his wife for 
life, and, after her death, as she should ap- 
point generally. He also made a residuary 
devise and bequest of realty and personalty. 
After the date of the will he purchased the 
reversion of the above leaseholds, and took 
a conveyance of the same to himself in fee : — 
Held, that the freehold interest in the pro- 
perty passed to the trustees in trust for the 
wife. Cox V. Bemetty 6 L. E., Iq., 422. 

2. A testator gave to his wife all his term 
and interest in the leasehold house at B., at 
which he then resided, for her absolute use 
and benefit, subject to the payment of the 
ground rent and performance of the covenants 
affecting the same. After the date of his will 
the testator purchased the freehold of the 
house at B., which was conveyed to him in 
fee simple: — Held, that the house pas«;ed to 
the testator’s widow, under the specific demise 
contained in the will, for an estate in fee 
simple. Saxton v. 8axto7i>, 13 L. E., Ch., 359; 
49 L. J., Ch., 128; 28 W. E. 294 ; 41 L. L 
649. 


T. TOBEE WILLS OPEEATIHG TOBEE 
THE WILLS AOT. 

1. General Devise, 7847. 

2. Specific Devise or Beq^ne^, 7847. 

3. Ifse of the Word “ JVom ” md Verbs in the 

Present Tense, 7860. 

4. Bxcepkd Property, 7861. 


1. Creneral Beyise. 






3. A will made after the Wills Act, 1 Tict., 
<3, 26, whereby the testator gave, devised, and 
bequeathed all his estate and effects whatso- 
^4yer and whoresoeyer, and of what nature or 
: soever, to A., to be paid, assigned, or 

I &ahs|ejtted to him, on his attaining twenty- 
to pass real estate (copyhold of 





HSi 


inheritance) subsequently acquired, notwith- 
standing a direction in the will, that in the 
meantime, the executors should apply the 
interest, dividends, and proceeds of such estate 
and effects, or so much thereof, or so much of 
the xorincipal thereof, as they should think 
necessary, in the maintenance, education, and 
putting forth of A. in the woild, and should 
invest the said estate and effects on real or 
personal secuiity at their discretion. Stokes 
V. Salomo7is, 9 Hare 75 ; 20 L. J., H. S., Ch., 
343 ; 15 Jur. 483. 

The diiections applicable only to personal 
estate may, in such a case, be construed as 
referring, not to the whole subject-matter of 
the gift, but to such portions of the estate 
as may consist of peisonalty, to which such 
directions may be fitly applied. J6, 

4. In 1840 a testator devised as follows : 
gi\e and devise to my wife, all my part, 

share, estate, or interest of and in the dwelling- 
house or tenement, and like'svise the several 
closes or paicels of land hereinafter mentioned 
(dcsciibing them). And I also give and be- 
queath all my goods and chattels, dwelling- 
house or tenement heretofore mentioned to 
my wife for her use and interest during the 
term of her natural life; and after her decease 
I give and devise all my property, real and 
personal, unto my heir or heirs, to be equally 
divided among them, and as joint heirs of 
this my above-mentioned property.” Several 
yeais afterwards the testator became possessed 
of two other closes and two cottages, and died 
in 1850: — Held, that the after-acquired pro- 
perty passed under the will, and the wife took 
a life interest in it. Jej^soTi v. Key, 2 H. & C. 
873; 10 Jur., H. S., 392; 12 W. E. 621: 10 
L. T., H. S., 68. 

5. A testator, having no real estate, gives to 
trustees all his leaseholds and other his estate 
and effects, upon trust to sell and divide 
amongst paities named. After the date of 
the will the testator acquires a freehold house, 
and then by a codicil revokes the appointment 
of one of his executois, and confirms his will. 
Upon a suit to administer his estate and in- 
quiries in chambers, no heir at law can be 
discovered ; and on the questions whether the 
freehold house passed by the general devise 
in the will, under the 20th and 24th sections 
of the 7 Win. 4 & 1 Vici., c. 26, or, if not, 
whether it went to the Crown, there being no 
heir at law: — ^Held, that it went to the Crown, 
as it was evidently the intention of the testa- 
tor not to give it ; and that not even the legal 
interest passed to the trustees, although the 
woiding per se was sufficient to pass it* Pierce 
V. AU.-Ge'n., Pierce v. Darrism, 3 W* E. 
612. 


3. Specific Bevise or Bequest, 

6. The 24th section of the Wills Act (7 Will 
4 & 1 Viot„ c. 26), that every will Shall be 
construed with reference to tho personal 
estate com|)ri&ed in it, to speak and to take 
effect as if it had been executed immediately 
before the death of the testator, unless a 
contrary intention shaE appear by the will,*’ 
illustrated ; ** If I refer to a particular thing, 
e,g,, a ring or a horse, and bequeath it as * my 
ring^ or ♦my horse,’ the ‘cohWi^ i 
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ImteEtion,’ io wliicli the 2Tth section relers, 
appears by the will, and the will speaks from 
the date of its esecutioa ; but whoa a bequest 
is of that which is generic, of that which may 
be increased or diminished, the Act requires 
something more on the face of the will, for 
the purpose of indicating such ‘contrary in* 
tention,’ than the mere circumstance that the 
sub|ect of the bequest is designated by the 
pronoun ‘my.’” Gm&lad v. Burnett, 1 Kay 
& J. Uh 

Testatiix in 1850 bequeathed thus: “I 
give my new 3 \ per cent annuities ” :-~Held, 
that the bequest comprised all the new 3^ 
per cents, which she had at her death. Tb, ^ 

Testatrix gave to trustees 1,5002. and certain 
Banish bonds, which she described thus : “ My 
four Banish bonds, one of them for the sum 
of 4851,, and another of them for the sum of 
1,0042,, another of them for the sum of 1,3152., 
and the other ot them for the sum of 7162., 
making the whole, together with the said sum 
of 1,5001, the sum of 5,0202,” She had not 
any Spanish bonds for the specified amounts, 
but she had a mass of Banish bonds which, 
before making her will, she had received in 
exchange for other Danish bonds bequeathed 
to her by her husband, comprising four lots 
purchased by him at four several periods for 
sums corresponding with those specified in 
the bequest : — Hehl, it appearing that none of 
such bonds had been sold by the testatrix, 
that the bequest was a specific bequest of so 
much of her Banish bonds as was received by 
her in exchange for the bonds purchased by 
her husband with the specified sums. Ih, 

L The 21th section of the 1 Viet., c. 26, 
which provides that a will shall speak and 
take effect as if executed immediately beloie 
the death of the tc^stator, uulo&s a contrary 
intention appears by the will, will probably 
give an extended eiSect to what wouhl ha\e 
been a specific bequest of a class of pei.sonai 
property before the statute. Bovglas v. 

1 Kay 400 ; 23 L. J., Ch., 732. 
for instance, a bequest, since the act, of 
** all the stock,” would probably pass all the 
stock of the testator at the time of his death ; 
but a gift of “all my stock which I have 
purchased” must be confined to stock actually 
purchased at the date of the will. Xh, 

2* A te.stator specifically bequeathed rail- 
way stock which ^he aftei wards sold. At Ms 
death he was entitled to similar stock which 
the description in the will was probably 
sufficient to compilse i—Held, that as there 
had been a specific thing existing at the date 
of his will to which the dc^cription applied, 
this cLcumstance was sufficient to exclude 
the application of the general rule contained 
in 7 Will. 4 & 1 Viet., c. 26, s. 24, that a will 
shall be construed to speak from the time of 
testator’s decease. Be Gibson, MuMhews 
V. FmMmi, 2 L, li, Eq., 669 j 36 B. J., Ch., 


V. SliCTSon, 44 B, J., Ch., 589 ; 20 B. II., Eq., 
304 ; 23 W. K. 848 ; 33 L. T., K. S„ 150. 

4. Snnlle, that a will must be construed, as 
to the property comprised in it, as if made 
immediately before the death of the testator, 
unless a contrary intention appears on the 
face of the instrument. Moerett v. EwreU, 38 
B. T., K. S., 47, 580 : 47 L. J., Ch., 367 ; 7 L. E., 
Ch. D., 428; 26 W. E. 333. Eeversing 36 

L. T., N. S., 913 ; 25 W. E. 765 ; 6 L. E., Oh. B., 

122 . 

By his will, after reciting that certain debts 
were due to him from his son, a testator re- 
leased those debts, and “ all other moneys due 
from him to me.” He subsequently made 
further advances to his son, and expressly 
released them by a codicil. After the date of 
the codicil he made still further advances to 
his son, but did not release them by a fuither 
codicil: — Held, that there was nothing to 
show a contrary intention, and that the will 
therefore spoke from the death of the testator, 
and released the sums advanced after the date 
of the codicil, lb. 

5. A testator having certain debentures at 
the date of his will, thereby gave “all my 
debentures” upon certain trusts. After the 
dale of the will the testator exercised an 
option given him by the company who had 
issued the debentures, and converted them 
into debenture stock of the same company : — 
Held, that the debenture stock did not pu'ss 
by the will. Eo Lane, Luard v. Lam, 14 
B. E., Ch. B„ 856 ; 49 B. J., Oh., 768 ; 43 B. T. 
87 ; 28 W. R. 764. 

6. A testator by his will, dated in 1835, 
devised all his freehold lands and heredita- 
ment s as follows : *• Of or to which I, or any 
other ])er&on or persons in trust for me, am or 
is seised or entitled in fee-simple, in possession, 
reversion, or lemainder, or which, by virtue of 
an}' special power, I am enabled to appoint or 
dispose of by this my will,” upon certain trusts ; 
and by a codicil, dated in 1845, he gave and 
devised all the lands and hereditaments com- 
prised in and devised by his will, subject to 
the chaiges in the will mentioned, and also to 
certain limitations therein mentioned, to the 
uses mentioned in the codicil ; and he thereby 
expressly ratified and confirmed the will, except 
so far as it was altered or revoked by the 
codicil. After the date of the codicil, he 
purchased one estate in fee-simple, and acquired 
another estate by descent, as the heir-at-law 
of Mb sister Held, following the decision in 
Doe v. WalUr (12 H. & W. 591), that the after- 
acquired estates were subject to the trusts and 
limitations of Ihe will and codicil Lmigdah 
(Lady) V. JBrk/gs, 2 Jur., N. S., 36 ; 25 L, J., 
Ch., 100 ,* 4 W. E. 144 ; 3 Sm. & G. 246. Affirmed 
2 Jur., N. S., 982; 26 B. J., Oh., 27; 8 Be G. 

M. & 0. 301 ; 4 W. E. 783. 

The true construction of the enactment in 
s. 24 of the 7 Will. 4 and 1 Viet., c. 26, 
“that every will shall be construed, with 
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leaseholds” will therefore include after-ac- 
quired leaseholds. Per Turner L. J. S. C. on 
appeal. Ih 

1. A. bequeathed, specifically, all the money 
in the public funds “which he might be 
possessed of or entitled to at the time of his 
decease.” He subsequently directed his country 
brokers to Invest 5,000^. in consols. They 
debited his account with the amount, and 
sent instructions to their broker to make the 
purchase, but no contract was entered into by 
the bioker until five hours after the testator’s 
death: — Held, that the additional stock did 
not pass by the s]Decific bequest, but fell into 
the residue. Thomas v. Thomas, 27 Beav. 637 ; 
29 L. J., Ch., 1237 ; 5 Jur., N. S., 1237. 

2. Eeal estate is left by T. M. to J. D., a 
mai ried woman, her heirs and assigns, for ever, 
independent of H. I)., for her separate use and 
benefit, with power by any deed or instrument 
in writing, or by her last will and testament, 
to give, devise, and dispose of the same to any 
person or persons she may think proper, either 
absolutely, conditionally, or otherwise, and in 
default of her making any such gitt or dis- 
position, then from and after her decease the 
said property or such part theieof as she shall 
not have disposed of shall go to her heirs for 
ever. There is likewise a gift to J. D. of 
personalty for her sole and separate use, 
independent of the said H. B. her husband, 
and not to be subject to his debts, contiol, or 
interference, and her receipt alone to be a 
sufficient disohai go for the same. J. B. makes a 
will and leaves all her residue to B. M. and T. M. 
T. M. predeceases her, having made his will 
and left to her as above. On the question 
whether the clause for separate use extended 
beyond the coverture wfith H. B, : — Held, that 
it did not. On the question whether the 
property left to J. B. by T. M. passed by her 
will — dictum, that it did ; and that a second 
husband surviving was entitled to dividends. 
Moore v. Morris, 5 W. E. 383 ; 3 Jur., N. S., 552. 

3. A testator devised his mansion and 
estate, called Oleve Court, with the appurte- 
nances, upon certain trusts, and gave the 
residue of Ms property of every description, 
other than those thereinbefore mfntioned, 
upon other trusts. The testator had con- 
tracted, before the date of his will, to purchase 
an estate near and adjoining to the Cleve 
Court estate, which was conveyed to him 
subsequently. He also purchased, after the 
date of his will, several other small properties 
adjoining the Cleve Court estate: — Held, that 
evidence was admissible to show what pro- 
perty the testator designated by the particular 
description up to the time of Ms death, and 
that all the property acquired after the date 
of the will, and treated by the testator im- 
mediately before his death as additions to 
the Oleve Court estate, passed under the 
particular devise. Castle v. Mx, H B. B,, 
Bq.. 542 ; 40 L. J., Oh., 302 ; 24 B. T., K 
536; 19 W. B. 840. 

4. K. being seised in fee simple of a several 
portion of the lands of 0. devised them speoi- 

“ finally to S. and his heirs. Subsequently to 
the date of her will, she purchased the other 
seyeral portion of 0., in fee. It appeared 
Hiat both portions had originally fornaed one 
'Ophite denomibation, and, having come into 
the possession of tenants in common, had 



been apportioned between them in severalty ; 
but both portions continued to be known as 
the lands of C,, although commonly called, 
in addition thereto, for the sake of distinction, 
by the names of their respective owners at 
the time of partition. B. was the residuary 
devisee of K. : — Held, that under the 7 Will. 

4 & 1 Viet., c. 26, ss. 3 & 24, the lands sub- 
sequently purchased passed to S., the specific 
devisee of C., and not to the residuary devisee. 

Streve7is v. Vayley, 8 Ir. Ch. B. 410. 

6. A testator, by will, gave to his son lease- 
hold premises, and his .share and interest of 
and in the partnership stock in trade carried 
on at the premises. After the date of his will 
the testator obtained a lease of other premises, 
at which a portion of the partnership business 
was subsequently carried on, the rent, out- 
goings, etc , being paid out of the partnership 
assets: — Held, that the shares and interest 
of the testator, both in the houses and stock 
in trade belonging to him at the date of Ms 
will, and those obtained subsequently, passed 
to his bon. Me Eohson, 9 W. B. 191 ; 4 B. T., 

H. S., 49. 

6. Where a lord of a manor made his will 
before the 7 Will. 4 & 1 Viet., c. 26, and 
devised a manor, and subsequently purchased 
freehold lands held of the manor:— Held, 
that the freeholds did not pass by the will, 
JDelaclteroh v. Melaoherois, 10 Jur., *H, S., 886 ; 

10 B, T., H. S., 884 ; 4 N. E. 501 ; 10 H. B. Oa. 

62; 13 W. E. 24. 

7. The testator, William Bussell, by a will 
dated in 1857, after reciting that he was 
carrying on business as an iron manufacturer 
in partnership with his two brotheis, be- 
queathed all his share and interest of and 
in the partnership business, and of and in 
the real and personal estate employe<i or in- 
vested therein, and of and in the partnership 
debts, securities, and moneys to which he 
might be entitled at his decease, to trustees, 
upon trust to continue the business during Ms 
wife’s life, and to pay to her a sum equal to 
half the amount drawn out by the two other 
partners. The wife had a discretion to dis- 
continue the business, and in case the business 
should be discontinued testator directed the 
trustees to get in the share then appertaining 
to his estate in “ the said co-partnership trade 
or business,” and, after making good to the 
wife “one full third share of the profits,*’ 
invest the same, and pay the income to his 
wife for life. After the death of the wife, 
he directed the trustees, out of the profits of 
the said share and interest in the business, 
if continued, and out of the trust fund, if the 
business should have been discontinued,^ to 
pay certain pecuniary legacies, and subject 
thereto to hold the fund in trust for A. B, 
Testator died in 1881. After the date of the 
will he acquired the shares of his two brothers 
in the partnership, and carried on the business, 
still under the firm of “ Bussell Brothers,” as 
sole owner, until his death. A. B, died in 
the testator’s Efetime. The widow had not 
discontinued the business Held, that the 
will operated upon the whole of the testator’s 
interest in the business at Ms death, and that 
the widow took the whole of the income for 

her life. Me MmseUt Muss&U v. Ohell^ 19 B. B## . 

Oh. B., 432 ; 51 B. J.. Oh., 401 5 46 B. T. 33^1 i L 


30 W. E, 454. 
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8. irse of the ■Word “Now” and Verbs ia the 

Preswt Tense. 


1. testator, bj* his will subsequent to the act, 
exonerated A. “ from all payments and claims 
in respect of money laid out by me in lepairs 
of the estates in Scotland, of which I am in 
possession as heir of entail, and which money 
has, according to the laws of Scotland, been 
charged thereon ” Held, that this exoneration 
applied to those moneys only which had been 
actually laid out and made chargeable at the 
date of the will, to the exclusion of money 
expended after the dale of the will, and also of 
money expended at the dale of the will, but of 
which the charge pursuant to the Scotch act 
had not been completed until after the will. 
Observations as to the effect of s. 24 of the 
Wills Act, how far controlled by intention. 

V. Donglm^ 1 Kay 400 ; 23 L. J., Ch., 

2. A testator, by Ms will, dated after the 
Wills Act had come into operation, expressed 
Mmself thus 5 And as to all and singular the 
residue and remainder of my messuages, lands, 
and hercdil aments, whatsoever and whereso- 
ever, and of what tenuie or nature soever, and 

g enerally all the freehold, copyhold, and lease- 
old estates, whereof I am now seised or pos- 
sessed and in a subsequent part of his will 
he used these words : I give to my nephew 
all such manors, farms, etc., as well freehold 
as copjhold and leasehold, as are now vested 
in me, or as to the ^^aid leasehold premises as 
shall be vested in me at the time of my death 
' as a irastee, to hold unto and to the use of my 
said nephew, his heirs, exe< utor'*, etc , ui>on the 
ilihe trusts as the same aie now or shall bo 
veated in lue,’^ The testator purchased a Irce- 
hold estate after the date of his will r—Held, 
that tlie testator had himself put a constiuc- 
tion upon the word *‘now,^ and that the will 
could not be constiued to speak and take 
^eet, with reference to the estates to which 
^testator died benefidally tntitled, as if it 
been executed immediately befoic his 
d^h. Colnv. Scoff, IG Sim. 259; 17 L. J., 
K. S., Ch., 423 ; 12 tfur. 509. Affirmed 1 Macn. 
k G. 518 ; 1 IL & Tw. 477 ; 19 L. J., K. B., Ch., 
63 ; 14 Jur. 25. 

Ihe 4th section of the Act 7 Will. 4 & 1 
Tict,, c. 26, ha\ing laid dowm the rule that a 
will shall be const! iierl to speak and take effect 
from the death of the testaloi, unless a con- 
trary intent ion shall appear by the wdll ’k—IIeld, 
that it is not necessary tliat such contrary in- 
tention should be expressed in so many words, 
or In some way quil e fieo from doubt, but that 
it is to be gatheicd by adopting, in reference 
to the expressions used by the testator, the 
ordinary rules of construction applicable to 
'flill, iTA 

3. A testator devised a messuage or a dwell- j 
wherein 0, ** now resides, with the 
ytables or appurtenances thereto belonging 
therewith occupied.*’ Between the date of 
inn Ms dfath the testator purchased a 
MdM wMcfh he |^.ttacbed to the messuage, and 
nf garden eoniimted to be occupied with the 
notwithstanding 
219 1 l.Maen. k Q. 618). 
th^ deyi^. Me .. 

0rkm I 


JRe Ofley 4' RaiMay Co., 11 Jur , K. S., 
818 ; 34 L. J., Ch., 596 ; 13 W. R. 851 ; 12 L. T., 
N. S., 659. 

4. H., in 1846, while encamped at P , and 
forming pait of the army of the Sutlej, 
bequeathed as follows : To my brother, G-„ 
all the shares which I now possess in the 
Union Bank in C., and also all the interest, , , . 
and the money lodged there in deposit. ... I 
leave and bequeath to W. S. all the money I 
possess in the company’s funds, with wdiatever 
may be due thereon up to the day of my death, 
which is lodged with and under the manage- 
ment of the Government agents and Major 
B. . . . I leave and bequeath the shares I am 
possessed of in the Agra Bank” to parties 
named, ‘‘and out of the money now in the 

i Agra Bank in deposit,” The testator died in 

I 1851. After the date of the will, and before 
his death, his propeity inthe company’s funds 
was largely increased. On a bill filed by the 
next of Idn Held, that the language of the 

7 Will. 4^1 Viet., c. 26, s. 24, had not been 
controlled by any manifestation by the testator 
of a contrary intention, and consequently that 
the whole of the property passed under the 
will. He])hmh v. Skirviny, 4 Jur., K. B., 651. 

5, A retioactive effect will not be given to 
an order for the purchase of stock, so as to 
include stock purchased after atestator’s death, 
in a bequest of all stock ** I may bo possessed 
of or entitled to at the time of my decease.’* 
Thomas v. Thomas, 29 U. J., Ch., 281 ; 27 Beav.^ 
537; 6 Jur., H. B., 1237. 

G. A., in 1841, devised all the freehold 
property “I am seised or entitled in fee 
simple” in strict settlement He afterwards 
devised all the copyholds “ I am or at the time 
of niy death shall be possessed of,” upon trusts 
coiiespoiiding with those of his freeholds. lie 
died in 1^61 : — Held, that freeholds acquired 
after tlie date of the will passed by the devise. 
Lilford (Lord) v. JTecl\ SO Bcav, 300 ; 10 W. R, 
210 . 

7. Under a gift of “all my icady money, 
bank and other shares, freehold property, . . . 
and any other property that I may nowjaossess,” 
pcisonal estate acquired subsequently to the 
date of the will passes. Waysta ff v. Wagstaff, 

8 L. 11, Eq., 229; 38 L. J,, Ch., 528. 

8, 0. gave all his freehold, leasehold, and 
pei'sonal estate of which he should be seised or 
possessed at the time of his decease upon trust 
for hib wife dining her life and widowhood, 
provided that if his son should attain twenty- 
one before he should become entitled in 
possession to the testator’s estate at 0. he 
should be paid, as his share of the income, 40A 
annually, from the period of his majority to 
the death or second marriage of the testator’s 
wife, and after that event in trust to assign 
all the testator’s leaseholds at G. unto his 
son, his executors, administrators, and assigns. 
The testator gave all his real and leasehold 
estates, except his leasehold property be- 
queathed to his said son, upon trust for all 
Ms other children. After the date of the 
will, the testator contracted to purchase 
other leaseholds at 0,, adjacent to those 
belonging to him at the date of his will, 
and paid a deposit. The balance of purchase 
money was X'>a-id and assignment taken by 
Ms '^cators Held/ that the subsequently 

1 acq^edleasebplda passed tinder the specific 
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bequest free from any burden in respect of the 
balance paid by the executors. Ee Ovd, 
IHeUmo 7 t v. XHeldmon^ 9 L. B,, Ch. D., 667 ; 
26 W, B. 880. Affirmed 12 L. E., Ch. B., 22 ; 
41 b. T., IS. 

Held, also, that the annuity of 40Z. was pay- 
able, after the death of the son, to his pmsonal 
representative, until the death or marriage of 
the testator’s widow. It. 


4. Excepted Property. 

1. A testator devised and bequeathed all 
the residue of her property “ except such real 
and personal estate as might remain subject 
to the trusts of her marriage settlement, ^by 
reason of no specific disposition thereof having 
been made by her under the power theiein 
contained.” In 1854 M. purchased real estate 
out of the savings of her separate property, 
and it was conveyed to the same nses and 
trusts as those declared by the settlement of 
1838, omitting only the uses in favour of 
children Held, that the exception in the 
wil referred only to the property subject to 
the trusts of the marriage settlement at the 
date of the will, and that the real estate 
subsequently purchased by M. passed under 
her will. Hughes v. Jones^ 32 L. J., Ch., 487 ; 
11 W. E. 898 ; 9 L. T., N. S., 143 ; 1 Hem. & M. 
765; 2H.E. 427. 

¥1. TIME OE OPERATION IN OTHER CASES 
NOT iRELATING TO AETER AGQUIREB 
PROPERTY. 

2. Wills in general construed from the 
making, unless circumstances, or the tenor of 
it, show it should he from death of testator, 
font the intermediate time not regaided, 
Zomax V. IMmden, 1 Yes. 295. 

8. Paper writing proved as a testamentary 
schedule, and held to^ have effect from the 
date to pass what was in the hands of M. at 
the time of the date, not what was at the 
death of testator. The general rule as to 
testaments is, that the time of the testament, 
and not the testator’s death, is regarded. 
hmning v. Tommnd, Ambl. 280. 

4. The statute 1 Yiot„ o. 26 extends 
generally to wills made previously to the 
passing of the Act, where alterations have 
been made affecting such wills subsequently 
to the 1st Januaiy 1838. Croher v, Hertford 
(Marguis), 4 Moo, P. C. 339. 

5, The provision in the 7 Will 4 & 1 Yici., 
c. 26, s. 24, that a will is to be construed as if 
made immediately before the testator’s death, 
relates only to the properly comprised in the 
will. ZutUoeh v, Bennett^ 7 Be O. M. & B. 
283; 3 W. B. 545; 1 Jur., H. S., 667; 3 Iq. 
Bep. 799. Eevoising 3 W. E, 291 ; 1 Kay h 
J. 315 ; 24 B. J., Ch., 397 ; 1 Jur. H. S.. 443. 

A testator had a daughter who, at the date 
of his will, was a widow, having been twice 
married. By his will, dated after the 7 Will 
4 Is 1 YicB, c. 24 came into operation, he 
gave stock upon trust to pay the income to 
her for her life or until her marriage, and 
^er her marriage or decease, which should 
first ffiappen, upon trust for her children by 
Wb to husbands. After the date of the 


will the daughter married a third time, with 
the knowledge and approbation of the testator, 
who however died without re-publishing his 
will Held, that the daughter took no m- 
terest under it, and that the will spoke with 
relation to the state of circumstances at the 
date of the will, and not from the death of 
the testator, and therefore that the gift over 
had taken effect. Ih, 

6. A. bequeathed to his sister an annuity, 
with a clause of revocation in case she should 
do any act or take any proceedings to alter, 
frustrate, or dispute the demises and bequests 
in the will of their deceased father. She, In 
pursuance of a power in the father’s will, did 
take proceedings for altering the devises and 
bequests therein, and A. afterwards joined in 
an agreement, which was expressed to be for 
the purpose of preventing and terminating^ all 
doubts and controversies, to refer such devises 
and bequests to a valuer. The aluer awarded 
a sum of money to her for equality of partition, 
and all the parties interested under the father’s 
will, including A., executed a deed of mutual 
confirmation and discharge, which recited 
that they were satisfied with the valuation, 
and was expressed to be made in order to 
carry into effect what they believed to be the 
wishes of the father. A. afterwards by codicil 
confirmed his will Queere, whether the steps 
taken by his sister were within the proviso in 
the testator’s will. But, held, that if so, he 
had by his subsequent acts dispensed with 
the prohibition. VtoJeU v. BTOolma% 26 B. J,, 
Ch., 308. 

7. The Apportionment Act held to apply to 
a devise contained in a will dated before the 
Act to which a codicil was made after the 
Act. Hmluidi V, Pedley^ 19 B. B., Eq., 271 j 44 
L. J.,Ch., 143; 23 W. Ba55. 


XL. Eesiduary Bequests and Words 

passing theGeneralPersonalEstate- 

I. What is a Gift of Besidue^ 7851. 

II. Wtiat glasses undm' a Gift of 
7863. 

III. Title of Executors to Eesidm^ whether 
Beuefioial or in Trust See ExECUTOE 
AND*AI>3HINISTEAT0B, VII. II. 

lY. Cmversio7h of between Tenmi for Mfe 
cmd Eemamdermmi. See BiEE, Es- 
tate EOB, YT. 

T. IwO Gifts of in ike Same WUl or in a lYHI 
md Codimt Sec YI. xii.— Kill li. 
mite. 

Ti. YeMng of. See Vested, OOHTlxaWT, 

AHB FUTUEB INTEBESTS. 

Tir. Gift of when Specific. See Legaot, 1L 

T. 

Yxii, Exemiion of Power hy heguest in gefwrdl 
terms. See Boweb, Xt 
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4. MigMs mid Credifh^^ 7856. 

5. Tinier €o%4niciio% of mrds EJust 

generkl' 7856. 

6. Bffeet of the words ^^Meddmry Legatee^^ 

‘ on Ee(&l Estate. See XXXVII. vill. 
ante. 

7. Tm Ilesiimrg Gifts whew Incormstent. 

See XIII. II. ante. 


1. Wliat Expressions Sufficient. 

1. Words of will were, “ All my other effects 
I will to J., etc , to be sold for Ms benefit” : — 
Held, all residue of testator’s piopeity, in- 
cluding money, passed thereby to J. Mearne 
V. Wiggintem., 6 Madd. 119. 

2. Bequest of personal property held a 
general residuary disposition, although ac- 
companied with expressions favouring a more 
limited construction, and pointing only to a 
surplus beyond the property specifically men- 
tioned. Mmi V, Lmxb^ 2 Jac. & WaM. 399. 
Affirming 5 Madd. ^2. 

S. An unascertained residue held to pass 
under the will of the residuary legatee, by 
the words “ debts due to me at my decease *” 
MainhrMge Bainbeidge^ 9 Sim. 16; 7 L. J., 
H.S., Ck,4;2Jur.63. 

4. A bequest of “ my furniture, plate, books, 
and live stock, or what else I maybe possessed 
of at the time of my decease,” will pass the 
general residuary estate, tliough followed by 
specific bequests and devises to the same 
person, ami by gifts of pecuniary legacies to 
various other persons, I^temmg v, BuTron% 
I Euvs. 276 ; J L. J., Ch., 115 

5. Tnstante of a constju^ ti\e disposition of 
residue lloigUmon v. Barron\ 2 Ph. 578: 
L, J., X. a, Oh., LIL 

6. A testator, after making vaiious di«!posi- 
tions of parts of his estate, appoint! d S , his 
executor, to “execute the disposal of all liis 
personal property and effects by sale at auc- 
tion, the procec<ls of which he gave to his 
two youngest nieces in London or elsewhere;” 
and the residuary clause was, “ the rest of my 
property in consols, after all my just debts 
and funeral expenses are paid, and what is 
found on my person and in the house, I give 
and bequeath ” to five charities (naming them) 
“ fine of legacy duty ” :--Held, that the be- 
quest to the nieces was residuary. Foxen v, 
Mmn, 10 L. T., X. S., 290; 10 Jur., X. S., 
1061; 13 W. E. 33; 11 L. T., X. S., 222 ; 5 
X.B.1;3X. E.462. 

7. A testatrix, after several small bequests, 
bequeathed “ all my household goods, furni- 
ture, clothes, moneys, securities for money, 
whatsoever” to her sister;— -Heid, that these 
words constituted a residuary bequest, and 
the Court granted administration with the 

annexed to the sister, Garrett 1% goods 
of 26 L. T., X. S., 984. ^ 

8. A will, after gifts of legacies and direc- 
tion^ for payment of funeral expenses, con- 

leave — to my sister”; 
there was a gift of residue. 

t 14 L liq., 54 ; 20 W. B* 

**ber household furniture, 
— ^nd all debs and soqur^ 

^ ithe‘ yesa 

.111 t L ' .... I. 'V 


estate of A. passed thereunder. Avisow v. 
Simpson, Johns. 43; 5 Jur., X. S., 594: 7 
W. E. 277. 

10. A bequest of “all my household fur- 
niture, implements of trade, cattle, sheep, and 
all the rest and residue of my moneys, secur- 
ities for money, and peisonal estate whatso- 
ever and wheresoever, not hereinbefoie 
disposed of,” is a residuary bequest. Taylor 
V. TayUr, 6 Sim. 246. 

11. ' A testator may make a residuary gift at 
the commencement of his will, if there be no 
other gift of that nature; and the woids 
“goods and chattels” in such a clause may 
pass general personalty; but where there is 
a subsequent and clearly residuary clause, 
“goods and chattels” must be taken in the 
ordinary sense. 3Iullim v. Smith, 8 W. E, 
739; 1 Dr. & Sm. 204. 

12. A testator gave various specific portions 
of personal estate to his wife, for and during 
her natural life, if she should so long continue 
his widow; but at her death, or in case she 
should marry again, then he gave all the 
things before given, adding the words “ and 
effects, and also all my household furniture, 
which 1 hereby give to her for her sole use 
and benefit for and during the term of her 
natural life, if she shall so long continue my 
widow,” to be equally divided among the chil- 
dren that he then had or might thereafter 
have by his said wife; but in case his wife 
should not marry again after his decease, he 
gave her “all and every his personal estate 
and effects whatsoever” for her life, and the 
same to be equally divided to and amongst 
such of his chiklien as should be living at her 
decease, share and share alike. The testator 
died within three weeks after making his 
will Held, first, that the first gift was not 
meieiy specific, but passed the whole of his 
persona] estate; secondly, that the two clauses 
weie not lepuguant, but the first was intended 
to apply to the case of the widow mairying 
again, and the second to the case of her not 
marrying again; and the latter event being 
that which happened, the children living at 
the death of the widow were alone entitled, 
to the exclusion of representatives of deceased 
childien, Wlggim v. Wiggins, 2 Sim, N, S. 
226; 21 L. J., X. S., CM, 74^ 

13. In a wEi made before 1838 a gift of 
“ 400^.” stock was obliterated, and the words 
“residue of my property ” substituted, whereby 
the words admitted to probate were “ residue 
of my property stock Held, that the will, 
by these words, passed to the legatee all the 
funded property belonging to the testatrix at 
the time of her death, although much of it 
was acquired after the date of the will and 
after 1838. JBanhs v. Thornton, 11 Hare 176. 

14. By deed and by will two funds of 37,914^. 
and 800^, consols were settled with power of 
varying investments, upon trusts for the 
nephews and nieces of H., subject to a power 
in H. of exclusive appointment among them. 
H. made and revoked a series of appointments, 
and ultimately, by a deed-poll in Xovember 
1870 (at which time the fund had been re- 
duced to 27,170?. consols and 8,000?. cash), H., 
after reciting a desire io revoke the subsisting 
JPP^^iiitment of the two funds, and to appoint 
thflf, same amongst his nephews and nieces 
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iTianner expressed, in pursuance of that desire 
ippointed that the trustees should stand pos- 
sessed of the two funds, “ or other the stocks, 
funds, and securities ” of which tlie same then 
consiKsted, or thereafter should or might con- 
sist, or upon which the same or any part 
Ibcueof was then or thereafter should or might 
he invosied, upon trust as to 7,000^. consols, 
I art of the 37,914^. and 800^ consols, or other 
the stocks, funds, of securities of which the 


same might consist, for his nephew absolutely. 
H. then appointed inlikemannei further sums 
(making an aggregate or 37,OOOZ consols) in 
Imst for the four nieces and nephew named; 
^ and the residue of the two several sums of 

consols or other the stocks, funds, or securities, 
f in trust for his niece C The trust funds at 

f the death of H. were insulBcient 1o pay the 

1 37,000/ consols Held, that the gift of C. 

! vvas residuary and not specific, and that it 

I failed altogether. De Lule v. Hodaes, 17 

f Jj, E., Eq , 440. 

» ^1. A wife by a codicil, reciting that by her 

^ will she had bequeathed her residuary person- 

I alty to her husband’s famrly, but that a sum 

of 12,000/. out of such lesiduary estate was 
derived from her husband, bequeathed it to 
his family in six shares of 2,000/ each upon 
the same trusts as were declared of her resi- 
duary personalty and the income thereof;— 
« Held, that such sums of 2, COO/ weie residuary 

bequests. IVehh v. Pollock, 20 W. E. 796. 

2. A testator, after bequeathrng several 
I legacies to his relations, and for charitable 

purposes, says, “ to meet these I have 200/. in 
I the Bank of Ireland; the little matters of 

t furniture mil be sold. If anything shall 

remain after all being paid, tire Eev. Mr. G. 
I will divide it amongst the pooi.” At the time 

I of his^ death the testator had no such sum as 

200/. in the Bank of Ireland, but his property 
consisted of 12,462/ 2s. Sd of 3J per cent, 
stock and 62/ in cash Held, that the general 
residue of the testator’s estate passed under 
the residuary clause. Gaffney v. Idevev. 1 
I)r.&Wal.l2. 



3 By will testator nominated wife his ex- 
ecutrix, “thereby bequeathing to her all the 
property of wrhatev er description or sort that 
I may die possessed,” etc. Held, she is 
entitled, though not as executrix, to all his 
property that such a will could pass. Mel v. 
my, 6 Madd. 38. 

4. A testatrix made the following indorse- 
ment on one of her testamentary pa|)ers : “ I 
think there will be something left after my 
funetal expenses, etc., are paid, to give to 
W. B., now at school, towards equipping him 
to any profession.” By another testamentary 
papei she bequeathed a sum of .500/. to W. B. : 
—Held, that under the first-mentioned paper 
W. B. was her residuary legatee. LelMon v. 
Bame, 3 Myl, & K. 267; 3 L. J., H. S., Oh., 
133. 

6. Testator, reciting his intention to dispose 
'Of all his property, and that his daughter was 
likely to die (of a violent distemper), left bis 
wfife, if she died, the revenue and dividends 
of such property; but if his daughter lived, 
directed that his wife should only have her 
dower, giving the residue and dividends to 
that daughter; if she died without children, 
testator gave his brother “ all that should be 
j the daughter survived the testator, but 






died of the same illness without issue Held, 
that the mother was still entitled for life, and 
that the words “ what should be left ” consti- 
tuted a good rcsidnaiy bequest to the brother. 
JDuhamel v. Ardoun, 2 Ves. 162. 

6. A testatrix, after directing her debts and 
funeral expenses to be paid, and giving ceitain 
legacies and annuities, gave to N. whatever 
money remained. She afterwards made some 
specific bequests, and concluded, “ If I have 
omitted naming anj thing, I leave it to my two 
sisteis”: — Held, that there was a general 
residuary bequest to H , and that the corpus 
required for paj ment of the annuities passed 
by that bequest aftci the annuities were satis- 
fied. Baorett v. Whde, 1 Jni., N. S., 662: 24 
L.J., Ch., 724; 3W. E 578. 

7. The words “ what remains ” at the close of 
a bequest of a specific fund ; — Held, a general 
residuary disposition, the lull sense not being 
necessaiily confined ; comprising, thereiore, 
l)eisonal estate bequeathed u|)on a contingency 
too remote, not being to take place until thirty 
yeais after the testator’s death. Crook v. Be 
Vandes, 11 Ves, 330. 

8. Testator, intending to dispose of all his 
personal estate, gives the residue in fifth 
shares, but appoints his brother “ heir to 
whatever part of his estate should be unap- 
propiiated by his will ; ” one of the five shares 
lapsed in testator’s lifetime : — Held, that the 
above was an ultimate general residuary clause, 
and comprised this as inr lading not merely 
w^hat was not mentioned, but everything not 
effectually given. Jackson v. Kelly., 2 Ves. 
285. 

9. If a man gives a legacy and then saj^s, 
“ I give all my goods,” it will pass the residue, 
though the word “goods” in common par- 
lance means “goods only,” and not the whole 
personal estate. CrleJiton v. Sy7?ies, 3 Atk. 61. 

10. The only disposition of property in the 
will of A. was as follows • “ All the property 
that I have now, oi nuiy have at the time of 
my decease, in my apartments at 13, Plaistow 
Grove, or elsewhere, I gu e to my three nieces ” : 
— Held, that the words “ or elsewhere” must 
be so construed as to pass the residuary estate 
of A. SearhoQ OK gk, In goods of, 9 W. B. 149. 

11. “Residue” is not a “legacy” in the 
ordinary sense of the term, though the person 
taking it is a residuary legatee. }mrd v. 
Grey, 26 Beav. 485, 

12. Testator says, as to the rest and residue 
of his lands, etc., his wEl is, that the annual 
profits should he equally divided between A. 
and C , and said nothing about the personal 
estate. By all the rules of grammar as well 
as law the words “rest and residue” must 
relate to something that wont before ; and, 
where testator calls it by the name of real 
estate, can never be said to affect his personal. 
BeaueUrk v. Mead, 2 Atk. 168. 

13. It is a question, to be determined by the 
particular words of each will, whether a gift 
of “surplus” or “residue” means surplus or 
rpidue properly so called, or a mere propor- 
tional share of a particular fund. Where, 
after the gift of a fund charged with certain 
pajrments, the words woic “and the mrerplus 
which the said, etc., do produce more than all 
these disbursements do amount to (which I do 
find and compute to be about 601. per annum) ” 
they were held to mean surplus, and not pro- 
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12. A to A. ol tlie remainder of 
^oocls md debts dm to the testator afW »!!'- ^ 
jnqiat of debts* oonstitates A» 

Sloomfietd, 1% ffoods of, 31 L. J., Prok, 119. ; 

IS. A testatrix, baviog givea directions re-, 
specting ber funeral, after payment of lier 
funeral expenses and just debts gives certain 


portional share. Southmolfm (Mm/or) v. A#.- 
mfk, I H. li. Ca. 1 ; 18 Jur. 433 ; 23 L. J., Gh., 
567 . 

1. B., by bis will, gave all his property to 
Ms executor upon trust for the purposes of 
Ms will, and after gifts of 3002. to a daughter, 
and live shillings a week to his son, J. B., 
bequeathed the remainder of his property 
**and any other piopeity of which I may die 
possessed, and I nominate and appoint my 
$on, E. B.” sole executor; but the testator 
omitted to sav to whom he bequeathed the 
remainder:— Held, that he had failed to 
expi’esb his intention, and that there was an 
Intestacy as to the residuary real and personal 
estate. Driver v. Driver, 43 L. J., Ch., 279. 

2. A testator ga\e his fieehold estate ‘*and 

property, whether leal or personal,” to A. for 
life ; and after her decease, he gave “ all his 
said freehold estate and property” to B. and 
wife for life ; and after their decease, he gave 
**all bis said freehold property” to their 
children, <^IOr an estate of inheritance in 
fee-simple,” and, in default, he gave “his 
freehold estate and i^roptuty ” to 0 , his heiis 
And assigns, in fee-simple. He charged his 
personal estate with some legacies, and he 
gate the residue of which ho should die 
possessed, etc,, to A. : — Held, that B. and his 
children took no inieresi in the personal 
estate, which belonged to A. Hollingmorth 
■f. 14 Beav. 492; 21 L. J., H, S., 

Ch.* 722. 

3. The testator, after giving his whole 
property to his wife and daughter, qunlilicd 
the bequest by the words “namely, to give to 
my wile 30/. a jeai fi>r hei life, and 500/. to 
my daughter at twnily-oiie”: — Held, that 
there was an intestacy as to the lesiduc alter 
payment of the 50/. jxi annum and the .500/. 
€kiliUv, Wilwi, 2 Jui. 115. 

4* A testator ha\ in« in the commencement 
of his will appointed his daughter to act in 
concert with his sun to be guaidian and 
executrix, added, “ I also appoint and desire 
in this my last will and testament, that my 
son to bo my oxecutoi and losiduary legatee, 
do jointly with my datightcr, my executrix, 
who is to act indejiendent of her hu&b.and, 
and be guardian to the children”:— Held, 
that the son alone was entitled to the residue. 
ZaMi/hi/ V, Thomas, 6 Be G. M, k G. 615; 3 
Jur.* :Sf. S., 315. 


2. By word “Honey.” 


6. A mere gift of money may pass whatever 
Is the representative of money. The expression 
** money” may represent the entire personal 

Stratton v. MUm, 2 Br. & War. 51, 

^ 6. Sums of money in a will: — Hold, to 
comprise personal estate generally. Wiateley 
\ l%i 0 Kay & J. 542. 

7. “All the moneys which may hereafter 
Act fo me Hel4 to be conhned to money 

drdimaay sense, and not to pass the 
. Mien V, Att^ 13 W. B. 

s Made Me will in the following 

to wte, during her 
. life, the interest of all sums of money 

^possessed of, subject to such , 
agreements,' if any, which 1 may enter into ’ 


in my lifetime ; and after her decease, I give 
all such interest money unto my daughter 
Mary during natural life, and after her 
decease then I give the piincipal and interest 
nnto my daughter’s child or children, equally 
between them, share and shaie alike ; and I 
direct my executors to advance and allow any 
reasonable sum or sums of money, from time 
to time, for the promotion in life of all or any 
of the children of my daughter, by way of 
apprenticeship or otherwise. And in case my 
daughter should die without issue of her body, 
unmarried or under age, then I give the said 
money and interest equally between my 
brothers and sisters; and in case of their 
deaths, to their respective child or children, 
equally between them. There was no residuary 
gift. At his death he left 450/. cash, furniture, 
and leasehold farm, cattle and farming stock : 
— Held, that the language relating to “moneys ” 
meant “money” strictly, and that there was 
intestacy as to the residuary property. Leirner 
V. Lamer, 3 Brew. 704; 5 W. E. 513. 

9. A testatrix, two clays before her death, 
made a holograph will in these words : “ I 
leave one half of the money of which I am 
possessed to my sister, H. H. 0., and the 
remainder to be equally divided between my 
sisters 0. G. E, and S. A. 0., and after them^to 
tbeir children ” Held, a complete disposition 
of all her personal estate. Me Cadogan, 
Cadogan v. Palagi, 49 L. T. 666; 32 W. E. 57. 

10. A testator, after expressing his intention 
to make a settlement of his afairs, appointed 
A. B. and G. B., his cxecutois, to take and 
receue all moneys that might be in his 
po^st ssion, or due to him at the time of his 
decease, and to prosecute, if necessary, for 
the rcco\ eiy ihei'eof, to be by them placed in 
the Butish funds, or otherwise laid out upon 
such sediiityas thej should deem sufficient. 
On a question whether a sum of stock was 
disposed of by will:— Held, that the will 
operated as a complete disposition of ail the 
personal estate, e\en if the wozd “moneys” 
were to leceive only the strict construction, 
but that on the context ot this will the word 
“ moneys ” must be taken to include stock in 
the funds. Waite t. Conibes, 5 Be G. & Sm. 
676 ; 17 Jur. 155 ; 21 L. J., Ch., 814. 

11. A testator sold lands and left 900/., the 
purchase money, in the hands of his agent, a 
land surveyor, to be invested on security; the 
agent died, and was supposed insolvent, with- 
out having invested the money. The testator 
then, by his will, gave to his wife all his ready 
money and securities for money, money in the 
funds, and money in the bank or banks, if any, 
clue or owing to him at the time of his decease ; 
—Held, that the 900/. passed, and the rather 
because there was no gift of any residue, so 
that on the whole will there appeared an 
intention that all his property should 

and that the words he had used should in«|te 
everytMng, there being no other assets. 

V, Wagmr, 2 Sm. k 0. 296 ; 18 Jur. Slid ^0 
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legacies and annuities, and after all the legacies 
are paid leaves whatever money remains or 
whatever money she may be entitled to, or 
have left her, to M. G*. and F. G., and in case 
of the death ot either of two annuitants an 
annuity of 607. to go to the survivor, and then 
over to M, G. and F. G., with other provisions. 
The testatiix then left whatever money re- 
mained to 0. and his four sisters with specific 
gifts to her two sisters ; and if they did not 
survive her to M. G. and F. G. ; and if she had 
omitted naming anything she left it to her 
two sisteis G. B. and J. V. The testatrix left 
funded pioperty, some of which was set apait 
to answer the annuities ; three annuitants, one 
being a legatee, survived the testatiix. M. G. 
died under age and unmarried, and one of the 
trustees was also dead, "Upon hill filed to 
determine the meaning of the words “ what- 
ever money remains,” and whether that clause 
or the clause where she rcfeiied to having 
omitted naming anything ” was residuary : — 
Held, that the latter was not, hnt that the 
former was residuary and included everything 
not before given, Bavreit v. Whiter 3 W. B. 
B78 ; 1 Jur., K S , 652 ; 24 L. J., Oh , 724. 

1. A testator, after giving specific and pecu- 
niary legacies, willed that A. and B. should 
divide equally any moneys which might remain 
to his account after payment of his debts and 
pecuniary legacies. The testator, at the date 
of his will and at his death, bad money- 
accounts subsisting between him and his 
bankers, and other persons: — ^Held, that the 
bequest did not pass his residuary estate, hut 
only the balances due on those accounts, subject 
to the debts and legacies. JSastinqs v. Hane, 

6 Sim. 67. 

2. A testatrix gave ** everything of which she 
died possessed” to her executors for certain 
specified purposes. She made several specific 
bequests of jewellery, and, if any money re- 
mained after paying these bequests, sho left 

the residue of money (if any) ” to A. ; she 
then made a specific bequest to B., and some 
small pecuniary legacies: — Held, that her 
general residuary personal estate (including 
railway stock) passed under the gilt of “ the 
residue of money.” 3Ionta>(jw v. Sandwich 
(Marl\ 3 H. B. 186 ; 33 Beav. 324 ; 10 Jur., 
N. S., 61 ; 12 W. E. 286 ; 9 L. T,, K. S., 632. 

3. The word money” standing by itself 
is confined to the proper meaning of that 
word ; yet, if money is given after a direction 
to pay debts, legacies, and funeial and testa- 
mentary expenses, or with any other words, 
which denote an intention on the part of the 
testator to dispose of the whole of his estate, 
it will be construed as synonymous with pro- 
perty. Mmmm v, Lemard QZady), 34 Beav. 
487. 

4. A testatrix, whose property consisted ; 
chiefly of stock in the public funds, after giving ^ 
various legacies of sums of money, gave and ' 
bequeathed to the inhabitants of Tawleaven 
Bow, all which might remain of her money 
a,fter her lawful debts and legacies were paid : 

that the persons found to he inhabitants 
ol Tawleaven Bow were entitled to the residue 
of the testatrix’s general personal estate. 

, Mogers v. Thomas^ 2 Keen 8, 

■' S. A testatrix, whose personal property oon- 
’ ceikfced' chiefly of stock, after bequeatmng a 
number of pecuniary and specific legacies, and 


giving certain directions as to her funeral, gave 
2007. to each of her executors for their trouble, 
and bequeathed whatever remained of money 
to the five children of E. I>. Held, that by 
the words “ whatever remains of money,” the 
testatrix refened to her general residuary 
personal estate. JDowson v. Gfasfma, 2 Keen 
14 ; 6 L. J., H. 8., Ch., 295 ; 1 Jur. 669. 

6. A bequest “ of money which may remain 
after payment of the testator’s debts,” in the 
absence of any othei gift of the residue, includes 
the general residue of the testator’s personal 
estate not specifically bequeathed. Stoch v* 
JBar) e, J ohns. 64 ; 5 Jur., N. S , 537. 

7. A testator, after stating that as for his 
worldly goods and chattels, he bequeathed 
them ^ as follows”: gave certain pecuniary 
legacies to his sons and daughter, and then 
bequeathed to his daughtei “ all things in the 
house remaining ” of whatever kind, and all 
moneys both in the house and out of it.” There 
was no other gift of his residuary estate. He 
had some moneys both in the house and out of 
it at his death. He had also consols standing 
in ^ his name, and some shares in a benefit 
building society : — Held, that the bequest of 
“ moneys” was specific, and that it did not 
car^ the consols, the shares in the building 
society, or the residuary personal estate. Ui?7- 
Ims V. Collins, 12 L, B., Eq., 455 ; 40 L. J,,Oh., 
541; 24 L. T. 7S0 ; 19 W, B. 971. 

8. A testatrix, by her will, after giving a 
pecuniary legacy and bequeathing furniture, 
leaseholds, and dock shares, gave “all the rest 
of her money, however invested,” to her 
nephew B. J. F., “ under deduction of 507. to 
be paid to each of her executors.” She then 
gave a number of specified articles, such as 
ornaments, plate, pictures, and house linen, to 
larious other nephews and nieces, and ap- 
pointed executors* — Held, that the gift to 
E. J. F. was a general residuary gift, and 
included the furniture, leaseholds, find dock 
shaies, the bequest of which had lapsed. M& 
Pringle, Walker v. Sfeivart, 17 L. B., Oh. I)., 
819 ; 60 L. J., Ch., 689; 45 L. T. 11 ; 30 W. B. 
44. 

9. In a will the testator gave the income of 
his “ principal money ” to his wife, for the 
support of herself and the education of his 
children, and at her death, or on her marriage, 
to be divided between them, and made no 
other disposition of Ms property. He died 
entitled to some real estate, and of personal 
pioporty worth 40,0007., consisting chiefly of 
the value of his shares in two businesses, but 
including certain leaseholds ‘Held, that the 
words “ principal money ” included his whole 
peisonal estate, including the leaseholds, but 
not the pure realty. Pnekard v. Prlclmrii 10 
W. B. 226 5 11 H. B., Bq., 232 ; 40 L. J., Oh., 
92; 24 H T., H. S., 259. 


3. By words *‘Bro|}©rty In Action or 
Securities.’* 

10. A testatrix, after disposing of various 
portions of htr property (other than Spanish 
bonds), bequeathed **th© remainder of her 
money in the Spanish bonds ” to her nephews 
and nieces, and stated her intention to be to 
divide her property equally between her twb ’ 
sistere’ children. The bulk of the res|» 
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consisted of Spanish bonds : — Held, that the 
gcnemi lesidtie passed under the bequest ; the 
words “ in the Spanish bondb ” being, under 
the circumstances, descripHve only of the 
nature of the investment of the bulk of the 
oronertT comprised in the bequest. Patrick 
V. YeatM, k L. J., Oh., ; 12 VT. E. 304; 

S,92; 3 N. E. 367 

1 A., a Biitish subiect, domiciled at St. 
Petersburg, made a will in the Eussian form 
and Faissian language, by which he evpiessed 
a desiie “to dispose of all my movable and 
immovable property.” After givinn legacies, 
and diiecting his household propeity and 
estates in Eussia to bo sold, he went on, “ the 
money pioceeds of ail the above, as also the 
whole of my capital which shall remain with 
me after my death, in ready money and in 
bank billets ” (bank debentures ] eculiar to 
Eussia), “ belonging to me, shall be divided 
into ten equal parts,” two of which he devoted 
to debts and funeral expenses; and said, “of 
the remaining eight paits,! intend afterwaids 
making a detailed disposal;” but if he did 
not (and he never did), they were to go to 
charitable purposes. He then named execu- 
tors, and concluded thus: “and as all my 
movable and immovable propeity is mine | 
own, limi stly acquired by mjself, nobody has 
aright to interfere with my dispositions, and 
contest the same, and no one has a light to 
Intel fere with or contest the dispositions and 
proee ‘dings of mv executors” The testator 
had laige funds in Kngiish consols Held, 
that the executors did not take the^e consols 
loidcr the general bequest in the will. Mwliiu 
h H. E Ca. 1 ; h Jui , N. S., 897 ; 31 
L J., Vh , 102 ; 6 L. T , N. 8 , 263 ; 10 W. E. 
167, Atjiiimug S. C. nom ITy/te v lly/iV, 
IVi/fy \, fJnokuf, 6 Jm., N. 8., 219; 29 L. J., 
Vll , 311 ; 8 W. E. 316 ; 1 De Q. F. & J. 410. 

fl( Id, also, that as to these consols there 
was an mttslacy. Ik 


4. By words “ Eights and Credits.” 

2. A testator, having by his will bequeathed 
certain legacies, proceeded as follows: “To 
inj son 1 give, devise, and bequeath all my 
laiuh, tniemcnts, right.s, and ciedits, subject 
U the kf/ueies aforesaid^ and my deUs^ the 
rmabidt e qf my j^raperty to be disposed of 
by him to and amongst his childien in such 
shart s and proportions as he shall think proper.” 
The words in italics were inteilined. By the 
last clause in the will, the interlineations, as 
well as the original text, were declared to be 
in the handwriting of the testator. In 1839 
he added a codicil to his will, by which he 
merely made a declaration with reference to 
one of the legacies given by the will. SemUe^ 
the general peisonal estate of the testator 
would hav’-e passed under the words “lights 
t and credits ” alone, even If the interlineations 
had not been made, MnteMmm v. EuteUimm, 
882 . 

C Ender Conatmtioa of words “Ejusdem 

-Meamny followed by 

; , ^ EmmraUoft cf partyidars^ 7856 . 




(V) ^YoTds of Wide Meaning followed by 
Et Ceetera, 7857. 

(c) Enumeration of PaQ'tieulars followed by 
7 cords of Wide Meaning^ 7858. 

(M) Pehidue not Pass, Contrary Intentiony 
" 7862. 


(fl) Words of Wide Meaning followed by 
Enumeration of Partieulars. 

3. The word “effects” in a will restrained 
to articles ejusdem generis with those specified, 
though the consequence w^as a residue undis- 
posed of. Rawlings v. Jennings^ 13 Ves. 39. 

4. As to the residue “of his estate and 
effects, whatsoever and wheiesoever, canal 
shares, plate, linen, china, and furniture,” the 
testator devised and bequeathed the same to 
his wile : — Held, that the residuary personal 
estate passed, and that the general words 
were not limited to things ejusdem generis 
with canal shares, etc. Fisher v, Hephurny 14 
Beav. 626. 

5. A testator bequeathed to his mother “ aE 
and everything he died possessed of, namely, 
money, plate," books,” and other enumerated 
articles, for her sole use ; “ and, lest there be 
any dispute, he declared again that he left 
her everything he died possessed of for her 
sole use, as stated above ” -Held, that the 
whole residue passed, and that the bequest 
was not rcstiicicd to the enumerated articles 
and others ejusdein generis. Be EeiidalVs 
Trust, 11 Beav. 60S ; 21 L. J., H. S , Oh., 278. 

6. A sergeant in the East India service 
bequeathed" as follows: “To my wife I be- 
queath my |)ay, clothing, balance of clothing 
money, and moneys that may be now due or 
may become due to me at my decease ; also, 
the wliole of my property and effects, that 
is to ^ay, my box, clothes, bedding, etc, I 
bequeath to my wife ” — Held, that the whole 
lesidue passed, including a reversionary in- 
terest in the produce of the sale and conversion 
of a residuary real and personal estate of 
anothei testator. Cover v. Paris, 7 Jur., N. S., 
399 ; 30 L. J., Ch., 505 ; 29 Beav. 222 ; 9 W. E. 
87. 

A bequest in general words will not be 
resfciicted by the enumeration of articles 
forming part of a previous gift. Ib. 

7. Testator gave his bank stock to trustees, 
in trust foi T. B,, for life, and his funded 
pioperty to the same trustees, in trust for 
W. E. E., for life, and alter his death in trust 
for his issue ; and he directed the trustees, 
after the decease of T. B., to pay the dividends 
of his 1 ank stock to W. E. E., for life, and 
after his decease to apply the dividends and 
capital for the benefft of the children or child 
of W. E. E,, in such manner as he had directed 
respecting his funded property; and should 
W. E. E. die without issue, male or ferpa-le, 
of his body lawfully begotten, then he direcAed 
the trustees to apply his funded property and 
bank stock for such charitable or other pur** 
poses as they should think fit, without being 
accountable to any person ; and he gave the 
residue of his personal estate and effect^ 
wines, pictures, plate, books, and furniture, 
to W. E. E. i—Held, that thq ultimate trust 
of the _ funded property An*?- bank itock was 
not too remote, but was ybid for uncertainty, 
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and that the residiiarj^ danse was general 
Mlu V. Selhj, 7 Sim. 35!2; 4 L. J., K. S., Ch., 
69. Affirmed 1 Myl. & C. 2S6 ; 5 L. J., H. S , 
Ch., 214. 

A testatrix says, “ I give to B , etc., all 
my goods, w’earing apparel, of what nature 
and kind soever, except my gold watch ” • — 
Held, that all her wearing appaiel and orna- 
ments of her person passed to the legatee, and 
any other household goods and fmnitiire, but 
no other iDart of her estate. The woids “all 
my goods, w^earing apparel” shall not be 
confined to wearing apparel only, but shall 
be construed “goods and wealing appaiel.” 
Cricliton V. Symes^ 3 Atk. 61. 

2. When a testator gives his propeity 

generally by words such as “ all my property,” 
or “ all that I have power over,” and then 
proceeds to enumerate paiticulais, the subse- 
quent enumeration of paiticulars doe& not cut 
down the effect of the geneial words, e\en 
when the particulars enumerated constitute 
only an insignificant ^J^d not the 

principal part, of the testator’s piopertv. 
King V. George, 36 L. T., H. S , 759 ; 5 L. E., 
Cb. D., 627 ; 46 L. J., Oh., 670 ; 25 W. E. 638. 
Affirming 35 L. T., K. S., 786 ; 4 L. E , Ch. B., 
435; 23 W. E. 266. 

Therefore, where a testatrix made a holo- 
graph will in these woids - “I do bequeath 
to A. all that I ]ia\epowei ovei, namely, plate, 
linen, china, pictures, jewellery, lace, the half 
of ail valued to be given to H. The servants 
in the house who ha\e been a year with me 
to receive 102., and the clothes divided be- 
tween them. Also all kitchen utensils,” and 
the articles enumerated formed an insignificant 
part of her property : — Held, that the bequest 
was not restiicted to the articles specifically 
enumerated, but that it passed the whole of 
the real and personal estate of the testatrix. 
Ih 

3. A markswoman made a will, shortly 
before her death, in which the only bequest 
was a gilt of her “personal propeity, con- 
sisting of money and clothes.” She was 
possessed at her death of property, besidcb 
cash in hand and clothes, consisting of money 
out on mortgage, money secured on a pro- 
missory note, and a leversionaiy interest in 
a sum of cashi—Held, that the woids “con- 
sisting of money and clothes” did not cut 
down the generality of the gift of peisonal 
property, being only an imperfect enumeiaiion 
of the particulais of which the personal estate 
consisted ; and that the whole of her personal 
estate passed by her will. Dean v. GiUon, B 
L. B., Eq., 713 ; 15 W. E. 809 ; 36 L. J., Cb., 
057. 

4. N. E. by his will, after bequeatling 
legacies and directing his debts to be paid, 
ordered all his effects to be sold by auction, 
and such money or valuables as he should die 
possessed of to be handed over to D., to be 
applied to the use of M. K. to a ceitain amount 
during her life, and, if after her demise any 
residue remained, such residue to be expended 
in masses for his son’s sake ; and directed a 
security in the hands of J. 0, N. to be applied 
as abowe directed, “ My Eoyal Canal stock is 
to be sold ; also, my G-rand Canal debentures, 
as necessity may require, at the discretion of 
my executors ” Held, that the whole of the 
rtIJnc, including the stock and debentures, 



was disposed of under the residuary clause, 
and passed to the executor on the death ot 
M. K :—H cld, also, that the bequest for masses 
for the tc'stator’s son was valid, and not void 
as a supcistitious use. Bead v. liodgem, 7 Ir. 
Eq. R. 17. 

5. Bequest of “all my right and title to 
my property in the town of E, namely, my 
dwelling-house and household furniture, and 
all thing's now therein, in my possession, 
especially my car-horse and covered and side 
cais”.— Held, ^ that banknotes, known by tho 
testator to bo in the house at the time the will 
w as made, passed to the legatee. Mahmy v. 
Donoian, 14 Ir. Ch. R. 262. Affiimed 14 Ir. Ch.. 
E. 388. 

6. A testatrix, having executed a will and 

three codicils, made a fourth codicil as foE 
lows- “I do hereby bequeath to J. B. (to 
rvhom I have willed my landed property) also 
all my personalty, such as cash, furniture, etc., 
to be applied as I have requested him to do.” 
The wishes of the testatrix as communicated 
to J. B. appeared fully from his affidavit in 
the action, and in part from a memorandum 
drawm up by him (but not signed by the 
testatrix) immediately before the execution 
of the codicil, and it also appeared thereby 
that the testatiix did not intend to alter her 
previous dispositions, except for the purpose of 
giving effect to her wishes as stated to J. B. : 
— Held, that the woids “ cash, furniture, etc.,” 
w-ero not sufficient to cut down the general 
expression “all my personalty;” and that, 
theiefoie, the fouith codicil extended to and 
comprised the whole peisonal estate of the 
tcstati ix Klectwood, Sidgreaves v. Dremr, 

15 L. E., Ch. 2)., 694; 49 L. J., Ch., 614; 29 
W, R. 45. 


(5) Words of Wide Meaning followed hj 
Et Cmtercu, 

7. Whether stock will, or will not, pass 
under the word “ moneys,” or under tho word 
“stock,” or under the vvoid “chattels,” de- 
pends upon the w hole context of the will The 
word “ goods,” and equally the word “ chatteE, ’ 
used simph and without qualification, will 
pass the whole personal estate including stock. 

A bequest of all moneys, goods, clmtteE, 
clothing, cti., the testator’.s property, which 
may remain after paying his funeral change-* 
and debts, will pass the testator’s interest in 
stock and money. Kendall v. Kendal!, t Buss. 
360; 6L R., Ch,in. 

8. Bequest of “ all my household f ut nit uie 
and effects, plate, glass, books, wearing 
ap/parel, ei emiera ” .-—Held, to pass the articles 
cnumeiated, and others, ejitsiein gemris, but 
not the general residue. Memnan v. Wemmm, 

26 Beav. 220. 

9. The expiession “etc.” following the 
mention oi specific chattels, is confined to 
things ejmdem generis, and does not include 
the residue of a testator’s personal estaie, 
i^arnahy v. TasseU,U W. R. 323; 11 L. 11, 
Eq,363; 24 H. T., H. S., 221. 

10. A husband directed that his freehold 
estate should be sold, and his debts paid by 
his widow and solo executrix, to whom he , 
bequeathed “all my mone^', cattle, farming 
implements, eto.> she paying my brother, J, 
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tlie sum of Held, that the widow was 

eatitW to the general residue. Chapman v, 
ChapmaniA^ X». J., Ch., 104; 4 L. E., Ch. B,, 

SOO, . , . , , , , 

1 . A testator, after directing his debts, etc., 
to be paid, bequeathed to his wife his moneys, 
plate, etc. (emimerating seveial particular 
descriptions of personal property), and all the 
Tcsidue of his personal estate after payment of 
his debts, etc., and he directed his wife to give 
to Ms executors a bond for securing to them the 
paymtot of half the value of the said wines, 
plate, etc., enumerating several of the above- 
mentioned descriptions of personal propcity, 
but not mentioning the residue of his personal 
estate. The value was to be ascertained within 
three months from his death, and the plate 
was to be valued at a fixed price. The money 
payable on the bond was for the benefit of his 
nephews and nieces t—Held, that the bond was 
to be given for half the value of the property 
only which was specifically enumerated, and 
not for half the value of the general resi- 
duary estate. Martin v. Wehtead^ 18 It. J., 
K S., Ch., 1. 

2. Devise of the house in Camden Place and 

all therein’’ to M. for life ; “ at her death I 
give and bequeath the house, etc., etc-, to my 
nephew T., and his heirs.” After the death of 
T. is entitled to all the chattels which 
were in the house at the testator’s death, 
except the consumable articles. Tmning v. 
MwbU, 2 Collj. 262. 

8 . Otmerally, choses in action do not pass 
by a bequest of goods and chattels” in a 
particular locality. Bequest “ of all the goods 
and chattels, plate, Imcii, money at the bankm s’, 
or stock in tlie Monte de Milano, hordes, 
carriages, etc., I may die possessed of at M.”: 
— Hold, nut to pass Polish ccitificates and 
Neapolitan bordereaux (i)cing government 
obligations) there situate, entitling the beaicrs 
to receive the inteiest and capital at a future 
time; held, also, that such securities could 
not be considered as money or cash; and 
thirdly, that not having their locality at M., 
they did not pass under the words et mfera 
at M. Serffard (Marquis) v. Zonihrr (Lord) 
(Coimtess Zichfs ease% 7 Beav. i; 13 L. J., 
N. 1% Ch., 41 ; 7 Jur. 116T. 

4. Emimciation of particulars followed by a 
gift in the follovring terms: “and also the 
whole of my property and elfeefcs, that is to 
say, my box, clothing, bedding, etc.”:— Held, 
that the whole residue passed. Cover v. 
Lmis, 7 Jur., N. a, 390 ; 30 L. J., Ch., 605 ; 29 
Boav. 222; 9 W- B. 87. 

6 , Bequest of “the remaining pait of mv 
whole property, both in slock, household 
fuffiiiure, cash, etc., etc.”:— -Held, that the 
chattels real (with which alone the suit was 
conversant) passed by the will. MulMlu v. 

’ > r#M,$L.B.,Ir.,244. 


iljM = . 

. I ^ TBords of Wide Memmig, 

" tenoral word “ things,*’ 

-in. W will following pfirfciculai’s enumerated, is 
(ysfined- to .things geru'ris, v. 

dwta i^^iarqvAs), 1 Bow 73. ' i . 

Testator gave .all his waggon ways, rails, 


staiths, and all implements, utensils, and 
things at his death, used or employed, together 
with, or in or for the working, management, 
or employment of his colhenes, and which 
may be deemed as of the natuie of personal 
estate, in trust to be held or enjoyed with 
the collieries. Beciee by Lord Bosslyn (3 Ves, 
212), that, under this bequest, and upon the 
ciicumstances, money due from the fitters and 
otheis, and in the Tyne bank, coals at the 
pits and staiths, corn, hay, hoises, timber, oil, 
candles, fire-engines, and other ai tides of stock- 
in-trade, passed. The decree, affirmed upon a 
re-heanng by Lord Eldon (11 Ves. 657), hut with 
considerable doubt, was re\ ersed by the House 
of Loids. S. C. 11 Ves. 6G6 ; 3 Bow. 73. 

“ Goods and chattels ” will pass all personal 
estate, but, after furniture, etc., are restrained 
to articles ejusdem generis. S. C. 11 Ves. 666. 

7. Constmefcion of a very inaccurate will, 
and the words “and all I am possessed of,” 
were confined to a specific bequest of stock 
immediately preceding, meaning all interest 
in that fund, and did not comprise the general 
residue, which was by a subsequent clause 
expressly disposed of in a difierent manner. 
Wilde V, Molfmeger, 5 Ves. 811. 

8. Testator, after giving at the commence- 
ment of his will various pecuniary legacies, 
and bequeathing all the rest and residue of his 
ready money, securities for money, and moneys 
in the funds to trustees upon certain trusts, 
concluded Ms will as follows: “And I do 
further give and bequeath to my said wife, all 
my jewels, plate, linen, china, carriages, wines, 
and other goods, chattels, and effects whatso- 
ever, as her own goods and chattels for ever; 
and I do hereby constitute and appoint her, 
my said wife, sole cxecutiix of this my will ” : — 
Held, that this clause cairied the residue of 
the testator’s propei t}’ to the wife. Farher v. 
Marohant, 1 Y. & Coll. 0. C. 290; 11 L. J., 
N. S., Ch., 223; 6 Jur. 292. And see S. C, on 
appeal 1 Ph. 356 ; 2 Y. & Coll. 0. 0. 279 ; 12 
L. J,, N. S., Ch , 314 ; 7 Jur. 457. 

Although the words “goods, chattels, and 
effects” may frequently be considered as 
having been used by a testator in a restrictive 
sense, yet prima faeie their import is general, 
and there are good grounds tor considering 
them as used in a general sense either where 
they are not placed in connection with words 
of locality, or where they follow the enumera- 
tion of specific articles, or where there are no 
expressions in the will showing a doubt in the 
testator’s mind as to their comprehensiveness, 
or where the bequest in which they are con- 
tained is followed up by the appointment of 
an executor. Ih. 

9. A bequest of “my wines and property In 

England “ : — Held, to pass the testator’s pro^ 
petty in England of every description, inclufli- 
ing money in the funds and at his bankers*, 
debts, and arrears of a pension due to hbAj^aiid 
not confined to property ejusdem gmBHM Wlih 
wines. Arnold v. Arnold. 2 MyL & 5 4 

B. J., N. S., Ch., 123. 

10. General disposition by will not restra^ffod 
by a defective specification. CMUhmB 'i 
Bton\ 2 Ves. & B. 222, 

11. A will restrained in point of" extent to a 
partial disposition by a particular enumeration, 
and a reference to other instruments, notwith- 
standing the genexaX words*“ personal estate ; ’* 

I 1 4 i I .i|! II. I ; ^ 
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specific disposition by will subsequent to 
annuities and legacies held auxiliary only, the 
general personal estate to be applied in the 
first instance. Wolfori v. Wood, I Ves. 76. 

1. A testator bequeathed as follows: ‘‘As 
regards my worldly goods, I give and bequeath 
all my furniture, plate, books, and other per- 
sonalty ” to my wife : — Held, that the general 
words were not to be confined to things ejusdem 
generis, but that they included a share of the 
produce of real and personal estate, to which 
the testator was entitled under the will ot his 
father. M/gce v. Ohajmmn, 29 Bcav. 190. 

3. A testator by his will gave the residue 
of his peisonal estate to A., B,, and 0,, to be 
equally divided between them. By a codicil 
he gave A. the arrears of icnt due to him for 
his real estate, and the amount of any salary 
due to him, and also bequeathed to A. all his 
clothes and any other property, goods, and 
articles belonging to him at the time of his 
death. By another codicil he revoked the 
bequest made to B. by his will : — Held, that 
the gift to A. by the first codicil was a general 
one, and that the words “ property, goods, and 
articles” were not to be confined to articles 
ejmdem generis with clothes, and that con- 
sequently A. was entitled to two-thirds, and 
€. to one-third of the residue. JSverall v. 
Browne, 22 L. J., Oh., 376 ; 1 Sm. & G. 368 ; 1 
W. B. 210, 226. 

B. Bequest of household furniture, stock-in- 
trade, goods, chattels, and effects of every sort 
and kind, and also all moneys due on bond 
or simple contract: — Held, that the words 
“ goods, chattels, and effects ” ought not to be 
taken as ejusdem generis ; but that the clause 
contained at once a general residual y bequest, 
and a specific bequest of the fiuniture, stock- 
in-trade, and moneys. Harris v. James, 13 
W. E. 509. 

4. A bequest of “all my household furniture, 
implements of trade, cattle, sheep, and all the 
test and residue of my moneys, securities for 
money, and peisonal estate whatsoever and 
wheresoever, not hereinbefore disposed of,” is 
a residuary bequest. Taylor v. Taylor, 6 Sim. 
346. 

5. Diamonds and pearls made up for wear 
will not pass by a devise of a cabinet or 
collection of curiosities, consisting of coins, 
medals, gems, and Oiiental stones, and other 
valuable things; valuable things must mean 

ejusdem generis* Cawndishy, Cavendhli, 
I Cox 77. 

6. A testator (tenant for life under a settle- 
ment of the B. H. estate and other lands, 
with remainder to his first and other sons in 
tail male with several limitations over), by 
his will, gave certain specific things to be 
enjoyed by the person or the persons who for 
the time being should be entitled to the foee- 
hold or inheritance of the family estate at 
Stapleton, as and in the nature of heirlooms. 
He gave his furniture, plate, etc., to his brother 
A. He directed a sum of 1,0002,* secured to 
Mm on the B. H. estate and other estates, to 
sink into the freehold and inheritance of the 
said estates, that the same might merge them, 

^ ^and the rents and arrears of rent, with timber 
f and other animal profits due to Mm at 
I itite time of his decease from the B. H. estate, 
■: • ■mtO the person or persons who should be en- 
. ; titled, to the freehold and inheritance of the 




- .j ■ 






same estate in possession on his decease. Ho 
ga\e his residue to his two brothers B. and C. ; 
and he appointed his brother A, Ms sole execu- 
tor. B. died in the testator’s lifetime. — Held, 
that certain prepared brick earth, dug out of 
the estate by the tenant for life, and lying 
upon it at his death, and certain tiles so made 
and remaining on the estate, were comprised in 
and passed by the words “other annual profits ; ” 
and that certain apportionable i^arts the 
lents which, under the Apportionn^ Act, 
wont to the testatoi’s executor as |'‘ 4 li»''of his 
assets, passed under the words “ due to Mm 
at the time of his decease.” Stapleton v. 
Stapleton, 2 Sim. H. S. 212 ; 21 D. J., N. R, 
Ch., 434. 

7. A devise in express words is not extended 
by subsequent general ones. Boherts v. Kuffin, 

3 Atk. 112. 

Money \\ill not pass by a devise of all goods 
and things of every kind when the devisee 
has a money legacy at the outset of the will. 

11 ), 

8. Construction of a trust by deed, of money 
to accumulate, until the grantor’s grandchil- 
dren, then living, or to be born, respectively 
attain twenty-one; and on attaining, etc., to 
pay to each, as they should respectively attain 
such age, their respective shaies, to he ascer- 
tained by the number in being as they re- 
spccti’?-cly attain twenty-one, without regard 
to such as might aiterwards bo born. Ho 
interest vested until payment. The measure 
of distribution is the number existing at each 
period ; those who had received have no further 
claim upon the fund, increased by shares 
falling in ; therefore, one dying under twenty- 
one after all the others had cither received 
their shares, or died under twenty-one, that 
share is undisposed of by t]ic deed, and passed 
by a bequest of “all effects whatsoever,” 
following specific desciiptions of property. 
Campbell v, Prescott, 15 Ves. 500. 

9. Testator gave to his son all his plate, 
Jewels, trinkets, and all his furniture and 
other articles of domestic use and ornament. 

By a codicil, he gave to his wife all his pro- 
visions, wines, carriages, horses, and all his 
musical instruments, and the use of aE his 
books, and all Ms money in his dwnlling-house 
and in his banker’s and land-steward’s hands, 
for her own sole ase and benefit Held, that 
the books were given to the son absolutely; 
subject to a life interest in the wife, 

wall V, Corncmall, 12 Sim. 303 ; 10 L. X, H* S., 
Oh., 364; 5 Jnr. 744. 

10. A bequest of “ foreign bonds and other 
securities ” Held, to pass foreign securities 
only, notwithstanding that testator bad a very 
large personal estate vested in the British 
funds. Perguson v. Ogilhj, 2 Dr. Sc War. 548 ; 

1 Con. & L. 534. 

H. Bequest of “ household furniture, goods, 
ready money, debts, and scciiiitics ” ; — Hold, 
to comprise the whole residuary personal 
estate and effects of the testatrix, dmson v» 
Simpson^ Johns. 43; 5 Jur., H. S., 594; 7 
W, B. 277. 

13. Testator gave all Ms freehold and lease- 
hold messuages, lands, and hereditaments, 
ready money, seourities for money, stock in 
the public funds, goods, chattels, and effect?, 
and all other Ms teal and personal estate andj | 
to trustees. In trust to pay thO = 
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o! his Ireeholrt and lenscbold estates, and tlic 
dividends, interest, and proceeds of his money 
in the funds, and other his s \id personal estate, 
to his daughter for life, and, after her death, 
to stand possessed of his said freehold and 
leasehold estates, money in the funds, and all 
other his real and personal estate for the 
children of his daughter; and in default of 
such ehildien, in trust to pay the rents of his 
said freehold and leasehold estates, and the 
ividends, inteiest, and proceeds of his said 
stock in the funds, and other his said peisonal 
estate, to Ms nephews, for their lives, and after 
their deaths in trust to stand possessed of his 
said freehold and leasehold estates, money in 
the funds, and other his said peisonal estate for 
their children; and in default of such chil- 
dren, he ga't e his freehold and leasehold estates, 
stock in the public funds, and all other Ms 
said real and personal estate, to the corpora- 
tion 0 f S, in trust, as soon as conveniently 
might be after they should come into posses- 
sion thereof, to sell the said freehold and 
leasehold estates, and also to sell, call in, and 
convert into money his said stocks in the 
public funds, and all other Lis said personal 
estate, and to hsid the some to certain persons 
upon the terms theiein mentioned. The testa- 
tor al the date oi his will, and at Ms death, 
was liossessod of leasehold estates, turnpike 
securities, bank stfuk, and other personal 
estate f—Held, that the bequest to the trustees 
was a general rebidunry bequest, and that the 
leasehold and bank stock ought to he sold, 
and the procinds invested in the H per cents. ; 
and an inquiry was directed, whethei the 
turnpike secunties weu* leal and pciinanont 
securities, dtilis 7 Sim. 501 ; 4 L. J., 

H. 

L On comstnietion of will: — Held, word 
“ejects” coupled with context operated a« a 
teuest of the whole peisonal estate. Miicl^cll 
V, M\U%ell, 5 l^ladfl (>5). 

2, Bequest of all otlici iinbeqiieathed goods 
and chattels is residuiry, notwithstanding a 
subsequent bequest to the same poison of 
debts due to testator Bemiif -v. BatoheloT, 1 
Yes. J. 6 S; 3 Bro. C. C. 2 H. 

3* A testator ga^e c( iLiin specific property, 
the lease of premises occupied by Mm in Ms 
trade, and effects, to his wife for life, to be 
accepted by her snbiect to payment of debts, 
etc.; and ga've ceitaiu real estate to his ex- 
ecutois, on trust to scdl, the proceeds to form 
part of his residuary estate ; and as to all the 
icst and residue of his estate, of whatever 
imture, etc., to his mxt heirs therein equall}. 
Upon the question whether the woid <• effects ” 
IniCluded the residue Held, that it did not ; 
that the word “ lease ” took in ail coinpiised 
in the lease, and i hat the cha ige was a general 
one. Mowie y. ioiedf/oe, 2 W. E. 597. 

4 . Construction of the lyord “other,” con- 
, ,}islhed in a residuaiy bequest of “all other 
* >1 and rt aidue ” of the testator's personal 

. ’ ^ MJtafUn V. &imr, 1 Colly. 269; 8 Jur, 



The husband by his will bequeathed as 
hhto my wife (whom I make 


€luna, books^ linen, and every other 
longing fe me, bdth in and out !of 
base, and winch may not be herein men-. 


tioned, she being subject to the payment of 
all my just debts, funeral and testament 07 
expenses ” : — Held, that the beneficial interes** 
in the settled stock, which formed part of his 
general estate, did not pass to the wife. Collier 
V. Squire, 3 Euss. 467. 

G. One being on ship board, and entitled to 
pa it of a considerable leasehold estate bv ths 
death ol his father, which he did not know Ii»^ 
had a right to, makes Ms will at sea, mid 
devises to Ms mother (if living) his ring^ and 
makes A. his executor, and devises to A. hi'^ 
red box, and all things not before bequeathed. 
This shall not pxss the leasehold interest, or 
what the testator did not know he was en- 
titled to, but shall be restrained to thinu 
ejusdem qenerh. Cooli v. Oaldey, 1 P. W. 30-, 

7. A bequest in general woirls wall not be 
resiricted by the enumeration of articles 
forming part of a previous gift. Gorer v. 
Baris, 7 Jur , N. S , 399 ; 30 L. J., Ch., 505 ; 29 
Beav. 222 ; 9 W. E. 87. 

8 A husband, after bequeathing a legacy of 
1,060?. to his wife, gave her his writing-desk 
and “all the small coins, curiosities, and othei 
articles” theiein contained. At the time of 
Ms death the desk contained, besides the 
curiosities, a sum of gold, several bank notes, 
and silver and copper amounting in all to 
321?. '.—Held, that the gift did not include 
the 32U. Button v. IJoelienTiull^ 22 W. E. 701. 

9. Under a bequest “of all household 
furniture, stock, ciop, movables, and other 
chattels,” the legatee is entitled to scrip tor 
shaies, bank deposit receipts, and railway 
dividend warrants in the testator’s house at 
the time of his death, although those securities 
bore a date subsequently to that of the will, 
M'Coemwli v. Batten, 5 Ii. E., Eq., 295. 

10 A testator bequeathed to his wife 
absolutely 100 ?, his household furnitme, etc., 
and then bequeathed to her the interest of 
moneys invested by him in ceitaiii loan 
societies, and all his other propcity, during 
her life. He afterwards bequeathed all 
moneys belonging to him in a friendly society, 
and in all other societies, to his wife absolutely • 
■—•Hold, tint the expression “all other 
societies” meant societies ejmdem generis, 
3Iarhs Solomons, 2 H. & Tvv. 323 ; 19 L. J., 
H. S., Ch., 555 

11 . A , living in India, and possessed of a 
share of 10,000? , charged on lands in Ireland, 
made Ms will in India, and thereby, after 
making several bequests in the Oompau/s 
ruxDees, proceeded as follows : “ I desire that 
my plate, clothes, horses, and books, with the 
exception of those which my wife shall select, 
together with all my other personal propeitv, 
with the following exceptions, be sold to the 
best advantage, and the proceeds appropriated 
to the liquidation of my debts; the balance, 
if any, to be handed over to my wife, to 
assist in defraying her expenses to England. ^ 
He then bequeathed his watch and chain^ $ni. 
mathematical instruments of every descriptto, 
and his professional books, to Ms bmther-in- 
law, and appointed executors for 4 nd 
executors at home Held, that tite In 
the Irish charge passed as part of 
other personal property. Armsirom % 
strong, 9 Ir. Oh. E. 487. # ^ I 

^ 12 . After sundry specific ar^4pWUh!aty gifts. 

a testatrix “ directed her eXfOmor fo sell by 
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public auction all ber boiiseliold furniture and 
other elfects, and apply the same in discharge 
of the debts, etc., and the surplus to sink into 
the residue of her property thereinbefore 
mentioned, subject to the legacies and pay- 
ments in the will mentioned; and as concerning 
such residue, she gave the same,” to the 
residuary legatees : — Held, a good residuary 
bequest of all the personal estate, and there- 
fore sufficient to comprise and pass many 
particulars of considerable value, of the I 
existence of which the testatrix was probably ] 
ignorant. Me Lloyd, Baker v. Lloyd, 2 Jur., 
H. S., 539. ' ! 

1. Under a bequest of lands, “stock, crop, 
farming implements, household furniture and 
effects, wbatsoe\er and wheresoever,” money 
in a bank, and debts due to the testator, will 
pass. Lowry v. Batterson, 8 Ir. E., Eq., .372. 

2. A gift by will of “ my household f urnituie 
and effects of all kinds ” followed by a gift for 
another purpose of “all my other real and 
personal estate”* — Held, to include only 
effects enisdem generis, Jlutelmmn v. Bough, 
40 U. T. 289. 

3. A testator gave various specific portions 
of personal estate to his wife for and during 
her natural life, if she should so long continue 
his widow; but at her death, or in case she 
should marry again, then he gave all the 
things before gi\en; adding the words, “and 
effects, and also all my household furniture, 
which I hereby give to her for her sole use 
and benefit, for and during the term of her 
natural life if she shall so long continue my 
widow,” to be equally divided among the 
children that he then had, or might thereafter 
have, by his said wife ; but in case his wife 
should not marry again after his decease he 
gave her “all and every his personal estate 
and effects whatsoever ” for her life, and the 
same to be equally divided to and amongst 
such of his children as should be living at her 
decease, share and share alike. The testator 
died within three weeks after making Ms will : 
— Held, first, that the first gift was not merely 
specific, but passed the whole of his personal 
estate; secondly, that the two clauses were 
not repugnant, but the first was intended to 
apply to the case of the widow marrying 
again, and the second to the case of her not 
marrying again; and the latter event being 
that which happened, the children living at 
the death of the widow were alone entitled, 
to the exclusion of representatives of deceased 
children. Wiggins v. Wiggins, 2 Sim. S. 
226; 21 L, L, Ch., 742. 

4. The mere fact that words of general im- 
port in a gift are preceded by; an enumeration 
of particulars is not sufficient ground for 
restricting the signification of the general 
words. Ilodgson v, Modgsm, 24 W. E. 573 ; 2 
L. E., Ch. B., 122; 45 B. X, Ch., 388. 

A will contained a gift of all the testatrix^ 
furniture, plate, linen, and other effects that 
might be in her possession at her death. There 
was no other residuary bequest. She died 
possessed of a considerable amount of money 
in savings banks, promissoiy notes, cash, and 
I jei?^elle?^y ;"--Held, that the general residue 
passed under the words “ other effects ” Xk 

> t ahut Partrmlar PiM,] 5. 

i I testator devised all his goods, chattels, 


household furniture, stuffs, and other things 
which should be in his house at time of his 
death : — Held, a sum of money there aid not 
pass. Traford v. Bernge, 1 Eq. Afor. 201. 

6. General words in a bequest following a 
specific enumeration of articles in a particular 
locality will be confined to articles ejmdem 
generis. Gibhs v. Lawrence, 7 Jur., N. §„ 137 ; 
30 L. J., Ch., 170 ; 9 W. E. 93 ; 3 B. T., N. S., 
367. 

Therefore, a bequest of “all and singular 
nay household furniture, plate, linen, china, 
pictures, and other the goods, chattels, and 
effects which shall be in, or upon, or about my 
dwelling-house and premises at the time of 
my decease Held, not to include money 
found in the house. Ib. 

7. A testator bequeathed to A. “ my plate, 

house linen, furniture, and all other effects in 
my house at the time of my death ” : — ^Held, 
hat a horse, carriage, car, and some hay in 
yard and out-offices passed to A., but not a 
sum of cash in the house. v. Arundelt 

10 Ir. E., Eq., 299. 

8. Testator gave all his waggon ways, rails, 
staiths, and all implements, utensils, and 
things at his death, used or employed, to- 
gether with, or in or foi the working, manage- 
ment, or employment of his collieries, and 
which may be deemed as of the nature of 
personal estate, in trust to be held or enjoyed 
with the collieries. Beciee by Bord Eosslyn 
(3 Yes. 212) that, under this bequest, and upon 
the circumstances, money due from the fitters 
and others, and in the Tyne bank, coals at the 
pits and staiths, com, hay, horses, timber, 
oil, candles, fire-engines, and other articles of 
stock-in-trade, passed. The decree, affirmed 
upon a re-hearing by Bord Eldon (11 Yes, 
657), but with consideiable doubt, was re- 
veised by the House of Lords. SimH % Bute 
(Marmis), 11 Yes. 666 ; 3 Bow 73. 

9. Where there is a bequest particularised 
by one word, followed by general wotds, 
the latter will not be restricted to things 
ejusdem generis, Sw infen v. S^uinfen, 29 Beav. 
207; 7 Jur., N. S., 89; 9 W. E. 175; 4 B. L, 
N. S., 194. 

A testator devised to S. “ all his estate at 
Swinfen, or thereto adjoining, also all fumi- 
tme and other movable goods here ” : — ^Held, 
that the live stock and implements of 
husbandry which were in or about the lands 
and premises adjoining the mansion at Swinfen 
(at which the testator resided) passed by 
this bequest. Ib, 

Held, also, that money in the house, at the 
testator’s death, also passed to the legatee, 
Ib, 

10. A testator devised his mansion-house and 
real estate to trustees, for his son for 
with remainder to his first and other sons in 
tail male, with remainders over; and he gave 
to his son his horses, carriages, houaenold 
furniture, and other effects (except securities 
for money) which should be at the time of Ms 
decease in or about the mansion-house, aWo- 
lutoly, with a gift over, if his son died under 
twenty-one, to his daughters, with power to let 
the mansion, or appropriato the satue or any 




of the effects was a^ld, and accounted for to 
the son, and the remainder handed over to 
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the fanning stock did not 
Bass nnder the limitations over, but only such 
tMnffs as were convenient to be held witn 
the mansion, such as and horses. 

BraAUTi v. Mlames, 13 W. B. 128 ; 11 L. T., 

H B 470 

'l.' A hoqnost as foHows— “ I give to my wife 
all my household furniture, plate, jewels, 
plated articles, linen, china, glass, books, 
fctures, musical instruments, and other effects 
of like nature ; and all wines, liqnors, fuel, 
bonse-keeping provisions, and other consum- 
aHe stores which shall ai my decease be in or 
about any dwelling-house tben occupied by 
me "—passes, first, all the plate and furniture 
which the testator had in possession, includ- 
ing plate at his bankers’ and in his fathers i 
house at the testator’s death, and furniture at 
a warehouse; and, secondly, settled plate to 
which he was entitled in remainder, and the 
proceeds of a portion which his father wrong- 
fully sold. J>mmU6 or DmmAle v, Tmjlm\ 
It H 796; 8 L. T„ H. a, 624; 32 Bear. 

604 . .. 

2. A. by his will bequeathed unto his wife 
absolutely all his or her jewels, trinkets, gold 
and silver piate, ornamental and other china, 
and all objects of vertu and taste. And he 
directed that his said wife should be entitled 
during her life to his leasehold messuage with 
the appurtenances in Carlton House Terrace 
and the statuary, furniture, and other effects 
purchased by him therewith or which might 
be therein at the time of Ms decease. After 
his death the said leasehold premises, statuary, 
and effects were directed to be pld, and the 
produce was made part of Ms residuary estate. 
There were in the saitl house at the testator’s 
death, but not purchased by him, therewith, 
ten pictures valued at 15,000^.: — Held, that 
the wokIs “objects of vertu and taste*’ were 
intended to include only things ejutsdun generis 
with those enumerated, and did not include the 
pictures, but that these passed under the gift 
of the furniture, statuary, and effects in the 
s^id leasehold messuage. Me Lmuleshorougli 
Mridgmarh v, FH^erald {Lord Ofho% 
hui, CM, 9; 43Ii.T.408. 

See aho XXXVIIL yi. and xiv. 3 ante. 


(S) Mesldm mi Mass, Contmrg Iniet^Aion, 

3. Devise of “all my household goods and 
Other goods, plate, etc., to A. ; the residue of 
my personal estate to B." The ready money 
tod honds do not pass by the words “ goods," 
for then the bequest of the residue would be 
yoid. Wootmnb v. Woolecmibi 3 P. W. 112, 

4 A gift of “household furniture, plate, 
hhuse IMen, and all other chattel property " is 
* . not a general bequest of the entire personal 
: estate, but merely personal estate ejusdetn 
; ’ gm&m, LanpHer v. JOespard, 1 Con, & L. 
Si I ;||^| 2Dr. la War. 69 ; 4 Ir. Iq. B. 334. 

A. testator, alter expressing an intention 
^pose of Ms whole estate, and giving 

'^«eaths 202,to apeison whom he appoints 
a codicil, he dheots 


• vJ.; ■ • 






twelve months, and his utensils and goods to 
be given to them in one month after his 
decease : — Held, that the words “ goods and 
movable effects ” are to be limited to utensils 
and ai tides ejnsdem generis, and that the testa- 
tor died intekate with respect to the beneficial 
interest in the general lesidue of the property. 
Sntton V. Sharp, 1 Buss. 146. 

k. A testator bequeathed to A. Ms household 
furniture and other like things, “ and all other 
goods of whatever kind," and he appointed 
that certain specified moneys should be 
divided as follows after all Ms debts should 
be paid off He then specified certain legacies, 
and x^roceeded: “three or four thousand 
pounds or whatever remaining sum or sums to 

; — Held, that A. did not take the general 
residue. Wrench v. Jutting, 3 Beav. 521; 5 
Jur. 145, 

7. A residuary bequest in general terms. 
Eevocation by a codicil as to “ plate, linen, 
household goods, and other effects" (money 
excepted). The exception i)re vents the re- 
strained construction in general of the words 
“ other effects,” viz , ejusdem generis. Stock, 

; therefore, which does not pass under the woid 
“money ” was included with leasehold and all 
personal property, except money and bank- 
notes. JSbthan V* Suttmi, 15 Ves. 320. 

8. A testator gave all his household furniture, 
money, goods, chattels, and effects to his wife 
absolutely. By a subsequent bequest in the 
same will ho gave the residue of his personal 
estate to her for life, and on her death to 
two persons, in equal shares, absolutely : 
— Held, having regard to the use of terms 
ax^pljing to locality in the first bequest, that 
this bequest was limited in favour of the 
second bequest. Smith v. Davis; Jones v. 
Davis, 35 L. J., Ch., 874 ; 14 W. E. 942. 

9. A testator gave to his son all his furniture, 
plate, etc., and all other his goods and chattels 
whatsoever, not being money or securities for 
money, whereof he might be possessed at the 
time of his death, and in a subsequent part of 
the will he bequeathed to his trustees “ all my 
property as well as real and personal or mixed, 
not hereinbefore disposed of”: — Held, that 
although the words goods and chattels might, 
if unrestrained by the subsequent part of the 
will, have constituted a residuary bequest, yet 
that a residuary bequest being formed in the 
subsequent part of the will, the gift to the son 
%vas specific and not residuary. MuUim v. 
Sviith, 1 Dr. & Sm. 204 ; 8 W. E. 739, 

"Where there is a gift to one for life, with a 
direction not to sell the interest so given for a 
specific time, if the tenant for life dies within 
the time, the term expires by death. Ik 

10. A testator bequeathed all his estate and 
interest in his dwelling-house, together with 
all his household furniture, plate, linen, and all 
other effects therein, to M., and the residue or 
his property to two other persons Held, that 
a sum of money found in the house at the 
testator’s death did not pass under the bequest 
to M. Camphell v. Qrain, 9 Ir. E., Hqi, 397. 

11. An officer in the army, by Ms will, made, 
on his way to England on sick leave, after 
bequeathing two small legacies to a non-com- 
missioned officer and private in his regiment, 
and directing Ms portmanteau, carpet l^a^, 
and sea-chest to be sent do Mi father’s resi- 
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sums and other necessary expenses had been 
provided for, the remainder of his money 
and^effects might be expended in purchasing 
a suitable present for his godson (then a child 
of a year old), son of the paymaster of the 
regiment: — Held, that the residue of the 
personal ^estate, consisting of reversionary 
interests in stock, did not pass to Ms godson. 
Bortm V. Dimbar, 2 Be Gr. F. & J. 338 ; 5 Jnr., 
N. B., 1128; 30 L. J., CM, 8; 3 B. T., N. S., 
619; 9 W. E. 41. Affirming 2 Giffi. 221; 6 
Jnr.,K. S.,m; 29 L. J., CM, 672; 8 W. B. 
577. 


n. TOAT BASSES TOBEB A GIFT OF 
BESIDBE. 

1. Wliat is a Beddim^ 7863. 

2. 0ift of Ilesidue m Proportion to Leqacies. 

7863. 

3. Pevocatlon of Share of Mendue, 7864. 

4. Pirectimi that Sha/re of Residue shall Fall 

into Residue^ 7865. 

6. Whether General Residue or Resid^w of a 
Partieular Fund, 7SG6, 

6. Fu7id set Aj7artfor An7iuita7its, 7867. 

7. Contwge7it Legacij which Fails, 7869, 

8. Lapsed a7id Zhiidisposed-of Interests^ 

7869. 

9. Lapsed Legaoies Mmluded, Contrarij In* 

te7Vti07i, 7870. 

10. Lapsed Gift falling mto Partieular Rest* 

due, 7872. 

11. Lapsed Share of Residue where Residiw 

Mvided mto Shares, 7872. 

12. Other Cases, 7S7B. 


1« What is a Eesidne. 

1. A testator gave all his personal estate for 
the nse of his wife, not doubting but that she 
would exercise due discretion and economy in 
expending the same, and directed that the 
whole of his personal pi operfcy should be under 
the care of his wife and other executor, who 
were requested to pay debts, etc. ; and after 
the decease of his wife, the testator gave the 
residue of Ms personal estate over: — Held, 
that residue meant residue after payment of 
debts, etc., and that the wife took a life interest 
only with a gift over. Re Rroohs, 2 Br. k 
Bm. 362 ; 34 Jb. L, Oh., 616 : 13 W. B. 573 ; 12 
L L, H. S., 172. 

2. A testatrix gave several life annuities pd 
directed funds to be invested, producing* an 
income sufficient to meet them. She be- 
queathed the residue of her estate, ** including 
the funds set apait to answer the annuities 
when and so soon as such annuities shall re- 
spectively cease,” to L The estate was only 
sufficient to pay about 5s. in the pound on the 
legaoies and values of the life annuities, and 
under an order of the Court* the sums appor- 
tioned to the values of the life annuities were 
invested, and the dividends paid to the annul-* 
lants. On the death of one of the annuitants, 
L e.pplied for payment to him of the fund of 
vhich that annuitant had been receiving the 

le Held, that he had only the ordinary 
of a residnaiy legatee, and could take 
until the legacies and annuities had 


all been paid in Ml. Re Tootal, 'Eanhm 
V. Kilhurn, 2 L. E., Oh. B., 628: 24 W. B. 
1031. 

3, “ Besidue” of personal estate means the 
personal estate which remains after payment 
of the testator’s debts, funeral and testamentary 
expenses, and the costs of the administration 
of his estate, including the costs of an ad- 
ministration suit. Trethewg v. Melyar, 4 L E., 
CMD., 63; 46 L. J., CM, 126. 

4, The share of one of several residuary 
legatees consists of what remains after all 
equities between Mm and the estate have 
been settled. Willes v. GreenhiU, 29 Beav. 
376. 


2. Gift of Eesidue in Froportion to legacies. 

5. Under residuary bequest to legatees, in 
proportion to their legacies, all legatees, 
pecuniary and specific, even of things, etc.,, 
nob expressly or by implication excluded,, 
were held entitled ; so annuitants, if they had 
not been excluded, on construction of whole 
will. Nanmch % fforton, 7 Yes. 391. 

6. Gift of residue “to be divided among 
legatees in proportion to the legacies be- 
queathed by this my will ; ” restricted, upon 
construction of the whole will, to general 
pecuniary legatees, in exclusion of legacies 
payable out of a specific fund mf^biuro, and of 
legacies given by codicil. JIe7mood v. Ouer&nd. 

1 Meriv. 23. 

7. Testator, after ^ving some legacies, 
directs payment to be made to Ms devisees as 
under, and then mentions certain persons and 
the sums to bo paid them, and gives residue to 
all his devisees above mentioned in propor- 
tion to their legacies. Every one of legated is 
entitled to share of residue. Coope v. Mam* 
ing, 1 Bim. k S. 534 1 2 L. J., CM, 11. 

8. Testator distributes a sum of stock, 
except a small part, among certain legatees, 
as to one of whom, X. Y,, he uses expressions 
of resentment, and says that the bequest is 
more than she deserves. By a codicil, he 
leaves the surplus stock to he appropriated, as 
his executors think proper, among the seveml 
legatees. The executors, in appropriating the 
stock, cannot omit X. Y. Inglejield v. ChghRm, 

2 Colly. 247. 

9. Testator directed interest of sum of 
money to be paid to his sisters, during th^ 
lives, in equal proportions, and, at ^eir 
death, gave to their children the inheadtance* 
^their mother derived from his ^tatC, aud 
desired that his sisters should he residuaiyr 
legatees in proportions already mentioned:*— 
Held, that sisters were entitled absolutely to 
residue, and that their children took qo 
interest. Grassich v. Mrmmonii 1 ffim. k S. 
517. 

10. Under a gift of the residue to all the 
testator’s legatees, in equal shares (wffichwbte 
twenty-three in number), each legacy wftl 
have added to it one twenty-tMrd part of the* 
residue, Tmiere v. PerM, 1 Xt. I., 

11. F. bequeathed the residue of her personal 
estate unto all those of her legatees tterOin- 
before named whose legaoies did not Meed 
300X Held, that a specific legatee^ to qrjrtqm 
chattels valued at a less sum than 200X were 
bequeathed, 'was not enticed ^ a 
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Sliehohon V. Patiiehim, 7 Jur., N. S., 987 , 5 

Ii. T., N. S., 202 ; 3 Gffi. 208. 

Held, also, that the legatees named m the 
cofflcil were not entitled to any portion of the 

^Anaimtity of 202., valued at tl^an 2002., 
WM given by the will to P.:-Held,th^she 
was entitled to a share of the residue. IJ. 

The testatrix bequeathed sums of 2002 , and 
of less amounts, to certain charitable iimtitu- 
tions:— Held, that they were not entitled to 

any portion of the residue. 16. 

1 tJnder devise of personal residue 
latioas in such proportions as testator had 
mven other part of his fortune, pecuniary 
legatees only are entitled, and not a devisee 
of real estate. Adair v. Maitland^ 7 Bro. P. v. 

g8fjaTes,23t . . , 4 . 

L A testator gave legacies to various legatees 
by name, and some to classes described, but 
the persons composing which were not named; 
he mm his residue to his legatees specially 
name^ ezcept one of the classes described 
Held, that this showed that by the 
specially named the testator meant described | 
or mentioned; and that all the legatees, 
Wbetlier named or only described, took shares. 
m Mdmi Trmts, I Drew. S21 ; 22 L, J., Ch., 

£ Where testator, by his will, gave his 
residue among certain legatees in proportion 
lo the amount of their legacies thcreinbefoie 
given, and afterwards by codicil gave other 
legacies to some of the same legatees, **in 
iJdition to what he had given them by his 
will ” Held, that the shares which the former 
' took in the residue should be proportioned to 

their legacies under the will only. Uall v. 
9 Sim. 515 

ffiie iegatei^s under the codicil were held 
not to be entitled to sbaie in the residue. Ih, 
m 4. A tostator, after sundry other legacies to 

if B. and otheis, gave B. a sum of 1,000^ in trust 

f to invest and accumulate, and pay the ac- 

cumulated fund to any son he might have 
nam^ John who should attain twenty-two 
years of age j and if the first son he should 
have, and called John, should die before 
twenty-two, then to the next, and so on ; and 
if no son called John should attain twenty-two 
years, then B, was to retain the l,000^f. for his 
own use. The testator then declared that his 
residuary estate should be divided among his 
pecuniary and particular legatees in proportion 
to the particular legacies : — Held, that B. was 
not entitled to retain the sum of 1,000^. for 
his own use (the gift to the son John at 
twenty-two being void for remoteness), but 
that the same fell into the residue. Jo7j v. 

' Asj^n'allf 18 Jur. 284. 

; j 5. A testator by his will bequeathed a 

. ' legacy of 70,000^1. to trustees upon certain 
, , .]r. ^ favour of one of his adopted 

' ' . * daughters therein named, and a legacy of 

if'.' 80,0(X1^. upon similar trusts in favour of 

| . ’ .another adopted daughter, also named; and, 

‘ I - ‘ \ ^daring that the term the said resl- 

.. t'. 1 ’ill',!' f legatees’* thereinafter used should be 

Hi ; ;«x^mered to designate aE persons therein- 

’ ‘ ’ ^More named as pecuniary legatees, he be- 

, ' \ V U'. * ’ residuary estate in trust for and 

' among ^*the said n«iduare 

; ; 1 - ‘ mtd , in - proportion to tl^ 

„ thorein'tefote ^1^^ 


queathed to ‘Hhe said residuary legatees” 
respectively. By a codicil the testator re- 
voked the legacy of 70,000^ given by the will, 
and, “ in subkitution for and not in addition 
to” the same, gave to his trustees the sum ot 
80,000?. upon the same trusts as those declared 
in’ the will concerning the revoked legacy of 
70,000?.. and “ in the same manner as if they 
were there repeated ; ” and in terms substan- 
tially identical the testator revoked the legacy 
of 80,000?. given by the will, and gave a legacy 
of 140,000?. “in substitution for and not in 
addition to ” the revoked legacy of 80,000?. ^ A 
question arose as to whether, in the division 
of the residuary estate, any and what share 
of it should be allotted in respect of the two 
increased legacies, or in respect of the two for 
which they were substituted : — Held, that, in 
the absence of authority, the fullest meaning 
must be given to the words “ in substitution 
for and not in addition to,” and, reading the 
will and codicil together, the effect was as if 
the testator had directed that the increased 
legacies should be read as if they were inserted 
in the will for all purposes; and that the 
residue must be divided among the legatees as 
if their original legacies had been the amounts 
mentioned in the codicil, and not in the will. 
Be Cortauldf Cortmld v. Camston^ 47 L. T. 
647, 

8, Eevocation of Share of Eesidue, 

6. A. by his will gives the residue of his 
estate to three of his children, share and share 
alike, as tenants in common, and not as joint 
tenants. But by a codicil he revoked his 
daughter M. from being one of the residuary 
legai;ecs, and in lieu thereof gave her a 
pecuniaiy legacy. This third shall go to the 
testatoi’s* next of kin, and does not belong to 
the two other residuary legatees, as such. 
Clmlijn V. Cresswell, 3 Bro. P. 0. 246. Affirm- 
ing S. C. sub 710 m, Cresswell v. Gheslynt 2 
Eden 123. And see Mam^ay v. Sliehnerdine^ 
11 Jur., N. a, 903; 14 W. B. 46; 13 L. T., 
N. S., 392. 

7. A testator gave his residuary real and 
personal estate to trustees for his five sons as 
tenants in common, and by a codicil revoked 
and made void all the trusts in his will con- 
tained concerning his residuary estate, so far 
as the same trusts related to his son B., or his 
interest therein, and in lieu gave a pecuniary 
legacy upon trust for B.,h3S wife and children, 
and if R. should have no children, he directed 
that the legacy should sink into the residuary 
estate, but so that B. or his representatiyes 
should not take any share or interest therein : 
—Held, that the testator died intestate m to 
the trusts of one-fifth share of his residuary 
estate, and that the legacy was payable out 
of the residuary estate and not out of the 
share which was undisposed of, Sy^ v. 
Sifkos, 3 L. B., Ch., 301 ; 37 h. J., Oh., 367 ; U 
W. B. 545; 4 L. B., Eq., 200; 36 D* Oh^ 
938. 

8. Gift by a testator of six-setenths of his 
residuary estate unto and equally between six 
individuals ; but in a certain event, in order 
to secure to all an equal partioipatidn in the 
^ property, A. and B. (two ©I iffie six) wet© not 
to receive any share : — Held, that upon the 
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happening of the event the six-sevenths 
became divisible among the four, and that 
there was no intestacy as to the share of A. 
and B. Vmiirey v. lioTvmd^ 2 W. B. 32. 

1. Testator, by a will made since the statute 
1 Viet., c. 26, after directing payment of his 
debts, and bequeathing several specific articles 
of plate to his sister ""L., desired that all his 
other plate, jewellery, books, pictures, and 
other property, except freehold and leasehold 
property, should be sold, and the produce, 
after deducting funeral and other expenses, 
he divided in equal parts amongst L., M., N., 
0., and P. He then directed that his freehold 
house and Ms leaseholds, some of which were 
held for years, and otheis for years determin- 
able on lives, should be kept in hand and let 
to the best advantage, and the produce be 
divided every half-year among the above- 
named L., M., N., 0., and P, or to their 
lawful heirs; and in case of there being no 
heirs, the share or shares to be divided in 
equal parts among the surviving legatees. The 
testator at his death left L. his heiress-at-law 
and sole next of kin. M., H., 0., and P. were 
not related to L., but were related to and 
®pable of inheriting from each other. M. 
>^pd unmarried in the testator’s lifetime: — 
P%eld, first, that M.’s share of the residuary 
personal estate lapsed for benefit of the next 
of kin ; secondly, that M.’s share ot the free- 
hold property did not lapse, but went to the 
survhing devisees, the words “ heir and lawful 
heirs ” referring to heirs of the body, and “or” 
being construed “ and ; ” thirdly, that M.’s 
share of the leaseholds for years lapsed and 
fell into the residue, the words “there being 
no heir ” referring to an indefinite failure of 
issue, and the word “smvhing” meaning 
“ other.” Harns v. BaviSt 1 Colly. 416 ; 9 Jur, 
269. 


4. Direction that Share of Eesidue shall fail 
into Besidne. 

2. A gift by a will of one-sixth of the 
testatrix’s residuary estate to S. W., revoked 
by a codicil, and the same sixth given to S. W. 
for life with a direction, after her decease, to 
pay a legacy thereout, and that the remainder 
of such sixth should sink into the residue 
of her (the testatrix’s) personal estate, and 
be disposed of accordingly: — Held, that the 
remainder of the sixth share of the residue 
was not thereby given to the other residuary 
legatees, but was undisposed of. MmiUe v. 
Shore, 1 Hare 24T ; 1 Hem. & M. 550, n. 

3. Where a testator gave one-third of the 
proceeds of the conversion of Ms real and 
personal estate to A. for life, with remainder 
to his children, and declared that on failure 
of A.*s issue the one-third should sink into 
his residuary estate, and be held and applied 
accordingly; and then gave the other two- 
thtrds to other persons ; and A. died without 
issue;— Held, that A.’s one-third was not 
given to the other residuary legatees, but was 
undisposed of, MtmUe v. Blwre (7 Haie 247) 
followed, Mgkffoot v. JBmdall, 3 H. E. 112 ; 
12 W, E. 148 ; 10 Jun, S„ 308 ; 33 H. a*., 
iQh,| 183 5 1 Hem. k M. 546. 

' 4. A testator gave the residue of his real 
and personal estate to trustees to convert, 




and as to two-fourths of the proceeds to pay 
the same to Ms sisters A. and M., and to stand 
possessed of the two remaining fourths upon 
tpsts — as to one such fourth, in favour of his 
sister J. for life, and her children ; and as to 
the other such fourth, in favour of Ms sister 
E. for life, and her children; and declared 
that in the event of either or both of Ms 
sisters J. and E. dying without issue, the 
share or shares of either or both so dying 
should sink into and form part of Ms residuary 
estate, and be paid and divided accordingly, 
but so that the husband of the one so dying 
should take no share therein as representing 
his wife. The testator died in 1863, M. in 
1867, and J. in 1870: — Held, that as to the 
share of J. there v as an intestacy, and that 
the clause in the will relating to the share 
of J. or E. djing without issue was inoperative. 

Me Berks, 20 W. B. 359 ; 26 L. T., H. S., 239. 

5. A testator bequeathed the residue of her 
peisonal estate, “and also all such and so 
much of her personal estate, the trusts, be- 
quests, or dispositions whereof in the will 
contained should fail, or become incapable 
of being performed,” in eleven equal parts, 
among different persons. The legacy of one- 
eleventh part lapsed : — Held, that the lapsed 
legacy fell into the residue, which became 
divisible into ten parts, amongst the remaining 
residuary legatees. Mvans v. Wield, 8 L. J,, 

K. S., Ch., 264. And see Atldmon v. Joms, 
Johns. 246. 

6. A testator, by his will dated in 1853, 
after appointing trustees and executors, gave 
to them. Ms residuary real and personal estate 
in trust for sale, and to divide the proceeds 
“ among all his children in equal shares ” on 
their respectively attaining twenty-one, but to 
stand possessed of the share of his married 
daughter 1. upon trusts for her during her 
life, and after her death for her children, and 
in default of children upon trust for such 
persons as she should appoint ; and in default 
of appointment the testator directed that such 
share should “ fall into and become part of Ms 
said residuary personal estate, and be paid 
and applied accordingly.” By a codicil the 
testator varied the ultimate gift by directing 
that his daughter’s power of appointment 
should be limited to a moiety of her share of 
the residue, and that the other moiety should 
“ fall into and become part of Ms residuary 
personal estate, and be paid and applied ac- 
cording to the trusts of his wiB.” The testator 
left seven children, including his daughter I, 
all of whom attained twenty-one. The daugh- 
ter died without issue, but having appointed 
the first moiety of her one-seventh share of 
the residuary estate to her husband Hel4 
that the second or unappointable moiety of 
her one-seventh was not undisposed of by the 
testator, but was divisible equally miom his 
other six cMldren as residuary legatees* 

sJmw V. Otamhaw, 14 E. B,, Ch* D*, 817 ; 43 

H J., Ch., 662 ; 43 H. T. 309 ; 29 W* K 68* 

7. A testator by his will directed thnt Ms 
trustees should stand possessed of the reddue 
of his estate upon trust, as to one-seventh 
part thereof, to invest the same and pay the 
income to his daughter for Hfo, and after h&t 
death to hold the same in trust for her ohtd 
or children who should attain the age 
twenty-one years ; but if there should W w * 
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snoh child, then he directed his trustees "to 

apply the said share as part of his residua^ 
ekate ” He afterwards declared trusts of the 
remaining six shaies of his residuary estate. 
S', survived the testator, but left no childwho 
attained the age of twenty-one years ---Held, 
that the share of F. was undisposed of by the 
will. BumUe v. Shore (7 Hjne 247 ; 1 Hem. 
& H. 550. n.) and Lightfoot v Burstall Q. Hem. 
&M 546) follo\^ed. Craw^liam v. CraTisham 
(14 L. B., Ch. D , 817) distinguished. Me 
Samge's Trusts, 50 L J., Ch., 131. 

1 A B. by will gave leal and personal 
estate to a trustee to sell and convert, and 


annum),” they were held to mean surplus, and 
not proportional share. SoutImoUon {Mayor) 
V. Att.‘ Qen , 6 H. L. Ca. 1 ; 18 J ur, 435 ; 23 
L. J., Ch., 667. 

6. Testator, after bequeathing to A. and B. 
legacies of stock unequal in amount, ^ and 
giving seveial legacies to public charities, 
requests the said A. and B. to be his execu- 
tors, and gives to them as such one hundred 
guineas each; he then orders Ms books, 
jewels, plate, and household furniture to foe 
sold, and after desiring mourning to be pro- 
vided for his servants, and five guineas each 
to be given to several persons named in the 
■will, and to his executors for a ring as a token 
of remembrance, concludes Ms will in the 
following manner : “ In case there is money 
remaining, I should wish it to be given in 
private charity Held, that the general 
residue of the testator’s personal estate, con- 
sisting of a leasehold estate, money in the 
funds, and a balance in cash, was not com- 
prehended in the residuary clause, which was 
confined to the residue of the produce of the 
articles which the testator directed to be sold. 
Onmaney v. Butcher ^ X. & B. 260. 

7. Testatrix by her will disposes of certain 
long annuities, and of a sum in cash, and then 
uses the following words: “I believe there 
will be sufficient money left to pay my funeral 
expenses.” By a codicil to her will the 
testatrix expresses heiself thus : If there is 
money left unemployed, I desire it may be 
guen in charity”: — Held, that the general 
residue of the testatrix’s personal estate, 
including a sum of 2,500Z. trust moneys, in 
which she had a vested ie\ersionaiy interest 
at the time of her death, subject to be 
divested by the appointment of her mother, 
passed under the words “money left unem- 
ployed,” and was well given to charity. Begge 
V. Asgillj cited in T. k B. 265. See note 
there, 

8. A testatrix having two leaseholds, at X. 
and Y., bequeathed those at X. to one for life, 
and directed that after her decease they 
should “foim the residue of her leasehold 
estates thereinafter bequeathed” She then 
bequeathed all the residue of her leaseholds, 
“ whatsoever and wheresoever,” not therein- 
before otherwise disposed of — Held, that the 
leasehold at Y. also passed under the residuary 
gift. Marliliam v. Imt% 20 Beav. 579. 

9. A testator, after disposing specifically of 
most of his property, enumerated funds out of 
which he directed that Ms debts, funeral and 
testamentary expenses should be paid, and 
added ; “ The remainder to be equally divided 

■fn rmr ciTm wino* r-Tivlrlrei'n ” Ulhia -(VaYnA O'? 


5. Whether General Kesidue or Besidue of a 
Particular Fund. 

S, The following pu«^ago at the end of a 
will, “I guess there will be found sufficient in 
my banker’s hands to defray and discharge my 
debts, which I heieby dtsiie B M. to do, and 
keep the residue for her own use and pleasure,” 
was held, under the circumstances and upon 
the whole context o£ the will, to amount to a 
of the general residuary personal estate to 
B. M. Boys V. Morgan, 3 Myl. & C. 661; 9 
Sim. 289 ; 7 L. J., H. S., Ch , 247 ; 2 Jur. 514 ; 
U. 608 . 

3. A testator bequeathed to A. his household 
furniture and other like things, “and all other 
goods of whatever kind,” and he appointed 
that certain specified moneys should be divided 
..as follows after all his debts should be paid ofi , 
He then specified certain legacies, and pro- 
ceeded, “three or four thousand pounds or 
whatever remaining sum or sums to A.”: — 
Held, that A. did not take the general residue. 
Wrmoh v. Jutting, 3 Beav. 521 ; 5 Jur. 145. 

J 4. The words “ what remains ” at the close 
, of a bequest of a specific fund : — Held, a 
. '‘t/jlxo jf'ULLX 

. , iiot being necessarily confined; comprising, 
‘Ih^refore, personal estate bequeathed upon a 
oontiKgeney too remote, not being to take 
iMrIy shears ate the iestatoFs 
nth*' (kao% T. Be Yandes, 11 Yes, 380. 

to be detOTiined the 
peatlcular words of each will whether a gift 
of /‘surplus” or “ residue means surplus or 
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She appointed the 2,000?., and directed the 
trustees, after the decease of the hxtsband, to 
stand possessed of the residue ’’ of the stoch, 
after xnayment thereout of the 2,000?, upon 
liust to 'pay 5,700?. as the husband should 
appoint, and to apply the residue in pa 3 ^ment 
of a number of legacies. The husband ap- 
pointed the 5,700?. to himself Held, not- 
withstanding there -was a piobability that the 
fund would pro¥e insufficient for the payment 
of all the legacies, that he was entitled to 
immediate pa 3 T.'nent of the 5,700?. Vuiaii v. 
Mofttooli, 21 Beav. 252. 

The “residue” applicable to the payment 
of the legacies (other than the 5,700?.) being 
held to mean simph’’ what remained^ after 
payment of the 5,700?., and not a proportionate 
share of the fund. It, 

1. Testatrix gaxe nine legacies of 1,000?. each, 
pai*t of 14,500?. South Sea annuities, and as to | 
the residue of the said fund and all other her 
personal estate, including such of said legacies 
as should lapse by death, before they should 
be transferable, upon trust to convert into 
money such part of her residuary personal 
estate as shall not consist of South Sea 
annuities, and invest such money with any 
money belonging to her at her decease in said 
fund, South Sea annuities, and from time to 
time invest the dividends, etc , of^ all such 
South Sea annuities as shall constitute her 
residuary personal estate in the same fund, 
tiB the 3 "oiingest of the said legatees shall or 
would, if living, have attained twenty-one, 
and then to transfer the whole of such South 
Sea annuities to said nine legatees equally, 
with such suivivoiship as their oiiginal shares. 
The nine legacies of 1,000?. each only are speci- 
fic ; the lemainder of the South Sea annuities 
is part of the general personal estate* Miehard- 
sm V. Bvomn^ 4 Ves. 177. 

2. A testator having stated in his will that 
he had four shares in the National Bank, and 
an insurance policy, a bond and half an 
annuity, gave the hank shai*es to Ms sister 
S., as a trustee for his niece ; and having dis- 
posed of the other property ah eady mentioned, 
he bequeathed the “remainder of those efiecis 
(all my just debts being paid), if any remain,” 
to Ms sister, adding, “and I beg she will 
apportion between the above-named [naming 
four of Ms legatees] ; and as my nephew John 
Corbet has a less secure position in life than 
his brothers, to him such portion or portions 
as she shall seem fit. I would also wish that 
she should have power to give some small 
amounts for charity, especially to L/s family,’* 
etc. Held, that the residuapr bequest was 
confined to the property specifically enumer- 
ated, and did not pass National Bank: shares 
or other property acquired after the date 
of the will. Coftei v. Cortet^ 7 Ir. B., Eq., 
456. 

Held, also, that his sister took the residue 
as a trustee for the persons named, and not 
beneficially. It, 

B. A testator, after bequeathing some 
pecuniary legacies, and some specific articles, 
directed **the residue” to be given to A.:— 
Held, that A. was entitled to the general 
residue of the testatofs estate, and not the 
residue of such articles only as were e^mdem 
gmieris. Mf^tndgB v* BmmtHdgBf 7 L. J., 


iiifii ' 


4. In December 1867 J. devised her moiety 
of the freehold lands of B. to her sister L. for 
life, to whom she also left certain personalty 
absolutely, and appointed her “ residuary 
legatee.” The testatrix then proceeded, sub- 
ject to L.’s life estate, to declare a trust for 
the sale of the premises, and out^ of the 
proceeds gave two efiectual legacies, and 
several charitable bequests which suh&e- 
ciuently failed from her dying within three 
months of the date of hei will. In July 1868 
L. devised the other moiety of the lands to 
trustees to sell, and out of the proceeds to 
pay certain pecuniary legacies, and she gave 
“whatexer residue” there might be after 
such payment to certain chanties. She then 
directed' her railway shares to be sold, and 
after charging her debts and some more 
legacies on the produce, she gave the residue 
to W , to whom, with others, she subsequently 
bequeathed seveial specific chattels. L, hav- 
ing died in July 1869 : — Held, first, that the 
words “ lesidnary legatee ” referring 
facie to personalty, there was nothing m the 
context of J.’s will to enlarge their operation 
into a gift of real estate, and that conse- 
quently her heir-at-law took the realty or its 
proceeds, which became undisposed of from 
the failure of the charitable bequests charged 
theieon ; but that, since the purpose for which 
a conversion had been directed had mot wholly 
failed, he took such real estate as personalty, 
Hamilton v. Booty 6 Ir. K , Eq., 572. 

Held, secondly, that the gift of “ the 
residue” did not constitute W. general re- 
siduary legatee, but only referred to the residue 
of the produce of the railway shares, and that 
this view was confirmed by such gift being 
followed by that of specific chattels to W., 
which a bequest of general residue would 
have included. It, 

5 A father, having bequeathed the residue 
of his estate to tiustees, directed that they 
should convert into money such parts as did 
not consist of money at his death, and should 
stand possessed of the pioceeds upon tru^ 
to divide the “ residue thereof ” among his 
daughters '—-Held, that the tiusts applied 
to the whole of the residuaiy estate. Wood 
V, MmnSy 22 W. B. 438. 

Bee also Tkxjsts, TII. hi. I* 


6, Tund set Apart for Annmtants, 

6. A. gives 800?. to Ms executors, on trust 
to pay annuities to B. and 0, for their lives, 
exceeding the interest of the 800?., and gives 
the surplus of his estate to B. and E. The 
annuitants being dead, the 800?. shall go to 
the residuary legatees, and not to the ezecu* 
tors. Cook V. Bwrrisliy 1 Vern. 425. 

7. Gift of a particular fund for life, then to 
residuary legatees as such, then the residue 
given to them as tenants In common; the 
particular fnnd is part of the residue, and 
vests accordingly in them as tenants in COM 
mon. Biti v. Bemjmy I Bro. 0. 0. 589. 

8. A testator having bequeathed annuities 
issuing out of a leasehold estate to some 
annuitants for life, to some during the oon- 

I tinuanoe of the fnnd, and to others indefinitife s 
[ with a generel provision lor an increase ( 
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clmlnution of the aonuities, in proportion to 
the increased ox diminished income of the 
estate; and a paiticnlar provision that, on 
the death of some of the minnitants for life, 
their portions should be paid to the survivors: 
the annuities gi'ven indefinitely are payable 
during the continuance of the fund ; and the 
amount of annuities ceasing by the death of 
annuitants for life not named in the particiilai 
provision belongs not to the survivors, but 
forms part of the lesidue. JIaeJd v. Tuel', 3 
Swan. 270. AmlseQ IMffesY I^arj)7ir, Herlffes 
V. BlieK 3 Be G. & J. 129 ; 4 Jur., N. S., 1209 ; 
2T li. J., Oh , 742. 

1. The testator desired that A., B., and C. 
might each enjoy during life the interest of 
800/. sterling, the principal to devolve event- 
ually to his residuary legatees. He diiected 
the residue of his property to be divided into 
three equal parts, one part to each of his 
brothers and his sister ; and if his brothers 
and sister should not survive him or have 
legal Issue living at the testator’s death, then 
their shares to devoh e in equal proportions to 
the sur\ Ivors, as well as the shares that might 
have "teen devised to their issue. The testa- 
tofs estate was not sufficient to pay the 
legacies in full Held, upon the death of 
one of the tenants for life, that an apportion- 
ment of the legacy of 800/,, set apart to 
answer her life interest, fell into the residue, 
and was not given over to the residuary lega- 
tees in their individual charadei; and that 
the surviving tenants for life were entitled to 
have the deficiencies in their annuities satisfietl 
out of the released fund. Arnold v. Arnolds 
2 MyL & K, m , ^ L. J., N. S„ Ch., 79. 

2. N. T. dv vised an annuity of 300/ per 
annum to bis wifefoi life, then to accumulate, 

^ to make a portion for his first daughter who 

'-■"'Si- should many, then in order to laise^ portions 

fQ^ other ({aughters, then to remain to his 
* eldest son, and on his decease to the heirs 

^ male of his body, and in case of his having no 

issue remainder to the next eldest son and 
" his heir male. The daughters raaiiicd in the 

life of the wife ; the eldest and two other sons 
of testator died, leaving the wife without 
issue. This is not iieisonal estate vesting 
absolutely in the eldest son (on the principle 
that it would be an estate tail in land), 
neither does it vest as an executorj’ devise on 
the fourth son of testator, who survived ; but 
it Is an annuity, and beinu exhausted by the 
events, there being nobody to take it, as such, 
dnks into the residuaiy estate of the testator. 
Tamer v, Tarner^ 1 Bro. C. C 317 ; Ambl. 776. 

3. A testator, after giving legacies, directed 

I the conversion and investment of his real and 

; personal estate, and the appropriation of a 

U lttffi<4ent sum to produce an annuity to be 

It I paid |iO his wife for life, and then to a charity, 

|| I i imd the testator gitve the residue of the net 

. . ii produce of his real and personal estate to 

certain persons named. The gift to the 
„ chh«idty toed by reason of there being no 
. ' f 1 1 '" t ^ ‘ I personalty ; — Held, that the annuity 
* ^ f ,foli into the residue, Bemm v. 

: by Me wfll gave oertaln an- 


Ms property would not provide an income 
equal to the annuities, they should be ratably 
reduced. His estate was deficient, and the 
annuities were ratably reduced. Upon the 
death of any annuitant, the sum set apart to 
secuie the reduced annuity will belong to the- 
residuaiy legatee, and is not to be applied to 
increase* the reduced annuities to the amount 
given by the w’ilL Farmer v. MlUSi 4 Buss. 
86 . 

5. A testator gave 400/ a year to his wife 
if she recovered her mental faculties, other- 
wise 200/. a 5 ear, and to be paid out of his 
government stock; and he directed, as soon 
as conveniently might be after her death, the 
investment of the stock out of which the 
annuity was payable in land to be conveyed 
in stiict settlement. The wi fe did not recover : 
— Held, that the extia 200/ a year became part 
of the residue to be invested, and did not 
belong to the tenant for life. Tmlter v. i?ns- 
welli 5 Beav. 607. 

6. The testator, after directing that his pro- 
perty should he realised, and after payment of 
his debts and funeral expenses should be in- 
vested in the 3 per cent, consols, left the 
annual interest to his executor, to be paid to 
five persons by way of annuities, two of which 
were given simply in the words “ 30/. to A., 20/. 
to B ” In a subsequent part ot his will he 
gave all his household furniture, the whole of 
his personal property of every kind not specified 
above, to his wdfe :-~Held, that the capital 
producing the two sums above mentioned, 
subject to the life interest of the annuitanfcSr 
passed to the wife. Clomes v. Clowes, 9 Sim. 
403. 

7. A testator directed his trustees to sefi 
apait sufficient stock to produce 7001. a year, 
and pay, among othois, an annuity of 200/ a 
3 ear to his biother Thomas for life, and after 
iiis decease to continue it amongst his brother’s 
children then living in equal shaies during 
their lives, and at the decease of any of them 
the stock from which the 2001. a year arose 
was to be sold, and the produce divi<lcd 
equally amongst the children ot him or her so 
dying as they should severally attain twenty- 
one, with interest in the meantime to be 
applied for their benefit ; and he said, “ I give 
them vested interests therein;” and if any of 
his brother’s children should at his decease 
be dead and have left issue, such issue should 
be entitled amongst them to the money they 
would eventually have been entitled to had. 
their parent outlr/ed Ms brother. If any of 
the parties anticipated the payment or sold 
Ms interest before due, it was declared to be 
forfeited, and applied as if such parties had 
died before the legacy fell due. The testator 
then appointed his trustees executors and 
residuary legatees, 23,333/. 6^?. Sd, was seb 
aside, to answer the 700/. a year. 
testator’s brother Thomas died, leaving abt 
children, of whom Bichard was one living at 
the date of the will ; and he, after the 
of his father until his death, received m 
annuity of 33/. 6§. Bd., being one-sixth of the 
200/. a year. Eichard died, leaving throe 
children surviving, one of whom wa^ born in 
the lifetime of the original testator ;*^Held/ 
that the children of Bichard were nqt entitled 
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tlie testator’s residnarv estate. Greetmood v. 
Moherts, 21 L. J., Ch„ 262, 

Desfmafio7h of Income of mch FundB,'] See 
LII. IX, 2^ost 


7. CoEtingeat legacy wMct Fails. 

1. Devise of lands to his executors to be 
sold, and thereout to pay 5002. to A. if he 
retain from beyond sea, and the residue to B. 
A. died befoio testator. This 600Z legacy, 
being given on a contingency that ne\er 
happened, is as no leaacy, and falls into the 
residue; otherwise, if it had been an absolute 
legacy of 5002. Sjmfff/ v. i^j77'igf/, 2 Vern. 394. 

2. The words “wLat remains ” at the close 
of a bequest of a specific fund: — Held, a 
general lesidnary disposition, the full sense 
not being necessaiily confined; comprising, 
therefore, personal estate bequeathed upon a 
contingency too lemote; not being to take 
place until thirty ycais after the testator’s 
death. Cfoolte v. Be Vmides. 11 Yes. 330. 

3. Construction of a residuary clause as 
comprehending a legacy given upon a con- 
tingency "which did not happen. Bird v. Be 
Few, 15 Ves. 589. 

4. Testator gave 1,0002. to his natural son, 
and if he died under twenty-one then that 
sum and the residue to go to the testator’s 
family, and he gave the resitlue to his natmal 
son, to be applied as above directed. The 
son died under twonty-one Held, that the 
1,0002. was part of the residue, and did not 
pass to the testatoi’s next of kin as a legacy. 
BreashiT v. Bor, 4 Sim. 21. 

5. Construction of a trust by deed, of money 
to ^ accumulate, until the grantoi’s grand- 
children, then living, or to be born, respect* 
ively attain twentj -one ; and on attaining, 
etc., to pay to each as they should respecti\ cly 
attain such age. their lespeotive shares to be 
asscertained by the number in being as they 
respectively attain twenty-one, without regard 
to such as might afterwards be born. Ho 
interest vested until payment. The measure 
of distribution is the number existing at each 
period. Those who had received have no 
further claim upon the fund, inoi eased by 
shares falling in ; therefore one dying under 
twenty-one after all the otheis had either 
received their shares or died under twenty-one, 
that share is undisposed of by the deed, and 
passed by a bequest of ** all effects whatsoever,” 
following specific descriptions of property. 
Cam^pleU v. Fremtt, 15 Yes. 600. 


8, lapsed and Undisposed-of Interests. 

6. Besiduary bequest of personalty includes 
everything ; ns a void or lapsed legacy. Bu-^ 
rour V, Moiitm, 1 Yes. 320. 

7. General residuary disposition of real and 
ppsonal estate, not liereinbefore specifically 
disposed of;— Held, to comprehend specific 
legacies lapsed, the word ** specifically ’^being 
construed particularly ” MolerU v, Cooh, 16 
Yes. 451. 

8. General residuary clause passes all that 
if npl sufficiently disposed of, as in case of 
laps#.. Brorm v. IBg(j$, 4 Ves. 708. 


9. Legacies bequeathed by the will of a 
husband, and suh^^equently of the widow, 
proving void, they fall into the residue of the 
estate, and are not to be distributed among 
the remaining kgatecs. Za)ie v. Coolt, 2 Ken. 
Ch. 54. 

A leasehold house, the bequest of which, 
being to a charity, fails, passes under a general 
disposition of the residue, and does not belong 
to the next of km as undisposed of. Shanlet/ 
V. Balter^ 4 Yes. 732. 

11. Testator, intending to dispose of all his 
personal estate, gives the residue in fifth shares, 
hut appoints his brother “heir to whatever 
pOTtol his estate should be unappropriated by 
his will ” One of I he five shares lapsed in tes- 
tator’s lifetime : — Held, that the above was an 
ultimate general residual y clause, and com- 
prised this as including not merely what was 
not mentioned, but evei 5 tiring not effectually 
given. Jacltson v. Kelly, 2 Yea 285. 

12. Testator, after devising his real estate to 
his natural son T. A., bequeathed as follows : 

I give and bequeath unto my sister K., to be 
paid out of the rents and profits of the afore- 
said lands, the sum of 2502. per annum, and to 
live free from rent in the house I now occupy 
in H., with the land and buildings I now 
occupy, ^ containing about nine lianoashire 
acres, with the use of my household furniture, 
plate, linen, books, wines, spirits, carriages 
and hoises, cows, hay, and farming utensils 
and stock, for her sole use during her natural 
life, or so long as she shall remain unmarried? 
in either event, then to go to T. A, ; but should 
she marry, then my will and mind is that my 
executors shall pay her 300?. per annum for 
her own use during her natural life out of the 
rents and profits of my said estate.” The sister 
married in the testator’s lifetime: — Held, that 
the consumable ai tides did not go to T. A., 
but fell into the residue, and that the annui- 
ties of 2502. per annum and 1002. per annum 
were not cumulative. Andrew v. Andrew, 1 
Colly. 690. 

13. Testator gave 19,0002. consols to trustees 
in tnist for E. B. for life, and after her death 
for her children ; and in case she should die 
without leaving a child, he directed that the 
trust fund should be considered as part of his 
personal estate, and be disposed of in due 
course of administration; and he gave the 
residue of his effects to B. B., her executors 
and administrators, to and for her own use 
and benefit, she and they paying thereout all 
the debts due from him at his decease, to- 
gether with the expenses of Ms funeral, the 
charges of proving and establishing his will, 
and other incidental expenses, and he ap- 
pointed her his executrix. E. B. survived the 
testator, and died without leaving a child : — 
Held, that thereupon the trust fund did not 
become undisposed of, but formed part of the 
testator’s residuary estate, and belonged aer 
such to E. B.’s estate, Bcoit v. Moore, 14 
Sim. 85 ; 13 L. L, H. a, Ch., 283 J 8 Jur. 281. 

14. A testator bequeathed an annuity to 
and to A,, B,, and C. hia residue, to be equally 
divided, etc., except the Swansea canal shares, 
which were not to be sold till after the death 
of D. Held, that the Swansea canal shares 
passed by the residuary gift. Jtmee v. 

10 Beav. 276. 

15. A testatof gives to A* B. the residue ^ 
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)r 9, Lapsed Legacies ^Excluded. Contrary In- 
d tention. 

le 

i 11. Residuary clause passes all personal pro- 
I., perty that is not disposed of, as by lapse 


Ms p^onftl estate, except South Sea stock, 
whieWhis glVes to 0. D. The stock is after- 
■wards liohverted into money. ^ B falls into 
the re^due given to A. B. WiwjpM v. ivaw- 
tm% % Colly. 620. n 

L Testator bequeathed all his ^peisonal 
estate, except the money laid out in stock, 
moitgagcs, and bonds, to A.; and as to his 
money in stock and on mortgages and bonds, 
he gave tbe same to B. The gift to B. failed 
by an event analogous to a lapse — Held, the 
property which was intended to be given to 
B. passed under the residuary bequest to A. 
Mmis V. Jmm, 2 Colly. 616. 

B “ I bequeath to my wife all the household 
furniture and movable goods and chattels in 
and belonging to my dwelling-house, except | 
my books ; I bequeath to her the use of my 
plate, with power to dispose ofc such portion 
thereof as she shall think proper Held, 
that the wife took a life interest only in the 
plate, and that as she liad not disposed of it 
during her life it fell into the residue 
mmm^^ 3 J. & L, 186 ; 8 Ir. Hq. R. 

im 

% A testator, after giving a fund to his 
executors upon certain tiusts, declared it to 
be Ms will that in the event of the failure of 
those trusts (an event which happened) his 
said trustees, and the survivors or survivor of 
them, his executors or administrators, should 
apply the fund for charitable or other purposes 
m they or he should tbink ftt, without being 
accountable to any persons whomsoever for 
such their dispositions thereof:— Held, that 
these words cieat(*d a trust, but a trust of ^ so 
indefinite a natuie that it eonklnot be earned 
into effect; the bequest therefore hilled, and 
the hind fell into the rc'sidue. JJl/iS v, 

I Myl k V. 286 ; 6 L. J , K H , Ch . 214. 
AfiirJning 7 ^im. 352 ; 4 L. J., H. b , Cli., 63 

4. A testatrix having a geneial power of 
apfiolnfcment over a sum of stock under the 
will o! T. H., appointed the sto< k to her sons 
leseph and John, and her other children, 
iquaily ; and she leit any other sum of money 
or property to which she then was or might 
thereafter become entitled under the will of 
T. 8 to be divided amongst such of her chil- 
dren as might be living at her death; and she 
constituted Joseph her residuary legatee, 
John died before her Held, that Joseph was 
entitled to the share of the stock intended 
for John. Me ^pmner's Trust, 2 Sim.^ N. 8., 
129; 21 li. J,,H. S.,Ch., 161. 

6. Residuary clause passes all peisonal pro- 
perty fliat is not disposed of, as by lapse, 
though it was contended upon tlic paiticular 
expressions to have been separated, and not 
intended to pass with the residue. Cambridge 
w 8 Ves. 13. 

G. A bequest of “ all and singular other rny 
property and estate” will include not only 
■ everything not before mentioned in the will, 
but everything the previous disposition of 
unless it appears from the will 
properly comprised in the previous 
was intended to be excepted for 
from the residuary bequest, and 
purpose of giving it to the 


will, and which in default of appointment was 
given over to B., duly appointed it to 0 , who 
died in the testator’s life. He afterwards 
made a codicil, giving his lesidue, and the 
dividends due at his death on the 1,000?., to 
his wife Held, that, undei the 7 Will. 4 & 1 
Viet, c. 26, the 1,000?. passed to the wife 
under the residuary gift. Bush v. Cowan, 32 
Beav. 228. 

8. Testator, disposing “of the property of 
which he should be possessed at his death, 
after payment of debts and expenses,’* first 
made several bequests, specific and general, 
and then, after directing a certain purpose 
to be fulfilled out of the surplus property 
which should remain, gave the remainder in 
a certain way : — Held, that the latter gift was 
a gift only of the residue that should remain 
after deducting what would be required for 
the object proposed, and that, in the event 
of that object failing through illegality, the 
failure would not inure ^ for the benefit of 
the residuary legatee. Mitford v, MeynoHs, 1 
Ph.l85; 12L. J.,H.S.,Oh.,40. 

9. Testator in the eighth clause of his will 
directed Ms executors to purchase a piece of 
giound vrhich he desciibed, and to erect a 
monument upon it, for the interment of his 
own body and the bodies of his patents and 
sisters, and to pay the expense out of the 
surplus of Ms propel ty after discharging his 
debts and legacies. By the ninth clause he 
gave the icmainder of his property to a 
charity. The owner of the piece of land 
refused to sell it* — Held, that the subject- 
matter of the ninth clause was not so impli- 
cated with the subject-matter of the eighth 
as that the eighth having failed the ninth must 
fail also; and that the eighth having failed 
the whole suiplus of the testator’s property 
passed by the ninth danse. Mitford v. Mey^ 
owlds, 16 8im. 105 ; 17 L. J., N. S., Ch., 238 ; 
12 Jur. 197. 

10. A testatoi, after sundiy other legacies 
to B. and otheis, gave B. a sum ot 1,000?. in 
trust to invest and accumulate, and pay the 
accumulated fund to any son he might have 
named John who should attain twenty-two 
years of age ; and if the fiist son he should 
have, and call John, should die before twenty- 
two, then to the next, and so on ; and if no 
son called John should attain twenty-two 
years, then B. was to retain the 1,000?, for 
his own use. The testator then declared that 
his residuary estate should be divided among 
his pecuniary and particular legatees in pro- 
poition to the particular legacies : — Held, that 
B. was entitled to retain the sum of 1,000?. 
for his own use (the gift io the son John at 
twentj’-two being vmid for lemoteness), but 
that the same fell into the residue. Joy v. 
Asjyimmll, 18 Jur. 284. 
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intended to pass with the residue. Gm'brii'f 

V. M0us^ S Ves. 13. 

^1. A,, by will, declares his intention to 
dispose of his household goods by his codicil, 
etc., and devises the residue of his personal 
estate not disposed of nor reserved to be 
disposed of, by his codicil, to his wife. Aftei- 
waids the testator makes a codicil, and does 
not dispose of Ms household goods theiebv; 
the household goods shall not go to the resi- 
duary legatee, but accoiding to the Statute 
of Distributions. Davers v. Dewps, 8 P. W. 40. 

2. Eesidue under particulai ciicumstances 
will not take in lapsed legacies, the residue 
being given as a small remainder of about 
lOOZ, and the lapsed legacies amounting to 
20,0001. In general, the residue takes in 
lapsed legacies ; as to real estates it is tthei- 
wise. But the legatee must be a general 
legatee. Att.’-Q-en. v. Johnstone, Ambl. 577, 
580. 

3. A testator bequeathed to his executors and 
trustees all his personal estate (except such 
goods as were by his will especially be- 
queathed, and also except his leasehold estates, 
TSfhich he declared it to be his intention to 
exonerate from the payment of his debts and 
legacies), upon trust, in the hist place, to pay 
his debts, funeral and testamentary expenses, 
and legacies ; and in case there should be any 
residue of his personal estate (except as afore- 
said) he gave the same to his son R. And 
after giving certain specific legacies, the 
testator gave all his freehold hereditaments 
to the same trustees, upon trust for his said 
son R. for life, with remainder to his grandson 

W. for life, with diveis remainders over in tail. 
And the testator gave all Ms leasehold estates 
to the same trustees, in trust to permit the 
clear rents thereof to be received, taken, and 
enioyed by the person for the time being en- 
titled to the freeholds, until such person should 
by good assurance become seised of the free- 
holds in fee simple in possession ; and then in 
trust to convey and assign the leaseholds to 
Mm I— Held, that the limitations of the lease- 
holds beyond the life estates of R. and W. 
were void for remoteness ; and that the interest 
thus improperly attempted to be given did not 
belong absolutely to W. as the last tenant 
for life, nor did it pass by the lesiduary 
bequest to B., because the exception of the | 
leaseholds out of the residuary gift was not | 
simply for the purpose of making a separate 
bequest of them, but also to exonerate them 
from payment of the debts and legacies ; and 
therefore held, that, beyond W.’s life estate, 
the leaseholds were undisposed of by the will, 
and belonged to the next of kin of the testator, * 
Wainman v. MeM^ 1 K.ay 507. 

4. A general residuary gift carries with it 
every legacy which fails to take efirect, unless 
the testator has shown an intention that pro- 
perty which he has excepted from the residue 
is never to fall into it. Me Blighty Blight v. 
Mmtnoll 19 L. R., Oh. D., 294; 51 D. 3., Ch.» 
152; 45 L. T. 524; 30 W. 1. 513. Affirmed 
n L B., Ch. D,, 218 ; 52 D. X, Oh*, 672; 48 

i L 1?. 643 ; 31 W. B, 535. 

B* B,, by her will, bequeathed to 0. H. 

; all her pexsonal property, with the exception 
I' pf ,a certain wharf upon which she had charged 
I fellpta Mtotiities and had given directions for 
off of certain mortgages upon 


it: — ^Held, that B. B. had treated tjro wharf 
as part of her own personal property, 
shown no intention ineonsisten# its 
falling into residue, and that after satisAlion 
of the annuities and mortgages it passed to 
C. H. under the residuary gift. J5. 

I)avers\. Berves^'S P. W. 40) doubted. Wain^ 
man v. MeU (Kay 507) distinguished. Ih 

5. A will contained a devise and bequest 
to T. of **all my real and pcisonal property 
except such paits as aie or shall at my decease 
be subject to the trusts of my marriage | 

ment and are heieiuaftcr otherwise disp#rff4 
of’’ The will contained a subsequent 
IjOOOZ out of the settled pioperty to ' 

ot the rents and piofits of the remaindp^wf# 
the settled pioperty to R*s wife, in 
should piedecease T., but if R. should 
T. upon other tiusts —Held, that the in«tti|f| 
of the settled piopeity duiing the 
of T. and E. being undisposed of by 
passed to T. under the pievious residuary 
Torrens v. MilUnqton, 26 W. B. 753* 


6. The wife of A., being entitled in wiH' 
devised to him the B. propeity. A., 
wrong impression that Ms wife had no 
of testamentary disposition, made 
containing this clause: “And I am 
here to obseive that my son, as heir^afel|^K8 
his mother, will inherit the B. propepM jandyvi! 
is therefore further provided for. A,,|t|^^g 
devised his residuary estate to other 
— Held, that he died intestate as to thei-J^^M 
property, notwithstanding the residtta|ry 
Hamhs v, Longndge, 29 B. L, N. S., 449-/':V;;^;i& 

7* A testator gave to each of his 
and sisters named in his will, “or 
legal repiesentatives,” ^001. , to be 
in two yeais after his death. He 
legacies to seveial nephews and 
name. The whole amount of the legae^^^^J 
0,1001. He gave the lesidue to 
“ except 4,100^., of which she is chly 
the use during her life, and which 1 
be divided amongst my relatives to Wpom 
have left legacies in "tbe fore part qf 
instrument, in pioportion to the legaeie^i'j]^®| 
above, which will pst make their legam^M 
double the first bequest.” On inspecting t^'lf 
original will, which was a holograph, 
seemed to have been substituted for 5,100^1^® 
Held, that the 4,1002. was not so 
the residue as to prevent the shares of 
lapsed fi:om going to the lesiduary 
Thompson v. Wktfeloek, 4 De O, -& 

Jur., H. S., 991; 28 B. X, Oh., 473 1 7 

8. Testatrix bequeathed certain leasei^<i8|p 
to trustees upon trust for sale, and to apply 
the proceeds in or towards payment of her tll 
debts, funeral and testamentary expenses, and'’ « 
legacies as far as the same would go ; and 4 f ; 
as to all the moneys and personal estate ^ ’ 
thereinbefore by her disposed of, and not con- ^ 
sisting of lands, tenements, or hereditaments, 
or the produce thereof, she bequeathed the 
same for charitable purposes. The produce 
of the leaseholds was more than sufficient for 
payment of her debts, funeral eTOenses, and 
legacies, and she had not devised any other 
than leasehold lq,nds to be sold : — ^HelX that 
the surplus produce of the leaseholds did not 
fall into the residue, but was undisposed of^ 
Mwsdl% 2 Colly. 648; lOiun 7S2f 
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1. A testator gave all his real and personal 
estate to trustees, except as to money due to 
him from E., to convuit by sale and in\cst 
in the funds, “and pay the interest thereof 
unto his wife ” for life, with remainder over : 
—Held, that the widow was entitled to the 
interest arising from the debt from E . JDatson 
V. Bmihi 33 Beav. 359. 

3. A testator bequeathed an annuity to B., 
and to A., B., and C. his residue, to be equally 
divided, etc., except the Swansea canal shares, 
which were not to be sold till after the death 
of P.:— Held, that the Swansea canal shares 
passed by the residuary gift, James v. Irmng^ 
10 Beav. 276. 


10. lapsed 0ift falling into Particular 
Eesidne. 


3. Upon the construction of a will : — ^Held, 
that lapsed legacies fell into the general and 
not Into a particular residue. Master v. Lapri- 

3 Colly. 443. And see Patelihig v. 

49 h. J., Cb., G65; 43 L. T. 60; 28 
W. B. 886. 

4. Distinction between a general and a 
particular residue. Be Trafferd v. femjmtt 
21 Beav, 664. 

A testator bequeathed particular clrattels at 
bis residence to A., and bis chattels there “not 
thereinbefore otherwise disposed of” to B.,and 
bis general residne to C. The gift to A. lapsed 
by her death in the te&tator^s lifetime Held, 
that the chattels bequeathed to A, passed to 
B., as part of a parljcular residue, and not to 
C as part of the general residue. Zh 

5. A testatrix, after bequeathing divers 
annuities and legacies, anti amongst others a 
sum of stock to M. M , to vest at twenty-one 
or marriage, devi.sed anti bequeathed a West 
India plantation, and all the residue of her 
money in the funds, after payment of the 
annuities and legacies thereinbefore be- 
queathed, and also her plate, books, and 
certain portraits, to E. G. T. and M. T. for their 
lives equally, and after the death of either the 
whole to the survivor for life, and after the 
decease of the survivor then unto such children 
of M. T. as he should by deed or will appoint, 
and in default of appointment then the plan- 
tation and the residue of the money in the 
fends to be equally divided among the said 
children and their heirs ; and if but one child 
the whole to such child and his or her heirs, 
the funded property to be an interest vested 
In them being sons at twenty-one, and being 
daughters at twenty-one or marriage ; but in 
case M. L should die without issue of her 
body lawfully begotten, the testatrix devised 
the plantation equally among all the children 
of A. W. and their heirs; and in case M, T, 
should die without issue as aforesaid, she then 

f bequeathed her said residue of her money in 
the fends, and all her said plate, books, and 
, portraits, unto M. T. for life, and after his 
to hi^ eldest son for ever; but in case 
i f' i X ¥* under age and without issue, 

I said tttsklue of her money in the 
^ mdA plate, books, and portraits unto M. M. 

f residue ol her 

and .effieefee the testatrix gave and be- 
‘If, ‘T.j ah»luMy**» 


out having been manded :“IIeld that the 
stock legacy to M. M., which had lapsed by 
her death under age and unmarried, passed 
under the residuary bequest of the funded 
property for the benefit of T. M., and did not 
sink into the general residue. MaUolm v. 
Taglor^ 2 Buss. & M. 416. 

6* Testatrix, after giving certain legacies, 
bequeathed “ all her moneys, securities foi 
money, moneys secured on mortgage, lailwav 
stocks and shares, moneys to be produced from 
sale of any pioperty at S. or P. to which she 
was entitled, all moneys to which she was 
entitled under the will of her late grandfather, 
and also all her moneys secured upon any 
securities or in any way or manner howsoever,” 
to trustees, upon trust, after payment of her 
legacies and debts, to invest and pay the 
income to A. for life, and after her decease to 
pay thereout a certain charitable legacy, and 
as to the residue thereof upon certain trusts 
in favour of the defendants. The will con- 
tained a residuary bequest in favour of A. 
The charitable legacy was partially invalid 
under the Statute of Mortmain; — Held, that 
the portion of such legacy which failed passed 
to the defendants under the particular gift of 
residue, and not to A. under the goneial resi- 
duary gift. Cliampneg v. Bamj^ 11 L. Pv., Ch, 
D., 949; 48 L. J., Oh., 268; 40 L. T. 189; 27 
W. B. 390. 


11. lapsed Share of Besidue where Besidu© 
divided into Shares. 


7. Where a re.sidue was to be divided in 
thioe portions, and one-third was given to A.,^ 
another tliird to B,, and as to the other third 
“500/. part thereof to C., and the residue and 
lemainder of such third to other parries,” and 
C. diotl in the lifetime of testatrix : — Held, that 
the 500/. lapsed to the next of kin. Lloyd v. 
Lloyd, 4 Beav. 331 ; 10 L. J., K S., Oh., 827 ; 
6 Jur. 673. 

8. A testator bequeathed the residue of her 
personal estate, “and also all such and so 
much of her personal estate, the, trusts, be- 
quests, or dispositions whereof in the will 
contained, should fail, or become incapable of 
being performed,” in eleven equal parts, among" 
different persons. The legacy of one- eleventh 
part lapsed Held, that the lapsed legacy fell 
into the residue, which became divisible into 
ten parts amongst the remaining residuary lega^* 
tees. Beam v. Meld, 8 L. J., N. S., Oh., #264. 

^9. A testator having by his will directed 
his executors to transfer 600/., part of Ms resi- 
duary ^estate, to H. N., and made a specific 
disposition of the other parts, and having 
afterwards drawn a pen through the name of 
H. K., and by a codicil declared that he ra^ed 
her name out of his will with his own 
the 500/. belongs as undisposed of to Ms nte 
of kin. The costs of ascertaining the ifghf te 
that sum paid thereout in exemptien qif lie 

f eneral residue. BhryriiskeT v. I 

wan. 666 ; 1 Wils. 248. 

10. Testator gave the whole of Ms personal 
property, after payment of Ms debts, to his 
wife during her widowhood, remainder to his 
son, Ms only child; and if his son should die 
^ under twentyrone, he expressed it to be Ms 
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sister, Joseph, James, and Mary, “ and any 
fixrther snrplns to be equally divided between 
these my said brothers and sister, or their 
legal heirs and successors.” The testator’s son 
survived him, and died under twenty-one. His 
brother Joseph died in his lifetime : — Held, 
that the gift of the further surplus was not a 
residuary gift, but was a gift of the surplus of 
the testator’s property after the three sums of 
5007 each should be subtracted from it, and 
that the legal heirs and successors to the 
brothers and sister were not intended to take 
unless all of them died, so as not to take ; and 
-consequently that there was an intestacy as 
I to the 500L and the share of the further sur- 

I pius given to Joseph. Gilso7i v. Hale^ 17 Sim, 
129 ; 14 Jur. 27. 

1. Testator bequeathed Greenacre to Cailie- 
rine S. for life, with remainder to her son 
John S. in fee ; provided that if ho should die 
in his mother’s lifetime, then and in such case 
the testator gave Greenacre, together with the 
> residue of Ms real and personal estate, to trus- 

tees, in trust for Isabella A. for life, remainder 
in trust as to one-fourth for such persons as 
' she should appoint by will ; and upon further 

f trust, to divide, convey, assign, and transfer 

all the rest, residue, and remainder of the trust 
property unto and to the use of Maria C., 
Bose B., and John S. absolutely. John S. sur- 
vived his mother, and Isabella A. died intestate : 
— Held, that the trustees took the residuary 
real estate on the testator’s death ; and that 
I Maria 0., Kose B., and John S. were not en- 

titled to the one-fouith of the property which 
was subjected to Isabella A.’s appointment, 
but that it was undisposed of. 8mmo7is v. 
Mudall, 1 Sim., K S , 115 ; 15 Jur. 162. 

2. The testator gave his real and personal 
estate to his executors upon trust, after con- 
version and payment thereout of his debts, 
funeral and testamentary expenses, and lega- 
’ oies, to stand possessed of the residue, and 

( divide the same into ten equal parts or shares, 

which he bequeathed to ten persons named in 
; his will, and he declared that if the net resi- 

due of his property, after payment of the debts, 
etc,, should exceed 10,0007, then 10,0007 only 
should be applicable to the said trust, 1,0007 
l! in each share; and in that case the testator 

; , gave the residue of his said property beyond 

. i the 10,0007 to his nephews and nieces in equal 

' ‘ shares. The net residue after the payment of 

! debts, etc., exceeded 10,0007 One of the tenth 

shares lapsed by the death, in the testator’s 
lifetime, of one of the ten legatees: — Held, 
that Ihe lapsed share of 1,0007 did not pass as 
residue to the nephews and nieces, but was 
undisposed of. Crreen v. Fertwee^ 5 Hare 
249 ; 10 Jur. 638. S, G. nom^ Greer v. Fertwee, 
15 L. J., K S., Oh., 372. 

3. Eesidue divided between certain residuary 
legatees, one of whom dies in the lifetime of 
the testator. By codicil the testator confirms 
his will except as to any legacy lapsed Held, 
that the share of the deceased legatee was 
undisposed of. Re Willi 29 Beav. 236. 


12. Other Cases. 

4 Though not at law, yet in eqtiity a man 
die partly testate and partly intestate ; 
hut ^1vhen u whole residue is given, it is a 



contradiction to say any part of that estate is 
undisposed of ; and if personal estate is in- 
creased by any event after the testator’s death, 
it is a part of the residue, and will pass as such ; 
and so will the interest of that residue, for 
that interest is assets and part of the estate. 
Green v. EMnSi 2 Atk. 475 ; 3 P. W. 306. And 
see Heath v. Ferry, 3 Atk, 102. 

5. Reasons for the rules on which a residuary 
bequest of personal estate is extended to that 
which testator subsequently acquiies* Bland 
V. Lmib, 2 Jac. Sc Walk, 405. Affirming 5 
Madd. 412, 

Very special words required to confine a 
residuary bequest to property belonging to 
testator at date of his will, JZ». 

6. Arrears of income of separate estate, pass 
by a general gift in a will of “ the residue of 
the said trust fund comprised in my marriage 
settlement.” Tathani v. JDrunimond, 2 Hem. 

& M. 262. 

7. Testatrix directed all her estate to he 
turned into cash ; if amounting to 20,0007 to 
go thus ; it less, in similar proportions : then 
subject to some legacies, debts, etc., the 
residue of her estate in sixteenths ; two to her 
mother for life, the others to different persons 
absolutely. She then made three residuary 
legatees. The shaies given are only of the 
20,0007 subject to charges: all beyond that 
goes to the residuary legatees. Legacy decreed 

i to feme covert : settlement directed. Gheen 
V. Scott, 1 Ves, J. 282. 

8. Under a proviso in a partnership deed 
that in the event of the death of one partner 
a certain proportion of the subsequent profits 
should be payable to his “ widow or family,” 
such profits were held to form part of his 
residuary estate, subject to the trusts of his 
will. Re mbs, 17 W. R. 301. 

9. A tiadesman bequeathed his residuary 
estate, including his stock-in-trade, to trustees, 
with a dire( tion to convert into money all such 
parts as should consist of leaseholds or money 
in the funds, and to invest the same and pay 
the annual income to Sarah his wife ; and after 
her decease to Mary his wife’s sister ; and after 
the decease of the survivor of Sarah and Mary, 
he gave his residuary estate to another person 
absolutely. After the date of will Mary 
married, and her husband and the testator 
entered into partnership, under articles, which 
contained a proviso, that if the testator should 
die during the partnership, leaving a widow 
sxmviving, such widow might, if she should 
think fit, continue to carry on the partnership 
business with the surviving partner, and should 
be entitled to the testator’s share in the profits 
and excess of capital; and if the testator 
should leave no wido\V, or his widow should 
not desire to enter into the business, or if the 
other partner should die duiing the partner- 
ship, the surviving partner to take upon him- 
self the partnership business and property, 
accounting and paying for the same as therein 
directed. The testator died, leaving his widow, 
who under this provision claimed his interest 
in the partnership Held, that the provision 
in the articles took the testator’s share of the 
business wholly out of the provisions of the 
will, and that the widow became entitled, 
under the partnership articles, to such share. 
Faye v. 10 Hare 168. 

10, A testatrix directed her residuary estate 
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to l3e divided into tec equal shares, and gave 
one share to the children of T. M., one share to 
the children of W. H. (snbtiacting from their 
share 2,0001 that W. H, owed the testatrix), 
and the xemainirg third loart to the children 
of R. H.;— Held, that the 2,000Z. was to he 
con-^ldered as part of the residue, that the 
residne was to be divided into the equal parts, 
and that the 2,0002^. was to bo taken as part of 
the share of the children of W. H, Mw'ray v. 
SmisoUi 3 Sim. 536. 

1. A domiciled Englishman dies abrcad, 
having by an inslrament which was admitted 
to probate in England, appointed K. to make 
a wiE for him conformably to instructions 
^ven or to be given to him, and nominated 
him as Ms universal heir. Evidence being 
given that by the foreign law the universal 
heir would take all that was not otherwise 
disposed of by the testator’s instructions, and 
the instructions referied to not being proved : 
^Held, that K* was entitled to the whole of 
the testator’s property for his own use. 
M&unolM V, KmrtriyU, 2 W. B. 445; 2 Eq. 
Bep. 784; I8Beav.41T. 

2. Certain real estates were settled, on an 
mm% '^hioh happened, to the use of the sur- 
vitot of the intended husband and wife, in fee. 
tfhe wife survived. The husband by his will 
devised all his real estates to his wife for life, 
and after her death to executors upon trust to 
mil, and subject to ceitain bequests, etc., gave 
one-fourth of the proceeds to such persons 
|s bis wife should appoint, and the remainder 
Squally amongst his cxecutois. All the ex- 
ecutors died in the lifetime of the wife, and 
previously to the date of her will. The wife 
by her will (made since the pa^-sing of the 
Wills Act), acting upon the supposition that 
her husband had intended to include in his 
will the settled estates, which came to her by 
survivorship, dev ised them t o the uses concern- 
ing the same declared by him m his will : — Held, 
that the settled estates were not well devised 
by the testatrix to the uses of her husband’s 
will, but that they fell into and foimcd part 
of her residuary estate. Culslia v. Cheese, 7 
T Bm 236 ; 18 E. J., H. S., Oh., 269; 13 Jur. 
802. 

3. Trustees of a settlement were to stand 
possessed of the trust fund (consisting of 
twelye-hfteenths of a larger fund), in trust, 
as to one share, for the settlor’s daughter A. 
for her life, and then for her childien, who 
were to take vested interests, if sons at 
twenty-one, and if daughters at twenty-one or 
marriage ; and if A, should have no children 
who should live to attain a vested interest in 
the fund, then to stand possessed of the share 
so given to A. and her children, in trust as 
to one moiety for the settlor’s daughter B. 

1 her children, and as to the other moiety 
_ his daughter C. and her children, under 
be same limitations and restrictions to which 
to A, and her children had been 


under of the trust fund in favour 
oMidren and 0. and her cMIdron, 
iions over of each share (in the 
teBf bt 0* dying wlthobii leaving 
r should attain, a vested interest) 


who should live to gain a vested and transmis- 
sible interest in the said twelve-fifteenth parts, 
or any part thereof, under and by virtue of 
the settlement, then the trustees were to pay, 
assign, and transfer the whole of the twelve- 
fifteenth parts unto the next of kin of the 
settlor. The settlor died, having by his will 
made A., B., and 0. his lesiduaij legatees. 
After his death 0. died without issue; then 
B, died without issue, leaving A. surviving 
her, who had two children, one of whom, a 
daughter, was married Held, that A., having 
a child who had lived to gain a vested and 
transmissible intciest in the fund, was not 
entitled to any portion of it under the limita- 
tion to the “next of kin” of the settlor; 
consequently, that so much of the fund as did 
not pass under the limitations, other than 
that to the next of kin, resulted to the settlor, 
and passed under his will to his residuary 
legatees. Westwood v. 8late7\ 1 Be G. & Sm. 1. 

4. Testator by his will gave real estate 
with various limitations, and also stock to his 
wife for life or widowhood, and after her 
death to the person who should be entitled to 
Ms residuary real estate, either as tenant for 
life or in tail male* By Ms first codicil he 
gave his residuary estate to his widow. By 
the fourth codicil he revoked the dispositions 
made of Ms real and personal estate, and 
instead he gave his real and personal estate 
to Ms daughter, remainder as to the same to 
his grandson and his heirs in strict entail, as 
in Ms will directed, but he was not to take 
possession till he should attain thirty-one ; and 
on failure of issue of his grandson he ordered 
that his estate and effects should go and 
descend as by b is will directed : — Held* that the 
gift of the residuary property by the first codicil 
w as not revoked by the fourth codicil ; that the 
funded piopeity did not fall into the residue, 
but was given for life to the daughter, re- 
mainder in strict settlement to the grandson 
for life, remainder to his eldest son. Fateh v. 
Craves, 3 Drew. 348. 

5. A testator gave to his daughter all his 
books, plate, linen, china, wearing apparel, 
watches, jewels, and money (except money at 
the bankers’, or in the funds, or placed on 
security), and all other property not otherwise 
disposed of. And he directed that, unless 
indispensably necessary, his funded and other 
property should remain as it was until the 
decease of certain annuitants under the will ; 
and on the decease of the annuitants he 
directed the whole of his personal estate to be 
invested in Government securities, andr one- 
fourth part to be transferred to the Eoyal 
Society, and the other three parts to other 
specific public institutions -Held, that the 
daughter was not entitled to railway shares, 
foreign securities, or other investments forming 
parts of the testator’s personal estates; bu| 
that these descriptions of property passed 


Stevenson, 1 Be G. k J. 496. 

6* Trust by will to permit testator’s wife to 
receive interest and rents for life, for the 
maintenance of herself and children, and in 
case of her marriage that the interest, etc., 
shall not he paid to her any longer, but be 
died by his executors anid trustees 
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aM nofc restored by a general residuary dis- 
position to ber JDmoan y. Dmcan^ 19 Yes. 
396, 

1. A testator gave the residue of bis moneys, 
railroad shares, and personal estate to trustees, 
in trust to invest ; and after the death of bis 
wife and failure of issno, he ga\e to trustees 
“Ms residuar}" personal estate and eifects, in 
trast to invest and stand possessed of the 
investment,” as well as “the stocks, funds, 
and securities ” which composed his personal 
estate, upon trusts over ; — Held, that the 
railroad shares passed by the bequest over. 
Surtees v. Honlimson, 18 L. J., H. S , Oh , 188 : 
13 Jur. 181. 

3. The executors of a deceased partner are 
all, except one, partners in the firm, and leave 
bis estate, or a portion tbeieof, invested in 
the business. This portion, to the amount of 
19,000^., is entered in the books to the credit 
of the executors, on an account of a residuary 
legatee, to whom it belonged when he should 
attain twenty-five. Moneys were advanced 
by the firm to this legatee on the credit of 
this and security of another fund to an amount 
which, after making the security available, 
left the sum of 11,0002. duo. The firm became 
bankrupt. Queer e^ whether the 11,0002. could 
Ibe recovered by of set-oif: — Held, the 
residuary legatee was entitled to it. Fairlie 
V. Sartwell, 3 Jur. 791. 

3. Testator gave after his wife’s death four 
pictures to the tiustees of the Kational Gal- 
lery, and “ all the rest, residue, and remainder 
of my pictures , . . and other articles and 
effects . . . not herein or by any codicil speci- 
fically bequeathed,” to his wife absolutely; 
and after certain other bequests he gave “all 
the residue and remainder of my moneys, . . . 
goods, chattels, and personal estate and effects 
whatsoever not herein specifically bequeathed ” 
to bis trustees on certain trusts. The trustees 
of the National Gallery declined the bequest : 
— ^Held, that the bequest of the four pictures 
fell into the second residuary bequest. Patch* 
ing V. Barnett y 49 L. J., Ch., 665 ; 43 L. T. 
50; 3BW. E.886. 

4. Testator divided bis will into several 
clauses or articles, which he numbered ; and 
after appointing several trustees, and providing 
for their succession, he by the second aiticle 
of his will bequeathed to his trustees in trust 
for the use of his wife and children as therein- 
after detailed, viz., alhhis household furniture, 
plate, medals, china, linen, books, paintings, 
prints, wines, provisions, horses,' cardages, 
oov» and sheep, and all other live and dead 
stock in and about Ms premises, with all his 
ready money in his house and at his agent’s 
and banker’s, with all moneys due to him at 
the time of his decease; also he gave and 
devised all and every his dwelling-house and 
mansion, buildings, gardens, and lands, with 
the appurtenances, and all Ms aeal estates, 
upon trust as aforesaid, and upon the uses 
thereafter stated, that is to say, all his real 
estate in and about Henne Hill, etc., xintil the 
youngest of his surviving children attained 
the age of twenty-five years ; at that period 
be 'Willed that Ms eldest surviving child should 
,be put in possession of all bis freehold and 

J 1 4 ,^lgasebold property, including all timber and 
lill|]|d4twood, and all personal property on the 
By a subsequent article be appointed 


bis eldest son, or next surviving child in 
seniority, bis residuary legatee. There were 
other clauses in the will, and also a testament- 
ary writing, from which it appeared to have 
been a principal object of the testator to give 
bis children the advantage of having the 
same home for a period after bis death as 
they bad enjoyed in bis lifetime : — Held, upon 
these clauses taken together, that the enjoy- 
ment and rents of the testator’s real estates 
demised by the will belonged to the testator’s 
wife and children generally (subject or not 
subject to a discretionary power of regulation 
in the trustees) until the attainment by the 
youngest surviving child of the age of twenty- 
five ; held, also, that the propeHy described 
as all the testator’s ready money in his house, 
etc , did not belong to the residuary legatee, 
and did not fall within the description of all 
personal property on the estates, etc., but was 
to be applied for the benefit of the wife and 
children, Montresor v, Ilontresor, 1 Colly. 
693. ^ 

Failme of CliarUaUe Bifts,'} See TbustB, 

Vlt. III. 

Leaseholds passing , S ee XLI. Ii. post. 


XLI. General Devise. Operation of 
on Real Estate. ^ 

I, In Case of Lapsed ^ Toidf or Partial Speeifio 

Devises, 7875. 

II. In Case of Leaseholds, 7877. 
ni. In Case of MereniQm,li^%l, 

IV. I7i Case of Pomrs of Appointnimst, See 

POWEE, XL 

V. In Case of Copgholds, See XXXV. v. and 

VI. a7ite, 

VI, In Case of Trust or Mortgaged Bstaics, 
See XXXVI, i. Tkusts, XII. 


I. IX CASB OP LAPSED, VOID, OE PAETIAL 
SPECmC DEVISES, 

1. Before the Wills A<7875, 

%. Under the Wills Act, 7876. 

3. Future Dense, Whether ii Car^isi Interm 
mediate Imome, See Lll. 

b Before the Wills Act, 

5. If devise of land is revoked or does not 
take place, the land docs not pass by the 
residuary clause. Watson v. Lineotn, Ambl. 

328. 

0. Where testatrix by will directed a sum of 
money to be laid out in land, and settled, after 
some previous limitations, on her own right 
heirs, and afterwards made a general residuary 
devise of all her real and personal estate:—* 
Held, that upon the evident intent of the 
testatrix to exclude the residuary devisee, the 
heir-at-law was entitled to a remainder in fee 
in the lands to be purchased. BoUns&n v. , 
Might, 2 Eden 155. 1 

7. A, devised part of Ms real estates to Ms 
son W. in settlement, and ether parte in | ^ j 


lIP 
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the resiilue not spocifically demised le W,, 
whom, with B., he appinted executor and 
executrix. A., by codicil reciting the death of 
W. and the clerises of the particular estates to 
him, devised the aforesaid estates, in case 1. 
shoitkl die without issue in his wife^s life, to 
his wife for life, with remainder to R., and 
appointed E. Ms sole executrix and residuary 
legatee. A died seised of other estates than 
those sieiificaily devised Held, that B. did 
not take the residuary realty. Illllas v. Billas, 
lOIr. Bq. E 131. 

1. A tctetatiix, having the moiety of an 
estate, cliiecled her executois to purchase the 
other moict} , and if the purchase should be 
completed within twehe months after her 
death, she gave the entirety on certain trusts ; 
hut in case her executors should not be able 
within that time to purchase it, she directed 
her moiety to be sold, and the produce, to- 
gether with !,100h, to be held on other trusts. 
The will contained a gift of the residue of her 
estate of whatever kind, etc. The purchase 
1 1 was completed within the time, although the 

1 1 I? executors were able, so that neither of the 

expressed eumts happened;—- Held, first, that 
i he trusts, b«)ih of the estate and 1,1001., failed ; 
and* secondly, that, as between the devisees 
and heir-ut-law, the latter was entitled to the 
testatrix^ moiety of the estate. Ux>john v. 
7 Bmv, 5!). 

I. Testator doused his estates at B. and H. 
to temtees, m trust, if there should be only 
one son of I)., wbo should attain twenty-one, 
f# that son, and, in case there should be two 
or more such sons, in trust for the second of 
them, and gave* all the residue of his estates 
to trusltHss in tiust to sell. He afterw'ards 
erased, and by coda il declared that ho intt nded 
to erase, the direction to sell only; he then 
gfpife all fus t st.ites to the son of D , wlio should 
first attetn twenty -ont, and change his name 
to B. ^ 1)., at dc^atli of testator, had a son who 
was still an infant, and afteiw'ards had another 
son Held, that cfdicil revoked the de\ise of 
llm B, and IE estates, and also the devise of 
the reiidue of the estate to the trustees, and 
Hiai Hds eldest son tewk under this codicil an 
immediate vested interest, both in the estates 
of which the testator was seised at the date 
of ins will, and those he afterwards purchased, 
and consequently was entitled to the receipts 
duiing liis J)v field v. 2 Him. 

& B. 514; 4 L. J., Ch., 180. See this case on 
appeal, B Bli, H. H., 260. 

Derhe wlmi ^m».] See 
BxEccTon Am Apministbaioe, XXXI. to. 

$. trader the Wills Aet 

% M a specific devise of lands fails, it will 
:«aii!, -I mi ml# and pass by a general devise of all 
ore devised. dTwyjv. Dunn* 

if fitt 

^ l&jads Ii3 IS. to A. in fee, with other 

I f -i ® “all “y lands 

i..| . ^ devW" to taisteca upon 

t'< i j ?S?*® Ws ’witlj limitatioBB over. A. 

*®stfttrijt, who mate a 
4' 'I'i’ibfiv' yt^tott vteviae the m in other 

Tf'TTr: : ■ A- hwHteroa: 


ipsiduary devise since the 7 Will. 4 and 1 
Viet., c. 26. S. 0. 20 Beav. 6 W. R. 277. 

4. A testator, in 1847, devised specific real 
estate to his daughter M., and, after making 
several specific bequests, devised and be- 
queathed all other real and personal estate of 
which he might die possessed to M. and others 
of his children. M. died in his lifetime: — 
Held, that the devise expressed by the words 
“ all other,” etc., was a residuaiy devise within 
the 7 Will. 4 and 1 Viet., c. 26, s. 25, and 
included the real estate devised to M. Cogswell 
V. Armstrong, 2 Kay &c J. 227; 1 Jur., N. S., 
1102 . 

5. The 25th section of the Wills Act is to be 
construed upon the principle of assimilating a 
residuary devise of real estate with a similar 
bequest of personalty. A devise which was, 
by construction, residuary Held, accordingly, 
to pass lands which had been included in a 
devise void as contrary to law. Carter v. 
Hasmell, 5 W. B. 388 ; 3 Jur., N. S., 788 : 26 
L. J., Oh., 576. 

0., in 1854, gave to trustees, their heirs, 
executors, administrators, and assigns, all his 
real and personal property, of whatever nature 
or kind, in trust for his sister 8. The testator 
directed that certain farms should be sold, and 
that the money obtained, together with moneys 
due to him, should be vested in the names 
of^ the treasurers of the Wesleyan Methodist 
Missionary Society on annuity such as the 
law directed, such annuity to be paid to his 
sister as she might direct. After the decease 
of a brother and another sister and C., the 
claim to the annuity was to cease: — IXeld, 
that the testator had given his property, of 
every description, upon trust for one particular 
pel son, and everything given to the Wesleyan 
Methodist Missionary Society w^as given by 
way of charge thereon, which having failed, 
theie was an absolute trust m favour of S. i&. 

6. Testator by his will recited that he left 

nothing to his nephews and nieces, as they 
would be entitled to the property held by 
testator under their grandfather’s will on his 
(testator’s) death without issue, and devised 
all his real estate and his residuary personal 
estate to trustees upon certain trusts. The 
remainder after his own life, supposed by the 
testator to belong to the nephews and nieces, 
had in fact descended to the testator himself : 
—Held, that under the ciicumstances it did 
not pass by the residuary gift, but was undis- 
pobed^o| 5 W. R. 15j 2 

7. ^ Upon the marriage of a testator an4l^6S- 
tatrix, certain estates were settled to the use 
of the husband for life, remainder to the wife 
for life, remainder to the children of the mari 
iiage, and in default of issue of the marriagd 
to the use of the survivor of the husband an! , 
wife, and his or her heirs and assigns, ' fhe^^ ^ 
testator, by Ms will, made during oovertfijle 
(having other estates not in settlement), de« 
vised all his real estates to the testatrix for her 
life, and npon her decease to the use of A., B. 
and C., in trust for sale, and out of the 

needs of such sale, and the residue of his 
personal estate, to pay certain legacies, and 
subiect thereto to stand possessed of one- 
fourth part of the said trust moneys for such 
puraoses as the testatrix should appoint, and 
in default of appointment for her next of Mn; 
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and to pay and dispose of the other three- 
fourths equally amongst A., B., and 0., their 
executors, administrators, and assigns. The 
testator died in the lifetime of the testatrix, 
leaving no child of the marriage. The testa- 
trix, by her will, made in 1839, after the deaths 
of A., B., and 0., reciting that she believed it 
was the testator’s wish that the settled estates 
should pass by his will, and she was desirous 
of fulfilling his wishes, devised the settled 
estates to the uses by the testator’s will de- 
clared concerning the same, and, in exercise of 
the power of appointment given to her by the 
testator of the fourth of his estate, appointed 
the same to her trustees, upon the trusts 
wdiich she declared of her own residuary estate, 
and directed her real estate to be sold and fall 
into such residue, which she bequeathed to 
several legatees: — Held, that there being, in 
the events which happened, no uses declared 
of the settled estates by the will of the testa- 
tor, the specific devise of such settled estates 
by the will of ^ the testatrix was void, or in- 
capable of taking effect ; that the heir-at-law 
of the testatrix did not take the settled 
estates as the subject of a voider ineffectual 
devise ; but that, under the Wills Act (7 Will. 4, 
and 1 Yict., c. 26), the settled estates passed 
by the residuary devise in the will of the 
testatrix, for the benefit of her residuary 
legatees, ^the case not being one in which a 
contrary intention appeared, within the mean- 
ing of that statute. CuUlia v. Cheese, 7 
Hare 236; 18 L. J., N. S., Oh., 269; 13 Jur. 
802, 

1. A married woman, having a power of ap- 
pointment under her marriage settlement over 
estates A. and B., appointed by will in Sep- 
tember 1838 estate A. to her husband in fee, 

and all other the hereditaments comprised 
in the settlement not hereinbefore disposed of 
to another person.” By codicils to her will she 
revoked the appointment of estate A. to her 
husband, and gave him the same estate for 
life» with remainder to trustees to sell and 
pay certain legacies} and pay the residue to 
charities Held, that the devise of “ all other 
the hereditaments,” etc., by the will was not 
residuary, but specific; and that the void 
gifts to the charities did not pass by it, but 
lapsed as unappointed. Be Brown, 1 Kay & J. 
522. 

2, A testator made a will (dated before the 
Wills Act), by which he directed his resi- 
duary real estate to be sold and the proceeds 
to be divided (in the events which happened) 
among twelve persons, of whom A. and B. 
were two. He made a first codicil (dated 
after ^ the Wills Act), by which he directed 
certain real estate acquired subsequently to 
the date of the will to be sold, and the pro- 
ceeds divided in the same way as the proceeds 
of his other real estate. This codicil was 
attested by A,^ and B. He then made another 
codicil, described as a codicil to his will of a 
certain date, but not referring to the prior 
codicil: — Held, that the second codicil did 
not operate as a re-publication of the first 
codicil ; that the gifts to A. and B. of two 
twelfth shares of the proceeds of the pro- 
perty comprised in the first codicil failed; 
m% that these shares fell into the residue, 

lyer^ divisible between A. and B. and 
I dther ten residuarj^ legatees. Burton v. 


NmUry, 1 L. B., Ch. D., 234; 45 L. L, Ch*. 
202 ; 24 W. R. 3$8; 34 L. T., H. S., 15. 

3. ^ A lady who had executed a deed of gift 
(which was enrolled) of lands at H. to three 
trustees^ for founding a charity, died within a 
year of its execution, having devised the same 
lands, in case she should not in her lifetime 
have effectually disposed of them, to A., B., and 
C. (two of whom were trustees of the deed) as 
joint tenants, and she devised certain lands to 
the plaintiff by the following description: 
“ the rest of my hereditaments at H., and all 
my hereditaments at S. and W.” The plaintiff 
filed a bill impeaching the devise as being a 
secret trust for charitable purposes, and claim- 
ing to be entitled to the lands :~-Held, that as 
the testatrix^ devised the lands in full reliance 
that the devisees would carry out her object, 
and that the trust was tacitly accepted by 
them, the devise was therefore void: — Held, 
also, that the words “ the rest of my lands at 
H.” were not a residuary devise within the 
Wills Act, 7 Will. 4 and 1 Viet., c. 26, s. 25, and 
that the lands in question were undisposed of. 
S^rlngeU v. Jenimgs, 10 L. R., Eq„ 488 : 39 
L. J., Ch., 652 ; 18 W. R. 962 ; 23 L. T., H. S., 
132. Affirmed 6 L. R., Ch., 333 ; 40 L. L, Oh., 
348 ; 24 L. T., N. S., 643 ; 19 W. R. 575. 

4, H. devised an estate at R. to such of the 
children of J. as J. should by will appoint, 
and in default to them equally. By the death 
of four of J.*s children, J. took half the estate 
as heir of his deceased children. J., by his 
will, devised all his real estate to his children 
equally, and he directed that the estate at R., 
devised by the will of K., over which he might 
have any power of appointment by will, should 
not be included in or affected by his own will, 
but should go according to the limitation con- 
tained in N.’s will Held, that J.’s moiety in 
the R. estate passed under the residuary devise 
in his will, and did not descend to his heir. 
Atherton v. Langford, 25 Beav. 5. 

6. The wife of A., being entitled in fee, 
devised to him the B. property. A., imder a 
wrong impression that his wife had no power 
of testamentary disposition, made his will 
containing this clause: “And I am wishful 
here to observe that my son, as heir-at-law of 
his mother, will inherit the B. property, and 
is therefore further provided for. A. then de- 
vised his residuary estate to other persons : — 
Held, that he had died intestate as to the B. 
property, notwithstanding the residual^ devise. 
Hamks V. Longridge, 29 L. T., S,, 449. 

II. m CASE OE lEASEHOLBS. 

1. Leases for Lives f7B77. 

2. Leases fot a Term of Tears, 7878. 

3. Leases for a Term of Tears, Contrary 

Intention mder the Wills Act, 7880. 


1. Iteases for lives. 

6, ^A testator, seised of estates in fee, ahd 
holding certain lands and titles in the county 
of H,, under church leases for lives, devised 
all his lands and hereditaments in the counties 
of H. and Q*. and all other his real estate to 
his daughter, and the heirs of her body, and, 
for default of such issue, to F. and Ms heirs. 
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fhe daughter at the testator’s death, and ever 
afterwards, was of nnsound mind. Her has- 
hand, having taken out administration to the 
testator, with the will annexed, procured from 
time to time renewals of the leases. She sur- 
vived him as well as all the eestins q%e ment 
named in the testatoi’s leases, and died with- 
out issue, and without having done any act 
to bar such interest as F. had under the 
devise Held, that the leaseholds for lives 
passed by the will, and that F, was entitled 
to the benefit of the subsisting leases, which 
had been obtained by way of renewal of the 
old leases. Fitzroy v. 3 Euss. 225 j 7 

H J,0b., 16. 

1. Demise of all freehold lands would include 
leases for Ihes, though the limitations are 
Inapplicable. WMlam v. Lea^ 6 Ves. 642, 
ina see Mogg v. Mogg^ 1 Meriv. 664. 

2. A testator seised of an estate pm autr& 
ule, and possessed of personal property to the 
ftmouat of about 4,500^., by his wiU bequeathed ; 
^the smn of 1,6001, the other part of the | 
4,600^., together with any further property,” i 
til trust for the use of Ms fathei, to be dls- 

of by him, share and share alike, as 
by deed or will should appoint, among 
teSl^Fs brothers, H. and J., and the daughter 
m daughters of hxs sister 1, The will con- 
ylned a residuary clause in these words: 

^ As to the rest, residue, and remainder of my 
worldly estate and fortune, not heretofore and 
disposed of, in trust to the use ot my 
liteilonato father, d. 0., and his heirs, exe- 
outom, and a<lmimsirators for ever’*:— Held, 
that the estate pm mdre vie passed under 
this residuary clause, and not under the words 
**m'j further propeitj,*’ upon the true con- 
itruction of the cntiie will Aelwsm v. Fair, 
a Dr. A War. 512 ; 2 Con. A L, 208. 

a. A tCHtatoi, Mused of trethxdris and copy- 
holds in fee, and lca‘’Choldh ioi lues, devised 
**aE Ms real estate whatsoexer and wtiieso- 
Over ” Held, that the copyholds and lease- 
Jiohfc for lives, as well as the iieeholds in fee, 
,piS»ed, notwithstanding some parts of the 
wii wore inapplicable to them. WeigaU v. 
# Sim. 


2. Leases for a Term of Years, 

4. If upon the whole will it plainly appear 
that the testatoi meant to pass leasehold pro- 
l^rfcy under the dehciipHon of real cbtate, the 
Court will give c fEect to his intention. 

mau V. Edymnh, 2 Myl A K. 759. 

5. One devises ail his freehold houses in A„ 
md hatli none but leasehold houses there j the 


lands in D,, whereof he is seised, possessed, 
or anyways interested in, to A. for life; 
remainder to B., in tail ; remainder to 0., with 
power to make a jointure ; remainder to tiustee 
to preserve contingent remainders, etc. : — De- 
creed, the leasehold should pass as well as the 
freehold, Addis v. demerit, 2 P. W. 466, 

8. A. devised all his estates to B., and had 
only leaseholds : — Held, they shall pass. So, 
where a man, having lands in fee, and for 
years, devised all his lands, the fee-simple only 
shall pass ; but where he had a lease for years, 
and no fee-simple, the lease for years shall pass, 
for otherwise the lease would be void, and the 
Couit directed a trial at law upon the issue. 
Whether the testator had both freehold and 
leasehold, and in the same parish, gumre, 
Knetsford v. Gardiner, 2 Atk. 451. 

9. Testator, having tithes in fee, and like- 
wise tithes by leases perpetually renewable, 
devised ail his lands, tenements, and tithes to 
defendant ; the leasehold tithes pass as well 
as the freehold. Turner v. Hustler, 1 Bro. 0. 
C. 78. 

10. Devise of all testator’s real estates where- 
soever situated, lying, and being ■ — Held, not 
to include leaseholds as well as freeholds. 
Wiitalm V. Aml>ler, 1 Eden 151. 

11. One, having freehold and leasehold estate 
inO., devises all his manors, lands, tenements, 
mines of coal and lead, to, etc. : — ^Held, the 
leasehold as well as freehold passed, Lomtlier 

^ V. Cavendish, Ambl. 366 ; 1 Eden 99. 
j 13. Devise of all lands and tenements in or 
near F., hy a will attested by two witnesses 
only, where the testator had freehold, will not 
pass leasehold ; eontrd, if he had’only had lease- 
hold, Chaijman v. HaH, 1 Ves. 271. 

IB, Testator devised all his manor, messuages, 
lands, tenements, tithes, and hereditaments, and 
all his real estate whatsoever, ** except what is 
hereinafter mentioned and devised,” to the 
use of all his children successively, in stiiot 
settlement, and gave two of them annuities, 
which he charged upon a rectory held hy 
him under a lease for lives, which he directed 
to be renewed if those two children or either 
should be living at his death, and that their 
lives or that of the survivor should be inserted 
in the new lease, and the fine paid out of his 
personal estate ; he gave part of his personal 
estate specifically, and directed the residue to 
be laid out in land, to be settled to the same 
uses as his real estate ; but afterwards, by a 
testamentary paper unattested, he disposed 
of bis personal estate otherwise: the heir 
contracted to sell the lease of the rectory, 
and upon a case directed to the Oourt of 
I King’s Bench on his bill for specific perform- 
1 ance, the certificate was, that the lease did 
the will, but devolved on the 
occupant ; but the Lord Ohan- 
tbat title too doubtful to he 
purchaser : an Act of Barliauiehi 
e obtained. Bh0eU^,M%^rm 
s. J. 526, 

d devise ofallmanots, messu^bges, 
lents, and hereditaments, in the 
or elsewhere, with, long limita- 
teicfc settlement, and a residuary 
of the personal estate, also by very 
The Lord Ohancellpt was 
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nnder the devise of the land ; but granted a 
case, v. Lamley^ 6 Ves. 476. 

1. Leasehold for years, being mentioned in 
former part of will: — Held, to pass by the 
residuary devise, in which, although the word 
“leasehold” oconnred, yet, unless extended 
beyond the antecedent, it conld have com- 
prised only the leasehold for life. SliermU v. 
Slierratt, Coop, temp Brongh. 35. 

2. A devise of lands and tenements without 
more, or a devise of messuages and tenements 
to uses applicable only to the freehold pro- 
perty without more, will not pass the testator’s 
leasehold property. But a devise of messuages 
or tenements, with the appurtenances, to 
uses applicable only to fieehold property, will 
comprise leasehold property, where a clear 
intention to that effect can be collected from 
the circumstance of the leasehold property 
having been blended in enpyrnent with the 
freehold. B[ol)son v. Blacltlum^ 1 Myl. A K. 
571 ; 2 L. J., H. S , Gh , 168. 

3. Testator devised to trustees all his 
messuages or tenements, farms, lands, here- 
ditaments, and premises in 0, and W., and all 
other Ms freehold lands and tenements what- 
soever, to hold all such his real estate upon 
trust for his wife for life, remainder to other 
parties in tail. He also gave all his household 
goods, etc , and all other his personal estate, 
to his wife absolutely. The testator was 
seised in fee of freehold lands in G. and W., 
and also in S. ; but there was no messuage or 
building on any of the freehold lands, except a 
barn in S. He also had land in 0. for a long 
term of years, on which there was a farm and 
btnldings ; and at his death, and for six years 
before, he occupied the freeholds and lease- 
holds as one farm, but they were not con- ; 
tiguous: — Held, that the freeholds only passed 
by the devise to the trustees, but that the 
leaseholds did pass to the wife as personalty 
under the residuary bequest. Avhall v. Metcher. 
10 Sim, 299 j 3 Jur. 1099. 

4, A testator devised all his real estates to 

trustees ; as to his freehold messuages, farm 
lands, and hereditaments in the county of B., in 
trust for G. The testator had a farm in that 
county consisting of a messuage and 116 acres 
of land, of which the messuage and the greater 
pari of the land were freehold, and the other 
parts leasehold for long terms of years at 
peppercorn rents : and they wore interspersed 
with and undistinguishable from the freehold 
part, and had been demised therewith as one 
farm, at one entire rent, and the testator had 
always treated and dealt with them as free- 
hold : — Held, nevertheless, that the leasehold 
parts were not comprised in the trust. Biom 
V, 13 Sim. 390. 

5. Absolute interest in leaseholds bequeathed 
to trustees in trust for two persons Held, to 
pass. JBmislmm v, JBradsImWi 6 Ir. Eq. B. 310. 

6* Testator devised ceitain specified messu- 
ages and lands, and all other his messuages, 
lands, tenements, and hereditaments, which 
might not foe in his will particularly described 
or mentioned, to trustees upon certain trusts. 
The Court declined to decide whether a lease- 
hold house passed under the general words 
Vilhout directing a case to the opinion of a 
of law. Pwrher v. 1 Y. & 

Ca 290. The Oouifc of Common Beas, 
!|i|i|hqnt k «e was sent;-^Held, that the 


leaseholds did not pass, and their certificate 
was confirmed, etc. 2 Y. & Coll. 0. 0. 279 ; 12 
L. J., K, S., Ch., 314 ; 7 Jur. 318. And see 
S. C. at law, 5 Mann. & 0r. 496 ; 6 Scott 478 ; 
12 L. J., H. S., 0. P., 170. 

7. Testator gave, devised, and bequeathed 
all his messuages, lands, tenements, and here- 
ditaments whatsoever and wheresoever, and 
aU moneys in the funds, to trustees, their 
heirs, executors, administrators, and assigns, 
according to the several and respective estates 
and interests therein, and declared the trust 
of the rents, issues, and profits, dividends, 
interest, and proceeds, subject to ground rents 
and other outgoings in lespect of the said 
messuages, lands, etc.; the leasehold estates 
pass with the freehold upon the subsequent 
words. Hartley v. JSurle^ 5 Ves. 540. 

8. A. gave all his real estate situate as 
described in his will to trustees to have and 
to hold to them, and the survivor of them, for 
ever or otheiwise, according to the several 
and respective natures and tenures thereof, on 
certain trusts Held, that the leasehold as 
well as the freehold property of the testator 
at the place mentioned passed. Bmift v. Bmift, 
I Be G. F. & J. 160 ; 29 L. J., Gh., 121. 

9. A testator devised to A. and B., and 
their heirs, all his “ freehold land, messuages 
or tenements, and hereditaments, respectively 
situate and being in, or forming the whole or 
part of,” a set of buildings which he named, 
all in a particular paiish. Of one part of the 
property thus described the testator at his 
death was seised in fee, subject to a lease; of 
a second part he was possessed for a term of 
years; and of (X.) a third part (now in 
question) he was possessed fora term of years, 
and he was also seised of the reversion of the 
same in fee, from the expiration of three years 
after the end of the term :~~HeM, that both 
the leasehold and the freehold interest of the 
testator in the portion (X ) passed under the 
bequest. Matthews v, Matthews. 4 L. E., Eq„ 
278 ; 15 W. B. 761. 

10. A devise, dated after 1837, of “ all my 

real estate,” without any words of locality or 
description, will pass leaseholds if the testator 
has no other landed property. v, Davis. 

39 L. J , Ch., 684 ; 10 L. B., Eq., 562. 

A testator devised all his real estate what- 
soever and wheresoever to trustees. The will 
contained a residuary bequest of personal 
estate. He was at the date of his will and of 
his^ death possessed of property which he 
believed to be freehold, but which proved to 
be leasehold. He had no other landed pro- 
perty Held, that the leasehold passed under 
the devise. J5. 

11. A residuary devise of manors, messuages, 
lands, farms, tithes, tenements, hereditaments 
and real estate, as well copyhold as freehold, 
was held not to include long leaseholds which 
had been occupied in one farm with freeholds. 
Holmes v. Milmard^ L. J., €h., 522 : 26 
W.B.608 ; 38L.T.,N.S.,S81. 

The dealing with land originally of lease- 
hold tenure to a long period by persons la 
possession of it was held to aiEord a pre- 
sumption, as between those claiming under 
such persons, that the reversion had been got 
in. Jh. 

A testator, after certain devises and aft® 
charging his real estate with certain payments,. 
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gave anti devised **all the lest and residne of 
my manors^ messuages, farms, and real estate, 
tfhatsoever and wheresoever, in possession as 
in reversion, remainder as expectancy, and. 
whether vested in me or any other person or 
persons in trust for me, or which I am entitled 
to at law or in equity,” to the uses in his wiU 
mentioned. The will dealt bepara.tely mth 
personal estate '—Held, that leaseholds had 
ml passed under the residuarjr devise, not- 
1 withstandinsj the inconvenience of separating 
I them from ^freeholds of the testator with 
I which they were let to one tenant at and 
before the date of the will. 

S, Iteases for a Term of Yeap. Contrary 
Intention under the Wills Act, 

1. A testator, after charging his debts, 
funeral and testamentary expenses, and pecu- 
niary legacies on Ms real and personal 
estate, but directing his pemonai estate not 
specihcally bequeathed to be the primary 
fund lor payment, and charging the annuities 

f lven by bis will on bis real estates, and 
Irecting certain ebaritj^ legacies to be paid 
out of Ms personal estate only, and the duties 
payable on Ms legacies and annuities to be ! 
paid out of his personal estate, ^gave the 
residue of his personal estate to his brother 
M. J. I), absolutely. Then followed a devise 
of the testator’s manors, lordships, rectories, 
advowsons, messuages, lands, tenements, tithes, 
and herediiamentb, situate at A„ B., 0., and 
I')., In the counties of Durham and York, and 
of his oilier real estates in Ibo.-.e counties 
and elseuh' re in Great nntain, upon ceitain 
ttusts foi the benefit of M. J. D. and his 
issue, wdh rcmaiiKhr to Su W. Eden m foe 
simple. The will (‘ontained a power for M. 
J. I) wlien in pushi-ssion to grant a lomture 
of i/»00f a year, and also to demise the 
! demised premises for any teim not exceeding 

twenty-one years in possession, at the most 
approval yearly rents. M. J. D. died before 
the testator without issue. The testator died 
seised of freehold estates, on which the 
mansion house was situate, and also possessed 
of considembie leasehohl estates, held by him 
on renewable leases for twenty-one years, 
granted by the Dean and Chapter of Durham. 
The freeholds and icaseliolds were not inter-^ 
mixer!, but adjoined each other, and in some 
instances parts of the freehold and paits of 
the leasehold estates were let to the same 
tenant at one undivided sum: — Held, first, 
upon the context of the will, that the testa- 
tor’s leaseholds for years passed under the 
residuary bequest to A., absolutely, and not 
in strict settlement with the real estates? 
imd, secondly, that, although the Wilis Act 
(I Viet., 0, 26) was applicable to this case, 
that the 26fch section (which enacts that 
, H devise of the land of a testator, etc., shall 
I ^ be conalmed to include leasehold estates to 
f ^ ^ mob description shall extend, unless 

hi j/, t ii c»atr«y intention shall appear) did not 
If 1 1 j Ih^ above oonatmotion. v. Men^ 

I I Ilf I If L* t, H* 8., Ch., 469 j 12 Jur. 

I If 5 |f/» In which the rule 


to have been intentionally or substantially 
varied ; but when the words describing the 
subject of the devise have not been simply 
“lands and tenements,” but the words “ farms, 
messuages, and mines,” or any of them have 
been added, or the testator has, in addition 
to the words simply describing the subject 
of the devise, used other words descriptive 
of the nature or extent of his interest in the 
thing given, and that interest, as described, 
is properly applicable to leaseholds, or has 
used words plainly connecting propeity which 
was leasehold with the lands or tenements on 
hereditaments the principal subject of the 
devise, the additional words have (although 
not in a manner always approved of) been 
held to warrant the conclusion that leaseholds 
were within the description of the thing de- 
vised. IK 

2. A testator having devised the residue 
of his personal estate, whatsoever and where- 
soever, to A. B , devised all his manors, lands, 
etc., at W., in the county of Durham, and at 
B., in the comity of York, and a parcel of land 
purchased of M. L., and all other his real 
estates in the counties of Durham and York 
and elsewhere, and all his estate and interest 
I therein, to 0. andD. and their heirs, to certain 
uses : — Held, under the 1 Vict.,o. 26, s. 26, that 
his leaseholds in Durham passed to 0. and D. 
with the real, and not to A. B. with the 
peisonal estate. Wilso% v. Uden, 16 Beav. 
153. 

The case of WiUoTb v. Uden (11 Beav. 237) 
reversed. Ih. 

3. The Wills Act, s. 26, which provides that 
a general devise of the testator’s lands shall 
include leaseholds, unless a contiary intention 
appeal by the will, was intended to abolish 
a technical lulc which generally defeated 
the intention, and not to substitute another 
technical rule in its place. If, therefore, on 
the fair consti notion of the will, theie are 
indications of an intention that leaseholds 
should not pass by tbe devise of lands, they 
will be excluded. Prescott v. BrnTicr^ 9 L. R , 
Ch., 174 ; 43 L. J., Ch , 498 ; 22 W. R. 422 ; 30 
L. T., N. S., 149. Affirming 29 L. T., H. S., 
727. 

A husband, after devising his mansion 
house to his wife for life, devised his mansion 
house and “ lands” in strict settlement. There 
wms a direction to trustees to receive and 
accumulate the rents during the minority 
of any tenant for life or tenant in tail by 
purchase, and to stand possessed of the ac- 
cumulations, if such tenant for life or in tail 
attained twenty-one, or died under that age 
leaving issue entitled or inheritable under 
the will, to pay or transfer the funds to such 
tenant for life or in tail, his executors or ad- 
ministrators, as personal estate; but if suoh 
tenant for life or in tail died under twenty-one 
without leaving such issue, then to lay ont 
the fund in the purchase of freeholds in fee- 
simple to he settled to the same uses as the 
devised estates. There was a power of sale, 
and a direction to invest the moneys arising 
from sales in the purchase of freehold lands, 
to be settled to the same uses, or leaseholds 
convenient to be held therewith, with a direc- 
tion to settle the purchased leaseholds on 
like trusts, but so that they should not vest 
absolutely in any tenant In tail by ptehase 
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wLo did not attain twenty-one ; bnt on his 
death tinder that age should devolve as if 
they had been freeholds of inheritance, and 
been settled accordingly. There was also a 
bequest of heirlooms to be held on trusts 
corresponding with the uses of the mansion 
house, with a similar proviso against their 
vesting absolutely in any tenant in tail by 
purchase who did not attain twenty-one. The 
testator bequeathed his residuary personal 
estate to trustees upon trusts corresponding 
with the uses of the devised estates, with 
a proviso that it should not vest absolutely 
in any tenant in tail by purchase dying under 
twenty-one, but on his death under that age 
should devolve as if it had been freehold 
of inheritance included in the devise : — Held, 
that there was sufficient indication of an 
intention not to include leaseholds for years 
in the devise of lands, and that they passed 
under the residuary bequest. Ih. 

1. A husband devised and bequeathed the 
residue of his real and personal estate upon 
trust to convert his residuary personal estate, 
‘‘except leaseholds,” and out of the income 
of the investments and the rents and profits 
of the real estate to pay annuities, and 
accumulate the residue of the income during 
his wife’s life ; and after hei death upon trust 
as to all his real estate at, in, or near E., and 
in or near W, out of the rents and profits 
during the life of J. T. W. to repair and insure, 
and to pay an annuity, and subject thereto 
in trust for J. T. W. and his assigns for life ; 
and after his decease for his first and other 
sons^ successively in tail male, with remainder 
to his daughters equally as tenants in common 
in tail, with limitations over in the nature 
of cross remainders. The testator had both 
freeholds and leaseholds for a term of 1,000 
years at E. ; at W. he had leaseholds only for 
a term of 900 years : — Held, that the lease- 
holds at E. and also at W. passed under the 
devise, the exception of leaseholds in the gift 
of residue not showing a contrary intention. 
Moam V. White, S L. E., Ch. D., 763 ; 24 W. B. 
1038. 


III. IK CASE OE BEVEESIOKS. 

2. A. devised a farm to B. for life, and after 
some legacies devises all other his personal 
estate lands, tenements, and hereditaments, 
not before devised, to C. The reversion of the 
farm passed by the general devise to C. 

man v. Kingman, 2 Vern. 560. 

3. A., seised in fee, and in possession of 
several real estates, and of the reversion in fee 
of the manor of S., subject to the estate tail of 
three persons who were living, devises all his 
estates generally to trustees in trust to be sold 
and to invest the money for benefit of younger 
children. This reversion falls in after the death 
of A, Held, that reversion passed by will, 
and was well vested in trustees for the benefit 
of the testator’s younger children. Atliym v. 
Athym, 3 Bro. P. 0, 408 ; Oowp. 808, 

4. Construction of devise, as applying to the 
* body of the estate, or merely a reversion from 

the combination of it with other estates, and 
the general inaptitude of the expressions, etc. 

V, 2 Tes. & B. 192. 

{ f having lands in A. and B., settles 


lands in A. to particular uses, remainder tc 
Ms own right heirs j then devises all his 
lands in B., and elsewhere, not formerly 
settled ; heieby the reversion of lands in A. 
passes. Chester v. Chester, Fifczg. 160 ; 3 P. W. 
55 ; 2 Eq. Cas. Abr. 330. pi. 9. 

6. A devise of lands, out of settlement, will 

pass as well those lands of which the testator 
was seised in fee at the time of making his 
will, as those which were comprised in a settle- 
ment made on his marriage, the particular uses 
of which were determined by his having no 
male issue, Falkland ( Viscount') v. Jjvtton, 3 
Bro. P. 0.24. » 

7. A., by virtue of several settlements, being 
tenant in tail after possibility of issue extinct, 
of some lands, remainder in fee, to trustees in 
trust for him and his heirs, and to some other 
lands being tenant for life, remainder to his 
first, etc., sons, remainder to trustees in fee, 
in trust for the right heirs of B., whose heir 
he was, and as to other lands, being tenant in 
tail, remainder to the right heirs of his father ; 
and having no issue, by will devised to his 
nephew all his lands, tenements, and here- 
ditaments, out of settlement .‘—Decreed, all 
the lands so settled to pass by this devise. 
Strode v. Bitssel, 2 Vem. 621 ; 3 Ch. Eep. 169, 

Lands with a power of revocation will not 
pass by a devise of lands out of settlement. 
Id. 624. ^ 

8. Devise of lands not in settlement will 
pass the reversion of the settled lands. Gloves* 
V. Spendlove, 4 Bro. C. C. 337. 

9. A devise “of all property which I am 
possessed of, which is not settled by either 
of my marriage settlements,” will pass a re- 
version in fee, of an estate limited to the 
testator by his marriage settlement. Jones 
V. Skinner, 5 L. J,, N. S., Ch., 87. 

^ 10. Testator was seised ®f one estate in fee- 
simple, and of another settled by marriage 
articles upon himself for life, remainder in 
tail to his first and other sons, etc., and, in 
default of such issue, to Ms own right heirs, 
provided that “ in case he should die without 
issue, or intestate, the said lands ’’ were to go 
to A, L., her heirs and assigns. By his will 
he devised all his “ unsettled estate” : — Pleld, 
that the reversion in fee in the settled estate 
passed. Incorporated Society v. Riehards, 1 
Dr. k War. 258; 1 Con. & L. 58; 4 Ir. Eq. 
B. 177. 

11. A., seised in fee, devised Black-acre to 
B. for life, and devised to C. all his lands 
not before devised, to be sold. By this devise 
of all his lands, etc,, the reversion of Black- 
acre was well devised to 0. Roolte v. Mooke, 
2Yern.461; Pre.CM 602; lExeem.219. And 
see Taaffe v. Ferrall, 10 Ir. Oh. B. 188. 

12. A testator, entitled to a copyhold estate 
in remainder expectant upon the determina- 
tion of the life estate of Ms wife in the same 
premises, by Ms will gave tbe income of all 
his property, wherever situate or of whatsoever 
kindi to Ms wife for life ; and, at her decease, 
he gave all the property then left by him, and 
of which she was to have the income for her 
life, to his children ; and, at his wife’s death or 
second marriage, he directed Ms trustees to 
receive the rents and dividends arising from 
the estate and effects ho should die possessed 
of, and to apply the same to the Maintenance 
of Ms cMldren until the youngest Miotdd 
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fumish a sufficient ground for liolding that 
sometMng more than a reversion was intended 
to pass. Ik 

Where a testator devises property in which 
he has a devisable, but only partial, interestj 
it is a question of construction whether he 
has shown an intention to dispose of more 
than the devisable interest that he has, and 
an express declaration of such intention is not 
necessary in order to raise a case of election. 


attain twenty^one:— Held, that the interest 
of the testator la remainder in the copyhold 
estate passed by his will. The tendency of 
modern decisions is to read the different 
clauses of the same will referentiahy to each 
ether, unless they aie clearly independent, 
Miri V. ronf. Cl Haio 48B, 492. 

1. Where a testator gives a real estate to A. 
for life, and then makes a residuary demise to 
A., B„ and C. for their lives, there is no such 
iaeonsistciicv as to exclude the remainder in 
that real estate from the residuaiy devise. 

V, G Jur., N. S , 288. 

3. Where a testator devised (by will dated 

in 1827) all the hereditaments to which he 
should be entitled at his death to trustees for 
sale Held, that a contingent interest in an 
estate in fee both by virtue of a shifting use, 
and also of an ultimate limitation in default 
of issue of Ins brother, did not pass by such 
devise* v. UoiiAjmod^ 2 Y. & Coll. 

C* a 471. 

8, A contingent interest in real estate trans- 
missible to heirs may be disposed of by a ^ 
residuary devise made in general words, 
though the testator could not become entitled 
to such real estate, except on events depending 
on his own death without issue. Inr/ilhy v. 

2 Jut,, S., 556 ; 25 L. X, Ch., 769. 

4, Lands, parcel of the duchy of Cornwall 

and governed by the custom of that duchy, 
the tenure of which was originally a holding 
or convention from seven years to seven yeais, 
which ultimately grew into a holding to the 
tenant and his heirs and assigns, subject to 
the payratmt of a fixed fine every seven years 
under ptualty of forfeiture, no simender to 
the uses of a will being leqmred.- Held, to 
pass by a general deii^e made previouslv to 
the 55 Geo. 8, e. 192; and the cik umstanccs 
of such geneial devise being follow od by a 
devise of all testator’s dm hy lands to one for 
life :*«“EeId, not to prcvint its passing the 
rttislon. MIeMe v. i Kay & J. 487 ; 4 

1271. 

I. A*, at the time of making his will, was 
seised In feo of the manoi of G., and was 
tenant for life, under his father’s will, of tho 
maufiion-houhc of C, and the manor of W., 
with an ultimate ^eversion in fee after the 
determination of lile I'^tates and estates tail. 
By his mill he devised the mansion-house of C. 
and the raanms of G. and W. to C. for life, 
with remainders over. The limitations of the 
will corresponded in a gi eat measuie to those 
of the father's will. The will gave to the 
teimnfca for life, seveial of whom wmv tenants 
fm* life under the father’s will, powers of 
jointuring, to be capable of being exeieised as 
they should come into possession of the estates 
%f virtue of the limitations in the testatoi’s 
W8I :*-*Held (affirming 21 Beav. 447 ; 2 Jur., 

B,, 456), that it was not the intention of 
; . . the testator to dispose only of his revision m 
^ ithe mansion-house of C. and manor of W,, but 
-! : the prwent interest in them ; and 

I in become absolutely entitled 

pnopeirties under the will of tho 
4 fether, waa put to hSs electium 
^ ^ j •' S U X, M. H 1 26 U J., 

! ’ ‘ ,l|mptitude of of the 

m % dey^ to a ^reversion will 
A, If qm ;pas^g, it may 

^ ‘ ' >, I t ' .!,! K ‘ ' ' . „ ; 


Reversion PureJum d after Devise of Lease,'} 
See XXXIX. iv. ante. 


XLII. Lapse and Interests undis- 
posed of. 

See also XL. and XLI. ante — LVni. i. post — 
POWEE, YI.—Settlement, X. XY. — 
Textsts, VIL— Teems, I. 2. 

I. Lapse, 7882. 

II. Aecelemtion of Remainders, 7894. 

III. Interests widisposed of, 7895. 

IT. Deaili or Railure of Donee in Ihmst, 
Efeet on Charge or Cestui que Trust, 
7903. 

Y, Resulting Tm^ under Trusts for Con- 
version, See CoNVEESiox, II. 

Yl. In Case of Ckarifahle Cifts, See 
Teusts, VII. III. and Cross Refer- 
ences flare. 

YIL Legaeg to Esreeufors Virtufe Ojfieil and 
Title of Executors to Residue. See 
IXneUTOE AND Adminisxeatob, 
Vlll. 

VIII. Right to Interim Rents and Profits, 
See lill.jfost, 

IX. Sec let or Parol Trusts. See XL VI. 

jmt. 

X. Pailure of Prior (rift "by Lapse. Effeet 

on Executory Gift over. See VESTED, 
CONTIXaENT, AND PUTUEE IN- 
teeests XIV. II. 


I. LAPSE. 

1. In General, 7882. 

2. Express Declaration against Lapse, 7884, 

3. Effect of Act, 7884. 

4. Gift to A. or Ms Heirs, 7886, 

5. Gft to A, or Ms Heir, 7887. 

6. Gift to A. or Ms Executors or Personal 

Representatives, 7887. 

7. Gift to A. and Ms Heirs or Heirs of JiU 

Rody, 7887. 

8. Gift to Joint Tenants, 7S88, 

9. Gift to Tenathts in Common, 7888# 

10. Gift to a Class, 7889, 

11. Gift to a Class and named Indi»ldmd$, 

7891. 

12. Gift to Creditor, 7892. 

13. Gift to Debtor, 7893. 

14. Gift over after an Absolute Jnkrmt, 

Death of First Donee, 7893. 

h In feneral. 

6. By the law of SpOtland, as well as of 
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England, a legacy lapses by the death of the 
legatee in the testator’s life. Mobs v . Rose^ 17 
Ves. 351. 

1. One devises to his sister 550Z. on con- 
dition that, at or before her death, she gives 
200^. thereof to her children. The sister dies 
in the life of the testator. The whole legacy 
is lapsed. MrMiead v. Coward, 2 Vein, 116. 

2. Testator gave 1,OOOZ. to B. ; but if D, 
should not be alive, and there be certain 
intelligence thereof, the testator willed that 
the same should be di\ided between A. and 
B. B. ap]3eaicd to have been alive ^at the 
time of tlie will, but died in the lifetime 
of the testator. A, and B. are entitled to the 
1,000/. Parry v. Boodle, 1 Cox 183. 

3. No diSerence between a lapse and what 
is not disposed of, except for construing in- 
tention. Bennet v. Batahelor, 1 Ves. J. 67; 

3 Bro. 0. C. 28. 

4. A testator authorised his trustees to 
apply any sum not exceeding 600/!. in the 
purchase of church preferment for B. B, 
died before any sum had been so applied 
Held, that the gift wholly failed. Cowi)er v. 
Manm, 22 Beav. 231 ; 2 Jnr., N, S., 745. 

6. Legacy to a person, dead in. the lifetime 
of the testator, lapsed, although the words 
are, to M., his executors, administiators, and 
assigns ; and parol evidence inadmissible that 
the testator knew at the time of making the j 
will that the legatee was dead. Mayhanh v. 
Broolis, 1 Bro. C. 0. 84. 

6. If a testator bequeaths a legacy to A. 
so long as A. shall remain unmarried, and A. 
maines in the testator’s lifetime, the legacy 
as regards A. is in the nature of a lapsed 
legacy. Andrew v. Andrew, 1 Colly. 690. 

7. A testator, after bequeathing a sum of 
long annuities to his wife for life, gave the 
capital after the death to A., if he shall be 
living at her decease, and if not to A.’s son. 
A. outlives the wife, but both he and the wife 
die in the testator’s lifetime: — Held, that 
the legacy to A. lapsed, and that the gift to 
his son did not take effect, Williams v. Jones ^ 

I Buss. 517. 

8. A testator and two of the legatees in his 
will perished in a ship which was supposed 
to have foundered. There being no evidence of 
survivorship:— Held, that the bequest failed. 
BawneU v. Tugwell, 31 Beav. 232. 

0. Testator bequeathed a bust, after Ms 
wife’s death, to '‘J., now Bake of B.,” on 
condition that he caused it to be placed and 
remain in W, Abbey, and at the time of the 
delivery of it to him settle it so as to be held 
as an heirloom by the persons who under the 
limitations to which the^ abbey should be 
subject should then be entitled to the posses- 
sion thereof, with a gift over in case J. should 
neglect to do so for twelve months after 
request by the trustees. J., Buke of B., had 
died in 1839. F* was Buke of B. at the time 
of the testator’s will and death, and was 
owner in fee of W. Abbey. F. died during 
the lifetime of the tenant for life, and con- 
sequently never received the bust. The pre- 
sent Buke of B. was willing to allow F.’s 
oxeeniors to place the bust in the abbey:— 
Held, that the condition could not be per- 
il termed by the duke’s executors, and that the 
. V I ^quest fell into the residue of th^ testator’s 
PaUUnf^ v. BmmtU L* 5., 


Ch., 74 ; 45 L. T. 292. Beversing 43 L. T. SO ; 

28 W. E. 886. 

10. A testatrix, after bequeathing diamonds 
and china to L., Baron I., declared that she 
made “ the bequest to Lord I. as head of the 
existing family,” and so far as she lawfully 
could directed that the diamonds and china 
should be “ deemed heirlooms in the family of 
L, and be held and enjoyed by the person for 
the time being bearing the title of Baron L” 
She then made a further bequest to ** the said 
Baron I.” L., Baron I., died in the lifetime of 
the testatrix, being succeeded in the title by 
E. : — Held, that, although the first bequest 
was not executory, L., if he had survived the 
testatrix, would only have taken a life interest 
in the diamonds and china, with remainder to 
the person who should succeed him, and that 
consequently B. was entitled to have the 
chattels delivered to him, hut without pre- 
judice to the question whether he was entitled 
for life or absolutely. Montagu v. InoMguin, 
(Lord}, 23 W. B. 592 ; 32 L. T., N. S., 427. 

Held, also, that the second bequest was 
to L., and lapsed by his death in the lifetime 
of the testatrix. 15. 

11. Devise of 400/. to be laid out in finishing 
a house. Testator lives to lay out as much 
himself, but leaves the house unfinished. The 
400/. shall not be laid out. Btisbands v. Blm- 
bands, 1 Vern. 95 ; 2 Ch. Ca. 127. 

12. Testator gave his sister M, and his 
brother W. the interest of the residue equally; 
at the death of M. one-half of the principal 
to her children, her husband by no means to 
have any part of it, but to be entirely for the 
children ; if none, to W.’s children ; and after 

I the death of W. and his wife the other half 
to his children ; and he excluded^ his eldest 
brother from any benefit, M.’s life interest 
is not to her separate use ; the interest of the 
other moiety during the lives of W. and Ms 
wife would have vested in W., and therefore 
lapsed by his death in the lifetime of the 
testator. Brown v. Clarli, 3 Yes. 166. 

13. By marriage articles the father of the 
lady covenanted that if she should survive 
him, or die before him leaving any child ^or 
children, he would by will give and devise 
or otherwise well and effectually settle and 
assure to trustees a “child’s bhare” in Ms 
real and personal estate upon trust for Ms 
daughter for Hfe, with remainder to the 
children of the marriage, the shares of sons 
to vest at twenty-one, with remainders over. 
One child only of the marriage, a son, at- 
tained twenty-one, and he died a bachelor 
in the lifetime of the covenantor ‘.—Held, that 
the covenantor was not bound to provide by 
his will against a lapse, and that the repre- 
sentatives of the deceased child took no 
interest under the covenant. Me Broohmmdi 
39 L. X, Ch., 138 ; 5 L. B., Oh., 182 ; 22 L. %. 
H. S., 891. 

14. A testator, after giving specific legmes 
to Ms “brother B., Ms sister M.* the vridow 
of his late broker X 0., and the eight children 
of B. J.,” gave the residue of his estate upon 
trust for the “ said B. M* and J. 0« ahd the 
eight ohildim of the said B, J. in equal shares 
as tenants in common” Held, that the words 
“ the widow of” could not be inserted before 
J. 0. in the gift of the residue, although the 
testator had noticed the fact of J. C*’s 
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la tlie preoecliai? bcf^acst. Clarlte v. CUmmanSi 
361^. X* Ok, 171; 15 W.E. 250. 

Held, abot febat in the division of the 
le&icbie there was no intestacy as to J. O.’s 

share* Ih, 

Where a testator names several objects of 
honnty, who are clear ly intended to take an 
entire fund betv een them, but one of whom 
is incapake, and known by the testator to 
be so at the time of making his will, those 
of the donees tvho are capable will talte all. 
Ik 

2. Express Beelaration against Lapse, 

1, To prevent the lapse of a legacy a will 
ought to be specifically penned. iSiUliorp v, 
Mmonif 3 Atk. 582. S, P. Mliot v. Bave'nport, 
1P.W.86; 2‘V&m,B2h 

S. A testator has an undoubted right and 
power to prevent a legacy from lapsing, bnt 
to be cSectnal it mast be exercised by express 
terns. Bi>m v, M'Clei, 177 ; 13 Price 
333. 

3. A. gJive several legacies, and declared 
that if any of the persons should die before 
they became due, they should not be deemed 
lapsed legacies; and then said **to B., the 
wife of E.| and to her exeentoxa or administra* 
tors, I give 501,’* B, died in testator's lifetime, 
and her husband admmlstorcd:— Held, not a 
lapsed legacy, bnt shall go to the husband. 
BBkp V. 3 Atk. 572. 

It a man de’^bes his real e^tato to S. and 
his heirs, signify ing his intention, that if S, 
die tefoxe him, it should not lapse, the heir 
!» not excluded, unless the testator nominates 
another den bee. IL 573. 

4. By will a tc'.taloi trriu* a legacy ‘‘equally 
between brothers and sisters now living;” 
and he dirt t ted that their shaie ^should "not 
lapse by their deaths in Ins lifetime, but should 
go to their exeeidois. By a eoditil of the 
mme date he beqaealhed anotlier legacy, 
** between my brotheis and sisters, in hkc 
manner as I have directed by my will”: — 
Hold, that the class mentioned in "the codicil 
were not the same as that in the will ; that 
the ‘‘ manner ” rc furred to the mode in which 
the class was to take, and not to the class 
itself? and consi rpiently that the repre^enta- 
t!\i‘s of a sister who predeceased the testator 
took no interest in the second iegaey, £$ 
Wiider^ 27 Beav, 118. 

5. A father gave property to trustees for 
mle and Investment, and directed that the 
proceeds should eunstituto a general trust 
fund; and he diiecletl that his tiusiecs should 
appropriate one-sixth of this fund as a main- 
temnea fund for Ms son which on his 
death was to fall into and again become part 
of the general trust fund, and that sub|ect 
thereto the fund should be held upon tnisfe as 
% m% moiety for his wife for life* and upon 

upon the trusts and subject to the 
eontoined relative to the other 
and m to the other moiety as to threo 
his daughters, B., 0., and B*, each 
ifth part, and as to the remaining 
im hU son A., provided that 
nuhters should die in his life* 


th# general trust 
P iboiid not 


lapse, hut should sink into and form part of 
the general trust fund and maintenance fund 
in the same manner as if the same share had 
never been so provided, and the name of the 
daughter had accordingly been omitted in the 
gift and disposition and trusts of the general 
trust fund. One of the daughters died in the 
lifetime of the testator : — Held, that the one 
fifth was undisposed of by the will. Smith v. 
Stme, 25 L. T., N. S., 893. 

6. A testator bequeathed his residue to B. 
and six others “and their respective executors, 
administrators and assigns, to whom I bequeath 
the same accordingly, and I declare that such 
shares shall be vested interests in each of my 
residuary legatees immediately upon the exe- 
cution hereof — Held, that on B.’s death before 
the testator died her share lapsed, and did 
not go to her personal representatives. Bromie 
V. Hope, 41 L. J., Gh., 475 ; 14 L, E., Eq , 313 : 
20 W. R. 667 ; 27 L. T., H. S., 688. And see 
Me Featherstone's Trusts, 22 L. R., Ch. D., Ill : 
47 L. T. 538 ; 31 W. R. 89 ; 52 L. J., Ch., 75. 

7. Gift to a class. Effect of express declara 
tion again st lapse. See Aspimll v. DuelmortF 
35 Beav. 307. 

See also III 2 (a) infra. 


3. Effect of Wills Act. 


8. A testator, by a will made since the Wills 
Act, 7 Will. 4 and 1 V’iot., c. 26, gave to his son 
a residuary share of his estate. The son died 
after the Act came into operation, and before 
the date of the will, leaving children ‘.—Held, 
that undei sect 33 of the Wills Act the gift 
took etfect although, according to the law prior 
to the statute, theie would have been no actual 
flevise or hequeri. Homr v. Orr, 7 Hare 
473; 18 L. J., N. 8., Ch., 50, 361 ; 12 Jur. 997. 
And SCO V. Meymlds, 5 Eomilly’s Notes 
of Cases, 1, 

9. A bequest to a child of a testator, which 
child is dead leaving issue at the time of 
making the will, is valid under the 7 Will. 4 
and 1 Viet., c, 26. Marlmorth v. Toung, 4 
Brew. 1; 3 Jur., N. S., 34. 

10. J, W., a devisee, died in his father’s (the 
testator’s') lifetime, and before the date of the 
will, leaving an only son, who was his heir-at- 
law Held, tliat upon the construction of stat. 
7 Will 4 and 1 Viet., c. 26, s. 33, the estate 
devised to J. W. descended to his son. IKis- 
den V. Wisden, 18 Jur. 1090 ; 2 Bm. & G. 396 : 
2 W. R* 616* 

11. The provisions in the Wills Act against 
the lapse of legacies given to children, renders 
it necessary for^ a testator, intending that a 
legacy to one child shall go over to another in 
the event of the death of the first legatee, 
to express that meaning by his wiH. M$ 
Mofds Trust 10 Hare 178. 

12. The testator, by a will made before the 
Wills Act, 7 Will. 4 and 1 Viet., c. 26, came into 
operation, bequeathed a share of his residuary 
estate to one of hi.s sons, who was also thereby 
made one of the devisees in trust and execu* 
tors of his estate ; the son died after the Wills 
Act came into operation, leaving Issue, and 
aftet his death the testator made a codicil to 
his will altering a bequest to another child,, 
but in other respects confirming Ms will:— ^ 
Held, that Hie gift to the son did not lapse* 
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"blit that the same, so far as it was real estate, 
descended to the heir-at-law of the son, and 
so far as it was personal to his executrix under 
a will made before the Wills Act came into 
operation ; and that, tinder the 34lli section 
of the Wills Act, the eifcct of the re-pnblica- 
tion of the will by the codicil was the same 
as if the testator had at the date of the 
codicil made a will in the words of the will 
so rc-publisLed. Winter v. Winter^ 5 Hare 
306. 

1. The 33rd section of the stat. 1 Viet,, 
c, 26, which provides that where a child or 
other issue of the testator, to whom any 
leal or peisonal estate shall be devised or 
bequeathed, shall die in the lifetime of the 
testator, leaving issue, and any such issue 
shall be living at the time of the death of 
the testator, such devise or bequest shall not 
lapse, but shall take eifect as if the death of 
such person had happened immediately after 
that of the testator, does not substitute for 
^ the predeceased devisee or legatee the issue 
whose existence is the event or condition 
' which excludes the lapse, but renders the 
subject of the gift the absolute property of 
the predeceased devisee or legatee, and there- 
fore disposable by his will, notwithstanding 
' his death before the death of the testator, 
i Johnson v. Johnson^ 3 Hare 157 ; 13 L, J., N. S., 
iCh.,79; 8 Jur.77, 

, % Under sect 33 of the 7 Will. 4 and 1 Viet., 

c. 26, which excludes from lapse a bequest to 
I the issue of a testator, “ where the legatee 
shall die in the lifetime of the testator, leaving 
issue, and any such issue shall be living at 
the time of the death of the testator,” it is 
not necessary to prevent a lap.se that the issue 
living at the time of the death of the testator 
should have been living when the legatee died. 
Farher, In goods of, 31 L. J., Prob., 8 ; 6 Jur., 
N. S., 354. 

The legacy in such case must be considered 
the property of the deceased legatee, and 
passes to his representatives and not to the 
issue. Ih, 

A. bequeathed all her personal estate to her 
daughter B„ who died a widow and intestate 
in the lifetime of the testatrix, leaving a 
daughter 0. C. also died in the lifetime of 
the testatrix, intestate, leaving a husband and 
a daughter, D.,‘her surviving. Upon the death 
of the testatiix, in the lifetime of D., C.'s 
husband took out the administration to his 
wife, and applied for administration with the 
will of the testatrix annexed, as representa- 
tiire of B., his wife’s mother: — ^Held, that as 
B., a grandchild of the legatee, was living at 
the time of the death of the testatrix, the 
legacy had not lapsed, and that C.’s husband 
was entitled to the grant as the representative 
of the legatee. Ib, 

Held, that although “ the issue” left by the 
legatee was not the issue living at the time of 
the death of the testatrix, there was issue of 
the legatee ** living at the time of the death 
of the testatrix ; ” so that the legacy did not 
lapse, and that it was payable to the person 
who would have been entitled thereto had the 
legatee died immediately after the testatrix, 
a. Oa B. 4 T. 523. 

3. M. by her will gave to her daughter, a 
woman, a legacy of 1,0004 and half 
he3? residue! which were settled to the daugh- 



ter’s separate use. The daughter died in tl e 
lifetime of the testatrix leavingher husband her 
suni\ing, who died before tbe testatrix:— 
Held, that the fund thus bequeathed passed by 
the daughter’s will ; but, qv^Bre, whether, in 
construing the 33rd section of the Wills Act, 
tlie gift is to be considered as taking eJffect 
immediately before the actual death of the 
legatee, or as taking effect immediately 
after the actual death of the testator. 
The daughter’s will appointed two specific 
sums of money, and all other her “moneys 
or securities for money” on a ccitain trust, 
and gave all personal estate not therein- 
befoie disposed of to S. and W. : — Held, that 
the legacies given by AI.’s will passed to 8. 
and Wl under the geneial residuary gift. Me 
Masoids Will, 6 N. R. 193. 

4. The fiction introduced by sect. 33 of the 
Wills Act is not to be extended further than 
is necessary to prevent a lapse. Fearce v. 
Graham, 1 N. 11. 507 ; 11 W. R. 416 ; 32 L. J„ 
Ch., 359. 

The fiction, by which the 7 Will. 4 and 1 Viet., 
c. 26, prolongs the life of a legatee who dies 
befoie, but leaves issue surviving, a testator, 
does not prolong the coverture for any other 
purpose than to present a lapse of the legacy. 

S. C. 32 L. J„ Ch., 359 ; 11 W. R. 416 ; 8 L. T., 
N. S., 378 ; 9 Jur., N. S., 668. 

Accordingly, where the husband of such a 
legatee had covenanted to settle property which 
should come to or he vested in her during the 
coverture: — Held, that the legacy was not 
within the covenant. Ib. 

6. A testator gave bis residuary personal 
estate to his children in equal shares, and 
directed that the share of his daughter Mrs. 
B., if she survived him, should be subject to 
the trusts of her marriage settlement and 
paid to the trustees thereof. Mrs. B. died in 
the testator’s lifetime, but left children sur- 
viving him. Her husband having taken out 
administration to her he claimed her share : — 
Held, that ’under sect. S3 of the Wilis Act 
(1 Viet , c. 26) Mrs. B. must for all the purposes 
of the will be taken to have survived the 
testator, and that the shaie must be paid to 
the trustees of the marriage settlement and 
not to the administrator. Me Moneys TrtiMs, 
22 L. R., Ch. D., 663; 52 L. J.,Ch.,295; 48 
L. T. 266 ; 31 W. R. 379. 

6. A father by his will devised a freehold 
house to a son, and his residuary real estate 
to trustees in trust for other persons. The 
son died in his father’s lifetime leaving issue 
living at his father’s death, and having by his 
will devised all his real estate to his father : — 
Held, that as, under the 33rd section of the 
Wills Act, the son must be deemed to have 
survived the father, the property passed to 
the son absolutely under his father’s will, and 
became subject to testamentary disposition 
by the son. But that as by the will of the 
son the property was devised to his father, 
the devise by the son failed, and his heir-at- 
law was entitled to the property. Me JJemler,. 
Jones V. JJender^ 19 L. R., CL B., 612; 51 
L. J., Ch., 303 ; 45 B. T. 672 ; 80 W. B. 482. 

7. The 83rd section of the 7 Will. 4 and 
1 Viet., 0. 26, docs not apply where the devise or 
bequest is to the testator’s “ children,” as a 
class. Bfomne v, JJammoni, Johns. 210. 

A devise or bequest over, in terms made 


1 
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flcpendent upon the marriage of the donee of 
the x>J^ooed!ng estate^ will he extended by 
implication, so as to take effect on the deter- 
mination of that estate by death. Ih. 

'Testator gave real estate to his wife for 
life, and after her death on trust to sell twelve 
months after her death, the proceeds to go 
** equally between all his children ; but it 
any of them should be then deceased, leav- 
ing lawful issue surviving them, then the 
respective share or shares of such deceased 
child or children should he given to such 
issue, if more than one, in equal proportions.” 
The widow died, leaving the testatoi ; one of 
the children of the testator survived the widow 
and died, living the testator, leaving a husband 
and children : — Held, that her shaie went to 
the sur\i\ing children of the testator, and not 
to her issue, nor to her personal representatives 
under the Wills Act. Olney v. Bates, 8 Drew. 
819; 8 W. B, 606. 

The 83rd section of the Wills Act applies 
only to cases of stnefe lapse, not to the case of 
gifts to a class. Ik 

S. Devise and bequest to all the testator’s 
children living at his decease (without naming 
them). A subsequent codicil coniinned the 
glH, as mentioned in his will, “to his surviving 
children” (naming them all). Ono died in 
the testator’s lifeiimt, leaving children who 
survived the testator ; -Held, the survivorship 
had relation to the testator’s death, and not 
to the date of the will, and that the repre- 
sentatives of deceased child took nothing 
under the 1 Vnt., e. 26, s, 83. Ballford v. 
MUlfiwi, 16 Beav. I W. H. 315, 

8, Testator cliiected tliai at the decease of 
hh wife (who died in his lifetime) his leal 
estate and liinisdiold furniture should be .sold, 
and the moneys equally dnided “between my 
nine ehiJdren,” He i\ on bequeathed Ms per- 
sonal estate not theicinbefoio huqueathed to 
his trastees, upon tnist to get in and convert 
tM same into money, ami pay and divide the 
fii«ne “ equally to anrl between all my children,” 
cfCipt that his eldest son John, by reason of 
bla becoming entitled to a piece of pioperty 
by a different title, should receive ZOl “ less 
than each of my otlicr children ” Held, that 
the gn!t of residuary personalty was a gift 
to the testa tier’s nine children as pt‘rsons 
de&!giiafc<*d; and hence that ilte representative 
of a ddld who died in the testator’^ lifetime 
was entitled to participxtc by virtue of the 
B;ird scedion of the Wills Act 1&37. Be 
Btamfidii, iSf-amJuM v. StansJidtL 15 L. B., 


4. A testator died in 1875, having by his 
wulUlated in lS7i?, devised - ^ 


. , , ", ^ freehold estate 

to Ms daughtor (the plaintiff’s wife), her heirs 
assigns, for her separate use. The daughter 
died in 1874 in the lifetime of the te.stator, 
leaving an only child, who was her hoircbs-at- 
mw. The plaintiff claimed to be entitled for 
W m tenant by the curtesy:— Held, 
plaintiff was ontitlod 
ptoperty ilovised by the 
% few ourtesy. Bamrv, 

See 


4. (^ift to A. or Ms Heirs, 


5. A testator gave to the children of Ms 
sister, the late E. W., whose names he enu- 
merated, “ or to their heiis,” ccitain legacies. 
Thiee of the children died in the lifetime of 
the testator : — Held, that the legacies to these 
children did not lapse, but that their next 
of kin took by substitution at the death 
of the testator. GiUmgs v. J^BBermoU, 2 Myl. 
& K. 69 ; 2 L. J., N. S., Cli., 212. 

6. A testator gave the sum of 600?. to each 
of three persons, and gave his further surplus 
to be equally divided between the same three 
pel sons 01 their legal lieirs and successors. One 
of the three died fn the testator’s lifetime 
Held, that the testator was intestate as to the 
legacy of 500?. and as to the share of surplus 
expressed to he given to that one who died, 
BiUon V. Hale, 17 Sim. 129 ; 14 Jur. 27. 

7. A testatrix gave the whole of her resi- 
duary estate to her sister P. for life, and on 
the decease of P. gave the legacy to her 
brother S. “or his heirs.” S. died in the 
lifetime of the testatrix Held, that the 
legacy did not lapse, but went by substitution 
to the heirs of S. Me JPofter, 4 kav & J. 188 : 

4 Jur., N. S., 20; 27 L. J., CM, 196; 6 W. R. 
187. 

On a gift to “ S. or his heirs,” the question 
of lapse or no lapse, which arises in the event 
of the decease of S. in the lifetime of the 
testatrix, is to be answered by reference to 
the question, “ substitution or no substitution.* 
Ib. 

If the gift is substitutionary, then there 
is no lapse. If there is no substitution, then 
thcic Will bo a lapse in the event of B, pre- 
deceasing the testator. Ih. 

8. I’estator, by a will made since the statute 
1 Viet , c. 20, afdr directing payment of his 
debts, and bequeathing sovcial speciffc articles 
of pi ire to ins sister L , desired that all his 
other plate, jewellery, books, pictures, and 
other property, except fieehold and leasehold 
property, should be sold, and the produce, 
after deducting funeral and other expenses, 
be divided in equal paits amongst D., M., N., 
0., and P. He then directed that his freehold 
house and his leaseholds, some of which were 
held for yeais, and others for years determin- 
able on lives, should be kept in hand and let 
to the best advantage, and the pioduce be 
divided every half-year among the above- 
nanied L., M , K, 0., and P., or to their lawful 
heirs ; and in case of there being no heirs, the 
share ur shares to be divided in equal parts 
among the surviving legatees. The testator 
at his death left L. his heiress-at-law and sole 
next of km ; M., N., 0., and P. were not related 
to L, but were related to and capable of 
inheriting from each other ; M. died unma«ied 
in ^ the te.statoi’s lifetime Held, first, t^iat 
>I.’b share of the residuary personal estate 
lapsed for the bfnefit of the next' o:t kin; 
secondly, that M.’s share of the freehold 
property did not lapse, bat went to the sur- 
viving devisees, tlio words “heir and lawful 
hems ” referring to heirs of the body, and “ or” 
being construed “and;” thirdly, that M.% 
share of the leaseholds for years lapsed and 
loll into the residue, the words “ there being 
no heir” referring to an indefinite failure of 
issue, and the woiifi “surviving” meaning ^ 
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“other.” Smns v. Dmh, 1 Colly. 416 j 9 
Jur. 269. 


5 Gift ta A. or his Heir. 


1. Legacy to A. of 6002., to be paid at end of 
one year after testator’s death, or to her re- 
spective heir : — Held, lapsed by death of A. in 
lifetime of testator. Tidwell v. AHel, 3 Madd. 
403. 


Gift to A. or Ms Executors or Personal 
Eepresentatives. 


2. A legacy given out of the personal estate 
of the testator, in trust, to pay the interest to 
a legatee for her life, and after her death to 
pay the principal absolutely in certain shares 
to and amongst seveial legatees, and in case 
of the death of such legatees (naming them) 
or any or either of them before such their 
respective legacies should or might become 
payable, then the legacy, or part, of him, her, 
or them so dying, to go to his, her, or their 
executors or administrators, as part of his, 
her, or their personal estate : — Held, as to one 
of such shares to have lapsed, notwithstanding 
the intervening life estate, on the death of 
one of the legatees in the lifetime of the 
testator, and that the mention of the executois 
and administrators in the clause of the will 
did not amount to a substitution, so as to vest 
any interest in them and prevent the lapse. 
£one V. Cook 13 Price 332; M‘Clel. 168. 

A legacy bequeathed out of personal estate, 
also, after the death of a legatee, of the 
interest and dividends thereof for life, in pre- 
cisely the same words, except that there was 
this further provision introduced after the 
bequest to the several legatees : “ And in case 
of the death of any of the said legatees before 
their legacies should become payable, then the 
said testatrix willed and directed that the 
legacy of each of them so dying should go to 
be paid amongst his, her, or their children, 
share and share alike, and in case of such 
decease of any of the said legatees without 
leaving a child or children, the legacy of him 
or her so dying should go to her oi his execu- 
tors or administrators, as part of his or her 
personal estate ” : — Held, also, to be lapsed as 
to the share of a legatee dying unmairied in 
the lifetime of the testatrix, and of the tenant 
for life, and consequently that the executors 
and administrators of the legatee so dying 
were not entitled to it. Buch a legacy so 
lapsing lets in the next of kin of the testator. 
IK 

3. Legacy to a person, dead in the lifetime 
of the testator, lapsed, although the words are, 
to M., his executors, administrators, and as- 
signs; and parol evidence inadmissible that 
the testator knew, at the time of making the 
will, that the legatee was dead, Maylmnh v. 
BfooM^^ 1 Bro. G. G. 84. 

4. Gift of residue to the widow for life, and 
afterwards to hfteen designated persons, or 
thefr executors, administrators, or assigns, and 
to l^e absolutely vested on the testator’s death, 
and to be payable at twenty-one, provided the 

^‘loHv had died:-— Held, that the shares of 
) of the fifteen, who predeceased the testator, 
Lemh V. Lemhi 36 Beav. 186. 







5. Testator gave the residue of his estate to 
his executrix, or her heirs, executors, admlnis- 
tiators, or assigns. She died in his lifetime : — 
Held, it was given her as executiix; and she 
dying before him, he is dead intestate as to 
the residue. Stone v. EvmB^ 2 Atk. 86. 

6. Bequest of the residue to A. for life, and 
after her death legacies were given to B., or to 
her proper lepiesentathe, in case she should 
not be Ming at the decease of A., and four 
other persons, or their representatives or re- 
presentative. One of the four died in the life 
of A., the former lapsed, and the last vested. 
CorhjTb V. Frenok 4 Ves. 419. 

7. A testator bequeathed a fund to Ms 
nephew A. and the children of his late sister 
B., as tenants in common; but in case any 
died before the testator, leaving issue, his 
share was not to lapse, but to go to his exe- 
cutors as pait of his personal estate. Three 
of the children of B. died befoie the testator, 
and left no issue: — Held, that there was no 
lapse, but that the whole went to the other 
members of the class. Aspinall v. Duckworth, 
35 Beav. 307. 

8. A testator gave a legacy to each of his 
brothers and his sisters, “ox to their legal 
lepresentatives,” to be xDaid to them two years 
after his death, and legacies to his nephews. 
He then gave the residue of his property to 
his widow absolutely, except 4,1002., which 
she was only to take for life ; and after her 
death it was to he divided among his relations 
befoie mentioned. One of the sisters, to 
whom a legacy was given, died in the interval 
between the date of the will and the death of 
the testator ; and after the death of the widow 
a petition was presented for determining as 
to who was entitled to the share of such 
deceased sister in the sum then to foe divided : 
— Held, first, that the share of the deceased 
sister in the 4,1002. had, notwithstanding the 
words “or to their legal representatives” 
attached to the former gift, lapsed. Thomjjsou 
V. Whiteloek, 5 Jur , N. S., 991 ; 28 L. J., Ch„ 
793; 4DeG. 490; 7 W. R. 625. 

Held, secondly, that as the sum of 4,1002. was 
given not as a pait of his residue, but as an 
exception out of it, the personal representatives 
of his widow, and not his next of kin, were 
entitled to the shaie of his deceased sister, 
which had lapsed. XK 

9. A testator directed real estate to be sold, 
the proceeds to go in eqnal moieties between 
A. and B. as tenants m common, and their 
respective heirs or representatives; — Held, 
that these were woids of limitation, and tliat 
the share of A , who predeceased the testator, 
lapsed. Apidetou v. Mowley, 38 L, J., Oh., 
689 ; 8 L. ll, Eq , 139 ; 20 L. T., N. B„ 600. 


7. Gift to A. and Ms Heirs or Heirs of 
his Body. 

10. Lands are devised to A, and the heirs of 
his body. A. dies in the lifetime of the 
testator Held, that the devise thereby be- 
came void, and that the only son of A. could 
derive no title under it. Wynn v. Wym^ 3 

Bro. F. C. 95. , 

11. Devise to A. for life, remainder to B. for . h 

life, remainder to the right heirs of A., and A* j | 

dies in the testator’s lifetime. His right heirs j | 
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shall never take* BoodrigH Wngltf, 1 

F. w. mi. 

Demise to A. and his issue, remainder to B. 
and his issite, remainder to the heirs of A. A. 
dies without issue in the life of the testator ; 
B. dies ill the life of the tpslator, leaving 
issue, who is also the heir of A. The issue 
shall not take an estate tail as issue of B., nor 
the remainder in fee as heir of A. Ib. 

L Demise of lands to A. and the heirs male 
of his body. A. dies in the life of the testa- 
tor, lea\ing issue. The de\ise is void, and 
the issue cannot take. Hutton v. Simjjson, 2 
Venn 722; Fre, Ch. 430; Gilb. Eq. Kep. 
11 . 1 , 120 . 

2. A. clevises lands to her si&ter B. for life, 
remainder to trustees to preserve, etc., re- 
mainder to the heiis of the body of B., 
remainder to her other sister C. for life, with 
remainders to trustees to preserve, etc., re- 
mainder to the heirs of the body of C., 
remainders over. B. died in testatrix’s life- 
time; C, sulered a recovery, and then 
contracted to sell estate. On ‘a bill by C, 
against the pmchaser:— -Held, that B. would 
have taken an estate tail in the premises if she 
had survived testatrix ; and that having left 
an only daughter, C. could make no title, and 
therefore bill was dismissed. Ambrose v. 

3 Bro. F. G. 116, 


i, 0ift to 0’oint Tenants. 

3. A. dc\ihes the surplus of his estate to his 
two ncpijcws, equally to bo dnided between 
them, and appuiiils Ids executor to lay it out 
for their benefit. One of them dit‘d in the 
testator's HfOime. Tht‘ whole deciccd to the 
Eur^Ivor, not to the cxim utois, tlie testator not 
Intending them any bent tit. Voeb v. Jiurrish 
I Vena, 4hM. 

4. Where testator dc\ises four parts of his 
prsonal estate to B. and the childien born of 
her body, and B. had no child at the date of 
the will, hut hafl one child bom affcerwaids 
and B. died in icstatoi’s lifetime Held, that 
the legacy w^as not kq scul ; for B. did not take 

*** joint tenant with the 
child, and that the child took the whole by 
suiTivorship.^ Mufur v. IJntdford, 2 Atk. 220, 

5. One Joint legatee bmng outlawed, a 
fochcil revoked his share. The other takes the 
whole. AiSi^niuder v. AliS'a.uder^ 2 Ves. 04,1. 

0. Devise of residue to A. and B. Codicil 
revokes every legacy, thing, and partas to A. 
B, snail take the w hole* Humplireu \ . 'fauleiiT 
-dnd see Hmrseit v! 

If an estate is limited to two jointly the 
OM ^pable of taking and the other not, he 
V»ts<»|)ableshantakethe whole. Id 138 
devises lands to A. and B. and* 
Irf A. dms m the life of the 

B. ^all take the whole land. Hmis 
' m Abr. 216. 

the» i» joint tenancy under a 
m of the Joint tenants witnesses 
^others teke the whole. Young v. 


one 


9. Gift to Tenants in Commoa. 

9. Testator directed his residue to be divided 
amongst the children of L. D., to wit, I. D., 
E. D., and A. D. .-—Held, that the gift was not 
made to the children as a class, "but as indi- 
viduals ; and that one of them having died in 
the testator’s lifetime, the share intended for 
that child was undisposed of. Bam v. Acs- 
cher^ 11 Sim. 397. 

10. Bequest of a moiety between two. One 
of them dying in testator’s lifetime, no sur- 
vivorship, and his moiety is undisposed of. 
Peat v. Chapmaoi^ 1 Ves, 542. 

11. One devises the surplus of his personal 
estate to four equally, and leaves J. S. executor 
in trust. One of the four dies in the life of 
the testator; his share, as so much of the 
testator’s estate, undisposed of by the will, 
shall go according to the Statute of Distribu- 
tions, Bagwell v. Bnj^ 1 P. W. 700. 

12. A. by his will gives the residue of his 
estate to three of his children, share and share 
alike, as tenants in common, and not as Joint 
tenants. But by a codicil he revoked his 
daughter M. from being one of his residuary 
legatees, and in lieu thereof gave her a pecu- 
niary legacy. This third shall go to the tes- 
tator’s next of kin, and does not belong to the 
two other residuary legatees, as such. Clieshpi 
V. CreMell, 3 Bro. F. C. 246. Affirming S. *0. 
mm. Cmsnell v. Ohmhjn, 2 Eden 123. 

13. Bequest of residuary estate to accumulate 
for ten years, and then to be distributed in 
seven equal shares unto seven persons, named 
in the will, and appointment of tlie same seven 
pei''ons lesiduary legatees, creates a tenancy 
in common, and the share of one dying in the 
testatoi’s lifetime belongs to the next of kin 
of ilie te.statoi*. JVbrman v. Frazer, 3 Hare 
81; 7 Jnr. 763. 

11, Air dator ordered that hi.s real and per- 
sonal property should bo divided into as many 
equal parts as ho should have children living 
at the dale ni his decease, and that one such 
part should be given to or held for each of such 
children. Afterwards he made a codicil re- 
voking and annulling every bequest and pro- 
visiim in his said will in favoirr of Ms daughter 
E.;—H (4(1, that there was no class, and con- 
sequently tliat there was an intestacy as to 
the share of E,, so that E, herself, who, with 
three other children, survived the testator, was 
entitled as one of the next of kin to take a 
fourth part or share of the property originally 
bequeathed to her. Mamsay v, Skelmerdme. 
11 Jur., N. S., 903; 14 W. B. 46; 13 L. T. 
N. B., 393. ' 

15. Gift of share to the children of my late 
coumns ^V. jmd J., share and share alike, at 
their respective ages of twenty-one. This is a 
tenancy in common among those then living, 
and one of Ihom dying in the lifetime of the 
testator that share is lapsed. MaHln v. 
Wdmt, 3 Bro. C. C. 324. 

16. Bequest (charged upon land) to each and 
every the younger child or children of testator 
iivrng at Ms decease, to be paid to sons when 
they shall severally and respectively attain 
the age of twenty-one, and to daugliters at 
that ^e or marriage ; some not to vest until 
the time aforesaid, but interest on the shares 
to be md from the testator’s death, provided 
that, rn the event of any of the sons becoming 
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an eldest son, Ms share should be divided 
amongst his brothers and sisters • — Held, that 
the shares of two daughters who died under 
the age of twenty-one and unmarried did not 
survive to the others, but merged for the 
benefit of the inheritance, the gift not being 
to the younger children as a class. Carroll v. 
Barry, 15 W. E. 212. 

1. A testator gave a sum of money to be 
divided between the relations of his late wife, 
in such shares as if she had died a spinster and 
intestate. The wife had sixteen next of kin 
at her death, five of whom died in the lifetime 
of the testator ; — Held, that those living at the 
death of the testator each took a share, and 
that fi\e shares went to the residuarv legatees. 
Me JSam^s Will, 2 Sim., N. S., 106 f 21 L. J., 
N. S„Ch., 21T; 15 Jur. 1121, 

2. A testator by his will ga\ e several pecu- 
niary legacies, including one to his son E., and 
devised Ms freehold, copyhold, and leasehold 
estates to his sons T. and A. as tenants in 
common, and he appointed them as his resi- 
duary legatees and executors. T. died, and 
by a codicil the testator appointed E. executor 
in the room of T., and revoked the legacies 
given to A. and E. by the will, and he ap- 
pointed them “residuary legatees,” and he 
declared that the freehold and leasehold 
properly comprised in his marriage settlement, 
and which he had power to appoint, should go 
to the residuary legatees, his sons A and E, : — 
Pleld, that the moiety of the real estate devised 
by the will to T. had lapsed and descended 
on A. as the testator’s heir-at-law, he taking 
also the other moiety as devisee under the 
will. Wmdus v, Windm, 6 De G. M. & G. 
m ; 2 Jur., N, S., 1101 ; 26 L. J., Ch., 185 ; 21 
Beav. 373 ; 2 Jur., N. S., 269. 

3. A testator bequeathed seveial sums of 
money to several pecuniary legatees by name, 
including one of BOOl. to his sister, and the 
residue of his personal estate “unto all the 
before-mentioned pecuniary legatees (with 
certain exceptions), to be divided among them 
in proportion to their respective pecuniary 
legacies: — Held, that the residue was not 
given to the pecuniary legatees as a class ; 
and that the testator’s sister having died in 
liis lifetime, the surviving pecuniary legatees 
were not entitled to her share. Me Cf'ibson, 2 
John. & H. 656 ; 31 L. J., Ch., 231. 

By a codicil the testator, after reciting his 
sister’s death, bequeathed 5002. to a tiiistee 
for her children, but was silent as to the 
residue -Held, that the children were not 
entitled to their mother’s share of the residue, 
and that there was an intestacy as to that 
share. Ik 

4. A. devises the surplus of Ms estate to Ms 
two nephews, equally to be divided between 
them, and appoints Ms executors to lay out 
for their benefit. One of them died in the 
testator’s lifetime. The whole decreed to the 
survivor, not to the executors, the testator not 
intending them any benefit. Coe/i v* Bt^ruli, 
1 Tern. 425. 

5. A. by will devises lands to trustees and 
their heirs, in trust that the profits should 
be equally divided between his wife and 
daughter during the wife’s life, and after her 
death he devised the same to the itse of his 
dAgter in tail, with remainders over. The 
•«^ughfjer died during the mother’s life:— 


Decreed, this to be a tenancy in common 
between the mother and daughter; and that 
dm ing the mother’s life the daughter’s moiety 
did not descend or result to the heir, but was 
an interest undisposed of, and in nature of a 
tenancy 2 ^'ur autre vie, and should go to the 
administrator of the daughter, MhiUfps v. 
PMUijJS, 2 Vern. 430 ; Pre. Ch. 167 ; 1 P. W. 34. 

6. Gift to A. for life, and afterwards to 
seven named persons equally, “the share of 
each who shall happen to die to be equally 
divided amongst the survivors, unless A. (one 
of them) should die, leaving children ; in that 
case, I mean that her children should inherit 
the share of the parent.” The seven all died 
before the tenant for life, A. being the sur- 
vivor of them: — Held, first, that the seven 
took equally; secondly, that the children of 
A, took no more than one-seventh ; and, 
thirdly, that the share of one of the seven, 
who piedeceased the testatrix, was undisposed 
of. Canilndge v. Mans, 25 Beav, 409. 

7. Testator directed that at the decease of 
Ms wife (who died in Ms lifetime) his real 
estate and household furniture should be sold, 
and the moneys equally divided “ between my 
nine children.” He then bequeathed his per- 
sonal estate not thereinbefore bequeathed to 
his tiustees, upon trust to get in and convert 
the same into money, and pay and divide the 
same “ equally to and between all my children,” 
except that his eldest son, John, by reason of 
bis becoming entitled to a piece of property 
by a different title, should receive 302. “ less 
than each of my other children ” Held, that 
the gift of residuary personalty was a gift to 
the testator’s nine children as persons desig- 
nated ; and hence that the representative of a 
child who died in the testator’s lifetime was 
entitled to participate by virtue of the 33rd 
section of the Wills Act 1837. Me Stansjidd, 
Stansjicld v. Stmisjield, 15 L. R., Ch. D., 84 ; 
49 L. J., Ch., 750 ; 43 L. T. 310 ; 29 W. R. 72. 


10, 0ift to a Class, 


8. Gift to B. for life, with remainder to the 
children of B. living at his decease equally 
between them, B. died in the lifetime of the 
testatrix, leaving three children, one of whom 
afterwards died in the lifetime of the testa- 
trix : — Held, that there was no lapse of the 
third part of the legacy by the death of one of 
the children of B. after Mm and before the 
testatrix, and that the two surviving children 
were entitled to the whole legacy. Bee v. Main, 
4 Hare 250; 14 D. J., H. S., 346; 9 Jur. 247, 
And see id. 2L 

The testatrix bequeathed 1,5002. to Mrs, 
B. for life for her separate use, with remainder 
to her husband for his life, and with remainder 
to all and every the child and children of Mrs, 
B. living at her decease in equal shares ; after- 
wards, by a codicil, the testatrix revoked the 
said legacy of 1,5002. given by her will to Mrs. 
B., her husband and children, and instead 
thereof gave 1,0002. to each of them upon 
similar trusts for the said Mrs. B., her husband 
and children, as were contained in her will as 
to the 1,5002. The legatee, Mrs. B., died in 
the lifetime of the testatrix, Jeaving her bus- 





nm 
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hmd and seven chiHren. One child afterwards 
died in the lifetime of the testatrix: — Held, 
that the husband and sis children who snr- 
'fiveci the testatiix were entitled to 8,000A to 
fee setfcleil for the benefit of the hnsband, with 
remaincler to the children. As to the legacy 
in respect of any child of lilrs. B, who (if Mrs. 
B. had herself sm-vived the testatrix) should 
lia\e survived the testatrix, and died in the 
lifetime of Mrs. B., queere. Id., 4 Hare 
223. 

1. Bequest to A, B. for life, and after his 
death to "‘all the present born childien of 

A. B, equally.’’ One of them died between 
the date of the will and the death of the tes- 
tatrix :-"H eld, that his share did not lapse, but 
tliat the bequest being to a class, the whole 
was di\isible amongst those who survived the 
testatiix. Leigli v. Leigh, 17 Beav. 605: 18 
Lir. 115 ; 23 L. J., Oh., 2S7 ; 2 W. E. 205. 

2. A testator bequeathed a fund to his 
nephew A. and the children of his late sister 

B, , m tenants in common ; but in case any 
died before the testator leaving issue, his share 
was not to lapse, hiii go to hL executors as 
pait of his igersonal estate. Three of the chil- 
dren of B. died before the testator, and left no 
tssue:— Held, that there was no lapse, but that 
the whoh^ went to the other members of the 
class* ^ AijmmU v* Liickwortk, 33 Beav. B07. 

'i Under a devise of freehold property, 
ummg all such childien of the testator as 
should be living at his death -.--Held, that the 
testator Imving by a codicil revoked the de- 
vise as to one child, that revoked share went 
among all the other children, and <Ud not 
doBcencl to the heir. Shaw v. M'MalioiL 2 Oon. 
k L 528 j I Dr. & War. 131. 

4. A testator ga^o after the death of A., 
OTU) of his children, to sudi of hK other chil- 
dren tiH should be living at the th ath of A. 
Held, this was a gift to a class, and that one 
of the children ha\ing died before the tes- 
tator, the survivors took the whole. Crim v. 
MmeU, i Drew. 215 ; 6 W. K. 271. 

5. Devise to five in foe, to be equally di- 
vided between them, *‘if more than one.” 
One died in the testator’s life :*--TIeia, that 
there wm no lapse, bat that the four survivors 
took equally. Bmid&n v, Ashford, 28 Beav. 609. 

6. Devise and bef|uest to all the testator’s 

children livmg at his dtn ease (without naming 
them), A subsequent codicil confirmed the 
gift, as mentioned in his will, “to his surviv- 
ing ihllclron” (naming them all). One died 
in the ti‘statoi’s liietimo, leaving children 
ivlro the teMator:— Held, that the 

survivorship had lelafcion to the testator’s 
death, and not to the date of the will, and 
that the representatives of the deceased child 
took nothing under the 2 Viet., c. 26, s, 33, 
luilford V. Indiford, 16 Beav. 565; 1 W, B. 

f . A testatrix, having a general power of 
i-w^lntment over a fund which was settled 
m hmhmhmd for life, by her will bequeathed 
thereout ; and the remainder or rosi- 
toe tod, share and share alike, to her 
““'-I mid ItS to **any other*’ residue of 
m mt speoifiedimd disposed 
It to fee Mven, share and toare 
sisters, who might 
her^wllf and toe feequSts 
One of toe 

*’ ^ \ 'I'" ® 

n ^ \ f 


sfeters died in the lifetime of the testatrix, 
who died before her husband: — Held, first^ 
that the lapsed share of a deceased sister 
passed under the general residuary clause to 
the surviving sisters. Hiclison v. Wolfe. 9 Ir 
Oh. B. 141 

Held, secondly, that those sisters only who 
survived the husband /took under the general 
residuary clause. Lb. 

8. The wife of F. S. was the only child of a 
person who was entitled to certain shares in 
the N. canal, which, upon that person’s death, 
were transferred into the names of “ F. S. and 
wife,” the wife having been her father’s ad- 
ministratrix. F. S. was ever afterwards, until 
his death, treated by the canal company as 
proprietor of the shares, and received the 
dividends upon them, and was a member of 
a committee which, by the company’s Act 
of Parliament, was required to consist of 
proprietors of two or more shares. F. S, 
bequeathed “all my shaies in the canal navi- 
gation,” and all other his personal estate, to 
trustees, in trust for his wife for life; and 
after her death, if ho should leave no issue 
(which happened), in trust to apply the same 
equally between all and every his brothers 
and^ sisters, their respective executors, ai 
ministrators, and assigns, absolutely and for 
ever. The testator had no canal shares at all, 
unless those so transferred into the names of 
himself and Ms wife could be considered his. 
Two of his brothers and a sister, who were 
all living when he made his will, died in his 
lifetime: — Hold, that the representatives of 
the brothc‘rs and sister who died in the testa- 
tors lifetime were not entitled to any share 
of his personal estate under his will, but that 
the whole vested in the brothers and sisters 
who survived him SJmttleworth v, Gremes. 
f Wyl & C. 33 ; 8 L. J., N. S., Ch., 7 ; 2 Jur. 

9 Testator gave 3001 to A. if living, and if 
dead the 300/. to become part of the residue. 
The will contained a gift of the residue to B.,' 
C., D., and A. if Ih ing. A. was dead at the 
date of the will •—Held, that the gift to A. 
had not lapsed, but was contingent upon his 
being alive, so that the residuary legatees, and 
nut the next of kin, took the share to which 
he would have been entitled. Me Hombv 7 
W. B. 729. 

10. By a marriage settlement funds were 
sett ed upon the wife for life, with remainder 
to the ohiMrcn of the marriage in equal shares. 

to be a vested interest at their ages of 
twenty-one years,” with a gift over to the 
husband m the event of all the children 
dying under tvventy-one, and a reversion to 
the settlor m the event of there being no 
cniiu born, but no clause of survivorship and 
accruer as to shares of children dying under 
tvventy-one. There were five chiltem of 
whom four attained twenty-one, and the fifth 
died an infant; — Hold, that the whole fund 
vested m tlio four children who attained 
^ 

in feequeathodhis residuary estate 

in trust for all and every his children and child 
then born and thereafter to be born, who being 
a son or sons should attain twenty-one. w 
feeing a daughter or daughters should attain 
r marry under that age, in equal shares as 
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tenants in common ; and if there should be ! 
but one child, then the whole in trust for that 
one child. And he declared that the share to 
which each of his daughters, on her attaining 
twenty-one, or marrying under that age, should 
become entitled under the trusts aforesaid 
should be held by the trustees in trust for 
such daughter for her life, and afterwards for 
her children: — Held, that the children of a 
daughter who died in the lifetime of the 
testator did not take any interest. SteivaH v. 
Jones, 3 Be a. & J. 532. 

1. An aunt ga\e peisonal estate in trust for 
all the nephev\s and nieces of her late husband 
who weie IHing at the time of his decease, 
except A. and B., as tenants in common. Two 
nephews, who would otherwise have taken 
under the bequest, died before the testatrix* 
one before and the other after the will : — Held, 
that the gift was to a class, and not to de- 
signated persons, and theiefore that there was 
no lapse, but the fund was divisible among 
those of the class who survived the testatrix. 
JDimond v. JSostoeli, 10 L. R., Ch., 358 ; 23 W. E. 
BBi; 33L.T.,N. S., 217. 

2. A father made a general gift by will of 
his real and personal estate to tiustees upon 
trusts for sale and conversion, and to hold the 
proceeds in trust for all his childien who being 
sons should attain twenty-one, or being daugh- 
ters should attain that ago or marry, the share 
of each of Ms sons to be for his own absolute 
use and benefit. And he directed that the 
share of each of his daughters should be held 
upon trusts in eSect for herself for life for her 
separate use, and after her death for her chil- 
dren. The will contained pro\isions for sub- 
stituting the issue of sons djing in the lifetime 
of the testator for the sons, but no similar 
provision for the case of daughteis. A daugh- 
ter having died in the testator’s lifetime leaving 
chil^en who survived him: — Held, that tho 
gift of the daughter’s share did not fail, and 
that her children were entitled. Me Speahiian, 
Xfnmorth v. Fnealman, 4 L. K., Ch. D., 620 ; 
46 B. J., Ch., 608; 25 W. E. 225; 36 L. T., 
H. S., 731. 

3. In gifts to a class the true rule is that 
those membeis take the whole who are capable 
of taking, however the incapacity of the others 
may arise. Coleman v, Jarronii 25 W. E. 137 ; 
35 B. L, H, S., 614. 

Where there was a devise to the children of 
the testator’s late brother who should he living 
at his decease, or who should have died in his 
lifetime leaving issue living at his death as 
tenants in common :~HeM, that the smvivois 
took to the exclusion both of ^ the issue of a 
child dying in the testator’s lifetime and of 
the testator’s heir-at-law, Ib, 

4. When there is a gift to a class, the rule 
is that those members of the class who are at 
the testator’s death capable of taking, take the 
whole, the gift being construed as showing an 
intention on the part of the testator that the 
class shall take so far as the law allows. Me 
Colemm, 4 B. E., Ch. B.,165 ; 46 B. J., Ch., 33. 

Where a gift is to a class, either as joint 
tenants or as tenants in common, the shares of 
members becoming incapable of taking, for any 
reason, before the period of distribution, do 
niqt lapse, but are divisible among the rest of 
Class* lA 

I jA testator devised five freehold houses to 



** all and every the children of my late brother 
J. 0, who shall be living at my decease, or 
who shall have died in my lifetime leaving 
issue living at my death, in equal shaies.” By 
a codicil, after reciting that some of the chil- 
dren of his late brother J, C. had lately died 
without issue, he revoked his previous devise, 
and devised one of the houses to A., and the 
remaining four in the same terms as the 
original devise. Four children of his late 
brother were living at tho testator’s death, 
and one other child died in his lifetime leaving 
children living at the testatoi’s death : — Held, 
that the four cMldren who survived the testa- 
tor took the whole propeity. Id, 


aassmft. What Amounts to.-\ SeeXXXIB 


Gips to Executors ] See BxECtJTOB AHD 
Administeatoe, VIII. iix. 


11. Gift to a Class and Xamed Individuals, 


6. Bequest of residue to tho childien of A., 
the children of B., to C .to tiie childien of B., 
and to E , in equal shares. Eevocation by 
codicil of the gifts to C. and to the children of 
A., with a cleclaiation that they should not 
be residuary legatees: — Held, the gift of 
residue was to the residuaiy legatees as a class, 
notwithstanding that some of the individuals 
to take were named ; and that the effect of the 
will and codicil, taken together, was to give 
all the residue to the legatees whose bequests 
were not revoked, Clarh v, MMllips, 17 Jur. 
886 . 

6. A testator bequeathed the residue of his 
X>roperty equally to all and every the children 
of E. B. and B. B. who should be living at his 
decease, and to ten other persons by name ; 
and one of the latter died in the testator’s life- 
time : — Held, that the ten persons named were 
not members of a class, and that the share of 
the deceased legatee lapsed. Clarh v. Fhill Ips 
(17 Jur. 886), commented on. Me Chaplm, 33 
L. B, Oh., 183. 

7. Bequests to a brother for life, and at his 
death to be equally divided amongst his 
surviving children “ and my niece B. ” : — Held, 
that this was not a gift to a class; and, B. 
having died in the life of the testator, that E.’s 
share lapsed. JOrakeford v. JDmheford, 33 
Beav. 43. And see AspinaU v. Mmkmwih, 35 
Beav. 307. 

8. A gift in a will “ equally amongst aE the 

children of E. W., the child of W, W. and B,, 
his wife, and A. W., the widow of H. B. W., 
share and share alike,” is not a gift to a class : 
— Held, therefore, that there was an intestacy 
as to a share of the child of W, W. and B., his 
wife, such child having predeceased the tes- 
tator, Me Allen, v.A#^5*,44B,T.240; 

29W.E. 480. 

9. Where there was a gift of residue among 
such of the children of A. as are now alive, and 
fourteen named persons, and there were no 
children of A. -Held, that there was no lapse, 
but the residue was divisible among the fourteen 
persons named. Me BjnUer, SpiUer v. Madges 
or Madge, 18 B. B„ Oh. B., 614 ; 60 B. J., Ch., 
750 ; 45 B. T. 41 ; 29 W. E. 782. 

10. Testator devised, that in case of failure 
I of issue descending from himself and Ms wH Ci 
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a trustee and Ms heirs should stand seised of 
freehold lands, for the nse and benefit of B. W. 
and his children, shaie and share alike, at his 
disposal. B. W* died in testator’s lifetime: 
— Held, that the children ot B. W. took the 
entire interest in those lands as tenants in 
common. Maijes v. Ward, 2 Eidgw. P. 0. 
SB, 

1. A testator gave freeholds and leaseholds 

to trustees, upon trust to pay the income to G. 
for life, or at their discretion to invest it, with 
remainder to his children, and in default of 
children, on trust to sell and divide the produce 
in manner afterwards directed. He made 
similar gifts for the benefit of his other 
childien and their issue, and directed the 
trustees to divide the produce in sixths, and 
apply one-sixth to the purchase of an annuity 
to 0 . G, died without children, and the trustees 
sold :*“«-Held, that the one-sixth of the product 
of the sale was undisposed of, and went to the 
ne^rt of kin of the testator. Walters v, Corve, 
m Jur, T64. ‘ 

2. A testator having five daughters gave a 
legacy to one, and the residue to the remaining 
four (by name) *‘and their issue but he 
afterwards directed that any subsequent born 
daugliters and their issue should bo entitled to 
equal feliates with tlie four daughters. One of 
the four died without issue in the life of the 
testator Held, that tiiero was no intestacy, 
that the daughters took as a class, and that 
those wlio sur\!vcd took ahsoiuteh^ Me Btan^ 

frmfB, 27 Bcav. 201. 

a. A testator by lus will gave his residuary 
estate to trustees in trust for five of his childien 
fnaming them), and such of my child or children, 
If any, hereafter to be born as shall attain the 
age of twcnty-mie jeais or many, in equal 
stiares as t(‘naiits in common, but subject as 
to the share of any daughter, whether now 
lumg or a child hcieafter to be born, to the 
trusts following. The testator had six cliildren 
& only^Mz., the five named and one other — all 

I ; of whom had attained twenty-one at the date 
|i- M the will. Two of the five named died in the 

i hfetime without issue Held, that 

I i and not to in- 

I aiVMuals. Me Bfanimpds Trmts (27 Beav. 201) 

teltowea. Me Jmlksmi, Skiers v. Aslmmth, Z2 
W. E. 194, 

4. Testator gave to trustees all his estates 
tifxm tinst to sell, and directed that the 
proceeds of sale should be part of his per- 
sonal estate and be subject to the dispositions 
concerning his residual y estate, and after 

another to 
B.— he gave the residne 
unto and equally amongst all the children 
of Ms brotlier-in-Iaw, J. B., and the said 
H, A„ and directed that the same should be 

tije testator, leaving children 
' if ^ children 

' tru .V®® testator’s death: 

14 —Held, that II A. would, if living, have 

i ^ ^ residue and not his 

If f f I ^ before the 

ISl'' * have taken 

sttmvmg residuary 

' * I ^ i'eatksr. 


13' Gift to Creditor, 
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5. Testator by his will declared that one 
fifth of the residue of his personal estate 
should be divided amongst certain of his 
creditors named in a schedule to his -will. 
The schedule contained both the names of 
the creditors and the debts due to them re- 
spectively Held, that the parties so named 
in the schedule were not to be considered as 
legatees, but strictly as creditors, and con- 

: seqiiently that the representatives of such as 
died in the testator’s lifetime were entitled to 
the benefit of the will. Willlamso?!, v. JVavhr, 
3 Y. & Coll. 208. ^ * 

6. The testator gave the residue of his 
estate to trustees, upon trust to divide the 
same amongst the several persons who were 
his creditois at the time he executed a certain 
conveyance for their benefit, their executors 
and administrators j such payment and pro- 
vision to be made to and amongst such persons 
respective^, their respective executors or ad 
ministrators, ratably and in propoiLion to the 
quantum oi amount of the original debt or 
debts due from him to such person or persons 
respectively: and it any person or persons 
claiming under such bequest should not give 
notice of such claim to the trustees within 
two years of the testator’s decease, such share 
or shares of the residue to go to certain 
residuary legatees r—Held, that the residue 
was to be divided into parts corresponding 
m number and proportion with the original 
debts ; that the shares attiibuted to the debts 
of executors who died n the lifetime of the 
testator did not lapse by their death: that 
the surviving partners were the persons to 
receive and give receipts for the share of the 
residue attributed to a joint debt, and that it 
was not necessary, before carrying over the 
snares m this suit, to inquire into the state 
or the accounts as between the surviving** and 

the deceased partners* 
that a claim made by the representatives of a 
partner beneficially interested in a joint debt 
was a sufficient claim, although such partner 
was not the last sumvor of the partners in 
the firm to which the debt was owing : that 
the share of the residue attiibuted to a debt 
m respect of which no claim was made* 
belonged to the residuary legatees : that the 
mount of the residue, whether as exceeding 
or falling short of the amount of the unpail 
debts, dM not afiect the construction of the 
will. Mhhps V. P»>, 3 Hare 281: 13 
ij. j., JN. to,, uh,, 445, 

SemMe, that the trust must be considered 
^ mixed principle of 
bounty and obligation, and that the will must 

of deWsrij directing payment 

Qxtare, as to the construction of such a 
bequest if the debts had all been paid in fan 
before the date of the will. 2 J. ^ 

/. Testator bequeathed 1,0002. to the trustees 
of a chapel “ towards the reduction of tSir 
and after certain oife? 
toifts he bequeathed the residue of Ms personal 
estate to the treasurer of the fund called the 
b. luna. He then charged all Ms lesamV^* 
<^^hritable purposes on fifa 

real estate to trustees upon tmsts for 
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with a direction to apply the proceeds in part 
payment of the legacies bequeathed by his 
will^ and not being charitable. On a suit 
instituted for the administration of the testa- 
tor’s estate, and the usual inquiries having 
been directed, the chief clerk found that the 
testator had no real estate, but was possessed 
of some Tothill Fields Improvement Bonds, 
leaseholds, and considerable personal estate. 
That there had been a debt on the chapel 
which had long before the date of the testator’s 
will been paid off. That there was no fund 
answering to the exact description of the S. 
fund ; but there were two funds, the W. fund 
and the T. fund, the names of which were 
nearly resembling the S. fund, and the objects 
of which were somewhat similar. On the 
several questions arising in the suit : — Held, 
that though the debt on the chapel was dis- 
charged, the gift to the trustees was good. 
That as there was no contest between the W. 
fund and the T. fund, there was no intestacy ; 
but that the T. fund, as the W. fund did not 
dispute it, was entitled to the gift to the S. 
fund, although the leaning of the Court was in 
favour of the W, fund. That the leaseholds 
must he applied as far as they would extend 
in paying the legacies not charitable, that the 
deficiency must be made up and out of the 
residuary personal estate, and that the Tothill 
Fields Improvement Bonds were not within 
the Statute of Mortmain. Bunting v. Marnott^ 
19 Beav. 163. 

1. A testator, who had been bankrupt, and 
had obtained his certificate thirty years 
before the date of his will, directed by his 
will that all his debts should be paid, including 
the debts proved and not paid in full in the 
bankruptcy, and directed his executors to pay 
to the official assignee in the bankruptcy, in 
trust to pay all such creditors, so much money 
as would make the dividend in the bankruptcy 
equal to 20s. in the pound -Held, that the 
benefit thereby intended to be conferred on a 
creditor did not lapse by his death in the 
testator’s lifetime. Be Soweriy, 2 Kay k J. 
630; 7 Be G. M.&G. 429. 

2. A testator by his will directed his just 
debts to be paid, including “the unpaid-in-full 
debts proved on the estate of” himself and his 
father, who were bankrupts in 1822 ; and he 
directed Ms executors to pay to the official 
assignee, in trust for all the creditors under 
the commission, so much money as would 
make the dividend equal to 20.?. in the pound 
on the debts so proved :—*Held, that the 
official assignee was entitled to receive the 
amount found to be due to the creditors, less 
legacy duty; and that the shares of those 
who died before the testator did not lapse, but 
were payable to their representatives. Bufmr 
V. Martin, 5 W. B. 277 ; 26 Ii. J., Ob., 216 ; 
8 Jui., H. S., 397. 



18. Gift to Debtor. 


% A. devises to B. 400^. which he owed him, 
provided he should thereout pay several sums 
to h,h children ; the rest he freely gives Mm, 
bixpi directs Ms executors to deliver up the 
and not to claim any part of the 
debts, but to give such release as B., Ms 
executors, etc., should require. B. dies in the 
VOL. Till, 
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life of A. : — ^Decreed, this was a lapsed legacy. 
BUlot V. Davenport, 1 P. W. 83 ; 2 Vem. 521. 

4. “ I return A. his bond,” in a will, is not a 
release, but a legacy ; and having lapsed, the 
bond remains in force against a surviving co- 
obligor. Maitland v. Adair, 3 Ves. 231. 

5. J. bequeathed in these words : “ I give to 
N. the sum of 400Z. which he owes me on 
mortgage of his estate in Shropshire, and I 
further order my executor to give him up all 
bonds owing from him to me, and which shall 
be found in my custody at my decease, with 
all interest due thereon.” N. had given the 
testator a bond as a collateral security for the 
mortgage monej^ N. died before the testator. 
This IS a lapsed legacy, and the executor of N. 
must pay the money. Toplis v. Baker, 2 Cox 118. 

In Older to prevent a legacy from lapsing by 
the legatee’s death, it is necessary to substitute 
another legatee in his stead. Id. 119. 

6. Bequest by obligee to one of joint obligors 
of debt due on bond in these terms ; “ I remit 
and forgive to A. the sum of 500?., which he 
stands indebted to me on his bond; and I 
direct said bond to be delivered up to him 
and cancelled ” : — Held, merely a personal be- 
quest to A., and lapses by his death in lifetime 
of testator; therefore surviving obligors and 
representatives of A. are not released from 
bond. Izon v. Butler, 2 Price 34, 

7. Where a testator forgives a debt it will 
not be good against creditors, but against an 
executor it may ; and if an action should be 
brought for it, the Court will grant an injunc- 
tion. SiUhorp V. Maxon, 3 Atk. 581. 

Plaintiff’s grandmother by her will foi^ave 
her son-in-law 0. a debt of 500?., due to her 
on bond, which she desired her executors to 
deliver up to be cancelled. The legatee died 
in the life of the testatrix Held, that 
plaintiff, as representative of C., should have 
the benefit of the discharge of this debt, and 
decreed that the bond should be delivered up 
to be cancelled. IK And see S. 0. 1 Ves. 49. 


14, Gift over after an Absolute Interest. 
Death of First Donee. 


8. If a testator possessed of a specific chattel, 
or chattel real, bequeath it to A. and the heirs 
of his body, and in default of such issue to B.* 
the death of A. in the testatoPs lifetime with- 
out issue does not enable B., though surviving 
the testator, to take under the will, but causes a 
lapse, Marrn v. Dams, 1 Colly. 416 ; 9 Jur. 269. 

9. Bevise of 100?. and of 60?, per annum to 

A. and Ms heirs, and if A. die without heirs 
then to a chanty ; A. dies without issue, living 
the testator; the wiE void as to the whole, 
and the charity cannot lake. v. 

mu, 2 P. W. 369. 

10. A legacy to the testator’s daughter, with 
a gift over, in the event of her d3ring Un- 
married, to such of the testator’s other chil- 
dren as she should appoint, and in default ol 
appointment to and amongst Ms other chil- 
dren equally, is not an absolute gift, and 
does not lapse by the death of the daughter 
unmamed in the lifetime of the tetfcator; 
and consequently, the power of appointment 
not having been exercised, one of the tes- 
tator’s other children was held to he entitled 
to a distributive share of his sifter’s legacy? 

u 
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with interest in the absence of laches on to 
mrt, from the death of the testator m 184., 

according to the express trust in the will. 
Memti V. mieft, 5 Ir. B , Eq . 298, 

L k testator gave all bis residuary estate 
to bis wile, ber heirs, executors, and admini- 
strators; but **if she should die intestate,” 
then o^er. The wife died in the testator’s 
lifetime :-Held, that the gift o\er was im- 
operati\e, and the bequest lapsed. Hughes 
V, Mllh^ 1 Jur , F S , 316 ; 24 L. J , Oh , 351 ; 
20 Beav, 193 ; 3 W E. 310. And see Andrew 
V. J ndfefv, 1 Colly, 690, 

2, A tebtator ga\e and devised to his 
brother all his leal and personal estate and 
effects wdmtsoever and wheresoever, with full 
power to dispose thtreof by deed or will, and 
then provided that if his brother should not 
dispose thereof the real estate should go to 
H, for life, with numerous limitations over. 
Be then bequeathed his toniture, etc,, to 
executors, as heii looms, and gave all the 
residue of his estate and effects to the ex- 
ecutors upon trust, after the decease of the 
survivor of Ins brother and himself, to soil 
and dispose t icreof, and invest in other real 
estates to be settled to the same uses as he 
had declared concerning the real estates 
devised by his will, with powers of invest- 
ment in the meantime. The brother died 
before the testator. On the death of the 
testator in 1803 IL entered into possession, 
and held the estates tiB his death in 1869. 
On the death of H. the persons entitled under 
his will took pf)fesession of the property, which 
was then claimed hy the persms entitled 
under the Imdiaf urns in the will of the 
original testatoi - Held, that though the first 
clause in tin will amounted to an absolute 
gift, the wjole will showed a char intention 
to give the testator's hiother an estate for life 
only with ,a |iov\fruf appointment, and that 
as that power of api>ointment had not been 
exercised, the limitations o\er took effect. 
Me ^Hnger^ Sham v. 6 L. B , Oh. 1)., 1 ; 
40 K d., Oh, C33 ; 37 h. T. 233; 25 W. B. 81,5. 

BmhU, that if no such intention had 
appeared on the wiU, the limitations over 
would have taken effect, as the brother died 
in the lifetime of the testator, lb. 


II, AUCEDEBATIOH Of BEM,AEOTBES. 


3, Bevisi when the deviKSce attains twenty- 
one, a resulting trust for the heir until that 
|)miod, and, by tlm previous death of the 
devisee, the remainder aceeleiated. ntamhers 
V BraiUfofd^ 18 Tes, 368. Affiimcd 10 Ves. 


4. The words “from and immediately after 
his decease,” following a limitation for life, in 
geneml point mi the older of limitation 
iMfmmi v. taimofi ; Lmnson v. Hie, 
§ » M. 4 a 754 ; I Jnr., F. S., 49: 24 
OK 16; 3 W. B, 31; 3 Eq. Eep. 43, 
L, I, OK m; IT Jur. 1044, 
lipj 3 Jw ^ S2. And see drHck v. 

$ lestftter revoked a limita^ 
9© ii^; Mich vrai foBored hj those 
lil'Wequeht 


hold estates to trustees, in trust (subject to 
an annuity to his wife) to pay the rents and 
profits thereof to his son for life ; and from 
and immediately after his decease to stand 
possessed of the same in trust for his (the 
son’s) first and other sons in strict settlement. 
By a codicil to his will the testator revoked 
such gift in favour of his son, and in lieu 
thereof gave him. an annuity. lie made no 
further disposition of the rents of the estates 
during the life of the son — Held, that the 
revocation of the estate for life operated as an 
acceleration of the estate in remainder, which 
took effect immediately, S. 0. 17 Jnr. 1172, 

5, Lands were settled to the use of a man 
for life, lemainder in fee to such one or more 
of Ins children as he should by deed or will 
appoint, and in default of appointment to the 
childien equally. The father by his will 
de\ised the lands to his wife for her life, upon 
condition that she should thereout maintain 
and educate his children in such manner as 
his executors should think proper ; and that, 
at the end of every year, whatever sum should 
be in her hands, after defraying all necessary 
expenses, should be accumulated in order to 
form a fund for payment of the legacies there- 
inafter given by him ; and he gave to each of 
his younger children 500Z., and devised the 
landvs to his eldest son in tail, with a direction 
that if at the death of his wife, there should 
be accumulated a sufficient fundforthe payment 
of thelegaeies,thoselands, together with certain 
other lands not the subject of 1 he power, should 
stand chaiged with the deficiency Held, 
tliafc the devise to the eldest son was nojj in- 
validated by the previous devise to the wife, 
although the devise to the wife was void, as 
an excess of the ])ower. Ct'OzleT v, Crozier^ 5 
Ir. Eq ll 540; 3 Dr. &: War. 353. 

6 A will clliected a settlement to be made 
of the G, estate, which should contain a shift- 
ing clause, prov irling, that if any poison taking 
thoG estate should not le-settle the Be Ligno 
estate (acquired thiough another title) to like 
uses, the G. estate should go to such uses as 
if the limitation in his favour had not been 
inserted It also directed the inseition of a 
name and arms shifting clause in a very 
different form. A,, a tenant for life with 
remainder to his children, refused to re-settle 
the Be Ligne estate, and he had no issue 
Held, theicupon, the next remainderman was 
entitled to the rents of the G. estate until A. 
died or had issue. HMyneourt v. Bregoru, 34 
Beav, 30. ^ 

7. There is no case in which the contingent 
estate of a remainderman has been accelerated 
for the pmyose of giving him a right to rent 
accrued prior to the time when his estate took 
effect, Sidney v. Wiimer, 25 Beav. 260. 

8 A testator appointed, under a general 
pf !W or, real estate, and dev ised other real estate 
to his wife and her assigns dining her life, 
and after her death to his son, with a proviso, 
that if his wife should do, make, or execute 
any deed, mhtter, or thing whereby she should 
be depiived of the rents and profits, or the 
power or right to receive, or the control over 
the &mn% so that her receipt alone should be . 
a sufficient discharge for the same, her life 
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estate to h!s wife for life for her separate ase, 
independently of any future husband. The 
wife married again without making any 
settlement: — Held, that notwithstanding the 
limitation to her and her assigns,” and the 
allusion fco a future husband in the codicil, 
the wife’s life estate was forfeited by her 
second marriage ; and that the remainder both 
in the appointed and devised estates was 
accelerated. Cmve7b v. Brady^ 4 L. E., Ch., 
206 ; 38 h. J., Ch., 345 ; 16 W. E. 606. Affirm- 
ing 39 L J., Oh., 905 ; 4 L. E„ Eq., 209; 15 
W. E. 952. 

1. Gift to the testator’s daughter of real and 
personal estate “ during her lifetime, and after 
her decease the property to be equally divided 
between her children on their becoming of 
age ” :--Hcld, that, as regarded the real estate, 
the gift to the children was strictly a re- 
mainder, and that the construction as to the 
personalty followed the same rule as the 
realty; and, therefore, that, the gift to the 
daughter being void on account of her having 
attested the will, the gift to the children was 
accelerated, and took effect immediately, JuU 
V. Jacobs, 3 L. B., Ch. B,, 703; 35 L. T. 153; 
24 W. E. 947. 

Held, also, that the remainder to the daugh- 
ter’s ohiidron created vested interests. Ib. 

2. A devise expressly conditional upon 
particular contingencies in defeasance of a 
preceding absolute devise will not take effect by 
acceleration wffien the prior estate is avoided 
by an event which is in no way comprised 
within the conditions specified. McCarthy v. 
McCarthy, 1 L. E., Ir., 189. 

3. The same rules as to acceleration which 
relate to real estate do not apply to personalty. 
However, under a gift by wiE of money out of 
which there was to be set apart as much as 
would produce an annuity of a certain amount 
to be paid to A. for life, with a gift over after 
A.’s death of the sum set apait, and a revoca- 
tion by codicil of the annuity given to A. ; — 
Held, that the interest of the persons entitled 
under the gift over was accelerated and took 
effect at once without waiting for the death 
of A. Mavestaff v. Austin, 19 Beav. 591. 

4. A testator, by a will dated in 1832, 
devised lands to T. during his natural life, 
and &om and after his decease unto his eldest 
son, if he should have arrived at the age of 
twenty-one, and in default of his ha-ving a son 
then over. The legal estate in the lands was 
outstanding. T. died, leaving an eldest son, a 
minor: — Held, that on the death of T. the 
oldest son took an estate in fee, liable to be 
divested on his death under the age of twenty- 
one, with an executory devise over in that 
event to T. in tail. An^rm v. A mlrm, 1 L, E., 
Ch. B,, 410; 45 L. J., Ch., 232; 34 B. T. 82; 
24 W. E. 349. 


Aeeelemtion of Pomers,'] Bee PowEE, III* 
Blglii to Interim Bents mid Profits* In 
^enerat^ See LII. 


III. lOTEEEsxs vmmmm of. 



1. Title of 

2. mie of Pfext of Kin, 7896. 
w of Trustee, 7897. 

S7ibject to Charges or for Purposes 
, which Pail, 7m* 


1. Title of Heir. 


(a) In General, 7895. 

(&) Attempts to Bxelude, 7895. 

(o) Disinherison by Implication. See L. post 
(d) Title to personalty where no Kext of Kin. 
See Cbown, V. 


(a) In General. 


6. In case of the lapse of a real estate the 
heir takes. Cambridge v. Bous, 8 Ves. 25. 

6. W. H. by will devised the perpetual 
advowson of S. to W. C., upon trust to present 
his son to the Eving ; and that, if the church 
shall next after his death be full of an 
incumbent, then to soil the perpetuity, and 
bo apply the profit arising from the sale first 
to the payment of debts, and then to distribute 
the surplus in thirds to his daughters. The 
trustees presented the son, who died before 
the advowson was sold, leaving an infant 
daughter, who brought her bill, insisting upon 
a resulting trust in tho advowson to her, as 
heiress-in-law, after debts and legacies paid : 
— Held, that the whole legal estate being 
devised away there could be no resulting 
trust for the heir, Hamhwis v. Chappel, 1 Atk. 
621. 

At common law, where an estate is devised 
to trustees and their heirs, the whole is gone 
from the heir ; but in equity there may be a 
beneficial inteiest remaining to the heir upon 
the trust. Id. 622. 

It is a certain rule in equity, that where an 
estate is charged with an incumbrance for 
payment of debts, and after such payment 
the surplus is given over, the whole property 
vests in the residuary legatee. Ib. 

7. A testator died in 1821, having devised 
and bequeathed his real and personal estates 
to trustees upon certain trusts. In 1826 a 
bill was filed for the execution of the trust as 
to the personal estate. In 1847 a supplemental 
bill was filed, raising questions on the will, as 
to the real estate, in which the heir, who was 
then unknown, was interested; and in 1849 
another supplemental bill was filed to bring 
the heir, who was then asceitained, before tbe 
Court: — Held, that the heir was barred, by 
lapse of time, from claiming the real estate 
adversely to the trustees ; hut that he was not 
barred from claiming part of the I'cal estate 
as being, in the events that had happened 
undisposed of and held by the trustees ie 
trust for him. Bimmmbs v. BudalL 1 Shma 
H. a, 115; 15 Jur.162. 


Q) Attemjjts to Kxclude* 


8. A testator gave his real and pereohal 
estate to trustees for his sister. By a 
he gave a legacy to his eldest nephew, whoi4 
he called his heir-at-law; and he directed thhi 
the codicil should not give to his trustees, &!c 
the benefit of his sister, any after-acqumef 
freeholds or copyholds; but that the same as 
to freeholds should descend to his hei;r-at-law, 
and as to customary estates to his CTOtomar^ 
heir. At his death his sister was hfs heiress* 
at-law and customary heir:— Held, that sm 
was not excluded from taking by descent the 
after-acquired copyholds* GmU v, GmU^ 


Beav. 89L 
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1. A !»»» intention, or even negative words, 

■will not exclncle an heir-at-law from insisting 
on a resnlting tinst ; bat a man, by empower- 
ing Other persons to dispose of his estate, 
dLsinhetlts his heir as much as by his own 
actual disposition ; therefoie where a testator 
appoints his executor to sell his estate, it is 
turned into peisonal assets, and leaves no 
resaltmg linst foi the hcii ; but if the testator 
says, “I will my heir shall sell the land,” he 
i« not obliged to sell it. Cooh v. Dneftenfield, 
3 Ath r>6t5, 568. 

2. Upon a devise of personal and real estate 
for sale, to be held by the trustees as a fund 
of personal estate only, and no part by reason 
of any event to lapse or result for the benefit 
of the heir-at-law; and the testatrix, after 
bequeathing certain legacies, directed the 
residue of her estate to be paid and applied 
as she should thereafter appoint, and she 
made no appointment : — Held, that the heir 
was entitled to the proceeds of the real estate 
undisposed of by the will. Fitch v. WeVer, 6 
Hare Ufij IT L. J., K S., Ch., 361; 12 Jur* 


% itl© of Hext of Korn 


(a) 1% General, T896. 

(&) AUem^U tc Mxckde, 7896, 


In General 


and shortly afterwards died without issue-— 
Held, that her husband, who had taken out 
administration to her, and not the testatox’s- 
nephews, was entitled to the fund. Hawhim 
V. MawhinSi 7 Sim. 173. 

9, A testator directed his trustees to sell 
his leaseholds, and stand possessed of the 
moneys to arise therefrom as part of hxs 
personal estate. He gave the residue of hxs . 
peisonal estate to trustees, and directed them 
to sell his real estate and to stand possessed 
of the pioduce of the sales of the real estate, 
and of his leasehold estate, and of his residuary- 
personal estate, upon the trusts thereinafter 
declared. As to one equal fourth part thereof, 
in trust fox A. *, as to one other equal fouxth 
part thereof, in trust for B. and her children ; 
as to one other equal fourth part of the residue 
of the moneys to arise from the sale of his 
real estate, upon trust for 0, and her childien ; 
and as to the remaining equal fourth part 
of the residue of the moneys to arise from 
the sale of his real estate, upon trust for B, 
and hxs children. He then gave power of 
maintenance and advancement for the chil- 
dren, in which no distinction was made between 
thodiferent fourth parts:— Held, that there 
was intestacy as to two fourth parts of the 
leaseholds and personal estate. Fe Seymour^ 
U Jur. 585. 


(&) Attempts to Emlude. 


8. f be legal interest in a lapsed legacy is 
in the executor j but the beneficial is in the 
next of kin of tlie testator. Omen v. Owen, 1 
Atk 496. 

As an heir does not take real estate by 
the intention of bis ancestor, but by act of 
law, so, with regard to the personal, the next 
of bin take in suceession al mfistato, and not 
% the intcmtion of the testator, Ih 

4. A legacy to the next of kin does not 

him from taking the residue. Atf,» 
V, Fmehm, Ambl. 568. 

5. fhe next of km of a party who died 
leaving a eCKlicil, but no will, allowed to take 
the iwldue, upon giving recognisances to 
refund in case a will should be found, 
BahweU v. Tagart, 3 Y. & Coll. 173 ; 2 Jur. 
699. 

6* Beskluary bequest cancelled by sinking 
through with a pmcil all the general descrip- 
tion, with notes In pencil in the margin, 
indicating alteration, and a difiorent disposi- 
tion of cerfeiin articles, a resulting trust for 
the next of kin. Meim v. Me)iee, IS Yes, 348. 

7. The next of Mn stands as to personalty 
In the same position as the heir-at-law as to 
iwidty, and the person claiming against him 
must make out Ms title. Underwood v, Wim, 
4 De Q. M. & G. 633; 1 Jnr., N. S., 169; 21 

S, Testator gave a sum of money to trustees, 
In trust only and for the use and benefit of 
“Apted daughter, and which he desired 
M pid to her and to be settled on her 
felfilfe. In case of her marriage, or In 
^|lld ttht many then the Interest of 
yestod & Covemment se- 
I'lb/bh pi4 to her, and In the event 
then t&i 


10. Where the reis no gift of the undisposed- 
of residue, a testator cannot b;^ negative words 
exclude ono of his next of kin from partici- 
pating in it Johnson v. JoTimon^ 4 Bcav. 318« 

Where a will declared that testator’s widow 
and her child shall be cut ofi from all part of 
my property,” but contained no disposition of 
the propel ty, it was treated as an intestac},. 
and the widow and child held entitled to a 
share of the undisposed of residue. It. 

11. Testatoi gave real and personal estate to 
one daughter, m satisfaction of her child’s 
part of whatsoever more she might have 
expected from him or out of his personal 
estate; he also gave a provision to Ms wife 
in Ml of her dower, thirds, or other claim at> 
law or in equity, or by any local custom, to- 
any other pait of his real or personal estate : 
the residue to Ms other daughter. Upon hex* 
death in his life, he by codicil gave it according 
to the appointment of his wife. The power not 

: being duly executed, the residue goes according 
to the statute as undisposed of, and the widow 
^ and daughter are not barred. Pkhermg v,. 
Stamford (LorJ), 3 Yes. 355. Affirmed id^ 
492. And see 2 Yes. J, 272, 581. 

12. A. devises to B. and 0., his wife’s children^ 
as he called them (not owning them to 
his), ten shillings apiece, and no more, and 
gave the children that he owned conBiderahle 
legacies. B, and 0. shall come in for a share- 
of the undisposed surplus, for the wotd^^ Of 
exclusion must be taken strictly, Tmhell v* 
Jeffermjs, Pre. Ch. 170. S. 0. mm» TmMl v„ 
Breton, 5 Bro. P, 0. 51. 

13. A testator gave Ms residuary real and 
personal estate to trustees for his five sons asi 
tenants in common, and by a codM revoked 
and made void all the trusts in bis will con- 
tained concerning his residuary estate, so 
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as the same trnsts related to his son B., or his 
interest therein, and in lieu gave a pecuniary 
legacy Upon trust for R., his wife and childien ; 
and if B should have no children, he directed 
that the legacy should sink into the residuary 
estate, hut so that R. or his representatives 
should not take any share or interest therein : 
—Held, that the testator died intestate as to 
the tiusts of one-fifth share of Ms residuary 
estate, and that the legacy was payable out 
of the lesidnary estate and out of the share 
which was undisposed of. Sylps v. Si/7ieSj 
3 L. R , CM, 301 ; 37 L. J., Ch., 367 ; 16 W. E. 
m ; 36 L. J , Ch., 938 ; 4 L. E., Eq., 200. 

1. A testator ordered that his real and per- 
sonal pioperty should be divided into as many 
equal paits as he should have children living 
at the date of his decease, and that one such 
part should be given to or held for each of 
such children. Afterwards he made a codicil 
revoking and annulling every bequest and pro- 
vision in his said will in favoui of his daughter 
E. : — Held, that there was no class, and conse- 
•quently that there was an intestacy as to the 
share of E , so that E heiself, who, with three 
other children, suri^ived the testatoi, was 
entitled as one of the next of kin to take a 
fourth part or share of the property originally 
bequeathed to her, Hamsmj v. Shehtie'i dine^ 
11 Jnr., H. S, 903; 14 W. R. 46; 13 L. T, 

H. S , 393. 

2. A testator by his will gave an annuity of 

I, 200^^ to his wife, and after her decease he 
“directed that the said sum of 1,2002 per 
annum so to be paid should go to and be 
equally divided amongst all and every his 
children who should be then living, share and 
shaie alike.” And the testator declared that 
the said annuity so given as aforesaid to his 
wife was by him, “meant and intended to be 
and should by his said wife be accepted and 
taken in full and entire lieu, hai, recompense, 
dischaige, and satisfaction of and from all 
and all manner of claims and demands what- 
soever which she at any time might or could 
have, or which, without provision and declaia- 
tion, she could or might have at the time of 
my decease, of, in, to, or out of any paif or 
parts of any real or personal estate under or 
by virtue of any settlement or other wilting 
by him at any time made upon or in favour of 
his said wife, or as for or on account of any 
dower or thirds which she, my said wife, might, 
could, or would in any manner have claim, 
challenge, or demand, out of or upon, or fiom 
or in respect of, any part of his estate or I 
effects in any manner howsoever.” The 
testator died, leaving a wife and several 
children; and in the events that happened 
there was an intestacy as to a part of his 
personal property Held, first, that the testa- 
tor’s widow was excluded by the terms of the 
will from a distributive share of the property 
‘SO undisposed of; secondly, that the annuity 
of 1,2002. was not perpetual, but that on the 
death of such child who survived the widow 
his share should sink into the residue. Zett v. 

a Iq. Rep. 1034 ; 6 Jur., K. S., 1359 ; 

9 W. R. 130 ; 3 H T., H. S., 455 ; 30 L. J., Ch., 
110; 3 Sm.& 0. 83; 2 Be a E. & J. 388. 
^Questioned in fmermr v. Bfindky, 32 L, T., 
H, S., 424. 

3. Testator, after stating that it was his 

.wiB that, neither S. nor her children should 




take any benefit from Ms property other than 
what was given to her or them ; and that it 
was not his intention that G. S , or any person 
claiming under Mm, should partake of any 
share in the distribution of Ms personal estate 
except what was given to him or them, said 
he considered that the provision which he 
had made for his brother and two sisters was 
adequate for their support, and therefore it 
was his intention that they should not, nor 
should any of them, take any benefit from his 
property except what was given for them; 
and he declared that L. S, G. S., and Ms 
hi other and two sisters should not be entitled 
to take any share of his peisonal estate of 
which he might happen to die intestate, but 
should be whoRy excluded therefrom in the 
same manner as if they had all died in Ms 
lifetime. There was an intestacy as to resi- 
due • — Held, that the next of kin other than 
the five persons named who were excluded 
were entitled. Bund v. Green, 1 2 L. B„ Oh. B., 

3. Title of Trustee. 

(a) Failwre to JDecla/re the Trmt, 7897. 

(2>) Trust Declared, hut too "Uncertain or !%• 
deplete, 7898. 

(c) Title to Land where no Heir or Cestui 
que Trust, 7898. 

(d") Title to Personalty where no Hext of 
Mn. See Ceowf, V. 

(a) Failure to Declare the Trust. 

4. If A. gives 402. to S., to be disposed of as 
A. by private note should acquaint him, and 
A, dies without making any appointment, this 
is a good bequest to S. Martin v. derh, 2 Oh# 
Ca. 198. S. P. Lamhert v. Bainton, 1 CM Ga. 199. 

5. A testator bequeathed certain parts of 
Ms personal estate to A., B., and C., as joint 
tenants upon trust, and he also gave, devised, 
and bequeathed his residuary real and personal 
estate to the same thiee persons as tenants in 
common, “ subject, however, to such disposi- 
tion, limitation, or appointment thereof as he 
might, by any deed or writing duly executed, 
thereafter direct, limit, or appoint,” He made 
no such disposition, limitation, or appointment 
before his death:— Held, that A., B,, and 0. 
took the residuary real and personal estate 
equally between them. Fenton v. HawUns. 9 
W, R.300; 4 L. T., B. S., 737. 

6. A testator being possessed of real estates 
in England and Canada, by his will, made in 
England in 1801, devised all his estate to 
trustees, upon trust to sell, and to divide the 
net proceeds between his brothers and sisters 
and their children. In 1804 the testator went 
to Canada, and by a codicil made there in that 
year he devised and bequeathed all his real 
and personal estate in Canada to other trustees 
resident there, upon trust to convert the same, 
and out of the proceeds to pay Ms debts in 
Canada, and legacies, and to remit the surplus 
to one of the trustees named in his will, to 
whom the testator gave all the residue of his 
estate and ejects, in Canada or in Great 
Britain, not otherwise disposed of by that 
codicil, or by his will then in England, to hold 
to him, his heirs, executors, administrators, 
and assigns for ever; and the testator thereby 
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revoked everything contained in his will which 
might be construed to be contrary to the above 
disposition of his said estates Held, that 
this devisee took the surplus proceeds of the 
sale of the property in Canada beneficially. 
Schofield V. CahuaG, 15 Jur, 1069, 

1, Testator gave real estates to be sold, and 
the produce to be considered as part of his 
personal estate, and theieont and out of his 
personal estate ga\e legacies to his next of 
kin, heir, and others. He gave other estates 
to be sold, and the produce to be considered 
from thenceforth as other part of his said 
personal estate, and to be disposed of in 
manner following. He then gave legacies and 
some estates specifically, and other legacies 
out of his said trust moneys and personal 
estate, and gave his executor 1,000?. to be 
disposed of according to any instructions be 
might leave in writing, and gave all the 
residue of hi& goods and chattels, per&oiml 
estate and effects whatsoever, subject to debts, 
l^aoies, etc, Ko instructions being found, 
the heir is entitled to the 1,000?. OoUlns v. 
Wahma% 2 Ves, J. 683. 

2, A testator made a general devise of all 
hispro|)crty to A, upon trust, for purposes or 
legacies he should make in any codicil ho 
might a<ld to his will; and afterwards made 
a codicil which was unattested Held, that A. 
was not entitled in his own light to the pro- 
perty, but ivas a trustee for the heir-at-law of 
the tehtator. Damll v. M n, River Co.^ 18 L. J., 
N. S,, Ch., 290 ; 13 Jur. 761. 


(?f) Tmat Declared^ htf too Uncertain or 
Jmh finite* 


3. If a testator mrans to cieafe a trust, and 
the trust bo iiioih aiully ( uated or laii-, the 
next of kin take. Ommanmu v. Butcher^ T. 
^ II 270. 

4. Residue to trustees on trust for pm poses 
too ipneral for Court to execute. Next ol kin 

take. Vmif v, Jamson^ 1 Sim & H, 69. 

6, A testator, after giving a fund to his 
executors upon certain trusts, declared it to be 
his will that, in the event of the failure of those 
trusts (an e\ent which happened), his said 
trustees and the .sarvi^ons and surv Ivor ot them, 
his executor.s or mlmlnistraturs,8hoiild pay and 
apply the fund to and for such ohaiitableor 
other purposes as they, hi^^ said tiustccs, and 
the sanivurs or sun ii or of them, his executors 
and adminibtiators, hhouid think fife, without 
being accountable to any porsoii or persons 
whomsoever, foibucli tht ii dispositions thereof: 
—Held, that these w^ouls created a trust, but a 
trust of so indefinite a nature that it could not 
he carried into cfiect ; the bequest tlieicfoie 
failed, and theiimd fell into the residue. BiBs 
% 1 MjL k 0. 286 ; 5 L. J., N. a, Ch., 

tlli AHrming 7 Him, 352; 4 h. J., N. a, 

$1-4 A sS* t indorsed a promissory note for 
1 , sent it to S, S. la a letter, whereby 

■ tie same to B. a for her sole use and 

te toress purpose of enabling 


of 2,000?. by will or deed to those or either 
branch of the family she might consider most 
deserving thereof Held, that this letter 
created a trust, the objects of which were too 
undefined to enable the Court to execute it, 
and that the 2,000?. formed part of the testa- 
trix’s general personal estate. Stuhds v. Sargon, 
2 Keen 255 ; 6 L. J,, N. S., Oh., 254. Affirmed 
8 Myl. & 0. 507 ; 7 L. J., N. 8., Ch., 95 ; 2 Jur. 
150. 

7. Where the trust is too vague for the Court 
to execute, the next of kin are entitled. A 
testatrix bequeaths the residue of her property 
to her executors upon trust, to dispose of the 
same at such times and for such purposes as 
they should think fit, it being her intention 
that the distribution thereof should be left 
entirely to their discretion : — Held, that the 
executors were trustees of the residue of the 
property for the next of kin of the testatiix. 
Fowler v. Gmlihe. 1 Russ, k M. 232 : 8 L. J., 
Ch., 66. 

8. The testatrix by her will, after giving 
among other legacies a sum of 3,000?. to S P., 
and a like sum of 3,000?. in addition for tie 
trouble she would have in acting as executrix, 
bequeathed all her residuary personal estate 
and effects unto the said S. P*, “ well knowing 
that she will^make a good use and dispose of it 
in a manner in accordance with my views and 
wishes.” The testatrix appointed S. P. sole 
executrix of her will Held, that S. P. did 
not take the residue lor her own benefit, but 
that the words of the bequest created a trust. 
Briggc v. Fmng^ 3 Maon. k 0. 546; 21 L, J., 
H. B., Ch,, 273 ; 16 Jur. 93. Affirming 3 DeC. & 
Sm. 525 ; 21 L. J., N. S., Ch., 265 ; 13 Jur. 903. 

It is not necessarv to exclude the legatee 
from^a beneficial intoiest that there should be 
a valid or effectual trust ; it is only necessary 
tiat it should clearly appear that a trust 
was intended. Ib, 

9. If trust Is mentioned, but is not expressed, 
or is ineffectually created or fails, the next of 
kin are entitled ; but if the person taldug has 
a discretion whether to make the application 
or not, it is an absolute gift and not a trust. 
Mbrice v. Dnrlmm (Bishop), 10 Yes. 535. 

10. Devise and bequest to trustees of free- 
hold, leasehold, copyhold, and personalty, upon 
trusts, which were declaied, of the fieehold, 
leasehold, and personalty only: — Held, that 
the Gcsitii gtie trmi was not interested in the 
copyholds which descended to the customary 
heir, Jaehon v. Mobk, 2 Keen 690. 7 L. J,* 
N. S., Ch., 133 ; 2 Jur. 251, 

11. An aunt gave all her personal estate to 
trustees upon trust, after payment of her 
funeral and testamentary expenses, de)ots, 
and legiiicies, to hold the residue in 
trust for such 0 ! my nieces A. and B, as 
shall be living at my death, my desire 
being that they shall distribute such residue 
as tliey think will be most agreeable to mf 
wishes.” The nieces both survived the 
trix: — Held, that they took the residue Imr 
their own benefit. BkaS v. MeUon S U 

hJ-‘ 880; 2S W. B. §08; 

^ h* T., H. B., 498. 
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conveys to trustees in trust for herself, her 
heirs and assigns, to the intent that she 
should appoint, etc., and for no other use, 
intent, or purpose whatsoever. A. dying with- 
out appointment, and without heiis, ex pm^te 
patemai—'B.Qldi, per Henley, Gustos Sigilli, 
and Clarke, Master of the Eolls, first, that the 
maternal heir was not entitled; secondly, theie 
being a terre-tenant, the Crown, claiming by 
escheat, has not a title hy subpoena to compel 
a conveyance from the trustee, the trust being 
absolutely determined ; no opinion w as given 
on the right of the trustee. Per Mansfield, 
Chief Justice, the heir ex parte maternd was 
not entitled ; secondly, that from the analogy 
between trusts and legal estates the Crown was 
entitled by escheat, but that if the conveyance 
had barred the Crown of its light, as between 
the maternal heir and the trustee, the former 
w'as entitled. Burgess v. Wheate^ 1 Eden 177; 
1 W. Black. 121. 

1. Devise of copyhold (duly surrendered) to 
A. and his heirs, in trust for B. and his heirs ; 
upon the death of B,, without heirs, the 1 eir 
of the tiustee has no equity to compel the 
lord to admit him, and his bill was dismissed 
without costs. Wilhams v. Lonsdale (Loo*d)f 
B Yes. 752. 

2. In Att.-Gen v. 8ands (Hardr. 188; 2 
Ereem. 129 ; B Ch. Eep. 33) it was held that 
the trust of a term attending on the ini eril- 
ance was not forfeited by the felony of cestui 
que trust, because it was no more than an 
accessory to the inheritance, which was not 
forfeited. It is not denied, howe\er, that 
where a term is attending on the inheiitance, 
and the king extends the inheritance, he shall 
have a right to the term. Kielwlh v, Idom^ 2 
Yern. 389. 

3. Trustee not having the legal estate, can- 
not hold against the Crown, claiming by escheat. 
Walker v.^Beme, 2 Yes. J. 170. 

4. A testatrix devised real estate to her 
tiustee and his heirs, in trust out of the rents 
to maintain her son William until he attained 
twenty-one, “and when and as soon as” he 
should attain twenty-one, she devised to him 
in fee. But in case he slould die before 
attaining twenty-one, to his childien, if any; 
or if none, then to tie defendant. T1 e son 
did not attain t^enti-one, ana aied without 
issue in the lifetime of the testatrix. There 
being no heir or next of kin of the testatrix: — 
Held, that the tiustee was entitled to hold 
il e leal estate beneficially. Ccx v. Parker^ 22 
Beav. 168 ; 2 Jur., N. a, 842 ; 25 L. J., Ch., 873; 
4 W. E. 453. 

5. A., by will in 1837, bequeathed the residue 
of her real and personal property to trustees, 
“tieir heirs, executors, administrators, and 
assigns,” to sell and convert such parts of her 
estate as should not consist of money or stock 
in the public funds, and to stand possessed 
thereof, to pay thereout two life annuities, 
and subject thereto upon such trusts as she 
should theieafter by any codicil or codicils 
diiect. The testatrix died without making 
any further bequest. By an order in an ad- 
ministration suit the trustees were declared 
entitled to the residue of the real estate, and 
,the Crown to the personalty. One of the 

^ I trustees and an annuitant had since died. 
A petition was presented by the surviving 
I te the payment of the sqm arising 



from the real estate which had been set apart 
to answer the annuity; — Held, that the 
trustees took as joint tenants for their own 
benefit, and that the surviving tenants were 
therefore entitled. Taylor v. JBfaygartli, 6 
L. T., N. S., 96; 14 Sim. 8. 

6. A trustee under a deed held freehold 
premises in trust for L. S , her heirs and assigns, 
for her and their own use and benefit. L. S. by * 
her will devised these premises, among others, 
to trustees, in trust to sell, and out of the pro- 
ceeds to pay debts and legacies, the legacies 
being specified in a certain paper marked A. 
This paper not being forthcoming, the trustee 
of the deed, offering to pay the debts, claimed 
to be entitled to retain the tiust premises for 
his own benefit. On a bill filed, however, by the 
trustees of the will, a conveyance to them was 
directed, the Lord Chancellor holding that the 
will gave them a title as against the tiustee 
of the deed, who had nothing to do with the 
question how the premises would be disposed 
of in consequence of the trustees of the will 
not being able to carry the tiusts into full 
effect. Omloro v. "Wallis, 1 Macn k G. 606; 

1 H & Tw. 513; 19 L. J , H. S , Ch., 27; 13 
Jur. 1085. Affirming 16 Sim. 485. 

Esekeat. In Generah'\ See IsCHBAT AHB 
Foefeitube. 


4. Gift subject to Charges or for Purposes 
which Fail, 


(a) Where Charge or Purpose is whelly Void 
or TvhoUy Pails, 7899. 

(h) Title to Surjjlus Undisposed of, 7901. 

(<?) Under Trusts for Conversion. See CON- 
VEBSION, II. 


(a) Where Charge or Purpose is 
or wholly Pails. 


Void 


7. Wherever land, etc., which would descend 
to heir-at-law is devised for purposes which 
law Will not suffer to take effect, the heir-at- 
law shall ha^e the benefit of the interest so 
devised as undisposed of, whether testator 
intended he should have it or not. TregmmeU 
V. Sydenham, 3 Bow 191. 

Testator, limiting a remainder to bis right 
heirs, showed his intention that, failing the 
devise, the heir should take. Id. 208. 

Heir-at-law can Only be disinheritad by 
exoiess words or necessary implication* 

210 . 

Where a devise is made subject to bo 
reduced to a certain extent on the happening 
of a given event, that is the condition ox ground 
of reduction, and if the event never happens 
the ground of reduction is gone, and the 
devise remains entire and absolute. Id* 210* 

8. A Scotchman, by trust, disposition, and 
settlement, gave the whole of his real and 
movable estate to three persons by liame— 
first, to pay debts; secondly, to pay certain 
specified sums ; thirdly, to lend out 2,0001 on 
security, taking the interest, payable to A. for 
life, and the said principal sum payable to his 
said tiustees at A,^s death Eeld, tl at this 
was not a gift to the trustees for their own 
benefit, but that the 2,0001. at A.’s deat|i fed 




.fc.A I ,J 


iiLL, 





WILL — Lapse and Intekests undisposed op. 






into the general trust estate. 3IUter v. Emm, 
5 Cl & F. 99. 

1, Demise to trustees for ninety-nine years 
itpoii the trusts hereinafter expi essed, and fiom 
and after the expiration or other sooner deter- 
mination of the said term in strict settlement. 
The term, no trust being declared, decreed to 
attend the inheiitance, according to the limita- 
tions of the \\ili, and no resulting trust for 
the heir upon apparent intention to devise 
immediate estates, subject to the term, not 
future estates, expectant on its determination. 
Sidney Shelley y 19 Ves. 352 ; Coop. 206. 

2. Devise on condition to pay 500?. in six 
months, upon trust to pay the inteicst 
to the devisor’s wife for life, and after 
her death the principal, according to hei 
appointment in wiiting, with witnesses, 
whether sole or married, provided she shall 
release her dower within six months, and in 
case of her marriage, without consent of the 
trustees, one moiety to go over. The wife, 
who took other inteiests under the will, died 
within the six months, and not having married 
not released dower, the 600?. did not vest in 
her, Croft v. Blee^ i Tes. 60. 

E. A. and B, are made executors, and land 
devised to C„ paying 1,000?. to executors, the 
residue to a charity. This 1,000? is a chaige 
on the real estate, which, by the Moitmain 
Act, is not well disposed of, and results to the 
heir. This devise held a sale of the land for 
I, WO?., and the bequest of this 1,000/. hehl in- 
tended to the €*xecutors as such, for the pur- 
pose of the will, or as assets for debt, and not 
otherwise ; so that, if good, it would not have 
lapsed by their deaths. Armld v. Cha mnmu 1 
Ves. 108. 

L If a child who has a legacy payable out 
of land dies before the contingency happens, 
it goes to the heir; d fntwn win re'it is o\Mn 
to a strange r. A ft - ffen. v. Milner, 3 Atk 114. 

5. Devise of lan<!s subject to and cluigwi 

with legacies in mortmain the legacies sink 
for benefit of devisee. v. Htirloeh 

Ainbl 487 ; Iden 263. 

6. Trust of an annuity for a charity cl arged 
upon a devised estate being void, tinder tlie 
Act 0 Geo. 2, c. 36, does not pass by a resKluary 
disposition, but sinks for the benefit of specific 
devisees. Baker v. iA/??, 12 Ves. 497, 

7. Where a testator directs his real and 
personal estate to be .sold, and his debts and 
legacies to he thereout paid, including certain 
chantable legacies, and gives the re.sidue of 
the mixed fund to A. and B., the failure of the 
cMritable legacies, as far as they would alTFect 
the real estate, will inure to the benefit of A. 
and B, Crem v. Jaeksmi, b Buss. 35. 

8. If an estate is devised charged with 
l^cies which fail, the devisee, not the heir 

hay© the benefit of it AmmUv.AUou] 

4 ves. oil. 

t Money cliarged upon a real estate for a 
statute of Mormain, shall 
mz m favour of the specific devisee : not go 
te tee heir-at-law or residuary legatee. SectiSy 
When It IS an exception out of the devise 

Andsee^?W 

M. in notes. 

specified real estate to trustees, 

^ ^*36, either 
^ within 

» i^ebeasoi tee smn of 


2,000?., and invest the same on good secniity 
and pay and apply the same in mannei there- 
inafter directed ; also on tiust to peiinifc the 
testator’s son P. to enjoy the said real estate 
(after raising as aforesaid) for life, and then 
upon certain trusts for his children ; and in 
case he should happen to die without leaving 
issue, then the testator devised the said estate 
to his sons S. and T., their heirs and assigns, 
as tenants in common, and not as joint tenants. 
The testator then gave 1,000?., pait of the" 
2,000?. directed to be laisecl as aforesaid, upon 
trust to pay the interest thereof to his daughter 
M. for life, and after her decease upon tiust 
to divide the said sum of 1,000?. amongst her 
children equally; and the testator gave the 
other moiety of the said sum of 2,000?. upon 
similar trusts for the benefit of his daughter 
E. 0. and her children. Finally, the testator 
gave all his residuary real and personal estate 
to his sons S. and T., their heirs and assigns 
for ever. The testator’s three sons all sui vived 
him, and S. and T. then died, without having 
disposed of their interest in the estate out of 
which the 2,000?. was to be raised, or of their 
interest (if any) in such sum of 2,000?. After 
the death of P , the son of the testator who 
survived his brothers, and not till then, the 
2,000?, was raised for the purposes of the trusts 
declared thereof in the testator’s will ; and 
subsequently to that B. 0. died without having 
had a child ; — Held, upon the true construction 
of the will, and in the events which had hap- 
pened, first, that the 2,000?, directed to be 
raised by the testator’s will was a charge upon 
the estate out of which it was to be raised, 
and not an exception out of the devise of such 
estate. Secondly, that the 1,000? , part there- 
of, the trusts whereof had partially failed, 
sank ^ into the said estate as realty, for the 
benefit of the devisees thereof, and belonged 
to the devisee in trust, under the will of P., the 
son of the testator, upon whom such estate bad 
descended as heir-at-law of his bi others S.and 
T. Be Cooj?er's Trmts, 17 Jiir, 1087; 2 W. E. 
601 ; 23 L. J Ob., 25 ; 4 Do G. M. & G. 757 : 2 
Eq. Bep. 65. Affiiming 1 W. B. 231. 

n. Where a real estate is directed to be sold, 
and a part of the produce is to he applied to 
a 7)urpose which fails, and the residue of the 
produce is given o\er, the heir and not the 
residuary devisee will take the sum intended 
for that particular purpose. Where the real 
estate is not directed to foe sold, and the 
residuary gift is not of the produce, but of the 
corpus of the estate, then if a gift intended 
for a paiticular purpose, which fails, is to be 
considered as an exception from the residuary 
gilt, the heir will take. If it is to be considered 
as a charge from the devised estate, the 
residuaiy devisee will be entitled to the benefit 
of the failure. Cooke v. Siationen' Co,, B Mvl 
&K. 262. 

12. Bequest to executors of a sum of money, 
to be chargeable and paid as thereinafter 
mentioned,’ upon trust for tee testator’s wife 
Ms children; then a 
gift of freehold and leasehold property to his 
nephew, subject to the payment of the said 
sum, and to the testator’s debts, irith a 
residuary devise and bequest to the wife 
between the testator’s 
was a 

charge to the gift to the nephew, and not an 
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exception out of tbe gift; and the testator 
never having had any child, the sum, subject 
to the widow’s life interest, belonged to the 
nephew, the principle being, that where there 
is a gift by will of any pioperty, whether real 
or personal, subject to a particular charge, if 
any of the purposes of the charge fail before 
all are satisfied, the donee takes the piopeity 
I'elieved from the lesidue of the burthen which, 
in the events that have happened, the testator 
no longhr intended him to bear. Tuelier v. 
Kay ess, 4 Kay & J. 339. 

That in all such cases is the thing in question 
excepted out of the devised pioperty ; in other 
words, did the testator mean to give that pro- 
perty, minus the thing in question, or is it a 
charge on that property ? If the former, then, 
■the purpose failing, it goes to the residual y 
devisee; if the latter, to the devisee of the 
property charged. Ih 

Qum'e, whether a sum of money to be paid 
out of an estate has ever been held to be an 
exception. Ih. 

1. A testator, owing his sister 10,000Z. on 

mortgage and 3,7882. on a promissory note, 
and having power of appointment by deed or 
will under her will, gives an estate (not in 
mortgage) to W, H. 0., subject to a charge of 
7,000X, wMch he directed his executois to laise 
by mortgage or sale of pait thereof, such sum 
to be apXDropriated — 1,0002. to his mother, 
1,0002. to his sister, and 1,0002. to his uncle’s 
children, and the remaining 4,0002. to be ap- 
piopriated towards payment of the debt clue 
on the note ; and there was a declaration that 
the mortgages should be employed in paying 
his debts remaining after the appiopriation of 
the 4,0002. W. H. C.’s sister died before the ^ 
testator; and on the question whether her 
legacy lapsed for the benefit of W. H. 0. : — 
Held, that it did ; that there was a devise of 
the whole estate to W. H. 0., subject to the 
charge, and that the 4,0002. was subject to the 
payment of debts generally. Sutcliffe v. Crosse, 
3W.E. 265; 3 Drew. 135. : 

2. Land was demised subject to a charge of : 
■a certain sum. The will contained no other 
reference to the charge, and no specific dispo- 
sition of it: — Held, that the chaige sank in 
the estate for the benefit of the devisee. ’ 
Meptinstall v. 0ott, 2 John. & H. 449 ; 8 Jur., 
H. S., 1091 ; 31 L. J., Ch., 776 ; 10 W. B. 708 ; 

7 L. T., N. a, 92. 

3. A. makes a lease to B. (his wife*s nephew) 
for twenty-one years, for payment of his debts 
and legacies, and at the same time by will, 
taking notice of the said lease, devises the 
lands, after the expiration of the said lease, 
to 0., his nephew and heir, and makes B. ex- 
ecutor. A. lives twelve years, and pays all 
his debts himself, and the personal estate was 
sufficient for the legacies. C. brings his bill 
to have the lease delivered up, the trusts being 
performed ; but dismissed, the reversion only 
after the expiration of the term being devised 
to him, jBmhmll v. Parsons, Fre. Ch. 218. 

4. A. gives 8002 to his executors on trust to 
pay annuities to B. and C. for their lives ex- 
ceeding the interest of the 8002,, and gives the 
surplus to B. and B. The annuitants being 
de^d, the 8002. shall go to the residuary legatee, 
aud not to the executors. Coch v. Pwrish, 1 
Vern. 425. 

5. If a testator devised land for purposes 




altogether illegal, or which altogether fail, 
the heir takes it as undisposed of; so if he 
bequeath personalty under the same circum- 
stances, the next of kin are entitled. Coyan 
V. StepJimiB, 5 L. J., H. S., Ch., 17. 

If a testator de\ise land for purposes which 
are in part illegal, or which partially fail, or 
which require part only of the land devised, 
the heir takes the pait which fails, or is not 
required for the purposes of the will ; and so 
convex sely in the case of peisonal estate, the 
next of kin are entitled. Ih. 

A testator directed his executors immedi- 
ately to lay out 30,0002. in the purchase of an 
estate in his name, the income of which he 
settled to one for life, with remainder to others 
in tail, with remainder to a ehaiiiy; the money 
was not actually laid out previous to the 
estate tor life and the estates tail being spent. 
The gift of the charity tailing by reason of 
the Moitmain Act, and the estates tail not 
having been baired : — Held, that the next of 
kin, and not the heir-at-law, were entitled to 
the 30,0002. Ih. 

6. Where devisor directs that after pay- 
ment of 8002. to chanty, to be raised by sale 
of real estate, the residue thereof should go to 
a legatee. Legacy to charity being void, 8002. 
goes to heir, and not to the legatee. Costs to 
be borne equally by each party. Jones v. 
Mitchell, 1 Sim. & S. 290 ; 1 L, J., Ch., 163. 

7. Bequest of accumulated fund from real 
and personal estate, when the legatee attains 
twenty-one, upon his death, under that age, 
a resulting trust for the respective representar 
tives. Chambers v. BraiUford, 18 Ves. 368. 
Affirmed 19 Ves. 652. And see Sterner v, 
Wilson, 16 L. B., Iq., 501; 42 L. J., Ck, 754; 
29 L. T., H. S., 19. 

8. A tenant for life of real estate under a 
settlement, having power to charge it with 
6,0002., to he raised and paid at such time and 
to such purposes as he should think fit, by 
deed charged the estate with that sum, pay- 
able to trustees for such purposes as he should 
by will appoint, and afterwards appointed tbe 
same by his will for certain purposes, which 
partially failed : — Held, that the part of the 
money undisposed of was personalty, and 
went to the estate of the next of kin. Sim- 
mOM V. Pitt, 43 L. J., Ch., 267. 

(h) Title to Smyolrn WnM^osed 

9. J. S. by ^ her will made H. her 
executor, and gave all her estates, real and 
personal, to be disposed of for the payment of 
her debts, and all such legacies as she therein 
or by codicil bequeathed to her said executor. 
She gave seveial money legacies, and among 
others 2002. to her heir-at-law; and by 
codicil she gave her executor’s sister 5002., 
but nothing to her executor Held, that 
there was no resulting trust for the heir, but 
that H. N,, the executor, had a fee, for other- 
wise he would have no benefit by the devise, 

I Korth V. Ckmnx>ton, 1 Ch. Ca. 196, 

10. Eesulting trust for the heir; the only 
express devise being to convey to the devisor^ 
son from and after his age of thirty, whioli he 
did not attain; and no devise by implication 
from a declaration that he shall have no power 
over the estate until his age of thirty. Mmk ^ 
V. SaiUh, 17 Ves. 29. 
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WILL— Lapse ahd Interests ukbisposbb of. 


1, Ife Is not nnivcisally true tliat ths ex- 
pression of a purpose, for which even a devise 
of land is made, limits the devise to the 
purpose expressed. Where, for instance, there 
is a devise of land for payment of debts, it 
does not necessarily follow that there is a 
trust for the heir after the debts are paid. 
Each case depends upon the circumstances. 
Where the purpose expressed is in favour of 
the party to whom the bequest is made, the 
presumption for limiting the bequest is rather 
stronger. Walton v. Walto7i^ 11 Ves. 322. 

2. Construction of a devise in fee, subject 
to and chargeable with annuities, upon the 
intention, collected from tl c whole will, a 
beneficial devise and not a trust resulting to 
the heir as to the surplus beyond the annuities. 
Mfiff T. Dem&Uj 1 Ves. & B. 260. 

Distinction between a devise charged with 
debts and on trust to pay debts : the former 
a beneficial devise, subject to the particular 
purpose; the latter limited to the particular 
purpose ; and therefore the interest not ex- 
hausted, a resulting trust for the heir. Id, 272. 

Ho resulting trust for an heir taking a 
henefit by the will; but subject to circum- 
stances, Id, 278. 

5. A. devised to his wife a rent-charge of 
|C©I. for thirteen years, in trust, nevertheless, 
for the payment of his debts and legacies; he 
also devised to her c<‘rtain lands, in augmenta- 
tion of her jointure. The surplus of this 
rent-charge, after debts and legacies paid, is 
not a beneficial for the wife, but a 
result ing trust for the heir. Wyoh v. Paehng* 
iusi,SBro.F. 0.41. 

4, bands aie de\i^ed to three persons and 
their heiis to the u^e of them and tkir luiis, 
u|)on the after mentioned, ,'ind then tl e 
testiilor din cts tl cm to eomey part to A. for 
hfe, and other pait to f. in tail, but gi\e« no 
diretlion as to the n mamder in fee. Tl ongh 
two of the trustees were lelatcd to the testatoi, 
yet the remainder in fee will not belong to 
them, but be a resulting tmst foi the testator’s 
80n. B&haft V, Suffolk ( Cowtte^ <i)» ^ C44. 

S* H. douses Ms mani rs advowsona, etc,, to 
to pay his son 1,<K)0Z. for life, and tl e 
rest of the profits to be kid out in land duiing 
his son’s life* and then settled Held, the 
son had a right to present to tl o living when 
vacant, not under the devi.se, but as heir-at- 
law, it icing a fruit undispoired of. Sherrard 
V. Markimigli {Lori')^ Ambl 165. 

If imder a will any i art of the legal estate 
is undisposed of, it gois to tlo heir-at-htw. 
So of the tni^t estate. Id. 166. 

6. General devise and bequest upon trust, 
not sufik lent to exlaiist the whole pioperfcy, 
a resulting tiust for the heir and next of kin, 
Damon v. Clarle^ 15 Ves, 416. Affirmed 18 
Vof, Mt And SCO Darrs v. Mu*X‘a, 3 K. B, 
t04 j S. a 34 L. J., CM, 522; 11 Jur., H. S., 

13 W. li 987; 12 L. T„H.a, 727; 6 

% S., rector of B., devised his perpetual 

‘yqwson of B* to G. B*, willing and desiring 
“ to sell it to Eton College, and on their 
lilftp ti|Mty Oolligc^ ana on the refusal 
My other oollege in Oxford or 
l^ihf th# best purchaser. This is 
o| ^ 4 . acivown to the 
'© testator, but % devise of the bene- ‘ 
In to S., with an injunc- ; 


tion only to sell to particular societies, and, 
on an avoidance by the death of the testator, 
the devisee and not the heir shall present. 
Mill V. London (Dlslio^'), 1 Atk. 618. 

Where a real estate is devised to be sold for 
payment of debts, and no more is said, there 
is cleaily a resulting trust ; but if a paiticular 
reason occurs why the testator should Intend 
a beneficial interest to the devisee, there is no 
piecedent that it shall not be held a beneficial 
interest. Id. 619. 

It seems to have been a general rule, that 
where lands were devised for a particular 
purpose, that which remains after the purpose 
is satisfied results. Ib. 

8. If lands are appointed to pay debts, the 
heir is entitled to them when the debts are 
paid ; and if to be sold, he is entitled to the 
surplus ; but if there be any abuse, his remedy 
is against the trustee, and not against the 
pui chaser. Culjiejojfer v. Aston, 2 Ch. Ca. 115. 

9. Real and personal estate devised to the 
executor in trust to pay debts and legacies, the 
rest and residue to himself, the only purpose of 
devising the real appearing to be to insure 
payment of the debts, without any intention 
to disinherit the heir : — Held, only a charge, 
and that the heir was entitled to the surplus of 
the real estate. MalUday v. Mudson, 3 Ves, 
210 . 

10. Term raised for a particular purpose; 
when that purpose is answered the term shall 
be in trust for the heir. Lowt v. Lfeedham, 2 
Veri. 139. 

11. Tie distinction between a direction to 
sell real estate out and out, for payment of 
debts, and a charge for pajment of debts, is 
explode <1, as to any effect in exempting the 
peisfuialty. In either case, the residue, if un- 
dis| 0 ed of, goes to the heir, unless there he 
a dispr bitiun made demonstrative of an intent 
that it si all change its nature and become 
per&onal. €l land v. Sham, 2 Beh. & Lei BBS, 

12. J. by Will bequeathed all his estate and 
effects!, real and peisonal, whether in posses- 
sion, reversion, oi otl erwise, unto his vi ife E , 
her executors, administiatois, or assigns, upon 
trust to pay unto liis daughter, during the 
lifetime of E., an annuity ; and upon further 
trust that E,, at the time of her decease, 
should cause her executors to pay ceitain 
legacies, hut which did not exhaust the per- 
sonal estale:-— Held, that E. was a trustee 
only to the extent of the legacies, and that 
she was not deprived of a beneficial interetet 
in tie rest of the property. Wzlliams v. 
MoheHs, 4 Jur., H. S., 18 ; 27 L, J., Oh., 177. 

13. A testator directed that his debts should 

be paid by his executors^ he then gave two 
legacies, one to one of his executrixes, to be 
paid to her in addition to what was afterwards 
devised to her; and gave the residue of his 
per.sonal estate and all his real estate to fi^ve 
persons, whom he appointed executors, in 
equal shares, as tenants in common Held, 
one of tl e five devisees having died In t|He 
testator’s lifetime, that as between An heir 
and devifecesHhe lapsed share was in the hands 
of the heir, liable to bear a ratable premortipn 
only of the debts and legacies one 

tlm five devisees having died in the testator^s 
lifetime, that as between the heir and devjsee^ 
the lapsed share was in the hands of tfie hejf, 
liable to bear a ratable proportion only of Ae^ 
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debts and legacies. Peacock v. Peacocl\ 11 
Jur., H. S., 280; 34 L. J., Gh., 315 ; 13 W. B. 
516 ; 12 h. T„ N. S., 299. 

1. Testator devised all his freehold estates 
to his most dutiful and respectful nephew, 
E. B., “upon the tiusts and for the uses 
following;” but did not declare any use or 
trust except as to one of his estates : — Held, 
from the context of the will and a codicil 
thereto, that there vras no resulting trust in 
favour of his son and heir as to any part of 
his estates. Sugkes v. JSm7is, 13 Sirn. 496 ; 7 
Jur. 523. 

2. Question of a resulting trust only aiises 
between the real and peisonal representatn es 
of the testator, not between the representatives 
of a party taking under the will, Aslihj v, 
Pahmr, 1 Meriv. 296. 

3. A. B. by his will reciting that he had a 
clear yeaily profit lent of 602!. out of his hce- 
hold lands, devised the same with the rents, 
etc., theieof to Ms nephew 0. D., for tie 
team of ninety-nine years upon truest, to pay 
testator’s only son a yearly sum of 10^. duiing 
his life, and which was to be in full of all 
claim he might or could have hereafter upon 
his real or personal property ; and iiom and 
after his death to pay said sum of 10/ to his 
daughter M. and her issue, together with an 
additional sum of 18/. yearly, and upon this 
further trust to pay his other daughter InT. and 
her issue the yearly rent of 281 ; and in case 
his said daugiitcrs M. and N. should happen 
to die without issue, etc., the testator devised 
said freehold lands (out of which the annuities 
issued) to his said nephew 0. D. for ever * — 
Held, that 0, B. was not beneficially entitled 
to the surplus rents of the said lands, ^ which 
remained afterpayment of said annuities, for 
the residue of the term of ninety-nine y ears, 
but that same was a resulting trust for the 
heir-at-law. An heir-at-law is not to be dis- 
inherited unless by express words ; and unle'-s 
it be distinctly pointed out to whom the estate 
is to go, it de voh es on him. JS^alter v. Ca miiagJi , 
1 Dr. k Wai. 66S. 

4. Devise of real estate to W. B. W. and his 
heirs, upon trust to receive the lents and 
profits, and apply same in discharge of the 
testator’s debts and legacies, and after pay- 
ment thoieof to convey a portion of said icii 
estate to testator’s brother, R. W., for his Me, 
and the residue thereof, and the part so dcvisetl 
to B. W*, after his decease, to such of the sons 
of W. B. W. as should at his decease be his 
second son for life, with remainder to his 
first and other sons in tail male, with re- 
mainder to the third and fourtli, and eveiy 
other son of W. B. W. successhely in siiict 
settlement. The will concluded thus : “ And 
as to all my personal estate, etc., subiect, 
however, to my debts and legacies lierttofore 
bequeathed, I give and bequeath same to my 
relative W. B. W., whom I ap| oint executor of 
this my will, and also in case of any residue I 
appoint him my residuary legatee.” The debts 
and legacies having being all paid, and It W. 
having died in the lifetime of the trustee, 
W. B. W.: — Held, that the residuary clause 

1 confined to the personal estate, and that 
it these rents and profits did not pass 
, R. W. for Ms life. IHIU v. WUU, 1 
.r. 439. 

lirects l,OO0t to be laid out in the 


purchase of lands, that the rents and profits 
thereof might come to Ms nephew W. for his 
life ; but the testator made no disposition of 
these lands after the death of W.:— Held, 
that the lands belonged to the testator’s heir- 
at-law. Fletcher v. Chapman^ 3 Bro. P. 0. 1. 

6. Testator gave the interest of the 4 per 
cent, bank annuities then standing in his name, 
together with the interest of a sum of money, 
then at his banker’s, which he directed to be 
invested in the same stock, to his wife, with a 
power of disposing of one-third thereof, after 
her decease. “ And as to the rest and residue 
of his estate,” after payment of the said 
bequest to his wife, viz., two-thiids of the 
piopeity he should die possessed of, he gave 
the same as follows : — First, to the children of 
A. 60/. of the 4 per cent, consols ; also to the 
eldest of such children 30/. per annum for life, 
and to his lawful heir, payable out of the 
interest. He then made a similar bequest in 
favour of the childien of B., and he appointed 
his second wife and C. to be executors of his 
will, and declared Ms intention, “if the lesidue 
of his said property after the payment of 
the children of B. was not sufficient to pay 
the specified annuities of 30/., the residue 
should be equally divided as above specified.” 
The money at his hankci’s having been in- 
vested in the 4 per cents , the whole of that 
sum was 5,306/. : — Held, fiist, that the children 
of A. and B. respectively were entitled only to 
60/. stock, and that the residue of the fund, 
after satisfying the tvo sums of 60/. and the 
two annuities of 30/., was undisposed of; 
secondly, that the testator having by his 
will professed to dispose of the whole of the 
property, although according to the aforesaid 
construction he had not in fact done so, yet 
this was not sufficient to exclude the executors 
from taking beneficially as such ; and, thirdly, 
that the interest given to the vvife in one-third, 
or the lesidue, did not pievent hei takiiig her 
sbaie of the remaining two-tliiids under the 
Statute of Distributions. Oldham v. Carleton. 
2 Gux 399. 


IV. DEATH OB FAXEDBE OF DOKEE W 
TEtTST. EFFECT OS' CHAEaE OE CES- 
TUI QUTE TEUST. 

7. Whcie a bequest is made to A., in trust 
for B , the striking out of the gift to A, does 
not 1 evoke the beneficial gift to B. Shea^, 
PoBchetti, 18 Beav. 327 ; 18 Jur. 614 ; 23 L. J,, 
Oh., 652 ; 2 W. R. 281 ; 2 Eq. Bep. 608, 

8. As long as the fund itself exists upon 
which a legacy is chaiged, though it devolve 
either upon the heir or the executor, yet they 
take it, subject to the charge* Milk v. 
WIrleg, 2 Atk. 605, 

9. B. devises lands to his second son T., 
upon condition that T. or his heirs should 
pay to T.*s children 90/,, to be equally divided 
among them, and on default of payment a 
clause of entry or distress, T. died in the 
testator’s lifetime ; the son of the eldest to 
of the testator entered on the lands as heir- 
at-law, and sold them* The legacy to the 
children of T,, the testator’s second son, m 
a continuing charge on the land in the hands 
of the purchaser, pd they are entitled to hf 





«?atisfied for the same, with inteicst. v, 

^Y^.g, 1 Atk m. 

L clevises lands to B., on condition to pay a 
of money, and no clause of entry. The 
legatee at law has no lion on the lands, hut 
the heir of the testator shall enter for hi each 
uf condition, and yet in this Court is but 
trustee for the legatee. Id. 383 

1. A wife having power to appoint 4-, 0002. to 
any of her kin, and for want of appointment 
to go accoiding to the statute, appoints it by 
will to her nephew, “ upon condition ” that he 
paid his mother an annuity of 1002 She 
then bequeathed to her niece, S., all the real 
and residue of what she had power to dispose 
of The nephew dying in her lifetime, the ap- 
pointment as to him was void ; but not so as 
to the annuitant ; and the remainder was held 
to pass by the abo\e residuary bequest. OIw 
V. Meath, 1 Ves. 135. 

2. Trust legacy cannot lapse by death of 
trustee. Mimndge v. Thaclmell, 1 Yes. J. 
415; S Bro. C. 0. 517. Affirmed 13 Yes. 416. 

3. BSstate devised to a body corporate, which 
•cannot take by the Statute of Mortmain, in 
trust to sell and apply the proceeds for 
persons competent to take; though the devise 
of the legal estate is void in law, yet the trust 
shall not be defeated. The heir-at-law there- 
fore considered as a trustee for the purpose, 
Bmihy' v. dlmhmakers' Co. {Mmier, etc,, of\ 1 
Bro. u. C, 81. 

4. Devise to trustees for a charity; the 
trustees die the testator’s lifetime. This sub- 
sists in equity, tliough lapsed at law. AU.- 
€m. V, IlUlman, W. Kel. 4 

5. A bequest of money connected with a 
devise void by the Btatute of Mortm lin fails, 
tliough the devise is un oked by a subsequent 
conveyance or surrendm , u m Me. A ft- Gen. v. 
Ilmseman, 2 Jac. & Walk. 270. 

6. A testator bequeathed leaseholds, subject 
Yo the payment thereout of an annuit} to A. 
He altmwaids assigned the leaseholds on 
other trusts, and rescued a power to appoint 
% like annuity to A. Hubsequeiitly he con- 
dnned his will, but he did not, in terms, exe- 
cute his power;— Held, that the annuity 
failed. Cmper r, Mmdell, 22 Beav. 223. 

7. The tchtaior directo<l the share of one of 
the nephews to foe subject to the piijment of 
l(fl2. to W. The share did not amount to 
1002. .'—Held, that W. took the share, so far 
as it went, towards the 1002, Me Anommith, 
7, Tun, H. a, 0; 30 h. J. Ch, 148; 0 W. B. 

20 L. J., Oh., 774 ; 8 W. ii 556. 

8. Testator devised land at M. to his son 
11 m fee, un the expiess condition that, within 
three months after testator’s death, he should 
whnqnish the debt owing to him from the 
testator, and deliver the promissoiy notes 
t|ierefor to the executor to be cancelled The 
testator devised land at B. to trustees upon 
trust for sale (with pouer to postpone the 
sale, the upold portion being tiansmissiblo as 
, , , , . to invest the net proceeds (after 

M / i il i ' of the deficiency of his residuary 

, . ^ : pTtoualty to pay debts), and pay the income 

widow, and after her death pay the 
I to four grandchildren in equal shares. 


r’ 1 1, defeed his residuary realip to 

t • ) I V, " ^ and d, Jn equal shares in common. 
. ^ I personalty 


upon trust therewith to pay his debts (except 
a mortgage debt and the debts due to his 
sons), and to retain the surplus for the benefit 
of B. and J. equally ; but in case the residnaiy 
personalty was insufficient to pay his debts 
(except as aforesaid) the deficiency was to be 
paid out of the realty directed to be sold. By 
a codicil the testator revoked the gift of one 
of the fourth shaies in the proceeds of the S. 
estate, and gave such proceeds, subject to the 
widow’s life interest and such deficiency of 
peisonalty, to pay debts, as to 9002. for certain 
pei^ons, and he declared that the residue of 
clear pioceecls should form part of the resi- 
duary personalty. E. died before the testator, 
without issue:— Held, that, although the 
devise of the M. estate to E. had lapsed, that 
estate, and not the residuary personalty, must 
hear the debt owing to E. Although a testa- 
tor makes it a condition of a devise that 
the devisee should do something, the devisee 
by refusing to perform the condition, or dying 
before it is to be performed, cannot deprive 
the person who is to have the benefit of the 
condition from such benefit ; and there is no 
distinction between a condition to pay a sum 
or an annuity, or to give a valuable thing to 
a legatee, and a condition that the personal 
estate shall be exonerated from a debt. Me 
Kirh, Kirlt v. Mrli, 21 L. E., Ch. D., 431 : 47 
L.T.36;31W. E. 94. 

Death of Donee of Dorver.l See Poweb, YI. I. 


XLIII, Estates for Life, in Pee* 
simple or in Fee-tail. 

See aUo XLIY. ii. and in.— XLY. v.— LYI. 
— LYIL iwf.— S ettlement X xi. and 

XIII. 

I. My himtaiioTi to A, and Jets Mews* 
7004. 

II. My LimHatlonto A. and Ms Issue, 

III. By Limitatiom to A. for Life, Meniaindef 

to Ills Issue, 7907. 

IV. Other Limitations Creating an Mstate 

Tail, 7910. 

Y. W/iat Words will pass the Fee-simple. 

7910. ^ " 

VI. By Limitation to A. and Us Child, 
Children, Son, etc. See XYIII ante. 
VII. Implication of Cross-remainders. See 
Yested, Contingent, anb Hbttjkb 
Intebests, XI. 

I. BY UMlfAtim TO A. A¥B HIS HEIKS. 
See also XLII. ante. 

1- ^ominied Mdr of the Medg, 

2. Meirs mhen construed Mein of the Medu 

7006. 

3. “ Zargvl Seirg” “ EeS/rs," 

Male,^^ 7906. 

4. Under the Mule in SMlefs Case. See 
xr .^tielley’s Case, Etjle in, 

eomtrmd Children. See 
XXIII. VII. ante, 

6, LimitaUon to A. or his Heirs, ** Or ** 

eonstniei “ AnUr See XI. in. 3 mte. 
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Tv ILL — Estates foe Life, Ere. 


1, Heir wliea eoastrued Heir of tlie Body. 

1. Under a devise to trustees, in trust for A. 
or life, and ** after her decease to descend 

to ber female heir, and v/hethcr sister or 
daughter,” A. takes an estate in tail female. 
Lemtlhwaite v. 36 L. T., N. S., 910. 

2. Devise of land to W. for life, remainder 
to his first son for life, remainder to the right 
heirs male of his body, remainder to the 
second, etc., sons of W., and the heirs male of 
their bodies, remainder to T. for life, and after 
to his first heir male of his body, and for want 
of such over : — Held, T. took an estate in tail 
male. DiiMer v. TroUojpe, Ambl. 453. 

A devise to a man for life, and if he die 
without heir male remainder over, makes an 
estate tail. The words “for want of such 
issue” make an estate tail by implication. 
Id, 463. 


2, Heirs when construed Heirs of the Body. 

3. A. devises lands to J., his wife, for life, 
then to his son H. for life, then to his son G. 
and his heirs for ever; if he died without 
heirs, then to his two daughters K. and L. 
This is an estate tail in G. Tyte v. Willis, 
Forrest. 1. 

4. One, having several children, devises land 
to one of them and his heirs, and for want of 
such, to the heirs of his other children : — Held, 
the first devise was an estate tail. Piahering 
V. Towers, Ambl. 363. 

5. A. devised to B. and his heirs ; and said 
afterwards, “ if he shall die without heirs of 
Ms body ” : this controls the devise to an estate 
tail, Imwgley v. Blower, 3 Atk. 398. And 
see Bee v. Prieanx, 3 Bro. C. C. 381, where 
this case is stated from the register book. 

6. Where A. devised to B. for life and to his 
heirs, and, for want of heirs to 0. in like 
manner, and for want of heirs of him, to D, and 
Ms heirs for ever; B. and 0. were brothers, 
and D. was their cousin and heir : — Held, that 
B, and 0. took an estate tail, and that the 
remainder over to D. was good. Parker v. 
Tkmker, 3 Lev. 70. 

7. Bequest to A. for life, remainder to his 
children ; but if he shall die without children 
living at his death, to B, for life ; remainder 
to her children ; and if she should die without 
children living at her death, then to her 
executors, administrators, and assigns. By a 
codicil, the sameisgiven over “ after the decease 
of the before-mentioned persons in my will, A. 
and his heirs for ever, and B. and her heirs for 
ever.” The meaning of the word ** heirs ” in 
the codicil not to be confined to children from 
comparison with the will and the bequest 
over, therefore too remote. Griffiths v. 
Grieve, 1 Jao. & Walk. 31. 

8. A devise by a father to a second son and 
Ms heirs for ever, and for want of such heirs, 
then to the right heirs of the testator, is an 
estate tail. But had the devise over been to a 
stranger, the second son would have taken a 
fee-simple, and consequently the devise over 
had been void. Mttmgham v. Jemings, 
f. W. 2$. 

9. A devise before 1838 of ** my H. estate” 
to,S^ a »andson, with a ^ft over to the tes- 

‘ grandsons, should S, die without 



an heir, gives an estate tail in S., and not a 
devise in fee, for the persons to whom the 
limitation over was made were capable of being’ 
collateial heirs of S, Hancock v. €lm&g, 

W. K. 1044: 25 L, T. H. S., 323. 

10. A. devised land to B. his son, and if 0. 
his daughter survived B. and his heirs then sbe 
should have the land. Adjudged, that B. had 
but an estate tail ; but if the will had said that 
S., a stranger, should have the land if be sm- 
vived B., B. would have taken an estate in fee. 
Well) V. Hearing, Cro. Jac. 415. 

11. A testator, having several children, di- 
rected the purchase of an estate for one of his- 
daughters, “ for her use and her lawful heirs,” 
to be returned, “if she died without lawful 
heirs,” to the other children that had heirs : — 
Held, upon the context, that ^‘lawful heirs"’’ 
must be construed “ heirs of the body,” that 
the daughter took an estate tail, and that the 
gift o\er was also an estate tail Simpson v, 
Aslmorth, C Beav. 412 ; 7 Jur. 410, 

12. The word heirs, in a devise to first and 
other sons, construed heirs of the body, in 
order to give eftect to the general intention, 
that the sons should take successively and in 
priority of birth. Hennessey v, Bray, 33 Beav. 
96 ; 9 Jur., H. S., 1065 ; 11 W. B. 1053. 

Devise to A. for life, and afterwards to his 
“first and other sons successively, according 
to the priority of their respective births, and 
their respective heirs” (omitting “of their 
bodies ”), to the extent that the elder should 
be preferred to the younger, and “ for default 
of such son or sons,” to the daughters as 
tenants in common in fee: — Held, that the 
sons of A. took successively as tenants in tail 
general. Ih. 

The will contained a proviso for the cesser 
of A.’s life interest on his executing a mortgage 
thereof. The trustee joined with A. in execul - 
ing a mortgage to B. Upon a bill by the 
parties next entitled upon the cesser of A.’s 
life interest Held, that the account must be 
taken, as against A. and the trustee, from the 
time of the accruer of the plaintifE’s right ; and 
as to the mortgagee, from the time when he 
first had notice of the clause of forfeiture. 
Ih, 

13. A., owner in fee of several denominations 
of land, devised different portions of the same 
to several of his sons respectively, such por- 
tions being devised to each individual devisee 
“ and his heirs for ever.” One of the devises 
was in these words : “ I leave my third son 
M. T. the lands of G. for ever ; but in case he 
should die unmarried* or without lawful issue, 
in that case he may will one half of it as he 
pleases, and the other half to go, share and 
share Mike, between my surviving sons and 
their families.” The concluding paragraph of 
the will ran thus : ‘‘ All the bequests given to 
my son E. T., my son J. T., and my other 
three sons M. T„ 0. T., and T., of my 
property, no part of it shall or will be liable 
to pay any debts they may contract, nor sell 
or mortgage same, but always go in the male 
line free of any debt of theirs ” Held, that 
M, T. took an estate tail under A.’s will* Me 
Thompson, 16 Ir. Ch. B. 228. Affirming 14 
Ir. Oh. B. 517. 

14. The general scope and object, as explainea 
by the testator in his will, of a devise, sufficient 
in itself to pass the feer-^Held, to render it 


.III 




11. Devise of 
of liis body 3ivi] 
of sticli issue < 
Oxford {Vnh&r, 


premises to A.^, and tbe issue 
S't his death, and for want 
oyer, is estate tail in A 
i Eden 473 ; 
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operative only to pass an estate tail. Jmlmu 
\\ Mn^kcB, G Jur, K. S., 1043; 8 W. R, GG7; 
30 L. J., Ch., 870 ; 8 H. D. Ca. 671. And see 
V. CUfim (Zord), 4 Jur , K S., 887 ; 
2G Teav. I OS 

A. had several great-nephews. His will was 
drawn up hj himself while abroad. It con- 
tained the following jiassages: name and 

apr-oint my universal heir my great-nephew T., 
eldest son of my nephew W., to whom I give 
fill lur lands. The eldest son of my godson 
and gieat-nephew T., who may he living at 
his fathcr^^ death, is always to be considered 
as heir to my estates.’’ “ If my godson and 
great -11 ep])ew' T, should not leave any son at 
hU deatli, I direct that his next brother and 
second son of my nep)hew succeed to my 
estate, and so on, in case of failure of male 
heirs to the third, fourth, etc.” «The eldest 
great-nephew living always to be considered 
as my legitimate heir in case of failine of the 
other hi others, my express wHl and desire 
being that my estates do always descend in 
the male line ” : — Hold, that the great-nephew 
1. should take an estate in tail male, and that 
tliat intent must prevail. Zh. 


8, ‘‘Lawful Heirs,” “Bight Heirs,” “Heirs 
Male.” 


^ To A. and Im Mn and if he dies nithovt 
w/y.] 1 A. having a son and two daughters, 
dOYisod tfte oblate in question to his bon and 
his heirs, provided that, if the son should die 
hefom iweiity-one, or without issue of his 
body, then it bhould go to the testator’s two 
daughters. A. died, and the son lived to 
twenly-ono, and made his and devised 
thp estate (o plauitiff. The Oomt inclined 
t ut tlK Hcn hml but an estate tail, and so 
the deuH* tn th(‘ daiiglitens took effc(t, the 
H>a ha\uig died without jssup. /Mhr v 

tTTh^ I’yeni - I M. ilajtn. 603 S C.’ 
hm, l/dhard v. Cum. 30: 1 Fxeem 

uIO; IV 27G ; Caith. 6U 

, -.t/h "‘P personal 

and then to the use 
of his eldest sou J. and his heirs for mei * 

<r, and lus heirs forever; an<l lailinL' fesue of 
thai son, then to the use of every other son 

‘‘. ‘ hh 'f ‘heir heirs for 

nrr, and fading iskm male, then to the use 

itilT/' for e,V”: 

iTsfif : ! to the intention of the 

^ ^ successiiely an estate 

in Ule male, and that upon the death of the 

t^kln thn "" daughter, the second 

3, S. devis<‘(l lands to his sons, to hold to 
them their heirs and assigns, as tLaSs 

dSed that in“‘ and he 

neciarea, that in ca.se any of his sons bl'nnU 

^pentoclie ivitijoat any issue of hTor Civ 
feoare or him or them so dvins* shmdd o-a f a 

' ^ otlm ebmieaV 


4. The words “lawful heirs Held, upon 

the context of a will, to mean heirs of the 
body.” Si/Mjwn V. As/imr^h, 6 Beav. 412 • 7 
Jur. 410, ’ 

6. A devise to A. and his “lawful heirs” 
creates a fee and not an estate tail. The 
addition “lawful” in no degree affects the 
word “ hens,” for the qualification of being 
“ lawful ” IS implied in the word “heirs” 
Mafhoys^, Gardiner, 17 Beav. 254. 

Devise to testator’s daughter “ and her law- 
ful heirs, “ but in case she should not happen 
to leave any child,” then to his nephew cWl 
his liens:-Held, that the daughter took a 
iee-simple, with an executory devise over to 
the nephew. Ih. 

6. The devise to J. W. and 0, and their 
heirs in due succession as named, with usual 
limitations, gives an estate tail to the first 
taker, who having a son born alive, and since 
dead, is, as his personal representative, entitled 

^^P^XlBaU fit 

7. Consideration of the meaning of the 
words son and “heir ’’used by a testator indis- 
cnmmately, Jenlim v. MugheB, 6 Jur., H S 

i7s?.;r.vr"rs£; gioS 

{Lord), 2b Beav. 108; 4 Jur.,H. a, 
as the 

dan as easily be read “issue 

Con ’■ ‘Vf 
hefrCCM;, 

Ic ■— -ill W, that those words were sufficient 
if unconti oiled, to give the foe-simple. Ib. ’ 

r.fi > the heirs male 
of hns boch . A dif s in the life of the testator^ 
leaving issue The devise is void, aS the 

72-Se’cltS- 

10 . two testalnxes make mutual wills of 

t'Kffil' ot ® ®®y'>-i>eh:esses under 

loll I then uncle, and make devises in 

foil ultimate gift as 

follows ; “ ^_d for default of aU such iSue 

utceasea (the father of my uncle Sir T S \ 

thB^a also deceased, who’wM 

the daughter of Sir. G. C., Knt, for evl^ 
Upon the question whether by this clause 

--Heid“thL°anC®t C = 

created alrttify f tail was 

r«-,*2V'’iS,'SSSS"3,. 


II. BY BIMITATIOIT TO A. AKD HIS 
ISSTO, 
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^ 1. Teslatot gave real and personal estate to 
bis wife for life, remainder “ to and amongst 
Ms three cbildren and their lawful issue, in 
such proportions, manner, and form, and sub- 
ject to such ohaiges, etc., as the wife should 
appoint”: — Held, that the words gave estates 
tail to thethiee children in default of appoint- 
ment, and that an appointment to a deceased 
child and the heirs of her body was imalid. 
Martin v. Bmannell, 2 Beav, 249 ; 9 L. J., H. 

Gh., 174. 

2. A testator devised leal and personal 
estate to A. for life, with a direction to the 
executors, after A.’s death, to divide it amongst 
all her children and their lawful issue, share 
and share alike. There was a gift over of the 
leaseholds to other persons on a total failure 
of ^ issue of the childien Held, tliat the 
children took estates tail in the realty, and 
absolute interest in the personalty ; and that 
cross-remainders were not to be implied in 
legard to the leaseholds. Beaver v, NoivelL 
25 Beav. 551. 

3, Devise of real estate upon trust for my 
nephews and nieces and their respective 
lawful issue, ^ and also the issue of F. (if 
any) and their several and respective heirs 
and assigns for e'^^er as tenants in common: — 
Held, that the nephews and nieces took in 
tail. Campbell v. Bonekell^ 27 Beav. 325. 

Construction of words “ Die without Issue f 

Default of Jsswe.”] See LVI. aud INll^wsf. 

Issue, Co7istriictwn of. In CfeneralJ] See 
XXVI. a.ite, 

III. BY IIMITATIOH TO A. FOE LIFE, 
EEMAIKDEB TO HIS ISSUE. 

1. of Bxplanafion referring to word 
^Issuef 7907. 

2. of limitation addled to word 
“ Bsuef 7907. 

3. Words of Bistrihdion or Modification 

with or without Words of limitation 
added to word Issue f 7908. 

1. Words of Explanation referring to 
word “Issue.” 



4, It is a rule of construction, particularly 
in wills, that where words are of an ambiguous 
signification, or aie of such a nature as that 
they may be sometimes considered as words of 
purchase, and sometimes as words of limita- 
tion, the intent of the devisor must fix the 
meaning of those words. The word “ issue ” 
is of this nature. In deeds it is a word of 
purchase, and technically speaking it is so. 
The case of Mng v. MelHng (2 Lev. 58) was 
the first case where it was taken and con- 
sidered as a word of limitation. MandevilU v. 
Carried, 3 Eitlgw. B. 0. 366* 

Where the issue cannot take but through 
the father, there, though the father has only 
an estate for life given Mm by express words, 
yet he must, by neceswy implication to 
eSectuate the intention of the devisor, take an 
estate tail to convey the estate to Ms issue. 15. 
» Devise to B. during his life only, and after 
to determination of that estate to the said 
D/s lai;^ful issue male, and the lawful issue 
i of such heirs, the eldest always of such 
preferred before the 
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n oungest, according to seniority in age, and, 
for want of such issue in E., remainder ovei. 
This gives B. an estate for life only. 

6. A., by Mb will, left a ceitain leasehold 
for lives renewable for ever, and a leasehold 
for years, and his stock-in-trade, etc., to 
trustees, upon trust, for his daughter for life, 
and after her decease “ to and amongst the 
issue of his said daughter, lawfully to he 
begotten, in such shaies and proportions as 
Ms said daughter should by her last will and 
testament appoint; provided such child or 
children should arrive at the age of twenty- 
one years ; and for want of such issue, or in 
case of the death of such issue, and of the 
death of his wife,” then over Held, that the 
daughter took an estate for life only, and that 
the limitation over was good. Bgan v, CoW'- 
leg, LI. & G. te^np. Sugd. 7. 

6. Devise of real and leasehoM estates to- 
gether to A. for life, and after his death to 
the male issue of the body of A., in equal 
shares and proportions, the leaseholds being 
the bulk of the property -.—Held, that A. took 
an estate tail in the freeholds, and an estate 
for life only in the leaseholds. Jaelmn v. 
Calvert, 1 John, & H. 235. 

7. Devise of “all my said manors, lands, 
tenements, and effects, real and personal,” to 
one for life, and after his decease to his issue 
male, and the heirs male of such sons suc- 
cessively, one after another, with remainder to 
A., “and in default of Ms issue male, as 
before,” then over to B., “ and in default of bis 
issue male, as before,” then to the plaintiff: 
A. held entitled for life, with remamder to his 
first and other sons in tail male ; B to take in 
remainder in the same manner, and that the 
plaintiff was entitled to the ultimate re- 
mainder in fee. Maenamara v, WeniwoTtli 
(Lord), Coop. 241. 


I 


i 

■J 


2. Words of limitation added to word “Issue.” 


8. Lands were devdsed in trust for A. for 
life, remainder in trust for her issue male and 
their issue male, in such manner as A. should 
appoint, and in default of such issue male 
then in tiust for B. for life, remainder in trust 
for such of his issue male and their issue 
as he should appoint ; and in default of such 
issue, then over. — Held, that B took an estate 
tail. Irwin v. Cuf, Hayes 30. 

9. Devise to J. for lile ; remainder to Ms 
issue male, and to his and their heirs, share 
and share alike ; and for want of such issue, 
to bis issue female, and her and their heirs ; 
remainder to J. K., Ms heirs and assigns, 
with a pioviso that if J. K. or his issue, or 
any of them, shall alienate, mortgage, or in- 
cumber, or do any act to defeat the bequests, 
he or they shall pay, and he charges the 
premises with 2,OOOZ. to such persons who 
should or ought to take next under the above 
limitations, J. had two daughters and no 
son, and he and his daughter suffered a 
recovery. Bill to be paid the 2,000i!'. Held, 
J. K. took an estate tail, and that the proviso 
was repugnant to the estate. Mim v. DurcImU, 
Amhl. 379; 1 Bden 424; 4 T. E. 296. m See 
comments on this case in Woodhome v. Eernck 
I Eay & J. m ; 24 L. L, Oh., 649 ; 3 W. B* 
303; 3Bq,Eep.317. 
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1, A, being seised in fee» devised one lives in pmini xt 

moiety of his estate to his sister M. for life, them or^Sher S thpm uf .^®°®ase of 
reminder to her Srst and other sons in tail lawfully beJotteu theTfol “if “®^® 
male, and for want of such issue, remainder TccSs to nrioritv \®""® ““1®. 

to her issue female, and the heirs of their of ae'pffnt seniority 

body, with power to M to chaise l,000i. for issue^ or ther^h^nt *■? decease without 

younger children, and for want of such issue, Sue’ shorid di^ 

remainder to his sister I. for life with nre! ™ * 1 ? attaining the age of 

oisely similar remainders to her ’issne. The shares^of the^mp 

other moiety was limited to T. for her life and kooSni tharT to? ""Sinai as well as 

fz-t hfir itOHA nnrl 4-n TklF Siinr©, fOl tll6 SlITVIVOr n'r> 


Kxiavij aiiuiiM icuiaiuuers VO Her is&ne The 
other moiety was limited to T. for her life and 
to her issue, and then to M. and her issue 
in precisely the same way as the first moiety • 
and for want of issue of M. and I , the whole 
to L. for life, with remainders over. By 
codicil, reciting the marriage of M. and I) 
he devised one moiety to M. tor life, remainder 
to tlie^ issue of M. successively, and the heirs 
of tiicir bodies, “as in said will limited, and 
for default of such issue to B. for Hfe with 
remainder over, as in said will limited,”* The 
codicil contained the following clause* “I 
ratify my will with respect to my real ekate 
in every particular not heieby altered: the 
only alteration I intend hereby is, that if my 
sister Margaret should die without issue, or 
failing issue, that the said B. her husband 
or any other husband she may have, should 

<^^^nng Ms life ” 
M., after the death of B., suffered a recovery 
to the use of herself, her heit^ and assigns foV 
limitations in 

the will ll took only an estate for her life, 
and that she did not take an estate tail female, 
alter the estate in tail male to her first and* 
other sons ; held, also, that from the words 
“ in default of such issue to B, ” etc,, in the 
codicil there was no ground for implying an 
estate tad m M. the word ‘^suc^' bing 
reftrential to the devise m the will of her 
hohH in tail m, ale, and her daughters in tail 
general j held, aUo, that the devise in the 
or auv future husband, if M 

to take <;^wt on the determination of the 
express limitations In the will to M.’s first 
mid c^her sons m tail male, and to her daugh- 

failure of M, s issue, and that therefore M 
did not take an estate tail by implication’ 
Mamilton v. l^est, 10 Ir. Iq. U 75 ^ oation. 

’ r! ^®ok an estate tail 

^ 

3. berise of “all my said manors, lands 
tenements and effects, real and peSiaT to 
one for life; and after iiis decease to w? 
issue male and tlie lieirs male of such sons 
successively one after another, with r eme to? ?? ' 

m «id ether sons in tail male : B. to totA « 

enliST^'^thi 7ui 


wniirTo: rCvTV original as well a& 

accruiUj^ share, for the survivor or survivors 
and their issue male, it being his intention 

mSe Ssu?®o°r fh® without 

mate issue, or there being such is^iiP 

before attaining the ago 
of twenty-one, then the share of the one so 

foSi‘?-!Held^th?fctV’'® survivors and their 
in t?pto ® *?‘® ®°“® estates tail 

Z Eqf^r 

3 . 'Woras ofDistrihntionor Modifioatiou with 




^ ihtteest 

su^er hid 


i ^®T®^ freeholds to 

» trustees, and he subsequently devised som& 

V enjoy the 

I exclusion of her husband, for life 

r and at her decease the same to go to her 

^ alike : but if A 

■i should depart this life without leaving lawful 

e 6. lestator devised as follows ■ « T ^itt «n a 
^ devise all that my freehoH foase LT Sd 

r M ^"nd ®Jf ^ "®“‘® town of 

M., and also my two warehouses in the s^id 
1 tovvn, unto my two sons, H i aud n 
^ mpiet os as levants in eXS®, and not ^ 

• joint tenants, in such manner and“ bie?t to 
i such chaiges as hereinafter mentioS that 
IS to say, as to one moiety or eaual half -nowf 

then to my son 0. in feei-Held ttat H T 

remainder tX mdrLV^nmtfn oTm- 
mon m fee. Zees v. Mosley, 1 Y & Coll 

afrl'hTsle^eat 

issue of the body of the stidT 

Me 

6T0;5Man. 

wido^or Hff testator’s 

upon tests «to’p^*^d®Se^tL*® 

Sfx-iiJSSsSJi 

; r *»3 


: '.if"!' 

< ;■ * ''' i- ■ ' i ’ ? i ■' ■’ ;» , 

' " ' ' 
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tioHj, and that the children of a sister who 
died in. the lifetime of A. took no interest. 
Tate Y. Clarhe, 1 Beav. 100; 8 L. J., N. S., Ch., 
§ 0 . 

1. Testator de’vised as follows : “ I give and 
devise unto J. C. the lands of D., to hold to 
him during his natural life; and from and 
after his decease I give and devise the same 
unto the issue male and female of the said 
J. C., begotten or to be begotten upon the 
body of his present wife, 0. C., to be divided 
between and amongst them in such manner, 
shares, and proportions as the said J. 0. shall 
by his last will and testament limit and ap- 
point -.—Held, that J, C. took an estate for 
life only. Crazier v. Crazier y 2 Con. & L. 309 ; 

3 Dr. & War. 353 ; 5 Ir. Eq. E, 415. 

2. Devise of a fieehold estate to the testa- 
tor’s illegitimate son W., “to have and to 
hold during the term of his natural life, and 
in case he has issue then it is my will they 
should jointly inherit the same after his 
decease.” In a subsequent part of the will 
the testator devised and bequeathed the rest 
and residue of his effects, real and personal, 
not thereinbefore disposed of, to his said son ; 
but “ in case my son W. dies without issue, 
then it is my will that the whole of my pro- 
perty be ascertained, and after bequeathing i 
certain legacies and annuities, the rest and 
residue of my property, together with the 
before-mentioned annuities as they drop off, 

I give in equal proportions to A. and B.” : — 
Held, that the illegitimate son took an estate 
tail in the real estate, and an absolute interest 
in the personalty. Ward v. Hevlly 1 Y. & J. 
612. 

3. G. G, devised his house in G Street, 

of which he was seised in iee, to his wife for 
life, with power for her to sell the same ; and 
directed the purchase money, or so much 
thereof as might be necessary, to be applied 
by his executors in payment of his debts, and 
the surplus thereof he gave to his wife for 
her own benefit. He also devised the lands 
of B,, of which he was seised under a lease 
for lives renewable for ever, to his wife for 
life, subject to the payment of his debts, and 
after her decease he devised the house in 

— Street, in case the same should not be 
sold by his wife, and also his lands of B., to 
his son 0. G. for life, subject to the payment 
of his debts, with power to sell the house in 
G-~ Street, the purchase money thereof to 
be applied as aforesaid, and the surplus thereof 
he gave to him for his own benefit ; and after 
the death of his said son he gave all the 
piemises to the use of the issue of his said 
son, with power by deed or will to appoint 
same to all or any of Ms children or issue, 
male or female; and in default of such ap- 
pointment, then to the first and other sons in 
tail male, remainder to the issue female of 
his son, as tenants in common, and to their 
issue ; and in default of such issue, to his two 
granddaughters C. G. and A. G. as tenants in 
common for their lives, with several limita- 
tions over. The testator declared his inten- 
tion to be that every person who should come 
into possession of his estates, by virtue of the 
devises aforesaid, should hold the same as 
tenants for life only, and he gave them power 
of l^asing^ and jointuring, and appointed Ms 
feqn daughter executor and executrix, 

YOh. Ylli:. 


C. G., the son, entered after the death of the 
testator’s wife, was discharged as an insolvent, 
and died without issue:— Held, that 0. G. 
took an estate for life only, T^kod v. Mgdv, 
1 Jones 520. 

4. A testator, by will dated 1789, gave to 
his wife and granddaughter A., during their 
natural lives, all bis freehold and leasehold 
lands, except the leaseholds therein mentioned. 
The testator then gave his mansion-house at 
Moat-house to his wife for life, and declared 
that if A. should die leaving issue, he gave 
unto her said issue (after the decease of Ms 
said wife and issue) all Ms said freehold lands, 
to be distributed among them, share and share 
alike, as three gentlemen learned in the law, 
or a major part of them, should affix the same ; 
but in case A. should die leaving no issue, and 
after the decease of his said wife, the testator 
gave^ the same lands to trustees to sell, and 
distribute the purchase money among certain 
grandchildren therein mentionecl : — Held, that 
A. took an estate tail in the premises at 
Moat-house. Kava%agli v, Morland, 18 Jur. 
185 ; 23 L, J., Ch., 41 ; 1 Kay 16 ; 2 Eq. Bep. 
771 ; 2 W. B. 8. 

“ Issue ” may prmd facie be taken as equiva- 
lent to “ heirs of the body ; ” but the Court 
will lean more to cut down this effect of the 
former word, by applying it to other portions 
of the will, than the effect of the latter. Ih. 

^ If there be a gift to A. for life, with another 
gift over to Ms issue, with words of limitation 
superadded, the issue take as purchasers in fee, 
fee tail, etc., as the case may be ; and there- 
fore,^ where there has been a preceding gift to 
the issue of A. and their heirs, a subsequent 
gift over, upon A. dying without issue, operates 
notMng. Ik 

Gift of lands to “ the issue of A„ as three 
persons shall affix the same,” does not of itself 
give to the issue anything beyond a life estate, 
but points only to a power of partition and 
distribution, Jk 

5. A testator devised a house and premises 
to M. for life, and immediately alter her 
decease he gave and devised the same unto 
the issue of her body, to hold to them and 
their heirs for ever, as tenants in common; 
but in case M. should die without leaving such 
issue, then over: — Held, that M. took as 
tenant for life, and not as tenant in tail, with 
remainder to her children as tenants in com- 
mon in fee. Colder v, Cropp^ 5 Jur., H. S., 
562. 

6. In wills of real estate issue,” unless 
there be something to show a contrary inten- 
tion, means “ heirs of the body,” and includes 
all descendants to all time. Woodhmm v, 
Herrich 1 Kay k J. 352 ; 24 L. J., CM, 649 ; S 
W. 11303; 3 Eq. Bep. 817. 

Devise in 1806 of lands to F,, and M., his 
wife, for their joint lives, and the life of the 
survivor ; remainder to all tiieir children ** al- 
ready or hereafter to be born, for their joint 
lives, and the life of the survivor ; ” but ail tbs 
sons to take testator’s name and arms ; ** re- 
mainder to trustees to preserve contingent 
remainders;” but nevertheless upon trust to 
permit all the said children to receive the rents 
during their lives;” “and from and after 
their several deceases unto and equally 
between all their issue male aid female,” and 
“for want of such issue” a devise over to 
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smote fafiiily:— HeW, first, that the name 
shd anas clause was not a condition precedent | 
mondljf that «* already or hereafter to be 
Ibom,” lihe *‘bom or to be born,” denoted 
©hildren living at testator’s death; thirdly, 
that such children took as tenants in common 
in tail, with cross-remainders between them 
in tail, notwithstanding the limitation to the 
issue was in terms to them as tenants in 
common, and the limitation over was “in 
default of such issue/’ and not of issue abso- 
lutely. Ik 

King V BiiTcliell (Ambl. 379 ; 4 T, B. 296. n. ; 
1 Eden 424) remarked on, and Mmtgmeinj v. 
Mmtgmmg, (3 J. & L 47) explamed. In the 
latter Lord St. Leonards did not disapprove 
of the rejection in a devise hke the present, 
of creating a tenancy in common, but of the 
cases where, although words of limitation were 
aaperadded to the word “ issue,” as in a devise 
to one for life, with remainder to his issue, and 
their heirs, it has still been held that the issue 
took not as purchasers, but by descent through 
the first taker* Ik 

1. Devise to trustees “upon trust for the 
cMdren of her niece during their lives, and 
alter the decease of the survivor then for all 
and every the lawful issue male and female of 
such of the children of her niece as should 
be living at her decease as tenants in common, 
and the heirs of the body of all and every of 
the issue of the said children; and on the 
death and failure of heirs of the body of any 
one or more of the issue of the said children, 
m well the original as the accrued share of 
him so dying, and of wlom there shall be 
such, shall be in trust fur the survivors or 
survivor of them as tenants in common, and 
for the heirs of the foody of such survhing 
issue”;— 'Ih Id, ihai the rule in Sheik }/ s ea^ie 
did not apply, and that the children of the 
testatiix’s niece took estates for life only with 
remainder to their “issue” as purchasers. 
Pmriter v. Clark 3 Bm. & <t, 161 ; 1 Jur , N. S , 
605 ; 3 W. B. 471. Affiimed 2 Jur., K. b., 335 ; 
6 Be a M. k a. 104. And see eoteUnghw 
CoUlongh^ 4 It. E., Ekj,, 263. 

BupoTadded words following “issue,” or 
other words having no technically defined 
meaning, tend more strongly to show an in- 
tention that they should take as purchasers 
than when superadded to words having a 
technically defined meaning, such as the 
words heirs ” or “ heirs of the body*” Ih, 

2. A will contained a direction to trustees to 
convey to the testator's son in strict settlement 
if he should marry, followed by a declaration 
that if the son should die unmarried, or with- 
out la^vf ul issue, the property should be limited 
and devolve upon A. for life, remainder to A,’s 
eldest son for life, remainder to his issue male, 
and in failure of such issue to Afs other sons 
in sttcc<‘Ss!on, the eldest of such sons and 
his heirs male always to be preterxed : — Held, 
that Tiho trusts m. favour of A. and her sons 
were not executory; and that the testator’s 

& hav% 4W ttnmatried, and A. having 
STihseQuentlVi her eldest son was entitled 


When the word “issue” is so employed, it 
is for the party seeking to give it a meaning 
other than that which it frequently bears, 
to show clearly from the context of the will 
that the testator intended to give it a different 
meaning Ib, 

Devise in 1817 of a freehold estate for lives, 
renewable for ever, “ to my son W. during Ms 
life, and after his death to his lawful issue, in 
such manner, shares, and proportions as he by 
deed or will shall appoint, and for want of 
such appointment then to his issue equally if 
more than one, and if only one child to said 
child, and on failure of issue of W.” to J, 
Another estate, consisting of fee-simple lands, 
was devised in the same terms to another 
son, J* ; and on failure of issue of J, it was to 
go to W. J. and W., before the biith of any 
child to W. ( J. himself never married), joined 
in a recovery as to the lands devised to J., and 
to which W. aftei wards succeeded in possession 
on J.’s death without issue. W. died leaving 
four children ; he had not executed any ap- 
pointment, but during his life disposed of both 
descriptions of lands to creditors for value 
Held, that under these devises each of the first 
devisees took an estate tail by implication. 

The remainders were contingent, and there- 
fore the recovery suffered as to the fee-simple 
lands operated as a bar to them, whether the 
first devisee did or did not take an estate tail. 


IW OTHEB LimiTATIOIfS OEEATlKa M 
ESTATE TAIL. 

4 Construction of words of a devise as to 
giving an estate tail. WiUcoie v. BeUaers, 
T. & H 491. 

5. Where the intent of a testator, in create 
an estate tail, is very doubtful, the Court 
will lay liold of any circumstances lather than 
put it in the power of a person on a remote 
contingency to bar all subsequent remainders. 
Leth'mdlur v. Tracey^ 3 Atk. 797. 

^ 6 Where by plain words, in themselves 
liable to no doubt, an estate tail is given in a 
will, it cannot be cut dowm to a life estate,, 
unless there are other words which plainly 
show the testator to have used the former as- 
words of purchase contrary to their ordinary 
sense, or unless in the other provisions of the 
will there should be a clearly expressed inten- 
tion inconsistent with the giving an estate 
tail, and which intention can only be fulfilled 
by sacrificing the particular provision and re- 
garding the expressions as words of purchase* 
Mtheniane v, Mtlwrstom, 8 Cl. & 67* S* 0. 

mm. Jack v* Mthers^me, 9 Bli., H. S , 287. 

7. Devise to A. and his posterity. Lord 
Keeper thought this would create ah 
tail only ; but the Master of the Bolls bmig" 
of opinion that such a dCvise would amount 
to a fee, Lord Keeper ordered precedents to 
be searched. v. BaM0d, 2 Kreem. 
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2. Word ** 7912. 

B, Word ^^Mtate” covpleM with Words of 
focaUty or Ocottpaiion^ 7912. 

4. Words “ Property f “ What I Poswssf ete^^ 
eoupled ‘frith &ift to Pxeeutor^ 7913, 

5-* Words Part^^ “ Moiety 7913. : 

6. Other Particular WordSj 7914. ^ 

7, Py Pevise of Meuts and Profits^ 7914. 

3. Py Subjecting Land to Charges^ 7915. i 

9. Pstate of Executory Perisee over after a 

Gift m Fee-sim2)le, 7916. 

10. Indefinite Gift eiilarged to a Fee^simple 

h/ Nature of Gft over, 7916. 

11. Pfeci of the Wills Acty 7918. 

12. Fee-simple Pass with Pxeeutoonj Limitation 

over on Peath without Issue, See LYI. 
Ill, 4. 

13. Pstate of Trustees, See Trusts, XI. 

14. Pstate of Cestui gue Trust. When Co-exten-^ 

sive with Pstate of Trustee, See L. ix. 
post. 

1. In 0eiieral, and Eifect of Want of Words of 
Limitation. 

1. In a devise of real estate words of 
limitation are required to give moie than an 
estate for life, as are words of qualification 
to restrain tlic extent and duration of the 
interest in peisonai properly. Adamson v. 
Armitage^ 19 Yes. 418. 

2. If lands are devised to one generally, lie 
takes but an estate for life, unless it appear 
plainly the tcstatoi intended him a greater, or 
that he is likely to be a loser, or his person 
chargeable. Fairfax v. Merosi, Pre. Ch. 67. 

3. Testator gives freehold and leasehold 
©States to his heir-at-law for life, remainder 
to R. for life, and to his fiist and other sons, 
remainder to S. and W. for their joint lives, 
and to the suivivor of them ; the survivor is 
only to take an estate for life in the freehold, 
though he takes the whole interest in the 
leaseholds. Awse v. Melhuislty 1 Bro. C. 0. 519. 

4. Bequest of land, and of 5 per cent, 
stock, and 3 per cent, stock, to trustees, to 
apply a sufficient part to the support and 
education of R., the stock to remain in the 
testatoPs name, and the surplus of the 
dividends and rents to accumulate ; and when 
R, attained twenty-one, to transfer to her the 
lands, stock, and accumulations; but if R. 
died under twenty-one (as happened to he 
the case) testator gave his lands to E., without 
any words of limitation, and his 5 per cent, 
slock to M., provided they were living at the 
decease of R., not else The plaintiffs were 
the residuary legatees. R, died under twenty- 
one:— Held, that E. took the lands in fee; 
that M. took the capital of the 5 per cent, 
stock ; that the plaintiffs were entitled to the 
accumulations of the rents and dividends. 
Powles V. JojMng, 9 L. J., Gh., 224. 

5. A devise of lands for ever conveys an 
estate in fee, and is not affected by subsequent 
words requesting the devisee, “in case of 
Mlure of issue of Ms said body,’^ to give the 
estate to another. Pland v. Mand, 9 Mod. 

6. Devise to B. for ever, that is, if he leaves 
, a son or sons who shall attain twenty-one, “ but 
; if B. .should chance to die without son or sons 

i mf will is, that the son of my son 

t rlfllWf ^ ^ fee-simple to 


with executory devise to the son of W. Seath 
V. Meath, 1 Bro. C. 0. 147. 

7. Devise in these terms I give to A, my 
farm and my lands at B., to him, his heirs 
and assigns for ever ; and I also give to A. my 
farm and manor of E. An estate for life only 
in the latter. Paiee v. Canterhiry (Areh- 
bishop), 14 Yes. 364. 

8. A testator seised of property in fee 
devised it (by description), with all outbuild- 
ings, etc, “according to the tenor of the 
testator’s deeds,” without any superadded 
words of inheiitance. The Statute of Wills 
being inapplicable Held, that the devisees 
took life estates only. There were two devises 
of the same r>roperty to childien in two 
diffeient events :~-Held, that the terms of the 
second devise could not, by construction, b0 
introduced into the first, so as to extend the 
estate thereby given. Sturgis v. Pum, 19 
Beav. 135. 

A testator devised freeholds in terms which 
gave life estates to his childien equally, and 
unto the children of such children as might 
be dead, who were to take their parents’ share 
only:— Held, that the life estates of the 
children were not enlarged by the substituted 
gilt. Ib. 

9. A legal fee will pass without the word 
“heirs” whore a trust of land can be satisfied 
no other way. VilUers v. VilUers, 2 Atk. 72, 

10. Devise to daughters to augment portions 
construed a devise of fee-simple. Carpenter 
V. Chapman, 9 Mod. 92. 

11. The fee does not pass under a devise to 
two brothers^ share and share alike, because 
one ot them is the heir. Bowen v, Seoweroft, 
2 Y. ^ Coll. 640 ; 7 L. J., N. S., Excb Eq , 25. 

12. Devise to A. for life, the reversion to B. 
and 0 , to be equally divided betwixt them. 
B. and 0. are tenants in common for life only, 
Pelton V. Panhs, 1 Vern, 65. 

13. The words “ I appoint A. B. trustee ot 
my real estate,” to do such and such acts, 
constitute him in equity the taker of the 
estate. Frugal (Pari) v. Plalis, 2 Moll. 50. 

14. Testator, fiist giving all his estates real 
and personal to his executors in trust to be 
disposed ot as after mentioned, then gave all 
his leal estates to his wife for life, and after 
her decease he gave his lands and estates to 
3. B. ; but at his decease the whole to be for 
the use of J, B.’s wife and children, and 
which children, at the death of their mother, 
should inherit the same jointly during their 
lives ; and if they should die before twenty- 
one, he gave the houses and estates to H. S., 
to the use of himself and his children; — Held, 
on demurrer, that the children of 3. B. tool; 
only joint estates for life. Sjmj v. Promfield^ 
9 Bim. 534, But a ease having been sent to 
law: — Hold, by the Court of Exchequer, that 
the children of J. B. took an estate in fee m 
tenants in common. B. C. 10 Sim. 94 ; 5 Jur, 
864. And see the argument at law, 7 Meesv £ 
Welbs. 546 5 10 L. J., H. S , Excb , 457. 

15. A testator gave and bequeathed to hM 
son R. (who was his heir-at-law) his freehold 
land in D,, and directed that the residue of 
the property which he might leave at hie 

: death^ should be divided between that son 
and Ms two sisters in equal proportions, with 
a direcHon that whatever portion might de-^ 
yolve to Mm should he placed in the nam# 
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trusteea, fhe interesfe paid to him 
during his life, and that after his death his 
share should he divided between his children 
and placed in the names of trustees, with a 
discretionary power to employ a portion of 
the capital for their advancement ; and on the 
children respectively attaining twenty-five, 
their shares to he tinnsferied to them. 
Bhould his son die without issue, the whole 
of his portion was to devolve to his two 
sisters during their li\es in equal propor- 
tion«, and after their deaths to their chil- 
dren i—HeM, that under the terms of this 
devise the son took only a life estate in the 
freehold land in B. Saumarez v. Sau7iiarez, 
i Myl & G. m. 

L fhe testator devised a freehold estate 
(which he declared should be considered as 
personalty) to Ms executors and trustees, upon 
trust ** for the second surviving son of my 
brother dames W., on his arriving at the ago 
of twenty-five, the annual rental in the mean- 
while (after all just and necessary expenses 
for the benefit and maintenance of the estate 
being deducted)^ to be annually divided be- 
tween my Mirviving brothers. In failure of 
»ueh second surviving son of James W. I 
leave the estate to my brother Daniel W., 
and his heitfi male. Failing such heirs male, 
1 leave ami bequeath the estate to the hoiis 
of the W. lamity.” Daniel died in the life- 
time of the testator. E. was the second son 
of James IV. :—Iield, that E. was entitled in 
fee-simple ab'^olute to the estate, subject to a 
term irom the death of the testator until such 
day as 1. should atUtm, or but for death 
would attain, his age of twenty-five, which 
term was vested in the testator’N three 
brothers as tenants in common. Blount v. 

21 h. J., N. 8., CM, 259. 


1 Word «Estate.»» 

% The word estate ” in a will, without 
words to restrain the generality of the sense, 
Will carry a fee. 3fmare^ v. Tall, Ambl. 182. 

B. The words *‘I devise all my temporal 
estate the same as “ I devise all my worldly 
estate ” pass a fee, and this the plainer where 
it IS afterwaids said “all the rest of my real 
estate,*’ the word “rest” being a term of re- 
lation, Tmmer v. Wise, S F. W. 295: Ca. 
tmj^, Talb. 28i 

4. Denise of all that “estate” testator 
bought of M., held, to pass the fee ; so held 
also as to anothei clause, which was a devise 
Of “ the reversion of that tenement his sister 
h'^d after her death :"“*-Held, contva as to 
Other devises, being first, “all those houses he 
toght of T, W., containing thiec dwellings 
wfih their appurtenances,” and next, as to 

* devise of the tenement in the possession of 

* 1. »®ently after his death. Bailis v. 

M Tes. 48. 

4 devises all the rest and residue of his 
And personal estate whatsoever ; this will 
‘ awe. Mumj v. Wpe, 2 Vern. 564. 

“Wort ” does not of necessity 
^^-Bimple. Bojgfm v. WatorAmm, I 
i iSite ; 

help OHO shilling, 

J; il Ho lands, and in. the 

sjW.'a i--., ■ .'t • ki i, . ' ' -T 


chattels, personal and testamentary estate : — 
Held, that the fee-simple of the lands passed 
to W. B. Bradford v. Beljield, 2 Sim. 264. 

8. A testator devised in the following 
words : “ As to the rest of my estate, the two 
houses, one in St. John’s Lane, and the other 
in Foggweli Court, in Charterhouse Lane, I 
give to my wife for her life, and after her 
decease, that in St John’s Lane to my daugh- 
ter; the other between my two sons, to he 
equally divided ” :-~Iield, that the daughter 
took only an estate for life in the house in 
St. John’s Lane. Bsdaile v. Gall, 1 Euss. & M. 
540 ; 8 L. J., Oh., UJ. 

9. B. devised thus, “ all my freehold estate, 
of any nature or kind whatsoever, which at 
piesent is in my power to dispose of, I give to 
my wife.” The question whether the wife 
took an estate for life or in fee was sent to 
B. E. SneUon v. Corbet, 3 Atk. 369. 

iO One devises a third of aE his estate what- 
soever to his wi£e, and two-thirds of all Ms 
real and personal estate to his son J , and his 
heirs; the wife has but an estate for life in 
the third part of the real estate. Chester v. 
Painter, 2 P. W. 335. But this seems over- 
ruled in principle by Stewart v. Garnett, 3 
8im. 398, 406, 


3. Word “ Estate coupled with Words of 
Locality or Occupation. 

11. A testator setting out in his will, to give 
and dispose of Ms worldly estate, is a strong 
proof that be intends to dispose of the in- 
heritance of his lands, when there are sufficient 
words in the following parts of the will for 
that purpose; the words, “estate at such a 
place,” 01 “in such a place,” may carry a fee. 
The whole complexion of a will ought to be 

: considered. Ibhdson v. Bechvith, Forrest. 

: 157. But see I)e7m v. Gashn, Cowp. 657. 

12. I devise all my land and estate in D. to 
J. 5 decreed, a fee passes ; these words charging 
not only the lands, but also the tesfcator’s 
interest in the land. Barry v. EdqewortK 2 
F. W. 523. 

13. A testator, after giving his wife an annuity 
for her life to be issuing out of “ all his real 
estate, lands, and heieditaments in F./’ devised 
“ the said estate, lands, and hei'editaments ” to 
Ms daughter and her heirs; but in case his 
^lighter died under twenty-one and without 
issue, he devised “ the said estate, lands, and 
heredifcaments ” to Ms wife for her life, and 
after his decease to the children of A., share 
and share alike — Held, that subject to the 
previous interests given to the daughter, and 
to the wife, the children of A. living at the 
testatoFs death took an estate in fee in the 
lands in P. Wilkinson v. Chapman, 3 Etiss. 
145* 

14. Devise of all my estate at H. to A. for 
life, remainder to B. and C„ is a devise in fee 
to B. and C* Price v. Gibson, 2 Helen 115. 

15. Devise of “my copyhold estatq at P., 

consisting of three tenements, and now nn4er 
lease, etc., but not specifyingfor wbAt intore$i 
^ estate for life only passes. MWm&rd v 
PmcaiJif, 7 Ves,.641. ^ 

16. A testator, resident in Jamaica, t devised 
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A. B. : — Held, that the estate and the slaves, 
mules, cattle, and machinery thereon passed 
nnder this devise. 8te7vart v. Garnett, 3 Sim. 
398. See Mso;p, Mueh^r, 3 Bea. Sc Ch. 704. 

1. One devises to J. all his freehold, lease- 
hold, and copyhold estates in E., and gave the 
rest of his estates, both freehold and leasehold, 
to M. He had freehold and leasehold in M., 
bnt no copyhold out of E. : — Held, J. took the 
fee in the freehold and copyhold, and the 
absolute propeity in the leasehold in B. Ma- 
caree v. Tall, AmbL 182. 

2. A testator demised in the following 
words : “ As to the rest of my estate, the two 
houses, one in St. John’s Lane, and the o-ther in 
Foggwell Court, in Charterhouse Lane, I give 
to my wife for her life, and, after her decease, 
that in St. John’s Lane to my daughter ; the 
other between my two sons, to be equally 
divided”; — Held, that the daughter took only 
an estate for life in the house in St. John’s 
Lane. Msdaile v. Gall, 1 Kuss. & M. 540; 8 
L. J., Ch., 133. 

3. Devise to executors of all real and personal 
estates in trust, as to his real estate, to his 
wife for life, and after her death he gave his 
houses, lands, and estates in B. to J. B., “but 
at his death I will that the whole shall be for 
the use of the said J. B.’s wife and child] en, 
and which children, at the death of their 
mother, shall inherit the same jointly during 
their lives, and, if they shall die before twenty- 
one, I will that my houses and estates in B, 
go to H. S.”; — Held, that the children took 
for their lives only, and that, upon their having 
attained twenty-one, the inheritance was un- 
disposed of. Sj)ry V. Bromfield, 9 Sim. 534. 
But the Court of ’Exchequer, on a case sent, 
decided otherwise. S. C. 7 Mees. k Welbs. 546 ; 
10 L. J., N. S., Exch., 457. And see S. C. 10 
Sim. 94 ; 5 Jur. 864. 

4. Construction of will passing fee without 

words of limitation. As to effect of description 
of lands as in the occupation, etc., of particular 
tenant to restrain the legal effect of the word i 
^‘estate” in a devise to pass the fee, g^umre. 
Ckorltm V* Taylor, 3 Ves. & B. 160. : 

6. A devise before 1838 of all my estates in i 
the occupation of A., in the parish of B., to 0., | 
without words of limitation, conferred upon I 

O. the fee-simple. White v. Coram, 3 Kay & 
J. 658. 

Devise of “ all my estates in the parishes of I 

P. and T., to J. B., if he is living at the time 
of my death ; but if he is dead ” then over 
Held, that the fee-simple passed to J. B. Ib, 

6. A devise of testator’s “ estate at A.,” 
without more, will comprehend his whole 
interest In the lands rather than be referable 
to the mere locality. If, however, words of 
limitation be added, they will determine the 
extent of the benefit, ^uthby v. Siomhome, 

2 Ves. 611. 

7, Devise of land and houses in L. Street, 
with all outbuildings, etc., “ according to the 
tenor of the title deeds of the said land and : 
houses,” without any words of limitation;— 
Held, to pass an estate for life only, 
although by the deeds the testator held 
the property in fee. And held also that, : 
although in a certain event which did not 
l:^pen, and in another event which might 
liajjpeh, words of a larger sigmfice.tion 

msed, the estate for life could not be 


extended or enlarged, Sturgis v. Bum, 19 
Beav. 135. 

8. Devise of “ my property in houses, etc., 
at G.” Held (independently of Wills Act) to 
pass the fee. Be^itley v. Oldfield, 19 Beav. 

_ 9. A testator, before the Wills Act, devised 
his estate at A. to S. K. for life, charged with 
life annuities, but in case the annuitants or 
any of them survived S. K. he gave the afore- 
said estate to S. K.’s eldest surviving son, 
charged with the annuities, but in default of 
issue male he gave the aforefsaid estate to 
T. K,, charged in like manner, and unto his 
eldest son upon the same conditions; but 
in default of issue male the premises were to 
descend to the testator’s heirs as aforesaid ; — 
Held, that the word “ estate ” was not sufficient 
to give the eldest surviving son of S. K. a fee- 
simple. Key V. Key, 4 Be G. M. & G. 73 ; 17 
Jur. 769 ; 22 L. J., Ch., 641 ; 1 Iq. Eep. 82. 

4. Words “Property,” “What I Possess/* 
etc., coupled with 0ift to Executor. 

10. A gift to A. and B., “ whom I appoint my 
executors of all that I possess in any way 
belonging to me, by them freely to be possessed 
or enjoyed, of whatever nature or matter it 
may be,” will pass the fee-simple of real estate. 
Thomas v. Phelps, 4 Buss. 348 : 6 L. J., Ch*, 
110 . 

11. Testator gave a freehold house to Ms wife 
for her sole use and benefit, and another free- 
hold house to her for her life ; and he also 
gave to her all his household goods, plate, 
etc.; but if she married again, the whole 
of the above property was to become the 
property of his daughter ; and in case his wife 
should remain unmarried, then he gave the 
second-mentioned house to his daughterforher 
life, and to her children after his wife’s death : 

“ I also appoint my wife, provided she remains 
unmarried, sole executrix and residuary legatee 
to all other property I may possess at my de- 
cease ” Held, that the fee-simple in the first- 
mentioned house passed to the wife. Bay v. 
Baveron, 12 Sim. 200 ; 10 L. J., H. S., Oh., 349. 

12. The words “I bequeath to my sons A* 

and B., and likewise constitute and ordain 
them my sole exeentors of this my will, all and 
singular my lands, messuages, and tenements, 
with all my goods and chattels, by them freely 
to be possessed and enjoyed ” Held, not to 
be a devise in fee. Bromitt v. Moor, 9 Hare 
378; 22 L. J., S., CM, 129. 

13. A testator directed that all his just debts 
and funeral expenses be paid as soon as pos- 
sible after his decease. He appointed three 
persons as joint executors of his “ entire pro- 
perty, for the purpose of putting it to the best 
advantage of nay sister, wife, and children’*; — 
Held, that fee-simple lands were devised by 
the will* Murphy v, Bonmlly, 4 Ir. B*, Eq*, 
lit 

S. Wordi “Moiety.” 

14# Testator devised to Ms son W# his (tes- 
tator’s) part of the lands of A#, describing them 
as “ being lately part of the estate of X. K*, 
and purchased by me, and in which X ii 
jointly concerned with me,” to hold same to . 
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W. ahd hii assigns during his life and no 
longer, unless it sboitld happen that W. should 
survive his then present wife and marry a 
second wife, hy wimm he should have issue 
living at the time of his death ; and then and 
in that case he de\iscd Ms said part of said 
lands npon the death of W., leaving issue male 
of such second mairiage, to such issue male, 
share and shaie alike ; and for want of issue 
male to the issue female of suoh second mar- 
riage, share and shaie alike; and in cace it 
should so happen that W. should die without 
leaving any such issue of a second marriage, 
then and in that case he devised said lands to 
his two grandsons James and John and their 
heirs, and the survivor of them, shaie and 
share ahke, to hold to their own use and 
benefit for ever; and in case James and John 
should die without leaving issue, then he de- 
vised said lands to his grandson M. M. and his 
heirs ; and in case of his death without issue 
he devised said lands to his grandsons Robert 
and William, and their heirs, share and share 
alike, for ever, W, having manied a second 
wife, died, leaung issue male by her, but no 
issue of his first maiviage Held, first, that 
mMt a devise of the teslatof s “ part ” of the 
land® the fee will jmss ; secondly, that W. took 
sm estate for his life only, with concurrent con- 
tinent remaindms in fee; fir^fe to the sons, 
4 »condly to the daughters of W. by his second 
, mairiage living at his decease ; and thirdly to 
the testator’s grandson in tail, of which one 
wimlurler only was to start, lioview of the 
>€»ses upon tho subject. Mmiigomenj v. ifewt 
#«cry, 3 J. &; Ij. ir ; b Ir. tq. R. 710. Hee 
commente on thin case in Wmfhmr \ . /// rr/e/z, 

Kay & J. :m ; 2 1 L. J , OlO ; J W. R. 
*103; 3l>p lUp. hi 7 

I, Devise ui ^‘my moictv ” of closes at L, is 
iMutficient, piior to the 7 Will, land 1 ViLt.,c. 
26, to pass the fee. Me Arnoiii, 33 Boav. 163, 


Other Particular Words. 

X A ttieisuago was settled upon i, for life, 
rnminim lo B. in tml, remainder to A, \n fee. 
A. devises all his light, title, and interest in 
tbk messuage to B , who was his son, but 
without adding any words of inheritance:-- 
Held, thd hy this <lcv ise t he fee passes. <hle 
%*, 3 Bro. li C. 7. 

3. A rlevise of idi my lands, tenements, and 
teoditanient® to A will carry the D c, if that 
appear® to bo the gciietal intent ot the tes- 
tator. lM?m V. Afimr, li AuAr. 7S1. 

TOether the woul « huoditament ” alone 
fwill carry a fee, pm re. Ik 

4. Th© woMh Inqiieath to my sons A. 
■and !>., and Iikc\vis{* continue and ordain them 
my sole executors of t]u> my will, all and sin- 
gular my lauds, messuages, and tenements, 
with all my goods and chattels, by them freelv 
^ be pus^rised and enjoyetl ” :A-Hcld, not to 
bo a devise in fee. Bromlit v. i7oor. 0 Hare 
178 } 22. L. J., K. B., Ch., i2fi, 

^ 6. Hovne to the testafcor’.s three (laughters of 
m® jin^perty in (Iwelling-lxoiisea, land, etc., in 
A-, to be equally divided between them, share 
' alike; and tins testator thereby 

tether wLded the several shares to his ifireo 
xy? before mentiojK^d, to have the } 
mtes'cst for their tiuring their natural life, | 


and afterwards divided equally amongst their 
children ; and, for want of child or children, 
to go to their husband if living : — Held, that 
the daughters took estates for life, and in de- 
fault of children the husbands of the daughters 
took estates in fee-simple. Bentley y. Oldfield^ 
19 Beav. 225. 

6. A testator gave specific real estate and 
his peisonal estate, property, and effects to his 
wife for life ; and after her death he gave the 
aforesaid specific real estate, with all moneys, 
lights, credits, etc., “ and all property whatso- 
ever that should be remaining alter his wife’s 
decease,” to his children :~HeId, that the cMl- 
dien took his real estate in fee. Moimr v. 
Coojper, 2 Brew. 7 ; 23 L. J , Ch., 229 ; 2 W. B. 5. 

7. A devise of a testator’s “ property to W. 
H., Ms executors or administrators,” was held 
to pass the fee of the testator’s real estates 
absolutely to W. H. Ilmvter v. Pmli, 9 L. J., 
H. S., Cb., 62; 4 Jur. 571. 

8. Birection that all testator’s children shall 
share equally in all his property, gives them 
the real estate in fee, Patton v. Mandalt 1 
Jac. & Walk. 189. 

9. A testator, by his will elated in 1796, gave 
certain pecuniary legacies, and then gave all 
the residue of his effects, real and personal, to 
A. and B„ and then gave an annuity for the life 
of 0., and then gave all his lands in the county 
of Kent and elsewhere with his personal estate 
to three trustees (naming them), their heirs 
and assigns, in trust for the purposes above 
mentioned -.—Held, that A. and B. took an 
equitable estate in fee in the lands in the 
county of Kent, Torvlmton (Lord') v. Mem* 
man, 22 B. J., Ch., 286. 


7* By Beviso of Bents and Profits, 

10. A sale directed on the words ‘‘rents and 
profits” alone, though geneially contrary to 
testator’s intention, in aid of a cieditor, on the 
ground of law’’, that in a will those words meant 
and passed the land itself. Another construc- 
tion, however, as to legatees, upon the addition 
of the words “as tiie rents and profits, etc., 
should advance the money.” Ma hies v. Misson, 
1 Ves, 41, ^ 

11. Bevise of profits is a devise of land. 
Johnson v. Arnold^ 1 Yes. 171 . 

12. Under a dtwise to sons and daughters of 
an equal share in all the income of real 
property tho fee passes, Mmnox v. Breernr, 
U U R., Kq., 456 ; 27 L. T., K 8., 408, 

^ 13, Bevise of “one moiety of the rents, 
issues, and profits of my estate named T,, in 
the parish of M., to be divided equally amongst 
my grandchildren; the other moiety of the 
rents, issues, and profits of my said estate I 
give to and Ms heirs”:— Held, that the 
grandchildren take the fee as tenants In 
common in a moiety of tho estate* 

V. Barnett, 3 Sim. 898. 

14. Testator, by a codicil to Ms will, reciting 
that certain lands produced a clear yearly 
rent of 2371, devised them to trustees in trust 
tor charitable purposes ; he then directed that, 
m the event of there being aii Incirease of tjte 
rents of the said lands by any new letting, ^e 
surplus so to axise should go to the only use 
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should be lords or ladies of the manor of B. ; 
and in case the said families did not protect 
tho said charities, or if the said families should 
become extinct, then, and in either of such 
cases, the trustees were to apply the said 
surplus rents, in addition to the provision 
already made, for the charity : — Held, that the 
gift of the surplus rents to the members of the 

S. and 0. families was a good equitable devise 
in fee, and that the gift over to the trustees of 
the chaiity was bad for remoteness. Oliarit- 
sble Donations (^Commissioners of') v. Clifford^ 
1 Dr. & Wai. 245. 

^1. A father, after giving all the residue of 
Ms estate, both real and personal, to trustees, 
gave, devised, and bequeathed the yearly produce 
of his estate unto his six children, naming them, 
and. the issue of them (such issue taking only 
their parents’ shaie), to and for her or their 
own use and benefit absolutely, share and 
share alike Held, that the children of the 
testator, who all survived him, took absolute 
interests in his realty as tenants in common in 
fee. Shaoliloeh v. Jarvis^ 26 L. T., H. B., 682. 

2. A testator in 1857 de\ised freeholds to 
trustees to pay the lents to his five children, 
^*or their heirs”: — Held, that the children 
took a fee. Adskoad v. Willetts^ 29 Beav. 858 : 
$ W. B. 405. 


8. By Subjecting Band to Charges. 

3. Whether a devise of lands to A., “ after 
Xoaymcnt of my just debts and funeral ex- 
penses,” will carry the fee, qumre. Denn v. 
Moor^ 8 Anstr. 781. 

4. A., being seised of lands of lOZ. per 
annum in xDOsscssion, and 34/. per annum in 
reveision, gave certain legacies to be iiaid at 
certain different times, and then devised all 
his lands to his youngest son B., who did not 
|)ay the legacies within the time Held, that 
a fee passed to B., because it appeared that 
the sums to be paid were more than the profit 
■of the lands in possession would amount to 
in that time. DeaJw v. Dea, 1 Freem. 479. 

5. A testator, seised of lands under a lease 
for lives renewable for ever, gave his wife his 
dwelling-house for life, and certain benefits 
out of the ^farm, and gave his son John four 
acres of land, and his son Andrew tho remain- 
•der of the farm, and directed his son Andrew 
to make good the benefits to his wife, and 
Both Andrew and John to do all the labour 
belonging thereto .•'—Held, that John took the 
absolute interest in the four acres, Morronqh 
V, Diffferki (Lord\ % Jones 719. 

6. Bevise of land to A-, paying out of the 
Tents or out of the land a certain sum, is no 
fee-simple, otherwise if the devi&e was paying 
a certain sum generally, without saying “ out 
of the land.” Sawlmr v. BnoMand^ 2 Vein. 106. 

7. A. devises to his brother B. all his lands 
and hereditaments, and all his personal estate, 
desiring him to pay his debts and legacies. 
A fee passes. AeUand v. AcMmd^ % Vem, 687. 

B* If lands are devised to one generally, ho 
takes but an estate for life, unless it appear 
{plainly the testator intended him a greater, or 
he is likely to be a loser or his person 
eahle. JCmr/awr, Bre. Ch. 67. 

A. Ms will with deposing of all 
l^y estate, and then wills that all his 



II i I f I 1 1 


debts be first paid, and gives his wife a moiety 
of what is left after his debts paid. The 
real estate is charged with the debts, and a 
fee in a moiety of the surplus of the estate 
passes to the wife. BeaGlicroft v. BeaelicToh. 
2 Vern. 690. 

10. Bevise to testator’s wife, she paying his 
debts, and 152. to A, B., if so much can be 
spared, and the rest of the estate to go to 
A. B. after her death, gives her the fee and a 
power of sale. Dolton v. Semn^ 6 Madd. 9. 

11. A devise of lands to A. “for paying his 
son 502. when of the age of twenty-one years 
gives A. the fee beneficially charged with the 
payment of 602. Ahrams v. WinsJmp. S Buss, 
350. 

12. A. gave B. all his lands, tenements, and 
messuages whatsoever, after debts and legacies 
and funeral expenses paid. The debts being 
charged only contingently on the real, if the 
personal estate should be deficient: — Held, 
that plaintiff took only a life estate. Mersonv^ 
Blaehnore, 2 Atfc. 341. 

^ 13. Testator, after expressing an intention to 
dispose of all his property, directed his just 
debts and funeral expenses to be x^aid by Ms 
executor thereinafter named, and then, after 
giving seveial pecuniary legacies, devised all 
copyholds, which were his only real estates, 
to his son J. without woids of inheritance, 
and left all the rest and residue of his estate 
and effects to his said son, whom he appointed 
solo executor and residuary legatee, such son 
being^ also his heir : — ^Held, that the will was 
sufficient to pass the fee in the copyholds, 
and that it charged them with the debts. 
Dover v. Gregory^ 10 Sim, 393 ; 9 B. J., H. 
CM, 81. \ 

14. Under a devise to B, and Ms heirs, and 
if he dies without issue then to W., he paying 
his two sisters 5002. apiece, and if E, and W. 
die without lawful issue then to testator’s 
three daughters and their surviving issue:—- 
Held, that E. took an estate in fee, which was 
not cut down to an estate in tail. Mslier v* 
Barnj^ 2 Hog. 153. 

15. W. by will, dated before 1838, gave three 
parcels of land. A,, B., and C , to his son J. 
in one gift, without any words of inheritance, 
and afterwards declared that J. should out of 
A. pay another son, B., an annuity of 102, per 
annum during B.’s life:— Held, that this 
enlarged the previous indefinite devise to J, to 
an estate in fee-simple in tho parcel of land 
A., but that he only took a life estate in the 
other parcels B, and G, MaUJtem-^. 

2 Kay & J. 406 ; 2 Jur,, H. S., 926. 

16. A devise in 1822 of real estate to S., upoh 
condition that she pay 502. to B. by instalments 
of 102. a year; but in case B. dies without 
issue the land to go to B. or his heirs, “ in 
consideration that he pays to J. or Ms hei:fS 
the sum of 2502. twelve months aftter 
death of S.”: — Held, that the gift conferred 
upon S* a fee-simple by reason of the chtee 
of 502. J and that the gift over was to tale 
effect upon her death without Issue tion 
living, from the direction that the e::?d<lutory 
devise over was to pay the 2602. twelve months 
after the death of 8, BUnsdm v, 

2 Kay k J. 400; 2 Jur., H. S., 858 ; 2^ L, J., 
bK 408 . 

17. An indefinite devise of real estalje by ^ 
WiE made before 1838 is enlarged into a 
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simple by annexing a direction that tbe devisee 
sbonld pay a sum oX money to another person, 
or by a declaration that the devise is “subiect 
to Ms making” such payment, or by any other 
expression in the will, showing that the pay- 
ment is to be made by the devisee out of the 
interest devised to him, because if such interest 
•were for life only it might determine before 
it enabled him to make such payment. Burton 
V. 3 Kay & J. 1 70. 

But an indefinite devise before 1838 of real 
estate to A., “after” or subject to the payment 
out of the premises “of a sum of money to 
another person, has not this effect, because tbe 
sum is tlien Merged upon the whole fee-simple, 
and nothing is gi\ en to A. until that charge 
is satisfied, and consequently no implication 
can foe derived from the charge of an intention 
to enlarge A?s estate. Ik 
A testator by his will, made in 1822, devised 
a farm and premises to A. for life, and after 
her decease to J, W,, subject to the payment 
out of the aforesaid premises of the sum of 
60?,, and ordered that the rents and interest 
that were behind, due, and unpaid should go 
and be paid to that person he had left the 
estates and property respectively to. The 
de^e to J, w, contained no words of limi- 
tation, and tho will contained a residuary 
devise Held, that 3, W. took a life estate 
only, a 0, 6 W, B. 242 ; 20 L, X, Ch., 330. 

1. A testator devised to his wife Ms lands. 
By a separate clause he gave her certain 
chattels, and then aclded, fourthly, “I order 
my wife 1o pay the following legacies,” which 
he enumerated. He made her and another 
executors Held, the legacies were charged 
on the lands, and the wife took the fee. 
Jokmm V. 11 Ir. Bq, R. 38(5. 

Hoither the word “ thereout,” nor “paying,” 
is required to make the repayment of a legacy 
a condition, sons to gi\e tbe devisee the fee 
In lands chargetl with it. Ik 
1 A testator, by will made in 1809, after 
giving all his “lands, tenements, chattels, and 
whatsoever” to his wife during her 
li!#, ^ueathod at her death certain messuages 
* to Mi ton W., he paying to certain legatees 
the sum of mi each, out of the aforesaid 
pretnises.” By another devise ho “gave to his 
«on 0 . other nies^uageb at the decease of Ms 
wife.” The residuary clause was as follows: 

All the rest and residue of my estate, of 
whatever nature, kind, and quality soever the 
same may he, and not herein disposed of, after 
|»yinent of my dt-bts, etc., first, J give to mj 
grandson 61. ; lastly, I give and bequeath unto 
ry four daughters equal share and share alike 
of the said residue and remainder, and to be 
death of my 

wife :*^HeId, that the devise to J. was not 
^larged to a devise in fee by implication from 
W prior devtse to W, (which was accompanied 
» a chaiga), and that X took an estate for 

Vi 

i, that the reversion In fee passed 
; i«duary devise, the words «to be 
iatisfled by being applicable 
if nci to the whole of the^resldue. 


,who died ip 1^8 by his will 
"ne of hksonE 


legacies and annuities, with a gift over, In 
case of alienation or of death without issue, 
to Ms brothers and sisters, nominatim, also 
subject to the legacies and annuities, and with 
a direction to pay sums of il to each of certain 
grandchildren as they attained twenty-three : 
-—Held, that on the death of the devisee' 
without issue, and without barring any estate 
tail he might have had, the brothers and 
sisters took as joint tenants, and as the gift 
was coupled with a direction to pay seveial 
gross sums, their estates would in a ease 
coming under the old law be enlarged to a foe- 
simple. WUhiuBon v. WilMmon, 20 L. T., N S 
416. 

4. A testator, by will made before 183T, 
devised lands to trustees to raise 4,000/., and 
subject thereto he gave the lands to W. for 
his own special use :—Held, that W. took an 
estate for life only. Oakley v. WoocL 37 Xj J 
CM, 28 ; 13 W. R. 862 j 16 L. T., N. S., 460.’ 

0. Estate of Executory Devisee over after a 
Gift in Eee-simple. 

5. Under a devise in fee with an executory 
devise over, indefinite in terms, the devisee 
over takes a life estate only in the event of 
the executory devise taking effect. In such 
circumstances effect is not given to any pre- 
sumed intention on the part of the testator 
that the devisee over should take the same 
^tate as the prior devisee would have taken. 
Doe d. Brodbelt v. Thoinsm, 12 Moo, JP. 0, llfis 
2 Xi. T,, H. S., 65, 

A testator devised a house at Spanish Town, 
Jamaica, to M., in fee. By a codicil made 
shortly afterwards he revoked this devise ia 
the following terms: “I hereby revoke the 
devise of niy house in Spanish Town from M. 

furniture 

of the said house.” The Supreme Couit of 
Jamaica held that the words of the codicH 
which revoked the demise to M. substituted 
L. m the place of M. j and though theie were 
no words of limitation in the devise to L„ the 
Conrt was of opinion that the intention of the 
testator was to give the same estate to U. as 
he had by will given to M., and that the re- 
devi^e in the codicil carried the fee to L. 
But upon appeal Held (reversing such judg- 
ment), that L. took a life estate in the house 
only,- for though it was probable that the 
testator meant to give to L. the same estate 
and interest that M, would have taken under 
will if the devise to Mm had not been 
revoked, yet. looking at the language of the 
codicil, which was all the Court could do 
ttiere was no express declaration to be col- 
lected of an intention to give U. more than a 
lire estate. Ik 


10 . ladefijute Gift ealarged to * Fee-rittpl# 
oy Kature of Gift otob, 

Jik ■ ^ devised 

ms ireomld estate as follows: mv 

Henrietta I bequeath the house I 

No. 11,” eto.; “to SSte 
1 bequeath my bowse No. iO” eto; 
but It IS yy will that the same jdaoed 
Jtt trust, and that they sluai only receive tS 
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rent during their life” “In case of Hen- 
rietta’s death without leaving behind her more 
than one child, then the house No. 11 shall 
revert to my son David, son John, and daugh- 
ter Martha in equal shares ; but if she leaves 
more than one (be it one, two, or more), they 
shall all share alike the said property left to 
their mother ; but suppose that none of them 
live to ^twenty-one, the propeity shall revert 
to David, John, and Maitha, as before men- 
tioned.” Henrietta survived the testator, and 
died, leaving two children, of whom one lived 
to attain the age of twenty-one, and the other 
died under that age Held, that the two 
children of Heniietta took an estate in fee- 
simple in possession in the house No. 11. 
BuThe V. Amiis, 11 Hare 232. 

1. A testator devised realty to tnistees on 
trust to pay the rents and income thereof to 
his wife for the maintenance, education, and 
benefit of his infant son until twenty-one, 
without liability to account for the same j and 
upon his said son attaining twenty-one, then 
upon trust for him absolutely; but if he should 
die under twenty-one without leaving issue, 
then upon trust for his said wife dmmg life 
or widowhood, with remainder over: — Held, 
that the infant son vras a tenant in fee-simple 
in possession, with an executoiy limitation 
over. Bs Morgan's Bstaie^ 21 L. B,, Oh. D., 
114 ; 48 L. T, 9C4 ; 31 W. B. 948. 

2. A testator, by a will made in 1806, 
devised all bis real estate to his tv o brothers 
during their joint lives and the life of the 
survi-vor; and after the death of the survivor, 
unto and equally amongst all the childien of 
his brothers who should be then living ; and 
in case of the death of any of the children 
in the lifetime ot his brothers or the survivor 
of them, leaving lawful issue, then he devised 
the part or share of such deceased paient or 
parents unto and equally amongst all his, her, 
or their childien who should be then living; 
and he devised the residue of his real and 
personal estate to Ms widow, her heirs, execu- 
tors, administrators, and assigns : — Held, that 
the children and grandchildren of the testa- 
tor’s Mothers took estates in fee-simple in 
their respective shares. Be Bmrison, 5 L. K., 
CM, 408; 39 L. J., Ch., 601: 18 W. B. 795: 
23 L. T., N. a, 664. 

In construing a will made before the Wills 
Act, the rule that an indefinite devise may 
be enlarged into a fee-simple by a gift over 
in a particular event is not confined to a 
devise of a vested interest, but is equally 
applicable to a contingent devise. Tb, 

3. A testator, by a will dated in 1832, devised 

lands to T. during his natural life, and from 
pd after his decease unto his eldest son, 
if he should have arrived at the age of twent^y- 
one, and in default of his having a son then 
over. ^ The legal estate in the lands was out- 
standing. T. died, leaving an eldest son, a 
minor;— Held, that on the death of T. the 
eldest son took an estate in fee, liable to be 
divested on Ms death under the age of twenty* 
one, with an executory devise over in that 
event to T. in tail. Anirem v. Anirero^ 1 L. B., 
Ch. D., 410 ; 45 L, J., CM, 232 ; 24 W. B. 349 ; 
34L.T.,N.S.,82. ' 

4v Devise to the testator’s son A ; in case of 
before his brother B. and leaving no 
B, I should both testator’s chil- 




dren die without lawful issue, then over .-—Held, 
that A. took an estate in fee, liable to be 
divested ; (1) in the event of his dying in the 
lifetime of B. without leaving children living 
at his death ; and (2) in the event of both A. 
and B. dying without leaving any childi*en. 

Bxj), Bate^ Be Mid-Kent Bailnag Co.. 11 
W. B. 417. 

5. The testator gave all Ms lands, tenements 
and hereditaments, and the residue of Ms j ei - 
sonal estates, to trustees, etc., to the use of 
Ms grandson H. T. for life, and after his 
decease in trust for the child and children of 
H. T. at his or their ages of twenty-one as 
tenants in common ; but in case H. T. should 
happen to die without leaving any lawful issue 
of his body living at the time of his decease, 
then over. H. T. had two children, a son who 
died in his infancy, and a daughter who 
attained twenty-one, but died intestate in the 
lifetime of H. T., leaving children Held, 
that in the events which happened the per- 
sonal estate belonged to the personal repre- 
sentative of the daughter of H. T., and that 
the real estate vested in her heir-at-law. 
B'ldelmison v. Stephens, 1 Keen 240. 

6. By a will made before 1838, a testatrix, 
as to the estates wherewdth it had pleased 
God to bless her, gave, devised, and disposed 
thereof in manner following, that was to say : — 

First, she gave and devised to A. and B., and 
their heirs, certain specified hereditaments of 
gavelkind tenure (not using the word “ estate”), 
to hold the several premises, with their appur- 
tenances, unto A. and B, their heirs and 
assigns, to and for the several uses, estates, 
intents, and purposes thereinafter expressed* 
limited, and declared of and concerning the 
same (that was to say), to the use of her grand- 
son S. for his life, and from and after the 
determination of that estate, to the use and 
behoof of A. and B., and their heirs, during 
the life of S., in trust to preserve the contingent 
uses and remainders theieinafter limited ; and 
from and immediately after the decease of S., 
to the use of all and every of the child and 
children, if more tlian one, of his body lawfully 
begotten or to be begotten (without any words 
of inheiitance) ; but if he should die without 
leaving such issue, then to the use and behoof 
of her grandson C. for his life. Then there 
were trusts to preserve contingent uses and 
remainders, and then the property was to go 
to the children of C. in precisely the same 
terms, without any words of inheritance ; but 
if C. should die without leaving such issue, 
then to the use and behoof of the testatrix’s 
three granddaughters D., E., and F., their 
heirs and assigns for ever, as tenants in 
common. These dispositions were followed 
by devise of other lands to A. and B., to 
uses in favour first of C. and his children, and 
then of S, and his children in precisely the 
same terms mutatU mntandh. But beyond 
what is stated there was no devise of real 
estate in the will. S, died leaving children 
who survived him, but there was no ohild 
either of S. or 0. at the date of the %vill or of the 
testatrix’s death : — Held, that the children of 

S, took only life estates in joint tenancy in the ^ 

specified hereditaments, and that, subject to 
such life estates, the beneficial inheritance 
descended as undisposed of to tl e testatrix’s 1 1 ( 
gavelkind heirs, the gifts over to 0. and hfe l } J : ; 
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ebadreB, and to B., B., md F., tbeir licirs and 
assignSs liaf lug failed by reason of S.’s death, 
leaving children. lU Pollard, 3 Be G. J. & S. 

m. 

One of S.’s children mortgaged his interest 
in the laoperty that thereby the joint 

tenancy so far a% it affected that share r^as 
seicrech and the inte'^tacy as to it after his 
death was acceleiated. IK 

Bg.' also LTI. Ill, i^ost, 

11. Effect of the Wills Act# 

1. A testator, subseqncntly to the 7 Will. 4 
and 1 ¥ict., c. 26, gave to A. the house she 
lived in, and grass for a cow, in Gill Field ; — 
Held, that she took an estate in fee-simple in 
the hoitse, and the light of pasture of a cow 
during her pleasure. Meat/ v, Ilatulitmn, 29 
Beav, 88 ; T Jar., In . 8., 118 ; 90 L. J., Ch., 930 j 
SW-H. Bl. 

2. The 28th section of the Wills Act 
(7 Will 4 and 1 ¥iot., c. 20), which enacts that 

where any teal estate shall be deiised to 
my person witlii»ut any wtjrds of limitation 
$nch devise shall be constiued to pass the 
fm-nlmph, or other the whole estate or interest 
which the iestator had power to disjjose of,” 
mppHes to the devise of an e^cisting estate or 
interest, and not to an estate interest which 
the testetor by his will creates demro/ and 
therefore a gift by will, since the vtatute, of 
m annuity to A, without words of limitation, 
hut which was by the same will ( barged upon 
real estate, is not a demise of a ])cipctual 
annuity or rmit -charge, and h a gift of an 
annuity ior hfeonl>, as it would have b( on be- 
fore the httiiutc. Mchoh v. Jlimke^i^ 10 Haie 
312 ; 22 h, J , C h , 2rj5. boo aKo lotd \ . If h/Iif- 
mek^ I Be U. M. bz (I K)3 ; 2 5 L. ,1 , (’ji , 2.15. 

B. Ihuise Ijv the tt^ntator by his ]T.st vail, 
dated the 2Tth day of dune IhlO, to las tlnee 
daughteis of real e^'intc with the appurte- 
nances, to hold the same in joint tenancy for 
their own sole use and bf'neiit in succfSbion, 
and not subicct to the debts or cunirol of 
their husbands ; the same not to bo sold or 
disposed of, but held in succession by his 
throe daughters, with right of survivoiship : — 
irieid, that the daughters t<»ok as joint tenants 
in fee, llisdeti r. 11 tsJen, 2 8ra. & G. 996: 
ISJunlOliO; 2W. R 616. 


XIiIV. Successive and CoHctirreiit 
Intei-ests. Joint Tenancy and 
Tenancy in Common. 

iite doim fENANcy—TEKAKCY m 
Common. 


n dM$U»si &ifi$ (f the same Properiy to 
i \ m Pmom, 7918. 

to Beoeral Permm in. Tail, 7918. 

^ t , VI, wMa Bmeral Inherit.- 

' .v. V ^ lif i 0 immi mUkout W&rds 

f' ' P'l^hition or Bmrame, 

' 4.1 1 ,• f 

I ‘-‘.vv 


VII. 6fift to Children after a Prior Life 

lUafe, 7923. 

VIII. Off to Several in Memainder or Quasi- 

remainder at Twetity-otie, 7925. 

IX. Issue suhstitntcd for Parents who tooh 
as Tenants In Common, 7925. 

X. Words of Sm'vlvorsMj) between Legatees, 
7927. 

XI, Words Equal Shares where Gift 
Over on Meath (f Survivor, 7929. 

XII. Aceruinr/ Shares where Original Shares 
held in Common, 7929, 

XIII. Joint Tenancy, E/fect of Gift over of 
Estate of one of Eonees, 793*0. 
xrv. Tenancy m Common and Joint Tenancy. 
In other Cases, 7990. 

XV. Eevtse of Beal Estate to Parents and 
Children QVild's Casef bee XVIIL 
II, 1 ante. 

xvr. Gift of Persottal Estate to Parents and 
Children, bee XVIII. ii. 2 ante. 
XVII. Gift to Parents for Bewft of their 
Children. Absolute Interests. See 
XLV. Ill, and iv. qmst. 

XVIII. Survivorship of Annuities, and when 
Joint. See Axxuity, xi. 2—L. vil. 
qwht. 

XIX. Efeef of on Eoetrbie of Lapse. See 
XLTI. I. 8, 9, 10, and 11 ante. 

XX, Gift imjdied from Powers of Appoint- 
ment. See Pownu, XYII. 

XXI. Gift to Husband and Wife, and to Hus- 
band and Wife and a third Person,, 
See Hvsbaxd axd Wiib, V, v, 1. 


I. niSTIHCT GIFTS OF TEE SAM 
BROPEETY TO TWO PERSOHS, 

1. It ]ia«: 1 c«m held, whore there has been a 
devibo of an e<?tato to A. a^ the beginning and 
to r>. at tjie end of e will, they shall take as 
joint tenants. Cinch Lltelificld, 2 Atk. 373. 

5. Where a man gn es a faim in Dale to A. 
and tus heii-s in ono pait of his will, and in 
another 1o 11 and his hens, it is now construed 
either as a joint tenancy or a tenancy in com- 
mon, according to the limitation. Mldout *7, 
Pain, 3 Atk. 492. 


II. DEVISE TO SEVEEAD PERSONS IE 
TAIL. 

6. If the devise of real estate be ^*to the 
sons of A. in tail,” simpUeiter, the Court will 
not supply any words denoting that the sons 
are to take successively in order of priority of 
biith. Me Windty. Ee IVmdi, 4 N. R. 184. 

A testator gave, devised, and bequeathed Ms 
freehold |>roperty in H. tp his nephew J., and 
after his death to his sons lawfully begotten, 
and in the event of his or their death without 
sons lawfully begotten, then he left the estei# 
to his cousin H., and after his death to hfe 
sons lawfully begotten, beginning with ite 
elder. The residuary clause was as follow^: 
“Whatever is left after what I now give dr 
bequeath of my personal property, I leave 'to 
my nephew J*, and to his sons in tail lawfully 
bPCTAteAn « the testator’s death J, had one 
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L. T„ H. a, 668 ? 1 L. R., H. L., 1 ; 36 L. J., 
Ch., 332; 14 W. R. 645 ; 14 L. T., NT. S., 529. 

Held, also, that^tlie younger son, wRo was 
an infant, was entitled to maintenance out of 
the income arising from the estates. Ih 

1. C., after devising an estate for life to A. 
and B. in succession, with remainder in each 
case to trustees, devised the estate to the first 
son of the body of B. in tail male; and in 
default of such issue, to the second, third, and 
all and every other the son and sons of B. 
severally and successively in tail male ; and in 
default of such issue, to the third and all and 
every other the son and sons of the body of 
A., and the heirs male of such son and sons ; 
and in default of such issue, to his own (the 
testator^s) light heirs in fee. A. died in 1820, 
leaving six sons. B. died in 1845 without 
leaving issue male. Upon the death of B., J., 
the third son of A., entered into possession, 
and continued in possession to the time of his 
death in 1856, and thereupon his eldest son 
entered into possession. On a bill filed by the 
three younger sons of A,:— Held, that the 
■devise to the third and all and every other 
the son and sons of the body of A. did not 
give them an estate in joint tenancy, or a 
tenancy in common, but an estate in succes- 
sion in tail male, and that J. took the entiiety ; 
and he Laving executed a disentailing deed, 
Bis heir-at-law was entitled to the estate in 
Tee. Cmdocli v. Cradoch^ 4 Jur., K. S., 626 ; 0 
W. B. 710. 

2. SemUe^ a devise to the children of A. and 
■** the heirs of their bodies respectively ” would 
give them estates tail as tenants in common. 
Me TitieHon MarTiet Act^ 1 Jur., N. 8., 487 ; 24 
Jj. J., Ch., 657. S. 0. noon. Masj). Taoiner^ 20 
Beav, 374. 

3. A testator directed his trustees to pur- 
chase lands in certain counties, to be settled, 
on the death of the eldest son of S. without 
issue (which happened), to the use of every 
son of S. then living or who should be born in 
the testator’s lifetime, and the assigns of such 
son during his life, with remainder to trustees 
to preserve contingent remainders; but to 
permit such son and his assigns to receive the 
rents during his life, and after his death to the 
nse of such son^s first and every other son suc- 
cessively in tail male, and on failure of such 
issue to the use of the testator’s right heirs : — 
Held, that the younger sons of S, took as tenants 
in common for life, with remainder as to each 
son’s share to his first and other sons in tail 
male, with cross-remainders over. Siiriees v. 
BuHees, 12 U. B., Eq., 400 ; 25 B. % 288; 19 
W. B. 1043, 


III, JOINT HFE ESTATES WITH SEVERAL 

immiTAmm. 

f 4, A devise to two, and the heirs of their 
Bodies ; it is a joint estate for life, and several 
ifiheritanoes ; and so it is if there is a devise 
over ; but if there is a devise over, and one of 
,them dies without issue, a moiety shall go over 
io the remainderman, €oof& v. €eok, 2 Tern. 

* I. X devised lands to be sold for payment of 
: fiMi pfehfe and legacies, and the su^lus to be 

if^miflinthe purchase of other lands to be 
4* and the survivor of them 




and their heirs, equally to be divided between 
them, share and share alike, A. died in the 
lifetime of the testator, and the question was, 
whether his moiety should descend to the 
testator’s heir-at-law as a lapsed devise, or 
should go to B., the surviving devisee : — Held, 
that the first part of the devise made A. andB. 
plainly joint tenants, and therefore B., by sur- 
vivorship, became entitled to the whole for 
life, but that the inheritance being devised to 
them as tenants in common, one moiety having 
lapsed by A.’s death in the lifetime of the 
testator, shall descend to the testator’s heir-at- 
law, expectant on the death ot B., and tlie 
other moiety shall go to the heir of B. Bmlm 
6'?/^C5,3 Bro. P C.104; S.C 2P.W.280; SelCa., 
Ch., 17 ; 9 Mod. 157 ; 2 Eq Ca. Abr. 536, pi. 4. 

A devise of lands to B. and 0,, and the 
siiryivor of them and th ir heiis, equally to be 
divided between them, share and share alike : 
B. and C. are joint tenants for life, with 
several inheiitances. Id. 107. 

6. Joint tenancy for life, the words of 
severance being confined to the subsequent 
limitations. MoXItes v. Westevoi., 9 Ves. 456. 

7, y., by his will dated in 1815, gave a 
copyhold estate held npon lives to Ms wife as 
long as she should remain a widow, and if his 
wife should marry, then to his daughters J. 
and S., and their heirs ; and for want of such 
issue, then, etc. Held, and J, and S. took as 
joint tenants for life, with several inheritances 
in tail, ai^d exoss-remainder in tail. Mdwmdn 
V. Cliaonxmoiy 1 W. R. 497 ; 1 Eq. Rep. 419 ; 3 
He a M. & G. 202. 

^ 8. A devise to A. and B. and their ** respec- 
tive heirs” gives to them a joint tenancy 
for life with seveial inheritances in fee, 
Bxio. Tmmer, 20 Beav. 374. B. 0. mon. Me 
Tivertooh Marlmt Act, 1 Jur., N. S., 487 : 24 L. J.. 
Cb., 657. 

H. M., by his will dated in 1776, devised 
certain lands to his daughter S. M. for life, 
and after her decease *‘unto the child and 
children of her body, if more than one, lawfully 
to be begotten, and the heiis of their respec- 
tive bodies,” K. M. died in the lifetime of 
S. M., who died leaving six children. One of 
these six children died a bachelor, two others 
died leaving issue. On the question what 
interest the children of S. M. took under the 
will Held, that they took joint estates for 
life with se\eral inheritances in tail. 
that, if the devise had been “ to the children 
of my daughter, and the heirs of their bodies 
respectively,” the children would have taken 
estates as tenants in common in tail. JA 

9. A testator devised an estate to trustees 
and their heirs, upon trust to permit the rents 
and profits to be received by A. and his wife 
for life ; and alter the death of the survivor 
he devised the estate unto and amongst his 
four granddaughters, toehold to them as 
tenants in common, and not as joint tenants, 
during their natural lives, with benefit of 
survivorship; the remainder to the trustees 
and their heirs, upon trust to support the 
contingent remainders thereinafter limited; 
the remainder to the issue mate of his 
granddaughters successively lawfully to he 
begotten ; with remainder, in default, to Ms 
own right heirs -Held, that the four gmnd^ 
daughters tooh estates for Ife as tenants ifi 
common, with henett of survivorship, 
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several inlieritances in tail male limited to 
their respective issue upon the death of the 


trade, upon all the circumstances, the trans- 
actions for twelve years, as between themselves 
a seveiance was to be implied both as to the 
profits and the capital. S. 0. mm. Croolw v 
De Vmdes, 9 Yes. 591. 

9. Joint tenancy under a bequest of per- 
sonal property to more than one, without 
words of severance, Smaine v. Burton. 15 
Ye% 371. 

Devise and bequest of leasehold, freehold, 
and copyhold estates to trustees, their heirs, 
executors, etc, upon trust to sell and pay 
debts, etc., and after payment thereof to pay 
and apply the rents, etc., to A. for life, and 
after his decease devising and bequeathing 
to the heir- or heirs-at-Iaw of B., and the heirs, 
executors, etc., of such heir or heirs, to whom 
the trustees were directed to convey and 
assign accordingly; co-heii esses of B. being* 
also co-heiresses of the devisor, take, not as 
coparceners by descent, but as joint tenants 
by purchase, and therefore subject to survivor- 
ship. M. 3G5. 

10. Testator bequeathed several legacies, and 
among others to S. W. 14,OOOZ., “and to the 
latter gentleman’s family 6,000^.” S. W. had 
six children, all living at the date of the testa- 
mentary instrument and at the death of the 
testator, and no other issue Held, that such 
six children were, as joint tenants, exclusively 
entitled to the legacy of 6,000^. Wood v. 
Wood, 3 Hare 65. And see Oregon/ v. 8mitfu 

I 9 Hare 708. 

11. A testatrix, having three daughters, gave 
one-third of a fund to each for life, with 
icrnaindor to their children respectively, with 
cross-remainders between them, with an ulti- 
mate limitation to her own “next of kin and 
legal personal representatives Held, that 
the class of next of kin was to be ascertained 
at the death of the testatrix, and that they 
took as joint tenants. Baker v. Oihon, 12 
Beav. 101. 

12. A direction in a will that the testator’s 
wife and brother should be his residuary 
legatees, and enjoy all the benefits arising 
from that appointment, creates a joint tenancy 
m the residue. M^Bonnell v. Jell, 16 Ir. Oh. K, 
359. 

Bee also Execittoe and Administeatoe, 
YIII. Iix. 


V. WOEBS OF BISTEIBBTIOir OE SlYEE- 
AKCE. “SHASEJ* “EQBABLT,*’ ETO. 

13. Devise to A, for life, the reversion to B. 
Md C,, to be equally divided betwixt them. 
B. and C. tenants in common for life only. 
Petimi V. Banh, 1 Yern. 65. 

14. A devise to two persons to be equally 
divided between them makes it a tenancy in 

; common, TUehwssY. Vernon, 1 Yern. 82. 

15. The words “equally divided between 
them make a tenancy in common in a wilh but 
not m a deed. TlirmUut y. Beak, B Yin. Mht. 
tit. Derise, pi. 11. 

16. Survivorship by words creating a Jbint 

temney, the intention of seyerahceindt Wng 
efficiently clear. WUtmre ri TnUmM, 6 
Ves. 129, . 
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two datigliters B. and C., the executors and 
administrators to receive the profits during the 
residue of the term, equally to be divided be- 
tween them, they paying so much within two 
years to his other two daughters. B. dies ; C. 
mortgages to D. Held, that B. and C. were 
tenants in common, and not Joint tenants, by 
the intention of the father, which was to make 
distinct provisions for them. Samell v. 

Pre. Gh. 164. 

1. A. by will devises lands to trustees and 
their heirs, in trust that the profits should be 
equally divided between his wife and daughter 
during the wife’s life, and after her death he 
devised the same to the use of his daughter in 
tail, with remainders over. The daughter died 
during the mother’s life : — Hecieed, this to be 
a tenancy in common between the mother and 
daughter ; and that during the mother’s life 
the daughter’s moiety did not descend or result 
to the heir, but was an interest undisposed of, 
and in nature of a tenancy pitr autte vie, and 
should go to the administrator of the daughter. 
Millips V. Phillips, 2 Yern. 430; Pre. Ch. 
167 ; 1 P. W. 34. 

2. Testator devised to A. and B. generally, 
and then added, “My meaning is that the 
rents of my houses should be equall}!^ shared 
between A. and B.” : — Held, that they take as 
tenants in cotnmon, and not as Joint tenants. 
Prince v. JPeyliv, 1 Atk. 493. 

3. Devise of the profits of land in trust for 
Ms six younger children, to be distributed in 
Joint and equal proportions • — Held, a tenancy 
in common. Mtricke v. MiHcJie, Ambl. 656. 

4 Devise to trustees by sale oi mortgage to 
pay debts, the remainder to go and be equally 
divided among three children, and the survivor 
of them and their heirs for ever. A tenancy in 
common, Sto7ies v. Jleurthj, 1 Yes. 165. 

5. Bequest in the foim of a letter to the 
testator’s mother and sisters, expressed thus : 
“To be divided among you.” A tenancy in 
common among those living at that time, and 
the shares of those who died in the testator’s 
lifetime lapsed. Aelierman v. Purreivs, 3 Yes. 
k B. 54. 

6. Bequests to several to be Equally divided, 
share and share alike. They take in common, 
and no survivorship. Polger v, Macltell, 5 Yes. 
510. 

7. Devise to A. for life of messuage and 

other freehold estate at ; and after her 

decease “I give the same estate to all and 
every the child and children of A., equally 
to be divided amongst them ; and for want of 
such issue ” over : — Held, that the children of 
A. took as tenants in common in fee-simple. 
Mdaile v. Wilslwre, 9 D. J., Ch., 71. 

8. G*, being seised of a gavelkind estate by 
deed poll, in consideration of natural love to his 
wife and children, gi anted to his daughters, 
M. and H., the rents of his lands, equally to be 
divided between them, paying fil. to their 
mother for life, and after her decease to hold 
to his said two daughters and their heirs, 
equally to be divided between them. This 
creates a tenancy in common, whether the 
Instrument be considered as a deed or a will 
MigSm V, YaUkr, 3 Atk. 731 ; 2 Yes. 252. 

Testator devised residue of his estate to 
A, apfd B., and then addech “ My will is, that 
thy eitate be equally divided between A. and 
I appoint executors,” The devise is 



not a Joint tenancy ; for the words “ equally 
divided,” though not annexed to the clause 
which gives the residue, can relate to that 
only. Owen v. Owen, 1 Atk. 494. 

Though the words “ equally to be divided” 
in a strict settlement at common law have 
never been determined barely of themselves to 
make a tenancy in common, yet it has been 
settled that they do so in a will, both with 
regaid to real and personal estate. S. C. 1 
Atk. 495. 

On the construction of Serjeant Maynards 
will, ‘heirs of the body” were held to be in 
the sense of the first and every other son, 
S. 0. 2 Atk. 582. 

10. Gift of a share o-\er to the children of 
testatoi’s late cousins, W. XT. and J. U., share 
and share alike, at their respective ages of 
twenty-one ; that is a tenancy in common 
among tho^e then living, and one of them 
djing in the lifetime of the testator, that 
share is lapsed. Martin, v. Wilson, 3 Bro. 
C. C. 324. 

11. Legacy of 10,000?. to two sisters, to be 
equally divided when they should arrive at 
twenty-one, is a tenancy in common ; and one 
dying under twent 5 ^-one, her share shall go to 
her lepiesentative. Jolllfe v. East, 3 Bro. 
C. C. 26. 

12 A testator had two sisters, M* and H., 
and property of three classes : first, “ his own 
property,” in possession; secondly, property 
which bad been left to him by his late wife, 
also in possession ; and, thirdly, an absolute 
reversiooary interest in two-thirds of the 
capital of a sum of 10,000?. consols standing 
in the names of trustees, his two sisters M. 
and E. being entitled to the dividends on the 
whole of that sum for their lives and the life 
of the survivor, and being also entitled in 
reversion to one-thiid of the capital. By his 
will he left the whole of his property in trust 
to A., B., and C., the interest of his own to be 
paid to his sisters in equal moieties during 
their lives, with benefit of survivorship, the 
interest of property that had been left to him 
by his late wife to be iDaid to H. (a woman) ; 
in case of the death of the above three females, 
the inteicst to be divided amongst his (the 
testator’s) four cousins. A,, B , G., and X., for 
their lives ; and the property, including the 
10,000?. 3?. per cent, trust money, to devblve 
to the children of three of the said cousins : 
viz,. A., B., and C., in equal proportions:-— 
Held, first, that on the death of the survivor 
of the two sisters, H, living, there was no 
gift over of the testator’s own property to 
H. ; secondly, that the property^ let loose on 
the respective deaths of the sisters and of 
H. was then to be divided amongst the four 
cousins for their lives | thirdly, that the four 
cousins took as tenants in common, and as 
they respectively died their respective shares 
of the property were to devolve on the children 
of A., B., and C*, as tenants in common; 
fourthly, that the sisters were not entitled to 
retain both their rights under the will and in 
the reversionary one-third of the 10,000?. 
consols. Swan v. Molmes, 19 Beav. 471. 

13. A testator gave a fund to the children of 
A 0., equally to be divided amongst them, 
share and share alike, during their fives, and 
after their decease to G. w. and J. w.:-^ 
i‘ Held, that the children of A. 0* took aa* 
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tenants in common for life, with an implied 
danse of acerner, both of oiis^inal and acciuing 
shares, to the survivors and survivor. Wood 
V. Drayontt^ 2 li 65. S. G, nom, JOj'aycott 
Y. Wood, 8 L. T., N. S., 304. 

1. Bequest of legacies to E. and M, if they 
survive the testatrix ; but if not, then B.’s 
legacy to be divided among his children, and 
M.'s legacy among hers ; and gift of residue 
to all the children of E. and M. equally: — 
Tlekl, that the children of E. and M. took the 
residuary estate in equal shaies as tenants in 
common. JRe Lloyd's LJsiate, £aler v, JIason, 
2 Jur,, H. S., 530. 

2. A, testator by his will gave his residuary 
estate to W. and S., *‘to bo held jointly or 
divided equally at their pleasure*’: — Held, 
that W. and S, held as tenants in common. 

Wood, 37 L, J., Ch,, 28. 

3. A testator (under a power to that effect 
contained in a settlement) appointed a rent- 
charge to a person for her life, with powers of 
distress, and directed that after her death the 
xent-oharge should be continued to her three 
daughters, and equally divided during their 
lives, and the life of the longest liver, with 
powers of distiess during their lives and the 
life of the longest liver of them Held, to 
create a tenancy in common between the 
three daughters, with interests transmissible 
to their respective representatives duiing the 
life df the longest liver of them, notwitli- 
standing that ono of ttiem piedeccased the 
tenant for life. (Mat field v, Berchtoldt, IS 
W. 11. 887. And see Fletcher v. Jtogers, 
I W, R. 125 ; lU Hare (App.) xiii. 

4. A devise of a term to A. and B., paying 
a 3 ear, out of the remts to one during Ins 

life, ‘‘viz, 121, 10s, by each of them,*’ is a 
tenancy in common. Al w \ , Jlovse, I Veni. 353. 

5. A testator, after giving his lesidnaiy 
estate to ,1. and F., in terms which vvonld 
create a joint tenancy, by codicil direeb d that 
W. should partieqate in the bequest with J. 
and F. :~“lleld, that the rcsiduaiy legatee'-- 
took as tenants in common, liolertson v. 

40 L. J., Ch., 77G; G L. E., Cb., 69G ; 
19 W. 1!. 9SU. 

6. A devise of a leasehold interest to A. and 
her three sons equally amongst them creates 
n tenancy in common, though there is no 
mention of anv division to be made. Warner 
V Jlone, Pre. Ch. 491 ; Gilb. Eq. Rep. 14G. 

7. _ A money legacy to two (not executors), 

jointly and between them,” is not a joint 

legacy, but is a tenancy in common, the woids 
meaning the same as to be equally divided 
betvyeen them. PerMns v. Bayiiion, 1 Bro. 
0. 0. 118. 

8. Devise to A. and B. “ between them.” 
I?hese words constitute a tenancy in common. 
Fmldrrool v. (loch ^ Meriv. 70. 

0, A direction in a will that a class should 
t#:e “between them” creates a tenancy in 
common. Ait-Gm, v. Fletoher, 41 L. J., Ch. 
||W|P K Eg*. 128 ; 26 D. T.,H. S., 892. 

S ' ^nder a gift in a will to such of the 
ews and nieces of A. and the children of 
™ meoo B, thereinafter named ^ 

Sjfe nlilOEs^'' th* namee of the nephews and 
tlie deceased niece), as 
M the time of the decease of . 

to Wqiiided bet^efm and among .i , 


H 
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the children of B. taking between them only 
the equal share to which B, would have been 
entitled if named in that bequest instead of 
her children, and living at the time of the 
decease of the testatrix : — Held, that the chil- 
dien of B. took as tenants in common. Ib. 

10. Though the words “share and share 
alike ” in a will generally create a tenancy in 
common, they cannot do so where theie is an 
express joint tenancy. Armstrojig v. Mdridye, 
3 Bro. G. G. 215. But see Jones v. RamlaU, 1 
Jac. & Walk. 100. 

11. The words “ share and share alike ” have 
been held foi two hundred years to be a 
tenancy in common. Ileatlie v. HeatJie, 2 
Atk. 122. 

Courts of equity are far from favouiing joint 
tenants. The word “respectively” will 
separate an estate, and make it a tenancy in 
common. Ib, 

12. Legacy to A. for life, and after her 
decease to her children ; if she should leave 
none, to B. and C., share and share alike, or 
to the survivor, is a vested interest in B. and 
C. upon the death of the testator, as tenants 
in common; A,, though she survived them, 
djiDg without children. Ferry v. Wood, B 
Yes. 201. 

13. Bequest to A. for life, and after her 
decease to B. and 0. in equal moieties, and in 
case of the decease of either in the life of A., 
the whole to the survivor of them living at 
her decease. B. and G, have vested interests 
as tenants in common, subject to be divested 
only upon the contingency expressed. Ilarrism 
Y, Foreman, 5 Yes. 207. 

14. Wlien testator devised to trustees in fee, 
in trust for his thi ce sisters and their assignees, 
and as his said sisters should severally die ho 
gave the premises to their seveial heirs:-- 
Tlold, tiiat the sisteis should take as tenants 
ill common, and not as joint tenants. Shop- 
pard V. Gihhm , 2 Atk. 441. 

15. Bequest to A, and B., with direction that 
B. shall be maintained, etc., during minority 
out of fund, and power to place B. out 
appi entice. — Held, to create a tenancy in 
common. Gant v. Lawrenee, Wightw. 395, 

16. A testatoi devised real estates to trustees 
foi live hundred yeais, in trust to pay life 
annuities and the residue of the rents to Ms 
two sons, “m^ equal shaies,” and subject 
thereto lie devised them to his two sons in 

^fee as joint tenants Held, first, that during 
the teim they were tenants in common; and, 
secondly, that the employment by the two 
sons of the estates in their partnership trade 
had not the efieot of making them tenants in 
common of the fee. Brown v. Oalmloh 24 
Beav. 254. ’ 

17. A testator devised certain real property 
to A., B., and C., to possess and enjoy the 
same jointly during their lifetime, and on the 
death of any or some of them he devised 
^eir shares to^be possessed and enjoyed by 
B., together with B., during their lifetime; 
pro'ncled that in the event (which happened), 
of E. s marrying her share was to be lost! 
immediately, and was to be possessed and 
enaoyed by the other mentioned pa-rfcies, share 
and share alike .'—Held, that the estate 
crated m D, andE, was a tenancy in corumor 
and not a jqint tenancy; and that the heir-af 
law was entitled, on the death of D., to he 
< f i|‘ f 'I I’* f i I* 4 ® I »' 1 1 1 if T t Til ^ ^ Tp 
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share in the property. Jones v. Jones^ 44 E. T. 
642;29 W. E. 786. 

See also x. and xi. infra. 


VI. VrOEB «‘EESEECXIVE.” * 

1. H. devises thrce^foiirths of Ms personal 
estate to Hs three sons, equally to be divided 
between them ; and the other fourth to them, 
in trust for his two daughters ; the interest to 
be paid them respectively during their natuial 
lives, and afterwards to their or either of their 
child or children; and for default of such 
issue to his three sons, equally to be divided 
between them. One of his daughters leaves a 
son, under whom the plaint!:® claims, and the 
other dies without issue. The moiety of the 
sister who died without issue shall not go to 
the three brothers, but to the representative 
of the nephew. StejpJiens v. JSide^ Forrest. 27 ; 
Ca. tem^. Talbot 37. 

2. Devise to A., the daughter of the testator, 
for life, and after her decease to all and every 
the child or children of A., male or female, 
begotten or to be begotten, and their assigns, 
for their respective lives, and after the de- 
cease and respective deceases of such child 
or children of A., to all and every the child 
or children of all and every such child or chil- 
dren of A., male or female, to be begotten, 
and the heirs of his, her, and their respective 
body and bodies, as tenants in common ; and 
in case of the death of any of the said chil- 
dren of such child or children of A., and 
failure of issue of his, her, or their body or 
bodies respectively, then as well the original 
as the accrued share of such of them so dying 
without issue to go to the survivors or sur- 
vivor, others or other of them, as tenants in 
common, if more than one ; and for default of 
such issue over. A. had three children boin 
in the lifetime of the testator and living af 
bis decease, and another was born after the 
testator’s death ; one of the three born in his 
lifetime died during the life of A., without 
issue: — ^Held, that the children of A, took as 
tenants in common, and not as joint tenants ; 
that, inasmuch as the children of the afier- 
born child of A. could not take as pui chasers, 
the devise would be suppoited according to 
the rule of eyprh or approximation, by giving 
an estate tail to the after-bom child of A. ; 
that the rule of cy ^res^ being an arbitrary 
principle of construction, introduced to eifect 
the intention of a testator in the exigency of 
a particular case, was not to be applied, except 
when the necessity of the case required it, and 
that therefore, although the devise was to the 
children of A,, as a class, the children of A., 
bom in the testator’s lifetime, would take 
estates for life, and the estates devised to the 
children of the after-born child would alone 
be altered ; that cross-remainders were to be 
Implied between the children of A., and 
therefore that the three children of A. who 
survived or left issue took according to their 
respective estates the share of the child of A. 
who died without issue, and that the in- 
equality among the devisees, some of them 
being tenants in tail, and others tenants for 
life with remainder to their issue in tail, was 
iio;; objection to the implication of cross** 




remainders among them, Vanderpimzh v. JCinq, 
3 Hare 1 ; 12 D. J., H. S., Oh., 497; 7 Jur. 648. 

3. Testator, after desiring his trustees to 
divide a principal sum into and equally be- 
tween his nephew and four nieces, share and 
share alike, directed, in case any of them 
should die leaving issue of his, her, or their 
body or bodies before their shares of the trust 
fund should become payable under his will, 
that the share or proportion of each of them 
Hs said nephew and nieces so dying, of and 
in the said trust fund, should be paid to his 
or her children respectively, the children to 
stand in the place or stead of their respective 
deceased parents, and to be entitled to receive 
their respective parents’ shaies of his trust 
funds accordingly :~Held, a gift to such chil- 
dren as joint tenants, the eftect of the word 
“respectively” being to allot the several 
families of children each to its respeotiv© 
parent. Me JSodgsmi's Trust, 1 Kay & J. 
178. 

4. A gift to several persons “during their 
respective lives, and, subject thereto, in trust 
for their respective children,” creates a joint 
tenancy for life, and the children take their 
parents’ sharesy?<?r stirpes as tenants in common. 
Stttclife V, Howard, 17 W. E. 819 : 38 D. J., 
CM, 472. 

5. Bequest of personal estate upon trust to 
assign the same to four persons and to each 
of their respective heirs, executors, adminis- 
trators, and assigns : — Held, to create a ten- 
ancy in common. Gordon v. AtUmou, 1 De 
Gr. & Sm. 478. 

6. Gift of a personal estate for the benefit of 
testator’s brothers and sisters, their executors 
and administratois, respectively for ever;— 
Held, to create a tenancy in common, and not 
a joint tenancy. Me Moore, 10 W. E. 816 1 6 
L. T., H. S.. 43; 31 L. J., Oh., 368. 

7. Bequest to A. for life, with remainder to 
B., 0., and D., with a substitutional gift of 
their “respective shares,” in case of the death 
of any of them: — Held, that B., C., and D. 
took as tenants in common. Ive v. King, 1$ 
Beav, 46 ; 16 Jur. 489 ; 21 L, J., Oh., 6G0. 


VII, GIFT TO 0HILBBEH AETEE A EEIOE 
EIEE ESTATE. 

8. Under the following bequest: “All my 
lawful debts to be paid, and the remainder 
for my daughter ; and at her decease to be 
left to her children ” Held, that the children 
took as joint tenants. Meme v. Bugsier, 4 Be 
a & Sm. 162. 

9. A bequest of residuary personal estate 
to A. for life, and should she have a child or 
children, then to it or them for ever. Alter 
the death of the testatrix A, married, and bsad 
issue Held, that pursuing the intent of the 
gift, and by analogy to estates created by way 
of use or devise, as distinguished from estate 
raised by conveyance at common law, the 
children of A., notwithstanding their interests 
vested necessarily at diffeient times as they 
came into took as joint tenants. Wood^ 
gate v. Wnwm (4 Sim, 129) commented on* 
Kewmorthy v* Ward, H Hare 196 i IT Jur* 1047; 
I W.E.49aj lEq.Bep. 389. 

XQ. Under a gift to A., with a direction that 
upon her death the property is to be deft to 
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her chiMren, the children take as joint tenants, 
?rolU V. stow, 5 Jiir., N. S., 1115 ; 29 Beav. 
109. 

1 . Devise to a daughter for life, and after- 
wards to her children or heirs for ever Held, 
that the surviving children took as joint ten- 
ants. Itue/i V. Sarwise, 2 Dr, & Sm. 510 ; 35 
L. J., Ch., 16 ; 13 W. R. 1016 ; 12 L. T., N. S.. 
841. S. C. m7ii. Buck v. JBarvike, 6 NT. E. 375. 

2. A fund was bequeathed to be invested in 

stock, to pay an annuity to A., “ the principal 
to go to her children at her death” -Held, a 
loint tenancy. Williams v. Heoisman, 1 John, 
& H. 546 ; 7 Jur., N. S., 771 ; 30 L. J., Ch., 878 : 
3 L. T„ N. S., 203. » » » 

There were eight children, who, in the life 
of the tenant for life, concurred in signing an 
authority to the trustee, which was acted on, 
to invest the fund or mortgage, three of the 
children being minors at the time:—Held, 
that the shares of the five were thereby severed 
from the three, though not from one" another, 
Ih. 

The trustee advanced to one of the children 
the estimated amount of his share, the tenant 
for life providing for the interest on the 
amount, and all the other children jointly and 
severally covenanted not to call upon the 
tpstee to make up any deficiency in case 
the share should fall short of the advance, 
and also to indemnify the trustee against all 
claim, damage, and expenses by reason of the 
advance: — Held, that this severed ail the 
shares. IK 

Whore joint tenants, by their conduct, treat 
their interests as several, the effect of this, in 
^jvoring the joint tenancy, is not pievented 
by Hie ( ircumstance that they were not aware 
that their inter(‘sts were originally joint. Ih. 

3. A te.stator gave a moiety of his residuary 
estate', as well real as personal, upon trust to 
pay the income equally amongst ail his chil- 
dren who should be Ii\ing when his youngest 
cJnld attainedtwenty-one for their hies, and 
after the death of any of them, as to an equal 
portion of the moiety proportionate to the 
number of bis children then living for tlie 
use of the issue of snch child or children so 
dying, absolutely for ever:— Held, that pur- 
suant to the intent of the gift, and by analogy 
to dispositions ojierating under the statute of 
uses or of dispositions operating under wills 
as distinguished from conveyances operat- 
ing at common law, the children of a child 
whodied after the youngest child of the testa- 
tor attaine<i twenty-one took as joint tenants 
the pioportionate share of the deceased child 
although their respective inteicsts in the pro- 
portionate part vested in them at diifeient 
times as they respectively came into esse, 
M&regor v, McGregor, 1 De G. P. & J. 53 , 

4 and eveiT the child 

execute^, administrators, and assigns, for his, 
OWI3 absolute use and benefit, 

» i“, «ri f" ji., raT ’■ 

.4»bM haw ohiMren that survived her thea 
» for tor cduldiea equally; but if 
Mi 1 ,*^ frost ftwd was 

mother, 

-’Teld, tta| **9^ tie deati el 
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A,, without having ever had any issue ihPt 
gHt over took effect, and that B. and all her 
chiklien, other than A., became entitled to 
the fund as joint tenants. Bakm v. MohoUon 
6 L, J., N. S., Ch., 329. * 

6 . Bequest of leaseholds in trust for F for 
Me, and after his decease for the issue of 
the body of F., if any such there should then 
bo. If F . died befoie twenty-one, or after- 
wards without issue, gift over: —Held, to 
confer a life inteiest upon F., with a gift over 
to his issue, meaning descendants who should 
be living at his death, as joint tenants, mil 
V, NaUer, 17 Jur. 224 ; 22 L. J., Ch., 242. 

7. Gift of personal estate to C. during her 
life ; and after her decease among all her 
children and their issue, such children and 
their issue to foe entitled, as amongst them- 
selves, to the benefit of survivorship and 
accnier of surviving shaies Held, that the 
children and grandchildren of G. took as 
tenants in common. Law v. Thorp, 4 Jur 
N. S., 447 ; 27 L. J., Ch., 649 ; 6 W. R. 480. 

8 . By a will made before 1838, a testatrix, 
as to the estates wherewith it had pleased 
God to bless her, gave, devised, and disposed 
thereof in manner following, that was to say : 
—I irst, she gave and devised to A. and B 
and their heirs, certain specified hereditaments 

tenure (not using the word 
estate ), to hold the several piemises, with 
their appurtenances, unto A. and B., their 
heirs and assigns, to and for the several uses 
estates, intents and purposes thereinafter ex- 
pressed, limited, and declared of and con- 
cerning the same (that was to say), to the 
nse of her gmndson S. for his life, and from 
and after the determination of that estate, to 
the use and behoof of A. and B., and their 
heirs during the life of S., in trust to preserve 
the contingent uses and remainders therein- 

4.1 immediately 

after the decense of S., to the use of all and 
every of the child and cliildren, if more than 
one, of his body lawfully begotten or to be 
begotten (without any woids of inheritance), 
bat If he should die without leaving such 
issue, then to the use and behoof of her 
pandson C. for his life. Then there were 
trusts to preserve contingent uses and remain- 
der and then the property was to go to the 
children of 0 . m precisely the same terms, 
without any words of inheritance: but if 0 * 
should die without leaving such issue, then 
to the use and behoof of the testatrix’s tliree 
granddaughters D., B., and F., their heirs 
and assigns for ever, as tenants in common. 
These dispositions were followed by a devise 
SLf 4 * hses'in favour 

children, and then of S, 
and his children m precisely the same terms 
mutandis. But beyond what is stated, 
there was no devise of real estate in the will, 
children who survived him, 
but there was no child either of S. and 0 

deatM testatrixls 

nnfv Children of S. took 

snirifia? I tenancy in the 

beneficial inheritance 
testatrix’s 

gavelkind heirs, the gifts over to 0 . and his 
chilten, and to B., E., and F., their heirs 
and assigns, having failed by reason of B.’s 
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WILL — Successive akd Cohcubreht Ihtebests, Em 



•death, leaving children. Me Pollard^ 3 Be. 0. 
J. & S. 541 ; 32 B. X, Oh., 657; 2 N. E. 401; 
11 W. E. 1083 ; 8 L. T., N. S., 710. 

One of S/s chEdren mortgaged bis interest 
in the property : — Held, that thereby the joint 
tenancy so far as it aSected that share was 
severed, and the intestacy as to it after his 
death was accelerated. J5. I 

1, A testator left property on trust for his 
widow for life, and after her death on trust 
for his brothers and sisters A., B., 0., D., and 
E. ; but in case any of them should die leaving 
lawful issue, he directed that the share or 
shares of him, her, or them so dying should 
go to his, her, and their respective issue. A. 
and B. died before the testator, leaving issue. 
B. and E. died after the testator, but before 
his widow, and left issue: — Held, that the 
persons taking as Issue in each case took as 
joint tenants. Hdhgen v. Neale, 11 L. E., Eq., 
48 ; 40 Xi. J., Oh., 36; 25 L. T. 680; 19 W. E. 
144. 

Bee aUo next Subdivision. 


TOI. BtWT TO SEVEEAL W EEMAIHDEE 
OB aiTASI-EEMAIKDEB AT TWEHTY- 
OlE. 

i 

2. Bequest to A. for life, and after her decease 
to her children, when they arri'ved at twenty- 
one. A. had two children, both of whom 
attained twenty-one : — Held, that they were 
tenants in common. Woodgate v. Umvin, 4 
Sim. 129. See comments on the case in Xen- 
VGOTthg V. Ward, 11 Hare 196; 17 Jur. 1047 ; 

1 W.E.493; 1 Eq. Eep. 389. 

3. Devise to trustees, as soon as testator’s 
three daughters attained their respective ages 
of twenty-one, to convey to them and the heirs 
of their bodies as joint tenants ; this not a 
joint estate, but to be construed, as it may be, 
so that the conveyance must be at twenty-one 
respectively, with cross-remainders. Marry at 
V. Tmnlyj 1 Yes. 102. 

4. By will, after giving a life interest to A., 
in stock, ‘*and after her decease I give and 
devise the said stock to her children when they 
attain the age of twenty-one years ” Held, 
that the children who attained twenty-one look 
vested interests as tenants in common. Only 
two chEdren attained twenty-one, one of whom 
died in the lifetime of the tenant for life ; and 
on a bill filed by the survivor for the whole 
stock, a general demurrer by the representa- 
tives of the other was allowed, Woodgate v. 
Ailim, 9 li. J., Oh., 166. 

5. A devise or bequest to the children of A., 
as they should become of age, constitutes a 
tenanqr in common, Mand v. North, 10 Jur., 
H. S., 7 ; 33 L. J., Ch.,556 ; 9 L. T„ H. 8., 034; 
12 W. B. 229 ; 3 H. B. 239. 

A gift to the children of A., as they shall 
come into«<9, does not, by reason of its taking 
efiect at different periods, prevent its being a 
joint tenancy ; but a gift to the children of A. 
as they shaE become twenty^one is a tenancy 
in common; these words being operative as 
words of severance, the chEdren taking vested 
interests at different periods. Ih 

S, If testator devise lands in trust for his 
ntfhew A. and niece B., and the children of 
said B. by her husband, to receive the 
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profits when they come of age, and also be- 
queaths them money at their age of twenty- 
one, B. having but one child at the time, and 
afterwards makes a codicil confirming those 
bequests, aE the children of B. take as tenants 
in common, and have an immediate vested 
right in the money. Batemm v. Moaoh, 9 
Mod. 104. 

7. A testator devised freehold estates to 
trustees in trust to settle and convey them to 
the use of G. B. for life, with remainder to his 
issue in tail male in strict settlement, and in 
default of such issue the estates to go over. 

G. E. had no son, but had several daughters, 
all born after the testator’s death Held, that 
the words in tail male ” were descriptive, not 
of the issue, but of the interest they were 
to take, and that the daughters were entitled 
to take under the limitation in remainder as 
tenants in common. Trevor v. Trevor, 1 H. L. 
Ca. 239. Affirming 13 Sim. 108; 11 L. J., 
N. S., Oh., 417; 6 Jur. 863. 

8. A. devised his real estate to trustees to 
pay the rents and profits to his wife for life, 
she continuing his widow; and after her 
decease or second marriage, upon trust to pay 
the same rents and profits to “ all and every 
the child and children” of his late sister T,, 
until the youngest of them should have attained 
twenty-one; and when and so soon as the 
youngest should have attained twenty-one, then 
to sell the real estate and divide the moneys 
eqaally between and among “ the said ” chil- 
dren, share and share alike, A testator also 
bequeathed his personalty upon precisely 
similar trusts, as to the interest and capital, as 
he had previonsly declared with regard to the 
r ents and corpus of his real estate :~-Held, that 
the children of T, took interests as tenants in 
common, and not as joint tenants, in the rents 
of the realty and the interests of the personalty, 
and also in the corpus of either fund. Me 
Groves, 6 It, T., N. S., 376. S. 0. mm. Me 
Grove, 3 Giff. 575 ; 9 Jur., N. S., 38. 

9. A testator bequeathed property to a 
tenant for life, and after her death to her 
children* — Held, that the children took as 
joint tenants. Semite, had the gift been made 
contingent on their attaining twenty-one, they 
would have taken as tenants in common. 
Buck V. Barwise, 6 N. E. 375* S. C. mm. 
Muck V, Barwise, 2 Dr* &: Sm. 510; 35 B. J„ 
Ch., 16; 13 W. E. 1016; 12 L. T., K. S., 841* 

Bee also preceding Subdivision, 

IX. ISSUE SUBSTITUTEB BOB PABEMS 

WHO TOOK AS TEHAETS IH OOHHOH. 

10. Upon a gift of part of the residue to 
testator’s wife for life, and after amongst such 
children as should be then living, equally to 
be divided, and the issue of such as should be 
dead to their parent’s share ; — Held, that the 
latter took as between themselves as joint 
tenants, and not as tenants In common* Bfieke 
v, Jaies, 12 Sim. 645. 

11. G. by will gave the residue of bis teal 

and personal estate to trustees, upon trust to 
pay the interest and dividends to D* for life ; 
and as to the principal, from and after her 
decease, be gave that as follows: trust 

for all the children of D, who shall be living at 
bet decease, and the issue of such of them as^ 

m 
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sball be then dead lea\irsff issue, as tenants 
in common ; bnt the issue, if more than one, of 
any deceased child shall take as a class, as 
if by representation, and not as individuals ” 
One of the daughters of L. married P,, and 
died in the lifetime of L,, leaving two children, 
W. and J. J. died in the lifetime of L., an 
infant and unmairied: — Held, that upon the 
death of L. the fund became divisible between 
the surviving children of L. and the issue of 
deceased children, according to the stirpes; 
but that the issue of deceased children, in the 
shares they look, took as 3 oint tenants Penny 
Y. CUfhe, 6 Jur., N. S , 307 ; 29 L. J., Ch , 370 ; 
8 W. 11. 286 ; 1 De G F. & J. 424. And see S. 0. 
Johns. 619. 

1. A testator, after bequeathing the interest 
of 5,00()2. upon certain trusts, directed that, 
after the determination of those trusts, his 
trustees should divide the above sum equally 
between his nephew and four nieces, share and 
share alike ; and in case any of them should 
die, leaving issue of his, her, or their body or 
bodies, before their share of the trust fund 
should become payable under his will, then 
the testator directed that the share or propor- 
tion of each of them his said nephew and 
nieces so dying of and in the said trust fund 
should be paitl to his other children lespect- 
ively, the children to stand in the place or 
stead of their respective deceased parents, and 
to be entitled to receive their respective shares 
of Ilia trust funds accordingly. Upon the 
question ivhether, under the trusts for the 
children of sudi of the testator’s nephew and 
nieces as had diedleaiing issue before their 
slia re of the trust f iind had I »ecome payable, such 
chihlrun took as jtfinl tenants or as tenants in 
common * — Held, that the woid “respectively ” 
must lie coiistiucd In its ordinary and legiti- 
inaiti H nso ; t!iat the t licet of the woid was to 
allot the sevei.ti faniilus of childien each to 
its yes|>eciive pannt, and consequently that 
there was a joint tenancy. Pc Eothjwn's Trust, 
1 Kay & J. 178. 

2. Where a testator gave a reversionary 
interest in a fund to his three sons, or such 
of them, as should be then living, or the issue 
of such of thorn as should be then dead, share 
and share alike, the ls^uc of each son taking 
only the share which he would have been 
entitled to if then living-— Held, that the issue 
K»ok in joint tenancy. Coe v. Piyy, 1 N, B. 
530, 

3 Where a testator gave property, after the 
death of a pievious tenant for life, to several 
of his nieces for life, and after their deaths 
to their chiidron respectively; “but in case all 
the children of his nieces or of any or either 
of them should die (either in their respective 
lifetimes or after their decease) under age or 
without having issue, then upon trust that his 
should pay the aame unto and equally 
amongst all and eveiy his nephews and nieces, 
and the issue of such of them as should be 
first, that the issue of the 
I deceased nephews and nieces to take 


ordinal gift, and not one 
f thWly, that whether 

m by substitution, it 
' Air Issue to fOTye 

ft I 

.ti - '’'s i'Cj. ' 



held, fourthly, that the gift being original, it 

was not necessary for such issue to survive 
their own parents in order to take under it, 
but that it would have been necessary for 
them to do so had the gift been one by sub- 
stitution; held, fifthly, that such issue took 
as joint tenants. ZampkieT v. Buck, 6 H. B. 
196 ; 2 Dr. & Sm. 484 ; 11 Jur., H. S., 837 ; 
84 L. J„ Ch., 650; 13 W. B. 767; 12 L. T., 
N. S., 660. 

4. A testator gave the residue of his real 
and personal estate to his nephews and nieces 
living at his death ; but if any should be then 
dead, their offspring was to be considered to 
stand in the place of their parents, and to 
take the same benefit: — Held, that though 
the nephews and nieces took as tenants in 
common, their offspring took as joint tenants. 
Leah v. M^Bomall, 32 Beav. 28. 

5. In a gift among children and issue of 
chihlren, but so that children should take in 
substitution for parents, the children and 
issue take as tenants in cemmon, but ohil- 
dien substituted for the parents take as Joint 
tenants inter se, Measmm v, Pearse, 40 Ii, J., 
Ch., 258 ; 11 L. E., Eq., 522. 

father gave property to the children of 

A, living at a prescribed period, and the issue 
of deceased children, so as such issue should 
have no greater share than their parents would 
have taken if living, and he afterwards pro- 
vided that if any one or more of such issue 
should be then dead, having left lawful issue, 
then the issue of such issue as should be so 
dead should receive the share which their, 
his, or her parent would have taken if living : 
— Held, that the effect was to create a Joint 
tenancy amongst the members of the various 
faniiUes, subject to this, that it any one died 
heaving issue it must be considered for the 
purpose of deteimining the share which such 
issue were to take, as if he had survived the 
IKriod of distiibution, but had severed the 
joint tenancy at the date of his death. S. C. 
7 L. E , Ch., 275 ; 41 L. J., Ch., 705 ; 26 L. T. 
290 ; 20 W. E. 271. 

6. Gift among all and eveiy the testator’s 
‘‘hi others and sisters who should be then 
living, and the children of such of them as 
shmihl bo then dead, such children to take 
their respective parent’s share only ” Held, 
that the children of the testator’s brothers 
and sisters took their parent’s share as tenants 
in common inter se» Bheplierdson v. Bale, 12 
Jur., S., 156 ; 13 L. T., H. S , 699. And see 
Zyo7i v. Coward, 15 Sim. 287; 15 L. J., H. B., 
Ch., 460 ; 10 Jur. 486. 

7. A iestatriy appointed property to trustees 
to sell all the property except certain real 
estate, and to hold the proceeds to pay the 
legacies thereinafter given, and to pay an 
annuity to A. for life, and subject thereto for 

B, and her children, and after B.’s death with- 
out children to sell the real estate not betee 
sold, and out of the proceeds to pay Ws 
executors, administrators, and asBigns,a legacy 
m Ueu of the annuity, and to hold the rMdue 
for all the children of C., and the issmq qf sucli 
^ shouH be then dead, equally to Ipe dlvddad 
l^tween such children and issue, share and 
share alike, but so that such Issua ehould take 
such share only as their respective parents 
would if mUB Saye 
in the lifetime of B., 
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Held, that in the events which had happened 
the legacy to A. was payable, that it was a 
demonstrative legacy, and that the issue of 
the deceased children of 0. took as tenants in 
common, Jffodges v. 36 L. J., Oh., 936 ; 

4 LB,, Iq., 140; 16 W. B. 60T. 

1. The testator gave the interest in a fund 
to his niece A., as long as she continued un- 
mariicd, but be declared that if she married 
or died unmarried the fund was “ then to be 
divided between the brothers and sisters of 
the said A. and their children ” A. had six 
brothers and sisters living at the testator’s 
death. A. died unmarried, her sister B. having 
piedeceased her. B. left two children, one of 
whom predeceased A.: — Held, that the two 
children of B. took vested interests at her 
death in one-sixth of the fund as tenants in 
common, subject to A ’s life interest. Cros-^ 
thraite v. Dem^ 40 L. T. 837. 

2 M. by her will gave the whole o£ her pro- 
pel ty to A. for her life, remainder as to one- 
fomth to Jj. or her issue, as to one-fourth to 
the issue of 0., deceased, as to one-fourth to 

G. or his issue, and as to the other fourth to 

H. or her issue. The question having been 
laised as to the period at which the class of 
issue entitled under the gift was to be ascer- 
tained: — Held, that all issue coming into 
existence before the death of the tenant for 
life were included in the class, and that they 
took as joint tenants. Me Jones, JJmie v. Lloyd, 
47 L. J., Oh,, 775 ; 26 W, K. 828. 


Z* WOBDS OF SHEVIVOBSHIP BETW1E2T 
LEGATEES. 

3. Words “equally among them,” coupled 
with subsequent words “and to the survivors 
and survivor of them,” create a joint tenancy, 
Oalihn y. Young, 3 Eq. Abr. 536. 

4, i)evise to two equally to be divided, and 
to tbe survivor of them ; they are joint tenants. 
(Herli V, Clef^ 2 Vern. 223. 

6. Devise of the residue of personal estate 
to the wife for life, if she die without issue 
H-ving at her death, to testator’s two brothcis, 
or if one of them shall be dead to the survivor. 
They both died in the life of the wife ; the 
legacy was vested in both as joint tenants, 
and thoiefore goes to the representatives of 
the survivor, Bmnes v. Allen, 1 Bro. G, 0. 181. 

6. J, demises lands to be sold for payment 
of his debts and legacies, and the sm |>lus to 
be laid out in the purchase of other lands, 
to be settled on A. and B , and the survivor 
of them and their heirs, equally to be divided 
between them, share and share alike. A. died 
in the lifetime of the testator, and the question 
was, wheiher his moiety should descend to 
the testator’s heir-at-law, as a lapsed devise, 
or should go to B,, the surviving devisee — 
Held, that the fir^t part of the devise made 

A, and B. plainly joint tenants; and therefore 

B. , by survivorship, became entitled to the 
whole for life ; but that the inheritance being 
Ihvised to them as tenants in common, one 
moioty having lapsed by A.’s death, in the 

of the testator, shall descend to the 
testator’s heir-at-law expectant on the death 
of B., and that th.e other moiety shall go to 
^ of MmtlmT V. Bylm, 3 Bro. r. 0. 


7. Devise of lands to younger children 
equally as tenants in common, with benefit of 
survivorship : — Held, to refer to a survivorship 
spoken of in the former part of the will, and 
therefore to be a tenancy in common, with 
a limitation to the survivors after the death 
of any before twenty-one without issue. 
Bemes v. Barnes, 3 Atk. 624: 1 Yes. IS; 1 
Wils. 0. B. 165. 

The Court inclines against Joint tenancy 
as an inconvenient estate; and so do courts 
of law now, though formerly they favoured it 
Tb, 

8. Words of survivorship in a will shall not 
defeat the efieot of words importing a tenancy 
in common, but shall be referred to some time, 
as the death of the tenant for life, or even to 
the death of the testator, though a construc- 
tion not to be adopted if there can he any 
other. Mmsell v. Long, 4 Yes. 551. 

9. J., being entitled to a debt of 20,000?. 
due from the Crown, devised the same to six 
of his relations, equally to be divided between 
them, share and share alike, and if either of 
them die to the survivor or survivors of them. 

All the legatees survived the testator, but 
before the debt was recovered one of them 
died: — Held, that the legatees were joint 
tenants, and that the representative of the 
legatee dying, was not entitled to any part 
of this legacy. Blndon {Bari) v. Snffolh 
(Bari), 4 Bro. P. C. 574. Eeversing 1 P. W. 96. 

10. Legacy to A. for life, and after her 
decease to her children; if she should have 
none to B. and 0., share and share alike, or 
to the survivor. A vested interest in B. and 0., 
upon the death of the testator, as tenants in 
common, although she survived them, dying 
without children. Merry v. Woods, 3 Yes. 
201 . 

11. Bequest of an annuity to the children of 
A., in equal shares and proportions, to continue 
during their lives, and the life of the survivor 
of them. The children take as tenants in 
common, and there is no survivoiship between 
them by implication; therefore the share of 
one dying goes to its representative. Jones 
v. Band all, 1 Jao, & Walk. 100, Bee also 
Armstrooig v, Bldridge, 3 Bro. 0. C. 215. 

12. A testator by his will gives to his five 
daughters a sum of money in gross, the interest 
to be paid to them in equal parts or shares 
duiing their lives, the principal to be placed 
in the funds, in tmst for them, or the survivor 
or survivors of them; the principal, after 
their deaths, in equal parts to the sur- 
viving children, as they mrlve at the age of 
twenty-one. One of the daughters dies;— 
Held, that the surviving daughters take the 
whole for their li\es, as tenants in common. 
Minton v. Cave, 10 Jur. 86. 

13. A testator devi^-ed a farm to his two sons, 
with permission to dispose of it to certain 
persons, if they thought proper; but il it 
should not be sold, he bequeathed it, after the 
decease of either of his sons, to the survivor, 
and directed that, after the death of both| it 
should be sold, and the money divided equally 
between the children of his sons Held, * that 
the sons were only joint tenants for life, with 
a power of sale; that they could make a good 

I title, and give discharges for the purchase 
money; that they were joint tenants for lie . 
I of ihu purchase money ; and that, upon the 

k!,! j . , , 
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death of the survivor, it would devolw to 
their children. SreeSo% v. Breedon, 1 buss. 
&M.413; 8L. J.,Ch,104. . 

1. A testator, by will in 1819, devised free- 

copyhold estates to trustees, after 
the death of all his three childien excej^ 
one, in case there should be no issue of such 
deceased cbiklren, or being such, they should 
all die, to pay the rents to such one only child 
for life, and aftei the death of such surviving 
child, in the event aforesaid, leaving lawful 
issue,* then to pay and divide the rents unto 
and among the children of such surviving 
child so dying, if more than one; and in case 
there should be but one cMld of such surviving 
child living at his or her death, or in case there 
should be more than one. and they should all 
except one depart this life, then, so soon as 
such event should happen, absolutely to convey 
the estates m fee to such only or surviving 
child of the survivor of his childien so dying, 
on Ms or her attaining twenty-one, and in the 
meantime to apply the rents for his or her 
benefit:— 'Held, that this was a gift to the 
surviTing children of the testator’s surviving 
child for life, in equal shares as tenpts in 
common, with remainder to the survivor of 
those cMidren in fee ; and that the remainder 
in fee was void for remotenc^'S, and passed as 
undisposed of to the heir-at-law. v. 

10L.T.,H. B.,292. 

25, By a will, made before 1838, a testator 
devised under his seven children, “and their 
helm for ever, the f ee^simple ” of real estate ; 
and if either of his children should die 
leaving children, the share of him or her so 
dying to go to such (diiidien ; but if any of his 
children should dit* eiul leave no child, the 
share of him or heu- dving to go to his (the 
testator’s) surviving ehilditn and their heiis 
lor ever. All ilie seven ciuldren survived the 
testator:— Held, th.it the word “die’’ must 
be construed to m<an die in the lifetime of 
the testator, and therefore that the seven 
children took as tenants in common in fee. 

36L.T. Ul. 

S* W. by his will, subject to a life estate, 
gave all his real and personal property to se\ en 
children, equally to be divided among the 
survivors or survivor of them; and if any 
of them should die leaving issue, ho gave the 
share of sucli child so dying equally to be 
divided anaong such issue:— Held, that the 
children took as tenants in common in fee- 
simple. Mrd V. 4 W. B. 227 ; 2 Jur. 

27S» 

^ 4, A testator gave certain leasehold premises 

to trustees to pay for twenty-eight years the 
clear residue of the rents and profits for the 
benefit of his six children, or the survivors or 
survivor of them, in equal shares and propor- 
tions, share and share alike, and after the 
ex|lmtion of the twenty-eight years to sell the 
SMC ^premises and divide the proceeds as 
therein mentioned Held, that the words 
“survivors or survivor ” referred to the death 
of any of them in his lifetime ; that tho words 
^ and share alike referred to those oMi- 

j t;? .;di|n whp should survive Mm, and created a 
In common I and that the Interests 
I in the oMldr^i, on the death of tho 


1 


mm , t, Mdfm, m l. om, 490. 

tenants in com* 
lives with benefit 

1 I 


of survivorship, remainder to the issue male of 
the four successively, remainder over : — Held, 
that the survivorship had refeience to the 
extent of the estate, and not to the persons 
who were to take ; held, also, that the four 
took estates tail. HaddeUey v. Adam% 22 
Beav. 266 ; 2 Jur., N. S., 724 ; 25 L. J., Cb., 826. 
And see TaafeY, Comnee, 10 H. L., Ch., 64; 

8 Jur., N. S., 919 6 L. T., H. S., 666. 

6. Bequest to A. and B., with benefit of sur- 
vivorship as to the moiety of B., at B.’s death 
to A., her executors, administrators, and 
assigns —Held, that A. and B. took as tenants 
in common, and A. having died in the testator’s 
life that her shaie lapsed, and that B. took a 
life interest only in the other moiety, which 
fell into the residue on his death. Patterson 

\ V. Holland^ 28 Beav. 347, 

7. A gift to A. and B. (in terms creating a 
joint tenancy), followed by a proviso for sur- 
vivorships to B. if A. died without children, 
creates a tenancy in common. Byves v. Eyves^ 

40 L. J., Ch., 252 ; 11 L. B., Eq., 539. 

8. A testator gave certain real estates to Ms 
three daughters to be jointly enjoyed, Or 
divided in case of the marriage of any of them, 
and they, or the survivor in the case of death, 
were fully authorised to dispose of the same 
by will or assignment as they should think 
proper, giving preference to those of his (the 
testator’s) name and relations according to 
behaviour. The testator also gave his personal 
estate in money, funds, debts, or otherwise to 
his said three daughters, to be by them equally 
divided ; also to his said three daughters all 
his books, etc., also Ms leasehold house in 
AUsop’n Buildings, Ail the daughters died 
unmarried. — Htld, that they took the real 
estates as joint tenants in fee, and the lease- 
hold house as "joint tenants absolutely. Oooh 
mi V. Buiqhan, 1 W. R. 459; 17 Beav. 262; 
17 Jur. 1039 ; 2 W. R. 45; 23 L. J., Oh., 12?; 

3 De G. M. & G. 668. 

9. A devise of freeholds to 0. and Ms heirs, 
and “ in case he should die leaving no issue, 
then equally between my surviving children 
or their families,” is a gift (on the death of 
0. without issue) to the childien of the testator, 
and the children of such of them as were dead, 
as to such children in joint tenancy. JBurt v, 
EeUyar, 14 L. B., Eq., 160; 41 E. J., CM, 430; 

26 L. T. 833, 

10. Where a testator gives residuary property 
to trustees upon tiust to pay the interest to 
one for life, and after her decease divide the 
same among her children and their issue, such 
children and their issue to be entitled as 
amongst themselves to the benefit of survivor- 
ship and accruer of surviving shares, all the 
children coming into esse during the lifetime 
of their mother are entitled as tenants in com- 
mon, with benefit of survivorship. Law v. 
Thorp, 6 W. R. 480 ; 4 Jur., H. S., 447; 27 
L. J.; Ch., 649. 

11. Bequest “ to A, and B. of the sum of Ml 
per annum each, for and during the term of 
their natural lives or the life of the longest 
liver of them, for their or her own absolute use 
and benefit ” -Held, that on the death of A, 
her annuity survived to B* for her life. Mat-* 
ton V. Mneh, 4 Beav* 186; 5 Jar. 548. 

12. On a bequest of an annuity of 200E a year 
each to two persons for their lives, and the ^ 
life of the survivor of them Held, that each j 
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was entitled to an annuity of tne same amount 
during their joint lives and the life of the 
survivor, and that the representative of one 
dying was entitled to it during the life of the 
survivor. Males v, Cardigan (Marl), 9 Sim. 
384; 8 L. J., N. S., Ch., 11 ; 2 Jur. 939. ^ 

1. Bequest of an annuity to the child or 
children of B. equally, share and share alike, 
for and during the term of their joint natural 
lives, or the life of the survivor of them, or 
longer liver of them : — Held, that the children 
took as tenants in common, without benefit of 
survivorship, an annuity to last till the death 
of the survivor, and that the shares of those 
dying within that period went to their personal 
repiesentatives. Bryan v. Twxqg, 3 L. E., Ch., 
183 ; 37 Jj, J., Ch., 249 ; 16 W. R. 298. Aifiim- 
ing 3 L. R., Eq., 433; 36 L. J., Ch., 45; 15 
W. E. 37. 

2. Testatrix gave an annuity of 50Z. to her 
son-in-law for his life, provided he remained 
unmarried, but if he should marry the annuity 
to cease ; and after his death or second 
marriage, whichever should first happen, she 
gave 1,000/. to be equally divided between her 
brother and sisters ; and if they should not all 
be then living, she gave the share of him, her, 
or them so dying to be equally divided betu een 
them, her surviving brother and sisteis. The 
testatrix’s brother and sisters all died in her 
son-in-law’s lifetime, and he died unmariicd: 
— Held, that the brother and sisters took a 
vested interest in the 1,000/ as tenants in 
common. Peters v. JDipple, 12 Sim. 101. 


XI. WORBS “EaUAL SHARES” WHERE 

0IET OVER ON DEATH OF SURVIVOR. 

3. Testator gave a residue to trustees to pay 
the interest to four persons for life, and after 
decease of the suivivor then to divide the 
principal among their children; two died: 
the interest shall be paid to the other two. 
Though the woxds " share and share alike ” in 
a will generally create a tenancy in common, 
they cannot do so where there is an express 
joint tenancy. Armtrong v. Mldridge. 3 Bro. 
b. C. 215. 

4. Gift of the income of property to A , B., 
and C. for their lives and the lives of the 
survivors and survivor of them during their 
and her lives or life ; and from and after the 
death of the survivor of them, then in tiust 
for their children *^Hcld, that A., B., and C. 
took as joint tenants. Pearson v. Cmnsmwl*, 
Crmumck v. Pearson, 31 Beav. 624; 9 Jur., 
N. S.. 397 ; IJ W. E. 229 ; 9 L. T., H. S., 215. 
Aflarmed9L. T., N. S.,295. 

5. A testatrix gave 50/. long annuities to 
her sister M. B., and her said sister’s husband, 
for their joint lives, and after their decease to 
her nephew. The husband, having survived 
the sister, was held to be entitled to the long 
annuities. Tomnley v. Bolto% 1 Myl. k K, 
148 ; 2 B. X, N. S.,Ch., 25. 

6*. A testatrix gave unto A. and B, a sum in 
the long annuities, to be equally divided during 
ihalr lives, ** after which she gave the said 
gain to 0. Held, that the survivor of A. and 

t ., took for life. MBemoU w. Wallam^ 5 
142 ; 12 L. J., H. S., Ch., 237. ^ 

; , A^gift upon trust to pay the income to 
lipWjIdt life, and after her death to pay the 


interest to the testator’s three sons “ for their 
natural lives, in equal shaies,” and after their 
decease he gave one-third of the fund to the 
children of each of them in equal shares and 
proportions, to be paid when and as they 
should respectively attain the age of twenty- 
one years, and directed that the interest be 
paid to the children until they should attain 
twenty-one ; and he gave the residue to the 
same three sons: — Held, that the life interest was, 
notwithstanding the words “ in equal shares,” 
a joint tenancy; and one of the three sons 
having survive^ took the whole income ; and 
that, on the death of the survivor, the capital 
was divisible among the chilrlien of the sons 
in three shares per stir2Jes,s.rxd not per capita. 
Begley v. Cook, 3 Drew. 662 ; 5 W, E. 66. 

A A testator gave to A. an annuity of 50/. 
per annum for her life, and after her decease 
to the children she might have, born in wed- 
lock, equally to be divided between them 
during their lives, and after the decease of 
the survivor to go to his nephew and his 
two nieces, equally between them. A. having 
died without issue:— Held, that the gift to 
the nephew and nieces was not void for 
remoteness, and that they took the capital 
from whence the annuity proceeded absolutely, 
in equal shares, as tenants in common. Mrms 
V, Walker, 3 L. E„ Ch. D., 211 ; 25 W. E. 7. 

9. Testator gave to C. B. and J T. all his 
houses at W., “each to have one-half, share 
and share alike, and w^hat debts he should 
owe at his death, both to pay a like share of 
the same; all the above premises he gave, 
devised, and bequeathed to C. B. and J. T., 
each to enjoy onc-half during their lives, and 
at their decease the said premises to go to 
their children.” J. T. died without issue and 
intestate, leaving C. B. his heiress-at-law, and 
also heiress-at-law of the testator t—IIeld, 
that C. B. and J. T. each took a life estate in 
the property, with remainders to their children 
in fee as joint tenants ; and that in the cv’-ents 
which had happened J. T’s share went to 
C. B. in fee, and C. B.’s shaie to C. B.’s 
children in fee as joint tenants Be Zmrrickls 
Msfate, 2 W. E. 113; 18 Jur. 304. 

10. W. bequeaths the residue of his real and 
personal estate (diiected to be converted) in 
trust for M. F. for life, and then upon trust to 
pay the interest, etc., unto and between his 
two grandchildren 1. G. and G. G. during 
their respectiv e natural lives in equal shares, 
and after their decease unio and between all 
and every their child and children in equal 
shares ; and if no child, to the testator’s legal 
personal representatives. There being several 
children, four of whom died before the d,eath 
of the survivor of the testator’s grandchildren, 
upon the question what was the period of 
division Held, that the children took equally 
vested interests on the death of the tenant 
for life, Pearce v. Mdmeades, 2 W. B. 672 ; 3 
Y. k 0., Exch., 246. 

Implication of SttrdrorsUjK In 
See £. vxx,post. 


XII. AC0RU1NG SHARES WHERE OBIGIirAI. 
SHARES HEED IK C5OWI0K. 

11, A testator gave Ms teal and personal 
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estate to A*, B», and 0., as tenants in comnyin. 
By a codieil he declared that if any of the 
devisees slionld die in his lifetime, his estate 
and mterest should *‘go to the survivors or 
survivor of them, and the heirs, executors, 
administrators, and assigns of such survivor.” 
A» died in the testator’s lifetime: — Held, that 
B, and 0. took as joint tenants the share 
intended for A. Ldg% v. Mosley. 14 Beav. 
609. 

1. A testator gave all the property he 
possessed in the parish of E., consisting of 
houses, lands, debts, ready money, and other 
effects which he then possessed or might 
possess at the time of his decease, and also 
all his funds in the Bank of England, or that 
of the United States of America, to his reputed 
children, Anthony, James, and Eichard, and 
their heirs, share and share alike, as soon 
m they should have attained twenty-one, it 
being Ms will that if one of them should dio 
before he attained that age his share should 
vest in and belong to the survivors. James 
died under twenty-one, leaving Anthony and 
Eichard surviving Held, that the shaie of 
the testator’s property which James would 
have been entitled to if he had attained 
twmty-oae vested in Anthony and Eichard 
as joint tenants, J&m v. Mall, 16 Sim. 600. 
See akohLin, 

XIII. JOIEX XEKAECnr. BFEECX OB (HFX 

0?IB OF BSXATB OF OHl OF BOHEES, 

% A devise to two persons in terms import- 
ing a joint tenancy is nut changed into a 
tenancy in wmmm by a subsequent gift over 
of the estate of one of them upon a ceit.iin 
contingency, Mdtmrdes v. Jones, ,S3 Beav. 311. 

A testator de\is( d his real estate to his vvife 
aud his son Daniel, and ho then proceeded 
thus: It my son Daniel shall happen to die 
without issue living, my will is that all his i 
@^te IS to bo divided between all my children ! 
» dinl fthares ; ” and, “ If my wife will inter- 
mim, she is to enjoy none of my property”: 

' Daniel took as 

joint tenants. Ik 

Held secondly, the wife having died in the 
Me of ibe testator, and Daniel having survived 
the te'=:tafur, and died a liachelor, that the 
wiiok instate was divisible between the testa- 
iorscmltlicii,and that Daniel’s lepresentatxves 
took his shaie of it. M. 

XIT, li^ElfAirCT IB" OOHlCOir AKD JOIOT 
TEEAHGY. IK OTHEE CASES. 

™» f ‘iie words “joint tenants” 

Iff ^ controlled by the context, 

Md ^ect given to the bequest as a gift to 
wants in oonnuon. JSooih v. Ahngton, B W. E. 

W. bequeathed unto trustees a largo sum 

W wertare, fa her 
<3a“ghter a power 

) l'~ then ‘ upon 


the stocks, funds, and securities upon which 
the same should be invested, unto and equally 
between all the children of his daughter if 
more than one, as joint tenants ; and if but one 
then to such one child,” The testator gave ali 
the residue of his money unto and equally 
between his grandchildren as tenants in 
common. The daughter appointed only one- 
fourth part of the principal, and died intestate, 
leaving three sons surviving, one of whom 
received from the trustees a third of the re- 
maining fund:— Held, that the bequest was a 
tenancy in common, and not a joint tenancy 
and that the residue of the fund must be 
carried to the separate accounts of the two 
surviving children, S. 0. 3 Jur., N, S , 835' 27 
L. J,, Ch., 117. ^ 

4, A testator, in 1641, devised lands to two 
colleges, one at Cambridge and one at Oxford, 
for educating ten of the descendants of certain 
persons named in his will in piety and learning . 
—Held, that this was a gift to the two collegts 
as tenants in common, subject to the trusts of 
educating the persons specified in the will in 
piety and learning, according to the course 
and usage of education in the colleges respec- 

according to the regulations and 
msGiphne thereof, jlti," Gen. y , Suhiey Snssex 
College, 38 L. J., Oh., C56. 

5. A. by wiU directed that hi& sons should 
have the option of purchasing certain premises 
at a given sum. They agreed to do so, and 
sigmflod their intention by a note in writing 
to the trustees, and they were let into posses- 
pon of the premises, Ko conveyance had, 
however, been made of the premises to the 
sons, but a draft conveyance had been pre- 
paied, m which they weie tieated as tenants 
m common. They both subsequently executed 
mauiage settlements, in which the shares 
which they took under the will were treated 

shaies. They both died. After 
the death of the sons their lepresentativos 
received the rents and profits of the piemises 
rn moieties :-Held, tLt the sons too^ as 
tenants in common. Mamson v. Barton. 1 
John, & H. 287; 7 Jur., N. S., 19 • 30 L T 
Oil., 213 ; 3 L. T., N. S., 614. ^ 

after giving aH the residue of 
Jus Cbtete, both real and personal, to tru.stees, 
gave, devised, and bequeathed the yeariv nro- 
duce of his estate unto his six children 
mmmg them, and the issue of them fsuoli 






survived him, took 
absolute interests in his realty as tenants in 
common m fee. ShaoMoeA v. Jarvis, 26 L. T, 

7. A father, who died in 1806, by his will 
gave two freehold houses to one of U$ sX 
I without any woids of limitation, suMeot to 
legacies and annuities, with a gift ove^ to case 
of toicnation or of death without issue, to his 
toothers and sisters, wmimtim, also stibjeot 
to the legacies and annuities, and with a 

t attained twenty-three : 

on? ?“ Si® devisee with- 

out msue, and without barring any estate tafl 

brothers and sisfas 
roox as joint tenants, and as the dft was 

coupled with a direction to pay se44 gr^ 
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stuns, tbeir estates would in a case coming 
under the old law be enlarged to a fee-simple. 
WilMmon V, WilMnson, 29 L. T. 416. 

1. A testatoi by his will gave ** my landed 
estates in W., of whatever description, with 
their appurtenances, and all allotments of 
common now inclosed or hereafter to be 
granted to my daughters J., M., and S., to be 
3 ointly and equally enjoyed or divided in the 
case of the maiiiage of any of them; and 
they or the snivivoi, in case of death, are by 
this my will fully authorised to dispose of the 
same by will or assignment, as they shall 
think pioper, giving preference to those of my 
name and relations, according to behaviour ; ” 
and he gave them also all his personal pro- 
perty, “ to be by them equally divided and 
shared among them,” and he recommended 
them to live together. The three daughters 
died unmarried. M. and J. survived S., and 
executed wills respectively devising all their 
real estate to each other for life, but with 
diiferent remainders over. J. sur^i’ied M. 
After the death of J., the iJlaintifTs claimed a 
moiety of the real estates under the will of 
M. The defendant claimed the c ntirety under 
the will of J. : — Held, that, though the power 
of disposition by deed might have been exer- 
cised by J., M., and S., or by J. and M., in 
their lifetime, yet that J., as the survivor, had 
alone the power of disposing oi the estates by 
will, and that the defendant, as her devisee, 
was entitled to the entirety ; and &emMe, that 
the will of the testator created a joint tenancy 
in fee. CooUon v. Bingham, 3 Be G. M & G. 
068 ; 17 Jiir. 1039 ; 23 L. J., Oh., 127 ; 2 W. E. 
46 ; 1 W. E. 459 ; 17 Beav, 262. 

2. B. by his will settled certain real and 
personal estate upon trusts in favour of two 
of his daughters and their children. By a 
codicil he revoked this portion of his will, 
and empowered the husbands of his two said 
daughters to dispose of the propeity in ques- 
tion ** for the good of their families'” : — Held, 
that the husbands took absolutely as tenants 
in common. Alexander y. Alexander, 4 W. E. 
470; 2 Jur., N. S., 898. Affirmed 5 W. B. 28; 

6 Be G. M. k G. 693 ; 3 Jur., H. S., 28. 

3. 0. devised all his real estate, charged 

with an annuity and bequests, to his tliree 
sons, I., W., and 0., “ as tenants in common ” 
in fee. I gave his property to his two bro- ; 
thers, ** absolutely for tlieir uses, iimler the ; 
directions of the will of my late laihei,” C. 
devised all his estates to E,; when I. made his 
will, all the moneys chaiged on the estates by 
the will of 0. had not been paid : — Held, that 
the will of I., the son, created a Joint tenancy 
in the propeity to his father thereby devised, 
and that the jAaintiff took the whole of bis 
share. Oliver v. White, 31 L. J., Ch., 689 ; 10 
W. E. 276 ; 6 B, T., S., 198 ; 4 Be G, E. & J. 17. 

4. A testator who was the propiietor of 
three hotels, after reciting that ho was pait 
proprietor with another of the S. Hotel owned 
by them in equal shares and propoitions, share 
and share alike, directed that the entire of 

f his interest therein “shall be vested and 
become the property of my present wife 

[ j for her own benefit, and for the benefit 

^ ' . olmy two sons by her, via;., C. and J$. ; and my 

( ifeiifor wish In this respect is, that said M. J. 

; event of my decease, continue to 

' 1 *^ business of the said S. Btotd 




until ^ my sons C. and E. shall attain the re- 
spective ages of twenty-one years ; at which 
periods respectively it is my wish and desire 
that my said wife M. J. shall make over one- 
third of such interest in said S. Hotel to my 
said sons 0. and 1. for their own sole and 
separate use and benefit.” He bequeathed 
another hotel to two other sons “m equal 
shares and proportions share and share alike,” 
E_ died a minor. In an action by E.’s ad- 
ministiator, claiming his share in the S. Hotel : 
— Held, that on E.’s death under twent^'-one 
the testatods widow and C. became entitled 


to E.’s share by survivoiship. Jure v. Jarg, 9 
L. K., Ir., 207. 


Joint Attesting Witness ] 5. Where a joint 
tenant witnesses the will by which the joint 
tenancy is created, Ins share goes to the other 
joint tenants. Yoiouf v. Davies, 9 Jur., H. B., 
399; 32 L. J.,Ch, 372; 8 L. T,H. S.,&0; 1 
N. E. 419;2Br.&Sm. 167. 


XLV. Absoltite Interests, and Gifts 
wLetlier Beneficial or in Trust. 
See also Sbttlemeot, X. xiil. 


. Gift of Income. When it Basses an A6- 
solute Inte7*esf, 7932. 

. Gifts to Benefit a legatee ahne in a 
Parthoular Way, 7934, 

. Gifts to Benefit a Legatee and other 
Persons in a Par fmUar Wa^, 7038. 

. Precatory fnuts, 794 1 
See also Powuii, II 

, Ahsohite Interests m Personalty where 
Bstate Tml or Peu-^simyAe in Bealty, 
7956. 

Aholafe or Clear Gifts mt Cat Do7m hy 
Boubtfal Bxjjresfions (Mejyagnafwy), 

7962. 

. Absolute I7ite7*esfs. Mow far Cut Down 
yah Mnjoyineiht by Qualifying Ihists, 

7963. 

Interests Whetherfor Life or Absolute in 
Other Oase^, 7967, 

. Lmltation of Personalty to Bxe&utors, 
See XXI. ante. 

, ImjMeatlon of Absolute Interests. See 
B. V. fo\t. 

, Gifts. Whetlixr Crenivng a Bight of 
Property or a Power of Msjmdtlon. 
See PoWEE, II. 

. Creation of Trusts GmuraMy. See 
TliUSTS. 

, frwhfor Mdintmmee or Adrmeemnt 
Construetmi of Boo Teusts, TUB 

. Bireef ion to Bmgdoy PaHkttlar Persom 
m Agents. Sec Teusts, XXII, ill. 

. fieeret Tnasts. Bee XlNl.jmt. 

. TaUdliy of Gifts over of Unikposed^f 
Interests %n Personal MstaU, 8ea 
yCLYll. post. 

. MmUatlom of Chattets qure eemunmn^* 
inr mtt. Bee Tested, OonTiHGaKT, 
AND f UTUEB IHTBBESTS, XIII. 

. Zimiiatiom of Meirlooms and Chattel 
Interests m Ibmsts of Meal Bsiate, Sac 
Settlement, XT*— Teustb, T, va 
and wiB « w. * 


.IlfW 


^ I Jtrlii 
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IBil 




LliAiiiliill; 



, . W*, w, ,! llX'Oih iVi., 

toofe an absolute intere$1f in the residuary 
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Xif . M^U of ATimitanis t6 Capital 8um^ and 
Amivity, whether for lAfe or Per- 
petual, See Annuity, VIII.— .XI. i. 
XX# mfU of Personalty to Parents and 
their CJiUdren. See XVIII. Xi. 2. amde, 
XXI. Mmitatiom of Terms, See Teems* 


I. mm 0? IH0OME. WHEH IT PASSES 
AX ABSOLUTE IXTEEEST. 

1. Indefinite bequest of tbe dividends gives 
the absolute property of stock. Pane v. Zeap- 
ingwell^ 18 Ves. 4C3. 

2. An unlimited gift of the produce of 
anything, as the interest of stock, gives the 
principal also. Stretch v. Wathins. 1 Madd. 
253. 

3. On construction of will :~-Held, that the 

capital of the residue passed by implication, 
though the interest and dividends only were 
expressly given. Phillips v. Chamherlaine, i 
Ves, 5L ^ ^ 

4. Oeneral gift of Income, arising from per- 
sonal property, is equivalent to general gift of 
property itself, and it makes no dijDEerence 
whether it be given through trustee, or to 
legatee direct. IMg v. Smmey, 1 Sim. k S. 
487 ; % h, J,, Ch., 26*. 

5. Oonstmetion of an obscure will, first, that 
the income only, not the capital, was disposed 
of; secondly, that the disptisition was in 
favour of the younger children, excluding the 
eldest. A legacy, not as an independent be- 
qucbt, with a time for payment or distiibution, 
appointed afterwards, but the time annexed to 
the substance of the beqtw st ; the interests do 
not vest before that pciiod Sansbuni v. Head, 
32 Ves. 76. 

6. Btate of circumstances under which the 
capital of a legacy, the inteiest of wliicli was 
given to one ior life, was held, on his death, 
not to dev(dve as on an intestacy of tho testa- 
tor, but to form part of the personal estate of 
the legatee for life. Johnson v. Johnson, 11 
Jur, 862. 

7. Testatrix, being possessed of 3| percents, 
imd long annuities, bequeathed to S. B.,“if 
living, the inteiest of my property in the 
per cents. ; if not living at my decease,” the 
fcestatiix boqutatlied the interest to E. S. for 
life, and, in case of her leaving ohiiditn, 
dincteri the piopertj to be divided between 
them at her dec» ase ; and subsequently directed 
that if E. h. It ft no child the cardtal should 
return to the children of <J. B. As to her long 
annuities, the testatrix bequeathed the interest 
thereof to H. F. and M. S. jointly for their 
natural Jives, and in case of ** one or both their 
<^ths before mine ” the testatrix bequeathed 
the mtorcht of the long annuities to S. B for 
Ufe, ami after his death to A. B B. and S. J B 

a B., a. J’., and M. S. survived the 
testetm. On the question as to who were 
to the 3J per cents, and the long 
^rtties:--Hel(i, that S. B. took the 31 per 
'X'hte. absolutely, and that the gift over 

*.5??*'!' ® lifetime of 

Itrtrts Held, also, by the M. B., 

., ¥■ .®' snrvivod the 

t j , “*tf stats as to the long 

to tie Ilfs estates to S. K 
W astt of kin were 
'wailWit pb apical, that 


A. B. B. and S. J. B. were entitled to the long 

annuities from the death of J. B. Poosev v 
Gardner^ 18 Beav. 471. 

8. Where there are words in a gift of 
interest which clearly shows that the testator 
intended to make a distinction between the 
capital and the interest, and the disposition of 
them separate and distinct, a gift of interest 
will not pass the capital, Baher v. Smith, 1 
W. E. 490. 

9. Gift of “ all subsequent dividends ” carries 
the principal. Tyrrell v. Clarh, 2 Drew. 86 ; 
18 Jur. 323 ; 23 L. J., Ch , 283 ; 2 W. E. 152 : 2 
Eq, Eep. 333. 

T., by will, gave to his wife the dividends 
which might become due and payable in her 
lifetime in certain stock standing in her name,, 
the name of D., and the testator, to which the 
latter vould be entitled on D.’s death ; with a 
gift of all subsequent dividends after the 
wife’s death to certain charities “for ever.”" 
Thoie vere other gifts in like words, with an 
ultimate bequest to trustees on certain trusts. 
The testator survived D., and transferred the 
stock into his own name ; the wife died ; and 
on the questions-— jfirst, whether that was an 
ademption ; secondly, whether the gift of the 
dividends carried the stock; and, thirdly, 
whether there was an apportionment of the 
dividends up to the day of the wife’s death 
Held, that there was no ademption ; that there 
was a gift of the stock ; and that there was an 
apportionment, inasmuch as under the Appor- 
tionment Act there was no express stipulation 
to the contrary. Ih. 

10. Indefinite bequest of the income of per- 
sonalty : — Held, not to carry the corpus^ 
Biwlmmn v. Harrison, 8 Jur,, N. S., 965 ; 31 
L. J., Ch., 74. 

11. A bequest of the income of a fund until 
bankruptcy or alienation does not carry the 
corpus of the fund, but gives only a life 
inteiest, determinable on bankruptcy or aliena- 
tion. Banks V, Braith?vaife,9 Jur., N. S.. 294 r 

12. Bequest to Lady C,, a widow of Sir K. C., 
considered valid, although at the date of the 
will she had married a second husband, E., 
and the fact of that marriage was unknown to 
the tCsStator, and she continued to call herself 
Lady 0. The bequest was the bequest of a 
fund to trustees to pay to her the dividends 
so long as she should continue single and 
unmariiod ; and if she should anticipate such 
dividends, then the fund to become part of 
the testator’s residue Held, that she took 
an absolute interest in the fund. JRisMony, 

^ ^ 0, 145; 9 L, J.,. 

H. g., Ch., 110; 4Jur. 261. 

13. Bequest of interest of residue of personal 
estate, after payment of debts, etc., to A. for 
iife, and^after her decease to 0.: passes an 
absoluie interest to C., subject to prior life* 
interest of A. Clonyh v. jrynne, 2 Madd. 188. 

14. A testatrix by her will directed her 
executors to pay to M. S. or her aligns, or 
permit her to receive the income of her 
residuaiy personal estate, after payment of 
debts, and she then bequeathed certain 
legacies payable after the death of M. &, By 

iegacy payable 




7m 
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personal estate, Jenmgs v. Baily^ 17 Beav, 
118 ; 17 Jur. 433 ; 22 L. J., Oh., 977. 

1. A testator, after bequeathing certain 

stock and other property for the benefit of 
his children, directed the trustee of his will 
to pay to his daughter the income of her 
share ; and directed that neither the principal 
nor interest should be subject to the control 
or debts of any husband she married, but 
should stand under the direction of the Court 
of Chancery, subject to her will only. There 
was no gift over, and the daughter was un- 
married at the testatoi’s death:— Held, that 
the words of the will constituted an absolute 
bequest to the daughter for her separate use. 
Tawney v. 1 Beav. 663; 8 L. J., N. S., 

Ch., 319. 

2. Testator gave the residue of his real and 
peisonal estate to trustees, upon trust to pay 
the dividends of 1,500Z. consols to S, T. for 
life, and after her death to divide the dividends 
of the said sum between his wife E. B. and 
his niece P. E., and the survivor of them. He 
then gave all the residue of his freehold, 
copyhold, and leasehold estates, and all other 
Ms estate and efiects, upon trust to pay the 
dividends, interest, rents, profits, and annual 
produce to his wife for life, with remainder to 
his niece F. E. for life, with remainders over. 
The testator died, being at the time possessed 
of leaseholds, shares in canal and insurance 
companies, and Dutch bonds ; and P. E., after 
surviving the testator, died in the lifetime of 

S. T. : — Held, that, on the death of S. T., E. B., 
the testator’s widow, became entitled, not to 
the capital of the 1,600Z. consols, but to a life 
interest only in the dividends thereof. Blcmoi 
V, Bell, 16 Jur. 1103 ; 2 Do G. M. & G. 775 ; 22 
L. J., Oh., 236. 

3. A. bequeathed the income of his residue 
to his widow for life, but desired “that in 
case anything should occur that her income 
is not sufficient, she shall be at liberty to go 
to the principal.” He gave the residue to his 
brothers. The residue only produced 30Z. a 
year, and the widow claimed the whole 
capital -Held, that she was only entitled to 
so much of the capital as, with the income, 
would afford her a maintenance suitable to 
her station in life. Re Redrotti, 27 Beav. 
683 ; 6 Jun, K. S., 187; 29 L, J., Ch., 92. 

4. Testator, after various directions, embrac- 
ing almost every particular of his property 
(except cash in the house and at his banker’s), 
directed certain leaseholds to be sold, and the 
produce to be invested in stock ; the interest 
and dividends to be paid to his wife for life. 
He then directed the sale of other piopeity, to 
fee invested in like manner, and the interest and 
dividends thereof, and also of all such stock 
as should, at the time of his decease, be 
standing in his name, to be paid to his wife 
for life; and at her decease, “all Interest 
and dividends ” were to be accumulated 
and added to such stock, which stock, to- 
gether with all accumulations, he |?ave to his 
nephew, J. C. There was no residuary be- 
quest:— Held, as between J. 0. and the next 
of kin, that the gift to J, C, carried the whole 
proceeds of tbe leasehold estates. Re Cart&te, 
1% Jur. 852 ; 22 L J., Ch., 1045, 

6. A testatrix gave all her leasehold and 
l^lonal estate to trustees, upon trust, to pay 
^ rents and profits of two specified houses 


to A., and she gave the sum of lOOZ. hank 
stock to B. when he attained the age of 
twenty-one years, and in case of his death 
to C. At her death the testatrix had bank 
annuities, but no bank stock:— Held, that A. 
took an absolute interest in the leaseholds. 
Bigmll V. Rose, 24 L. J., Ch., 27 ; 3 W. E. 77. 

6. A testator bequeathed the interest of 
certain personal property to his wife for life ; 
“ at her death one half of the said property I 
give to my son G. M., the remaining half to 
be equally divided between my two daughters, 
and at their deaths such shares to be equally 
divided among their children respectively — 
Held, that the son took an absolute interest in 
the moiety. Scrivener v. Smith, 2 De G. M. 

G. 399. 

7. Testator bequeathed the dividends, etc.y 
of all stocks he should be entitled to, at the 
time of his decease, in the public funds. He 
had 10,OOOZ. consols at his death Held, that 
this was a specihe bequest of that sum. 
Stephenson Y, JDowson, 3 Beav. 342; 10 L. J.^ 
N. S,, Ch., 93; 4 Jur. 1152. 


Income Given for Separate Use^ 8. Testator 
gave the produce of his share and interest in 
his co-partnership business to his wife, and. 
also the interest of the capital sum of 1,OOOZ., 
for her sole use and benefit, and free from the 
debts or control of any husband she might 
marry, and her receipt to be a sufficient dis- 
charge to his executors ; and he gav e all his 
furniture, plate, etc., to her absolutely: — Held, 
that the gift of the interest of the 1,000Z. 
passed the principal. Bumplirey v. Humphrey, 
1 8im. N. S. 536 ; 20 L. J,, N. S., Ch., 426. 

9. Bequest to a woman of a fund, with the 
interest thereon, to be vested in trustees, the 
income arising therefrom to be for her sole 
use and benefit, vests the capital for her 
separate use, Adamson v. Armifaffe, 19 Tes, 
416; Coop. 283. 

Bequest of the produce of a fund is a gift of 
that produce in perpetuity, and consequently 
of the fund itself, unless not the intention on 
the face of the will. Id. 418, 

10. Bequest to the testator’s wife of “200L 
per year, being pari of the moneys I now have 
in hank security, entirely for her own use 
and disposal,” together with all his household 
furniture and effects, interests for life being 
expressly given to other persons, an absolute 
interest to the wife in bank stock sufficient to 
produce 2002. a year, not a mere annuity for 
her life. Rawlings v. Jennings, 13 Tes. 39. 

11. A testator bequeathed leaseholds, upon 

trust to pay the lents to Ms daughter, a 
married woman, for her separate use ; but if 
she should die before the expiration of the 
lease, then upon trust to invest the rents and 
to allow the same to accumulate for the benefit 
of the children of the daughter living at her 
death. Other leaseholds were bequeathed in 
favour of the testator’s two sons and their 
respective children in the same terms, except 
that the limitation as to separate use was* 
omitted. The daughter survived the testator,, 
but she died before the expiration of the lease- 
without ever having had a child :*-Held, that, 
upon the true construction of the will the 
daughter took an absolute interest in the 
first-mentioned leaseholds. Weston^ 

a De G. J. & S. 434; 32 U X, €h*, 609 ; II 









*W. K ; 8 jj. T,, N. S., 406, Affirming 33 
li. J., CK 396 1 11 W. K. 196; 32 Beav. 238, 


II. 0IFTS TO BENEFIT A LE0ATEE ALOlSfE 
m A FAETICBLAS WAY. 

1. Jft ai^wral, 7931. 

2, Whm^e Uruhtees have a DiBoretion^ 7937. 

1. In General. 

1. Bequest to A for such purposes as he 
shall think fit is for his own benefit. Faiee 
V, Cantirhmj (ArekMshqp), 14 Yes. 370. 

2. Legacy given to an infant to put him 
out apprentice, and he dies before he is of 
competent age to be put out. It shall go to 
his executor or administrators. Bmlom v. 
Qfmti 1 Tern. 255. 

3. A legacy being given to A. to bind her 
apprentice;— Held, that she was not entitled 
to the legacy while she refused to be bound 
apprentice. Woolnige v. Btom^ 4 L. J., Ch., 56. 

4. A legacy of 500^. is given to the eldest 
son of A., to be begotten, to place him out 
apprentice. A, has a son born after the ies- 
tator*s death, who brings a bill for the legacy ; 
and it is decreed to be paid him forthwith, 
though not born in the testator’s lifetime, and 
though the 50CH. was given for a particular 
purpose. Nevill v. Wmll, 2 Yem. 431. 

5. Legacy for the boaid and education of 
an infuit until he shall he fit to be put out 
apprentice, and then a farther sum with him 
as an appientfce fee ; the infant having attained 
ninac(Un and not having been put out, was 
held entitled to the iegaties. Baiton v. Coolcs 
5 Yes. 461. 

If a h‘gacy is given for the benefit of an 
infant in one v ay, and it cannot be so applied, 
it may be applied foi his benefit in another 
way ; as if it were to put him into ciders, and 
he became a lunatic. Ih. 

6. Testator ordered and empowered the trus- 
tees of his will, at their free will and pleasure, 
to sell part of the trust property, and out of 
the proceeds to pay not exceeding 2,0007. to 
his son, for setting him up in business, or for 
such other purposes as the testator’s wife 
should think proper and most beneficial to 
him. The son survi\ed the testator, and 
afterwards died without having enteied into 
business, and without the 2,0007,, or any part 
of it, having been raised, A general demurrer 
to a bill filed by his personal repiesentatives 
to have the 2,0007. raised was ovenuled. 
Go>u^% V. 16 Sim. 45 ; 17 L. J., K S , Ch„ 

Im S., Ch., 

401; 12 Jur. 850. 

7. A devise that if cesM ^mvie of a church 
ime which the testator had should die, the 
testators executors should purchase the 
, pmiaes for the life of J., the testator’s 
rMto^an; but if such purchase could not be 

personal estate 
* Whether J. takes any interest 
t / V. mejpkern, 3 

Were empowered tp 
' preferment 


4 w. if., ouu; Z25 iseav. 281 ; 2 Jur., N. S., 
745. 

0. A sum of money was paid by A. to B., 
for the purpose of purchasing C. a promotion 
in the army, and it lemained unapplied in the 
hands of B at the death of A, C. having 
been compelled from the bad state of his 
health to quit the army, and bav ing n ) pi ospect 
of being able able to enter into the service 
again, filed a bill for the money, and it was 
decreed to bo paid to him. Zeehe v. Mlmorey 
{Lord), T. k B 207. 

10. Bequest of 8,0007. to test'd trix’s daughter, 
a marue I lady, towards pin chasing a country 
residence .—Held, to be an absolute bequest. 
Knox V. Mothmn {Lord), 15 Sim. 82. 

11. A direction by a testator to his executors 
‘Ho take a suitable house for three daughters 
to reside in with their governess ” -Held, to 
entitle the daughters to the sums which ought 
to have been expended in taking a house lor 
such a purpose during their minorities. HuL 
cUnson v, Mough, 40 L. T. 289. 

A gift by will of “ all my other real and 
personal estate,” upon ceitain trusts, followed 
by two specific gifts;— Held, to include all 
property not previously or subsequently speci- 
fically given by the same will. Ih, 

A testator gave his residuary estate to his 
executors “upon trust out of the rent or 
produce of my said real estate, and other 
moneys on loan or otherwise, to form a fund, 
the same to be applied in establishing my 
three sons in their several professions in such 
proportions as my executors deem fit.” One 
of the sons had been entered in a profession 
by his father, but neither of the other two 
sons had adopted a profession or expressed an 
intention ot doing so: — Held, that, notwith- 
standing the testator’s purpose had failed, the 
sons weie entitled to the whole residue in 
equal shaies for their ovn benefit. Ih 

12 Testator, by his will, gave an annuity of 
1,0007 a year to his wife for her life, and 
diiectod his plate and furiiituie, and H., his 
iamilv mansion, to be sold. By codicil, he 
desired that his wife should be accommodated, 
with any plate she might choose for her own 
use, and that an in^: entory should be made of 
it, aiKl that it should be returned at her death: 

“ I give to her absolutely any one of my silver 
inkstands which she may select : I also give 
to my dear wife any part of the beds, bedding, 
linen, carpets, or other household furniture at 
H., which she may requiie for her own use, as 
likewise any -wardrobes or glass cases at H., 
according to lier wish ; and I give to her, in 
addition to all other provisions, 4007. per aimum 
during her life, to be applied to the rent of 
any residence she inay choose to live at, and 
to be raised and paid in like manner as the 
annuity bequeathed to her by my will” 

Held, that the wife was entitled, absolutely, 
to such parts of the furniture as she mighl 
sdect; and that she was eniitled to Be paid 
4007. a year, although she had fixed her WL 
emnee with her son, at the family mansion. 

V, LsedB {Buelieis), 12 Sim.. ' 

47o ; 6 Jur. 141. 

13. The testator, ba-ving given his vrife the 
option to occupy his house at a certain rent. 
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gave her a legacy to provide furniture in case 
she should not choose to occupy his house, or 
for any other purpose she should think proper. 
She occupied the house and furniture till her 
death, and her executor was held entitled to 
her legacy. IsJierwood v. Paijne, 6 Yes. 877. 

1. An estate was mortgaged to A., who 
Sub-mortgaged it to B. A. devised the estate 
to 0., and bequeathed to B., the sub-mortgagee, 
through his executors, 1,000^. to clear in part 
the estate. The sub-mortgagee, after the death 
of the testator, foreclosed the estate : — Held, 
that the devisee of the estate was entitled to 
the 1,0007. ZoeMart v. Hardy ^ 9 Beav. 379 : 
10 Jur. 728. 

2. Where a benefit is conferred by will for 
a specific purpose, although that purpose 
cannot be achieved Qnodo et forma as intended 
by the testator, still, if there is a clear intention 
on the part of the testat<3r that the benefit 
should be conferred, if the testator has ex- 
cepted from the general property bequeathed 
to the residuary legatee the property the 
subject of the specific bequest, for the benefit 
of the specific legatee, the latter is entitled to 
the benefit of the bequest, and to enjoy it in 
manner he may think fit. Lonsdale (Lari') v. 
MeroMoldt (Countess), 3 Kay & J. 185; 3 Jur., 
K. S., 328. And see h. 0. 1 Kay 646: 18 Jur. 
811; 23 L. J., Oh., 816. 

Where the purpose for which one of two 
bequests, given by will to the same parties, is 
expressed in the will to be for the better 
en]oying of the other, the mere circumstance 
that the ^legatees cannot enjoy the latter shall 
not deprive them of the benefit of the former. 
Ik 

^Therefore, where the interest of a fund was 
directed to be laid out in payment ot the lenfc 
and charges of leaseholds specifically be- 
queathed, and the leaseholds proved damnosa 
hmeditas, and could not be specifically en- 
joyed, and were therefore sold by order of the 
Court : — Held, that the legatees were entitled 
not only to the proceeds of the sale, but also 
to the interest of the fund set apait for the 
enjoyment of the leaseholds in specie. Ib, 

3. A testator bequeathed a sum of stock to 
trustees, upon tiust, during sixty years from 
Ms death, if the law should allow, or, if not, 
then during the lives of his two sons and of 
the survivor, and twenty-one years after his 
death, to lay out the dividends in repairing 
and insuring the houses, etc., on his farms 
called H, and S. (it being his desire that upon 
no account should the timber of such farms 
he cut down during the said term of sixty 
years, on pain that the person so cutting such 
timber should lose all interest in the said 
estates, as if he were dead), and upon trust to 
pay the surplus, if any, of the smd dividends 
equally among the persons for the time being 
in possession of the estates under his will, 
during the continuance of the said trust ; and 
immediately after the expiration thereof, to 
transfer one moiety of the said stock to the 
person then in possession of the H, farm, such 
person being one of his sons, or a descendant 
of a son ; hut if not, then to the descendants 
of the testator’s brothers and sisters, and to 

the other moiety in like manner to the 
■person in possession of the S. farm. And the 
davised the S* farm to the same 
In |ee, upon trust for Ms son John, 


for ninety-nine yms, if he should so long 
live, remainder to the use of Ms first and 
other sons in tail, with divers remainders 
over. And the testator devised the S. farm 
in like manner for the benefit of Ms son 
James and his issue. John and James, and 
their eldest sons, barred the entail in remain- 
der in the said farms, and re-settled the same, 
and the stock, hav ing been transferred into court 
under the Trustee Relief Act (10 & 11 Tict. c. 96), 
petitioned for the payment out of the fund to 
them Held, that the fund being intended for 
the^ benefit of the sons and their issue, the 
period for the enjoyment of the capital had 
been acceleiated by barring the entail, which 
had determined the restiiction against cutting 
down timber. JRe Colson's Tmsts, Kay 133. 

4. A testator bequeathed manuscripts to 
trustees “for my grandson, that they may 
provide for the books being published to the 
best advantage for the interests of the child^ 
so as to contribute towards raising a fund to 
assist him when he goes to college,” and be- 
queathed 1,0007. towards the printing . — Held, 
that the grandson was entitled to elect to 
take the 1,0007 , it appearing to be impossible 
to publish the book at a profit. Me SkimiGT^ 

1 John. & H. 102 ; 8 W. E. 605. 

5. Testator authorised his executors, at any 
time before T. L. should attain the age of 
twenty-six years, to raise, by sale of a sufficient 
pait of certain bank annuities, any sum of 
money not exceeding 6007., and pay and apply 
the same towards the preferment or advance- 
ment in life, or other the occasions of T. L, 
as the said executors should think proper; 
and at the age of twenty-six, he gave the said 
6007. to T. L. absolutely. The executors de- 
clining to act, the Court will not give this 
6007. to T. li. before twenty-six, without re- 
ferring it to the Master to inquiie whether 
T. L.’s situation requires the 600l, or any part 
thcieof, to be advanced. Lewis v. Lewk^ 1 
Cox. 162. S. 0. cited also 15 Ves. 627. 

6. B. made his will in 1830, directing, after 
payment of debts and legacies, “all my re- 
maining property to be placed in proper 
securities, and apprnpiiated to the education 
of my sister 0 ’s chihlren, as shall seem most 
meet and beneficial to them, by the executors 
of this my will, recommending to them that the 
boys receive a classical education, to fit them 
for the learned professions, and the girls to fit 
them for the purpose of teaching in respectable 
private families, or in schools of the first 
respectability." B. died in 1869, having sur- 
vived his executors, leaving a brother and 
three Sisters his only next of kin, and chEdren 
of his sister 0., all grown up, surviving him. 
On a question as to administration with the * 
will annexed:— Held, that C.’s children were 
entitled as beneficial residuary legatees. JFW- 
santv, Qoodmn, 1 S.&T. 644 ; 29 L. J., F., 115. 

7. Bequest of money and leaseholds to a feme 

sole “for her own absolute use, without Eberty 
to sell or assign during her natural life ** 
Held, to confer an absolute interest without 
power of alienation during life. v# 

Mmtmh 2 Beav. 112 ; 8 L J., 0h., 106 ; 

8 Jur, 049. 

8. A testatrix directed a government annuity 
to bo purchased for an annuitant, and declared 
that the annuitant should not be allowed to 
accept the value ol the annuity in JlfBU thmeol’i 
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that this declaration was ineffectual, 
and that the annuitant was entitled to receive 
the purchase money instead of the annuity. 
8Mes V. Ckeeh, 28 Beav. 620. 

1. A, bequeathed 1,000^. to his solicitor by 
a payment of 50L per annum for twenty years 
after his death, with a condition to attend 
meetings of his executors and assist in auditing 
the accounts of the estate : — Held, to be an 
absolute bequest of 1,000^. Wells v. Wood, 
d W. B. 780; 4 L. T., K S., 768. 

2, A testator left a certain sum to A. during 
his natural life, and his assigns, in trust to 
defray the expenses of a certain chapel: — 
Held, that this constituted a permanent gift, 
and not terminable at A.’s death. Jle Wall, 
12 Jur., N. B., 995. 

8. A bequest of terms for years upon trnst 
to permit S. M, to receive all rents and profits, 
and to dispose of the same as she might think 
proper, and upon further trust that S. M, 
should pay out of the rents, issues, and profits 
certain debts and legacies, and that the pre- 
mises should revert for the residue of their 
different periods to T. H. :-~Held, that S. M. 
took an estate for life only. Mgan v. Morris^ 
HI, k 0. imp. Plunk. 297. 

4. *‘I bequeath to my wife all the household 
furniture and movable goods and chattels in 
and belonging to my dwelling-house, except my 
books ; T bequeath to her the use of my plate, 
with power dispose of such portion thereof as 
she shall think proper ” Held, that the wife 
took a life interest only in the plate, and that, 
^ she had not disposed of it during her life, 
it foil Into the residue. Mpinasse v. Lvfingham, 
a J. &I«. 186; 9 id. 129. 

5. A testator directed his widow to he in 
possession of all his furniture, plate, glass, 
and books, and for the time of her natuial 
life to recei\e the \ early inteiest and profits 
of all his property that he was in possession 
of at his death ” Held, that the widow took 
a life interest only in the furniture, etc. Lorn 
% OaHer, 1 Beav. 426. 

6. A testator gave shares of his property to 
Ms two infant daughters “to be settled on 
themselves at their marriage,” Upon the 
daugliters attaining twenty-one without having 
manied -Held, they were entitled to have 
their shares paid and transferred to them 
absolutely. Magrath v. Morekead, 41 L. J., 
Ch., 120; 12 L. B., Bq., 491. 

7. One devises that Ms executors shall sell 
Ills lands and invest the money in purchasing 
an annuity for J. B., and gives her the residue 
of his personal estate ; the testator dies, and 
the annuitant dies three months after the 
testator; yet the administrator of the annui- 
tant shall compel a sale, and shall have the 
money arising therefrom, and also the rents 
and profits till sale, Tates v, Compton, 2 
T w* 808. 

0. Where testator directs government an- 
Wlto of a certain amount to bo purchased 
' I? ^ time, and the 

^ 1 1 request of the executors, assents 

, ; l^stpona the time of purchase, and after* 
before it is purchased, her personal 
ontltle4 to the sum 
we purcteed the annuity. 


chase, in their names, an annuity from 
government, or any public company, for A. B.: 

— Held, that A. B. was entitled' to have a 
government annuity purchased, and, at his 
option, to take the price in lieu of the annuity. 
Mrd V. JSatley, 17 Beav. 303; 23 L. J., Ob., 

225. 

10. A., seised of an estate of 600Z. per annum, 
devises 300L per annum to an infant, whose 
father was his lieir-at-law, and the other 300Z. 
per annum he devises to the father for his care 
in looking after the son’s estate till he should 
come to the age of twenty-one. The father 
dies, leaving the son six years of age, having 
by his will devised this 300Z. to his wife, and 
desired her to save what she could out of it 
for a portion for his daughter, and appointed 
her guardian for his son. This 300Z. per 
annum does not determine by the father’s 
death, but the wife shall have it till the son 
arrives at the age of twenty-one. Anon., Pre. 

Ch. 697. 

11. A testatrix devised lands to trustees, in 
trust, in the first place, at their disci*etion, to 
pay an annuity to her son A. ; and next ta 
apply the rents to the maintenance, education, 
and bringing up of the three children of A. 
during A.’s life ; the sole survivor of the three 
children attained twenty-one in the lifetime 
of A.: — Held, that the interest of such sur- 
viving child in the surplus rents and profits 
did not cease on his attaining twenty-one, but 
that he continued entitled to them during the 
life of Ms father. JBadham v. Mee, 1 Buss. & M. 

631. 

12. Devise of leal estate in trust to raise an 
annual sum for the support and maintenance 
of an adult, held to create a trust for his 
benefit generally, and to pass to his assignees 
under the Insolvent Act, notwithstanding a 
clause in the wall against anticipating or 
chaiging, etc. Yoirnghnshand v, Glslorne, 

1 Golly. 400; S. 0. 8 Jur. 750 Aflarmed 15 
L. J., N, S , Cb., 355 ; 10 Jur. 419. 

13. A gift of income to arise fiom a fund 
during the life of A, to B. for his maintenance 
is an absolute gift to B., his executors and 
administrators during the life of A., and is 
not confined to the ^oint lives of A. and B. 
Attwood v. A Iford, 2 L. E., Eg., 479 ; 14 W. E. 

956. 

14. Legacy of stock to A. to be laid out 
in annuity for her life. A. died two days 
after the iestator, and before any alteration 
of the stock ; her administmtor is entitled to 
a tiansfer. JBames y. Eomley, 8 Ves. 306. 

10. A gift for the mamtenance and education 
of a legatee during the life of a third paity 
is an absolute gift, so as to entitle the re- 
presentatives of the legatee to the income 
accruing after Ms death. WeU v. Kelly, 9 Sim. 

469. 

Testator directed his trustees to apply the 
rente of his freehold estates during the life 
of Ms wife for the maintenance and education 
of his two great-nieces, and after his w|fe’» 
death to sell the estates, of which he 
the proceeds equally between both M$ grW** 
nieces, or, if there should be but one of them 
then living, to her only. One of the gieat^ 
meces died an infant in the lifetime of the 
widow:— Held, that a moiety of the renta 
her death to thq dWMOf the widow. 

|mp| ithj fl|0 ^e4t“Meoe, on ^ 

h, ^ i] ! ? ' ‘ , I ^ ^ 
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to testator’s lieir, but belonged to the deceased 
I great-niece’s representatives. Ih. 

' 1, Under bequest to trustees for investment 

' in government life annuities to be paid to 

' C. during Ms life, 0. is entitled absolutely 

to sum bequeatlied, the sum not^ liaving 
been invested by reason of the inability of 0. 
to attend at the public office, and an annuity 
' (wbicb tbe testator, during bis life, gave to 

■0., being appointed, by directions of testator 
to bis agents, to be paid to C., after testator’s 
death, until bis executors could make such 
investment) having been paid to 0. Up to 
' O.’s death the annuity, since testator’s death, 

was considered as payment on account of the 
j sum to be invested, and representatives of 0. 

held entrusted to receive the sum to be in- 
vested with interest after deduction of those 
payments. Palmer v. Craufurd, 3 Swan. 482 ; 
•2 Wils. 79. 

2. A testatrix directed her trustees to pay 
and apply the sum of 8002. in and upon the 
education of her grandson, it being her desire 
that her trustees should follow all the reason- 
able suggestions of the infant’s father^ as to 
the school and mode of learning in which he 
should desire to have his son educated : — Held, 

I that this was an absolute legacy vesting im- 

I mediately, and fell within the general rule 

I of legacies upon which interest was payable 

I from a year after the death of the testatrix, 

t Noel V. JoneSf 16 Sim. 309 ; 17 U. J., N, S., Ch., 

I 470; 12 Jur.906. 

3. Bequest for maintenance of a child, held 

I not to cease on his death, but to pass to his 

‘ representative. Payne v. Cromther, 20 Beav. 

400. S. 0. mm. Main v. Crowtlier^ 3 W. B. 
395. 

Bequest of leaseholds, in trust to pay half 
of the rents to A. for life, and the other half 
to B. for life, and in case of the death of 
cither, his share of the rents “to be paid and 
applied for the maintenance of his childien,” 
until the decease of the survivor of A. and B., 
and then to sell and divide equally between 
the children of A. and B. After the death 
of A., one of his children died: — Held, that 
his representative was entitled to a share in 
the rents until the death of B. Ib, 

See also next Subdivision. 


2. Where Trustees have a Biscretiou. 

4. Trust by will as to the residue of real 
and personal estate fora nephew and his heirs, 
to pay him the interest for life, with power 
to the trustees, in case they should see it 
would be for his benefit, to advance him, when 
it may be in their power, any part of the 
principal for his advancement in life, that 
they will not withhold such assistance as they 
may deem necessary; but in case no part 
should be advanced, the residue to be divided 
among the nephew’s issue, with a limitation 
over if he should have no issue : the nephew 
is entitled, not to the absolute property, but 
for life only; and no advancement having 
^ “beeti made, an inquiry was directed, whether 

his circumstances required advancement# 
CUaior^ 16 ITes. 626, 

6. A testator bequeathed the residue of Ms 
^^erson?»l estate to three trustees in trust to 


pay, apply, and dispose of all the interest 
thereof for the maintenance, support, and 
benefit of his three children, and the survivors 
and survivor of them, in such shares and 
proportions, and in such manner, as the 
tiustees should think most proper and ad- 
visable; and if all the children should die 
without leaving issue, then to two of the 
trustees upon another trust : — Held, that the 
whole income of the residue was given for 
the children’s benefit, and, part only having 
been so applied, the surplus devolved to the 
personal representative of the survivor. Peevor 
V. Partndge, 11 Sim. 229 ; 10 L. J., N. S., Gh., 

235. 

6. Testator authorised his executors, at any s‘ 

time before T. L. should attain the age of !, 

twenty-six years, to raise, by sale of a sufficient ; 

part of certain bank annuities, any sum of |: 

money not exceeding 6002., and pay and apply 

the same towards the preferment or advance- 
ment in life, or other the occasions of T. L., I 

as the said executors should think proper ; 
and at the age of twenty-six, he gave the : 

said 6002, to T. L. absolutely. The executors 
declining to act, the Court will not give this ]> 

6002. to T. L. before twenty-six, without j-; 

referring it to the Master to inquire whether 
T. L.’s situation requires the 6002 , or any part ! 

thereof, to be advanced. Ze7vis v, ZemiSf 1 1 1 

Cox 162 ; S. C. cited also 15 Ves, 527. : 

7. A testatrix gave a ftmd to A. and B,, ’ 

I who were her executors, in trust to place out 

the same at interest, and to apply the interest 
thereof, or the principal, for the benefit of « ■ 

Mary Ann S., in such way as they might 
in their discretion think fit, during her life, \ \ 

it being the wish of the testatrix that they ^ 

should dispose of the principal and interest, 
or any part, or should withhold the whole, 
and let the interest accumulate; and, upon 
the decease of Mary Ann B., in case the trust 
fund, or any part thereof, or interest, should 
then remain undisposed of, upon trusts for 
other persons. A. and B. paid the interest of 
the trust fund, and 1002 , pait of the capital, 
to Mary Ann S., and died without any other 
exercise of their discretionary power : — Held, 
that Mary Ann S, was entitled to the whole 
of the trust funds, Pude v. Wot^tliingim^ 3 
De G. & Sm. 389 ; 13 Jur. 847 ; 18 L. J., Ch., 

303. 

8. A testator empowered his trustees to 
raise a sum of money to be applied in the 
purchase of church preferment for his nephew. 

The nephew died before the money was raised * 

-—Held, that a discretion was vested in the 
trustees, which not having been exercised by 
them, the gift failed. Comper v. MmUeUf 2 
Jur., H. B., 746 ; 22 Beav. 231 ; 4 W. E. 500. 

9. Gift of a share of residue to trustees, at 
their discretion, to apply the whole or part 
of the capital or income for the benefit of J., 
or, at the option of the trustees, to apply the 
whole to the augmentation of the other shares. 

J. died, and the trustees refused to exercise 
their option Held, that the share was un- 
disposed of. Pe PddoweSf 1 Ur* U Sm. 396 1 
7 Jur., K. a, 354 ; 6 L. T., H. S., 389. 

10. Devise of real estate and personal, to be 
laid out and settled, with directions to the trus- 
tees out of the rents of residue of testator’s 
personal estate to raise and pay any money 
they should think proper and convenient^ not 
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estfate be given ’to fEatber for the 


exceet^iflg 3,000Z,» for the advancement of the 
plaintiS in any bnsiness, art, or profession, or 
in any civil or military employment : — Held, 
to he a gift of the money. Metcalfe v. Wilmot, 
Ambl 701. 

1. A legacy was given to trustees to be ex- 
pended by them for the benefit and advance- 
ment of an infant as they in their absolute 
discretion should think fit. There was also a 
gift by the will, of the income of a share of 
cbe residue to the infant for life on his attain- 
ing twenty-one, with a power to the tinstees 
to apply the income during his minority for 
his maintenance and edneation, A smt for 
adminisLiation was instituted by the trustees 
immediately after the testator’s death, and 
orders were from time to time made in it for 
the advancement, and also the maintenance 
and education of the infant out of the legacy. 
On his attaining twenty-one '—Held, that he 
was absolutely entitled to tbe unapplied 
residue of the legacy. Farley v. JStyde?\ 41 
L. J., Oh., 583 ; 26 L. T., H. S„ 864. 

Held, also, that inasmuch as maintenance 
would have been ordered out of the income of 
the contingent share of the infant, he was 
entitled to bo recouped out of the past income 
of the rcsiduaiy estate what had been ex- 
pended out of the legacy for his maintenance 
ind education. Ik 

2. A., by will, gave all his real and personal 
estate to trustees, upon trust, during the life 
of J, (a person non compos), to apply the 
whole or any part of the income of the real 
and ixwsona! estate for his maintenance, ai- 
lendance, and comfort. The testator diiected 
a sale of his real estate after the derease of 
J., the moneys to be deemed part of his per- 
■^onitl estat<‘, and the lents and profits of his 
r( al estate until a sale to be deemed part of 
tbe income o! bis personal estate, and then 
made a disposition of all his personal estate 
to rcbidiiary legatees. Dining the life of J. 
the tinstees maintained him out of the income 
of the real and perteonal estate, without trench- 
ing on Ms private property, and accumulated 
the leavings. After the decease of J. the 
trostes sold the reol estate, and then, doubts 
arising as to the rights of parties to the 
savings, and also to the produce of the real 
estate, paid the wdiole into court Held, first, 
t iMit the expression “comfort” in the trust for 
J, was so wale as to Justify the application by 
the trustees of all the income devoted to that 
purpose, however large. lie Sanderson, 3 Hay 
^ J, 497 ; 3 J ur., N, S., 658 ; 26 L. d,, Oh., 804 j 
5 W. li 801. 

But hedd, secondly, that the whole not 
liaving been so applied, the gift was not suoh 
a flit for the benefit of J, as tliat tbe savings 
belonged to X or his personal representative, 
as mrt of his personal estate, 

f. Bequest of consols in trust to purchase a 
life annuity for a lady, to bo held for her 
separate use without power of anticipation; 
and to case of her illness or incapacity, the 
testator gave the trustees a discretionary power 
as .to the application of the annuity, for her 
sui^ort, m otherwise for her 
being unmarked : 
entitled to a transfer of 

I f . life .^ntd^y,^ 


sister-in-law, in trust for his nephew, her son, 
bequeathed the residue of his mixed real and 
personal estate specifically in favour of his 
nieces, their husbands and children. He then 
declared that for making a further provision 
for the maintenance of his nephew, it should 
be lawful for his trustees, during the life of 
his sister-in-law upon her request in writing, 
to expend any sums not exceeding 6,600^. in 
the purchase of a commission for, or in obtain- 
ing the promotion of, his nephew in the army. 
After the testator’s death the nephew, being 
in the army, exchanged from one regiment 
into another, and in so doing paid 600^. for the 
exchange and 5501 for horses and outfit : after 
which, in May 1868, his mother signed and 
sent a formal lequest to the trustees, desiring 
that the whole of the 6,5007., with interest 
from the day of the date of the request, should 
be raised out of the residuary estate, and paid 
to her son. From the 1st November 1871 
purchase of commissions in the army was by 
royal warrant abolished Held, that the 
nephew was entitled to the full sum of 6,5007., 
with interest at 4 per cent, from the date of 
the request, subject to the payment of legacy 
duty. Palmer v. Flower, 13 L. B., Eq., 250 : 
41 L. J., Oh., 193; 25 L. T„ N. g., 816; 20 
W. R. 174. 

5. When by a separation deed a sum of 
money was directed to be held by trustees for 
the wife for life, and after her death, as to 
four-sixth parts, for W., one of the children of 
the marriage, who was then an officer in the 
army, during his life, and after his death for 
his children, and it was declared that it should 
be lawful for the trustees, if in their discretion 
they should think fit, to apply any portion of 
the fund, not exceeding 2,000*'/ , in or towards 
effecting the promotion of W. in the army, 
and the trustees applied 8507. in the way 
pointed out bj"’ the deed, but in consequence 
of the abolition of purchase of commissions in 
the army no fuither sum could be applied for 
the same purpose' — Held, that the purpose 
for wdiich the power was given to the trustees 
having failed, the residue of the 2,0007. could 
not be raised and applied in any manner for 
the benefit of W, Me Ward, 7 L. R., Oh., 727 ; 
20 W. R. 1034 ; 42 D. J , Ch., 4 ; 27 L. T. 668. 

6. In the event of the object failing for 
which money has been advanced by trustees, 
under a power of advancement, the money 
belongs to the person for whose benefit it was 
advanced, and cannot be recalled into the 
original fund. Za^me v. Ba?ikes, 4 Kay & J. 

6^W b '?/? 

Therefore where, under such a power, the 
trustees purchased a commission in the army, 
and the person for whom the commission was 
purchased sold out shortly after joining Ms 
regiment, there being no fund:— Held, that 
he was, and not the trustees were, entitled to 
the purchase money. B. 
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has no children, the father takes absolutely. 
Salt V. CImmherSi 9 Mod. 260. 

1. “ I devise 100/* per annum to my son A. 
and his wife for their respective lives, 60/. 
whereof is to be paid to the wife for the 
support of herself and daughter, the remaining 
40/. to my son.” Tbe son dies ; the wife shall 
have the whole 100/. per annum. Camper v. 
Scott, 3 P. W. 121. 

2. Legacy to a father the better to enable 
him to pro-vido for his younger children; he 
consented to secure the capital, but was held 
entitled to the interest. Brown v. Casamajor, 

4 Ves. 498, 

8. A. devised his estate to his wife, she 
maintaining his four younger children ; but if i 
she married, she was to enjoy but one-half, 
and the younger children were to ha\e the 
remainder. The wife did maintain the children, 
and did not marry : — Held, that she was en- 
titled to the whole estate so de\ised. Seaf/rare 
V; Bmtace, 3 Bro. ?. 0. 11. 

4, Legacy given to A. to be diviclcd^between 
himself and his family, is well |)aid to A. 
Cooj^er V, Thornton, 3 Bro. C. 0. 96, 186. 

6. A testator, by his will, gave to his sister 
J, C., a married woman, 1,000/. for her or for 
her children’s sole use, benefit, and behoof for 
ever, and desired his executois to pay the same 
to her as soon as practicable. By a codicil, 
reciting that he was desirous of making fuither 
bequests in relation to his sister J. 0. and her 
family, he desired his executors to invest a sum 
of 1,000/ upon certain trusts, for the benefit of 
J. 0. and her children. J. C. survived the 
testator Held, upon a bill filed by J. C. and 
her husband against their children and the 
executors of the will, that J. 0. was absolutely 
entitled to the 1,000/. legacy given by the 
will, and that it was not given to her separate 
use, CMpclmse v. Simpson, 16 Bim. 4H5; 18 
L. J., N. B., Oh., 145; 13 Jur. 90. 

6. Testator bequeathed the remainder of his 
pioperty to his sister, A, B., to dispose of 
amongst, her children as she might think 
proper Held, that A. B. took no interest 
in the residue. Blake^iey v, Blakeney, 6 Bim. 
52. 

7. Bequest to A* for her and her children’s 
use : a transfer decreed to A. Bolhmn v. 
TicMl, 8 Yes. 142. 

8. Under a bequest of stock in trust to pay 
the dividends to M., the niece of the testator, 

** for and towards the maintenance, education, 
and bringing up of all and. every the child and 
childi en of the said M,, until he, she, or they 
shall attain twenty-one,” then to transfer the 
principal equally among the children, with a 
bequest over of principal, in default of such 
issue, to the nephews and nieces of the testator 
living at the death of M, ; the dividends are 
payable to M. although she has no child. 
Eammond v. Keane, 1 Swan. 35 ; 1 Wils. 9. 

IK Under a bequest of residue to wife of 
testator to the intent that she might dispose 
of the same for the benefit of herself and their 
children in such manner as she might deem 
most advantageous, the wife does not take 
an absolute interest* Malhm v. 1 Hare 
m ? 11 L. J., H, S*, Oh*, 27S ; 6 Jur. 580. 

' J I 10, A testator by his will directed that all 

‘ ^ ^ fils property should be ** at the disposal of his 

I- n^f’l fowler herself and children Held, re- 
I |j| y 1 , 1 the decision below, that there was m 


Joint tenancy between the widow and children ; 
but that the widow, though not entitled to the 
property absolutely, had a personal interest in 
it, and, as between heiself and her children, 
was either a trustee of the fund, with a large 
discretion as to the application of it, or she 
had a power in favour of the children, subject 
to a life interest in herself. Crockett v. CrockeU, 

2 Ph. 553; 17 L. J., K S., Oh., 230; 12 Jur* 
234. Keversing 1 Hare 4.51 ; 6 id, 326 ; 16 

U. J., H. S , Ch., 214 ; 11 Id. 279 ; 11 Jur. 98 ; 6 
id. 631. 

11. Testator gave annuities out of any money 
arising from whatever dividends he might die 
possessed of in tbe Bank of England, and the 
residue of the said di\ idends to his brother A., 
to enable him to assist such of the children of 
his brother F. as he should find deserving of 
oncouiagement, and, upon the demise of the 
annuitants, or any of them, the testator gave 
each annuitant’s propoition of the before- 
mentioned dividends to his biotherA,to be 
at his disposal, but the principal to remain in 
the bank:— Held, that no tiust was created 
for the children of F., but that A. took 
absolutely the capital of tbe testator’s stock, 
subject to the annuities. Benson v, Whlitmn, 

5 Sim. 22. 

12. Bequest to testator’s daughter for life, 

! and on her death to the testator’s son and his 

children. The son had no child at his father’s 
death ; but had children living at the death of 
the daughter: — Held, that his children were 
neither Joint tenants with him, nor entitled in 
remainder aficr his death, but that the fund 
belonged to him absolutely. Scott v. Smit, 15 
Sim. 47 ; 14 L. J., N. S„ Oh., 419 ; 9 Jur, 6B0. 

13. Testator devised a freehold estate to his 
wife for her life, and then directed that she 
should dispose of the same amongst the tes- 
tator’s children by her at hei decease as she 
sbonUI think pioj er. The wife made no dis« 
position of the estate. The childi en took no 
interest in the estate under the will. Crosslin 

V. CroshVmg, 2 Cox 396. 

14. A testator gave his residuary estate to 
trustees intrust for his sister’s younger children 
equally, and to vest in them at the usual 
peiiods; and he diiected his tiustees, during 
the minontics of the children, to pay the in- 
terest of their shaies to his sister, or to the 
guardians oi the children, to be applied for 
their maintenance and education Held, that 
the sisters were entitled to receive the interest 
of their children’s shares during the minorities 
of their children. Bmdieky v. Swmhwm, 6 
Sim. 613 ; 3 L. J., H. B., Ch., 165. 

15. Testatrix gave one-thud of his residue to 
his wife, tl e other two-thirds to trustees In 
trust for his two sons, to be paid them at 
twenty-one, in equal shares, with benefit of 
survivorship, the income, until the sharet 
should be payable, to be paid to the wile, to 
be applied by her, or, in case of her death, by 
the trustees, for the maintenance and education 
of the two sons:— Held, that the wife was 
entitled to the income of the children's 
during their respective minorities, and one 
son having died, to the income of the whole 
during the minority of the survivor. Madow 
V. Maim, 9 Sim. 438. 

16. Testator gave all his property In trust to 

pay tbe income to his wife for the support and 
education of his ndfildicn, nor de%||i 
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to bo divided among them:— Held, that the 
'Wife was entitled for life, she maintaining the 
Ohildren. MBeH v. Bemiett, 10 Sim. 371. 

1. Testator directed his trustees to apply a 
land to the support and maintenance of his 
son’s wife, and for the support and education 
of his children born in wedlock. The son had 
no children living at the testator’s death . — 
field, that the wife took the fund absolntelv 
for her sepal ate use. Cm$ v. Cam, 2 Y. & Coll. 
543; Urn. 307. 

2. Gift of residuary real and personal estate 
to the testator’s wife, with power to her to 
di!si)ose of the same unto and amongst all the 
testatoi’s children, or to any one or more of 
tlieni, for such estate, either in fee-simple or 
in tail, term of life, or other inteiest, temporary 
or lasting, or in such other shares, proportions, 
or interest, as his wife should, in her discretion, 
see most fitting and proper Held, to he an 
absolute gift to the v fo. Bbwarth v. JOemell, 
5 Jut., H. 8., 1360 ; 9 W. E. 27 ; 29 Beav. 18. 

3. i testator devised certain estates by 

name, together with his farming stock and 
furniture, to Ms beloved wife to sell, to dis- 
charge all his creditors ; and he ('onstituted 
his wife and T. W. his executors, whom he 
appointed to sell and dispose of all his estates 
and chattels in such manner as they should 
jointly agree upon, or not to seU if it seemed 
most advisable to keep them, or in any way 
they should think proper, so that evt‘r> creditor 
had his money, and il sold, all ouTpius to his 
•wife, towards her suppoit and her family:— 
Held, upon demurrer, that the testator’s 
cMIdren had such an Inteiest in the devised 
estab^s as enabhd them to sustain a bill 
agaiufet the whhnv and her ('o-executor, im- 
puHdiing a sale mi the ground of a fiaud, and 
pmv mg an account of the rmits and prulits. 
Umitk V, 1 fijl. & C. 401, 

4. Bequest to trustees to bedivided betwu‘en 

the testator’s wife and six pmi m< mbers i>i a 
chafiel, shaie and share a1iki‘: - Held that the 
wife was entitled to one-seumth absolutedv, 
and that the other six-sc'teiilhs toimed a 
pemanent charitable fund, the intuest alone 
m which was from time to time pavable to 
the poor. v. AtL- Gen., 2 Bear. 366. 

5. A testator de\isc a his real and personal 

^ O'ftate to Ms wife « absolutely, and at her own 

tusposaj, lor the maintenance of heiself and 
bringing up of m} children ” Held, that she 
coda selUho real estate. P Richanhon, 

4 Beav. h4 ; B Jur. 603. 8. V. Pratt v. Ckarcl 
4 Beai. ITT.n. ’ 

6. Be<|uest of residuary estate to tnistees in 
t^sHo pay income to testator’s wife for her 
Me, to he by her applied for tJio maintenance of 
herBcdl and ehildron by the testator:— fiehl 
not to bo a gi^'t to the soparate use. Wanlle y 

9 Mm, 624,- 8 fi. d., fi. H., Ch , 119; . 
3 ilo, 

J: income of residue to wife dminc- 

wKtowlioi^ not cut down by Its being a gilt 
m brw^ni up, iminfceimnc% and education 

i&tj'fem.*"* ' 

, 8. Coastniotlon of a wfll as to whether a 


cst was to 




ite as a gift absolutely, 

a h, j,, 

to A., to be by him 

^ .’niij " |r / 


cbilclren of his late wife dining their minor!- 
ties : — Held, to confer a life interest in A. for 
his own benefit after fcbe youngest child had 
attained twenty-one. Pe Wal/^er’s 
1 W.B.408;16Jur. 1154. ’ 

10. Testatrix concluded her will as follows • 
“My house in Trevor Square I give to my 
brother as residuary legatee of my remaining 
property for the benefit of Ms children”:— 
Held, that the brother took the residue as well 
as the house in trust for Ms children. Pider- 
wiel V. Xnderwich, 13 Sim. 653 ; 8 Jur. 53. 

11. Bequest of “everything to my trustees 
under my marriage settlement, adding the 
name of J. P. to the same, for the benefit 
of my wife and children Held, that the 
testator’s estate was held subject to the trusts 
of Ms marriage settlement. Pnbm v. CoUell, 
80 Beav. 106. 

12. ^ S. G. granted and de'vised to trustees 

certain freehold property for the term of 
ninety-nine years, ^at a peppercorn rent, upon 
trust, to permit bis wife and such persons as 
she should by wEl bequeath the same, to take 
to his, her, or their own use and benefit the 
lents, etc,, of the said lands for the said term 
of ninety-nine years, exclusively of any 
hu&bantl of his said wife. The wife, after her 
husband's death, conveyed her interest in the 
property to certain persons represented by the 
defendant, and subsequently made her will 
givmg the property to the plaintiff r-Held! 
that the wife of S. G. took the property for the 
whole term of ninety-nine years, and not 
meieiy a life estate, with remainder to such 
persons as she should appoint by will; and 
that she had conveyed away all her interest to 
th(> defradant v, Mali, 16 Sim. 568: 

18 L. J., N. S., Ch„ 305. 

13. Under a gift of a snm of money “to my 
danghtei J H,, to be employed for her use in 
the following manner,” accompanied by a 
diie( tion that t he fund should be invosi eel, and 
the mtuest only paid to the dauglitei during 
oei af< , and, in case she should mairy and 
ha\c( luldicn, then the principal to be divided 
anion st such children :-Held, upon the con- 
stnu tion of the whole will, the daughter ha vino- 
died luthout children, that her peisonal 
rrpicsentati\e,and not the lesiduarj Iceatee 
was uititlcd to the fund. Camplell v. Ihown^ 
rUjfj, I Ph. 301 ; 13 L. J., K. S , Ch., 7. 

1 1. A test ator gave 50?. and certain houses to 
h., he pacing the rent, and performing the 
covuiants m the lease, to be solely applied for 
the benefit of Ms children .--Held, that the 
children took the whole beneficial interest, 
with a discretionary trust to K. as to the 
application during their minority. XCimneit v 
Gadhmj, 12 W. E, 1072 ; H fi. T., / s 17 
15. Testator gave to his wife the use of all 
his property for the benefit of herself and 
might be com- 

e, and ^ficr her death, he disposed of it 
amongst Ml Ms children. The Sator left 
four married and three unmarried childresi^ 

Held, that the widow, and the thte# cMldreh 

testators dS, 
^qnally to the inooine of thi 

J§. SCesWiiK^ gave. to* n^hevr tt) 


WILL — ^Absolfte Interests and Gifts, Etc. 


1 


maintain and bring up her natural son F. B. ; 
and she directed the interest of one-fourth of 
her residue to be applied to the maintenance 
and education of F. B, during his infancy, and 
the capital to be paid to him on his attaining 
twenty-one : — Held, that the nephew was not a 
trusteee of the 1,OOOZ. for F. B., but was entitled 
to it for Ins own benefit. Biddles v. Biddles, 
15 Sim. 1. S. C. mm. Ward v. Biddles, 16 
L. J.,N. S., Ch., 455 ; 11 Jur. 624. 

1. Where the latter words of a sentence in 

a will go to cut down an absolute gift contained 
in the fiist part of the sentence, and are 
inconsistent with such gift, the Oourt will, if 
it can, give effect to the absolute gift. Wheie, 
therefore, a testator said, “ All my property of 
whatever description, whether in possession, 
reversion, or expectancy, etc., I give unto my 
dear wife, her executors, administrators, and 
assigns, to and for her and their own use and 
benefit, upon the fullest trust and confidence 
reposed in her that she will dispose of the 
same for the joint benefit of herself and my 
children ” ; the Court was of opinion that no 
trust was created for the children, but, declining 
to make a positive declaration to that effect : 
— ^Held, that it would be right to ordei the 
residuary personal estate to be transferred and 
paid to the widow. Wehh v. Wools, 2 Sim., 
N. S., 267 ; 21 L. J., H. S , Ch., 625. | 

2. A testator devised his property as follows: i 
“I give and bequeath all my property, real 
and personal, of whatever nature or kind, 
wheresoever to he found in possession, re- 
version, or expectancy, to which I am legally 
or equitably entitled, unto my dear wife, 
absolutely, and to be by her willed to any or 
either of my children in any manner suitable 
to her wishes, to hold to her for ever ; and I 
appoint her executiix of this my will, revoking 
all other wills ” : — Held, that the wife took 
the property absolutely, but that a trust was 
engrafted on it for the benefit of the children 
who might survive her, with a power for her 
to appoint it among them by will, as she 
might think fit. Mvam v. Brans, 33 L. J., Ch., 
662 ; 12 W. B. BOh ; 10 L. T., N. S., 59. 

The widow made a will, by which she de- 
vised part of his real estate to a son of his, in 
liquidation of a debt due to him fiom the 
testator ; and she afterwards made an agree- 
ment with that son and another, that the 
latter should have the property on the terms 
of his paying the debt due to the former, and 
also stipulating f 01 certain benefits for herself : 
— Held, that neither the will of the widow, 
nor the agreement, was an exercise of the 
power in the testator’s will. 

3. Bequest of household goods, etc., after 
Ijayment of debts, etc., to testator’s wife for 
life or widowhood, with power to her to sell 
same as she should think fit for her own 
benefit and the maintenance of testator’s 
nephew, etc., during their minority, with a 
bequest over on death or second marriage of 
wife of the same, or so much as should then 
remain, to such nephew, etc.:— Held, that 

^ widow was entitled to residue for her life or 
. , widowhood, with power to apply any part of 
^ ‘llie capital for her own benefit, proper main- 
I ^iiance of nephew, etc., during minorities, and 
i ^ ' tha% op death or marriage of widow, remainder 
IffewW P^iapphed was well limited Over. 

' • Burmafi v. SurmaUf 6 Madd. 123. 

Mob* viiL 

’P' I' V t r ^ ’ li i i ! L i , V || 1 1 , ! I I! . 


4. A testator bequeathed a house, etc,, to 
his wife for the use of herself and his daughter, 
subject to the following trust : “ that his wife 
and daughter should live together, and that 
his wife should take charge and see to the 
maintenance and support of his daughter 
during her minority, with the instructions of 
H. 0.” He also gave 1002. to his wife, in 
addition to the house, etc., for the further 
support of herself and his daughter -Held, 
that the widow took absolutely, subject to a 
trust for the maintenance and support of the 
daughter during minority, and which did not 
cease upon her marriage nnder age. Conolhj v. 
Farrell, 8 Beav. 347; 14 L. J., N. S., Ch., 189. 

S. C. nom, Conolly v. Butcher, 9 Jur. 242, 

5. The testator, by his will, desired that 
every thing, during the life of his wife, should 
remain as it was, for her use and benefit ; and 
after her decease he gave his real estate to Ms 
male heir, and his personal estate to Ms 
children ; adding, that he gave the above devise 
to his wife that she might support herself and 
her children according to her discretion ; and 
for that purpose : — Held, that the widow took 
an absolute interest for her life in the real and 
personal estate. Thorp v, Owen, 2 Hare 607 ; 
12 L. J., N. S., Ok, 417 ; 7 Jur. 894. 

6. A testatrix, under a power given by her 
marriage settlement, bequeathed a sum of 
stock to trustees, in trust to pay the interest 
to her husband, in order the better to enable 
him to maintain the childien of the marriage, 
until their shares should become assignable to 
them ; and if no children, or none that should 
live till their shares became assignable, she 
gave the interest of the fund to her husband 
for his life, and after his decease the principal 
to such person or persons as should be her 
next of kin. There was only one child of the 
mairiage ; — Held, that this bequest was a trust 
for the benefit of the child, until the principal 
should become assi^able to the child, and 
gave no beneficial interest, so as to entitle 
trustees for creditors, to whom the husband 
had assigned all Ms peisonal piopeily, to claim 
the income, or any part of it. Wetherell v, 
Wlhon, I Keen, 80 ; 5 L. J., N. S,, Ch., 235. 

7. Held, that a bequest of 302. a-year to A*,, 
together with her children B., C , and H., and 
for their joint maintenance, was a bequest of 
that annual sum to the mother and her 
children, as joint tenants, for the life of the 
longest liver of them. Wilson v. MadMson, 25 
Y. & Con, C. 0. 372; 12 H. J., H. S., Ck, 420; 
7 Jur. 572. 

a A hotel-keeper by his will bequeathed his 
property to trustees, upon trust, to permit Ms 
widow to carry on the business so long as it 
could be carried on with advantage to his 
estate, and to permit her to receive the profit 
so that she might maintain herself and her 
family, and educate the testator’s children. 
He also directed that if the profits were 
insuMoient for this purpose, the deficiency 
should be supplied out of the income of the 
general estate, which, subject to this direction,, 
was to be accumulated, and, with the princtml, 
to be divided among the testator’s children 
on their attaining twenty-one. There was a 
proviso that if tom any cause it should be 
advisable to discontinue the business (wMok 
the trt^tees were to have power to do), the 
stochdn-trade sl| 0 uid he sold, and the proce^ 
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JfcftTO. part o£ to general estate, and that the 
toome of the whole, or so much of the income 
as should he required, should be applied in 
the maintenance of the testator’s wife and 
family, and the education of the children - 
Bcld, that on the widow, by misconduct, 
becoming unfit to maintain and educate the 
children, she was not entitled to the surplus 
profits, after setting apart sufficient for their 
maintenance and eduration, but could only 
claim maintenance for herself. Castle v. Castle^ 

1 Do 6. & X 353 ; 3 Jur., H. S , 723. 

1. A bequest of a fund to trustees, in trust 
to pay tbe dividends to A , tbe wife of B,, for 
the benefit of B., herself, and children, during 
B.’s life, and at B.’s death the fund to remain 
in trust for the benefit of A. and cbildren for 
her life, and at her death to be equally divided 
among the children Held, that A, was a 
trustee of the interest for herself, her husband, 
and children in equal shares during her life. 
T^fhf V. Bamn^ H Sim. 100. 

2. A testator bequeathed to his daughter A., 
to wife of B , a legacy of 10,0001 payable six 
months after his decease, and he recommended 
Ms daughter and her husband to settle it, 
together with such sum of money of the 
hwlmnd as he should choose, for the benefit of 
iw and her children ;-~Held, a trust for the 
children, and that the legacy did not lapse by 
to death of A. in the lifetime of to testator. 
Mri V. Fmhr, 3 Beav. 140 ; 9 K 3,, H. B., CM, 

\ 4 Jur. 958. 

B. Bequest to A., his heirs and assigns, 

for his and their emm use and benefit, and 
for the iiMintonance and education of bis 
children ” that A. took no beneficial 

interest under this gift, which constituted him 
a trustee for the ehikhon. Stemhnan v. MotU 
mil, I W. K. Ml. 

4. A testa! riv, by her will, directed her 
trustee to pav l,fK)0/. into the hand^ of C. H., 
to be laid out h} him m the education of his 
two eldest sons, who should be alive at 
#«tet!rlx’s death ; if only one son, then 6002., 
te to like purpose ; if no son of C. H. Ihing 

her death, she directed the legacy in Ins 
favour to fall into the residue. G. H. died 
Wore the testatrix, leaving two sons living at 
her death :—Hdd, that the legacy was not an 
absolute giit to C. H,, but a trust to some 
extent toi the sons, and therefore the limi- 
tation overdid not take effect by tbe predecease 
of 0. If. ffmhjsmi v. Greeu^ 11 L. J., K. B., 
OL, 812; 0 Jur. 819. 

0. Direction for pajment of residue to E,, 
to b# applied by her at her discretion, for or 
towards the education of her sons, and that 


absolutely entitled, though one of the children 
was an adopted child, and was taken away 
from her. Mart v. Tri^e, 23 L. J., Oh., 463 ; 
18 Beav. 215. 

A testator constituted his widow guardian 
of his two childien then living with Mm (one, 
a boy, being the child of another woman), and 
he gave her 4,0002. “ to be used for her own 
and the children’s benefit, as she should, in her 
judgment and conscience, think fit”:— Held, 
that the fund must be invested, and that she 
was entitled to the income for her life, and 
that the children had an interest in the 
capital, and that the wife had a discretion as 
to the application of the income between the 
three objects, which the Court would not con- 
trol. if Ifoad fide exercised. S. C. 19 Beav. 
149; 2 W. R. 289. 

8. Gift of income to testator’s wife, with 
request to dispose of the savings among his 
children, does not entitle the childien to the 
savings. Cowmm v. Marruon, 1 W. R. 96 ; IT 
Jur. 313; 10 Hare 234 ; 22 L. X, Ch , 993. 

9. A testator gave the residue of his estate 

to trustees upon tiust to permit his wife to 
icceive the rents, issues, and profits, and 
carry on his trade for her own benefit, and to 
enable her to bring up, maintain, and educate 
Ms children, dwmite Held, that 

tlie wife WAS absolutely entitled to the business. 
Jbtte$ V. Qreatweod, 16 Beav. 527. 

10. Bequest to a widow ‘*to be applied by 
her for the payment of my lawful ciebts, and 
the residue for her own nse and benefit and 
that of our infant daughter ” Held, that this 
was not a discretionary trust, hut that toy 
were equally entitled. Bihhj^. Tli0m;pso% 33 
Beav. 616, 

11. Where a devise is made in terms which 
do not necessarily amount to an absolute 
aift, so that, though not icohnically accurate, 
they may fairly be considered to create a trust, 
such a construction is not negatived by tfie 
presence of precatory words. Godfrey v. 
Godfrey, 11 W. R. 651; 8 L. T., K S , 200. 

Such a devise does not come within that 
class of cases in which it is sought to construe 
words of absolute^ gift as creating a trust, by 
reason of the addition of precatory words. A 

A testator expressed his wish that pro- 
perty bequeathed to his wife should be used 
as to her seemed best for her own and her 
children’s welfare -—Held, on demurrer, that 
the widow was not absolutely entitled. B, C. 
2 N. E. 16. 

12. S. devised and bequeathed all Ms real 
and personal estate unto his wife 0. M. B. and 
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pointed sole execntrix of the will and guardian 
of the children. S, died in October 1826, 
lea¥ing real and personal estate of large 
amount; and there remained, after payment 
of all the debts, a consideiable residue, which 
under the management and contiol of (3. M. S. 
was increased in value, and became greatly 
augmented. The testator left five children 
and two granddaughters (the children of a 
daughter of the testator who died in his life- 
time), one of whom died an infant, and the 
other, A , him surviving. Huhsequently to the 
testator’s decease his eldest son died, leaving 
two sons him surviving 0. M. S , on the 
supposition that under the will of S. she took 
an absolute estate for her own benefit in the 
pxoperty thereby devised and bequeathed to 
her by her will, dated in April 1866, devised 
and bequeathed the real and personal estate 
in mamier therein mentioned, for the benefit 
of her sons, daughter, granddaughter A., and 
two grandsons. Questions having arisen as to 
whether the real and peisonar estate of S. 
became absolutely vested in C. M. S., and 
whether the same was effectually disposed of 
by her will, a bill was filed by one of her sons : 
-—Held, that the widow did not take the 
properly absolutely; that the granddaughter 
A. was, under the will of S, entitled to a 
shaie of the property; and that a grand- 
daughter who died in the lifetime of the 
widow was not entitled to a share. Smith v. 
SmitK 2 Jur., N. S , 967. 

1. A testator gave a sum of money to trustees 
to pay the income to his then unmarried 
daughter for life, and after her decease to 
permit her husband to receive the income for 
his life, neveitheless to be by him applied for 
the maintenance and education or benefit of 
the children of his daughter. The daughter 
aftei wards married, and her husband subse- 
quently took the benefit of the Insolvent 
Bebtors Act ; his wife afterwards died, leaving 
her husband and two childien surviving: — 
Held, that he took beneficially a life inteiest 
in the legacy. 13yne v. BlaoMum, 27 L. J., 
€h., 788; 6W.R. 681; 26 Beav. 41; 4 Jur., 
K, S., 803. 

2. Wheie there is a gift by will to a person 

for the maintenance or support of himself 

and his family,” such gift is nob clothed with 
any trust ; but the legacy having been paid into 
court under the Trustee Relief Act, the Court 
will order payment to the legatee in the words 
of the bequest. Costs out of the fund. 
Me Moderthon/s Trusty 6 W. E. 406, 

3. Under a residuary devise and bequest to a 

wife, “ to be used by her in such ways and 
means as she may consider best for her own 
benefit and that of my three children,” the 
wife takes the testator’s residuary estate abso- 
lutely, unaffected by any trust in favour of the 
children. M^Almden^* 11 Ir. B., 

Bq., 219. 

4. A bequest of the principal and interest of 
one-third of the residue to a widow, ** being 
well assured that she will husband the means 
that may be left to her by me with every pru- 
dence and care, for the sake of herself and 
Children,” does not raise a precatory trust, and 
the widow takes absolutely, Se&tt v. 36 
IBw. 291 s 11 Jur., g., 819 ; 13 W. 1. 1030 ; 

A testator devised all the rest, residue, 





and remainder of his real and personal estate 
to a married woman, herheiis and assigns, for 
ever ; but upon tiust, “ as to all the freehold,’* 
as he pioceeded to declare ; “ and as to the 
personal property so given as aforesaid to her 
to and foi her own proper use and benefit for 
ever,” separately fiom her husband, “and the 
proceeds to be applied by her in the bringing 
up and maintenance of ” all her children. She 
died, leaving several infant children: — Held, 
that she took an absolute interest in the per- 
sonalty, unaffected by any trust. Machett v. 
MacUtt, 14 L. R., Eq , 49 ; 41 L. J., Oh., 704 : 
20 W E. 860. ' 

6. A testator gave Ms residue to his wife for 
the suppoit and maintenance of herself and 
childien and for their education Held, that 
she took the absolute interest. JBoni v, Meh 
hmn, 33 L. T., H. S., 221. 

7. A husband devised a freehold house to 
his wife, and all his personal property to be at 
her Will and disposM in any way she might 
think best for the benefit of herself and 
family : — ^Held, that the widow look the fee 
simple of the house unfettered by any trust, 
and that she was absolutely entitled to the 
personalty. Zamhe v, Mames, 10 L. R., Eq., 
267 ; 18 W. B. 972 ; 40 L J., Ch„ 15. AMrmed 
40 L. J., Ch., 447 ; 6 L. R , Ch., 597 ; 25 L. T., 
N. S., 175 ; 19 W. R. G59. 

8. A testatrix bequeathed 5001 toA. abso- 
solutely, but revoked the gift by codicil, 
whereby she gave a like sum to A. for life, 
with a direction to the trustee to sell the same 
for the benefit of A.’s children, or to purchase 
an annuity for A. A. died a spinster, and no 
settlement was made or annuity purchased 
Held, that the legacy formed part of A,’s estate, 
and did not sink into the residue. Me TmUt 
18 L. T., H. S., 176. 

9. A testator thus expressed himself : ** It is 

my wish that 10,000?. be given to my dear 
brother, knowing that he is not so well off 
pecuniarily as he ought to he with his large 
family, and the kind obligations which he im- 
poses on himself in aiding poor relations, and 
I should wish the 10,000?. held by trustees for 
the benefit of his family, the interest paid half- 
yearly, and the principal divided among them 
according to the discretion of the trustees or 
their executors after the children shall have 
come of age Held, that the brother took a 
Ef e interest in the legacy, with remainder to ins 
children as tenants in common. v 

aUMone, 18 B. T., H. B., 49 ; 16 W, R. 537. 

10. A testator by his will, having enumerated 
the particulars of his property, gave ceriain 
portions to his daughter A., and other portions 
to his daughter B , subject to legacies charged 
thereon respectively. By a codicil he canceled 
that part ot his will, and said that his sons-in- 
law 0. and H. might “ dispose of the properigr 
which he had left for the good of their 
families,” subject to legacies Held, that 0. 
and B. respectively took absolute interests tn 
the portions given by the will to their 

tive wives. Almmder v. AUm%i»^ 6 R. 
28; 6 He 0. M. ^ 0. 693; 3 Jur., K ^*18, 
Affirming 2 Jur., H. B., 898 ; 4 W. E, 470. 

If. A testator gave his property to tteustees 
for the benefit of his daughter “for her use 
and the use of” certain of her ohildrm fdr^ 
their education, etc., adding a dlrectlo|i th# j 
his daughter should only use the income iSoi|| I 
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tie yonngest child attained twenty-one or 
married. Six of the children specified attained 
twenty-one, and snr^hed their mother: — 
Held, that there a gift of the income to 
the daughter for life, subject to the trust for 
the education, etc,, of her children, and a gift 
of the capital at her death to the sis children 
as joint tenants. Me WhUtyt Mmm v. Mvans^ 
4SLT.692. 


IT. PRECATOEY TEBSTS. 

See also POWEE II. 

1 , Wneeftarnty m to Pefso^iSf Purposes, or 
Prqperfy, General Prineiples, 7944. 

2* VneeHainiy as to Persons or Purposes in 
Particular Cases, 7945. 

3. Pneertcdnty as to Property i/n Particular 

Cases, 7948. 

4, of Confidmee, 7949. 

5* Words of Mey^uest or Mntreaiy, 7950, 

6. We^ds of Meconmicndatmv or Advice, 7952. 

, 7, Precatory Words, When exjdaimd ht the 
Cmtut, 7951. 

8. Other Matters, 7955. 

9* Memltiny Trusts ndiere Trust intended hut 
imperfectly deehred. See XLIL ni. 0 (a) 
and (h) ante. 


1 * Uncertainty as to Persons, Purposes, or 
Property. Ueaeral Principles, 

1. It seems that any words of a testator 
intimating a reque«»t, wish, desire, lecom- 
mendafcioii, etc., aie sufiicient to cicate a 
trufit; provided there be certainty of the gift 
and of tlie object to be benefited thereby 
Mardiny v. Ghjn, 1 Atk. 469. n. 

2. Bequest in will will raise a trust, if the 
objects and properly are described with such 
certainty that the Omirt can execute it ; but 
ctherwise the devisee takes ab&olulch . Made 
V, Jbife, 5 Madd. 119. 

1. It ^ seems that any words of a testator 
Snilmatittg a "request, wish, desire, recom- 
mendation;* etc,, are suifielent to create a 
trust, provided there be certainty of the gift 
^d m the oi)Ji*<t to he benefited thereby. 
Mmt ?. OMeij, 3 Oh. Etp. 249, Pary v. Juxon, 
3 Oh. Rep. 38, 

4. Words of desire will raise a trust where 
the property and object are certain. Pierson 
V. Garmt, 2 Bro. C. C. 38 j Pie. Ch, 201. And 
see S. C. id, 226. 

5. Words of recommendation or precatory 
or expressing hope, etc., if the objects and 
subject are certain, are Imperative and create 
a trust, Paul ?. Compton, B Yes. 380. 

^ Words of recoimnendation aro not con- 
sidered Imperative, unless the objects and 
sumecte are certain, Moyyridye y. Thaclwell, 

7 Yes, 85. Affirmed 13 Yes, 416. 

7. Ko trust arises on words of request or 
' '' unless the objects and sub- ■ 

Iff V Murham (Mishap), 

f*' ^dtds held Imperative where 


object and subject are certain, amounts to 
tnist. Forhes v. Mall, 3 Meriv. 664. 

10. "Words accompanying a gift or bequest 
expressive of confidence, or belief, or desire, 
or hope, that a particular application will be 
made of such bequest, will be deemed to 
import a trust upon these conditions,-— first, 
that they are so used as to exclude all option 
or discretion in a party who is to act as to his 
acting according to them or not ; secondly, 
the subject must he certain ; and, thirdly, the 
object expressed must not be too vague or in- 
definite to be enforced. Mrie/qs v. Peimy, 3 
Macn. & G. 546 ; 21 L. J., N.* S , Ch., 273 ; 16 
Jur. 93. •Affirming 3 Be G. & Sm. 525; 21 
L. J., N. S , Ch., 265 ; 13 Jur. 905. 

Yagueness in the object will unquestionably 
fornish reason for holding that no trust was 
intended, yet this may be countervailed by 
other considerations, which show that a trust 
was intended, while, at the same time, such 
trust is not sufficiently certain and definite to 
be valid and effectual. Ih. 

11. The maxim, that when words expressive 
of hope, desire, or request aro used by a 
testator, there must be a certain subject and 
a certain object to create a trust, explained. 
Bernard v. MmlrnU, Johns. 276 ; 5 Jur 
K. S.,931; 28 B. J., Oh., 649. 

The Court, having to consider whether the 
precatory words are more words of recom- 
mendation, or whether they amount to an 
imperative direction creating a trust, if it 
finds an unceitainty in reference to the sub- 
ject giren, or the object to be benefited, 
infers that the words are used, not to create 
a trust, but as mere words of recommendation* 
Ik 

But If the Court finds that a definite object 
was absolutely intended, although that object 
may from ciicumstances not be ascertainable, 
and in that sense uncertain, in such a case a 
tiust is the clear result, and the donee, as 
such, takes no beneficial interest. Ih, 

By uill, under a power, a manied woman 
appointed " 13,000^. to go as follows ; that is 
to say, the whole to my husband absolutely: 
but it IS mj request to him, that after re- 
serving for his own absolute use and benefit 
2,0mi, and applying all the interest to his 
own use and benefit during his natural life, 
he will make such disposition of the remainder, 
by deed, will, or settlement, as he may deem 
most desirable to carry out my wishes, often 
expressed to him by word,” She had not, in 
feet, expressed her wishes Held, that as to 
the n,000l, a trust was intended, and that 
though the object was not ascertainable, the 
husband was excluded from taking any bene- 
ficial interest. Ik 

If in such a case the testatrix had declared 
by word that "her own relatives, of different 
degrees, or some of them, should he bene- 
nted, such a description would be too inde- 
nmte to raise a trust for a particular class. 

^ Such a declaration could not be imported 
mto the will for the purpose of giving a 
beneficial interest to the husband, if* 

^ Ihe will contained alSo the follbwiag re- 
siduary clause—" As to all and sTOular other 
my property, she gave the to her 
husband Held,_ that th^hf th^ 11,0001 
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1. Where property is given absolutely, with 
a recommendation as to its disposal in favour 
of others, in such terms as ought to he con- 
strued impeiathe, and the objects of recom- 
mendation are certain: — Held, to create a 
trust in their favour; but if the terms are 
such as that the words are not to be intended 
as imperative, or if the donee have a dis- 
cretionary power, as to withdrawing the benefit 
from the objects, or if they are not clearly 
ascertained, no trust is created : where, there- 
fore, a paity, who acquired by sujEfenng a 
recovery a fee of settled family estates, devised 
the same, with limitations, in favour of the 
male line, and, after several legacies to de- 
pendants. declared his trust in the liberality 
of his successors to reward any other of his 
servants and tenants, according to their 
deserts, and to their Justice in continuing 
the estates in the male succession, according 
to the will of the founder of the family: — 
Held, that the teims were not sufficiently 
imperative, nor the subjects to be effected, 
nor the interests to be enjoyed, sufficiently 
defined to create a trust for the male line, 
and that the devisee took the estates un- 
fettered by any trusts in their favour. The 
principles of construction as to words of re- 
commendation considered in the judgment. 
K^bigM V. Knight, 3 Beav. 148 ; 9 L. J., N. S., 
Ch., 364 ; 4 Jur. 839. Affirmed mh, nom, 
Knight v. Boughton, 11 Cl. & 613 ; 8 Jur. 

923. See BoTchester (Lord) v. Effingham 
(Earl), 3 Beav. 180. n. 


2. Uncertainty as to Persons or Purposes in 
Particular Cases. 

2. Bequest to A. B., trusting she would use 
it ” to indefinite purposes, creates no trust for 
those purposes. Curtis v. Mi 2 }pon, 6 Madd. 434. 

3. When a testator expresses a desire as to 
the disposition of property, and the objects to 
which he refers are certain, the desrre so 
expressed amounts to a command. Carg v. 
Cary, 2 Sch. & Bef. 189. 

4. A gift of residuary real and personal 
estate to an executor, “to enable him to cairy 
into effect the purposes of the will .—Held, 
on demurrer, to create a tiust : — Held, also, 
that the objects of the trust not exhausting 
the gift, there was a resulting trust in favour 
of the heir-at-law of the suiplus realty. Cary 

V. Cary (2 Sch. & Lef. 189) commented on, 
Barrs v. Eewhes, 3 N. E. 704. And see S. C. 
34 L. J., Ch., 622; 11 Jur., N. S., 669; 13 

W. % 987 ; 12 L. T., H. S., 727 ; 6 N. R. 356. 

6. A devise to A, for life, with liberty to 

leave the same to whom she thought most 
deserving of it, recommending to her to have 
a due regard to the testatrix^s mother’s rela- 
tions, is not mandatoiy as to the objects of the 
appointment. Mandat v. MaarU, 1 Anstr. 124. 

6. Words of confidence, desire, or request, in 
order to raise a trust, not only attach on a 
precise subject of property, but also describe 
with precision the objects of bounty, In this 
case, a bequest of leaseholds to a brother, 
** hoping he will continue them in the family,” 
was held insuffiicient. Mmlmid v. Trigg, 1 
Bra, a 0, 142. 

7. Pevise and bequest of real and leasehold 
estates, to the devisor’s widow and her heiis 


for ever, “ in fullest confidence that after her 
decease she will devise the property to my 
family ” : — ^Held, an estate for life only, with 
remainder in trust for the devisor’s heir as 
perso7ia desigrmta, Wright v. Athyns, 17 Ves. 
255. Affirmed 19 Yes. 299. See also Coop. 
Ill ; 1 Yes. Sc B. 313; T. & E. 143. 

8. Testator by his will gave certain shares 
of freehold and leasehold houses to his wife, 
for her sole use and benefit, begging and 
requesting, that at her death she would give 
and bequeath the same in such shares as she 
should think proper, and unto such members 
of her own family as she should think most 
deserving of the same. He gave all his moneys 
in the funds, and all the money he might 
he entitled to, for her sole use and benefit, 
begging and requesting that at her death she 
would give and bequeath what should be re- 
maining, in such sums as she should think 
proper, unto such members of her own and his 
family as she should think most deserving, 
and were entitled to the same. He made a 
codicil, by which he gave in terms his re- 
siduary estate to his wife : — Held, that both 
as to the freehold and leasehold property and 
the moneys, there was no trust, but the wife 
took absolutely. Green v. Marsden, 1 Drew, 
G16 ; 22 L. J., Ch,, 1092 ; 1 W. E. 511 ; 1 Eq. 
Ecp. 437. 

9. A testator, having given an annuity to 
one of his next of kin, and expressed a reason 
for giving nothing to the others, gave the 
residue of his property to his wife, recom- 
mending to her, and not doubting that she 
would consider, his near relations, as he would 
hav e done if he had survived her : — Held, that 
theie was no trust for the next of kin, but 
that the wife took the residue absolutely. 
Sale V. Moore, 1 Sim. 534. 

10, A. M. devised certain estates to his 
nephew E. M., and his heirs, “ not entertaining 
the least doubt hut that he will in due time, 
and upon the first proper occasion, take care 
not only to have the said estates, so devised to 
him by me, but my paternal estates, settled in 
&u(h manner, that the said estates may con- 
tinue in the male line of our family, and in our 
name and blood.” At the death of the testa- 
tor there were seven persons of the male line 
of his family, and of his name and blood alive, 
one of whom was the plaintiff’s paternal grand- 
father, who was descended from the paternal 
great-^mdfather of the testator Held, that 
the objects were sufficiently defined and certain 
to enable the Court to execute the trusts 
created by the words of recommendation in 
the win, and that the Court in executing the 
trusts might go into the ascending line, and 
was not confined to the descendants of the 
father of the testator ; a general demurrer to 
the bill for want of equity was therefore over- 
ruled, Malone v, O^Cmmor, BL k D, 

Plunk. 466. 

11, A father gave his real and personal estate 
to his son, appointing him his executor, “ in 
trust for the payment, execution, and discharg- 
ing the intentions and devises thereinafter 
made, and to which my property, real and 
personal, so devised, is hereby made subject,” 
The testator then made several bequests, and 
gave the residue of his real and personal estate 
to the son after payment of his debts, ** re# 
questing him that if he should not find an 
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opportttaily to dispose of my freehold estate 
at WinteiBortie Whitcliiirch greatly to Ms 
adtantage, and for the benefit of his family, 
that the said estate shonkl belong after him 
to his eldest son Held, that no trust was 
created of this estate in favour of the son’s 
family or his eldest son, but that the son took 
it absolutely. M&me v. JHoiise, 31 L. T. 427 : 
23 W. B. 22. 

1. A testator bequeaths to “ his only son 60Z. 
a-year for ever, also to provide for the two 
daughters of H. E., and the remainder of his 
property to the two children of S. A.” Held, 
that, under these words, the two daughters of 
H. E. do not take any benefit. Jh^a/iam v. 
Almm^ 1 Buss. 500. 

2. tetator gave all his property to his son, 
his heirs, executors, administrators, and assigns, 
for his and their own use and benefit, “well 
knowing that he would discharge the trusts 
the testator reposed in Mm, by remembering 
Ms (the testator’s) sons and daughtexs”:-— 
Held, that no trust was created, by reason of 
the vagueness of the words. Btirimcll v. 

3 Bim. 319; 7 L, J., K B., Ch., 2C8. 

3. A testator gave whatsoever property or 
efiocte he might die possessed of, after his 
debt® were paid, or might become entitled to, 
to his wife, and appointed her solo executrix 
cl Ms will ; “ and my reason for so doing is 
the constant abuho of tnmtees which f daily 
witness among men ; at the same time trusting 
she will, from the love she bears to me and 
our dear children, so husband and take care 
of what property there may be, fur their good ; 
and should slm marrj^ again, thou I wish she 
may convey io Irnstoes, in the most secure 
mannei possible, \Umt piopertyshe mdj then 
possess, lor tb(3 beneiit ot the cliilflrtij,as they 
may severally need or deserve, taking justice 
and ailed ion for her guide ; and ,it"the con- 
clusion of hh will, he gave the capital of his 
huislness to his wife, trusting that slie would 

aud propoily to and by all their 
Chwdftenj’—Held, that no trust was created for 
tai children. v, 10 Sim. 1. 

4 ifwlator, after reciting that he was de- 
feus of making a suitable provision for his 
wife as well as for his lUughter and grandchild, 
in order to mark his unbounded confidence in 
hfe wife, and ids belief that she would be 
actuated by the most maternal regard towards 
his child, gave her all his property for her 
ewn use, benefit, and disposal absolutely, 
Swplmitly re|;;¥ing on her albicbment to his 
TOiighter and gramlchild. He then directed 
^executors to sell his property, and to invest 
the proceeds on government or leal securities 
in his wife’s name alone, or jointly with his 
^ecutors(with power to change the secuixfcies), 
"to hold the same unto my wife for her own 
Itoqlute use, benefit, and disposal: and 
hereby manifested abundant 
confidence in my said dear 
sovereign control 
over th-s whole of my property for her sole use 
ano toeCt, which she will duly appreciate 
jccoTdmgly; but in so doing 1 nevertheless 
‘ eamcsUy conjure her, uii.ler the ad\ice of my 
CJ^jcjitors, to proceed forrhwilli to make ample 
|fesaOtt,'by dch->d or will, for our onlv' child 
grandebifd/’ The will concluded with a 
, to ^the wife, who was executrix, and to 
the executors, to retain their expenses out of 


) the testator’s estate Held, that no trust was 
s created by the will in favour of either the 
, daughter or granddaughter. Winch Y.jBruUon 
i USirn. 372; 8 Jur. 1086. 

5 3. A testator devised and bequeathed his 

3 real and personal estate to his widow, “ to and 
: for her own use and benefit absolutely, having 
; full confidence in her sufficient and judicious 
provision for my dear children ” :—IIeld, that 
there was no trust in fa\our of the children. 
) Fox V. Fox, 27 Beav. 301. 

3 6, Under a bequest by a husband of ‘<all 

, my piopeity and effects, whatsoever and -where- 
c soever, unto my dear wife (trusting that she 
. will do justice to any children may have) 
for her own absolute use and benefit,” she is 
, entitled to the pioperty absolutely. FUi$ v. 
, Mils, 44 L. J., Ch., 225 ; 23 W. E. 382 : 31 L. T., 
1 N. S.,875. 

3 7, A testator gave all his propeity to his 

f wife, her heirs, executors, administrators, and 
- assigns, absolutely lor ever, in full assurance 
t and confidence that she would bring up his 
. children in the fear of God, and educate and 
. provide for them as it would have been his 
: intention to do if it had pleased God to spare 
5 his life : — Held, to bo an absolute gift to the 
, wife. 3racmh v. Whitbread, 1 W. E. 473. 
t A testator gave all his real and personal 
3 property to his widow, her heirs, etc., “ abso- 

r lately and for over, in the full assurance and 

r confident hope” that she would bring up, 

I educate, and provide for his children, as it 

X would have been Ms intention it living:— 

; Held, also, that though the words “full 

} assurance and confident hope” would create 

5 a pi ecaiory trust, yet the trusts were too 

i obscure to carry into effect, and that the widow 

^ took absoluiely. S. C. 17 Beav, 299, 
i 8. B. P. K., being entitled, under a settlement 
• and will ol Ms giandfather, to real estates in 

i tail male, v\ith remainder to his cousins in 

. tail, with remainder to himself in fee as right 

heir oi the settlor, suffered a recovery and 
' acquired a fee simple. He had other estates 
in fee simple by purchase, and considerable 
personal estate. He by his will gave all his 
estates, real and personal, to his brother I, A. E., 
if living* at Ms own decease, and if not to 
L A. K.’s son, I. A. E. the younger; and in 
case he should die before the testator, to his 
eldest son or next descendant in the direct 
male line ; and in case he should leave no such 
descendant, to the next male issue of his said 
brother and his next descendant in the direct 
male line; but in case no such issue or de- 
scendant of his said brother or nephew should 
be living at the time of the testator’s decease^ 
to the next descendant in the dii'cct male line 
of Ms said grandfather, according to the purport 
othis will, under which the testator inherited 
those estates, subject in every case to certain 
reservations out of the rents j and he appointed 
the person who should inherit his said estatep 
under Ins vyill his sole executor and tru^Oii* 

!:? everything coutaiirf 

therein duly into execution, confiain^jin ihfe 
approved honour and integrity of Ms family 
to take no advantage of any technical inac- 
curacies, but to admit all the comparatiyelv' 
small reservations whlcli he made out of so- 
a property, according to the plain gturl 
obvious meaning of Ms words.”. Ho then, 
aiier giving some legacies, gave his gems 4nd 
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otlaer ^-rticles to the British Museum, ^*ou 
condition that the next descendant in the 
direct male line then living of his said grani 
father should he anade an hereditarj trustee, 
to be continued in perpetual succession to Ms 
next descendants in the direct male line.’’ 
And he concluded thus: “I trust to the 
liberality of my successors to reward any 
otbcrs^ol my old servants and tenants according 
to their deserts ; and to their justice, in con- 
tinuing the estates in the male succession, 
according to the will of the founder of the 
family, my above-named grandfather.” 1. A. K. 
fetirvived the testator, and died without leaving 
any son : — Held, that 1. A. K. took the estates 
in fee, absolutely, and that no trust was or 
was intended to be created by the will, a 
discretion being left to the devisees to defeat 
the testator’s expressed desire. SemhlCt that 
the property to which the vrords of desire 
applied, and the nature of the estate to be 
taken in it, were not sufficiently certain to 
raise a trust. Enight v. EougUon, 11 Cl. & 
F. 513 ; 8 Jur. 923. Affirming S. 0. %om, 
MiigU Y. EnigU, 3 Beav. 148 : 9 L. J., K. S., 
Oh., 354 j 4 Jur. 839. 

1. A testator gave all the residue of his 
property to his wife, ‘‘ her heirs and assigns, 
for ever, being fully satisfied that she would 
dispose of it^ by will or otherwise, in a fair 
and equitable manner, to their united relatives, 
bearing in mind that his relatives were gene- 
rally in better circumstances than hers”. — 
Held, that no precatory trust wuis cicaled. 
EeeveB v. Balier, 18 Beav. 372 ; 18 Jur. .588 ; 
23 B. J., Ch., 599 ; 2 W. E. 354 ; 2 Eq. Eep. 476, 

2. Testator in India gives all his estates and 
effects to A. in England, in tiiist, and directs 
Ms property to be remitted to him ; and, after 
several legacies, he gi^ es A, 800Z„ and requests 
Mm, as soon as the property is remitted, to lay 
out the same in the funds or other securities, 
which shall appear most advantageous for those 
who shall be benefited by it heieafler. The 
800^. is a benefited legacy, not in trust. WaHley 
V. ifortli, 3 Ves. 364. 

3. A husband gave, devised, and bequeathed 

all Ms real and personal estate and effects 
whatsoever “ unto and to the absolute use of 
my dear wife, her heirs, executors, adminis- 
trators, and assigns, in full confidence that she 
will do what is right as to the absolute dis 
posal thereof between my children, either in 
her lifetime or by her will after her decease.” 
The construction of this gift was submitted to 
the Court by all the beneficiaries, and a decla^ 
ration w^as asked as to the respective rights of 
the testator’s widow and children. The widow 
was in ;^ossessionof the property which formed 
the subject of the gift, and ail the children 
tvere mi juris. The Court, under the above 
circumstances, refused to make any further 
•declaration than that t!ie widow was lawfully 
in possession ; and made no order as to costs* 
Smith V. mho% 25 L. T., S., 550 : 20 W. B* 

88 . 

4. A testator bequeaths the whole of his 
property to Lady 0., the wife of his elder 
brother, **for her to manage and appropriate 
iff the best manner for the welfare of her 
Itoiiy*” He then mentions that he makes 

V teg disposition on account of the exceedingly 
. rabwassed circumstances of Ms alder brother, 
l||ip|i|6pMghtleaveno for Mi family j to 


obviate wMoh the testator adds, that all his 
property is to be placed in trustees’ hands, for 
Lady C.’s sole and separate use Held, that 
there was no tmst for the children of the 
alder brother ; and that Lady C. was entitled 
to the fund absolutely. CrartfurA v. Craw^ 
fnrd, 3 L, J„ Ch., 105. 

5. A. gave two-thirds of his residuary pro« 
perty to his wife, to be at her sole and entire 
disposal, for the maintenance of herself and 
such child or children as he might leave j and 
as to the other one-third he bequeathed it to 
his wife, being well assured that she will 
husband the means that may be left to her by 
me with every piudence and care, for the sake 
of heiself and any children that I may leave 
by her ” . — Held, that as to the one-third, the 
widow took it absolutely ; and as to the two- 
thirds, that she took a life interest only coupled 
with a tiust for the maintenance of an only 
child, a married daughtei, if she should ever 
require to be maintained by her. Scott v. Emj, 
11 Jur, N. S., 819; 13 W. E. 1030; 35 Beav. 
291 ; 6 N. E. 349. 

6. A will in these words : I give and 
bequeath all my property of what kind soever 
that I may die possessed of to my dearly- 
belo\ed wife, well knowing her sense of justice 
and love to her family, and feeling perfect 
Confidence that she will manage same to the 
best advantage for the benefit oi her children,” 
does not create a precatoiy tiust for the 
children, but the wife takes all the property 
absolutely. Greene v. Greene, 3 Ir. Eq. E. 90 1 
17 W. E. 487* 

7. A testator gave all Ms real and personal 
estate to his wife and her heirs absolutely, 
“ relying on her doing wdiat is light ” : — Held, 
that the words were too vague to create a trust, 
and that the wife took the propeity absolutely. 
lie Crochford, 17 W. B. 1004 ; 21 L. T., N. S., 85. 

8. An aunt gave all her personal estate to 
trustees upon trust, after payment of her 
funeral and tcstamentaiy expenses, debts, and 
legacies, to hold the lesiduo ‘*in trust for such 
ot my nieces A. and B. as shall be ii\ ing at my 
death, my desire being that they shall distri- 
bute such lesidue as they think will be most 
agieeablc to my -wishes” The nieces both 
survived the testatrix Held, 1 hat they took 
the residue for theii own benefit. Stee^d v. 
Mellor 5 L. B., Ch. D„ 225 ; 46 L. J., Oh., 880; 
36 L. T. 498 ; 25 W. E. 508. 

9. A testatrix left all her property to M*, 
“ to be disposed of by him as to him might 
appear just, having every confidence he would 
act fairly and in accordance with her wishes ” 
In a conversation between the testatrix and 
M., previously to the date of the will, she said 
to Mm she would wish him to give some of 
her property to the plaint iff.s, but without 
specifying any particular portion Held, tel 
no trust hiding upon M. was created by tha 
will. Cnagh v. Mnrpliy, 7 Ir. B,, Eq., 182* 

10. A husband loft his real ami personaL 
]iroperty to his wife fur her life, with pov^i^tO 
dispose of all the property, both reM aad per*^ 
sonal, as she might Judge best and wilseat, 
relying with confidence on her discretion, and 
that she would make such a distribution or 
disposal df it as would thoroughly accord with 
his wishes on the subject, with all of which 
she was perfectly acquainted. There 
some WdinCe of the testator haviim 
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mtmicated some wishes to his wife, but non® 
as to wbat they wei*e Held, that the terms 
of the gift to the wife did not amount to a 
precatory trust, and that she took the property, 
both real and personal, absolutely. Eeid v. 
Ailmsm, 5 Ir. B., Iq., 373. 

I. A testator, after devising his real estate 
upon certain limitations, bequeathed all the 
residue of his property to tmstees to form a 
trust fund to purchase land to go with the 
Inheritance in a manner as described in a 
paper marked B*.” After Ms death no such 
paper could be discovered :—Held, that not- 
withstanding the non-existence of the paper, 
there was an impeiative trust declared for the 
conversion of the residuary estate into land, 
which was to go according to the limitations 
affecting the real estate. Willovqliby v. Storer, 
m L T., H. S., 896 ; 18 W. B. 65^ 

3, Hneertainty as to Property in Particular 
Oases. 

3# Bevise to testator’s wife, ** not doubting 
she will give what shall be left to my grand- 
cMldren,*’ not sufficiently certain to raise a 
trust* For such purpose, the objects must 
not only be deffncd, but the subject of pro- 
perty precisely ascertained, so as to be in* 
cai»ble of diminution by the party* Wynne 
¥* MamMm, 1 Bro, C. C. 179. 

3* Ho trust under words of recommendation 
ana conndence applied to an uncertain subject: 
as what shall be left after the death of a 
person to whom the property is given in the 
first instance. Mfrhes v. 3 Meriv. 437. 

4. A testator bequeaths to his wife the 
residue of his e^tate. requesting that she 
wwhi at her death leave three legacies of 
200A each to three persona, whom he describes, 
Md that she would leave the remainder of 
her property to his two nephews, in such 
proportions as she thought proper :-~He]d, 
tliat, subp'ct to the three legacies, the widow 
was entitled to tiie residue absolutely, and 
that no trust as to any portion of it was raised 
In toour of the nephews. Hade v. JSade, 4 
B. «!*, jm. H«, Oh., 44. 

A B,, by will, gave all the remainder of 
her property to H., his heirs and assigns, for 
ever, as she had lull confidence that, if he 
should die without issue, he would, after 

leave 

the talk of her robiduaty estate to four parties 

f 1®^*^ all Ws 

property to trustees, to convert and hold the 
same, after payment of debts and legacies, 

the question whether H. took 

Glofehed with a precatory trust : 

absolute 

inlows^ the word bulk applying to a 

only, and not being a certaia fixed 
«lw' Smmondt, 2 W. B. 313 ; 

gave his wife the whole of 
■ ■ t If*®? property for her sole 
I U^fit, and continued, “It is my 
^ ,“y rriight 

be equally divided be- 


juaily — 

I ■ *lrl* 
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perty. JPamall v. Pamall, 9 L. E., Ch. B 
96 ; 26 W. B. 851. 

7. A testator gave to his widow the whole 
of his real and personal property, “feclin<>* 
confident that she will act justly to our 
children in dividing the same when no longer 
required by her”:— Held, that the widow 
took an absolute interest, and that the doctrine 
of precatoiy trusts did not apply. 3Itmoorie 
Banh v. Raynor, 7 L. R,, App. Cas., 321 ; 51 
L. X, F. 0., 72 ; 46 L. T. 633 ; 31 W. R. 17. 

8. Testator bequeathed 10,000^. to his 

daughter A., the wife of B,, recommending 
her and her husband to settle it, together with 
such sum of money as the husband should 
cboose, upon A. and her children Held, that 
a trust was created, the uncertainty of the 
addition not affecting the primary sum, and 
that the benefit to the children did not fail 
by the death of A. in the lifetime of the 
testator. Ford v. Fowler, 3 Beav. 146 : 9 L J 
N.S.,Ch.,352; 4 Jur. 958. * 

9. A. bequeathed to his two sons all his 
property, real and peisonal, to have and to 
hold the same in the most absolute manner ; 
and ho declared it to be his will and intention 
that his sons should, at their discretion and 
according to their own judgment, allocate to 
the other members of his family, being his 
lawfully begotten children, such portions of 
the property and goods, be the same more 
or less, as to them should seem fit and 
suitable*, and he appointed his sons his ex- 
ecutors:— Held, coupling the will with an 
admission in the petition by the sons of the 
testator’s intention, that a trust had been 
created, and that the sons were trustees for 
the other children of the testator as to the 
entile property of the testator, both real and 
personal. Gray v. Gray, 11 Ir. Oh. B. 218. 

10. A testator, by will, gave the residue 
of his personal estate to trustees, upon trust 
to his wife for life ; and after her death, for 
his nephew B. absolutely. After his death, 
a lettei in^ his own handwriting, but without 
date, was found among his pap'ers, addressed 
to B , and he therein, after requesting that 
it might be accepted in explanation of his 
will, lest there should be anything not fully 
explanatory of his intention in the terms of 
such will, expressed a wish that his property, 
g the death of his wife, ** should be B.’s ” 
He also expressed a wish that B. should 
educate some one nephew as a physician, and 
beque^h to such nephew all, or the greater 
part, of the property bequeathed to E. by the 
testator, aading that he wished finally to 
benefit such nephew as E. might select as Ms 
successor. Tins letter was admitted to pro- 
bate. The testator died, leaving his wife and 

t ,?■ save the property 

bequeathed to him by the testator to his (E ’s) 
and sisters :-Held. that alAougb 
the letter addressed to E. was a distiiSt 
testamentary instrument, it was reoommenda- 
Mry only to, and not obligatory on, R., and 
definite to destroy 
S thfwni®* to E. oontatoed 

^ T 7 ^22 ; 1 L. T., N. S., 67. 

11. Tes^tor gave the residue of his personal^ 
tate to Mf? wif^ X 
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to dispose of what shall be left among his 
children, in snch manner as she shall judge 
most proper. This is not an absolute trust for 
the children after the death of the wife. 
Ashman v. FilUte7\ 3 Ves. 7. 

1. No trust, under woids of recommendation 
and confidence, applied to an uncertain subject, 
as what shall be left after the death of a 
person to whom the property is given in the 
first instance. TiWits v. Tibhits^ 19 Ves. 656 ; 
Jao. 317. 

2. E. A. by will ga\e fi\e shares of free- 
holds and leaseholds which belonged to him, 
to his wife for her sole use, begging and re- 
questing that at her death she \\ouid give the 
same in such shares as she should think proper 
to such membeis of her family as she should 
think most deserving of the same; with a 
like gift of all moneys, adding the words 

what shall be remaining ” The widow having 
left the mass of her property to a stranger — 
on the question whether there was an implied 
trust . — Held, that there was not ; the words 

share” and “sole use” showing tliat the 
beneficial interest was given, and the request 
only applied to what might remain. Green 

V. Marsden, I W, E. 511 ; 1 Eq. Rep. 437 ; 1 
JDrew. 646 ; 22 L. J., Ch., 1092. 

3. A gift of the yearly interest, di\idends, 
proceeds, and profits, to aiise iiom the shares 
of the testator in a pottery, shipbuilding yard, 
shipping, trust moneys, efiects, and piemises, 
to his wife for her life, for the maintenance, 
education, and support of herself and his 
children, and subject to some bequests and 
trusts for the advancement of the childien, a 
bequest of the residue to the chikben equally ; 
and the testator particularly recommended, 
desired, and directed his wife, at his decease, 
by will or otherwise, to divide or dispose of 
what money or propeity she might have sa\ed 
from the yearly income thereinbefore gi\en to 
her, amongst all bis children, in equal shares : 
« — Held, that the attempted disposition of the 
savings of the widow w as in the natuic of a 
precatory gitt ; but, the widow having taken 
a beneficial interest, and being em])Owered to 
spend the whole, there was no certainty of the 
subject of the gift, and no trust created of 
the savings in favour of the childien; and 
that the same, therefore, belonged to the 
estate of the widow. Cowman v. Marruon^ 10 
Hare 234 ; 17 Jur. 313 ; 22 L. J., Oh., 993 ; 1 

W. B. 96. 


r 






4. Words of Confidence. 


4. Devise to wife “ in confidence ” that she 
will leave, etc., to testator’s son, not relievable. 
Amn.y Gary 22, 

6. Devise, not doubting but she will give, 
etc., is a trust. Massey v. Amfoh 

520. 

6. Devise to a nephew in fee, ** not doubting, 
in case he should have no child, but that he 
will dispose and give my said real estate to 
the female descendants of my sister, in such 
|>art or parts and manner as he shall think fit, 
in preference to any descendant on his own 
female line ; a trust in the event described 
for the sistefs children* Fanom v. 
la Ves. 476* 


i ^ . i ^ 

.A, f. <1. -i. 




7. Testator devised a copyhold estate to his 
wife, upon trust to sell, and invest the money 
in the funds, and gave and bequeathed the 
inteiests and dividends to her use.^ He also 
gave and bequeathed to her all his effects, 
whatsoever and wheresoever, for her main- 
tenance, upon full trust and confidence in her 
justice and equity, that at her decease she 
would make a proper distribution of what 
effects might be left in money, goods, or 
otherwise, to his children, accounting what 
they had already received in money or effects 
as part of theii shaies. The wridow, executrix : 
— Held, entitled to the piodnce of the copy- 
hold estate for life only, with a resulting trust 
as to the capital for the heir. The widow 
entitled to the absolute interest in the per- 
sonal estate. Wilson v. Major, 11 Ves. 205. 

8. Testator, by his will, gave “ all my pro- 
perty, of w’hatever description, whether in 
possession, reversion, remainder, or expectancy, 
or what I may be possessed of at the time of 
my death ; and give and bequeath the same, 
and every part thereof, unto my dear wife, 
Jane, her executors, administrators, and as- 
signs, to and for her and their own use and 
benefit, upon the fullest tiust and confidence 
leposed in her, that she shall dispose of the 
same to and for the 3 oint benefit of herself 
and my children,” The Court gave an opinion 
that there w?as no trust created for the 
children; but declining to make a positive 
declaration to that effect : — Held, that it would 
be right to order the residuary personal estate 
to be transferred and paid to the widow, and 
decreed accordingly. Wchh v, WooUf 2 Sim., 
N. S., 267 ; 21 L. J., N. S., Oh., 625. 

9. If property be given by will absolutely 
and without restriction, the Court will not 
lightly impose upon it a trust upon mere 
w’oids of recommendation or confidence. 
Zawlms V. Shaw, LI. & G. temj}* Sugd. 
164. 

10. A testator bequeathed stock to A. B., 
trusting that he would preserve the same, so 
that after his decease it might go to his four 
childi’en, or such of them as should survive 
him : — Held, to create a tiust in favour of the 
survivor of the childien after the decease of 
A. B. Baker v. Mosley, 12 Jur. 740. 

11. A testator leases all his propeity, real 
and personal, to his wife, “under the firm 
conviction that she will dispose of and manage 
the same for the benefit of our children.” On 
the question what estate the wife took: — 
Held, that she took nothing hut an estate in 
trust for the children, SemUe^ where an estate 
is left to a wife for the benefit of children, 
there must be words of beneficial enjoyment 
to confer any estate upon her for her own 
benefit. Barnes v. Grant, 5 W. E. 14; 26 
L. J., Ch., 92; 2 Jur., N. S., 1127. 

12. A person gave his real and personal estate 
to trustees, on trust to sell the same, and after 
payment of his debts, to pay the same, and he 
gave and bequeathed the same to I, (to whom 
he was engaged to be married) ** absolutely, 
trusting she would carry out his wishes with 
regard to the same, with which she was fully 
acquainted.” Shortly before the date of his 
will the testator had verbally expressed to I* 
his wish that she should make certain gifts 
out of the property to be bequeathed to her, 
and she had afterw^fda written down his 
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wislies for her own use, but not in the tes- 
tator s presence that I. ^ took the 

property beneficially, but subject in part to 
the wishes which the testator had expressed 
to her, and as to which she had bound herself. 
Inim T. Bullimn, B8 L. J., Oh., 635 ; 8 L. E., 
Bq., 673; 17 W. E. 1083. 

1. A court of equity will look at the cir- 
cumstances existing at the date of a will, and, 
if necessary, construe words importing a trust ^ 
as an expression of nope or confidence. Qumjle 
V, DawUon, 12 Moo. P. C. 268 ; 7 W. E. 164; 

S B. T., H. S., 362. 

A testator devised real estate, consisting of 
a farm, to his wife for life, and after her 
death to D., “ in trust for his son being brought 
up to work the farm,” with a gift over in the 
etent of B. having no male issue. D. had no 
male issue at the date of the will, but had a 
son bom after the testator’s death Held, 
that under the will, P.’s son did not take any 
benefidal interest in the real estate, the words 
** in trust for his son being brought up to work 
the farm,” being a mere recommendation or 
expression of hope or confidence that his 
west or only son should be brought up to 
work the farm. Ik 

% Bequest of all testator’s property real 
and personal to Ms wife, her heirs, executors, 
etc., absolutely, for ever, entertaining as I do 
the most entire and implicit confidence that 
my said dear wife will during her liie appro- 
pielate the same or the interest thereof with 
maternal discretion, pnxdence, and economy, 
as well towards the maintenance, support, and 
liberal education of our dear cMldren, as 
towards the maintenance of herself ; and that 
she will bequeath so much and such part of 
my said estate and prop ity hereby devised to 
her as may be by her Judicious management 
preserved for our family unto and equally 
D€‘twccn and amongst all and every oui dear 
child and children already bom, and who may 
hetealter be bom, that shall bo living at the 
tiimft ol her decease, and the lawful issue of 
mBk ef the said children as shall be then dead, 
In ^ual shares, but so that the issue of any ot 
the said childieu who shall have died in the 
lifetime of my said wife shall only receive in 
equal proportions, if more than one, the share 
to wliich their, his, or her deceased imrent 
would, if living, have been entitled; and if 
there should bo but one such child, or the 
ii»ue of but one such child then living, then I 
ihoulci wish the whole to be paid and tian&ferrod 
to such one child, or his oi her issue”:-— 
HeM, that the wife was not absolutely entitled 
for her own use ; that the fluid of a child dead 
at the date of the will took a share ; but that 
a grandchild who died in the lifetime of tho 
widow did not. JSmith v. Smltk 2 Jur., H. S., 
967. 

1. A testator gave all his property to liis 
Wffii her heirs, executors, administrators, and 
I lor ever; in full assurance and eon- 

' id«co that she would bripg up his children 
: 'ttto im of €od, and educate and provide 

it would have been his intention 
.lodih IM It had pleased 0od to ^are Ms life 
: .kMlate gift to tte tiife. 


and a like sum of 3,000/. in addition for the 
trouble she would have in acting as executrix, 
bequeathed all her resicluaiy peisonal estate 
and cfiects unto the said S. P., “ well knowing 
that she will make a good use, and dispose of 
it in a manner in accordance with my views 
and wishes.” The testatrix appointed S. P. 
sole executrix of her will : — Held, that S, P. 
did not take the residue for her own benefit, 
but that the words of the bequest created a 
trust, Bnggs v. Pe7imj, 3 Macn. & 0. 546 ; IB 
Jur. 93 ; 21 L. J., Ch., 265. 

Words accompanying a gift or bequest 
expressive of confidence or belief, or desire or 
hope, that a jearticular application will be 
made of such bequest, will be deemed to im- 
poit a tiust upon these conditions ; first, that 
they are so used as to exclude all option or 
discretion in the party who is to act, as to his 
acting according to them or not ; secondly, the 
subject must he certain; and thirdly, the 
objects expressed must not be too vague or 
indefinite to be enforced. Ib. 

Yagueness in the object will, unquestionably, 
furnish reason for holding that no trust was 
intended, yet this may be countervailed by 
other considerations which show that a trust 
was intended, while, at the same lime, such 
tiust is not sufficiently certain and definite to 
be valid and effectual, lb. 

It is not necessary, to exclude the legatee 
from a beneficial interest, that there should be 
a valid or effectual trust ; it is only necessary 
that it should clearly appear that a trust was 
intended. Ib. 

5. A husband, by his will, gave all Ms pro- 
perty to his wife absolutely for her own sole 
and separate use, in the full belief that she 
would so dispose theieof by deed, will, or 
otherwise, that at her death the whole might 
be equally divided between his childien, share 
and share alike : — Hold, that a precatory trust 
was created in favour of the childien. 

It mi V. Sj^eiglU, 23 W. E. 782. 

6. A testator devised his estates to his son 
and his heirs male, “ in the fullest trust and 
confidence ” that he would not do, nor permit 
to bo done, *‘any act, in law or otherwise,” 
to defeat the thereinafter declai eel trusts and 
limitations of tlio estates, but that, on the 
contiary, he would do all in Ms pow-er to 
effectuate them. He then declared how the 
estates were to go if the son died without 
issue of his body lawfully begotten, specifically 
devising one fonith portion to P. The son 
having entered into possession of the devised 
estates, suffered a recovery: — Held, that the 
words of the will did not create a trust, and 
that the entail was barred by the recovery, 
I)a7vlu7hs^.Penrliy7i (Zord% 4 L. E., App. Cas., 
51 ; 48 P. J., Oh., 304 ; 27 W. E. 173 : 39 P. T. 
683 
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7. Words of entreaty in will to* 

raise a trust on construction, v# 

2 Madd 46% U f ^ ' 

7'here can be ho ‘constructive trast, but- 
'the' intent ;tefetitor' is apparep^ ^ * 
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Willing and desiring 0. to sell, etc./’ are 
more properly words of injimction tliaii trust. 
Sill V. LonJon {Bhliop\ 1 Aik. 619. 

1, "Wlietlicr a testator uses terms expres&ive 
of Ms desire, liope, request, etc., or words of 
command, direction, etc., it is the same thing; 
in either case he intimates or expresses what 
Ms will is, and that ought to he observed, and 
to prevail. Buie {Bart) v. Stuart, 1 Bro. P. C. 
485. 

2. The words “ I desire,” or I will,” in a 
will, amount to an express devise. If a demise 
is to A. for liie, diiectuig him at his death to 
give it to B., that amounts to a devise of the 
use of it only to A. for life, remainder to B. 
Seles V. Snaltmd, 2 Vern. 467 : I're. Ch. 
200 . 

A. by will gives 300?. to B., and declares 
her will and desire that he should give the 
300?, to his daughter at his death, or sooner, 
if there be occasion for her advancement. B. 
dies eight days before A. ; and the daughter 
dies at sixteen, unmarried. The 300?. decreed 
to the administrator of the daughter. S. C. 
2 Tern. 466; Pre. Ch. 200. 

5. Codicil requiring and entreating the 
executor, who was also residuary legatee, by 
will or deed to settle and secure 500?. to be 
paid at his decease ; the testator declaring 
that he had omitted to express it in his will, 
not doubting that the executor will readily 
comply with the request ; a trust by way of 
legacy out of the assets : not a condition 
enforced independently of them. Taylor v, 
George, 2 Yes. & B. 378. 

4. Testator expressing his will and desire 
that one-third of the principal of his estate 
and effects be left entirely to the disposal of 
Ms wife among such of her relations as she 
may think proper, after the death of his 
psieis : a trust for her next-of-kin at the time 
of her death, having made no disposition, 
Bireh V. Wade, 3 Yes. k B. 198. 

6. “I give to A. 500?., and it is my will 
and desire that A. may dispose of the same 
amongst her relations, as she by will may 
think proper”: — Held, a trust for the relations 
of A„ and the 500?. well bequeathed by the 
will of A. to her sister and her sister’s children, 
though made without reference to the will of 
the first testator. ForMs v. Ball, 3 Meiiv. 
437. 

6* A testator gave all Ms property to 
trustees, and declared that he had made 
no provision for his granddaughter K. H., 
because her deceased father had, in his life- 
time, received more than Ms other children 
would become entitled to under his will. He 
then declared trusts of an equal share of his 
;property for each of his surviving children 
for their lives, with remainders to their 
childien. He then made a codicil as follows: 

** My wish, my dear daughters, is that you do 
give my dear granddaughter K, H. 1,000?,, 
and that you will be kind to B. J, And it is 
my desiie that you do give her some part of 
my table-linen and sheeting. This is my last 
wish,” By a subsequent codicil he made 
somc^ alteration in the bequest made by Ms 
wiE in favour ot one of Ms daughters, and, 
Subject thereto, confirmed Ms will:-- Held, 
|b|ii tibe second codicil confirmed the first, as 
of the will, and that the concluding 
Senfcbc of the first codicil was sufficient to 


create a bequest of the 1,000?. to K. H., and 
that, as the articles specifically given by it to 
E. 8. passed by the will to the trustees, and 
not to the daughters, so the 1,000?. was to be 
paid, not by the daughters out of their life 
interests, but by the trustees out of the testa- 
tor’s general personal estate. Shixma% v. 
Boynder, B Sim. 646. 

7. Where a testator gave his real estates, 
and also Ms residuary property, to his wife 
for life, with remainder to an infant great- 
nephew for life ; a statement in the will that 
it vas his particular wish and bequest that 
his wife and the infant’s grandfather would 
supcimtend and take care of the infant’s 
education, so as to fit him for any respectable 
profession or employment, was : — Held, under 
the circumstances and upon the effect of the 
whole instrument, to chaige the maintenance 
and education of the infant upon the interest 
taken by the testator’s widow under the will. 
I^oley V. Parry, 2 Myl. k K. 138 ; Coop, temp, 
Brough. 219. Affirmed 5 Sim. 138. 

8. A testatrix, after bequeathing property 
to her two sons, proceeded thus : “But I most 
earnestly wish that my said sons may give or 
settle their respective shares on their respec- 
tive daughters, in preference to their sons.” 
Quaere, whether these woids were imperative 
or merely precatory. Younq v. Martin, 2 Y. 
& Coll. 0, 0, 582 ; 7 Tur, 1147. 

A testator, after giving to his daughter an 
absolute power of appointment, by will, over 
certain property, recommended, though he did 
not absolutely enjoin, his said daughter to 
distribute the same at her decease amongsfc 
her daughters in equal shares Held, thafe 
these words were meiely precatory. Ih 

9. A., after bequeathing leaseholds to Ms 
wife for the remainder of his interest therein, 
bequeathed all other Ms personal estate to 
his wife for her use and benefit, she main- 
taining the children, who were at his death 
under iwentpone, and paving his debts; and 
he declared it to be his will, that although he 
had given the whole of his property to Ms 
wife, yet it was his desire that if his Children 
conducted ihemseh es to her approbation, she 
should leave such property equally amongst 
all of them. Three of the children who sur- 
vived the testator died in the lifetime of the 
widow, who by her will bequeathed her pro- 
perty to trustees, in trust to invest 200?. for 
one daughter ; and as to the residue, in trust 
for the four surviving children Held, that 
the bequest by the testator to his widow was 
not absolute, but that the obligation amounted 
to a trust; and that the bequest by the vvidow 
in favour of the four surviving cMIdren was a 
good exercise of the discretion given to her. 
JBomer v. Mnnear, 2 Gxff. 195 ; 6 Jur., H. S., 
882. 

10. A testator had a power to appoint the 
produce of a policy on his life amongst his 
children, by writing or will By will he be- 
queathed all his personal estate to his daughter 
F. By a contemporaneous writing, unatfeestecl 
and headed memorandum,” ho gave directions 
to F, as to his property, and said: **Thc money 
from the Equitable Insurance Office I would 
have equally dmded between my daughters 
F* 0, and A.,” and it also expressed his wish 
that Ms two sons should have certain In- 
tetests out of Ms own property;— Held* thib 
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the words I would have ” weie imperative, 
and not mere instriictions to F, : — Held, also, 
that F., who was not shown to have obtained 
the benefits under the will on the faith of 
any promise to distiibute the testator’s pro- 
peity according to the memorandum, was not 
bound to do so. I^rohj v. LaTidor, 28 Beav, 
601 ; 30 L J., Ob., 593. 

1. A bequest of personalty to A. and B., 
to be divided equally, with a request to A. 
that, should lie die without lawful issue, the 
property which I bequeath him shall reveit 
back to the sons of B., provided they are 
prudent and well-conducted”: — Held, that 
these words were not merely precatory, hut 
sufficiently imperative to create a tnist in 
favour of the sons of B. Be O^Bienie^ IJ. & 
L. 362j 7 In Eq. E. 171. 

2, A testator duly appointed a fund in 
favour of objects of the power absolutely, 
and he also bequeathed to them his own pro- 
perty, especially requesting them” to leave 
the Appointed fund to persons not objects of 
the power Held, that this did not raise a 
case for election; held, also, that the result 
would have been difierent, if there had been 
a different appointment of the subject of the 
power to strangers. Blaoltct v. Lauh, 14 
Beav. 482; 21 L. L, H. S., Ch., 46; 16 
Jun 142. 

8. A testator devised all his real estates to 
his son, in fee, and it was his earnest wish, 
and he particulaily requested his son to keep 
the devised estates, and all other real estates 
to which he might become entitled, and not 
to sell, alien, or dispose of the same, except 
by way of oxdiange, or tor re*iiive»ting the 
value in the pm chase of other estates ; and in 
ease his son should die without leaving issue 
male, it was his (the tostdtoi’s) anxious desire 
that he would so settle and devise the same 
that they might continue in the name ot the 
testator i—Ileld, that this did not cieate a 
valid precatory trust, and tliat the son was 
absolute owner in fee simple of the estates. 
Mml V. Oglanier^ 13 W, B. 703; 12 L. T., 
K. S„ 626 ; II Jur., H, B., 498 ; 34 L. J., Oh., 
628; 34 Beav. 613 1 GK. K. 67. 

4. Property was assigned to tiu&tces, upon 
trust, afttr the dtath of the settlor, in the 
meantime, and until his eldest son should 
atiain twenty-one, to pay the rents to the 
settlor^ wife, to be applied by her for and 
towards the maintenance of herself and all 
the then present and future born children of 
the settlor ; and the settlor declaied, that if 
and when his eldest son should attain twenty- 
one, tlie trust pioperty should be in trust for 
such eldest son, but so that the wish and 
desire of the settlor theieby declaied, that 
tlie then present and future born children of 
the settlor and his wife should participate 
with him in the same should be particularly 
oteerved Held, that a valid trust was created 
in favour of the younger children to partici- 
pate, and that it was not void for uncertainty. 

, IMard V. UMmd, 6 Jur., H. S.* 430; 29 

*i|»f Dbtf 619, 

| A tirtttor hmixig stated in Mb will that i 

I Iqfr shares Jp th# national Bank, and i 

i pJIcy, a bond $nd half an 

ive the bank to hi^ sister 
* as I and having 
igen- 


tioned, he bequeathed the remainder of those 
effects (all my just debts being paid), if any 
remain,” to his sister, adding, “and I be<y 
she will apportion between the above-named 
[naming four of his legatees], and as my 
nephew John Corbett has a less secure position 
in life than his brothers, to him such portion 
or portions as she shall see fit. I would 
also wish that she should have power to give 
some small amounts for chaiity, especially to 
L.’s family,” etc. :--Held, that his sister took 
the residue as a tiustee for the persons named, 
and not beneficially. Cordet v. Corbet 7 Ir, E 
Eq , 456. 

6. A clause in a will, appointing A. residuary 
legatee, with the desire that the residuary 
estate shall be afterwards left by her, in her 
own and the testator’s name, to charitable 
purposes, does not raise a trust, but operates 
as an absolute gift. McCulloch v. IBCtiUooL 
11 W. E. 504 ; 1 N. E. 535. 

7. A. devised to bis wife his house at G., 
and declared it to be “ his earnest wish that 
his sister should reside at G., with his wife, 
during her life Held, that there was not 
any trust created in favour of the sister. 
Graves v. Graves, 13 Ir. CIi. B. 182. 

also 1 to 3 Si6j)ra, 


6. Words of Eeeommendation or Advice, 

8. A recommendation by a testator to his 
son to continue his nephews in the occupation 
of their farms as heretofore, and so long as 
they continue to manage the same in a good 
and hnsbandman-like manner, and to duly pay 
then rents, is imperative. TihUts v. TihUts^ 
Jac. 317; 19 Ves. 656. 

A testator leaving to^ his son and heir his 
leal estates, and the residue of his personalty, 
with a recommendation to continue his 
nephew^s as tenants on an estate settled on 
the son ; the latter decreed to elect, eicher to 
continue them as tenants or to make them 
a compensation for the value of the tenancy 
out of the property given him by the testator, 
Ih 

9. Trust raised under a recommendation by 
will to a legatee to dispose of her legacy 
among cei tain persons after her death. Malm 
V. Kei{/Mey, 2 Ves. J. 529. 

Testator showing his desire, creates a trust, 
unless plain words or necessary implication 
that there is to be a discretion to defeat it. 
Id, 333. 

Trust raised under a recommendation by 
will to a legatee to dispose of her legacy 
among certain peisons alter her death. I#, 
833. 

10. Bequest to A. for life, with power, on her 
marriage, to appoint the interest to her husband 
for life, and a recommendation to dispose ot 
the principal after her own death, and the 
determination of the preceding trusts, among 
the children of B. The recommendation being 
held an absolute trust, it is a vested interest 
in all the children, subject to be devested by 
anointment; and there being no a|^intocnt|, 
Children bom after the death of the testator, 
and those who died in the life of A., are 
^totted with the rest. Malim v. Barker, 3 
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1. Words of expectation in a will, not 
amounting to recomnaendation, mil not create 
a trust. LeeJmere v. Xmf, 2 MyL & K. 197. 

2. A., by will, devises all bis estates to bis 
eldest son in tail male, with remainders over ; 
part of the property consisted of an estate in 
Jamaica, and, therefore, the testator added 
the following danse: ^‘And I recommend to 
my execntors, that all sugars, lum, and other 
plantation produce that is sent to the port of 
London be consigned to the house of C. E. & 
Go. until such time as any of my sons shall set 
up in the business of a sugar factor; then 
my desire is, that the consignment may pass 
thiough his or their hands.” 0., a natuial 
son ot the testator's, set up the business of 
a sugar factor during the minority of the 
de’visecjand accoidmgly got the consignments. 
Upon the devisee’s coming of age, C. accounted 
with him, but insisted on being entitled to his 
commission, not only upon the produce which 
he had actually sold, but also upon the produce 
which had been consigned to him, but was not 
then arrived in the port of London Held, 
that the words ot the above clause were not 
imperative, or amounted to words of bequest 
in favour of C., but were recommendatory 
only:--Heid, also, that 0. was entitled to a 
commission only upon what he had actually 
sold, and not upon what was only consigned, 
but not delivered to him. Decretal Older of 
Chancery confirmed. Bechford v. Becliford^ 4 
Bro. P. C 38. 

3. Testatrix willed that, after payment of 
her legacies, the whole of her property should 
be given to her sister Mary, to be hers indepen- 
dently of any husband ; and earnestly recom- 
mended her to take such measures as she 
might deem best for making it sure, that 
whatever she might inherit might go at her 
decease to her children : — Held, that the chil- 
dren, on their mother’s death, weie entitled to 
the property as joint tenants absolutely. Clwh 
mmxdeley v. Cholmondeley^ 14 Sim. 590. 

4. Words of recommendation in a will held 

not to amonni to a trust, Bxjj. Pmjne^ Me 
Gfeat Bailway Aet, 2 Y, & Coll. 636 ; 

7 L, J., H. S,, Exch. Eq., 1 ; 1 Jur. 818. 

5. C., having two sons, and being engaged 

in the sugar trade, devised his sugar houses, 
etc., to his eldest son; nevertheless, in case 
his eldest son should die without a son or sons 
of his body, then he recommended to him to 
gi\e and devise the sugar houses, etc., to Ms 
brother, the testator’s second son. The eldest 
son died without issue male, leaving a daughter, 
and without devising to his brother: — Held, 
not a trust for the brother, but a mere recom- 
mendation. Cmliffe V. Ambl. 586. 

6. A testator, after giving to his daughter 
an absolute power of appointment, by will, 
over certain property, recommended, though 
he did not absolutely enjoin, his said daughter 
to distribute the same at her decease amongst 
her daughters in equal shares Held, that 
these words were merely precatory. Young v. 
MaHin, 2 Y. & Coll. C. 0. 582; 7 Jur. 1147. 

7. Testator gave to his wife all his personal 
estate, relying, that if she should marry again, 
she would secure whatever she should possess 
nhder his will, for her separate' use; and he 
recommended her to give, by her will, what he 
shquld die possessed of under his will, to 
oOrtmu persons named :*—Held, that wife's 



executor was trustee for whole property 
possessed by her under the will for those 
persons named. Hormood v. West^ 1 Sim. & S. 
387 ; 1 L. J., Ch., 201. 

8. A testator bequeathed a legacy to Ms 
daughter A., and recommended her and her 
husband to settle that legacy, together with 
such a sum of money belonging to the husband 
as he should choose, for the benefit of the 
testator’s daughter and her children. The 
testator’s daughter died in Ms lifetime : — Held, 
that a trust was created as to the legacy for 
the benefit of the children, and that they were 
entitled to it in equal shares, and that the 
benefit to the children did not fail by the 
death of A. in the lifetime of the testator. 
Bord V. Bowler, 3 Beav. 146 ; 9 L. J., N. S., 
Ch , 352 ; 4 Jur. 958. 

9. A devises K. lodge and other real estates 
to trustees, in trust in aid of Ms personal 
estate, and then to convey to B. in fee; and 
by a codicil recommended B., if he chooses to 
keep the house and demesne of M., that he 
should in twelve months make over K. lodge 
to plaintiff. A. died in 1797, and the trustees 
sold no part of the real estate, nor was it 
necessary to resort to it. B. entered on the 
real estate, and resided at M., and died seised 
in 1799, having devised K. lodge to the de- 
fendant, who entered and continued seised 
ever since. On a bill filed in 1828 it was held 
that the words of the codicil were mandatory, 
but that as they only raised an implied trust 
the plaintiff was bailed by adverse possession 
sincel879. King stow (Lord) v, LoHon ( Lord\ 
2 Hog. 166. 

10. A testator by his will gave all Ms estate 
to his wife A., for her life ; and after her death 
as to 2,000/ , part thereof, he gave the same tti 
be disposed of by her will in such manner as 
she should think proper ; but recommended her 
to dispose of one half to her relations, and the 
other half to such of his leiations as she should, 
think proper. A., by will, disposed of the 
2,000/. among various peisons, some of whom 
did not belong to cither of the classes 
mentioned in the will:— Held, that the word 

recommended” did not create a binding tiust, 
and that A. had the power of disposing of the 
fund in any way that she pleased. Jolmston 
V. Bowlands, 2 Be G. & Bm. 356 ; 17 L. J , N. 
CM, 438; 12 Jm. 769. 

11. Testator devised all his real estate to his 
sister for life, remainder to her children as 
she should appoint; for want of appointment^ 
to all her children and their heirs, as tenants 
in common. His sister having two daughters, 
by a codicil, declared to be a codicil to his 
will, not then at hand, he gave one of them an 
annuity; and directing Ms annuities to be 
paid out of his 3 per cent, stock, he charged 
them on his real estate, in case of a deficiency, 
and, directing the residue of his personal 
estate to be invested in freehold lands and 
hereditaments, he recommended to his sister 
to settle and convey, or join with her husband 
in settling and conveying, all Ms estates and 
property which she might derive from Mm 
after his decease, to the use of her two 
daughters for life, in such parts, shares, and 
proportions as she should approve, with re- 
mainder to their respective issue and cross 
remainders, and the usual powers and clauses 

^ in strict settlement. The testator’s sister died 
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a fortune, ^ 


4 ’ 


in his life, and her two daughters were his 
co-heiresses. Some rea 1 estates were purchased 
between, the executions ot the will and codicil. 
As to the real estate the will is not revoked, 
but Is republished by the codicil ; and the two 
nieces are entitled to all the real estates, and 
to those directed to be purchased, as tenants 
in common in fee, Ilegghmi v. Moore, 2 Ves, J. 
6S0* 

1. The testator gave his wife 4:,000Z. “ to be 
used for her own and the children’s benefit, as 
she shall in her judgment and conscience think 
fit, being convinced that it will be di&i^osed of 
conscientiously and properly by her, for the 
purposes mentioned ; at the same time recom- 
mending her not to diminish the principal, but 
to vest it in government or freehold securities ” : 
— Held, that this was a gift to the wife for life, 
to be employed, in such manner as she should 
think fit, for the benefit of herself and the 
children, she fairly and honestly exercising 
that discretion ; and that, subject to such life 
estate, the children took an interest in the 
capital. Mart v. Triie, 18 Beav. 215 ; 23 L. J., 
€h.,l;62; 2 W. B 230 

Bee aka 1 to 3 sujjra 


t. Precatory Wor^s. When explained by the 
Context. 

% A liusband bequeathed all his furniture, 
etc., and other property to his wfife, and for 
her “to do justice to those relations on my 
side such as slie thinks woitby of remuneration, 
but under no restriction to any stated property, 
but quite at liberty to give and distribute what 
and to who she “ may please ” : — Held, that 
no precatory iriibt was created. Bond, Cole 
V. Mmres. 4 L. R , Oh. X>., 238 j 46 L. J., Oh., 
488; 25 W. B. 95. 

3. A testatrix, after directing legacies in 
certain events to fall into the residue, be- 
queathed specified articles “ and other personal 
efieots” to A. and B., in confidence that they 
would distribute and dispose of them as she 
by memorandum or otlierwise might direct, 
and appointed A, and B. her executors. By a 
codicil, she directed her “executors and 
residuary legatees” to vary certain bequests, 
and empowered them to postpone legacies, 
the interest in the meantime “ to form part of 
my residuary estate,” and gave a legacy to “ A., 
one of my executors and re&idiiaiy legatees.” 
By a second codicil, she gave a life interest to 
a legatee in a sum which, under the former 
dispositions, would have fallen into the residue, 
and stated that the alteration would make but 
little difierence, as the sum would ultimately 
fall into the residue. After authorising the 
executors to postpone the payment of legacies, 
and giving other directions, the codicil con- 
cluded thus : “ These wishes written by myself, 
andonlyconcemingtheinterestcfmyexeoutors, 
will, I feel sure, be quite sufiScient for them 
to fulfil all herein mentioned, but will perhaps 
nore correct if I sign my name in the 
ib#- oi two witesses, who are also in the 
ef each other ” Hold, that, on the 
executors would have tehen the 
to nezt of 4^ r 
ffcbhfidence**' In^the will 


by the codicils not to amount to a binding trust. 
Shepherd v, JVottidge, 2 John. & H. 766, 

4. After a devise to his daughter in fee, 
followed by a direction to keep the gardens, 
etc., in repair, a testator added, that in case 
his daughter married he strongly recommended 
her to execute a settlement, of which the will 
went on to prescribe the terms :—Held, upon 
unopposed petition, that the daughter, who 
was not married, could not convey the fee. 
Bxjh Bayne, Re Great Westera Railway, 3 
Y. A: Coll. 636 ; 7 L. J., N. S., Exch., Eq., 1 ; 1 
Jur. 818, 

5. A father gave his real and personal estate 
to his son, appointing him his executor “in 
trust for the payment, executiou, and dis- 
ohargingthe intentions and devises theieinafter 
made, and to which my property, real and 
peisonal, so devised, is hereby made subject.” 
The testator then made several bequests, and 
gave the residue of his real and personal estate 
to the son after payment of his debts, “re- 
questing him that if he should not find an 
opportunity to dispose of my freehold estate 
at Winterborn Whitchurch greatly to his 
advantage and for the benefit of his family, 
that the said estate should belong after him 
to his eldest son ” : — Held, that no trust was 
created of this estate in favour of the son’s 
family or his eldest son, but that the son took 
it absolutely. Mouse v. Mouse, 31 L. T., N. S., 
427 ; 23 W. B. 22. 

6. A testator gave all his property to his 
wife, trusting that she would use it for the 
spiritual and temporal good of herself and 
children, remembering always the church and 
poor:— Held, that the wife took absolutely. 
Curtk V. Rippon, 6 Madd. 431. 

7. A testator, by his will, gave all his real 
and personal property to his wife, “ to enjoy 
the same in the fullest and most unconstrained 
manner, subject, nevertheless, to the following 
i^rovisions.” These were legacies to relations 
of himself and oi his wife ; and he expressed 
his desire that his wife should make her will, 
and in such manner as that the whole property 
should be divided among her relations before 
mentioned, in such propoitions as she might 
think they deserved. The testator then gave 
certain directions in case his wife should be 
unable to make a will, and then said, “But 
it is my express will that the precatory clause 
or power lastly provided for is not to do away 
with, or in any the least to deprive my said 
wife fiom exercising the entire right and will 
over my said property, should she be enabled 
to carry it into effect in the way I have 
before left it to her, or in any other most 
agreeable to herself.” The testator’s widow 
made her will, giving legacies to her relations, 
but died intestate as to the residue of her 
estate: — Held, that the testator’s property 
vested absolutely in his widow, and, so far 
as the same was undisposed of by her will, 
belonged to her next of kin. MasMsun v» 
Bridge, 20 L. J., N, S., Oh., 209 ; 15 Jfir. ®8 5 
4 Be & Sm. 245. 

8. A bequest “of all my property tfiy 
husband, hoping that he will leave it 
death to my son, if he is worthy of it,” ! 
companied by the following explinatiop; 
reason for leaving all I have to dispose of 
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that I cannot now feel any certainty wliat 
sort of a character he may become. I theief ore 
leave it to my husband, in whose honour, 
justice, and parental affection I have the 
fullest confidence. If my son dies before my 
husband^ though I leave all without reservation 
to my dear husband to dispose of as he thinks 
fit, yet should my son leave any children, I 
do not doubt it will go to them from him, 
knowing his steady principles and clear judj’- 
ment of right and wrong, and his sense of 
justice,” docs not create a trust. Mafon v. 
Watts, 4 L, R., Eq., 151 ; 16 L. L, H. S., 311. 

1. Words of recommendation or desire in 
a will will not raise a trust, if such construction 
would conflict with other provisions of moie 
definite and positive impoit in the same 
instrument; but the Court will give such 
effect to them as may not be inconsi^ent with 
those provisions. Knott v. CoUee, 2 Ph. 192 

2. Testator, after giving his leal and personal 
estates to his wife in fee, said, that he had 
so pven^ the same to her unfettered and un- 
limited, in full confidence that, in her future 
disposition thereof, she would distinguish the 
heirs of his late father, by devising the whole 
of his estate, together and entiie, to such of 
his father’s heirs as she might think best 
deserved her preference Held, that no trust 
was created. Me^'editli v. lleneaqe, 1 Sim. 
542. 

3. Testator bequeathed the whole of his 
property to his wife for her life, and directed 
that upon her death one-third should devoh e 
upon his daughter, and that the other two- 
tnir^ should be at the sole and entire disposal 
of his wife, trusting that, should she not marry 
and have other children, her affection for their 
daughter will induce her to make the daughter 
, her principal heir. The widow died unmarried • 
— Held, that she took an absolute interest in 
the two-thirds under the will. Hoy y. Master, 

6 Sim. 568. 

4. Testator gave to his wife all her jewels, I 
trinkets, etc , which he added might he finally 
appropiiated as she pleased, with the sum i 
of 4,OOOZ. in money, but which sum he recom- ' 
mended her to div ide amongst certain persons in 
certain shares : — Held, by the Vice-Chancellor, 
that a trust was cieated in favour of those 
persons, to take effect after the wife’s death ; 
the Lord Chancellor, however, held the con- 
trary, on appeal. White v. Briggs, 15 Sim, 
38 ; 9 Jur. 1083. Reversed 2 Ph. 583; 15 Sim. 
300; 16 L. J., F. a, Ch., 182. 

5. A husband gave all his real and personal 
estate to his wife “ absolutely, with full power 
for her to dispose of the same as she may 
think fit for the benefit of my family, having 
full confidence that she will do so’^ — Held, 
that she took absolutely. Mwtohinson v. 
Tenant, 39 L. T., N. S., 86. a C. mm. Be 
SnfeMmmi and Tenant, 8 L. R., Ch. B,, 540 : 
26 W. R. 904. 

6. A testator gave and devised all Ms real 
and personal estate unto and to the absolute 
use of his wife, her heirs, osecutors^ admini- 
strators, and assigns, in ‘‘full confidence that 
she will do what is right as to the disposal 
thereof between my children, cither in her 
Efetime or by will after her decease ” Held, 
lhat under these words the widow took an 

^ ,|i»|0Mte interest in the property, unfettered 
trust in favotm of the children* i 


Zamde v, Bames (6 L. R., Ch., 597), Be 
llutchmson md Tenant (8 Oh. B. 640) 
Curnick v. Tueher (17 L. B., Eq., 320), and Le 
Marehant v. Be Marckant (18 L. R., Eq., 414) 
commented on. Be Adams and Kensinqtmi 
Vesirg, Be Adams 24 L. R,, Ch. D., 190*; 62 
L. J., Oh., 758 ; 48 L. T. 968; 32 W. R. 120. 


8. Other Matter!. 

7. Where a piecatory trust lias been created 
by will in fiivour of “ children,” simplieitir, 
the trustee may, in executing the trust, limit 
the shares of daughters to their separate use. 
mills V. Kymer, 7 L. R., Ch. D., 181 ; 47 L. J., 
Ch,90; 38L. T., N. S.,207. 


V. ABSOLUTE INTERESTS IN PERSONALTY 
WHERE ESTATE TAIL OR FEE-SIMPLE 
IN REALTY. 

1. General Princigdes, 7933. 

2. By Limitation to A, and his Heirs, Bteirs 

Male, or to A, for Life, Bemamder to 
liU Heirs, 79.>.). 

3. By Lumtafion to A, and the Heirs of Us 

Body, 7956. 

4. By Lbnitatimh to A, for Life, Bemainderio 

the Ileir or Heirs of hU Body, 7967. 

5. By Limitation to A. for Life, Bemainder to 

his Issue, 7969. 

6. By Limitation to A, andhU Children, 796L 

7. By Limitation to H. and hU OJfspnm, 

7962. ^ 

8. Heirlooms md Chattels Beff led ontlm Tmsts 

of Beal Hstate. Sec Sbttlemeitt, XV.— 
Trusts, V. vn. and viii. 

9. As to Limitations mhieh Confer M^ates in 

Fee or in Tail in Beatty. See XLIll* 
ante — LVL and LVII. ywf— SiiBnLBy’s 
Case, Rule m . 


1. General Principles, 

^ 8. A limitation of personal property, after a 
disposition that would raise an entail express 
or implied in real estate, is void; and the per- 
son who would be tenant in tail takes the 
absolute interest. Ckandless v. Price, 3 Ves. 
99, 

9. Words in a will which, in the case of a 

freehold estate, would have given to dedsees 
either a fee tail or a fee simple, Will, in the 
case of legatees of leaseholds, give to them un 
absolute interest. Harrismi, Be 

mercial Ballmay Co., 3 Y. & Coll 275 : 8L. 

N. S., Exeb. Eq., 28; 2 Jur, 1038, 

2, By limitation to A. and his Heirs, Heirs 
Male, or to A. for Life, Remainder to his 
Heirs. 

10. A testator, by will made in 1820, dsdsed 
and bequeathed freeholds and lea#ehold$ to- 
gether to his daughter S. for life, rsmSfedir to 
her tet and ^jther sons successively fu tail, 
remainder to her daughters as tenants in com- 
mon in tail, and « in case of default of issue 
of S., to “ the right heirs ** of S* for ever/' 
S* having married and died a widow, 
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kavmg “bad a child ‘Held, that she took an 
abaolnte interest in the leaseholds. Comfort 
V. Brown, 10 L. E., Oh. B., 146 ; 48 L. J., Ch,, 
;118; 2T W. E. 226. 

1 . A testator gives all his property to his 
daughter and her heirs, directing, at their 
decease, their debts, etc., to be paid ; he then 
gives various legacies, and bequeaths the re- 
sidue to his nephew : — Held, that the daughter 
takes the personal property absolutely, and an 
estate tail in the real property, and that the 
legacies were meant to be given only upon the 
failure of heirs of the body of that daughter. 
Widdmn V. Bodghvi, 2 L. J., Ch., 9. 

2. Devise of lOOZ., and 50Z, per annum to A. 
and his heirs, and if A. die without heirs then 
to a charity ; A. dies without issue, living the 
testator: the will void as to the whole, and 
the charity cannot take. AU.- Gen v. QilL 2 
E. W. 369. 

3 . Bequest of 2,000Z. to A., and in the event 
of her death without children to her heirs, the 
nearest relations of her great-aunt A. Held, 
that A. took an absolute interest. Yearwood v. 
Ymmmi, 9 Beav. 276 ; 10 d ur. 151. 

4^ A testator, as to all his real and personal 
estate, directed that after Ms wife’s death his 
eon J. and daughter A. should “receive its 
Ittoome, and after their decease their heirs ” : 
^Held, that they took a joint estate in fee in 
the realty, and a joint interest for their lives 
in the personalty. Berrick v. FmnUin, 37 
L, I., Ch., 908 ; 6 L. E., Eq., 693. 

6 , Bequest to A., and his heirs male, equally 
to be divided among them, share and share 
alike, constnied to A. for life, remainder to his 
children equally. Wilson v, Vansittart, Ambl. 
562. 

6 . A testator gave leasehold estate to trus- 
tees, on trust for his son Benjamin, to take 
the renis until he should attain twenty-one, 
remainder on trust to support contingent le- 
mainders; and subject thereto on trust for 
such son for life, remainder foi the hens male 
of such son ; remainder to the second and 
other sons of Beniamin, and the heirs male of 
their bodies j with remainder over of a like 
nature in favour of other children of the testa- 
tor and their sons Held, that this would 
have been an estate tail in the son of Benjamin, 
and, being personalty, he would have taken an 
absedute estate. Lems v. Jlopjnns, 3 Drew. 
668 . S. 0. wm. Zemis v. Iloplms, 6 W. E. 17, 
243. Affirmed A WiUlamsY. Lewis, 6 
II. L. Ca. 1013 ; 5 Jur., H, S., 323 ; 28 L. J., Ch., 
505; 7 W. E. 349; 3 L. T., H. S., 23. 

2b A. or Ms Bern or AssignsJJ 7. A testa- 
tor devised and bequeathed real and personal 
estate to trustees, upon trust for his wife for 
life, and after her decease to sell and divide 
the proceeds among his five children (whom 
he named), or their heirs or assigns* One of 
lie children died in the Hfetime of the testa- 
i W$ widow, leaving her husband and a son 
a daughter surviving. The husband took 
of administration to her estate, 
death of the testator’s widow 
of the produce of part of the 
had been paid into court;-— ■ 
to children was : 


25 L. T., Ch., 569; 8 Be C. M. & Q. 173 . 4 
W. E. 416. 

8 . A testator by his will devises all his real 
estate to his executors for the purposes there- 
inafter stated; and after empowering them 
either to continue his business or to dispose 
of it, he gives the profits of it in the one case, 
and the interest of the moneys arising from 
the sale in the other, and also the interest of 
the securities on which the rest of his capital 
shoiild he invested, to his daughter for life, 
her receipt to be a discharge. He then gives 
her the rents and profits of all his real estates 
during her life ; and at her decease he devises 
and bequeaths to her heirs all his estates real 
and personal as tenants in common ; if his 
daughtei has but one child, such child is to 
possess the whole ; but if she should die with- 
out issue, then at her decease he gives certain 
legacies. He next directs all his goods and 
effects to be sold, his said legacies to be paid, 
and a sum invested sufficient to purchase 1501 
a year, which is to he paid to the husband of 
the daughter. He then orders his real estates 
to be sold at the decease of his daughter, or 
at the decease of his brothers and sisters, 
according as a particular event may turn out ; 
and he gives over to certain persons all the 
residue of his personal estate, including the 
proceeds of the sale of the real estates when 
sold, and the rents of them until they are sold. 
The daughter died without having had issue ; 
— Hold, the daughter took an estate tail in 
the freeholds; that the real and personal 
estate being given over together, she took the 
personal estate absolutely ; that the annuity of 
1507. was charged both on the real and personal 
estate. Bunk v. Fenner^ 2 Euss. & M. 557. 


3. By Limitation to A. and the Heirs of 
his Body. 

9. Devise of personalty to B., and the lawful 
heirs of his body, if he should have any ; hut 
if he should die without lawful heirs, 1,0007. 
to S., and 5007. to C. ; the contingencies are 
too remote. Ait.* Gen. v. Bird, 1 Bro, C, 0. 

170. 

10. On a bequest of a sum of money to each 

of four persons named, with a proviso, “ should 
it so happen that the whole should die without 
heirs, the sum is ultimately to revert to the 
estate of the family, but should all or any of 
them die with heirs of their body, the sum of 
which they severally died possessed is to be 
continued to their heirs for ever, and not to 
revert to the estate ” :-~Held, that the legatees 
took absolutely. Brooks v. Lake (Lord), 10 
Jur. 485. ^ ^ 

11 . Devise of a personal estate to a trustee 
in trust for testator’s only son, and the heirs 
of his body, and if his son die during Ms 
minority, and without issue, then to A., and 
makes his son executor, and B. executon in 
trust for his son during the son’s min<n?ity^ 

The son lives to eighteen, and then dies without 
issue; the personal estate shall go to the 
executor of the son, and not to A. WMtnufre 
V. Weld, 1 Tern. 326; 2 Ch. to. 383; 3 Ok 
Oa 167, 

devised residue of his 
to trustees* upon » 

Ms decease,! ^ * 


I’:- 
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raise 34,0002.,^ and having out of this snm 
made a provision for maintenance of bis two 
daughters, E. and S., during their minoiities, 
directed that a moiety of interest arising from 
it should be paid to each daughter on her 
attaining twenty-one, or marrying, for her 
separate use, during the term of ninety-nine 
years, if she so long lived ; and in case either 
of ^them died, lea\ing no child or issue of a 
child, the whole of interest should be paid to 
survivor for her separate use, dining lemainder 
of term, if she so long li\ed; and sub]ect to 
these and some contingent gifts, which ne\ or 
took effect, he bequeathed the 34,000?. to his 
trustees, upon trust, after decease of his 
daughters, tor such person or persons as should, 
under subsequent limitations, be entitled to 
residue of his real ^ and peisonal estate. In 
these subsequent limitations, trustees were 
directed, upon each of his daughters attaining 
tv eiity-one or marriage, to yield up to her a 
moiety of residue of his real and personal 
estates, to hold same to her and heirs of her 
body, with remainder to other daughter and 
heirs of her body, remainder to his own right 
heirs. In suit instituted on behalf of the 
infant daughters, for administration of tes- 
tator’s estate, a decree vas made for raising 
34,000? , and personal estate proving insuffi< lent, 
part of it was raised by sale of poitions of 
real estate; afterwards S., with concuirence 
of the heir of suiviving trustee, suffered a 
recovery of her moiety of lands to use of 
herself in fee, tenant to prtsape being made, 
and uses of recoveiy declared by bargain and 
sale, in which both S. and heir of sui living 
trustee were conveying parties, but which was 
not enrolled within due time. Subsequently 
B. suffered a recovery of her moiety of* lands. 
S. died, leaving chilchcn, having rcceii^ed out 
of court moiety of pnncipal of that part of 
charge which had been raised, but without 
having taken any steps to have remainder of 
it raised. Semite, that B. and S. did not take 
estates tail in sum of 34,000? Held, 
that if B. and S. took quasi estates tail in 
34,000?. so as to be entitled to it absolutely, 
yet under ciToumslanccs of case, umaised 
portion of 8.’s moiety of charge was extin- 
guished, and unsold estates entiiely exonerated; 
that an equitable recovery is valid, though 
tenant to qwmeipe is made by bargain and sale 
not enrolled within due time. Effect, as to 
extinguishment of a charge, of conduct of 
parties who are interested both in money and 
in lands out of which money is to be raised. 
Smith V. JlpTedeneh^ I Buss. 174. 

1. Devise and bequest to A. and the heirs of 
Ms body, with limitations over in case of no 
such heirs: — Held, an estate in tail in real 
estates, and an absolute interest in personal, 
the limitations over being void; but if ex- 
pressed, if ho leaves no such heirs, it would 
he good as confined to the time of the death, 
and not after an indefinite failure of issue. 
Cfoohe V. J)e TmiAes, 9 Ves. 107. 

2. A testator bequeathed the interest of his 
residuary personalty to William and the heirs 
of his body in equal proportions, subject to a 
life annuity in favour of Sarah ; and in the 
event of William dying during the life of 
Sarah, without leaving heirs of his body, the 
lepator desired that Sarah should receive the 
Vfille Interest of such residue for her hfe, and 


at the decease of the aforesaid Sarah, William, 
and the heirs of his body, he desired that 
such re'5iduc might he allowed to accumulate 
until the interest thereof might be sufficient 
to support two pel sons for ever in a certain 
hospital —Held, that the testator’s mtention 
was to ghethe property successive, ie,, not 
to giie it to Sarah or the hospital so long as 
the heirs of the body of William should he 
unexhausted, and that, as a bequest in. such 
teims was unlawful, the gift must he constiued 
as a gift to William absoluteha JRe BaTher's 
Trusts, 62 L. J., Ch , 535 ; 48 L. T. 573. 


4. By limitation to A. for life, Bemainder to 
the Heir or Heirs of Body. 

{a') Where Corpus given, 7957. 

(5) Where Interest given, 7959, 


(a) Where Corpus given, 

3. Devise of real and. personal estate in 
trust for A , foi life, aftei wards for B. for life, 
and aftei w aids for the heirs of his body, 
afterwards for the other sons of A., successively 
in tail, taking tesldtors name; then to the 
daughters m tail, ior want of such issue io 
convey to C. in lee : B. is entitled to a con- 
veyance in tail of tile real, and to the absolute 
propel ty of the peisonal ; the intent being at 
least doubtful, the legal operation of the 
woids cannot be taken away, and, as to the 
personal, it vested absolutely by such limi- 
tation, whether so intended or not. QaHh v, 
Baldwin, 2 Tes. 016. 

4. A. devises real and personal estate to B., 
for life, with remainder to the heirs of her 
body; this limitation over is void as to the 
peisonal estate, and B. shall take it absolatoly. 
Strait on V, Payne, 3 Bro. P. C. 09. 

5. Devise to the use of the deiisor’s second 
son A. for life, without impeachment of waste, 
and from and after his decease to the heirs of 
his body, to take as tenants in common, and 
not as joint -tenants ; and in case of Ms decease 
without issue, to the devisor’s eldest son B., 
his heirs, etc. ; and in case both sons should 
die before twenty-one, over . — Held, an estate 
tail in the land, and absolute interest in 
personalty bequeathed with it, Bemet v. 
Tanherville (JEarl), 19 Ves. 170. 

6. A , by will, ^vos hank-stock, exchequer- 
onlers, and other personal estate to B. for life, 
and after his death to B.’s heir, and, for want 
of issue, to C. for life, etc. ; B. takes absolutely, 
and devise over to C. void. Chatham (BarlX 
V. ToiUU, 7 Bro. P. C. 468. 

Bequest of personalty to A, for life, and 
after A.’s death to heirs male of A.*a body for 
ever, and for want of such issue, to B. for life, 
etc. ; A. takes absolute interest, and gift over 
to B. is void. BemlUn S. C. nm, Tetlmll t. 
mu, I Madd. 488. 

7. Ecal and personal estate was devised to 
a feme covert for life, for her independent use 
and benefit, with remainder to her husband 
for life, with ** remainder to the heirs of her 
body In tail,” with remainders over ; and then 
followed a declaration in the will that all 
the aforesaid limitations were Intended by 
the testotor to be In strict settlement 
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HeM, in accordance with the certificate of the 
Oonrt of 0. P., that, subject to her husband’s 
life estate, the wife took an estate tail in the 
realty and an absolute interest in the per- 
sonalty. Douglas v. Congvm^e^ 1 Beav. 69 ; 8 
L, J., K. S., Oh., 53 ; 3 Jur. 120 ; 4 Bing., N. S., 

1 ; 5 Scott 223 ; 7 L. J., N. S., 0. P., 4. And 
see S. C. 1 Keen 410 ; 6 L, I., N, S., Oh., 51. 

1, Testatrix bequeathed a leasehold house 
and 3,0002. stock to trustees, in trust to permit 
her daughter to receive the rents and interest 
ior life for her separate use ; and from and 
immediately after her daughter’s decease, she 
gave the rents and interest to the heirs of the 
body of her daughter lawfully begotten ; but 
in case her daughter should happen to die 
without leaving any lawful issue living at the 
time of her decease, she gave the house and 
the stock over : — Held, that the daughter took 
the property absolutely. Vemlam, (^JSarl) v, 
Bathurst, 13 Sim. 374; 12 L. J., N. S., Ch., 
359; 7 Jur. 296. 

2. A testator bequeathed to Ms grand- 
‘ daughter the interest arising out of 1,6002. 
consols during her life, and at her decease to 
descend to her heirs, male or female, by pying 
to her uncle 102. per annum during his life, 
t)nt the said 1,5002. slock to be by no means 
jgHDld whatsoever, except on failure of issue, and 
then to descend to the testator’s son and his 
heirs for ever Held, that this was an ahsoluto 

bequest of the 1,6002. stock to the testator’s 
granddaughter. Oushj v. jSarveg, 17 H. J., 

€h„ m 

3, Bosiduary trust by will to apply the 
rents and profits for A. during his life, and 
afterwards for the heirs of his body if anj", 
and in default of such issue over, is an 
estate tail in the real estate, and the absolute 
interest in the personal, Mton v, Bason, 19 
Yes. 73, 

4, H. T- devised an annuity of 3002. per 
annum to his wife for life, then to accumulate, 
to make a portion for his first daughter who 
Should marry, then in older to raise portions 
for other daughters, then to remain to his 
oldest son, and on his decease, to the heirs 
niale of his body, and in case oi his having no 
issue, remainder to the next eldest son and 
Ms heir male. The daughters married in the 
life of the wife ; the eldest and two other sons 
of testator died, leaving the wife without 
issue. This is not personal estate vesting 
absolutely In the eldest son (on the principle 
that it would be an estate tail in land), neither 
does it rest as an executory de'^ise on the 
fourth son of testator, who suivived ; but it is 
an annuity, and being exhausted by the events, 
there being nobody to take it, as such, sinks 
into the residuary estate of the testator. 
UkrTier v. Turner, 1 Bro, 0. 0. 317 ; Ambl 776. 

5, A testator gave a leasehold estate to 
Iwstees during the term of thirty years, upon 
^st to receive the rents and profits and pay 

■■ debte, and, subject thereto, « to lay out and 
■ continue the same at interest, upon the best 
, , aecurity that they could get for the same, and 
; ‘3 sM aOTmulate the same yearly^ by making 
thereof principal, and to bear 
until the legacies hereinafter given 
• ' hereby made ohargeaMe 

,bc mllsfied and paid a 'and 




a sufficient sum or sums of money shall be had 
and received for that purpose by and out of 
the rents and profits of the premises ; ” then he 
bequeathed the leasehold estate to the trustees 
and their heirs for the term in him vested, 
upon trust for his son B,, until the son of his 
sonB., if he had one, should attain twenty-one, 
and then to the trustees to preserve contingent 
remainders, but to permit such son to receive 
the rents and profits during his life ; and after 
his decease, to the heirs male of such son ; and 
for want of such issue, to the second and 
other sons of the body of B., lawfully to be 
begotten, and the several and respective heirs 
male of the body and bodies of all and every 
such son and sons lawfully issuing; and in 
default of such issue, a similar limitation in 
remainder to L. ; “ and then for default of such 
issue, upon trust to receive the rents and 
profits for the use and benefit of the son of the 
testator’s daughter A. until he should attain 
twenty-one,” with similar limitations as those 
in favour of B. B. and L. died without issue : 
—Held, that B.*s son took the term absolutely. 
Williams v. Zewis, 6 H, L. Ca. 1013 ; 5 Jur., 
H. S., 323; 28 L. J., Ch., 505 ; 7 W. E. 349; 3 
li. T., N. S., 23, Affirming S. 0. mm, Zewisv, 
MjMm, 5 W. B. 17, 243. S, 0. nom, Zewis v. 
Mopjnns, 3 Brew. 688, 

Held, also, that the trust for accumulation 
was not void for remoteness. Ib. 

6. Devise of freehold and leasehold to A. 
for life, and after his death to the heirs of his 
body, their heirs, executors, etc, : — Held, this 
gives A. an estate tail in freehold, and absolute 
interest in the leasehold. Kineh v. Ward, 2 
Bim. & S. 409; 4 L. J., H. S., Ch., 28. 

7. Devise of all the rest, residue, and re- 
mainder of estate, both real and personal, 
unto A., to foe placed at interest, until her 
age of twenty-one years or day of marriage, 
and then the whole thereof, together with 
the interest accumulated thereon, to be paid 
to her, to and for her use cluring natural 
life, and from and immediately after her 
decease unto the heirs of her body lawfully 
begotten, equally to be divided between them, 
share and share alike, and in default of such 
issue, or the death of A. before her age of 
twenty-one, or day of marriage, then unto her 
(the testatrix’s) brother, is an estate for life 
in A. Jacobs v. Amyatt, 4 Bro. 0. 0. 542. 

8. Devise to A. for life, remainder to trustees, 

to preserve contingent remainders, remainder 
to the heirs of his foody, with remainder over 
for life and in tail male, declaring that the 
lespective devises to A:, etc., and their respec- 
tive heirs male, are on condition of taking the 
testator’s name; the residue of the personal 
property bequeathed to A., on attaining the 
age of twenty-four, to go over if he died under 
tw'enty-tour, without leaving any child or 
children living at or born in due time aftet 
Ms death. Codicil giving an after purchased 
leasehold for yeais for such estate and oatalJdl , 
and in such manner and form as the 
estates are devised by the will, and wfitk 'feddl', 
and subject to the like limitationsj trfim' 
oondition$, etc, A. takes an estate telj M ttf 
freehold, and the absolute iniereki id tM 
leasehold estates. Brou/ndker y, 19 

Ye§. 574i; i lieidv. 271. i « T 
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together with the furniture fclioreof, is limited 
to a feme, and such heir of !ioi body as should 
he living at her death, and in default of such 
remainder over. The female has an estate 
tail in the house, and absolute property in the 
fm nitiire. liickardsY, Bergavenny, 3 Vern. 324. 

Devise to A. for life, lemaindcr to the heir 
of his body (though in the singular number), 
is an estate tail, Ih. 


( 5 ) WkeTe Interest gimn^ 

1. Eemote limitation : demise of 4002. to be 
put out on good security for T, B , that he may 
have the interest for his life, and for the heiis 
of his body; if he dies without issue, then 
over. The whole propertfy vests in the iiist 
taker, and the limitation too remote. Butter- 
field V. Butterfield, 1 Tes. 133. 

2. Interest of a sum given to A. for life, at his 
death to devolve to the heir of his body with 
remainder ^over, vests the principal sum 
absolutely in A. Bohmson v. Mizherhertf 2 
Bro. C. C. 127, 

3. Testator directs 20,0002. which he has in 
the Three per Cents, to be firmly fixed there, 
to remain during the life of his vife for her 
to receive the interest, and after her death to 
be in the same manner firmly fixed on the 
Infant W. G., ‘‘ to be so secured that he may 
only receive the interest during liis life, and 
after his decease to the heir male of his body, 
and so on in succession to the heir-at-law, male 
or female ; ” with a direction that the principal 
sum is never to be bioken into, but the inteiest 
only to be received; “his intent being that 
theie should always be the interest to support 
the name of Cobb as a private gentleman.” 
Though the intention be manifest to give only 
a life interest to W. C., yet, there being no- 
thing to show that the word “ heir male ” was 
not used in a strictly technical sense : — Held 
that W, 0. took an absolute interest, the 
words being such as would create au estate 
tail of freehold property ; seew^ if the words 
** for life ” had been added to the words “ heir 
male,” in which case the latter -words might 
have been construed to be a mere designatio 
penmeB : — Held* the declaration that the 
principal stock should not be broken into, not 
suflicient to turn the heir into a tenant for 
life, being like an attempt at perpetual restraint 
of alienation, which in the case of land would 
not prevent the creation of an estate tail, 
Briito7i V. Tmining, 3 Meriv. 176. 

§. By lamitatioE to A, for Life, Eemainder to 
Issue. 

4. Construction of will, whether issue take 
by way of purchase or limitation. Bum v, 
Mik/mil, 1 Macld. 467, 

A residue of personal estate was directed by 
will to be divided equally amongst the tes- 
tator’s sons (named), share and share alike, 
as tenants in common, and to the issue of 
their several and respective bodies lawfully 
begotten ; but in case of the death of any or 
either of them without issue, lawfully begotten, 
living at the time of Ms or their respective 
deaths, then the part or share of Mm or them 
so dying to go to the survivors and survivor 
equally,; share vund share alikei and to the 


issue of their several and respective bodies 
lawfully begotten Held, that the bequests 
to the four sons passed absolute interests, but 
that on the death of one of such sons without 
issue, the shares suivived to his brother, Ik 

5. Devise to devisor’s wife of all his real 
and peisonal estates for her life, “ after her ” 
to A. and his male issue: “for want of male 
issue after him,” to B. and Ms male issue ; for 
want of male issue t o two others and their male 
issue. An absolute interest in A. as to the 
personal estate. Bonn v. Beiimf, 19 Ves. 545 : 
1 Meriv'-. 20. 

Bequest of personal property to a man and 
his issue is an absolute interest, but a limita- 
tion over for want of issue living at his death 
is good. lil. 547. 

6. A bequest to all the children of A. and 
their issue, share and shaie alike, and to be 
paid twelve months after the testator’s death, 
is an absolute gift to such children of A. as 
are living at the testator’s death. Butter y* 
Ommaney, 4 Russ. 70 ; 6 D. J., Ch., 54. 

7. A testator bequeathed the residue of Ms 
estate to Ms widow, in trust to apply the 
proceeds for her own use, and at her death he 
gave what should then be remaining of such 
residuary moneys equally among all the 
daughters of A. and their issue, with benefit 
of survivorship and accruer (which latter 
clause was not set forth in the bill) Held, 
that a daughter of A., who died in the lifetime 
of the widow, took no shaie, and that two 
surviving daughters took the whole residue 
absolutely. Gihls v. Tait, 8 Sim. 132; 5 D. J., 
H. S., Oh., 344. 

8. A testator bequeathed ten Pelican shares 
; to his son, and his heirs, executors, admini- 
strators, and assigns for ever, “he paying the 
profits of eight to the testator’s daughters for 
life ; ” and after their decease the daughters’ 
shares were to “return to his s/>n and his 
issue ; ” and “ in default of such insue ” there 
was a gift over to the “ daughters and their 
issue” ' Held, that subject to the life interest 
of the daughters the son was absolutely en- 
titled to the shaies. JBedges v, Mamur. 9 
Bcav. 479 ; 10 Jur. 578, 

9. A testator appointed his executors guar- 
dians of his children until they should attain 
the age of twenty-five, and he desired that all 

; his estate (which consisted of personalty only) 

I should be equally divided among his four 
I children, share and share alike. He then gave 
certain powers to his executors, and at the end 
of the will came this passage : And I hereby 
direct that all moneys inherited by my 
daughters under this will shall he placed in 
the hands of trustees appointed by their 
guardians, to be settled on them for the sole 
use of them.seives and their lawful issue ” 
Held, upon the petition of a daughter who 
attained her ago of twenty-five and was un- 
married, that she was entitled to her share 
absolutely, Samuel v. Samml^ 14 D. 8., 
Gh.,223j 9dur,222. 

10. A testator by his will gave 4,0002. to hi 
invested in stock in trust to pay the dividends 
to his daughter 8* during her coverture, and 
upon the death of G., her husband, to tensfer 
the capital to her for her sole use : but in case 
0. should survive his daughter, then in trust 
for H., F., 1., A., and W., Ms five sons, tot 
their respective issue (if toy), to Im divltit 
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among tliem in equal shares and propoitions, 
such issue to take &tirj)es and not per 
Viipvta : he also gave the icsidue of his personal 
estate to his sons H , F , E., A., and W., “ and 
Iheir respective issue (if any), such issue to 
take liPT dirpes and not per capita^ to be 
uividcd among them in equal shares and 
proportions ; the shaies of such of them as 
him 11 have attained the age of twenty-one 
years, to he paid to them respectively forth^^ ith 
after the testator’s decease ; the shares of such 
of them as should he under that age to be 
paid to them when and as they should re- 
spectively attain such age ” ; — Declared, that, 
dying in the lifetime of G., the sons of the 
testator living at buch event would he absolutely 
entiiied to the stock in equal shares, but if 
any of the sons should die in the lifetime of 
H., leaving issue, such issue, if living at the 
death of S., would he entitled to the share 
or shares of the fund which their parents 
would have been entitled to if living, such 
issue to take such shares equally among them, 
and adjudged, that the sons living at the 
death of the tCbtator took an absolute interest 
in the residue, Dictnm^ that if any of the 
sons had died in the lifetime of the testator, 
his children, living at the death of the testator, 
would have taken, by substitution, the share 
of the parent. Whether grandchildren or 
more remote descendants would take as 
issue, and in what pioportions, qn<jere, Pear^ 
mi V. Stephefi, 6 Bli. N". S, 203 ; 2 Dow k Cl. 
328. 

1. Bequest of personalty to four daughters 
*' and their issiu‘ ” • — Hoid, that they took 
absolutely. Me Stanlwpe^ 27 Bcav. 201. 

2. A testator devised i eal and personal estate 
to A, for life, with a dn action to the executors, 
after A.’s death, to divide it amongst all her 
children and their lauM issue, share and 
share alike. There was a gift ovei of the 
leaseholds to other persons, on a total failuie 
of issue of the children: — Held, that the 
children took estates tail in the realty, and 
absolute interest in the personally; and that 
cross remainders were not to be implied in 
regard to the leaseholds. Beaver v. Nowell^ 
25 Beav. 551. 

3. A testator gave a share of his estate 
to L., subject to the condition that L. should 
receive for professional services 150?. in some 
one year, and the cxecutoih weie to invest 
the principal, and pa} L, the interest ; ” and 
in the event of his death, he being at the time 
unmarried, or not leaving legal issue, or not 
having fuliilied the above condition,” then 
there was a gift over. L. never fulfilled the 
condition, but died leaving lawful issne:— 
Held, that his representatives took the share. 
Bar) V. Tkerp^ 1 Jur., N. S„ 1082. 

4. A testator gave the interest of all his 
money in the funds to his daughter, and he 

' deeired hk outstanding money to be put into 
the funds. He then desired the interest of 
the moneys directed to be put into tlie funds 
to be paid to his daughter, “ m md for her 
own proper moneys.” But In the 

event’ |i|| dying without wue, he desired 
1 ^, |||pde4 property to be divided 
j and ibeir 

wittmut issue:: 

..mk absolutely,! 


26 Beav. 608. S. C 9wm Me Andrejv,^^ 6 Jur.„ 
N. S., 114; 29 L. J., Ch., 291. 

5. Devise of a freehold estate to the testa- 
tor’s illegitimate son W., “ to have and to hold 
during the term of his natural life, and, in 
case he have issue, then it is my will they 
should jointly inherit the same after his 
decease.” In a subsequent part of the will 
the testator devised and bequeathed the rest 
and rebidiic of his effects real and personal, 
not thereinbefore disposed of, to his said son, 
“ but in case my son W. dies without issue, 
then it is my will that the whole of my pro- 
perty be ascertained ; and, after bequeathing 
ceitain legacies and annuities, the rest and 
residue ot my property, together with the 
before-mentioned annuities as they drop offy 
I give in equal proportions to A. and B. ” 
Held, that the illegitimate son took an estate 
tail in the real estate, and an absolute interest 
in the personalty. Ward v, Bevll, 1 Y. & J. 
512. 

6. The testator gave the sum of 600?. stock 
to S. T., to receive the interest during life, 
and then to her issue; but in case of her 
death without issue, the said 600?. stock to 
he divided between her father’s children by 
his second wife ; and in default of any children 
by his second wife being living at the testator’s 
death, over: — Held, that S. T. took an absolute 
interest in the sum of 500?. stock. Att.~&en. 
V. BrhfM, 2 Keen, 57; 5 L. J., N. B., Ch., 825. 

7. Gift of stock in the public funds upon 
trust to pay the dividends to the four brothers 
and two sisters of the testator in equal shares, 
for their respective lives, and after their re- 
spective deceases, to pay the dividends unto 
and amongst the eldest sons or son of his 
said broiheis, and the siiivivors or survivor of 
them, for their lives or life, in equal shares 
and proportions, upon their attaining twenty- 
one, with a provision for maintenance in the 
meantime ; and after the decease of such 
eldest sons or son, to pay the said dividends 
unto and amongst the eldest male issue only 
for the time being of their bodies, adwfinitmh 
for ever: — Held, that the bequests to the 
brothers and sisters of the testator were valid ; 
that the bequests in remainder to the four 
eldest sons of the four brothers, each of whom 
had a son living at the death of the testator, 
were valid; but that such eldest sons took 
absolute interests in their several shares of 
such stock ; that, according to the language 
of the will, the issue of the nephews would 
take, if at all, as purchasers; but if the 
limitations to their issue male should be con- 
strued as w-ords of limitation, the nephews 
would have taken a life estate only. Ilarvey 
V. Towell, 7 Hare 231 ; 17 L. J., H. B., Oh., 
217; 12 Jur, 241. 

^ 8. Testator gives the accumulation of rents 
till A. should attain twenty-one, to be laid 
out, and to permit A. to receive the intetest 
during life ; after his death, he gives the said 
moneys to the issue male of A., and in default 
to the plaintife ; A. died without issue : the 
issue would have taken as purchasers, and 
therefore the limitation to the plaintiffs takes 
place. Knight v. Mlu^ 2 Bro. 0. C. 670* 

^ 9. Devise of leaseholds on trust for A. for 
life, and afterwards to his issue male severally 
and respectively, according to their seniorities ; 
and in default to his heirs, according to their 
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seniorities ; and in default over Held, tliat 
A. took an absolute interest. Jordan v. Lowe^ 
6 Beav. 350. 

1. ^ The word “ issue ” is construed differently 
in limitations by will of real and personal 
property, because of the different order of 
succession to such property on the death 
of the owner intestate. Be WynelCs TrmtSt 
17 Jur. 588; 22 L. J., Ch., 750; 1 W. E. 426 ; 

1 Eq. Eep. 521 ; 1 Sm. & G. 427 Affirmed 18 Jur. 
659; 2 W, B. 570; 2 Eq. Eep. 1025; 23 L. J., Ch,, 
930 ; S. C. fi07n. BJesj?. H "yneh^ 5 De G. M. &: G. 188. 

J. W. bequeathed to A. M., the wife of 
E., “an annuity for her life and the issue 
from her body lawfully begotten; in failure 
of whffih, to 1 evert to my heirs ; and I request 
that K. and T. will act as trustees for the said 
A, M., so that the sard annuity may be secured 
for her sole use and benefit ” , — Held, that the 
word “ issue,” in this gift, must be construed 
a word ot purchase—that A. M. took an equit- 
able interest only for her life, and that upon 
her death the children and other issue took 
the annuity as a class in equal shares as joint 
tenants. The authority ot Lord Thuilow’s 
decision in Kmghi v. ElUs (2 Bro. C. 0. 570) 
upheld, n. 

In construing bequests of personal estate 
it is not correct to apply rules which, with 
reference to real estate, ha^e been derived 
from laws of tenure, such as that “ issue ” or 
“ heirs of the body ” shall w^erds 

of limitation ; but the intention must decide 
the construction. Per the Lord Chancellor 
and Sir G. J, Turner, L. J. Ih. 

The authorities do not bear out the general 
proposition sometimes found in the report, 
namely, that the same words in a will which 
would create an estate tail in realty will give 
the absolute interest in personalty. Per Sir 
G. J. Turner, L. d . li. 

A deed was executed in 1797, putting a 
particular construction upon the will, A. M,, 
not being a party to the deed of 1797, executed 
a deed in 1808, previously to her marriage, 
which deed recited the former deed:— Held, 
by Knight-Bruce, L. J., that, as against the 
issue of the marriage, A. M. was bound by 
that recital, and could not put an opposite 
construction upon the will. Ih. 

2. A testator gave certain leasehold houses 
to his wife for her life ; and after her decease, 
to the niece A. for life for her separate use, 
and after her decease to the issue of the body 
of A, lawfully begotten; and if A. should die 
leaving no issue, then to B, A. died, leaving 
three children : — Held, in conformity with Me 

Trmts (snj?ra), that A. took only an 
estate for life. GoUmy v. 2 W. B. 

579 ; 19 Beav. 838. 

3. Devise of real and leasehold estates 
together to A. for life, and after his death 
to the male issue of the body of A., in equal 
shares and proportions, the leaseholds being 
the bulk of the property : — Held, that A. took 
an estate tail in the freeholds, and an estate 
■for life only in the leaseholds. Jacimon v* 
CMurf, 1 John, k H. 235. 

4. A testatrix gave real and personal estate 
upon trust for all her children after they should 
attain twenty-one, share and share alike for 
theit respective lives, and after the death of 
Miy of tl^em before attaining twenty-one, upon 

m to the share of the child so djing for 


the issue of such child in equal shares and 
propoitions, and their respective heirs, execu- 
tors, administrators, and assigns, but if there 
should be but one such child who should attain 
the age of twenty-one (which event happened), 
upon trust as to the whole property for such 
child for life, with remainder in trust for the 
issue of such child, and their respective heirs, 
executors, administrators, and assigns as ten- 
ants in common : — Held, that the word issue 
was to be constiued as a word of purchase, 
and that the testatrix’s only child took an 
estate foi life with remainder to her issue as 
tenants in common in fee as to the realty, and 
absolutely as to the personalty. Bannister v, 
Bang, 17 L. T., N. S., 137. 

5. Bequest of chattel interest in houses to 
E. (who afterwaids married, but died without 
issue) for life, and to his issue in case he shall 
marry : — Held, to give a life estate only to E. 
Poster v. Wyhrants, 11 Ir. B., Eq., 40. 


6. By limitation to A. and his Children, 

6. A testator left all his property to his 
** brother B. and his children in succession : — 
Held, that this gave to B. an estate tail in the 
realty, and an absolute interest in the per- 
sonalty. Tgrone (Earl) v. Waterford (Ilarguk), 
6 Jur., N. k, 567; 29 L. J., Ch,, 486: 8 W. B. 
454 ; 1 De G. F. & J. 613. 

7. The mortgagee for a term of years, being 
in possession, devises the premises as an estate 
of inheritance to three several persons for life 
successively, with remainder to their first and 
other sons, remainders over; the remainders 
over ai e \ oid as t ending to a perpetuity. Brett 
V. Sawlmdge^ 3 Bro. P, 0. 141, 

8. Testator bequeathed two leasehold houses 
to hife sisters A. and B. during their natural 
lives, they keeping them in good repair, and 
at their death to be disposed of as follows: 
One house to descend to his sister A.’s eldest 
son or daughter, and the next heirs male or 
female, until the expiration of the lease, and 
the other house in like manner to B.’s eldest 
son or daughter, etc. . — Held, that A, and B. 
took an absolute interest in the leaseholds. 
Quiere^ whether, if it had been a devise of 
freehold, the words would have conferred a 
fee, Exj), lIarmo7iy Be Oommereial Bailmay 
Act, 3 y. & Coll. 275 ; 8 L. J., K a, Exch. Im, 
28 ; 2 Jur. 1038. 

9. A testator gave all Ms real and personal 
estate to trustees in trust, as to one moiety 
for A. for life, remainder to her children, and 
as to the other moiety for B, and her children, 
in like manner. By a codicil, he declared that 
his estates should not be divided equally 
between A. and B., but in proportion to the 
number of their children, and he left A. and 
B. jointly his residuary legatees. By another 
codicil, In order to prevent disputes, he gave 
one of his estates to A. and her heirs, and the 
other to B. and her heirs ; the number of their 
children nearly equalising the value of the two 
estates. In a subsequent codicil, he mentioned 
that he had bequeathed the first estate to A. 
and hoi children, and the second to B. and 
her children J—IIeM, that A. and B. were 
entitled to these estates for their liyes only, 
with remainders to their children, and that 
they were not entitled to the personal estate 
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Bbsolntely, tat for thoir live? only,_ with re- 
jnainders to their cbildien, aod^ in shares 

proportioiie«l to tlie nitmbei’ of^their cnilaren. 
Ii%m^idn0im v. Smdl, 1 bim. 435. 

Smit fJnU, eU., as a Word of Imitaikn in 
BewfSfi Bee XVIII mite. 


T. limitatioii to A. aad Ms Offspring. 

1, A bequest of personalty to his offspiing 
confeih upon A. an absolute interest. Ymaig 
Y, Dm'ies^ i* Jiir., N, S.» 309 ; 32 L. J Ch., 
%n\ UW.B.452. 


ABSOItJTE OB CLEAB GIFTS HOT CUT 

BOWB BY BOBBTETIL EXPBBSSIOKS 

(BBBtfGBABCY). 

2. It is a rale of the courts, in constraing 
Written instruments, that when an intexe&t 
was given^ or an estate conveyed in one clause 
of the instrument in clear decisive terms, 
such interest or estate cannot he taken away 
or cut down by laibing a doubt upon the 
extent and meaning and application ot a siib- 
Mquent danse, n<*r by inierence therefrom, 
nor by any subsequent words that aio not as 
dear and decisive as the words of the clause 
giving that Inteiest or estate. ThmMl v. 
MSk 2 Cl. & F. 22 ; B Bh. K. B8. 

A testator reiites, sefiaibih his will, the 
Interests he had in se\eial leaseholds for 
lives, smd ufter each rultal he devises the 
rents and pi oil! s of each it asehdd to his wife 
and a married daughter, and to each t>f his 
sons and uwnamed daily hteis, scieialiy anil 
lespectmdy, dr 1 1 Ming to his son E. pait of the 
prold-ieut oi Blackacie duiing the term of 
the lease, which was foi tlie lives of tiie 
fcebtator, and of h and anothfr, and deijsing 
to Ms unmarried daiighteis uonunahm clideient 
parts of the rents ot Whitiaere, in addition 
to equal shaies ghento them by the piccoduig 
clause In the rents of another estate; *‘and, 
ferlhcr, If any of the above legatees should 
die, or die itumtirriedd' M' ktt tlu‘ property 
bequeathed to them to bo divided equally 
among the simhors of them:— Held, that the 
devise to li. in Blaekacre was for the whole 
term of the lives of the miuis que rientf and 
was not, ail K.% dying unman it d, cut down to 
an estate for Hie only, by the clause of 
hurvivoiship, but that the nmds of thi' clause 
applied to tiie last-mentionedunmaniuddaugh- 
tew only. Ik 

3. A testator gave the income of all the 
residue of his propeit5% submit to two annui- 
ties, to Ms wile tor lile, and after her death 
to his son foi life, and then bequeathed (a 
iCQond time) the residue of his property to 
bk^ son, excepting all money in the funds, 
yrhich l» gave to the children of his son : — 
pg|fl, that after the death of the wife, the 
Ida tok the income of all money in the funds 
lot nk life, as well as all the residuary pro- 
■ perty, since a preceding unambiguous gift 
' be cut down by fiuksequent impheation. 
Ji^Ur,Mdl,dUT. Ga4. 

' .Where an absolute interest k given by a 
' vdPWfc vdU nob be out down exo^t by distinct 

V. m % mn) m 


5. An absolute gift in clear language, in a 
will, is not taken away unless by language 
equally clear. Jiieer v. Oldfield, 4 Be G. & 
J. 30. 

Where, therefore, a testator having made a 
provision in his will for his eldest grandson 
by a bequest of leasehold propeity, directed 
that his residuary real and personal estate 
should be equally divided between his four 
other grandchildicn in common, and declared 
that the share of each should remain vested 
in the tiustees of the will, upon trust, to 
permit him and her to receive the income for 
life, and after the decease of each, his or her 
shate to be in trust for his or her children ; 
piovided, that if the share of any one or more 
of the four grandchildren should not vest in 
any childien or child oi his or her bodj^, or in 
case the teim in the leasehold given to the 
eldest grandson should expire in his liietime, 
then and in either of such cases the eldest 
grandson should be let into and take an equal 
&are in the residuary estate intended for the 
other four giandchildren and their issue 
equally with such other grandchildren, or 
their lespective issue: — Held, that on the 
death of on© of the four younger grand- 
children, without issue, the residue lemainecl 
divided into four, and was not redistributable 
into five parts, Ih, 

6, A clear gift by will to testator’s son, on 
his attaining twenty-one, followed by limita- 
tions over, the constiuclion of which was very 
doubitul : —HGlrl, tliat the rule applied ; that 
a clear gilt cannot be cut down except by 
limit atit ms equally dear. Ma%d field v. Mand* 
fiild, 4 Blew. 147 ; 5 W. 11. 768. But see S. 0. 
on appeal, infm. 

A, by will, dated in October 1837, but 
not executed until 1844, gave his real and 
peisonal estafe to his son when he should 
h<ive attained twenty-one, subject to an 
annuity to his widow, lie then proceeded 
thus : “ But should the hand of death fall on 
my widow and nm, and my having no childien, 
01 my son any issue, my will is, that, should 
he leave a widow, she shall leceive the annual 
sum of 50/., during her widowhood, out of 
my real estates ; the residue then to bo equally 
(fivided, after paying such legacies as I may 
hereafter name, the division of propeity to be 
between my late brothei’s surviving children, 
and my sister C. B.k children, my sister E. F.k 
children, and my nieces, 0. H. and I, J., they 
paying all my son’s just debts, funeral ex- 
penses, and demands, or my wife’s should she 
be the longest liver.” At the date of the 
testator’s will his son was an infant, but when 
it was executed he had attained the age of 
twenty-six -Held (affirming 2 Be G. & d. 57 ; 
6 W. Ib 98), that the gift over of the real estate 
took effect on the son dying without issue 5 
but that in respect of the personalty the son 
was absolutely entitled, The proposition that 
where there is a clear gift in a will it k not to 
he cut flown by anything subsemiept, utijess it 
is equally clear, not approved, The subsequent 
dps© may have that effect, if it ihdtoates, 
with reasonable certainty, the iiitontion of 
the testator. S. C. on appeal S 
901 ; 9 W. II. 1 J 8 IJ. B, oi 225* 

7. Bequest of residue after deoease ql testa^ 
tor’s widow, to be divided equally among^ 
childrtn, the son’s shares to he pMd tminW"* 


I 
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ately, and as to the daughters’ to be invested 
for them for life, with remainder between all 
their children, to become vested at twenty-five, 
remaindp over ; in case of either of his daugh- 
ters having no child attaining twenty-five, to 
the children of the others who should attain 
that age : — Held, that such gift over was too 
remote and void, and that the bequest to the 
daughters in the first instance being absolute, 
and the conditional limitation not being snch 
as would legally take effect, the absolute in- 
terest remained according to the original gift. 
Ming v. Uardwich^ 2 Beav. 352 ; 4 Jnr. 2. 

1. Express bequest or power not controlled 
by the reason assigned ; which, though it may 
aid the construction if doubtful, cannot warrant 
the rejection of clear words. Cole v. Wade, 16 
Ves. 46. 

2. Testator directed trustees to invest 5,000J. 
on Government or real securities, and to pay 
the interest, etc., to his wife for life, and after 
her decease to divide the same, and pay one 
moiety to Ms son, W. W. C., and the other to 
be invested, and held, subject to the trusts 
declared concerning such share of his residuary 
estate as thereinafter bequeathed, for the use 
of his daughter, 0. 0, One part of the resi- 
duary estate the testator directed to be paid 
to his son, and the other he directed to be 
invested on Government or real securities, and 
the interest, etc., paid to the separate use of 
his daughter for life ; “ but in case either of 
them, W. W. C. or C. C., should be then dead, 
leaving lawful issue him or her surviving,” the 
testator directed that his or her share “ of or 
in the trust moneys and securities should be 
paid unto and amongst the issue of such 
deceased child or children in equal shares, 
etc. . , . Provided always, that in case either 
W. W. C. or 0. 0. should die in his lifotimc, or 
in the lifetime of his wife, without leaving 
lawful issue,” then the testator directed tliat 
the share of him ox her so dying of and in the 
trust moneys and securities respectively” 
should be paid to the survivor of lus children 
absolutely. The testator died in 1850, leaving 
his wife, and his son and daughtei, W. W. 0. 
and C. C. (each of whom haddssue one child). 
On claim as to whether W. W. G. took an 
absolute interest in the gift of the residue : — 
Held, that the direction, in case W. W. C. 
should be then dead ” meant his death in the 
lifetime of the testator ; and that as W. W, C, 
survived the testator, he took an absolute 
interest in the gift of the residue. Coomr v, 
Coojper, 1 Jur., H, S., 105 ; 3 W. E. 80. 

3. A testator gave a fund to lor life, and 
if she should die without issue (which 
happened), then to 0. and S. equally between 
them, or to the survivor, unless either of them 
should have departed this life leaving lawful 
issue, “ in which case I give the share of him 
or her so dying unto his or her children, if 
more than one, in equal proportions.” The 
testator died in 1813. G. died without issue 
in 1826 ; S. died, leaving issue, in 1851 j and 
In 1855 M. died without issue Held, that 
words introducing the gift over were ioo 
ambiguous to cut down the preceding clear 
gift to C, and S., and that the children of B. 
took notMng. M& ZarUn, 2 Jur*, H. B., 220. 

I 4. Testetor gave his house, his stock in the 
■‘hie fends, and residuary personal estate to 
^ upon trust, to let the house and 


convert the furniture and other effects into 
money, and pay the income, etc., to his wife for 
her life, and after her death upon trust to 
assign the house and pay and transfer the 
said stocks, funds, and premises to Ms nephew 
E. for his own use and benefit absolutely. An 
undated letter from the testator to R. waa 
found amongst his papers after his death, by 
which the testator purported to explain the 
intentions of his will. This letter contained 
expressions of wish that E. should be con- 
siderate and liberal to his relations, should 
have^ some one of his nephews educated as a 
physician, and bequeath to such nephew the 
greater part of the property, the interest of 
which “I now bequeath to your dear aunt, 
and after her to yourself (R.).” This letter 
was admitted to probate: — Held, that the 
absolute gift to E, contained in the will was 
not cut down by the expressions in the letter, 
which were too ambiguous to create any trust 
capable of being enforced in equity. Me 
Minchard’s Trust, 27 L. d., CM, 422: 1 L, T., 
N. S.,67: 4 Jur.,N, S., 1041. 

5, There is no foundation for the doctrine 
that if there is a limitation in a will which by 
itself gives a vested estate, and a condition 
is afterwards added, on a breach of which the 
estate is to go over, the limitation and the 
condition will be construed into a contingent 
devise. ClaveHTig v. Mlison, 7 H. L. Oa. 707 ; 
29 L. J., Oh., 762. Affirming 3 Drew. 461 ; H 
De G. M. & G. 6G2; 3 dur., H. S., 276; 26 
L. d., Oh., 335; 2 Jur., H. S., 201; 26 L. J., CM, 
274. 

A condition which is to defeat a vested 
estate must depend on an event ascertainable 
from the beginning. Xh, 

6, In construing a wffl, plain and distinct 
words are only to be controlled by words 
equally plain and distinct. Goodwin v. M%* 
Imfson, 25 Beav. 65. And see Walmsieg v. 
Moxall, 1 De G. J. & S. 605. 

7. When there is an express gift in a will, 
and there is a subsequent clause inconsistent 
with the first, but with only an implied revo- 
cation, the prior gift takes effect. XCerr v. 
Glintmi {Baroness'), 8 L, E., Eq., 462 ; 17 W. B. 
980. 

A testator having real estates subject to 
mortgages, for which he was not personally 
liable, devised his personal estate for payfu^i- 
of his debts, and the surplus to his wife 
absolutely, and in a subsequent devise Ms 
real estate directed that his trustees should 
raise by sale thereof so much as his personal 
estate should prove insufiScient for payment of 
the existing mortgages and charges upon the 
estate, and subject thereto he devised the 
estate to his sous Held, that this was not 
a revocation of the prior gift, and that the 
mortgage debts were not payable out of the 
personal estate. Ih, 

ImonshteTwg and In GemrdtJ ' 

See XIII. ante, 

JSee also XIII. ante^ and next Subdivision, 

m ABSOOTTE lOTEBESTS. HOW BAB 
OUT DOWH OTA BHdOTMEirf Mt 
OTABiTOTO mmm 

8. Where in a wiE thei^ is a general absolute 
devise of real and personal estate, and in 
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sibsequeat danse tbe testator nses language 
plainly restrictive of the absolute gift in one 
species of property, but not in words confining 
it to that one, the restriction will be held 
applicable to both, in order to carry out the 
clear intention of the testator, unless there 
exists a clear necessity for excluding the other 
from its operation. Midgen^ay v. MunUftnolit 
1 Br. & War. 84. 

1. Wliere theiewas a bequest of personalty, 
in teiins giving an absolute interest in the first 
instance to the legatees, followed by a direction 
to invest in trust for them for life, with a 
remainder to their childien that was too 
remote, it was held, that the absolute gift was 
not cut down by the subsequent direction. 
Mmg V. SardwicJi, 2 Beav. 352 ; 4 Jur. 242. 

2. Illustration of the distinction between a 
direction in a will which goes to cut down or 
qualify a prior absolute gift, and one which 
only goes to regulate the mode in which such 
gift shall be dealt with and enjoyed. GomperU 
T. mrnperiz, 2 Ph. 107 ; 16 L. J., H. S., Ch., 
23; 10 Jur. 937. 

3. If a testator leaves a legacy absolutely as 
regards Ins estate, but restrains the mode of en- 
joyment adapted to secure certain objects for the 
benefit of tlie legatee, on iailure of such objects 
the absolute gift prevails ; but if there be no 
absolute gift as between the legatee and tbe 
estate, but modes of enjoyment are prescribed 
which fail, the legacy foi ms part of the testa- 
tor's estate.^ Qmen\ the effect, on an absolute 
gift which is ambiguous, of pointing out the 
mode of enjoyment in every possible e^ent 
to which the testator's mind was turned. 
Lmmnce v. flerHcg, I Macn. & G. 551 ; 2 H. k 
Tw. 115; IlJur. 182. 

4. Bequest to a daughter of 1,000/. stock, 
and 70/, a-} ear for life, which two sums wcie 
to be under the trust ot tlie executors, and not 
to permit her to assign “her said annuities,” 
and pay the interest fiom the 1,000/. to her 
for her life, and at her decease to dh ide it 
between her children*— Held, that the daughter 
took for life only, and not an absolute interest 
subject to be defeated by the inteiests given 
to her children. Distinction between an 
absolute bequest with a subsequent gift in 
derogation, and a limited bequest followed 
by a subsequent restricted gift over. In the 
former ca.se*, the absolute gift remains upon 
failure of tlie subsequent gitt, but m the latter 
the limited bequest is not enlaiged bv such 
an CKiiit. ,^eawui v. Wufwn, 10 Beav. 200 ; 16 
h, J., K K., Ch., 404 ; II Jur. 576. 

5. ^Bequest to the children of A. B. for life ; 
but In case of death before marriage, his share 
to go to the survivois. In the margin wms 
written, “What is to become of the principal ? 
The share of the parent to be divided amongst 
the children, if any. Quare, to be pnt in 
aftenmrds in a proper manner.” The children 
of A, B. all died immarried Held, that the 
gift was for life only, and not an absolute gift 
cut down merely to admit their children. Ka?/ 
V. Whhd&r, 12 Beav. BIO. 

' residue to be equally divided 

* 1 thetes|ator*3 wife, sons, and daughters, 
neveiiif less, as to the shares of the 
vWbh were to foe placed in funds 
trustees; tbe interest to 

lor separate 

m gay# i 


the shares, to the interest of which his 
daughters should have been entitled for life, 
to their children equally, with benefit of 
survivorship. Two of the daughters haviiig 
survived the testator, died without children: 
— Held, that their representatives were 
entitled to their shares. WUttell v. Dudin, 
2 Jac. & Walk. 279. 

7. An absolute gift of residue to the testa- 
tor’s widow: —Held, to be reduced to a life 
interest only, by subsequent directions as to 
the payment of interest on money lent, to be 
made to her “ as long as she lives.” Minn, v. 
Jenkhis, i Colly. 365 ; 8 Jur. 661. 

8. Where the bequest of residuary estate 
gave absolute interests to children in their re- 
spective shares, but afterwards, by a direction 
as to those of his daughters, that a moiety of 
their shares should be settled on them for life, 
with remainder to their children : — Held, that, 
on the death of a daughter unmarried, the 
purpose of such limitation in favour of her 
children failing, her rejpresentatives were 
entitled absolutely to her interest in the 
moiety directed to be so settled. Wmekmrtk 
V. WmcJduwrth, 8 Beav. 576 ; 9 Jur. 793. 

9. Testator gave all his property to trustees, 
in trust, to invest it in securities at interest, 
for the use of his nephew, to be paid in such 
manner as tbe trustees should think fit ; and 
when the nephew should attain twenty-one, 
that the trustees should pay him the amount 
of the interest or proceeds of the money come 
to their hands, as they might think most for 
his advantage, in weekly or quarterly payments 
for his life:— Held, that the nephew took 
an absolute interest in the property. Billing 
V. Billing, 5 Sim. 232. 

10. A testator directed his trustees “to raise 
5,000/. for his daughter,” his said daughter’s 
legacy to be invested, and the interest paid 
to her for her separate use for life, with re- 
mainder to her children absolutely, but with 
power to her to appoint a life interest to her 
husband. The daughter died iinmariied: — 
Held, that she took an absolute interest in the 
legacy. Afaj/or v. Tomnsend, 3 Beav. 443 : 10 
L. J., N. S., Ch., 216 ; 5 Jur, 91. 

11. Bequest of 1,000/. to a married woman 
for her own use, nevertheless, during her life, 
to pay the dividends, during her life, for her 
sepal ate use, independent of any husband: — 
Held, an absolute interest, Gurney v. Goqqs, 
25 Beav. 334. 

12. A bequest to M. E,, testatoBs wife, of 
“ the legal interest on bonds, debentures, and 
funded property, together with household 
fupitiire, etc., to be disposed of as she shall 
think proper : *’ and in case F. E. should sur- 
vive the said M. E., that he should have *Hhe 
interest of money, and whatever does belong 
to her, that she does not dispose of :—Held, 
that H. E. having survived F. E., the absolute 
gift to her was not cut down by the subsequent 
bequest over, and that that bequest was void 
for uncertainty. BUllws v. JEastwo&d. Lb&G. 
temp^ Sugd. 270. 

13. A testatrix bequeathed her residuary 
estate to trustees upon trust for her daughter 
for life, with remainder to the “ younger 
children*’ of her said daughter, the $&rbs of 
sons to be paid at twenty-one, and thosfe of 
daughters at twenty-one or marriage ; with a 
direction to, invest the shares of daughters, and 

ii-'U J: .M.: 
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pay them the income for their separate use 
from the time of marriage or upon their 
attaining twenty-one, so that the capital of 
each daughter’s share should pass to the chil- 
dren of such daughters ; with such trusts or 
remainders, in the event of there being no such 
issue, as the trustees should think proper 
Held, that the absolute interest given to 
daughters by the first part of the will was cut 
down only in the event of theii having issue ; 
and that an unmarried daughter, aged fifty- 
six, was entitled to receive her share upon 
entering into personal lecogiiisances. Lyddo7i 

Mllhon, 18 Jnr. 1066 ; 19 Beav. 565. 

1. Where the testator directed his trustees 

to apply the interest arising from his residuary 
estate for the maintenance of all his children, 
and the suiplus to accumulate until the 
youngest should attain twenty-one, and then 
the capital to be divided into as many shares 
as there should be children then one to 

be allotted to each, and the issue of such as 
should bo then dead to take their parents’ 
shares, the shares of sons to be payable at 
twenty-one, and of daughters to remain in the 
hands of his trustees, upon trust to pay the 
interest for their lives for their separate use, 
and on the decease of such daughters leaving 
issue on the youngest attaining twenty -one : — 
Held, that a daughter living at the time when 
the youngest child attained twenty-one who 
died single, took an absolute interest in a 
share of the residue, the gift which was ab- 
solute in the first instance not being afiected 
by the direction as to settling the shares of 
the daughters having issue. Hut me v. Ilulm, 
0 Sim. m. 

2. Testator set out a schedule of his property, 
calling it 6,OOOL He then directed 1,0002. to 
be im esfcod in each child’s name, and 1,0002. 
in his wife’s ; interest to them for their life, 
and afterwards to their descendants, except 
Ms wife’s, which was, at his death, to be sold 
and divided among them, except 2002. to M. 
L’s clxild by him. Then followed in the same 
paper : The above is increased, by the work- 
ing up of stock, to 6,0002. I wish the same 
division and appropriation, except that, if any 
share falls in, it may be added to the others, 
in case the original holder shall have no 
children.” The testator died, leaving four 
daughters Held, that by the will alone, the 
daughters would have taken absolute interests; 
but that by the will and codicil together, they 
took interests which, if absolute in the first 
instance, were defeasible. Bird v. Wet^ster^ 1 
Drew. 338 ; 22 D. J., Ch„ 483. 

3. A testatrix gave her residuary personal 
estate to A. absolutely. Bhe then gave lega- 
cies to several persons after the death of A. 
Held, that tMs did not cut down A.’s interest 
in the residue to a life interest. Jewhings v, 
Sjjarrmp, 1 W. R. 297 ; 17 Jnr. 433. 

4. A testator by will, dated in 1853, gave 
the residue of his property^ to Ms three brothers 
and nephew for their lives, as tenants in 
common ; and after the decease of his brothers 
and nephew, then in trust for their heirs and 
a^ssigns, as tenants in common; provided 
always, that in case any or either of their 
children should die under twenty-one, without 
leaving issue, the share of each child so dying 
should be in trust for tbs survivors or survivor; 
hut in case any or either of such children 


should die leaving lawful issue, then the share 
of each such child to go to his or her child or 
children ; and if there should be only one such 
child of his brothers or nephew who should 
attain twenty-one or be married, then in trust 
for such child, his or her heirs and assigns for 
ever. Upon a bill for the construction of the 
will:— Held, that it must be assumed that 
there was an omission of a gift to the children 
of the testator’s brothers and nephew after 
the gift to ^ them, and that the will must be 
read as giving the brothers a fee in the first 
clause of the devise, u hich was cut clown to a 
life estate in the event of their having chil- 
dren, with a devise in fee to the children. 
iSpenee v. Hand ford, 4 Jur., H. S, 987 : 27 D. J., 
Ch., 767; 1 L. T„ N. S„ 244. 

^ 5. Gift by a testator of all the residue of 
his estate and efiect^, leal and personal, w^hat- 
soever and wheresoe\er, to his wife, aucl after 
her death to be equally divided to the children, 
should there be any; he also appointed Ms 
wife sole executrix. There weie no children: 
— Held, that the wife was absolutely entitled. 
Crozier v. Crazier, 15 L. R., Eq., 282 : 21 W. li 
398. 

6. Testator gave 40002. to his granddaughter, 
and directed his executors to pay it to her on 
her attaining twenty-one, and to apply the 
interest of it for her maintenance during her 
minority. By a codicil, he directed that Ms 
granddaughter should have only the interest 
of 2,0002. for her maintenance, until she at- 
tained twenty-three, and that the interest of 
the other 2,0002. should be accumulated, and 
that, on her attaining twonty-thiee, his ex- 
ecutors should have the whole settled upon 
her, for her life, and, after her death, to her 
child or children, in equal proportions, so that 
no husban<l of hers might spend it. The 
granddaughtcrattained twenty-three, and died 
without having had a child, and without the 
executors having made any settlement of the 
legacy: — Held, that the gift in the will was an 
absolute gilt, and that, in the events that had 
happened, it wa.s not afieci ed by the codicil. 
Belt V. Jaclmn, 1 Sim., H. S., 647. 

7. A. directed his executors to raise a legacy 
“ to or in trust for his son.” It was to be 
invested in the names of trustees, and life 
annuities were given to the son and his wife 
out of the income, and inteiests were given to 
the children of the son and to their issue, with 
gifts over Held, that there was an absolute 
gift to the son cut down to the limited extent 
of the subsequent gifts. Salmon v. Salmmf 29 
Beav. 27. 

8, A testator bequeathed his residue to his 
nieces A. and B., and he then confined the gift 
to A, and B. and their children, without com- 
prehending their husbands, unless his nieces 
should die without issue '.—Held, that A. and 
B. took for their separate use for life, with 
remainder to their children ; and that in de- 
fault the nieces took absolutely, JOamm v« 
Bowne, 16 Beav, 29. 

9, A testatrix directed her fortune to be 
divided between A. and B. K., appointing 

‘ trustees for B, K. to pay him half-yearly his 
share. By codicil, reciting that A. was dead, 
she desired that her fortune should be divided 
between R. K. and T, E,, for the use of their 
children, and when they came of age to^be 
settled upon them, share and share alike. 
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B. Kt survived tlie testatrix, and died wxtiionfc 
ever having had a child Ileld, that the gift 
to Mm by the will of a moiety was absolute, 
and that the modification introduced by the 
codicil affected it so far onlj was necessary 
to give effect to the disposition in favour of 
his children, and that this disposition having 
failed, Ihe absolute gift remained, so that his 
peiNonal repiesentatnes were entitled to Ms 
moiety. Kormmi v. Kymston^ 3 De G. F. & 
L 29; 7Jur,N.vS,129; 9W.B. SoO; 3L.T, 
N. S., 826. Affiiming 30 L. J., Ch., 189; 29 
Beav. 96 ; 9 W E. 50. 

1, A testator gave all his property, real and 
personal, to tiiistees, and diiectcd that they 
should sell his freelndd estate, and make up an 
account of his estate, so that thej might be 
able to make a division among his nine children, 
to whom he left the same in equal shares. 
After other directions, he declared that he left 
the shares of his daughters to thorn, for their 
lives, free fiom the control of their husbands, 
with power to appoint among their children, 
notwithstanding coverture. In a subsequent 
clause he directed that the shaics of his sons 
who should have attained twenty-one at the 
time of his death should forthwith vest in 
them, and that the shares of the other sons 
should vest as they should afteiwards attain 
twenty-one, and the shares of daughters on 
marriage; and that the shares of sons who 
should die under twenty-one, and of daughters 
who should die unmarried, should go amongst 
the survivors as therein mentioned. A., one of 
the daughters, married, ami died without 
having exerciwHl her powei of appointment, 
leaving one child:-— Held, that A. t<»ok an 
alisoluto interest in her share of Ibe fund. 
unur V. JPDomir, 11 Ii. Ch. U. 338. 

2. Bequest of lesidne to be dirided equallj 
Udween A„ B, C., and P, with benefit of 
siitvivorsbip between them in case of the 
death of any or eilher oi tlicm rviihout issue: 

- Held, that the gift was absolute, and the 
clause of survivorship void. v. Mdlno, 

3 lur. 36, 

I, A grandfather, by Ms will, after reference 
to the provision thereinafter made for his 
granddaughter, directed that, as to certain 
shares, until his granddaughter attained the 
age of twenty-one, or shouhl be mariied with 
cmisent, his executors should hold them upon 
trust to pay flic dividends to his daughter, but ^ 
when his gianddaughter should attain the age 
of twentj-onc, or before upon mamage with 
consent, upon trust to pay the dividends to his 
daughtei dmingher life, apait from her hus- 
btod ; and in case of hcrniairiage with consent 
then upon such mairlage he gave to his execu- 
tors such a sum of money as would, with the 
value of Ihe shares, make up 2,5004, upon trust 
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A. 8004, ** to enable him to take his father’s 
farm after his decease, if the landlord will 
consent, or to place him in any other situation 
which the trustees may think fit,” and if not, 
then the iiiteiest was to be paid to A. for life] 
with remainder to his son, if he should have 
any. A. died intestate and unmarried. No 
part of the legacy was ever paid to A* or 
applied fox hi. benefit Held, that the first 
gift to A was never taken away, except in the 
event of Ins leaving a son as above mentioned ; 
and that, he having died without a son, his 
administrator was entitled to the legacy. 
Zord V, Lord, 3 Jur., N. S., 485. 

SemUe, that the legacy did not belong to A. 
absolutely until his decease without a son. Ih 

6. A testator bequeathed one-thiid of his 
residue to his daughter, her executors, etc., to 
bo vested at twenty-one, but not to be payable 
until twenty-five. He declared it should not 
be subject to the control of any husband, but 
should devolve and be settled by deed upon 
her, as a feme sole, and that the income should 
not be anticipated, and that until her marriage 
she should only be entitled to receive the divi- 
dends, and retain the power to bequeath the 
capital by will. The daughter being un- 
married Held, that she took absolutely, 
and was entitled to payment of the fund out 
of couit on attaining twenty-one. Me Tounrfs 
SiHIement, 18 Bcav. 199. 

6. An appointment of a person as residuary 
I legatee, with a desire that the testator’s resi- 
duary estate be afterwards left in the residuary 
legatee’s and his own name to charitable pur- 
poses, is not sufficient to create a chaiitable 
trust, and to cut down the beneficial interest 
of the kgatee. McOulloGh v. MeC%Uo&K 1 
N. R. 535; 11 W. R. 504. 

7. A husband bequeathed property to his 
wife for life, wdth remainder to his sons and 
daughters, the share of the daughters to be 
vested in the bank in their own names, and 
the intciest for life to be received b}?' them to 
remain as a jointure for their use in case of 
their marrying, untouchable by their husbands, 
but to descend to their legal or nearesfc-of- 
kin ” -.—Held, that a daughter, whether marry- 
ing or not, took only a life interest, with 
remainder to her next-of-kin. liarrh v. 
Mmton, 36 L. T., N. S., 173 ; 25 W. B. 228 : 46 
L. J., Ch., 268. 

8. If a testator leaves a legacy absolutely as 
regards his estate, but restiicts the mode of 
the legatee’s enjoyment of it to secure certain 
objects for the benefit of the legatee, upon 
iailiire of such objects the absolute gift 
prevails. KelUtt v. Kellett 3 L. B., H L 
160. * 

A testator directed his trustees holding his 
real estate to levy and raise for his five 
daughtp, naming them, 1,0004 each:— Held, 
tiiat tins vms in itself an absolute provision 


the sum of 1,0004 
'ject to the provisoes 
,e., the trustees were 
;o take the interest 







as the daughter dying should appoint, and, in 
default of appointment, amongst the surviving 
children or their issue in equal shares. By a 
codicil he revoked his v?ill “ so far as the said 
sum to each of my daughters is given absolutely, 
and I declare that in the event of any of my 
daughters remaining unmarried, she shall only 
be entitled to an interest for her natural life,” 
and he then confirmed the gift, subject to 
the restriction aforesaid” : —Held, that these 
previsions clid^ not qualify the gift, except so 
far as the restiiction as to lemainmg uiimaiiied 
was conceined. Ih. 

Held, also, that, notwithstanding the revoca- 
tion, by the codicil, of the absolute gift, the 
Court bad properly declared the survivor 
entitled for her liic to a distribute e share of 
her deceased sisters’ interests in the sums 
given to them. Ib. 

A testator resided in a house at W. By his 
win he recited thiit he had made a lease of 
this house and certain lands adioining, and he 
directed his trustees to hold the house and 
lands for the lives of his five daughters and 
their survivors, subject to the yearly rent of 
21, 10s. per annum, his object being to provide 
them with a residence. By a codicil he 
declared that his (then surviving) daughteis 
should have “ the house at W., and the lands 
as laid out, fumituiG, and plate at their 
disposal”: — Held, that leading the will and 
codicil together, the surviving daughter was 
entitled to have the house and land free from 
any rent, and to ha\e the plate and furniture 
absolutely. Xb. 

1. When an absolute gift or an appointment 
in a will is attempted to bo cut down by a 
subsequent inoperative modification or restric- 
tion, the original gift icmains unaiiected by 
the intended restiiction, C7iurebillv, Churolt^ 

16 W. E. 182; B L. K., Iq., 44. 

2. Under a gift of a sum of money “ to my 
daughter J. H., to be employed for her use in 
the following manner,” accompanied by a 
direction that the fund should be invested, 
and the interest only paid to the daughter 
during her life, and, in case she slinuld marry 
and have children, then the princi])al to be 
divided amongst such children: — Held, upon 
the construe tion of the w hole will, the daughter 
having died witlioui children, that hoi perftonal 
representative, and not the residuary lesatee, 
was eiiiitlcd to the fund* Campbell v. Bronn* 
Tigg, 1 Ph, 801 ; 18 L. J., H. B , Ch., 7. 

3. When either in a setilemont or a will 


there is an absolute gift to children followed 
by a direction that the daughters’ shares shall 
be settled on themselves for life, with re- 
mainder to their childien, the daughters’ 
interests are only cut dov n for the sake of the 
children, and any daughter who dies without 
issue takes her shaie absolutely. Me Sidway 
XMl Bsfate, 37 L, T , K. B„ 457. 



4. A testati ix bequeathed personalty in trust 
for A. B. for life, and after Ms decease for 
his Issue, and on failure of his issue to U. H. S. 
and E. S., share and share alike, ‘‘ ami after 
the decease of the said F, H. B. and R. S. to 
their children share and share alike, and to 
their heirs for ever.” F. H, S. died without 
having had issue, E. S. survived him and died 
children, and A. B*, who survived them 
twthi liod, without issue. Upon a petition by 
%|tbl|ildten of E. B. for payment out of a 
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poition of the trust fund which was in court 
Held, that, upon the authorities, the bequest 
must be construed as a gift after the respective 
deaths of F. H. S. and 11. S. to their respective 
children, and that there having been an 
absolute gift to each of them in the first 
instance only cut down in favour of his children, 
iu the events which happened the fund was 
divisible in moieties bet w eon the represen fcati ves 
of F. H, S. and the childien of E. S. M& 
Ilvtcltinso}^^ Trusts, 21 L. E., Oh. B., 811 ; 61 
L.J.,Ch.,924; 47 L. T. 573. 

See also pieceding Subdivision. 

Mfeet of Clauses Ohioseious to the Mute 
against Berpptuities.l Bee Peepetuity. 

¥1X1. INTERESTS. WHETHEE FOE EIEE 
OE ABSOLUTE IH OTHEE CASES, 

5. A legacy was, after certain limitations, 

“ to reveit to the possessor of the estate ” : — 
Held, that tbe tenant for life of the estate 
took it absolutely. Mamin v. Manain, 16 Bcav. 
300. 

6. A testator, by his will, gave a legacy to 
his daughter for life, foi her separate Use 
with remaindei to her childien. By a codicil, 
headed as “ instructions to his solicitor,” to add 
to his will, he gave another legacy ‘Ho his 
daughter and children, for their sole use and 
benefit, etc., etc.,” and one-third of the residue 
“to his daughter and children for their sole 
use and benefit Held, that the daughter 
took a life interest in the gifts by the codicil. 
Cator V, Cator, 14 Beav. 403. 

7. Testator by an ungiammatical will before 
the Wills Act 1837, after giving his widow the 
rents of all the tenements and lands belonging 
to him dm mg widowhood, to be afterwards 
divided into three equal parts according to 
value between his three sons, enumeiated the 
particulars of Ms real estate, and proceeded ; 
“ My stock in trade, money, book debts, and 
what other efiocts not included m the above 
statement, to be equally divided between my 
two sons T. and W., and to pay all my lawful 
debts ” : — 'Held, that the woiehs “ according to 
value ” did not amount to a direction to sell, 
and that the three sons in the first gift took 
for life only. MUsome v, Ztmg^ 3 Jur., S„ 
1073. 

8. Testator bequeaths certain leasehold 
hereditaments to A. for life, remainder to 
B , remainder to 0. Held, that B, takes a 
life interest only in the leaseholds, Zomdah 
(Bart) V, BereMMt {ComitessX 1 Kay 640; 
23 L. J., €h.,816; 18 Jur. 811. 

9. Testator gave one-third of his residue in 
trust for Ms sister, the Interest to be paid 
to her during her life, and the principal at her 
death to go to tbe heirs of her body, share and 
share alike. The sister had five children living 
at the testator’s death Held, from the con- 
text of the will, that she took for life, with 
remainder to her children as tenants in 
common. Symen v. Msou, 16 Sim* 267. 

ID, A testator bequeathed to his wife abso- 
lutely 1001, his household furniture, etc,, and 
then bequeathed to her the interest of moneys 
invested by him in certain loan socieldes, and 
all his otner property, during her life. He 
afterwards bequeathed aH moneys helongiuf 
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to Mm M a friendly society, and in all other 
societies, to his wife absolutely ;-~Hcld, that 
the expression “all other societies”^ meant 
societies ejusdein ffeni^rhwiih that which had. 
been jnst mentioned, and that as to the moneys 
payable by the loan societies the widow took a 
life interest only in them. Jfarks v. Solomons, 

2 H. & Tw. m ; 19 L. J., N. S., Ch., 565. 

1. A testator gave the interest of his 
residuary estate to his widow* for her life, 
and directed that in case it should not be 
sufficient she should be at liberty to go to 
the principal The widow claimed the wdiole 
fund, but stated that 601 a j’-ear was the least 
she required for her maintenance. She died 
before her claim was disposed of. Upon a 
petition by her administrator: — Held, that 
she was entitled to ha’ve 601 a year made np 
to her out of the principal and that if in her 
oi dinary expenditure she left any debts they 
must alvso be satisfied. Me Pedyottl, 6 Jur., 
X a, IST; 29 L. J.,Ch., 92; 27 Beav. 583. 

2. A. gives by a codicil to B., during her 
natural life, his house in G., with all the 
hoitseholci goods found therein at the time 
of his decease. The word “ with ” so conjoins 
I he house and goods that the dc\isee can have 
no larger interest in the one than in the other. 
Zeeke v. Bemu'U, 1 Atk. 470. 

3. A testator gave his estate to four children 

In equal proportions, but his wife was to have 
**her proportionate part" for life, and it was 
given alloriivards to the four children. And 
M to ‘*tho part of his estates” thereinbefore 
given to his daughter, she was to have it tor 
life, with remainder to her children Held, 
that the “ part ** of tim daughter included her 
sbiire In the part gi\en to the wife ior life, 
and that tlicneiorc she uas only entitled to a 
hie inteicsf in it. Pn/ce, 31 Beav. 

71. 

4. Beskluary devise and bequest, alter the 
death of testatofs brother and sister, J. C. 
and H. ( lo his sister M. K., to be held by 
her, and in the etent of her decease, by lier 
trustee or trustees for the benefit of her 
daughter A. 1C, and in tbc e-vent of the death 
of A. Iv. to go among her brothers and sisters : 
--Held, to give the absolute interest to A. K. 
Abwv. i\me, 1 Jur. 792. 

5. Upon a bequest of money to be placed 
In each child’s name, the intnest to them for 
Ite, and after to their (Icscendants, with the 
sn|)< ladder! woids, “ as any share falls in”;— 
Held, the Intention was to give a life interest. 
Mini V. Webster, 1 W. R. 121 ; 1 Brew. 338 : 
22 L J., Ch., 4S3. 

6. A testatrix bequeatliod the “ interest of a 
sum of money to her eldest child for life,” and 
afterwards to devolve m succession on her 
(the testatrix’s) remaining children ; —Held, on 
the^ death of the eldest, that the others were 
entitled lor life in succession, according to 
their priority of ^e. Tmom v. Blwpherd, 10 
mr. 207 ; 16 L. J., N. 8., C< 247. 

7. A testatrix, after bequeathing certain 
petty to her two daughters and to her 
m T,, 0,, and d., gave the residue of 
‘ property to her sons T. and 0. if both 

' #1 hft decease, aitd, if either should be 
, liffluf no issue, the whole to the 
Mdi If k^th thotiM be then dead, 
“itoLi and, H 
no iMMi ten 
t 


to and amongst her daughters equally, or the 
survivor of them, or to an only surviving 
one *, but directing, if either of her sons or her 
daughters should die, leaving issue, that such I 
should take the parent’s respective share of 
the provision already made for the sons and 
daughters respectively, unless otherwise ap- 
pointed by the parent : — Held, that the word 
“piovisions” meant only the residue so dis- 
posed of, that the sons T. and G., having 
survived the testatrix, were entitled absolutely 
to the residue, Toimq v. llartm, 2 Y. & Coli. 
0. C. 582 ; 7 Jur. 1147. 

8. A father gave all his personal estate upon 
trust for his two sons “to be disposed of” as 
follows: Income to accumulate until sons 
respectively attained twenty-five, when each 
was to take to take half of the accumulations, 
or the survivor the whole; between twenty-five 
and thirty the sons or their widows were to 
receive the income. Bons on attaining thirty, 
and having children, the whole to be'paid to 
“ them ” ; if either or both should be without 
children, then they should only be entitled to 
the income. One son died unmarried in the 
testator's lifetime ; the other son attained the 
age of thirty and had a child: — Held, that he 
was only entitled to a life interest. Alien v. 
Allen, 21 W. 11. 747. 

9. Bequest of a legacy to A. to be paid at 
twenty- fix c or between twenty-one and twenty- 
five, if the executors should think proper ; and 
maintenance in the meantime, with a limitation 
over, in case A. should not receive or dispose 
of it by will or otherwise, in his lifetime : the 
limitation over held xoid. Moss v. Mo&s, 1 Jac. 
& Walk. 154. 

^ 10. A testator by his will desired that his 
wife might reside during her widowhood in 
the freehold house in which he dwelt. After 
directing his business to be carried on by Ms 
executrix (who was his wife) and his executors, 
so long as they thought expedient, he gave 
the house, stock-in-tiado, and the residue of 
his property to his executrix and executors, 
upon trust to pay the wife an annuity of 20^. 
so long as the bufeiuess should be cairied on, 
and wdieii his youngest child attained twenty- 
one, to sell the business, stock, and effects, 
together with the house, and out of the pro- 
ceeds to pay the wife during her widowhood 
an annuity of 541 lOs, instead of one of 201, and, 
subject thereto, trusts were declared for the 
benefit of the children :~Held, that the 
widow’s right to reside in the house ceased 
upon tbe sale. Chapman v. Cilberb, 4 Be G, 
M. & G. 366. 

11. A testator gave to his wife, F. H., the 
interest of all his property in the public funds 
during her life, the principal being placed in 
the names of the undermentioned trustees for 
that purpose, and he also gave to his wife all 
his other property which he might be possessed 
of at his decease, after paying his funeral ex- 
penses and^ debts, part of his funded property 
being applied for that purpose, if neoessaiy. 
On the death of his wife he gave to his 
daughter, J, H., 200^. stock 3 per cent, reduced 
annuities, and to two other ^rtons 501 3 per 
cent, reduced^^ annuities, respectiMy, aM to 
his son the residue of bis property!, paying 
tese legacies. And be appointed two persons 
bis executors and trusteed At te date of Ms 
trill te %per cent. reduce<| 
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aBnuities, bufc lie afterwards sold out that 
stock, and invested part of the produce on 
mortgage:— Held, that the gift to H. H. of 
the interest of the testator’s propoity in the 
funds was specific, and consequently adeemed 
by the sale of the stock, but that the other 
legacies were general, and that F. H. took 
only a life interest in the testator’s residuary 
estate, Hayes v. Mayes, 1 Keen, 97 ; o L. J., 
N, S., Ch., 243. 

1. Where testator bequeathed to his wife 
all his household goods, furnitiiie, iilate, linen, 
and china in his house at 1., or to the said 
house belonging, and also the said house, 
gardens, field, and land thereto belonging, so 
long as she continued his u idow and no longer; 
and he likewise gave her his jewels, etc. 
Held, that the household goods, fuiniture, 
plate, linen, and china were put under the 
same restriction as the house itself ; but that 
the Jewels were the wife’s absolute property. 
Miehards v. Daker, 2 Atk. 321 ; 9 Mod. 325. 

The putting limiting words in the first or 
last pait of a sentence makes no difierence 
as to the construction. Ib, 

A testator may give one thing to a person 
for life, together with an absolute property 
in another, unless the latter should be ap- 
purtenant to the thing before given, Ib. 

2. ^ A wife appointed 5,000^. to her daughter, 
but if she had a fortune of 25,000?. (over which 
the husband had a power of appointment), 
then she desired the 5,000?. to be divided 
between her son and daughter, desiring that 
her husband should ha\ e a life interest therein : 
— Held, that the husband took a lile estate, at 
all events. Darby v. Darby, 18 Beav. 412. 

3. G. left the residue of his property to 
trustees in trust (after the death of his wife) 
for his children who being sons should attain 
the age of twenty-one or leave issue, or heiug 
daughters should attain twenty-one or marry ; 
and if only one Uiild then for him or her ab- 
solutely. The will went on to provide that 
the children of the testator’s cliildicn should 
stand in the place of their respect! \ e parents, 
which provision was followed by clauses of 
survivorship, accruer, maintenance, and ac- 
cumulation. In the accumulation clause 
reference was made to “the parties entitled 
for life”: — Held, that the testator’s children 
took life interests only in the residue. Be 
Green, 17 W. K. 1081. 

4. Bequest to A., his executors, admini- 
strators, and assigns, but in case he shall die 
leaving lawful issue, then in trust for his 
children : — Held, that the subsequent gift cut 
down the former to a life estate. Johisimi v. 
Anfrobm, 21 Beav. 55G. 

5. Testatrix by her will devised all her fee- 
simple, freehold, and leasehold estate to K. E. 
for life, remainder to J. E. for life, with 
remainder, save a certain rent -charge, to the 
Commissioners of Charitable Donations, in 
trust to pay the head-rents and to apply the 
annual profits to certain charities Held, that 
B. E. and J. E. took beneficial interests for 
their lives. Ckariiabk Domthns ( €ovmmim~ 
m qf) V. Mspimsse, FI. & K. 1G4 : 3 Ir. B. 
B. 32i 

6. A testator gave and devised to trustees 
all his freehold, leasehold, and personal pro- 
pf^rty, upon trust to sell, and the money 
aifeiliig fiom such sale was to be invested for 



the benefit of his three daughters; the interest 
thereof to be paid to each of them for their 
lives, and on the decease of each of them one* 
half of the fund or share to be paid to the 
children of each daughter so d}ing at the a^e 
of twentv-one, and the other half to such 
grandchildren for life onljq and afterwards to 
their children at twenty-one Held, that the 
gift to the children of grandchildren was void 
for remoteness, that ilie daughters did not taki‘ 
an absolute interest, and that the undisposed- 
of portion of the real property went to tlie 
testator’s heir. Whitehead v. Bemiett, 23 
L. J Ch., 1020; 18 Jur. 140; 1 E. 400; 
1 Eq. Hep. 501. 


XLVI. Secret Trusts and Parol 
Promises made to Testators. 

I. Secret or Parol Trusts Affecting Devises 
and Begmsis, 79G9. 

II. Devises or Beguests Prevented by Promises 
made to Testator, 7973. 

III. For Charity, Sec Chaeity, V. XII. 

IV. Ineorjjoration of Documents, See II. VI. ante. 


I. SECRET OR PAROL TRTTSTS AEEECTIira 
DEVISES AKD BEQFESTS. 

7. Devise of 1,500^. to A. and B. for such 
uses as testator had declared to them, and by 
them not to be disclosed, A , in the life of B., 
w ites a letter disclosing the trust. This is 
a good declaration of the trust. Croohe v. 
Brookemg, 2 Yern. 100. 

8. A. having made his will, and his wife 
executrix, and the son prevails with the 
mother to get his father to make a new will, 
and that he might be made an executor, anil 
proiiiLses to bo a tmstec for Ids mother : trust 
decreed. Thynn v. Thynn, 1 Vein. 296. 

9. Parol admitted of declaration of devisee 
to prove she was only trustee. Strode v, 
^yinGl^ester, Dick, 397. 

10. Though there can be no parol declaration 
of a tiu&t since 29 Car. 2, yet parol evidence 
is proper in avoidance of fraud. Iluiehim v. 
Lee, 1 Atk. 448. 

11. Circumstances under which a parol trust 
of real estate will be enforced. Domhoo v. 
Conrahj, 2 J. & L. 088 ; 8 Ir. Eq. B. 670. 

12. A., by will, gave lands to S., and having 

afterwards purchased other lands, ho on Ms 
death-bed desired B., his heir-at-law, not to 
hinder S, from enjoying the new purchaserl 
lands, though he had not by any writing 
declared the trust for B. B, sutered B. to 
enjoy the lands eleven years, and then prctendetl 
he thought the after-purchased lands had 
passed by the will Decreed, that this was 
out of the Statute of Frauds, and that B. 
letting S. enjoy it so long was an execution of 
the trust, and though no express fraud was 
proved against B. (as in Lester v. Womroft, 
Collcs’s P. 0. 108), yet the possession for 
eleven years was a strong presumption that 
ho sufiEerod it in execution of the testator’s 
declaration. Marru v, Gilb. Eq. 

Bep. 11. 
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1. A certain estate was devised by will to 
one for life, remainder in tail male. By an 
unattested codicil, some annuities were 
directed to be paid by whoever inherited such 
estate. A general demurrer to a bill, which 
prayed payment of an annuity and arrears, uras 
allowed, Miidlehfooli v. Bromley ^ 2 N, E. 224 : 
9Jur.,H. S., 614; 11 W. B, 712. 

2. Tf A. devise all her personal estate to B., 
to be disposed of as B. shall think fit, and add 
by parol, **yoii may if you please give 100^. to 
my niece ; ” B., on a bill, in the answer to 
which the parol declaration is admitted, shall 
be dec reed to pay the 100?. to the niece. Nab 
V. Nab^ 10 Mod. 404. 

3. If a legatee promises a testator, that in 
consideiation of a disposition in her favour 
she will do an act in favour of a third person, 
she who undertook to do the act mnst perform 
it Brakefm^d v. TBZ/is, 3 Atk. 539. 

4. Testator gave his real and personal estate 

to Ms wife absolutely, having a perfect con- 
fidence she will act up to those views which I 
have communicated to her in the ultimate 
disposition of my propeiiy after her decease.” 
After the death of the wife intestate, a bill was 
filed by two natural children of the testator 
against Ms heir and next of kin, and also 
against his wife’s heir and administrator, 
alleging that testator, at lime of making 
will, desired his wife to give the whole of his 
property after her fleaih to the plaintiffs, and 
that she jiiomised and undertook so to do • — 
Held, that i! the plaintiffs had proved that 
allegation, a trust wou]<l have been created as 
to the whole of the property in favour of the 
plaintiffs. Poimorc^. Bnn/Uny.7 Sim. 644: 
5 L. d., K 8., CL, 266. ^ ’ 

5. A testator hcouuiths to A and B. intrust 
forcertdn puipoMS wlucb the will states to 
ha\e b(on iiill} explained to tlu^m ; on the 
same day a paper wilting is signed bv A. and 
B., in which they doclaie that the bequest is 
upon trust for six persons, whoso names are 
sMt^d, and after their signature some lines ai'e 
added in the handwiltmg of the tesiaior, by 
wliieli a seventh person (an unborn child) is 
^mitted to a sham of the legacy; upon a bill 
filed by oneof theslx peisons named in the body 
of the paper writing, the Court lecognised the 
paper wnting as a \aHd declaration of trust, 
though It had not been proved as a testamen- 
taiy papei Foutk Atfirsoll, I Ikiss. 266. 

6. A testator haung declaierl, by paid, to 

his rcsiduaiy legatee, certain trusts, to which 
he wisliod 2,000?. to be applied, aiteroa.ds 
made a codicil, stating that he had instructed 
the residuary hsmteeas to the <lisposition of 
Ms property •- Hold, that tlie pirol trusts 
could be enforced against the personal retire- 
sentative of the residuary legatee. Sevi, 
v. 13 Ir. Oh. E. 127. 

7. John B. and others file a bill alleging that 
1. B* was, at the date of his will and death, 

considerable property in places 
nuf great-uncle 

'I Ma A f postessed made 

WJ « 90 i 3 ie 4 and thereby devisedall 
w re^duary personal estate on 

^1-^* oMIdren or of 


personal estate. That E. B. died at an 
advanced age, but the plaintiff could not 
discover the time or place, and naming 
certain persons, with the defendant B. S 
as present. That a box containing the 
will and title deeds had been found by 
these parties and concealed ever since; and 
that they were in receipt of the rents, for 
which they had given false receipts under 
fictitious titles. That James B. died in 1846 
without having discovered the fraud, and that 
the plaintiff was his heir at law, and that 
the plaintiffs were unable to proceed at 
law by reason of the defendants’ possession 
of the will and title deeds. And the bill 
prayed the production and deposit and 
delivery up of the will and title deeds ; that 
the trusts might be canned out under the 
direction of the Court ; for all necessai'y 
conveyances pd transfer ; and foi an injunc- 
tion and leoeiver. Upon a general demuirer to 
this bill for want of equity —Demuirer allowed 
with costs, upon the ground that the plaintiffs 
did not allege any title to the property in 
question. Botkomley v. Smire, 4 W. R. 338 : 
3 Drew. 517 ; 2 Jur., K 153. 

8. A devise of land to A. upon the face of 
the will for his own benefit, but really upon a 
secret trust assented to by him for a charity, 
vests the legal estate in A., subject only to a 
resulting trast for the testatoi’s real repre- 
sentative. Sweeting v. SwaetimL 10 Jur.. N. S. 
31 ; 33 D. J., Ch., 2X1 ; 9 D. T.fhr. S., 783 12 
W.R.239; 3N.E.240. 

Therefore, where a testator devised his 
residuary real estate to trustees upon a secret 
agiced trust for a charity, and his heir-at-law 
was not known Held, as between the Crown 
and persons claiming under the survivin*^ 
tiustee, that the* legal estate was well clevisecf^ 
and that the former could theiefore establish 
no claim by escheat. Ih, 
s consideicd itself bound by the 25 

& 2b \ ict. c., 42 to decide the question as to 
the legal effect of the devise, and accordingly 
made a dcclaiation as to the leg*al rio*ht 
dismissed the attoiney-general from the ^it, 
and directed inquiries as to the heir. Ib 

on the face of a will there is 
nothing to show that any trust or purioose was 
intended by the testatoi other than a gift of 
the whole beneficial interest to the legatee, 
the rnamtiffs, in order to succeed in setting the 
bequest aside, must prove by evidence a trust 
expiessed, or such engagement, by words or 
by silence, as will authorise the Court to sav 
that the legatee undertook to do that which the 
law pi evented the testator from imposing unon 
her an express trust to devote the residue 
to an Illegal cMtable purpose. LoTium v. 

® 

Where the evidence, parol and documentary, 
merely proves the wishes and intentions 
of the testator, and that he refrain^* bt 
mstruction and ^premeditation from dec|arii| 

anv trust. AT* TtminAOTvirt. Jt. * ^ 








tho legat^, and also that the legatee was, 

Xf mind and dis- 

position b^it on f uldUing the testatoi’s wishes ■ 
^d intentions if she had, the power, it faUs 
^ ^ lO^blsh tte 

‘ ^ j ^ 
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perfonnance of wliicli could be compolled on 
the footing of the breach of a promifee or 
engagement which would have been binding 
on the conscience. Ih* 

Where a gift is in terms absolute, but 
accompanied with an expression of wishes in 
favour of another object, and a confidence in 
the honour and justice of the legatee, unless 
the language is so express as to he in terms im- 
perative, and to exclude all option or discie- 
tion, they cannot bind the legatee or create a 
trust. Ih. 

1. A testator gave a policy of assurance to 
two trustees, “to hold the same upon uses 
appointed by letter signed by them and 
myself.” Bo such letter existed at the date 
of the will, but the testator had previously 
asked the trustees, who had consented, to 
accept the bequest for the benefit of persons 
and objects then named bv the testator. 
Long alter the date of his will, the testator 
wrote a letter, addressed to his executors, 
stating that he had, by his will, left the 
policy to the two trustees, to be delivered up 
to them for the pmposes they had agreed to 
epry out. At the same time the ^testator 
signed an unattested memorandum, declaring 
the trusts on which the trustees were to 
hold the policy given to them by his will. 
The trustees retained the letter and the 
memorandum until after the testator’s death. 
IJpon a claim by one of the persons benefi- 
cially interested under the memorandum, 
against the executors and trustees : — Held, 
that the testator could not prospectively 
create for himself a power to dispose of 
property by an instrument not duly executed 
as a will; and that the letter would not 
operate as a gift wter vivos, and tiiat the 
trustees held the pioceeds of the policy in 
trust for the residuary legatees under the 
testator’s will. JoImso?i v. Ball, B De G. & Sm. 
85; 16 Jur. 538; 21 L. J., Oh., 210. 

2. A person gave his real and personal estate 
to trustees, on trust to sell the same, and after 
payment of his debts, to pay the same, and ho 
gave and bequeathed the same to I. (to whom ^ 
he was engaged to be married) “absolutely, | 
trusting she would carry out his wishes with | 
regard to the same, with which she was fully i 
acquainted.” Shortly before the date of his 
will the testator had verbally expressed to I, 
Ms wish that she should make certain gifts 
out of the property to be bequeathed to her, 
and she had afterw^ards written down his 
wishes for her own use, but not in the testa- 
tor’s presence Held, that I, took the property 
benefioially, but subject in part to the wishes 
which the testator had expressed to her, and 
as to which she had bound herself, Irvim v. 
Stillimfi, 38 L. X, CM, 635 ; 8 L. B., Iq., 673 ; 
17W.B.1083. 

^3. A testator, by will, gave the residue of 
Ms personal estate to trustees, upon trust to 
Ms wife for life ; and after her death, for his 
nephew R. absolutely. After his death, a letter 
in his own handwriting, but without dale, "was 
found among his papers, addressed to B,, and 
he therein, after requesting that it might be 
aeoepted in explanation of his will, lest there 
f fhopld tae^ anything not fully explanatory of 
hie intention in the terms of such will, ex-* 
pptfed a wish that his property, after the 
I ^ his wife, “should he B/s.” He also 




expressed a wish that E. should educate some 
one nephew as a physician, and bequeath to 
such nephew all, or the greater part, of the 
propeity bequeathed to ll. by the testator, 
i adding that he wished finally to benefit such 
nephew as E. might select as his successor. 
This letter was admitted to probate. The 
testator died, leaving his wife and R. sur- 
\iung. R., by will, gave the property 
bequeathed to Mm by the testator to his 
(Pu’s) brothers and sisters : — Held, that 
although the letter addressed to E. was a 
distinct testamentary instrument, it was re- 
commendatoiy only to, and not obligatory on 
E , and that it was not sufficiently definite to 
destioy the efiect of the absolute gift to R, 
coutained in the will. Be Btneikard's Trtasts, 
4 Jur., S., 1041 ; 27 L. X, Ch., 422. 

4. A testatiix ha\ing executed a will and 
thiee codicils, made a fcurtli codicil as fol- 
lows: — “I do heieby bequeath to J. B. (to 
whom I have willed my landed pioperty) also 
all my personalty, such as cash, furniture, etc., 
to be applied as I have lequested him to do.*^’ 
The wishes of the testatrix as communicated 
to J. 1>. appeared fully from his affidavit in 
the action, and in part from a memorandum 
drawm ^ up by him (but not signed by the 
testatrix) immediately before the execution 
of the codicil, and it also appeared thereby 
that the testatrix did not intend to alter her 
previous dispositions, except for the purpose 
of giving effect to her wishes as stated to 
J. B. : — Held, that the Court would give efiect 
to the trust intended to be reposed by the 
testatrix in J. B., and that he held as trustee 
for the objects specified in the will and three 
codicils, subject to the alterations contained in 
the new dispositions shown by his affidavit. 
Held, also, that the words, “ cash, furniture, 
etc.,” were not sufficient to cut down the 
general expression “all my personalty;” and 
that, therefore, the fourth codicil extended to 
and comprised the whole personal estate of 
the testatrix. Held, further, that, assuming 
that efiect could not ha\e been given to the 
trust reposed in J. B., the will and three 
codicils would nevertheless have remained in 
operation, since the fourth codicil %vould in 
that case have been executed for the puipose 
of creating new interests which faileX Held, 
also, that one of the witnesses to the codicil 
being interested under the parol trust, such 
interest failed. Be Meetwood, Bidfffeaves v, 
Brewer, 15 L. R,, Ch. B., 594 ; 49 L. J., Ch„ 
614; 29 W.R.45. 

6, A will directed a pecuniary legacy to be 
disposed of by the legatee in a manner of 
which he alone should be cognizant, and as 
contained in a memoiandum which the tes- 
tator should leave with him. It was proved 
by parol evidence that, before the execution 
of the wEl, the testator had verbally Informed 
the legatee that he intended to bequeath the 
legacy in trust tor a person whomhe then named, 
and that the legatee had consented to accept 
the legacy for this purpose, and had promised 
the testator to carry out his wishe«? respecting 
it ^The residuary legatees of the testator 
having claimed the benefit of the legacy:*— 
Held, that a valid liust for the person named 
by the testator had attached to the bequest. 
MMm % JBmmn, 10 Ir. R., Eq., 469, 

Farol evidence 1$ admissible to prove that ai 
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legacy Ea*? been bequeathed npon a secret 
trust, entirely or paitially undisclosed upon 
the face of tbe will, when, at, or before the 
execution of the will, the tiust has been 
coimnunicated by the testator to the legatee 
and has been accepted by the latter. Jh, 

1. W, shortly before his death, infoimed 
fhe wife of F. that he had confeircd gieat 
benefits upon them by his will, and begged 
the wife to make a provision of 3007. per 
annum for N., which she promised to do : — 
Ilekl, that the propeity which the wife took 
under the will, and of which 'F.^ptre 

was in the possession and enjoyment, was 
fixed with a secret trust in favour of N. JVbr^ 
fUy, Frailer, 21 W. E. 43ij 15 L. B., Eq., 318. 

2. A testator gave certain legacies to A. M. 
by his will, and by a codicil bequeathed to him 
a" stud of horses and 10,0007,, in terms im- 
porting an absolute gift, which the testator 
declared to be “ in addition to all the benefits 
given to him by my will.’* But by a letter 
addressed to, and duly leoeived and answered 
by, A. Bt, the testator stated that he had left 
a letter with his solicitor expre^^sing a wish 
that the 10,0007., which he described as left 
for that purpose, should be settled on H. M. 
and F. Bl. for their joint use in the event of 
their Intermarrying. No such letter was left 
with Ins solicitor or any one else * — Held, that 
parol evidence as to the intentions of the 
testator was not admissible. JBaiUie v. Wal- 
tmf, 17 W. E. 221. 

Held, also, that the sum of 10,0007. was 
bequeathed upon trust, and that A. M. could 
not In any ent take it beneficially. Fk 

% Where a testatrix left the lesidue of her 
propert}, including huge real estate, to joint 
tenants, and the CMdence showed that the 
joint deribees tboiigh not legally tiuslees 
<msidered themsc Ives undei a muial obligation 
to apply the propcitv to charitable puiposrs 
iiccording to the wish of the testatrix : — Held, 
that the joint devisees were trustees for the 
heir at law and next of kin of the testatrix. 
JmiS V, Sradlet) or JBmlky, 15 W. E. 297 ; 
15 Xi. T., B. B., 497 ; 3 L. II., Eq,, 035 ; 3 L. E , 
Ch., m ; 16 W. E. 713 ; 19 L. L, H. S., 106. 

^4» A„ on his dealh-bed, sent for B,, and told 
him that he had made his will, leaving all to 
B. ; and fcliat tlie will would be found in his 
desk, and a letter with it. The will and letter 
weie found in the place indicated, and by the 
will the testator’s jjropexty was left absolutely 
to B, The letter, which was addressed to B., 
commenced in the following terms : — Seeing 
so much litigation and quanelling arise in j 
consequence of property being left in many I 
hands, to prevent same in my own case I have 
thought It best to iinest the whole of mine in 
your bands, as you will see by the enclosed 
will; and, well knowing you will carry out my 
intentions to the best of your ability, I now 
state them.” Tlie letter then contained a 
number of pecuniary gifts, including a gift of 
an annuity of 107. per annum to X., and con- 
, tinned : “ After arranging for the due payment 
of tlie foregoing in whate\er manner you may 
think best, I wish the remainder of my property 
’ ti your$elf and to my brothers in equal 

^ proportions, and to be sold or not as you may 
J I t|ie h^nelit of all parties. I 

^ , do not wish yoxt to act strictly to t^i© foregoing 
, j your owh ^ 
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good judgment to do as you think I would, if 
living, and as the parties are deserving; and, 
as it IS not my wdsli that you should say any- 
thing about this document, there cannot be 
any fault found with you by any of the parties, 
should you not act in strict accordance with it.” 
To the letter was annexed a postscript, in w^liich 
A. stated that he felt that ho “ might not he 
justified in making more bequests, lest tho 
property should not turn out so as to lea\ e a 
sufficient sui*plns after paying them.” And 
the postscript concluded in these woids: 
‘‘Having written the foregoing in a hasty 
manner, and perhaps in such a way as you 
may not cleaily undei stand it, I leave it to 
yourself to carry out tho intentions as you 
may think best ; and should the property not 
yield sufficient at first to pay the annuities 
and leave a good surplus, you can defer as 
many of them as you find least deserving, and 
can best aifoid to waib until the outer paik 
becomes more productive”: — Held, that tho 
letter did not contain a trust in favour of X. 
that could be enforced in a court of equity. 
3f^Cofm'icldY. Grorjan, 1 Ir. E., Eq., 313; 17 
W. E. 961 ; 4 L. E*, H. L., 82. 

Transactions mter 5. The plaintiff, 

apprehensive of being indicted for bigamy 
(which it turned out he was not liable to be), 
conveyed real properly to the defendant, on a 
parol agreement to retransfer when the diffi- 
culty had passed. On a bill for a retransfer, 
tho defendant denied the agreement and in 
sisted on tfie Statute of Frauds, the trusts not 
being in writing : — Held, that this was a case 
of fiaud, and that the statute did not apply. 
Facies v. Ofiy, 35 Beav. 208 ; 34 L. J., Ch., 252 ; 
13 W. E. 4S1 ; 12 L. T., N. S., 789 ; 6 B. E. 391. 

6. The sole proprietor of a recipo foi making 
a medicine, assigned it on the marriage of his 
daughter to tiiistees in trust for her and her 
husb.nd for then lives, and directed that after 
their decease it should be sold for the benefit 
of then children. The mother destroyed the 
recipe, and verbally communicated the con- 
tents to the eldest son for the benefit of the 
other childien. Upon bill by some of jounger 
childien against him, he was declared” to hold 
the secret upon the trust of the settlement, 
and was decieed to account for the profits 
made by the sale of the medicine after his 
mothei’s death: and as a sale wms impracti- 
cable, an issue was directed to ascertain the 
value of the secret. Green v. Foltjlmm, 1 Sim. 

& S. 39S. S. 0. nom. Green v. Ckurelt, 1 L. J., 
Ch., 203. ' 

7. More than fifteen years before his death, 

a testator purchased two Southampton Pier 
Bonds for 5007. each, having, before the pur* 
chase, told the plaintiff that he had left her 
by his will more than her sisters, to enable her 
to subscribe to some charities, and, very soon 
after the purchase, that he had invested the 
1,0007. on the pier bond in her and his own 
name, but did not mention any trust or 
purpose.^ He privately applied the interest in 
subscribing to certain charities ; and, fourteen 
years after the purchase, mentioned in several 
letters the charities to which he wished her to 
appl;^ the interest, but said he did not intend 
to bind her by any legal document:— Held, 
that no valid trust was created, and no result- 
ing tru^t,|but that the sister was entitled ' ' 
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the fund. Wieeler v Bmlfli, 1 G!ff 300; 6 
Jur., H. S., 62 ; 20 L. J., Gh., 191 ; 0 W. E. 173. 

A voluntary grant of property inter vims, 
with the expression of a wish as to the way in 
which the grantee would apply it, but with a 
declaiation that no legal obligation was im- 
posed, does not make the grantee a tiustee ; 
and the expression of the wish without im- 
posing an obligation is enough to rebut the 
resulting trust foi want of any consideiation 
moving from the grantee. Ih, 

Gift of property inter rims, accompanied by 
expression of a mere wish by the grantor as to 
the mode of employing the property, and his 
diiection that no legal oliligation as to that 
mode of employment is intended to be imposed. 
In such a case no trust results to the grantor 
for want of valuable consideration. Ih. 


n DEVISES OR BEODISTS EREVEITTED 
BY BBOMISES MADE TO TESTATOB. 

1. Where a son promised to pay his father’s 
legacies, if he would forbear to alter his will, 
such promise shall be enforced. Chamljerlame 
V. (Jkamberlame, 2 Freem. 34. 

Semlle, it is said to be the constant course 
of the Court to make decrees upon promises 
of this nature, Ih. 

2. Provision by will increased, upon evidence 
of the testator’s request to the executor and 
residuary legatee, and his promise, upon which 
the testor refused to make a new will, and 
said he would leave it to the generosity of the 
executor. Barrow v. Greenough. 3 Ves. 162. 

3. Devise to L., in consideiation of hei pro- 
mise to give, etc , is a trust. Clifton v. Lamhe, 
Ambl. 619. 

4. Under certain circumstances verbal pro- 
mises will bind men in equity to the perform- 
ance of them ; as where a son promised his 
father to pay his sisteis’ portion*^, if ho would 
not by will direct timbei to bo felled to raise 
them. JDutto7h v. PooU, 1 Vent. 318. 

5. Belief granted on fraud, in not performing 
a promise, relying on which, the testator for- 
bore to bequeath. Chamhertain v. Agar. 2 
Ves. k B. 262. 

6. Discovery compelled where devise was 
obtained, or prevented by undertaking of 
devisee or heir, to do certain acts in fa'vour of 
individuals, and relief upon the ground of 
fraud. StioMmid v, Ahlrulge, 9 Ves. 

7. Executor promised his testator to pay 
plaintiff lOOZ. legacy, and said he need not 
put it in his will; after the testator’s death, 
he said he would not pay it. Decree for pay- 
ment out of assets. Beech v, Kennigate^ 
Ambl. 67. S. 0. mm. Meeeh v. KmmgaL 1 
Ves. J. m;l Wils. 227. 

8. A copyholder by his will intending to 
give the greatest pait of his estate to his god- 
son, and the other part to his wife, the wife 
persuades him to nominate her to the whole, 
and that she would give the godson the part 
designed for him; decioed against the wife 
notwithstanding the Statute of Frauds and : 
Peijuries. pevmisk v, Batme^ Pre. Ch. 4. 

9. A* devises land to his brother, and makes 
hint e^^eoutor, and wills, that out cf the i er- 

sfstate, and half a year’s rent of his 
estate, he should pay Ms legacies. 


j 1 ) 


and give an annuity to his nephew to maintain 
him at college. It being proved that the 
brother promised the testator to pay the 
annuity, otherwise he would have charged 
his ical estate theiewith, decreed the real 
estate to be charged with the annuity. Old- 
ham V. IJtehfkM, 2 Tern. 506 ; 2 Freem. 284, 

10 A sister, in a writing addressed to her 
brother, after stating, “ As you have kindly 
promised, if I do not make a will, my wishes 
shall be fulfilled,” expiesscd her wish tliat A, 
and others should ha\e the same therein 
specified She died intestate, and the brother 
inherited her property. There was some evi- 
dence of the brother’s having seen the writing 
in her life, and of his having afterwards 
expiessed an intention to carry his sister’s 
wishes into effect, but lie died without having 
done so Held, that there wms not sufficient 
evidence of a contract on the part of the 
brother to enable the Court to enforce the 
performance of the sister’s wishes. Chester v. 
Urwieli, 23 Beav. 407. 

11, Whether, where A., a residuary legatee* 
by artful and fraudulent mi sropre!>entations to 
the testator of the chaiacter of B., induces 
the testator to revoke a legacy given to B., 
the benefit of which revocation results to A., 
this Court has jurisdiction to affix a trust on 
A. in favour of B. to the extent of the fruit of 
the fraud possessed by A., or whether the 
matter belongs exclusively to the Ecclesiastical 
Court ; and, secondly, whether such trust can 

I be declared after a sentence of the Ecclesias- 
I tical Court, in which tiie question of undue 
i influence was in issue, Held, in the 

! affirmative by the Master of the Rolls, and in 
the negative by the Doid Ooanccllor. The 
parties thereupon appealed to the House of 
Lords. Alien v, MBIhfso7i, 1 Bh. 133; 13 
L. J, N. S., Oh,, 97; 7 Jur. 49. Reversing 
6 Beav. 469 ; 11 L. J., IST, S , Ch., 59. The judg- 
ment of the Lord Chant'cllor "was affirmed, 
a C. 1 H. L. Oa 191 ; 11 Jur. 785. 

12. A., by a \ oluntary deed, assigned all the 
personal estate which he was then, or might 
at any time afterwards, be possessed of or 
entitled to, upon trust to pay thcinteiest, etc., 
to himself fur life, and after his decease to 
such persons as he should appoint by will, 
for their lives, and subject thereto, to pay the 
principal to his next of kin who would be 
living at his decease, bis, her, or their execu- 
tors, etc. Soon aftorwaids the testator, by 
hivS will, gave some legacies, and gave the 
lesidue to the persons by name who wore his 
next of Mn at the execution of the deed, and 
at his death ; upon who.se bill, claiming tinder 
the deed, an account of the trust estate re- 
ceived by the trustees, and of the personal 
estate, etc., and to set aside the legacies, it 
was held that the power was not executed by 
the will ; but one of the plamtifls being clearly 
affected with notice, and acquiescence in the 
plan of giving the legacies, insfcad of execut- 
ing the power, the cause was ordeied to stand 
over, with liberty to file a bill to establish the 
legacies ; the Court indinirig, In case the oihit 
plaintiff could be affected with notice, at all 
events to apply the interest of the personal 
estate, during the life of the legates, in pay^ 
ment of the legacies; they were afterwanls 
paid under a compromise. Chifm v. ^amm^ 
4 Ves. 343. 
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CJnbisfosbi) of Interests in Personal Estate, 



XLVIl- Gifts over of Undisposed 
of Interests in Personal Estate. 

I, Z^fe Interest in the First Legatee, 
7974. 

II, Ahsolnte Interest in the First Lega- 
tee, 7976. . 

IIL Gift ox^er after a Life Interest rc^h 
Poxeer of Lisjwsition, 7917. 

IV, Memamders in Chattels generalhj. See 

Vested, Conting-ent, and Futuee 
Interests, XIII 

V, Gift over after an Absolute Interest. 

Death of First Dome in Life of Tes- 
tator. See XLII. 1. 14 ante. 


I IIFE INTEBESr IN THE FIEST 
lEOATEE. 

I One devises febafe sncb part of Ms personal 
estate as Ms wife shonld leave of ber sub- 
slstence shall go to his sister; devise over 

f ood. Cmell v. HaUexj, I P. W. 651; 10 
lod. 441 But see 2 Ves. 532; 1 LI. & G. 
298. 

% Testator gave his whole property to his 
v^ile, making ao express provision for Ms 
daughter ; ** hut in case of death happening to 
his wile, desired his executors to take care of 
the whole for his daughter. ’ The wife shall 
have the whole for llte only, with remainder 
absolutely to liis daughter. Wall v. Bushby, 
I Bro. a (J. 489. 

3. A tesiator directed Ms debts and funeral 
exiJenses to he paid, and gave 1o his wife 
all his estate, eftccts, goods, chattels, houses, 
lands, moneys, securities for money, due or 
growing due, evei} matter and thing whatso- 
e\t r and wlierosoevcr the same might be at the 
time of Ms decease, for her sole separate use 
and benefit; and he further dii acted that at 
her decease whatever remained of Ms estate 
and effects should go to and bo equally 
divided, share and share alike, among certain 
snecified persons, or such of them as should he 
then living : — Held, that there was a substan- 
tial gift after the widow^s death. Constable v. 
Mull, 3 Be 0. & Bm. 411 ; 13 Jur., N. S., 619 ; 
18 L. J., K. B., Oh., 302. 

Held, that the widow was entitled to an 
estate for life only in the residuaiy peisunal 
estate of the testator after payment of his 
debts and funeral and testamentary expenses. 
B.0»23L.X,Ch.,182. 

4. Gift, by will to A., and in the event of her 
death, over. By codicil the testator left all he 
possessed to A., as stated in Ms will, wishing 
her to pay certain legacies ; «and at A.’s death 
I wish ail remaining to be for the benefit of B. 
pd her children ”;—Heid, that A. took a life 
interest only, with remainder to B. and her 
fiilMreB, as joint tenants. Ite Adam, 11 Jur., 

m a, mil 14 w, li. 18; la l. t., m a, 

m f W» by will gave certain freehold and 
estates to trustees in trust for his 
wp;foi te life, and after her death he gave 
I, fmH Muougst, and between a class 

share and share alike j 
three children, share 
Aresiduary, 


wife one of the class died without issue:— 

Held, that he was not entitled absolutely to 
the share given to him, but that on his death 
without children, as the will contained no 
express words to show that an absolute interest 
was intended, the share fell into the residue. 
Waters v. Waters, 3 Jur,, N. S., 654; 29 L. T. 

310; 26L. J.,Ch.,624. 

6. B. and A., sisters, were tenants in com- 
mon of freehold and leasehold property. E. 
by her will gave all her estates and efieots, both 
real and personal, to A. absolutely, and by a 
codicil which she directed to be taken as part 
of her will she gave, after the death of A., “ all 
property of mine which may then be remaining” 
(except a house and f urnituie) “ to my brother 
W. B ” and three other persons in certain 
pioportions, “ my brother W. B. to have one- 
half of the property for his whole and sole 
disposal.” A,, who survived E. a year and 
eight months, remained in possession of the 
whole of the property, and by her will gave a 
portion of it to W. B. for life only, and after 
his death to other persons. On bill filed by 
W. B., for administration of both estates^: — 
Held, that the intention of E. was, construing 
the two instruments together, that A. should 
have a life interest only in her property. 
Bibbem v. Potter, 10 L, R., Ch. B., 733 ; 27 
W. R. 304. 

7. A testator possessed of personal property 

gave a beneficial and apparently absolute in- 
terest in it to his wife, whom he made his 
sole executrix, but with a direction that, in 
case his property should he more than she 
wanted to live on for her lifetime, she was to 
give weekly the remainder to the testator’s 
two daughters, so long as she lived; and he 
directed the whole of his property to be sold, 
and the money to bo put into the Bank of 
England in trust as might be thought best for 
her and those in trust: — Helc oiiife 

took beneficially an interesti^s was invalid; 
that the gift to the dauglit%tacy as to the 
and that there was an inte^Ktal after the 
beneficial intciest in the 1 Colly* 

widow’s death. JCudson v. 

681. i\estate after 

8. Bequest of residuary personal^ jWaniage tn 
decease of testator’s widow, or her r^phter, the 
Ms daughter’s lifetime, to Ms “dauP«edmher 
same to be always considered as ves#f^^enty-on© 
upon her attaining her age of transposition 
years, and to he subject to her dir Jr should 
thereof ; ” and in case his daughtei^ without 
die “ without attaining twenty-one, or^‘"m’* then 
disposing by her will of the property Mrt the 
over Held, upon the context, thS%entary^, 
daughter took tor life, with a testairc^ ft^^^> 
power of disposition. Morton v. 

Sim. 652; 18 L. J., H. S., Oh., 2X9; li|%ur. 

9. A testator bequeathed the residue of his 
personal estate to his widow in trust, to apply 
the interest and proceeds for her own use, and 
after her decease he gave what should be re- 
maining of such residuary moneys: unto Mid 
equally amongst all the daughters of T. B. 
and their issue, with benefit of survivorship 
and accruer. T. B.had three daughters living 
at the testator’s death. One of them died , 

thoit issue in the ’lifetime of the testator’s I j 
‘ ‘ ‘ the tt^o' olh4nsi Mdovr, | i J * 
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estate as slie might be ];)ossessed of at her 
decease by her will; and he gave the other 
moiety of such realty and personalty, as might 


and assigns ; ” but if she died intestate, then 
his will was that it should be bequeathed to 
A. and B. The wife predeceased the testator; 
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that the ttvo surviving daughters were en- 
titled to the whole of the residue absolutely, 
mhhs V. fait, 8 Sim. 132: 5 L. J., H. S., 

ch„ m, 

1. A. by his will gave all his real and 
personal estate to his wife with full power to 
sell his landed property in her lifetime, or to 
retain the same during her lifetime, and to 


remain in his wife’s possession at her death, 
to C. (but not until after his wife’s decease), 
C. predeceased the testator’s widow, who sold 
the whole leal estate and died ; but the pur- 
chaser only paid half the purchase money, on 
the doubt whether one moiety was not un- 
d-isposed of. On bill filed by 0,’s representa- 
tive: — Held, he was entitled to one moiety 
of the purchase money with 4 per cent, 
interest from the wddow’s death. Costs of the 
plaintiff out of the moiety of the purchase 
money, the purchaser and widow’s executor 
paying their own costs. FhiUm v. Pomll, 3 
W. K. 3. 

2. Testator, reciting his intention to dispose 
of all his propel ty, and that his daughter was 
likely to die (of a violent distemper), left his 
wife, if she died, the leveiiue and dividends 
of such pioperty ; but if his daughter lived, 
directed that his wife should only have her 
dower, giving the residue and dividends to 
that daughter; if she died without children, 
testator gave his brother “ all that should be 
left : ” the daughter survived the testator, but 
died of the same illness without issue : — Held, 
that the mother was still entitled for life, 
and that the words “what should be left” 
constituted a good residuary bequest to the 
brother. JDuIianiel v. Ardoviri^ 2 Ves. 162. 


II. ABSOIUTE INTEREST IN THE FIRST 
lEGATEE. 

^ 3. Wife, having a power to dispose, by will 
signed and sealed by her, of 800^. in the hands 
of trustees, having made a will, agreeably to 
the power, aftei wards makes a testamentary 
paper, by which she gives it to her husband, 
but so much as shall be remaining at Ms 
death, etc., to her brother and sisteis. This 
paper is not sealed, found annexed to the will 
by a wafer, and is on a stamp; — Held, that 
it vested absolutely in her husband, and it was 
decreed to be paid to him, tlie property not 
being suificiently certain to raise a trust. 
Strange v. Bamari^ 2 Bro. 0, 0, l>$5. 

4. Gift by will to A,, to be paid to Mm at 
twenty-one, with a bequest over, in the event 
of dying under that age, or afterwards with- 
out heirs, and intestate ;~Held, an absolute 
interest In A., on his attaining twenty-one. 
0i4hUH V. Burner i Jac. 41S. 

6* J. gives the residue of Ms estate to his 
daughter 0,, to dispose of a8 she shall think 
fit; but if she should die unmarried, or infcea** 
then what was loft to her should go 
^ brother’s children. 0. possessed this 
j flirty and disposed of it in making pur- 
taking securities in her own name. 


8he afterwards died intestate and unmarried; 
— Held, that all her personal estate belonged 
to her next of kin; and that no part oi it 
could be considered as the specific personal 
estate of her father, or go to his brother’s 
children. LigMume v. 3 Bro. P. 0. 
2:50. 

6. A testator bequeathed his residuary estate 


— Held, independently of that circumstance, 
that the gift over, after an absolute interest, 
was void. Hughes v. BUis, 20 Beav. 103; 1 
Jur., N. S., 316; 24 L. J., Oh., 351; 3 W* B. 
310. 

7. A testator gave real and personal estate 
upon trust for the benefit of his son to vest in 
him on his attaining twenty-one. He then 
directed that in case his son should die under 
twenty-one, or, having attained twenty-one, 
should not have made a v\ill, then the pro- 
perty should go over. The son attained 
twenty-one, and died intestate .-—Held, that 
the real and personal estate vested in Mm 
absolutely at twenty-one, and that, there- 
fore, the devise over was repugnant and 
void. Holmes v. Godson^ 20 Beav. 193: 25 
L. J., Oh., 317; 4 W. R. 415; 2 Jur., B, 
383. 

8. A. devised real estate to his second son 
in fee if he attained twenty-one, charged with 
a legacy to a daughter, and if the second son 
died under twenty-one, then to the eldest son 
when he attained twenty-one, charged with 
the legacy ; and in case it should happen that 
all the teslator^s three cMhhen should die 
without issue, and without appointing the 
disposal of the estate, then over: — Held, that 
the devise over was repugnant and void. 
Gulliver v. Vamt 8 He G. M. k G. 167, 

9. A testator gave all his property, consist- 
ing of realty and personalty, to his three 
children, A., B., and 0., share and share alike, 
the share of A. to be for her during her life, 
and then to be divided among her children at 
twenty-one ; and if she leave no children, or 
all her children die under twenty-one, then, the 
one-tMid share to be divided between B. and 
0. ; but in case B. and 0., or either of them, 
should die intestate, his or their ehaie or 
shares was or were to be divided between their 
children respectively, share and share alike 
Held, that the gift over in case B. and 0*, or 
either of them, should die intestate, was void, 
as being annexed to a condition repugnant. 
Bartm v. JBartmi, 3 Kay k. J. 512; S to., 
H. S., 808. 

The rule that such a condition is repugnant 
when annexed to an absolute interest pre** 
viously given in the same will is the same 
whether the subject-matter be real or per^nal 
estate. 

10. A testator made an indefinite bequest 

of the interest of his residua to a Maga of 
children equally, with a declamlion that Ihey 
should have the right to will away th^ shares 
on their deaths. There was a giB oyer, if 
they should omit to make their wilte:-^Eeld, 
that they tbok absolute vested inteests, and 
not a Hfe interest* with a power lo bequeath* 
and that the gift over was void for repugnmoy, 
Weeide % 32 Beav, 421* 


t 

La, 
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1, k testator bequeaths to his wife the 
residue of his estate, requesting that she 
would at her death leave three legacies of 
2001. each to three persons, whom he describes, 
mil that she would leave the remainder of 
her property to his two nephews, in such 
proportions as she thought proper: Held, 
that, subject to the thiee legacies, the widow 
was entitled to the residue absolutely, and 
that no trust as to any portion of it was raised 
in favour of the nephews. Made v. kade, 4 
Xi J ^ Oil 

*2.**Thc testator bequeathed a leasehold 
house and premises, with the furniture and 
plate, to his son, and added, “ and should he 
die without heir or will, the piofits of the 
said house to be equally divided between 
all my grandchildien, by the consent of his 
mother” Held, that the son took an absolute 
interest in the house. &rmi> v. Barvey, 1 
Hare 428; U L J., H. S., Ch., 290; 6 Jur, 

^^3. k gift of the yearly interest, dividends, 
proceeds, and profits, to arise from the shares 
of the testator in a pottery, ship-building 
yard, shipping, trust moneys, effects, and 
premises, to his wife for her life, for the 
maintenance, education, and support of herself 
and his children, and subject to some be- 
quests and trusts for the advancement of 
the children, a bequest of the residue to the 
children equally; and the testator particularly 
recommended, desired, and directed his wife, 
at his decease, by will or otherwise, to di\ide 
or dispose of what money or property she 
might have sa\e(l from the yearly income 
thereinbefore given to her, amongst all his 
children, in equal shares :~^Held, that the 
attempted disposition of the savings of the 
widow was in the nature of a precatoiy gift ; 
but, the widow having taken a beneficial 
interest, and being empoweied to spend the 
whole, there was no certainty of the subie(‘t 
of the gift, and no trust created of the savings 
in favour of the children; and that the same, 
^hewfore, belonged to the estate of the widow. 

V, Barnsmt 10 Hare 234; 17 Jur, 
313 1 22 L. L, Oh„ 993. 

4. k testator devised to his foim sons, in 
trust, to pay an annuity to his widow, and 
on her death, or second marriage, to divide 
equally between his said sons and his two 
daughters ; and on the decease of either of his 
sons or daughters, or the children of his sons 
or daughters, then to their children; and 
In case any person becoming entitled to his 
property should attempt to sell it, then he 
stould forfeit his share i—Held, that the 
first takers, the children of the testator, 
each took his share absolutely, subject to 
the annuity, Bm'tUU v, Bartlett ^ 11 L. J., 
N. S., Ch., 11. 

5. A testator bequeathed his residuary 
personal estate (after a life interest) to his 
grandson to and for his own use; but if he 

. • ^ should die under twenty-one without leaving 
lawful issue, or if he should attain twenty-one 
' ‘ ^afid die without leaving lawful issue, and 
|| I having disposed of the same by Ms 

^ttorwise, ten over Held, upon 
. \ ‘ the construction of the whole wilj, that in 
, ,the evept ,£^hich happened) of te grandson 
' ^ ‘attainMg* t^-'enty-ohe, he ,took an absolute 


6. Bequest of a legacy to A. to be paid 
at twenty-five, or between twenty-one and 
twenty-five, if the executors should think 
proper, and maintenance in the meantime, 
with a limitation over, in case A. should 
not receive or dispose of it by will or 
otherwise in his lifetime. The limitation 
over held void. Moi>b v . RosSy 1 Jac. & Walk. 
154. 

7. Where a money fund is given to a person 
absolutely, a condition cannot be annexed to 
the gift that so much as he shall not dispose 
of shall go over to another person. Watldm 
V. WiUiamSy Barverd v. Chtirohy 3 Macn. & Q-. 
622, 16 Jur. l&l ; 21 L. J., Oh., 601. 

W. D devised certain estates to R. B , with 
a power to sell and dispose of the premises, 
or to raise any sum or sums of money by way 
of mortgage or otherwise, as he should think 
proper, with a proviso that such portion of all 
and every sum and sums of money so raised, 

“ either by sale or mortgage, as shall be 
unexpended at my decease,” etc., should be 
chaiged by him on certain property of his 
own, in favour of other parties: — Held, esta- 
blishing the validity of moitgages executed 
by R. B.j that this proviso did not operate as 
a condition precedent, but was a limitation 
over of so much of the money to be raised 
by R. B* as should be unexpended. Ih, 

8. A testator gave to his wife the residue 
of his personal property, with a proviso that, 
if not disposed of by her in her life or by 
her will, it should go over. It passed as part 
of her property by her will, although not 
specifically noticed. Bourn v. Gihhs, 1 Buss, 
& M, 614 ; Taml. 414; 8 L. J., Cb., 151. 

9. Bequest of personal property in trust for 

A. (a mained woman) for her separate use ; 
with a power of disposing by will (except to 
paiticuUr persons) ; “and in case she dies 
without a will, I give all that may remain at 
her deceabe to B followed by a gift of “ all 
the rest and residue ” to A., who is appointed 
executiix: A. takes the absolute interest in 
the pioperty, not a power of disposing merely ; 
and the gift to B. of “ all that may remain at 
her decease ” is void for uncertainty. Bull v. 
MnydoTiy 1 Meriv. 314. / 

10. A bequest to M. H., testator’s wife, of 
“ the legal interest on bonds, debentures, and 
funded pioperty, together with household 
furniture, etc,, to be disposed of as he shall 
think proper ; ” and in case F. B. should sur- 
vive the said M, B., that he should have “ the 
interest of money, and whatever does belong 
to her that she does not dispose of ” Held, 
that M. E. having survived P, E., the absolute 
gift to her was not cut down by the subsequent 
bequest over, and that that bequest was void 
for uncertainty. Bldllips v. Bastmood, LI. & 
G. fetnj). Sudg. 270. 

U. Bequest of residue to A. for life, “and 
whatever she can transfer to go to her daugh- 
ters,” B. and 0. : — Held, that the gift to^ B, 
and C. was void for uncertainty. BUnt t. 
Buffhe^y 6 Beav. 342 ; 7 Jur. 523. 

12. Bequest of a residue to the testator’s 
father, “ to spend both principal and interest, 
or any part of it, during his lifetime ; ” should 
he “not spend the property,” then in trust for 
the testatrix’s sisters : — Held, that the bequest 
to the father was absolute, and that the gift 
oyer was inconsistent with it, and inoperative. 
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ffenderson ?. Crou, 29 Beav. 216 ; 7 Jar., N. S., 
177; 9 W. B. 263. 

^ 1. A testator, by his will, bequeathed anto 
Ms wife all his leasehold property wheresoever 
situate, for her sole use and benefit, except a 
house therein described ; and in a subsequent 
part of his will he directed that as soon after 
the decease of his wdfe as might be practicable, 
all his leasehold property not already disposed 
of by her (save and except the house) should 
be sold, and the pioduce thereof distributed by 
his executors (of whom the wife was named 
one) mnong ceitaln persons, in the proportions 
therein stated : —Held, that, upon the death 
of the testator, his widow became absolutely 
entitled under his will to the leasehold pro- 
perty bequeathed to her bj’’ such will, and that 
the direction to sell contained in such will and 
the expressed disposition of the proceeds of 
sale w’^eie repugnant to the preceding absolute 
gift to the wife, and void. Iio7vrs \ . (losktt, 
4 Jur., H. S., 17 ; 27 L. J., Ch., 249 ; 6 W. R.8, 

2. A father directed the residue of his pio- 
perty to be divided into equal portions, and to 
be paid to as many of his childien as should 
be living at the time of his death, to be for 
ever at their disposal, with the following re- 
servation only • the equal share or portion which 
should fall to his eldest daughtei should remain 
in certain investments, and the proceeds or 
interest of such her equal portion should be 
applied for her support and maintenance during 
her life, and at hei death the piopeit^ thus 
bequeathed to her should be divided into equal 
portions among as many of his other childien 
as might be living at the time of her decease. 
She survived all the other children of the 
testator: — Hold, that she took an absolute 
inteiest in her equal portion of the residue. 
Mshop V. 26 L. T., H. S., 630. 

3. II., by will, gave all the remainder of 
her property to H., Ms heirs and assigns, for 
ever, as she had full confidence that, if he 
should die without issue, he would, after 
providing for Ms widow during her life, leave 
the bulk of her residuary estate to four paitics 
named. H.’s wife being dead, he left all his 
property to ^trustees, to conveit and hold the 
same, after payment of debts and legacies, 
in trust fox the objects named in E.’s will, and 
six others. On the question whethex H. took 
the property clothed with a precatory trust : 
— Held, that he did not, but took the abso- 
lute interest, the word “ bulk *’ applying to a 
portion only, and not being a certain fixed 
subject. Palmer v, SmmowU, 2 W. B, 313 ; 
2 Drew. 221. 

4. A devise of lands for ever conveys an 
estate in fee, and is not afiected by subse- 
quent words requesting the devisee, *rin case of 
failure of issue of his said body,” to give the 
estate to another. Bland v, Mandi 9 Mod. 
478. 

6, Testator devised a copyhold estate to his 
wife upon trust to sell and invest the money 
in the funds; and gave and beqiieathed the 
Interest and dividends to her use. He also 
gave and bequeathed to her all his effects 
whatsoever and wheresoever for her main- 
tenance, upon Ml trust and confidence in her 
justice and equity, that at her decease she 
make a proper distribution of what 
Abfs might be left in money, goods, or other- 
lo his Children, accounting what they 




had already received in money or effects part 
of thtir shares. The widow's executrix held 
entitled to the produce of the copyhold estate 
for life only, with a resulting trust as to the 
capital for the heir. The widow entitled to 
the absolute interest in the personal estate. 
Wiho7i V. Major^ 11 Tes. 205. 

6. A husband gax e all his leal and personal 
estate to trustees upon trust, after paying his 
debts, to pay the residue of his personal estate 
to bib wife for her own absolute use and benefit, 
and the rent«? and annual income of his real 

I and leasehold estates to her during her life ; 
and after making provision tor certain legatees 
and annuitants, he gave his fieehold estate, 
after the death of his wife, to his grandson, 
and all the money (if any) that should be 
remaining, after pajment of his wife's just 
debts, he ga\e to legatees named as tenants 
in common equally. The u idow died shortly 
after the testator intestate : — Held, that she 
took an absolute interest in the residuary 
personal estate, and that it belonged to her 
next of kin. Perry v. Merritt^ 18 D. R,, Eq, 
152 ; 43 L. J., Ch., 608 ; 22 W. R. 600. 

7. A fund was settled in trust for W., the 
illegitimate daughter of the settlor, for life, 
and in the event, which happened, of her not 
at her death being under coverture, for her 
absolutely ; with a proviso that if any estate, 
interest, or benefit should, under the powers 
and provisions of the settlement, be undisposed 
of, 01 in the events which should happen, would 
bub for the pioviso be held in trust for the 
Crown or belong beneficially to the Crown, then 
and in every such case the estate, interest, or 
benefit should belong to and be held in trust 
for her father for life, and after his death for 
hex mother. W. having died intestate, the 
Crown claimed the fund Held, that the fund 
vested «absolutely in W* at her death, and that 
the gift over was repugnant and void; and 
consequently that the Crown was entitled to 
the fund. Me Wilcaclis^ 1 L. R,, Ch. B., 229, 


m. GIFT OYEE AFTER A LIFE INTEREST 
WITH TOWER OF DISTOSITION. 

8. Testator gave the residue of his personal 
estate to his vvife, desiring her to provide for 
his daughter, A., out of the same, as long as 
she, his wife, should live, and, at her decease, 
to dispose of what shall be left among his 
children, in such manner as she shall judge 
most proper. This is not an absolute trust for 
the children after the death of the wife, 
Puskman v. PiUiier^ 3 Tes. 7. 

9. Bequest to A* and B. of a fund, upon trust 
to invest on security, and to apply the interest 
on the principal for the benefit of C., in such 
way as A. and B. should think fit, during the 
life of 0,, and so that A* and B. should have 
entire power over the fund, to dispose of the 
principal and interest or any part thereof, or 
to withhold the same as they should think fit, 
without being accountable to C. or any oth^ 
person ; and on the death of 0., in owe the 
said sum or any part rixereof should he undis- 

: posed of* to stand posapsed thereof on the 
trust thsMn mentioned, A. and B. paid the 
income to C. during their lives, and died^ 
leaving 0, surviving :-*Held, that 0. was 
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absolutely entitled to the capital 6fudf* v. 
W0HUmtmh IS L. J., N, S., Ch , 303 ; 13 Jur. 

sm, 

1. k dcTise of all tbe testator’s property in 
trust for Ms niece, subject to a discretionary 
power in the trustees, on her attaining twenty- 
one or marriage, to settle the whole, or such 
part as they should think fit, upon her and her 
children, it she should liaye any, with remain- 
der, in default of children, to her mother ab- 
solutely. The niece attained twenty-one,, but 
before any settlement was made under the 
power she died without hax-ing been married . 
—Held, that the power could not then be ex- 
orcised, and that her heir was entitled to the 
whole of the leal estate. Zanca^Iilre v, Lanca- 
shm, 2 Ph. 057 ; 17 L. J., N. S., Cb., 270 : 
12 Jur. 363. 

2. Bequest of household goods, etc., after pay- 
ment of debts, etc., to testator’s wife for life or 
widowhood, with power to her to sell same as 
she should think fit for her own benefit and 
the maintenance of testator’s nephew, etc., 
during their minority, with a bequest over on 
death or second marriage of wife of the same, 
or so much as should then remain, to such 
nephew, etc. ;-«“Held, that widow was entitled 
to residue for her life or widow^hood, wdth 
power to apply any pari of the capital for her 
own benefit, pr<jper maintenance of nephew, 
etc., during rainonties, and that, on death or 
marriage of widow, remainder of capital un- 
applied was udi limited over. Surman v. 
Bn^nmn, 5 Madd, 123, 

3. A bequest of residue to trustees, upon 
trust to permit the testator’s wife to recedve 
the annual produce for her life, with power to 
apply to her ov/n use such parts of the cepital 
as she alumld think proper; and after her 
decease, upon tiust, as to such poitions as 
Bhottld remam after such application of any 
part theieof b)- his wife, for such persons as 
ihe should by will appoint ; and in default of 
SUd subject to any such appointment, in trust 
lor certain persom named : —Held, tliat the 
Wlw'W took a life interest only in the residue, 
Witll power o! disposition of the capital, and 
m ^folntment by will. Bern v. MsHm, 26 

174; n Jur., N. B., 560; 28 L. J., €h., 
297. 

I. A wife by will apixiinted real estate to 
her Imsband upon trust fur his own use for 
life, « with pow(W to take and apply the whole 
or any part of the* (’apltal aiising therefrom 
to and ior his own M nelit.” Alter his death 
^subject as afo]*esiid ” over to other persons. 
The husband ditd -without exercising the 
power Held, that he had only a life estate, 
and that the property went to the persons to 
Whom it was given in remainder after Ms 
death. Pemmk v. Pmmi‘L 41 L, J., Ok 141 » 
WL. B*, Iq., 144 ; 25 H. Z 631. ’ 

I* A testator gave his personal estate for 
W we of his wife, not doubtmg but she 
lyouM OTcrcise due discretion and economy in 
Wentog the same, the whole to bo under 
of hxa wife and the other executor, 
likewise requested to pay out of the 
■ K decease of ■ 

m the rwidue to be equally ^ 
fa that the word 

- - payment of 

* » gtftjOTOt. ' Me Mmks, • 8 Dr. 


& Sm. 362 ; 34 L. J., Ch., 616 ; 13 W. B. 573 • 12 
L. T., H. S„ 172. 

6. A testator left to M., E., and E. the en- 
tirety of his property during their joint and 
several lives, subject to legacies and annuities, 
and added, “ In leaving my property to my 
three nieces, as co-heirs, it is my wish that if 
my gi-and-nephew, J. W. 0., conducts himself 
to their satisfaction, that the (sio) should leave 
him the property I now leave to them.” J. 
W. 0. died in the lifetime of M., E., and E. 
There was no evidence that J. W. C. did not 
conduct himself to their satisfaction, E. 
having died:— Held, that M. and E. were 
entitled to the testator’s real estate for their 
lives only. Moore v. ffoUiotf, 11 L. E., Ir., 206. 

7. A testator by his will gave all Ms pro- 
perty to Ms widow “for the term of her 
natural life, to be disposed of as she may 
think proper for her own use and benefit 
according to the nature and quality thei eof,” 
and “in the event of her decease, should there 
be anything remaining of the said property or 
any part thereof,” he gave “ said part or jiarts 
thereof ” to certain persons Held, that the 
widow had no power to dispose of the pro- 
perty by will, and that on her death it went 
to the ulterior takers named in the husband’s 
will. Me Tlwmmi's Mtafe. Ilerrmg v. Barrow^ 
14 L, E., Ck B., 263; 49 L. J., CM, 622 ; 43 
L. T. 35 ; 28 W. E. 802. Afiiiming in part 13 
B. E., Ch. B., 141 ; 49 B. J., Ok, 16. 

■Whet her she took anything more than a life 
estate with a right to enjoy the propertv in 
specie, qiKsre, Ih. 

8. A testator gave and devised to his brother 
all his real and personal estate and effects 
whatsoever and whciesoever, with full power 
to dispose thereof by deed or will, and then 
provided that if his brother should not dis])ose 
theieoi the real estate should go to H, for life, 
with numerous limitations over. He then be- 
queathed his furniture, etc., to executors, as 
heirlooms, and gave all the residue of his 
estate and effects to the executors upon trust, 
after the decease of the survivor of his brother 
and himself, to sell and dispose thereof, and 
invest in other real estates to b(S settled to 
the same uses as he had declared concern- 
ing the real eskites devised by his will, with 
powers of investment in the meantime. The 
brother di(3d befoie the testator. On the 
death of the testator in 1803 H. entered into 
possession, and held the estates till his death 

death of H. the persons en- 
titled under ^ his will took possession of the 
property, which was then claimed by the per- 
sons entitled under the limitations in the will rf 
the original testator :-Held, that though the 
amounted to an absolute i > 
gift, the whole will showed a clear intention to- 
give the testator’s brother an estate for life 
^ appointment, and i1» 

as that povver of appointment had not 
^crcised, the hmitatlons over took e%fei 
y.Mri, 40 t. J., Ch,. 680 j 

flemWe, that if no saoh intention lad 
appm-od on tho wIU, the limlirtons mw 

would have taken effect, as the brother died 
m the lifetime of the testator. Ih 


!! 
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XLVIIL Gifts Conferring an Option 
or Eight of Pre-emption or Bleo- 
tiom 


I. Might of Selectimi^ 7979. 

II. Mlectimi hetweeri Alternative 7979. 

III. Meetlon where Gift cum o%ere^ 7080. 

IV. Mlectwn or Choice in Other Cases^ 7980. 

V. Optiom a7id Po^e-emjyiioyh^^ 7981. 

VI, JBguHaMe Doctrine of Election. See 
Election-. 


I, EIGHT OF SELECTIOS*. 


1. If a testator, dying solvent, bequeaths to 

A. a given number of articles, forming pait of 
a stock of articles of the same desciiption, as, 
for instance, if he has twenty horses in his 
stable, and bequeaths to A. six of them, A. has 
the right of selection. Jacepies v. Chamhere^ 
15 li. J., N. S., Ch., 225 ; 16 L. J., N. S., Ch., 
243 ; 2 Colly. 435 ; 11 Jur. 295. 

A testator -was possessed of fifty original 
shares, and seventy other after-purchased 
shares. He gave thirty whole shares to trus- 
tees, upon trust, for a married woman for her 
separate use for life, and thirty whole shares 
to another party. He declared* that the lega- 
cies should not be deemed specific, so as to be 
capable of ademption. On the seventy shares 
all the calls had not been paid, but on the 
fifty the whole had been paid. The railway 
company raised new shares, and offered the 
same ratably to the legistered proprietors. 
The executois accepied sixty, and paid the 
deposit on them in respect of the thirty shares 
fi[rst bequeathed Held, that the bequests 
were specific, and that the income oi the 
shares from the testator’s death belonged to 
the legatees ; that the legatees wore entitled 
to the new shares in respect of the shares 
bequeathed to them, subject to the payment 
of the future calls ; that the legatees were en- 
titled to select, and the excoutois not entitled 
to appropriate the shares to be taken by the 
legatees J that the oiiginal and purchased 
shares must, with respect to the liability of 
the testator and his estate to pay the calls 
thereon, be considered identical; and that, 
therefore, his estate was liable to pay the calls 
on both sets of shares. lb, 

2. A testatrix bequeathed the shares in a 
company as follows fifteen to J., and six to 

B. , E., and A. respectively. The remaining 

shares she left to M. She possessed seventy- 
four shares in the company, viz,, thirty-seven 
shares fully paid up, and thirty-seven new 
shares not fully pare! up, and she was in the 
habit of speaking of the whole as thirty-seven 
shares only. The new shares had been 
allotted, by way of bonus, in respect of the 
old ones, but they were distinguished in the 
company’s books by separate and distinct 
numbers, and were transferable separately 
from the old shares -Held, that the four 
specific legatees took only single shares, and 
not a new shaie with each old one, but that 
they had a right to select the fully paid up 
shares as the best. M., therefore, was entitled 
to the residue of the old shares and all the 
new ones. 'MiUmi v* 1 ti, B., Iq,, 

H. W. B. 385 ; 35 hJ., Oh| 312; IS L. T*, 


( Ml i 
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3 . A widow devised an acre of land, which 
was **to be selected by” the devisee, to a 
clergyman absolutely, and devised all her other 
mal estate to the trustees of her will to convert 
it into money. By a letter to the clergyman!,, 
dated the day her will was executecl, but not 
intended to be, and not, in fact, delivered to 
him until after her death, she said that it would 
be gratifying to her memory if he of his own 
fiee will would dedicate the acre of land as a 
site for a church. He did select an acre for 
that purpose, but subsequently entered into 
an ariaiigement with the tiustees of her will, 
whereby the trustees sold the acre so selected, 
and gianted him permission to select another 
acre in lieu. The cleigyman died without 
having selected another acre .'—-Held, that the 
permission to make a second selection was 
ultra vires^ and that the purchase money pro- 
duced b} the acre originally selected belonged 
to the peisonal representatives of the clergy- 
man absolutely. Zlttledale v. Mchersteth 24 
W. E. 507. 

4. Testator gave all his household furni- 
ture, wearing apparel, books, plate, wines, 
pictures, statues, china, horses, carriages, in 
short everything in his house and elsewhere, 
together with all his other property, to trustees 
in tiust to sell all liis household property as 
afoiesaid, except such articles whatsoever 
they might be as his wife might desiie to 
letain for her own use, which he thereby 
empowered her to apijropiiate for her own 
use Held, an absolute gift to the wife of the 
whole or any of the ai tides enumemted, 
whether aiticles of use or ornament, which 
she might select. Amnedg v. Metmedu, 1 W, B. 
177; 10 Haro 438. 

6 . Gift by a testator of his plate to trustees 
upon trust to permit his widow *‘to have and 
appropriate absolutely io herself such parts 
thereof as she should signify in writing her 
desire to possess ” Hehl, that the -widow* 
was entitled to the whole ol the plate. Arikm* 
V. MacUmion, 11 L. R., Ch. D , 385 ; 48 L. J., 
Oh., 534; 27 W. B. 704. 

6 , A testator devised to each of Ms four 
daughters a house and garden at G., to be 
built at the expense ot his executors. A 
daughter, M., requiring the house, one was 
built with a garden by B., the executor, who 
was also residuary legatee and do?i&ee;*-**Bfoid, 
after the death of D., that the gift was not 
void, and that M. was entitled to the htmm 
and garden. Ddwards v. 35 Beay, 474, 
14 W. B. 815. 

7. Testator, who was possessed of three 
leasehold houses In K. Street, bequeathed 
‘Hwo houses in K. Street” in trust for B. 
for life, and then to form part of his residuary 
gift. The will contained no other references to 
the testator’s houses in K. Htreet Held, that 
two of the houses passed under the gift, and’ 
that P. was entitled to elect which he would 
take, fapleg v. Magktm, 12 L, B., Oh. B.,, 
683 ; 28 W. B. 239. 


IB ELKOf lOH EmMSAttm 

GIFTS. 


^ 84 Bequest of 5001, or an annuity of Ml lor 
life:— Held, not to give the option to the 
legatee, but to the p^ies interested in 


I g 
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BTopexty smbiect to the annuity. WiUon v. 
Vllm, 1 Be G. & Sm. 162; 11 Jur. 793. 

1. Begacy in lieu of things expressed, shall 
not put the party to his election as to another 
henett, though it may he contrary to an intent 
that he should taka both. Misi v. Coolie^ 2 
Tes. 30. 

2, A testator, being entitled to two leasehold 
houses situate at E and at R., directed his 
Imstees to allow his wife to occupy his house 
at P. or at R., as she should elect, for her life, 
without payment of any rent: — Held, fiist, that 
the widow must elect between the two houses, 
and could not enjoy both, JSarly v. Moore. 6 
Jur., N. S„ 8S3. 

Held, secondly, that she was entitled to be 
indemnified out of the testator’s estate against 
the rent and covenants to which the house she 
might select was liable, lb. 


m. ebectioh-whbee gift cum okeee. 

3, The legatee of a house, held by the testator 
on a lease at a reserved rent, higher than it 
could be let for after his death, cannot reject 
the gift of the lease, and retain an annuity 
under the will, but must take the benefit etm 
mere. Talbot v. Madnor (Marl), 3 Myl. k K. 
2S2# 

4. Wlmre it is necessary for a lunatic to elect 
under a will as in this case, giving first a 
personal legacy, and afterwards in same will a 
Teal estate, with a charge upon it, the Court 
has power to elect for him; and if the Court 
chooses the real estate, it will continue the 
charge paid off as a lien on it for the lunatic’s 
next of kin. Me Marriott, 2 Moil. 516, 

5, Where a testator makes several bequests 
to a devi.see, one of which is clogged with a 
burden created by the testator, it is a question 
of the intention of the testator, to be gatheied 
from the will, whether the devisee must elect 
to take all or none of the gifts in the will, or 
whether he may accept the beneficial gifts, and 
repudiate that which is burdensome. Warren 
% Mndall, Modfrev, IMl v. Warren, 1 
John, at H, 1 ; 6 Jur„ H. B., 641 ; 29 L. J., Ch„ 
54$ I e Jur., H. S., 395 ; 8 W. E. 381. 

A testator bequeathed a legacy to A., and 
devised freeholds to A. and his wife for their 
lives, with remainder over, and after several 
interv eninggifts bequeathedleasehold premises 
to A. that A, might take the legacy 

and the freeholds, and repudiate the bequest 
of the leasehold. Ib, 

There Is no rule that a person to whom a 
testator has made two distinct gifts, one of 
Wiiieh is ^ subject to a burthen created bv the 
testaior, m bound to accept both or neither of 
these gifts. In such circumstances the question 
is one of intention, to be gathered from the will. 
lb* 

6. K. devised estates to his son B., charged 
with a legacy of t,mi to his daughter Si.; 
and by a codicil he bequeathed all his shares 
in a company unto all his sons and daughters 

and directed that all calls and pay* 
be made and become due after his 
should be borne and paid by thorn in ' 
M. and lier husband gave notice 
that they declined to accept 
ilwres, and they refused to 
^ TOte|, calls 


were made upon the executors, and D. paid 
them ; and he refused to pay the legacy without 
deducting the calls thereupon, and without 
the husband of M. taking a transfer of the 
shares, and giving an undertaking to pay all 
future calls. On a bill by M. by her next 
friend Held, that she was entitled to the 
legacy without deduction, and that she had a 
right to disclaim the legacy of the shares. 
Zon^ V. Kent, 11 Jur., N. S., 724; 12 L. T., 
K S., 794 ; 13 W. R. 961 ; 6 N. R. 354. 

7. Shares in a company were given, together 
with other property, and were onerous Held, 
that the legatees might repudiate the shares, 
and take the rest of the gift. Aston v. Wood. 
43 L. J., Oh., 715 ; 31 L. 1\, N. S., 293. 

^ 8. Bequest of six leasehold villas to one for 
life, and by a subsequent codicil reciting his 
death, bequest of the same to another, together 
w’ith any other house testator might build on an 
adjoining space of ground, “ together with the 
ornamental park I am now forming opposite 
that cottage and villas,” for his life Held, 
that the legatee could not take the villas 
without the park, of which the tenure was 
onerous. Mreen v. Mritten, 42 L. J., Ch., 187 ; 
27L.T.,N. S.,811. 

9. When by a will two distinct legacies are 
bequeathed to the same person, one of them 
being onerous and the other beneficial, primd 
facie the legatee is entitled to disclaim the 
onerous legacy and to take the other. If, 
however, onerous property and beneficial pro* 
perty are included in the same ^t^frimd facie 
the legatee cannot disclaim the onerous and 
accept the beneficial ; he must take the whole 
gift or none of it. But this primd fade rule 
may be rebutted if the will manifests a sufficient 
intention of the testator to the contrary, 
tlrcen v. Mrltten (42 L. J., Ch., 187) followed. 
duthrie v. Walmid, 22 L. R., Ch. D., 573; 52 
L. J., Ch., 165 ; 47 L, T. 614 ; 31 W. R. 286. 

IV. ELECTION OR CHOICE IH OTHER 
CASES. 

^ 10, Testator gave to his son, in case he should 
live to attain twenty-one, such part of his real 
estate as his son should choose, but not e-xceed- 
ing the yearly value of 350^., and to his 
daughter such part of his real estate as should 
remain after his son should have made his 
choice j or of the whole of his real estate in 
case his son should not live to choose his part, 
as she should choose, but not exceeding the 
yearly value of 3604 that the son was 

entitled to priority of choice, on attaining 
twenty-one, and that there was to be no ap- 
porlionment, although he might not leave for 

value of 3604 

Wetgall v. JBrome, 6 Sim. 99. 

11. A testator bequeathed manuscripts to 
trustees ** for my grandson, that they may 
provide for the books being published to the 
best advantage for the interests of the child 
so as to contribute towards raising a fund to 
assist him when he goes to college, and be- 
queathed 1,0004 towards the printing ;-*.Held, 
that tile grandson was entitled to elect to take 
the 1,0004, It appearing to be impossible to 
publish the book at a profit Me B^^ner, I 
John, k H. 102 ; a W. B* 605, 

12. A testator authorised his executors, in 
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case A. and B. sliould elect to cairy on Ms premises and in the stock in trade which 

business, to permit them to do so, \Mtliout any should be therein at the time of such decease, 

pajment for g’oodwill, upon tiieir giving their should go and be divided, share and share alike, 

security for their stock in trade, or such part between such of bis said sons as should be 

as they should require. Shortly after bis then living as tenants in common. B, and C. 

death, A. and B. gave the executors notice carried on the trade after the testator’s death ; 

that they elected to take to the business: — and B. died without issue lea'ving A. and C. 

Held, that there was a specific bequest of the surviving Held, that no case of election 

business to A. and B. ; that upon payment of arose, there being no condition attached to the 

the value of the stock in trade, and making bequest, that the stock on the premises, at the 

provision for the testatods debts, they were death of either of the sons, sliould be subject 

( ntitlcd to the goodwill and stock in trade of to the bequest. A,, therefore, was only cn- 

ti e busine'=^s from the time of their election, titled to a moiety of the stock in trade at the 

Fryer v. Ward, 31 Bcav. C02; 9 Jur., N. S., testatoi’s death. TkomfoiiY, Thonitonilllx. 

164 ; 32 L. J., Ch., 483 ; 11 W. E. 104. Ch. E. 474. 

1. D., being seised in fee of two freehold 
closes of land in E., by his will devised to his 

son John one freehold close of land in E., and V. OPTIONS ANB PEE-EMPTIONS. 

to Ills son Geojge one freehold close of land 

in E. John was the testator’s heir-at-law. 1. In General, 7981. 

After the death of the testator, John and 2. Time for Fjoerche, 7982. 

Oeoige tossed up for choice, and George won : 3, Conversion Z>y. See CONVEESICN, I. 

—Held, that the demise to John was not ^oid II. 2. 

for uncertainty, and that the case was one for 
election. luckmanton v, Imlimanton, 5 H. 

& N. 219 ; 29 L. J., Exch., 133. 1. In General. 

Held, also, that party first named in the will 

being also the heir-at-law was the person who 4. A. wills that B. shall sell his land to C. j 
had the right to elect. Ib. C, shall compel B., by subpoena. 

2. W. P. by will directed his trustees as Carj- 14. 

soon as conveniently might be after his death 5. A testator, by his will, directed that Ms 
to divide his residuary real estate into lots, son H. should have the option of puichasiug 

or set a value upon such lots, and give a copy the goodwill, etc., of his business, the pur- 

of such particulars of division and valuation chase-money to form pait of the residuary 
to the testator’s son; and if, within six months estate. The testator died in 1835, and lb, 

after deliveiy of such copy, the son should who, from 1820, had managed the business, 

give notice in writing under his hand of Ms and resided solely on the promises as apparent 

desire to relinquish all or any part of such owner, claimed it as an advancement, ancl 

real estate, liis estate in the part relinquished alleged a paid agreement between him and 

was to cease and become vested in the trustees the testator in 1 825, and, as pi oof thereof, gave 

upon certain trusts ; the effect of which was, in evidence declaiations of the testator, about 

-out of the relinquished estates, and by a charge that time, to his neighbours, that he had set 

on the other, to put all the testator’s children up II. in business, and had a.sked their custom 

on an equality. Provided that if the son shall for him .-—Held, that as there was no direct 

neglect to give “such notice,” or **by some transfer or proof of change of possession, the 

notice or other writing,” to consent to hold all parol declarations of the testator could not 

on the terms thereinbefore mentioned within countervail his solemn declaration expressed 

the time thereinbefore mentioned, then, and by his will. Sharpe v. Skarjic^ 10 I». J., N. S., 

«o soon as such neglect or refusal should hav e Exch. Eq., 3. 

happened, the estate of the son in all was to 6. A light of pre-emption given by will, 
shift to the trustees as before, tbe testator’s whether at a price expressed, or to be fixed by 
wish being to give to each of his chiidien or the trustees, will be executed ; the construction 

their representatives one-fifth share of his in the latter case being a reasonable price to 
property, and subject to these provisions the be ascertained by reference to the Master, 

testator devised the said estates to his trustees But to pass such right to the heir or devisee, 

for 500 years, remainder to his son in fee. Ho the intention to accept the offer must appear 

allotment or valuation was ever made by the by some act, or at least by will. Madmr 

trustees, nor any notice given by the son ; but {Marl) v. Shafio^ 11 Yes. 448. 

he entered into possession of the estates, and 7. A testatrix, who carried on the business 
accounted for the rents to the trustees of the of a brewer, gave to M. a right of pre-emption 
father’s estate until Ms death 5| years after of “ah her brewery, etc.,” at one-fourth less 

Ms father;— Held, that the son had waived than its value. The testatrix held a number 

Ms right to have the estate first valued; and ofpublic-housesm connection with the brewery, 

had elected to take the whole subject to the the tenants of which were bound to take their 

charge for the benefit of the other children, beer from the testatrix:— Held, that the right 

iBodm7i V. €o%Uo7\ 1 W. B. 485 ; 17 Jur. 795. of prc-emptionexteiided to these public-houses. 

3. A testator having three sons, A., B., and Waite v. 12 Jur., H. S., TfiS j 14 B., 

C,, devised certain property to A., and other 746 ; 44 L. T., H, B., 640. Beversing 13 W. B, 

leasehold property, together with all the stock 963 ; 13 L. T., K. 8,, 01. 

in trade which should be in the premises to 8. A testator, by Ms will, gave all Ms real 

and d. as tenants in common, and in case Ms and personal estate to be enjoyed by Ms widow 

said sons or either of them should die without for life, and after her death, to be sold, and 

leaving lawful issue Mm surviving, he directed the proceeds to be divided among his ten /| 

^the share of such son so dying, in the children equally. He directed that one of Ms ^ | 




7982 WILIi— Gifi^s CoHFBRBma Optioh ob Eiant of PaE-EMPTioisr ob Electioi!^, 


sons &boiikl Imvc a right of pre-emption, for 
4601., of a particular parcel of garden land, 
part of the real estate. After the death of the 
testator, and before that of ^the widow, the 
parcel of garden land was purchased by a rail- 
way company, under their compulsory powers ; 
the compensation money paid therefore, when 
freed frona incumbrance, being represented, 
at the death of his widow, by the sum of 
882?. 18s. 2/7., standing in court . — Held, that 
the testator’s son, to whom the right of pre- 
emption uas given, was entitled to the com- 
pensation money, subject to the deduction 
of the price fixed by the testator. jSr Cant^ 5 
Jur., N. S., 829 ; 28 L. J., Oh., 641 ; 4 De a. ^ 
J. 608. 

1. Option to purchase at a valuation; 
valuation must not only be made according 
to the letter of the will, but must be fair and 
adequate. Option must be declared before 
valuation. Goodwill an element in the value 
of a reversionary interest in a public-house. 
MdnmdB v. J^dwardSf 1 Jur. 654. 

2. A., by will, directed that Ms sons should 

liave the option of purchasingoertain premises 
at a given sum. They agreed to do so, and 
signified their intention by a note in writing 
to the trustees, and they were let into pos- 
session of the premises. No conveyance had, 
however, been made of the premises to the 
sons, but a draft conveyance had been pre- 
pared, in which they were treated as tenants 
in common. They both subsequently executed 
mairiage settlements, in which the shares 
which they took under the will were treated 
as sepmale shams. They both died. After 
the deatli of the sons their lepresentatives 
received the lents and piofits of the piemises 
in moieties;- K lM, that the sons took as 
tenants in common \\ BarUm, 1 

John, k H. 287; 7 Jiu., N. 8., 19; 80 L. J, 
Ch., 218; 8 L. T., N. B., 614 ; 9 W. 11. 177. 

8, A testator gave to uadi of his sons an 
option to puicliase an estate, and required a 
formal agreement t<» be executed within two 
anoafchs from lecdvmg the ofier to pm chase, 
accepted fay letter wilhiu the two months, 
aid oSered to execute a foi mal agreement - 
Held, that the letter was such a contract 
as would bo enforced in equity even if the 
formal agreoment was not executed in time. 
A mtm V. Tanwij, 16 W. IL 3. And see B, G. 
mm, Jmtin \, p. 7ii8J. pi. (2) wfra, 

4. A tostatoi bequeathed lour leasehold 
houses to A. B. and C. I)., in tiust for his wife 
for life, and after her death he bequeathed 
the same to A. B., subject and on condition 
that he should grant an under-lease to 0, B. 
for all the term wanting eleven davs, at 57. 
a year rent, of two of the houses, containing 
covenants similar to those contained m the 
original lease. The original rent of each of 
these fcy/o houses was 187. 7s, 6/7. 0. B. died 
in the lifetime of the widow, and on her death 
his executor claimed an under-lease;— Held 
. that the gift was not personal to C. B., and 
^3?* kis death in the lifetime of 
;|hoyfidow; and that his executor was entitled 
i'i ^ fit' !? Bnde3?dease according to the requisitions 

Octhewilb V /Injtnjtm 1/wo 


will v. Cb&j^er, 10 Jur. 1078. 

' ^tised real estate to trostees, 

w, P|t for life; and she 

tpem to sell the 
' to I, , 

; ‘ ,(ti , 




certain sum, to he applied for the purposes of 
her will, provided her husband declared his 
acceptance of the proposal within a year after 
her death. SemUe^ the right of pre-emption 
to the husband was a gift, and therefore the 
trustees were not bound to make out, nor 
were they entitled to the costs of making out, 
title to the husband out of the assets of the 
testatrix, to the prejudice of the persons en- 
titled to the residue. It& I)avm)i Torrens, 
17 Ir, Ch. E. 7. 

2. Time for Exercise. 

6. A., having five daughters, devises lands 
in trust to convey to oldest, in case she should 
pay 6,0007. among her four sisters, and if not 
ho gives the like pre-emption to each of his 
daughters. Equity will not enlarge the time. 
Master v. Willo^Kjlidy, 2 Bro. P. C. 244. 

7. Bevise of lands to trustees in fee, in 
trust to pay debts and legacies, and after these 
paid, then to sell, and if any of the testator’s 
name would buy it, such person to have it 
for 2007. less than the value. One of the 
testator’s name brings a bill for this pre- 
emption, but delays bringing it until tyrenty* 
five years after testator’s death. Bill dis- 
missed. KuoUtejp V. Matliem, 1 Yern. 362. 

8. A., seised in fee, devised lands to his 
daughter and her heirs ; and his mind was, 
that if his son paid to lier 507., then his son 
should have the land ; the money was not 
paid at the day, and the daughter sold the 
land, but decreed against the vendee on the 
son’s pfijing the money; but the Court took 
it to be but in the nature of a security. 
Bland v. Middle ion, 2 Ch. Ca. 1. 

9. Testat u dev ised a house to trustees, upon 
tiiiht to peimit Mb son, at any time within 
tliiee months after Ms decease, to become the 
pui chaser tlioieof, at a ceitain price, and to 
convoy the same accordingly ; but should the 
son nut complete the pui chase within thiee 
months, then the tiustees were to sell the 
same by auction within twelve months from 
the testat 01 ’s death. The son, who was him- 
self a trustee, within two months declared 
verbally to his co-trustees his intention to 
piuchase, but the trustees did not delivei the 
title-deedb to the solicitor who was to prepare 
the conveyance until the last day of the three 
months, and no conveyance was made, nor was 
any pait of the puichase money paid writhin 
the three months Held, that the right of 
pre-emption was gone, Dawson v. Dawson, B 
Bim. 346. 

10. A person having under a will a right of 

pie-emption of an estate for a given sum, 
provided he signified to the trustees, withih 
one month of the testator’s death, his option 
to purchase, ^ and paid the purchase money 
afterwaids within two months, duly signified 
Mb option to the trustees, and applied to their 
solicitor for an abstract of title. The sdlicitor 
acknowledged this application, and promised 
to take an opportunity of s6e% Ms olfento 
thereon. But no abstract was fn»iaheA ; and 
heanng nothing further, the Of the 

nght ol pre-emption allowed tW months 
to expire without paying Ms purchase money, 
or taking any further step in the Matter £—■ 
Held, that the trustees were not under any 
obligation to lumish an absiraoti and 
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pTirchase money not Imving been paid witliin 
tbe two months, the i ight of pre-emption was 
lost, the fule being that such a right mnst foe 
strictly complied with. B^oolie v. QaTwd, 3 
Kay & J. 60S, Affirmed 2 Bo G. & J. 62; 27 
L. L, Oh,, 226 ; 6 W. R. 194 

1. A testator directed his trustees to give to 
A. the option of purchasing his Lancasliire 
estates at the price mentioned in his convey- 
ance, but the offer was to be considered 
declined unless accepted within a month from ^ 
the offer being made •.-—■Held, that no \alid 
offer was made until the price had been stated 
to A. Lit ford (LoTd') v. Kech SO Beav. 295. 

2. A testator devised real estates to trustees 
for sale, and diiected that his eldest son 
should ha\e an option of purchase at a price 
to be fixed by aibitialion, and that the time 
allowed for such option should be two months, 
within which time he should enter into such 
an agi'eement for the completion of the pur- 
chase as the arbitrators should direct or ap- 
prove of. The arbitrators made their award on 
the 5th May, and delivered it to the family 
solicitor, who acted for all parties. On the 7th 
May the solicitor sent by post, to the eldest 
son, a letter containing an extract from the 
award. On the 16th June the son wrote to 
the solicitor, acocx)ting the teims, but the 
formal agreement for purchase was not signed 
until the 6th July: — Held, that the time 
began to run when the awaid was communi- 
cated to the son, and not when the award was 
made, and the agieement, therefore, had been 
entered into within the time allowed by the 
will. Amthi V. Tawney^ 36 L. J., Ch., 339 \ 2 
li. R., Ob., 143 ; 15 W. R. 463. 

3. A testatrix appointed lands to the use of 
her husband for life, with remainder to trus- 
tees in fee, wdth a pov er to her son to purchase, 
upon his giving notice to the trustees, within 
twelve months alter the death of the tenant 
for life, The testatrix having survived her 
husband more than twelve months: — Held, 
that the true construction of the condition 
wa?, that the notice should be given within 
the stated period after the estate became 
vested in the tiustecs, and that the light of 
pre-emption was subsisting. Mvam v. Strata 
ford, 2 Hem. & M. 142; 10 Jur., H. S.. SGI ; 10 
li. T., H. S., 713. 
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VIII. ChatteU settled as Heirlooms or m Trusts 
of Beatty t or to go nitk a Tlth. Sea 
Settlembet, XVI.— -Tbrsts, V, VII. 

and VIII. 


I. EFFECT OF CEETAIST EEFEBEHTIAL 
EXFEESSIOHS. 

4. Testator having directed tmnbfer of 3 per 
cent, com ols, three months after his decease, 
gave several other legacies of stock ‘“as afore- 
said.'* Those words upon constiuction leferred 
to description of stock, not to the time of the 
transfer. Sihlcy v. Perry ^ 7 Ves. 522. 

5, Testator bequeathed certain houses in 
trust for his granddaughter Martha for hex- 
separate use for her life, and on her decease in 
trust to apply the rents for the maintenance 
of her children then living, and when they 
should all attain twenty-one, in trnst to seR 
and divide the pioduce among them equally; 
and in case Martlia should die without leaving 
issue, to divide the produce amongst such 
of the testator’s graiulchildien thereinafter 
named as should be living at her decease ; and 
the testator, by three separate and subsequent 
clauses, bequeathed other houses in trust for 
his gianddaughters Charlotte, Barah, ancl 
Harriett, for their separate use for their lives, 
and repeated after each clause, “ and after her 
decease in trust for the issue of her body in 
the same manner and subject to the same 
conditions and limitations as hereinbefore 
expiessed in the bequest to my granddaughter 
Martha.” In a subsequent part of his will ho 
declared that, if all his said granddaughters 
should die without leavingissue, all the houses 
mentioned in his will should fall into the 
residue of his estate. Charlotte died leaving 
issue ; Harriett died without issue Held, that 
the houses bequeathed in trust for her went 
over to Martha and Sarah, as being the only 
grandchildren of the testator living at her 
death. Povglity v, Saltivell, 15 bim. 640. 

6. Trust by will as to a moiety of the share 
of the testator’s married daughter, A., for her 
separate use, to the end and that it may not be 
subject to the contiol, etc., of B., her present 
husband, or any other husband, remainder to 
her husband B. for life, remainder fur all the 
children of A., and in case there shall not be 
any children of A., or all shall die before 
twenty-one, for the survivor of B. and A., hfs 
wife, Ills or her executors, etc, and, as to a 
moiety of each of the shares of each of his 
unmarried daughters, upon the like trusts, and 
under the like restrictions, as described eon^ 
cerning the share of A., so, and in such manner 
as, that the same may be secured for the benefit 
of his said daughters and their children, and 
not to be subject or liable to the control of any 
husband they may happen to marry; one 
the then unmarried daughters having married 

' and died without issue, her husband survivinf 
; is not entitled to any interest in the moiety of 
! the subject of the trust created by the will 
Mdil V. Wymt, 11 Ves. 183. 

7, Testator bequeathed one moiety of per** 
sonal estate to Ms daughter for life, remainder 
to her children, and their children by way of 
substitution, absolutely ; the other moiety he 
gave to his son for Mfe, remainder io his eoa% 
{^ildreni and if he died whibW Issue hvingr at 


i: 
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his ^eatli, then to the children of the daughter 
“ in such shares and proportions and in such 
manner as was directed for the payment and 
di\ision of their shares in the other moiety ” : 
the son died without issue : — Held, that the 
daughter took a life interest in the second 
moiety by implication* Dames v. JSopIdm^ 2 
Beav. 276. 

1. A testator had a son and twm daughters 
<A. and C.) living, another daughter (B.) was 
dead , having left five daughters. He bequeathed 
15,000/,, as to 5,000/. tor A. for life, with 
remainder to her children. He then ga\e the 
residue “ equally amongst his son, his daughter 
A., the five daughters of B., and his daughter 
C., to he settled as he had directed the "three 
sums of 5,000/. upon them and their issue ” : — 
Held, that the five daughters of B. took per 
eapitaj so that each was entitled to one-eighth 
of the residue. Tyniale v. Winthison, 23 Beav. 
71. 

3. Besiduary bequest to the testator’s nephew 
and nieces per sHrjjes equally for their lives, 
and, alter the death of either that share of the 
principal to be paid equally to and among 
the children of such of the said nephews and 
nieces as shoukl die ; and if any die without 
leaving any child or children, that share to go 
to and among the survivors or survivor of them 
in manner aforesaid. Upon the death of one 
without a child, that share goes to the survivors 
for their respective lives only, and will pass to 
their children respectively with the original 
shares ; but upon the death of the last sur- 
vivor without a child, his shaies both original 
and accrued are undisposed of, notwithstanding 
another has left a child. MUsom v. A'leiry, 5 
Ves. 4G5. 

3. A. bequeathed Ica-^ehold estates, after the 
failure of previous limitations in favour of A. 
and his issue, “in trust for such pci sons as at 
the time oi such failure of issue should be his 
(the testator’s) next of kin according to the 
Statute of Distributions, and as if the testator 
had survived A*, and in the like shares as they 
would be ontitlcdtothe same under the statute.” 
He afterwaids bequeathed a legac‘y in trust for 
%, for life, and, after her decease w'ithout issue, 
in trust for his own “ next of kin in manner 
afmesaid”: — Held, that the persons entitled 
to the legacy would he the persons vho would 
be next of kin of the testator lining at the 
death of M., and not the next of kin at his 
om death. Dessant v. JSoUe, 25 L. J., Ch., 236 

4. Testator gave certain leasehold houses in 
trust for A., absolutely for her sepaiato use, 
and other leasehold liouses in trust for B for 
her separate^ use, for her life, and after ’her 
deoiase for her children ; if none, to fall into 
the residue, ’ and he gave the ie.sidue in trust 
tor A. and B., to bo divided between them 
share and share alike, and to be paid and 
apphed m like manner, for their use and 
benefit, as the rents and profits of the lease- 
lioid premises hereinbefore settled upon them, 
and their receipts to be a sufiicient disciiarge: 
the reference in the residuary clause is not to 

!nler«s of A. and B. in the houses, but 
they aWl take fortljeir 
t^tateBse; tterefore ihCTtake the residue 
SkanhD y. Saier, i Ves. 732. 
^tetor bequeathed fi,000Z. to his 
a«4 |fto her decease to his 

’-ti- <:b.i h.t, ] ' 


die in the lifetime of his wife, then he directed 
his executors to divide the same amongst the 
children of the nephew ; and in case the nephew 
should die without leaving lawful issue, then 
to pay the same unto and equally between his 
two nieces, Louisa and Georgiana, for their 
separate use ; and in case one or both of the 
nieces should die in the lifetime of the wife 
then to pay and divide the share of the niece 
so dying unto and equally between her children 
as tenants in common ; and the testator be- 
queathed all moneys in the public funds of 
which he should die possessed upon trust for 
his wife for her life, and after her death for 
the benefit of his nieces Louisa and Georgiana, 
in manner thereiubefoie directed of and con- 
cerning the sum of 5,000/., and he gave all the 
residue, except moneys in funds, to his wife 
absolutely. One of the nieces died in the 
lifetime of the wife, leaving children -.—Held, 
that the gift of the 5,000/. to the children of the 
nieces could not be regarded as a part or modi- 
fication of the gift to the mother, but was in 
fact a substitutionary gift, to arise on a distinct 
event ; that the leference to the bequest of the 
5,000/. in the residuary gift of the moneys in 
the funds by the words “ in manner herein- 
before directed” might refer to the manner 
of taking as tenants in common or for their 
separate use ; that the children of the niece 
did not, therefore, by virtue of the reference, 
take any interest in the residue of the moneys in 
the funds ; and that, as to such moneys, so far 
as related to the share of the deceased niece, 
there was nn intestacy. LumUy v. MobUns, 10 
Hare 621 ; 17 Jur. 410; 23 L.‘ J., Ch., 869 : 1 
W. B. 285; lEq. Hep. 129. 

6. A testator bequeathed his personal estate 
to his wife absolutely, and he devised two real 
estates to her for life, and after her death 
in tiust for sale and division amongst other 
parties. Having sold one of the estates, he made 
a codicil changing his trustee, and authorising 
the sale of the remaining estate at any time, 
and he gave the produce thereof to his wife 
for life, and then “ upon the trusts and for the 
intents and purposes in his will expressed and 
declared as concerning all his real and personal 
estate ; ” and in all other respects he confirmed 
his will Held, that the produce of the estate 
was not divisible amongst all the devisees and 
legatees ratably, but was subject to the trusts 
declared by the will Bahr v. mekards, 27 
Beav. 320 5 Jur., H. S., 697. 

7. By will the testatrix gave a share of 
her property to A., a married woman, for her 
separate use during her life, with a general 
power of appointment on her decease: and 
another share to B., also a feme covert, for 
her separate use during her life, with remainder 
to the children of B. By a codicil, revoking 
this dispsiijon, the testatrix declared that K 
should have her share, “the same as A., to 

disposal, independent of her 
Children, so that no part of it should be put 
under trust, as mentioned in the will, but to be' 
entirely at her (Bds) own disposal, to Mtu fo^ 
(the E.’s) who may fe teW 
her^’:--^HeId, that H took, an 
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life, and after her death the principal to go 
amongst the then unmarried chikiren of herself 
and husband, as the husband should by deed 
or will appoint, and in default of appointment 
equally among the children who should be 
living at the death of the husband. The fund 
having been invested in lands pursuant to a 
trust in the articles, the husband, by his will, 
appointed the lands among his sons as follows : 
Ballygriffin to John, Gurtaneelig to George, 
Knuttery to Henry, and Gneeve to Kelson, 
to go to them immediately from and after the 
decease of Lady C., with a clause of survivor- 
ship among the brotheis,if any of them should 
die before they became respectively entitled 
thereto. The testator, by two subsequent 
deeds of appointment, irrevocably appointed 
Ballygriffin to John, and Knuttery (which he 
had by his will given to Henry) to George, and 
by a codicil (in which these two deeds were 
recited) he revoked the appointment of Knut- 
tery to his son Henry in the will contained, and 
instead thereof appointed to him Gurtaneelig. 
Henry died after the testator, but before the 
death of Lady 0. ; — Held, that the devise of 
the lands of Gurtaneelig by the codicil was 
to be considered in the light of an absolute 
appointment, and that same was not subject 
to the clause of survivorship contained in the 
will. Charitahle JDomtio7is and Beqnests 
(Commissioners of) v. Cotter, 2 Dr. & Wal. 615; 
2 Ir. Eq. R. 196 ; 1 Br. & War. 498. 

1. A testator gave all his real estate to 
trustees, to pay the income thereof to his 
mother for her life, and then to sell, and 
divide the proceeds into two moieties, the one 
moiety to the children of his sister S., and 
the other moiety to his sister M. or her chil- 
dren, if she were then dead. He then gave all 
his personal estate, after payment ot debts, 
etc., to his wife A. for life or widowhood ; and 
from her decease or second marriage to trans- 
fer the whole to such persons and in such 
manner as he had declared concerning his real 
estate, payable on the decease of his mother.” 
The widow married during the life of the 
mother: — Held, that the construction to be 
put on ibis was, that on the death or marriage 
of his widow the personal estate was to be 
distributed in the same manner as the real 
estate was to be distributed on the death of 
the mother. Mountain v. Young, 18 Jur. 769. 

2. A testatrix gave certain estates on trust, 
as to a moiety, for E. for life, with remainder, 
if the trustees should think proper, in trust 
for B.’s husband for life ; and as to the other 
moiety, on similar trusts for H. and her hus- 
band, and in certain events, which happened, 
upon the same trusts, in favour of B. and her 
issue, as were thereinbefore expressed con- 
cerning the other moiety* The trustees, after 
the death of B., declared that B.’s husband 
should have the income of both moieties for 
life Held, that he was entitled to the income 
of the moiety given to H. for life* Aslibnrn'hmi 
V. Ashhnrnlham, 13 Jur. 1111. 

B* Legacy to A. for life, then to her children 
for maintenance, and to be eqiially divided 
among them on their arriving at twenty-one, 
followed by a legacy to B., “ on the same con- 
ditions on Ms attaining the age of twenty- 
Ohe.^’' The legacy to B. construed in the same 
as the other, viz,, for life only, etc. 
V* Brnson^ 12 Yes. 295. 




4. A testator by his will gives 3,OOOZ. to his 
brother for life, with remainders to his wife 
and children, and 6,000^. to his sister B. for 
life, with remainders to her husband and 
children, and then, after two small bequests, 
the residue of his personal estate and effects 
to his sister C. absolutely. Afterwards, by a 
codicil, entitled by Mm a codicil to his will, 
he leaves to Ms brother an equal share of liis 
effects wdth his sisters, subject to similar 
limitations with those of the B,000Z., and then 
adds, «my sister B. to have an equal share 
with my sister C.” He makes a second codicil, 
repeating the two small bequests above men- 
tioned in the same terms in which they were 
given by his will, and appointing a third 
executor to act with the two others named in 
the will Held, that the effect of the codicils 
w’as only to equalise the shares of his brother 
and sisters, and that the substitutional share 
of B. lemained subject to the same limitations 
for the benefit of her children, which were 
declared concerning the 6,OOOZ. given her by 
the will. Cooltson v. Maneoclt, 1 Keen 8X7 ; 5 
L. J ,, K. S., Ch., 245. Affirmed 2 Myl, & C. 
611 ; 6 L. J., N. S., CM, 56. 

5. A testatrix, having by her will directed 
her trustees to stand possessed of a fifth of 
her residuary estate upon trust for a woman 
for life, and after her death for her children, 
diiected them to stand possessed of three 
other fifth parts upon such trusts for three 
other women respectively as should correspond 
with the tiu&ts thereinbefore declared con- 
cerning the fifth part or share of the first- 
mentioned woman Held, that the three 
women took only life interests, with remainder 
to their respective children, in the bame 
manner as the first-mentioned woman and 
her children took, Bniitli v. BreenMlL 14 
W. E. 912. 

6. A testatrix directed trustees to make an 
investment, and out of the ffividends to pay 
annuities of lOOL each to Ms two nieces and 
his nephew for life, and the capital to their 
children respectively, and to apply lOOL a 
year in the maintenance of the childjen of 
Daniel, a deceased nephew, until twenty-one, 
when iie gave them the capital fund producing 
this annuity. He bequeathed his residue to 
his two nieces and nephew and the children 
of Daniel, ‘‘ in equal shaies, in like manner as 
was thereinbefore mentioned with respect to 
the annual sums of 100^. bequeathed to them 
respectively Held, that the children of 
Daniel took one-fourth only of the residue, 
Barnes v. Anstee, BB Beav, 264. 

7. A testator gave an estate to Ms daughter 
1, for life, and after her death upon trusts to 
her children, and made similar dispositions of 
other estates in favour of his daughter A. and 
his sons J. and W, respectively, and their re* 
spective children, and gave Ms residuary estate 
to B. and A. equally. By a codicil he gave 
the residue to hi.s wife for life, and after her 
death between B., A,, L, and W. equally, 
** precisely in the same way as the shares 
before given to them in my will”} — ^Hold, that 
the shares of the residue were not given 
absolutely by the codicil, but were subject to 
the limitations contained In the will as to the 
estates specifically devised, Mo CoMmd^ 2 
De G. k J. 690. 

Held, also, that E. and W* having died with 
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out issiiey their shares in the residue went to 
the personal representatives of E. and A., the 
absolute gift to E. and A. in the will remaining 
to that extent unaltered. Xh* 

1. A specific devise or bequest is a devise 
or bequest by a description which identifies a 
particular subject then existing as intended to 
pass to the donee in specie either directly or 
indirectly. Giles v. JMsom, 6 L. H. L , 21 ; 
42 L. P., 122; 21 W. B. 417; 28 L. T., 
H. S., 789. 

A father devised three propeities to his 
three sons respectively for life, with remainder 
in fee to their respective children, and in case 
of the death of either of them without issue 
between the others “ in the same manner as 
the estates devised were limited to them re- 
spectively,” siibiect to the proviso that if 
either died leaving a widow, but no children, 
the widow should have an estate for life in 
the premises “ so specifically devised ” to her 
husband : — Held, that the devise to such widow 
attached, not only to the property originally 
devised to her husband, but also to property 
coming to him under the contingent limita- 
tions. Ik 

2. A bequest of leaseholds by reference to 
the uses declared lespecting freeholds make 
the leaseholds subject to other limitations and 
restrictions declared concerning the freeholds. 
Memmm v. Xmrse, 11 L, E., Eq., 522: 40 
E. J., Ch., m ; 24 L.^ T. 864 ; 19 W. E. 673. 

S. A testator by his will gave his residuary 
estate to trustees upon trust to divide it 
equally between his children, and by a codicil 
directed tbem to hold the sum of 2,0002., pari 
of the share of his daughter E., in trust for 
her for life, and after her death for her 
children, with an ultimate trust for the sur- 
vivors or survivor of the testator’s children, 
and the issue of such of them as should ho 
then dead leaving issue; and the testator 
directed his trustees to hold the sum of 2,0002., 
part of the share of his daughter G , in tiust 
lor her for life, and after her death “ upon 
sfioh and the like trusts as are hereinbefore 
declared of the sum of 2,000?. secured for the 
benefit of my daughter E., as fully and effect- 
ually as if such trusts were here fully repeated,*’ 
and the testator directed his trustees to hold 
the sum of 2,000? , part of the share of his 
daughter t,, “ upon such and the like trusts 
as arc hereinbefore declared of the two several 
sums of 2,000?., and 2,000?. .secured for the 
separate use and benefit of mj daughters E. 
and C., as fully and effectually as if such trusts 
were here hilly repeated.” E. died leaving 
issue, and C. without having had any issue* 
that the 2,000?. forming part of the 
share of C. did not pass after her death upon 
the same trusts as E.’s 2,000?., ie., to the issue 
of 1., but upon trusts coircsponding to these, 
but Imving O.’s name substituted lor E.’s, so 
that, in the events which had happened, it 
passed to the survivors of the testator’s chil- 
dr®,«dthe issue of such of them as were 
Mnm issue. mth, Bmhf&rX. v. 

■ Xi, T. 246, 

testator bequeathed 20,000?. consols 
-upon trust to j.ay the dividends to his wife 
for Mc,^and after her death to B. (the wife of 
“ , for her separate use, and after tlie 
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residuary legatee, survived him only two days, 
and by her will, after giving several legacies 
of 100?. each, bequeathed to A. and B. the 
same amount and on the same trusts and 
conditions” as were “named” in her late 
husband’s will. She directed her residuary 
estate to be divided into two moieties, whereof 
sbe gave one to A. and B. and their children, 
“on the same trusts as before alluded to.” 
There was no other part of the testator’s will 
to which the bequest m the testatiix’s could 
be referred, except that above stated Held, 
that a legacy of 20,000?. consols passed by the 
wife’s will on the same ti lists as those above 
mentioned of the husband’s will. Stephens v. 
Powys^ 1 Be G. k J. 24. 

5. A father gave to his sons H. and J. 16,000?. 
upon special trust and confidence to invest and 
to pay the income of 8,000?., part thereof, to 
his daughter A. for life for her separate use, 
and after her death to divide the 8,000?. 
amongst her children at twenty-one. He then 
directed that his sons should pay the income 
of the remaining 8,000?. to his daughter S. for 
life in the same manner in every respect and 
subject to the same control as he had directed 
as to Ms daughter A., it bein^ his intention 
that his daughters’ fortunes should not be 
subject to the debts of their husbands. He 
then gave to H. and J. 6,0004, to invest and 
pay the income to his son S., and to divide 
the princi|)al amongst his children. The sums 
were charged on real estate, There was power 
to apply the income for the maintenance and 
education of the daughters’ and sons’ children. 
The daughter S. died, leaving four children 
who had attained the age of twenty-one. The 
sum representing the 8,0004 had been paid 
into court Held, that by implication the 
four children were entitled to the fund. Smet-^ 
ing V. Pndeaux, 2 L. B., Cb. D., 413: 46 L. J., 
Oh., 378 ; 24 W. B. 776 ; 84 L. T , N. S., 240. 

6. A testator gave his real and personal 
estate to trustees as to onc-fourih to A. for 
life, and, after her decease, for her children, 
and, in^default of children, for B., 0., and B., 
and their issue, in the same manner as therein- 
after directed lespecting their oiiginal shares': 
as to one other fourth to B. for life, and, after 
his decease, for his children, and, in default of 
children, for A., C., and B,, and their issue, in 
the same manner as directed respecting their 
original shaios ; as to one other fouith part for 
0. and her children by reference to the share of 
A., using the same referential expressions as are 
next given concerning the remaining share; 
and the fourth share he bequeathed for the 
benefit of B, and his children upon the trusts, 
and subject to the powers and authorities, and 
with the like remainders over in default of 
issue, ^and similar and in all respects corre- 
sponding with the trusts, powers, and authori- 
ties expressed and declared concerning the 
one-fourth share bequeathed in trust for B. 
and his children, as effectually as if the 
tngts were there repeated. B. died unm^d? 
---Jdeld, tliat the fourth share went ove^, ppbn 
the death of B. without issue, to 

three legatees. A., B., and 0. Suttees v! to- 

I-- Ch'. 305; 15 
W^E. 395 ; 16 L. T., N. S. 8. 

By a marriage settlement a fund was 
pttled by the husband in favour of the hus- 
eir respective lives, ii 
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and after tiae decease of the survivor for the 
children. Another fund was settled by the 
husband’s mother for herself for life, and 
after ^ her decease upon such of the trusts 
thereinbefore declared concerning the first 
fund in favour of the children as should be 
then subsisting or capable of taking effect : — 
Held, that the trust of the second fund in 
favour of the children arose at once upon the 
death of the tenant for life in the lifetime of 
the husband and wife. Stare v. Hare^ 24 
W. R. 675. 

A general reference in a gift to the terms 
of a former disposition does not determine the 
time when the gift is to take effect. Ih. 

1. A testator bequeathed a sum ” of con- 
sols to trustees for his daughter L. for life, 
with remainder to her children. By a codicil 
he directed “ that the sum of 200Z. per annum 
be added to the sum” by his will, “ granted to 
his daughter It. during her life, and invested 
in the same manner and trusts ” as governed 
the will : — Held, that the words, “ during her 
life,” were words of reference, and not of 
limitation, and that the gift by the codicil was 
of a sum sufficient to produce 200?. a year, 
which was to be held for the daughter for life, 
with remainder for her children. AuMjo v. 
Wallace^ 31 Beav. 193. 

2. A testator devised his real and personal 
estate to trustees, upon trust to sell and put 
out one-ninth of the produce in Government 
or real securities, and to pay the interest to A. 
for life, and afterwards to her children. By 
a codicil he bequeathed a leasehold to the 
trustees, to hold upon the same trusts, in all 
respects, and for the same persons and subject 
to the same powers, provisoes, condition, and 
limitations as the above one-ninth: — Held, 
that A. was not entitled to enjoy the lease- 
hold in specie, but that it must be sold and 
invested for the benefit of the parties entitled 
in succession. Mmfon v. Marhhy, 18 Beav. 196. 

3. A testator gave 1,000?. to his sister Sarah 
for life, with remainder to her children j he 
then said, “ To each of my sisters, M,, A., C., 
and B., I bequeath 500?. ; and in case of death 
of either, their portions to go to the surviving 
sisters above mentioned.” 0. died in the life- 
time of the testator: — Held, that her 6007. 
survived to A., and B,, and that Sarah was 
not included in the words, “the surviving 
sisters above mentioned.” White v. WaUey. 
26 Beav. 23; 28 L, J., Ch., 79. 

4. Testatrix gave pecuniary legacies to A., 
B., and 0. respectively, and appointed A. and 

B. her executors, and bequeathed her resi- 
duary property to her execul ors A. and B. By 
a codicil she declared that C, should be also 
executor, and that her will should take effect 
as rl Ms name had been originally inserted 
therein as third executor ; and she requested 

C, to accept a legacy of 60?, as some slight 
acknowledgment for the trouble he would 
have, etc., to be independent of and in addition 
to the benefit he derived under her will ; and 
she declared that her trust estate and property 
should vest in 0. jointly with A. and B., and 
confirmed her will in all other respects — 
Held, that 0. was not entitled to one-third of 
the residue. Sillenion v. &rme, 2X Beav, 518, 

5* <Hft to the sons and daughters of T., vis;,, 
I; and M., 100?. each, excepted, ** as 
i Interest of such share shall be paid to M. 
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for life, then the said 100?. shall be given to 1 

B.’s children ; ” then gift of residue “ to A. F, I 

for life, and after her decease I give to the i 

sons and daughters of T. (except and excepted 111 

as aforesaid) all my remaining effects”:—. * 

Held, that the children of F. took no part of 
the residue. West v. LaUng, 12 Jur. 129. 

6. Testator bequeathed to G. two sums of 
slock, and, in case of his death in the testatof s 
lifetime without issue, the two sums w’ere 
to be equally dhided amongst the testator’s 
nieces ^ thereinafter named, under the same 
conditions and lestiictions as wore therein- 
after mentioned, i expecting the several be- 
quests thereinafter to them respectively given. 

The testator then gave 12,000?. stock to trus- 
tees, upon trusts to pay the dividends (in 
thirds) to the testator’s three nieces. A., B., 
and C., for their lives, and after their re- 
spective deaths to transfer the capital (in 
thirds)^ to the children of the nieces, with 
limitations^ over in the nature of cross-re- 
mainders, in the e\ent of any of the nieces 
dying without leaving children, with an ulti- 
mate limitation, in the event of all the nieces 
dying without leaving children, in favour of 
the residuary legatee, a stranger. G. died, 
without issue, in the testator’s lifetime. The 
nieces had children:— Held, that the chiHrcn 
took the same interest in the stock given to 
G. as they did in the 12,000?. consols. Mms v. 

Soss^ 2 Colly. 2G9; 9 Jur. 795, 

7. By a settlement trustees were to raise 
2,000?. for A. for life, with remainder to her 
children, with powers for maintenance, advance- 
ment, or otherwise,” and in default of children 
the fund was given to C. A like sum was given 
to B. for life, with remainder to her children, 
with the like provision for their maintenance 
“ and otherwise,” as hei ore expressed, in respect 
to the 2,000?. given to A. and her children, and 
othenvise in like manner, to all intents and 
purposes, as if such trusts and provisions were 
there fully repeated :—Held, that this in- 
cluded the gift over to 0., and that on the 
death of B. without children C. was entitled 
to the second 2,000?. Se Shirley^ 32 Beav 394. 

8. A testator gave his residue to his grand- 

children, the children of his son and daughter 
(A. and B.), living «at Ms decease, with a gift ^ 

oyer to his brotheis and sisters, in case any 
died before attaining a vested interest. By a 
codicil he gave 4,000?., the interest to be paid ^ 

in equal moieties to A, and B. during theif 
lives, and at their decease the 4,000?. to be for 
the benefit of his grandchildren, agreeably 
to the ^instructions contained in his will. A, 
died, living B.:— Held, that a moiety of the 
4,000?. bocme, iqion the death of A., divisible 
amongst Ms chlldion. Archer v, Si 

Beav, 187 ; 10 W. R. 703. 

9. A testatrix, by her will, after reciting that 
being joint heiress with her two sisters, she 
was possessed of a third part of the rectorial 
tithes of B., gave to her sisters the said th|rd 
part or sliara to be equally divided between 
them, and to be held by and subject to tlie 
same conditions by which they, her two sister®, 
held the other two paiis or share®. At the 
date of the will both of the sisters were married, 
and on the occasion of the marriage of each 
her shares of the tithes had been put Ihto 
settlement Held, that the sisters became ^ 
entitM respectively to a moiety of the third A ^ 
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upon tlie trusts declared by their respective 
marriage settlements of the shares originally 
vested in them in their own right. Ord v, 
Ofd, 2 L. K, Eq., 303 , 15 L. T., K S., 51. 

L By will a testator gave a legacy “ equally 
between my biothers and sisteis now li\ing 
and he directed that their shares should not 
lapse by their deaths in his lifetime, but should 
go to their executois By a codicil of the 
same date he bequeathed another legacy, 
“between my brotheis and sisters, in like 
manner as I have dnected by my will*': — 
Held, that the class mentioned in the codicil 
were not the same as that in the will ; that the 
“ manner ” referred to the mode in which the 
class was to take, and not to the class itself ; 
and consequently that the representatives of a 
sister who predeceased the testator took no 
interest in the second legacy, lie Wilder, 27 
Beav. 418. 

2. Bequest to the children of a deceased 
niece who should be living at tbe testator's 
death, followed by a bequest to a nephew for 
life, and alter his decease upon the like 
♦‘trusts,” for the benefit of Ms issue, and sub- 
ject to the same powers, “limitations,” etc., in 
respect of Ins issue, as those expressed as to 
the niece's children. The nephew had no child 
living at the testator's death, bathe aft ei wards 
had one child born;~-Hcld, that such was 
entitled to the second legacy, Yardlm v. 

2f> Bear. 3S. ^ 

3. K devised property to the children of B., 
in like manner as they were entitled under the 
will of B., deceased* -Held, that A. referre<l 
to the will and codicils together of B. JPlmtt 
V. IFlWcr, 2G Bea’i . 30. 

A father, !ia%ing eight children, devised his 
ostate to dx oi them ( qually. Aftenvaids the 
Wife's iather dciistd .mother property unto 
her childien, to be -vested at the like times, 
with like benefit of smvivorship, and provision 
for mamtennnee, and in like manner m all 
other respects, su fai as the nature of the 
property and the diftVrenoe of tcnnie would 
permit, as the thildimi were entitled to the 
es^te of their father, under the dispositions 
and hmitailons contained in his will:— Held 
that the eight children paiticipateil in the 
second dtmae. IK 

4. A testatoi gave property, including 2,7001 
stock, to his wife for liie,and after her decease 
as to 800/., part of the stock, for his daughter 

XT mtmtioned, and after the decease 

ot Y, lOi hei chilchen living at the time of her 
decease, equalij. The testator subsequently 
ixave 12001., tetlior part of the stock, for liis 
daughter 8., in similar terms to those used 
mth respeol to the of the SOOl. stock to 
Jus daughter Y . ; aud, after the decease of his 
<laughter B., totranstcr tho 1,2007. stock to aU 
.ondevep'the children of his said last-men- 
tioued daughter, at the same time and in the 
same manner as was tliereinhofore mentioned 
with respect to the BOOK for the benefit of his 
daughter Y. Held, that a child of S., who 
picdece^ed her motlicr, took no share in the 

w"lsfSS. 

5 T^agc settlement, reciting only 
^Mtendecl linage, and that it bad been 


for life, remainder to the husband for life 

remainder to such uses and upon such tiiisti 
as tl>e wife should appoint, and in dc fault of 
appointment to uses in favour of the issue of 
the marriage. The wife covenanted to suiren- 
dei her copyholds “to the uses liereinbefoi e 
expressed” concerning the freeholds II jid 
that the power of appointment -was genera/ 
and could not be restricted to a power to an- 
point to issue. Minton v. Mrwood, 3 L R 
Oh., 614; 37L. J., Cb., 606. ' 

Held, also, that the covenant to surrender 
the copyholds to the same uses as the fiec- 
holds made the copyholds subject in equity to 
the same power of appointment as the free- 
holds, though powers were not expressly re- 
ferred to in tbe co\ enant. Ib. 

6. A testator gave his estate to foui cliildien 
in equal propoitions, but his wife was to have 
“hei propoitionate part ” for life, and it was 
given altei wards to the four childicn. And 
as to “the part of his estates” thereinbefore 
given to his daughter, she was to have it for 
life, with remainder to her children : —Held, 
that the “part” of the daughter included her 
share in the part given to the wife foi life, 
and that therefore she was only entitled to a 
Hfe interest in it. Watson v. l^rijee, 34 Beav. 

7. A testator gave his freehold estate “and 
property, whether real or personal ” to A. for 
life ; and after her decease, he gave “ all his 
said freehold estate and property ” to B. and 
wife for life ; and after their decease, he gave 
“ all his said freehold property ” to their ohil- 
djen, “for an estate of inheritance in fee- 
simple,” and in default he gave “his freehold 
estate and property” to 0., “his heirs and 
as«iigns, in feo-simplc.” He charged his per- 
sonal estate v ith some legacies, and he gave 
the residue of which he should die possessed, 
etc., to A,:— Held, that B. and his childien 
took no interest in the personal estate, winch 
belonged to A Mollmqsn'orth v. Shakeshaft, 
U Beav 492 ; 21 L. J , Ch , 722. 

8. A testator, having bequeathed a sum of 
money to his executors, in trust for his four 
grandchildren, Joseph, James, Lydia, and 
Mary, and the residue of his estate and effects, 
upon the happening of certain contingencies’ 
unto his four grandchildren, devised his real 
estate, subject to a life interest, unto his 
grandson Joseph, charged and chargeable 

payment thereout of 
1,500/. apiece, unto each of the three brothers 
and sisteis of Joseph, that was to say, James, 
Lycha, and Mary. And the testator proceeded 

^ if any of the 

children of my late son Joseph, being a son or 
sons, shall die under twenty-one, or if any of the 
children of my son J oseph, being a daughter or 
daughters, shall die under that age without 
being or having been married, then as well the 
original share or shaies of the children so 
dying as the share or shares which by virtue 
OI this pi oviso shall have survived or accrued 

ip 1 s^id sums 

or apiece, and of and in the rest and 

residue of my personal estate and effects, shall 
go, remain, and be to the other and others of 
the said olixidren, and if more than one, in 
equal shares as tenants in comthon.” The 

Bydia and Mary, both dim 
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Tlie words said children ” referred to the four 
grandchildren, and that James was entitled i 
to one moiety only of the two sums of 1,600?. 
giren to the granddaughters. Mchasm v, 
Miter, 4 E. T., N. S., 628. 

1. The word “ said ” applies to the immediate 
antecedent. Re Willomier, 16 Ir. Ch. B. 389. 

A testator directed his household furniture, 
etc., to he sold, and the produce, with other 
moneys, to be laid out in stock, the interest to 
be paid to his wife for her life, and after her 
death the stock to be sold, and the half of the 
produce to be paid to C., eldest son of his 
niece E., and the other half to be divided 
equally between the children of E. Secondly, 
he left all stock, etc., of which he should die 
possessed, to his wife during her life, and after 
her death he directed the same to be sold, and 
3,000?. of the produce to be paid to G., and the 
remainder to be divided equally between all 
the other children of his niece E., and he 
appointed executors. Thirdly, he devised his 
lands in France to his wife for life, and after 
her death the one half to go to C., and the 
other half to be divided equally between all 
the other children of his niece E,, and he 
appointed an executor of his property in 
France; and he directed that his executors 
should not be liable for any loss which might 
happen in placing out his property according 
to the direction of his will, except for wilful 
neglect ; and in case 0. should die before he 
attained twenty-one, he diiected that the said 
property and effects should go to his (the tes- 
tator’s) nearest heiis on his mother’s side 
equally. E., the testator’s niece, was his 
nearest heir both on his father’s and mother’s 
side, and his next of kin. 0. died under age : 
— Held, that “ my said property and effects ” 
in the third clause did not mean all the pro- 
perty of the testator, but was confined to the 
portion of it bequeathed and devised to 0. Id. 

Held, secondly, that it applied to all the 
property which 0. would have taken, and was 
not confined to the third clause. Ih, 


XL BEBTOLICATIOIir OF CHlBaES. 

2. Where trusts of a fund are declared by 

way of reference to the trusts of a prior fund, 
such limitations ouglit not to be so construed 
as to multiply the charges which had been 
made on such prior fund. v. 9 

L. T., N. S., 166;2H. B. 486. 

Where, therefore, A* bequeathed to trustees 
a considerable sum of money for B. during his 
life, after his decease in trust to raise portions 
of 6,000?. each lor the younger children of B. 
as therein named, with gifts o\er, subject to 
these charges, and he also bequeathed one-fifth 
of his residuary personal estate upon the trusts 
before declared concerningthe capital of which 
the dividends were given to B. for life, the 
residuary personal estate being of very con- 
siderable amount -Held, that the children of 
B. were not entitled to double portions of 
6,000?. each. Id. 

3. A trust created by reference to other truste 
ought not, generally speaking, to be so read as 
to create a duplication of charges, Mi%ik v. 

§ Be 0. M. k 0. 6T7. And sea Bm* 
me f. XI Ir. E» Bq. 140, 

Ifcthe will of E. B. an undivided moiety 

' ntt^ 



of freeholds and leaseholds is vested in trustees 
upon trust to sell and pay annuities and 
legacies, and after decease of S. L. (her sister) 
and of A. B., to divide the residue among 
certain parties. S. li. survived, and devised 
the other undivided moiety of the premises to 
the tmstees of her sister’s will, to hold them 
upon the same trusts, or such as should after 
her decease be subsisting, for the benefit of the 
same persons and for the same purposes as 
were declared by her sister’s will of and con- 
cerning the moiety of her sister in the pre- 
mises : — Held, that the intention of S, L. was 
to add the produce of moiety to her 
sister’s personal estate, and that it was applic- 
able in aid of payment of the annuities and 
legacies of E. B.’s will, and subject thereto 
belonged to E. B.’s residuary legatees. RmhsU 
V. Lodge, 23 Beav. 138. 

5. _Whon an estate is devised by reference to 
the like limitations as are expressed in another 
instrument concerning another estate, the 
Coiiit will consider that the testator’s intention 
was to make the second estate a supplemental 
provision to the first, and not to multiply 
charges or powers of charging. LeUjh v. 
Leigh, 18 W. B. 991 ; 22 L. T., N. S., 837. 

This construction is rendered more certain 
if the second estate is insufficient alone to bear 
an independent set of charges; or, if the will 
devising the second estate contains more than 
one devise, by refeience to the same limita- 
tions. Id. 

6. A father by his will made a series of 
specific devises upon trust for each of his 
children for life, with power for such child to 
appoint by will to his or her widow or sur- 
viving husband an annuity not exceeding one- 
third of the income of the property specifically 
devised to him or her for life ; and he then 
gave his residuary real and personal estate 
upon and for the trusts and purposes, and with 
the same or the like powers, in favour of all 
Ms children, share and share alike, and their 
issue, as should correspond with those therein- 
before expressed and declared concerning the 
estates specifically devised '—Held, that each 
child had power to appoint by will an annuity 
not exceeding one-third of the total income 
arising from the specifically-devised estate 
and the child’s share of residue. Cooper v, 
Macdonald, 16 L. B., Eq., 268 ; 42 L. J., 0h„ 
633; 28 L. T. 693. 

Beam, if the power had been to appoint an 
annuity of or not exceeding a fixed amount. Id^ 

7. The gift of property subject to charges, 
to which it is already liable, does not create 
a new charge. It may be a recognition or 
confirmation of the charge already existing, 
but docs not create a charge more extensave 
than what before existed, or was supposed to 
exist, Roalcm v. Smith, 3 J, & E. 647 ; 9 3&r. 
Eq. B.426. 

By a marriage settlement, the lands 
X, and Y. were, in case the wife survived 
husband, charged with an ** annuity or yearly 
: rent-charge ” of 69?., for the benefit cl the we 
during her life, provided the leiMises of the 
: lan<fe should so long continue; and It was 
I provided* that if the husband should^ at any 
time clunng his life, purchase or become seised 
of 201, per annum, to be settled ** as a jointure 
on his wife, in adaittem to her above-mentioned 
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tostees should pay him a certain sum out o£ 
the trust moneys. The mother of the hus- 
hand, having power to appoint the lan^ or Z. 
amongst such of her sons as she should tlnnt 
fit, granted, with his consent, an annuity or 
Yea-rit xent-charge of 20^. charged on said 
fqnd«, to his wife for her life j and thereupon 
the tyiistees paid the trust money to the hus- 
band. The husband afterwards acquired the 
lands of Z., subject to the annuity of 20^. ; and 
the lease of X. having expired, and that of Z. 
(which was \estcd in a third person) being 
about to expire, he made his will, whereby be 
devised all his real, freehold, and personal 
property to his son, “subject to my wife’s 
jointure,” and to a fmther sum of 101, during 
her life, which he thereby charged on his 
entire property * — Held, that the ^01, per 
annum was not impliedly charged upon Z. by 
the wiE ; and that whether the word “ jointure” 
in the will referied to the 60^, per annum, or 
the %0L per annum, the gift of his propeifcy, 
subject to hia wife’s jointure, did not create a 
charge upon ii, but left it as it was, subject to 
the charges created by the prior instruments. 
Ih 

El, 0I1PT TO mMom mmm nahed. 

1. Beal and personal estate given to trustees, 
upon trust to pay the income to the testator’s 
wife for her life, and, witiiin or at the expira- 
tion of ten years from the death of the sur- 
vivor of hirijhelf and his wife, to sc41 and 
convert the saim* into money, and out of the 
income to pay annuities to soverai persons and 
classes of person-si foi the ‘'aid term of ten 
jears, With pecuniaiy legacits to the same 
persons and clashes, and also to other poisons, 
at the expiKition of that time; and annuitioh 
to Other pel boiib for the lives of the annuitants, 
and speiifio legacies to others. The residue 
was then given to all and every the several 
lep^tees before named (with exceptions), 
ratably and in proportion to the amount oi 
iieir respective legacies. The wife hurvhed 
the testator ‘.“-Held, that the “ legatees before 
named ” should be construed to be the legatees 
taking benefits out of the fund which tell in 
at the wife’s death, and tie “legacies,” such 
iegaoiea m remained to be satisfied at the 
expiration of the ten yeais; that annuitants 
for life, not haring other legacies, w^ere lega- 
tees of shales in the lesidue ; that the specific 
legatees, including one taking a bequest of a 
watch, chain, and seals, w^ere entitled to share 
in the residue according to the value of their 
respective legacies ; that annuitants, who sur- 
vived the testator and died before the expira- 
tion of the ten years, when their pecuniaiy 
l^acies were payable, took vested interests in 
such annuities and legacies; that a class 
deecadbed as “the children” of B., but not 
otherwise named, came within the description 
of fl^atees before named;” that the widow 
i the testator did not take under the residuary 
that the annuities which ceased at the 
11^ |im years were uat legacies 
q| ,whlc|i the annuitants took any 
the residue, JBtoml&y v# T 


but the persons composing which were not 
named; he gave his lehidue to his legatees 
“ spec ially named,” except one of the classes 
desciibed Held, that this showed that by the 
words “ specially named ” the testator meant 
described or mentioned; and that all the 
legatees, whether named or only described, 
took shares. Be Holmes' Trusts, 1 Drew. 321 ; 
22 L. J., Ch., 393. 


IV. INCIDENTS OF GUMHIATIVE OE 
SUBSTITUTED EEGACIES. 

3. Testator gave an annuity of 300?. fiee 
from all taxes and stamp duties to T. and H. 
during their joint lives, and to the survivor 
during her life, and after the death of the 
survivor to G. for her life. By a codicil he 
revoked the annuity of 300?. given to T. and 
H., and gave them an annuity of 100?. each, 
with benefit of survivorship. The annuities of 
100?. are subject to the legacy duty. Bur rows 
V. Cottrell, 3 Sim. 376. 

4. Testator, by Ms will, directed, that the 
legacies therein given should be paid free of 
legacy duty. By a codicil, which he directed 
might be considered and taken as part of his 
will, he gave other legacies:— Held, that ^ the 
legacies given by the codicil were not given 
free of legacy duty. Marly v. JBeaUw, 2 Colly. 
351; lOJur. 280. 

5. On mere substitution of legacy it is 
attended with the same incidents prirtmf&eie, 
and where subsequent addition is made ^ to 
prior legacy, addition will have same qualities, 
Chatteris v. Towig, 6 Madd. 31, 

A testator bequeathed to his daughter 
60,000?,, of which 20,000?. was to be paid to 
her absolutely, and as to the remaining 30,000?. 
she was to receive the interest to her separate 
use, during her life ; and after her death the 
principal was to be paid to such person or 
persons as she might, by her will, appoint; 
and after giving various other legacies, and 
bequeathing to the same daughter a share of 
the residue of his personal estate, he directed 
that all the specific and pecuniary legacies 
thereinbefore bequeathed should be paid to 
the respective legatees, free of the legacy 
duty; the daughter having died in his life- 
time, he afterwards by a codicil, “instead 
of the legacies given to her by will, which 
are now lapsed, bequeathed to her husband 
20,000?.” Held, that the husband was not 
entitled to have the 20,000?. paid to him free 
of legacy duty. B. 0. 2 Russ. 183. Affirming 
6 Madd. 31. 

6. Testator gave 4,000?. to trustees, upon 
trust, for his two daughters at twenty-one, and 
directed that the legacy duty due in respect 
thereof shall be paid by his executors out of 
the residue ; by codicil, reciting this bequest, 
and that he is desirous of increasing the same 
to 6,000?,, he revoked the gift of 4,000?., and 
gives 6,000?, upon the same trust, etc. 
second codicil, reciting the former,, „ 
he is desirous of further increasing to 
he revokes the gift of 6,000?., and 
thereof 6,000?., upon the same 
not a revocation, but sub 
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She aftea:w3,rds, in a separate sentence, said, 
“ I also bequeath the several legacies here- 
inafter mentioned” [specifying them], '»all 
which legacies I direct to be free from legacy 
duty ” She then proceeded, “ I also gi\ e 1. K. 
200l., T. 0. 4,000^.,” ** all which said legacies I 
direct shall be paid free of legacy duty ” : — 
Hold, that the legacy of 6,OOOZ. was not in- 
cluded in the legacies given free of duty. 
Msher v. BrierJey, 30 Beav. 265. 

By a will some legacies were given free 
of duty, and their amounts were varied by a 
codicil: — Held, that they were still exempt 
from duty. S. C. 30 Beav, 267, 

1. Testator by his will gave an annuity to 
Ills grandson, and directed his executors to pay 
the legacy duty on all the legacies and annui- 
ties given by his will. By a codicil he gave an 
annuity to his grandson in lieu of the annuity 
given by his will :~-IIeld, that the annuity 
given by the codicil was free from legacy duty. 
^hafiesbnry (£Jarl) v. Marlboronyh (Duke)i 7 

2. Where a legacy is given subject to speci- 
fied conditions, and another legacy is given 
by a subsequent codicil to the same object 
simpUciter, without any intimation of an 
intention to import the conditions of the first 
legacy Held, to be cumulative and payable 
out of the same funds, and upon the same 
conditions, including exemption from legacy 
duty. Johnsto?ie v. Marrmhy (Uarl), 1 Be G. 
F. & J. 183 ; 6 Jur., N. S , 153 ; 29 L. J., Ch., 
H5. Varying Johns. 425, And see JRe Bod- 
ilmgton, Boddi)igto7i v. CUirint, 22 L. E., Ch. 
D., 597; 52 h. J., Ch., 239; 48 L. T. 110: 31 
W. E. 449. Affirmed 25 L. E., Ch. D., 685; 53 
Jj. J., Ch., 473 ; 50 L. T. 761 ; 32 W, E. 448. 

3. A testator, by a codicil to a will, made in 
1853, made the following bequest : “ I be- 
queath, out of my ready money in my bankers’ 
hands, money invested in the public funds, and 
other my personal estate, not consist ing of an 
estate, interest, charge, or incumbrance upon 
lands or hereditaments, within the 9 Geo. 2, 
c. 36, 500/. to the Literary Association of the 
Friends of Poland, the sum to form part of the 
ordinary funds of the society, and to bo applied 
accordingly, at the discretion of the council 
thereof.” By a second codicil in 1854, the 
testator bequeathed as follows: “I gi\e and 
bequeath to the Literary Association of the 
Friends of Poland in London 1,000/, ” .-—Held, 
that the legacy given by the second codicil 
was cumulative, and also that it was payable 
out of the same fund, and in addition to the 
first legacy, and was subject, therefore, to the 
same restrictions and conditions. M, 

Held, also, that the second legacy was pay- 
able free of duty. 

4. A bequest by a codicil of 1,000/., instead 
of 1,500/. given by the wEl, is subject to the 
samelimitations and restrictions which afieeted 
the 1,500/. Pwee# v. Mdmnnds^ 4 L. J„ Ch., 
IIL 

5. Where testator by will devised residue 
to daughters as tenants in common, and 
afterwards made a codicil for an express pur- 
pose, but re-devised the residue to daughters, 

■ omitting words of severance, the codicil was 
. construed by will, and they take as tenants in 
■ common. 3XatJtem$ v. Bmmmt B Anstr. 7S7. 


; bequest by will of an annuity to a 
yf Woifian for llle, for her separate use. 



By codicil, a legacy of 300/., « in addition ” to 
that in the will. By a second codicil, a bequest 
of furniture and money in the house to the 
same legatee, “for her own use and purposes”: 
-—Held, that the 300/. must follow the trusts 
of the annuity ; but not so the legacy in the 
second codicil. Wamic/i r. Man?M7iBt 16 Jur. 
902; 21 L. J., Ch., 796. 

7. A testatrix directs that her trustees (who 
were also her executors) should, within a year 
after her decease, pay to tlie several persons 
named in a schedule to her will the sums set 
opposite to their respective names, as vested 
and transmissible interests ; in a subsequent 
clause she gives 3,000/. to the trustees, upon 
trust to invest the same, and pay it to A. on 
her attaining twenty-one, with a proviso that 
it should fall into the residue if A. died under 
twenty-one. By the schedule to her will she 
gives to her executors 600/. in trust for A., in 
addition to the 3,000/. given by the will 
Held, that the legacy of 600/. was not affected 
by the contingency to which the 3,000/. was 
subject, but vested immediately. TUburv v. 
Wake/ord^ 5 L. J., Ch., 73. 

8. Testator gave a real estate and a sum of 
stock to A, for her life, and after her death to 
his brother absolutely, and he gave legacies, 
which he directed to be paid as soon as con- 
venient after his death, to his nephews and 
nieces, and the residue of his property to his 
brother absolutely. The brother having died, 
the testator, by a codicil reciting that fact, and 
that thereby the devises and bequests to his 
brother had lapsed, gave an annuity to his 
brother’s widow, and directed his trustees to 
pay the income of the residue of his personal 
estate to A. for life, and gave to her all Ifis real 
estates for life, and after her death to his 
trustees in trust to sell, and the proceeds to 
fall into his personal estate ; he then gave 
10,000/. to each of his nieces, in addition to 
the legacies given to them by the will, and 
directed that that sum for each of them should 
be held by his trustees for their separate use, 
and be gave all the clear residue of his estate 
(after providing for the before-mentioned lega- 
cies, and also those given by Ms will) to his 
nephews :— -Hold, that the legacies given to the 
nieces by the eodicE were not payable tiE After 
A.’s death. OvereiidY, Xhmtey, 7 Sim. 128, 

9. A testator appointed 10,000/. each to Ms 

younger children, and all the residue to Ms 
eldest son. And he directed the Income of the 
whole, until the youngest should attain twenty- 
one, to be applied in the maintenance ol the 
minors. In the event of a younger child dyto 
under twenty-one, he appointed his share to 
the eldest son, ‘Hn addition to ihe residue 
Held, that the share of a younger child who 
died under twenty-one w£^ not payable to the 
eldest until the youngest child attained twenty- 
one. V. Curfie, 29 Beav. 284. 

10. A testator bequeathed to A. B . an Annuity 
of 150/., half yearly, for her separate u|e; 
afterwards, on heaung that she was lomarJlod 
(as she was at the time of the original 

he wrote on the margin of the will opposite ^ 
above passage, now Mrs. 0. B., one 
guineas per annum, in quarterly ptymente/* 
which he signed. The two handwritings ##re 
proved sapamtely ;---Held, neverfeheliss, that 
the annuity of one hundred guineas wai M 
subBtitutioa for the other^ mad that this ^ 
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to tor separate ase. Martin v, Drink-^ 
2 Bear, 215 ; 9 L. J., H. S , Ch., 247. 

1, A testatrix appointed a legacy out oi^a 
particular fund. By a codicil she revoked it, 
and gave a legacy of half the amount only, hut 
without referring to the particular fund:— » 
Held, that the latter was a meie substitution 
for the former ; and the paiticular fund failing, 
that the legatee was not entitled to be paid out 
of the general assets. Bristow v. Bristow^ 5 
Beav 289* 

2. Testator gives 24,000Z. upon trust, as to 
6,0W. to pay the interest to S. B. (his niece), 
during her life, and after her decease the 
principal among her children; if she should die 
without issue, over. He declares similar trusts 
as to three other sums of 6,000Z.^ (making the 
remainder of the 24,000?.) for his three other 
nieces and their children. Proviso, that in 
case any of Ms said nieces should marry with- 
out such consent as therein prescribed, each, 
etc., so marrying should forfeit the interest of 
her 6,000i, and all other sums to which she 
may be entitled under his will, and the respec- 
tive sums of 6j000? , and all such other sums, 
etc., should fall into his residue ; and he gives 
the residue in trust for Ms two nephews and 
their children ; in case of the death of either, 
without issue, his moiety to go over to, and be 
divided among, Ms said nieces. Afterwards, 
by codicil, he gives to each of his nieces 2,000?. 
in addition, “subject to the same powers, 
provisoes, directions, and limitations, as are 
contained in the will respecting the sums of 
6,0001” S. B., who was of age at the date of 
the will, marries without the consent required : 
‘—Held, a forfeiture, extending not only to the 
future interest of her 6,000?., but to the capital, 
and also to the 2,000?. given by the codicil, and 
to a fund set apart to answer an annuity to 
which S. B. would otherwise have been entitled 
on the death of the annuitant. Whether the 
forfeiture would also extend to her share of 
the residue, in the event of the contingency 
upon which it is given over to the testator’s 
niece, pmre. Zloyd v, Brmtm^ 3 Meriv. 
108. 

3. A testator gave to his executors bene- 
ficially, in equal proportions, all his property 
which he might not dispose of, subject to hm 
debts and any bequests which to might after- 
wards make. He afterwards made a codicil in 
these words : “ In a codicil to my will I gave 
to the Corporation of Gloucester 14,000?. In 
this I wish my executors would give 60,000?. 
more to them for the same purpose as I have 
before named. I would also give my fidends 
(several were named with large legacies), and 
I confirm all other bequests, and give the rest 
of my property to the executors for their own 
interest.” Ho other codicil was produced : — 
Held (affirming a decree of the Court of 
Chancery on a bill filed by the Corporation of 
Gloucester claiming the two legacies), that the 
puipoie of both the legacies must be held to 
be the same, and that both failed for uncer- 
tMnty of the purpose. Qlomester (Cnirpom- 
i^ion) V. O&bcmi, 1 H, L. Ca, 272, Affirming 
8. 0. mm. Gfiomester (ComoraMmy v. Wood. 
3 Hare 131; 13 li, X, K, S., Oh., 54; 7 Jur. 
■1125.^^1 If 

."4. a; legacy ii 4 per cefit, 

{U ' leg^jr to samei 
, additional sum ■ of 200?,- w'as^ 


to be paid out of the 4 per cents., and wass 
held pecuniary. Beane v. Test^ 9 Ves. 146 = 
1 Smith 112. 

5. A legacy substituted for another shall bo 
raised out of the same fund, and subject to the 
same conditions. Crowder v. ClmeSy 2 Ves. 
449. 

Testator created a term for debts andi 
legacies, and gave 1,000?, to Ms niece, to be 
paid immediately after his decease if she 
should be then married; if not, the interest 
of the said legacy to be paid her for life, to* 
be calculated and paid to the day of her death 
or marriage ; if she should die unmarried, the 
legacy to lapse for the benefit of the estate : 
and by codicil he gave her 200?. in addition tO" 
what he had given her by the will: — -Held, 
that the additional legacy is to be raised out 
of the same fund, and subject to the same 
conditions ; and the legatee having married 
after the testator’s death, is entitled. IK 

6. Where testator by his will gave annuities 
to his sister A. and other females, which he 
declared by a general clause were for their 
separate use, and by a codicil gave “ to each 
of his sisters 100?. a year in addition to the- 
legacies given by the will”: — Held, in the 
case of A., that the annuity given to her by 
the codicil was also for her separate use. Bay 
V. (kofti 4 Beav. 561. 

7. A testator gave an annuity to a married 
woman, and directed that all annuities given by 
Ms will to manied women should be for their 
separate use. By a codicil, the testator directed 
Ms executors to pay to the married woman 
a legacy of 300?. “in addition to the leg?ioy 
mentioned in Ms will” : — ^Held, that the legacy 
was subjected to the restriction to the separate 
use of tho married woman. Warwieh 
RawHm, 5 De G. & Sm. 481 ; 16 Jur. 902 : 2i 
L. J., Ch., 796. 

8. Where legacies were gi\en to children 
“ subject to the same limitations ” as certain 
portions they were entitled to: — Held, that 
the expressions put them on the same footing 
as to interest. Bredin v. Bredin^ 1 Dr. & War. 
494. 

9. A testator by his will gave two-thirds of 
his residue estate to Ms eldest son, with a gift 
over in case he died under twenty-five and 
unmarried, and he gave the remaining one- 
third to his second son upon similar terms. 
By a codicil he revoked so much of his will 
as related to the distribution of his residue, 
and gave to his second son 20,000?. sterling in 
lieu of his one-third of the residue, and he 
appointed his eldest son residuary legatee : — 
Held, that the gift of the 20,000?. was absolute, 
and not subject to the same liabilities as the 
onc-third of the residue. Alexander v. 
ander^ 5 Beav. 518; And see Bomelkm v.. 
a mm, 5 ir. e., Eq., 523 . 

10. Where testator by his will gave his 
residue among certain legatees in proportion 
to the amount of their legacies thereinbefoi’e^ 
given, and afterwards by codicil gave othet 
legacies to some of the same legatees, 
addition to what he had given them by his^ 
will ” Held, that the shares which the latter 
took in the residue should be proportioned tn 
their legacies under the will only. Sail v.. 
Beveme, 9 Sim. 515, 

11. ^ The testator gave ,the residue to Msi 
felations named in the will. ■ He made a 
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codicil wMcli^ lie directed to be taken as 
part of his \iill, and a second by which he 
gave legacies, but ga\e no such direction in 
this codicil ; there were legacies given to tv o 
of his relations : they shall take shares of the 
residue, Bherer v. Bishop, 4 Bro. C. 0. 55. 

^1. A testator by his v/ill gave a legacy to 
his daughter for life, for her separate use, 
with remainder to her children. By a codicil, 
headed as to his solicitor,” to 

add to his will, he cave another legacy ** to hi«5 
daughter and children for their sole use and 
benefit, etc , etc.,” and one-third of the icsidue 
to his daughter and children for theii sole use 
and benefit ” • — Held, that the daugl ter took a 
life interest in the gifts by the codicil. Cat or 
V. Cator, 14 Beav. 463. 

2. A testator gave a legacy of 5007. 3?. per 
cent, ccinsols, or other stock into which the 
same might be con-veried, or in case he should 
not be possessed of such stock that be gai,e 
a legacy of as much sterling money as that 
amount of stock would have been "worth at 
his death, and by a subsequent clause the 
testator gave another legacy of like stock to 
the same person, “in addition to the legacy 
already gi\en,” to be raised out of the pio- 
ceeds of his residuary estate Held, that the 
first legac}, there being sufficient stock to 
answer it, was specific, but that the second 
legacy, though expressed to be a substitute 
for the first legacy, was general. Mullms \. 
Bmith, I Hr. & Sm. 204 ; 8 W. E. 739. 

3. A testatoi by his will directed the sum of 
1,0007. to be invested, as and when each of 
the same daughieis should respectively attain 
•twenty-five, to be settled upon trust for them 
Tespei tively for life, with remaindei to their le- 
spective chiklren, with a proviso that, if either 
should die without leaiing issue, the trustees 
of the will should stand possessed of the last- 
mentioned trust property, in trust for the sur- 
vivor, upon the trusts of her original bequest : 
— Held, that the legacies directed to be settled 
were cumulative upon, and not substitutionary j 
for, the legacies of the same amount pre\ lously 
given, but that they were respectively contin- 
gent upon the daughters respectively attaining 
Wenty-five years of age ; and therefore that I 
•the daughter who had attained twenty-five, and ' 
‘had issue, did not take any inteicst in the 
legacy directed to be settled upon the other 
daughter, who died without issue, and without 
having attained twenty-five. Thompson v. Tou- 
lon, 22 L. J., Oh., 243. 

4. Testatrix by her will gave 15,0007, re- 
duced annuities, “ part of a larger sum stand- 
ing in my name,” to S. I., and 3,5007. like 
annuities, “ being further part of such annui- 
^ties standing in my name,” to J. L. By her 
second codicil, after reciting that by her will 
she had bequeathed 15,0007. reduced annuities 
standing in her name to S. 5., and that she 
was desirous of making a further provision 
for J. W,, another legatee, she revoked the 
bequest to S. J., so far as related to the sum 
of 6,0007., “ part o! the said sum of 15,0007. 
reduced annuities,” and directed her executors, 
as soon as conveniently might he after her 
death, to transfer to 5. W. the said sum of 
6,0007* reduced annuities,” and after further 
Melting that hy her will she had hequeathed 
3,6007. ‘‘ like reduced annuities to J. Ii., and 

she was desirous of increasing such be^ 


quest, she thereby revoked the last-mentioned 
bequest, and in lieu of it gave 1,5007. “ like re- 
duced annuities ” to J. L, By her third codicil 
she, in older that J. W. might have the full 
benefit of the bequest of 6,0007. reduced an* 
nuities given to him by her second codicil, 
diiected that such legacy should not be subject 
to any deduction tor legacy duty or other 
charges, and that the same should be trans- 
ferred to him before and in prefeience to aii}" 
other legacies and bequests given by her out 
of or as part of her icducrd annuities. The 
testatrix had 21,3007 reduced annuities stand- 
ing in her name at the date of the will. At 
the date of her second cooicil that sum was re- 
duced to 18,0007. like annuities. At the date of 
her third codicil it uas i educed to 16,0007. like 
annuities Held, that the legacy of 4,5007. 
“like reduced annuities,” aiicii by the second 
codicil to L. J., was not a specific but a general ' 
legacy, and tbit J. \V. was entitled to have 
6,0007. leduced annuities tian^feired to him 
out of the 16,0007. like annuities, without any 
deduction or abatement whatsoever. Johmon 
V. Johnson, 14 Sim. 313 ; 8 Jur. 1038. 

5 A testator bequeathed to his nieces 5007. 
owing to him from A., and he directed that if 
his estate should not be sufficient to pay his 
legacies in full, they should f exclusive of that 
to his nieces) abate })iopoitionally, and if it 
should bo moie than sufficient they should be 
increased pi oportional^v. The testa tor received 
the debt, and hy a subsequent codicil, “ in the 
place of the intended legacy,” gave his nieces 
5007., to be paid out oi his geueial personal 
estate : — Held, that the second legacies were 
substitutionary and subiect to th<^ same inci- 
dents, and that the niec< s were not entitled to 
have them increased piopoiiionally out of the 
imdisposed-of estate. Ikou'an v. Bunmn, 27 
Beav. 392. 

6. A testatrix, by her will, dated in 1832, 
directed the tiustoes of a fund o\er which 
she had a power of appointment to hold 
l,0(/07 , part thereof, on tuist for lu i daughter 
B. for hei sepaiatc use Cor hie, with leniam- 
der to her husband, with lemainder to her 
children, and, in default of cMldicn, asthciem 
mentioned, among the oihei chihhcn of the 
tcstatiix. She then ga\e other similar por- 
tions (1,0007. each) of the same fund on 
similar trusts for hei two other married 
daughters, II. and F., and their husbands and 
families. Aftenvards, II. and her husband 
becoming involved, the testatrix advanced 
them 1,0007* out of her own moneys, taking 
their Joint receipt for the same, and that it 
was in discharge of the above legacy* After- 
wards, by a codicil refeiring to the will, and 
to this payment and acknowledgment, the 
testatrix desired the acknowledgment to be 
cancelled; and then expressing a fear of a 
deficiency of the trust iund, directed 1,0001. 
to be paid to and 1,0001. to B., widiout any 
express directions as to the settlement of these 
sums .'—Held, that the sums given to % and 
la the codicil must 1>c taken to have been 
given with tho like restrictions, etc., as the 
similar amounts given to l.and F* in tbeivill* 
Fmim v* Fmingtom, 2 Jur., H, B,, 1120. 

T. A testator gave by will 8,0001. upon trust 
lor A. and her children, and after the decease 
of A. without issue for the children of B. By 
a codicil of later date he recited that h« Shkd 
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‘by Ms will given the 3,000^. to A. for life, with 
remainder to her children ; and afterwards to 
B. for life, with remainder to bis children ; 
and revoked the will as to 2,000Z , part of the 
3,0001-, from and after the devise to A. and 
her children, and instead of giving the 2,000^. , 
to B. and his children, bequeathed the same to 
0. Held, that the erroneous recital in the 
codicil, that the 3,000?. was given to B. for 
life, did not amount to a gift estate in the 
1,000?., which remained unrevoked. Re Smith, 

2 John. & H. 694. 

By the will the testator had also given 
2,000?. to B. for life, with a gift over on 
insolvency: — Held, that if the codicil had 
been read as an implied gift of 1,000?. to B. 
for life, the gift over on insolvency would 
have attached to the 1,000?. as well as to the 

2 , 000 ?. n. 

1. By his will, a testator devised and be- 
queathed his real and personal estate to 
trustees, upon trust to invest 2,000?., and 
stand possessed of 1,000?. upon trust for his 
daughter Mary and her family, and upon trust 
to pay the interest of the other 1,000?. to his 
aan John for hia life or solvency ; and after his 
death, insolvency, or bankruptcy, in trust for 
bis wife for life, and afterwards to divide the 
capital among her children and issue : and in 
default, as therein mentioned. The testator 
then directed, that, subject to the 2,000?., the 
trustees should stand posst ssed of the residue 
of his estate and effects, in trust for all and 
every his child and children, in equal shares, 
and the several heir? of their respective bodies 
(“except as to John and his children and 
their issue, whose share, in consequence of the 
i 1,0^10?. set apart for him and them as aforesaid, 

shall be rated at 1,000?. loss than the share of 
any other of my children ”); and in case there 
should be a iailuro of issue of any of such 
children, then, as to the share or shares of 
him, her, or them whoso issue should so fail, 
to the use of the other or others of them, as 
tenants in common, and the several heirs of 
their respective bodies; and in case there 
should he a failure of b sue of allsuch children, 
then to the use of such one child, and the 
Qj. testator left 

I Mary and Jolm his only children, and died 
seised and possessed of both freehold and 
„ leasehold estates: — Held, that the exception 

in the parenthesis did not alter the gift of the 
Share of the residue to John, so as to make 
St liable to the same trusts as of the 1,000?. 
0r0m V. 6^^% 3 De a. & S. M. 480 : 18 L. J., 
i H. S.,Ch.,465; 14 Jur.74. 

$, mtt of a share “in addition’’:— Held, 
under the circumstances, not liable to the 
game contingency as the original share. Mm 
. i 23 Beav. 23. 

A testator devised an estate to A. and B, 

■ life, and, after their deaths, 
ide the produce between his 
vbo should be living at the 
survivor of A, and B., except 
1. and J., neither of whom was 
ing ; and he directed that the 
mid be otherwise payable to 
paid to his granddaughter S., 
owii; Share. f®. and J. 
»^term_bat S, predece^^ 


4. An additional legacy is subject to all the 
conditions attached to the previous legacy, 
unless there are express words to the contrarv. 

V. 3fay, 19 W. E. 432. 

A testator gave his wife an annuity during 
her widowhood. Eleven years afterwards he 
made a codicil, and thereby, after reciting 
that he had made too small a provision for 
his wife, he gave her, in addition to all other 
provisions, an annuity of 800?. for her life, 
for her sole and separate use. After his 
death, the widow mairied again * — Held, that 
the gift in the codicil was not subject to the 
condition of widowhood, and that, therefore, 
she was not deprived of it by her second 
marriage. Ib. 

5. By his will a testator directed his pro- 
perty to be divided into eight equal shares, 
one to each of his seven children then living, 
naming them, of whom B., a daughter, was 
one, and the other share to the children of a 
deceased son. The share of each daughter was 
to be invested, and the interest was to be paid 
to her as it became due, and after her decease 
to her children. By a codicil the testator 
directed his executors to transfer 300?. consols 
as a legacy to B., “ my daughter named in my 
will, in trust as otherwise therein stipulated, 
anything therein to the contrary notwith- 
standing "'.—Held, that the 300?. consols was 
additional to the gift to B, in the will, and that 
she took the same absolutely, subject, never- 

; theless, to have it secured. Ledger v. 

18 Jux. 481. 

6. A father bequeathed to his daughter an 
annuity, and also, in case she did not marry 
before the age of twenty-eight, a legacy of 
1,000?. By a codicil on the same paper, ho 
gave her “fmthermore 5,000?. upon the terms 
hereinbefore mentioned." A suitor of the 
daughter wrote to the testator after the date 
of his will, and before she attained twenty- 
eight, pioposing to mairyher; in answer to 
which the testator stated what provision he 
meant to make for her in his lifetime, but did 
not mention the above-intended testamentary 
dispositions. He added, that the marriage 
had his qualified Consent, bnt that he must 
hear from his daughter before he made it 
absolute. The daughter wrote to the testator, 
expressing her consent, to which, being very 
ill, he replied that he could not appoint a time 
to attend to business. He shortly afterwards 
died, without making any further communi- 
cation on the subject, and subsequently the 
marriage took place before the daughter at- 
tained twenty-eight:~Held, that the 6,000?. 
was subject to the same condition as the 1,000?. 
Tenge v. Firne, 8 De G. 11 k G. 766 ; 3 Jur., 
H. S., 603 ; 26 L. J., Oh., 332. Beversing 2 
Jur., H. S., 894 ; 25 L. J., Oh., 117. 

7. A testator by his will bequeathed a legacy 
of 70,000?. to trustees upon certain trusts in 
favour of one of his adopted daughters therein 
named, and a legacy of 80,000?. upon similar 
trusts in favour of another adopted daughter, 
also named ; and, after declaring that the term, 
“the said residuary legatees," thereinafter 
used should be considered to designate all' 
persons thereinbefore named as 
legatees, he bequeathec 
in trust for, and to 
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beqneatiiefl to ‘Hbc saicl re^'klnary legatees *’ 
respectively. By a codicil tiie testator revoked 
the legacy of 70,000^. given by the will, and, 

** in subhtitBtion for and not in addition to ” 
the same, gave to his trustees the sum of 
SOjOCO/'. upon the same trusts as those declared 
in the viil concerning the revoked kgacy of 
70,000^., and “ in the same manner as it they 
were there repeated;” and in terms sub- 
stantially identical the testator recoked the 
legacy of 80 000k given by the will, and gave a 
legacy of 140,000k in substitution for and not 
in addition to ” the revoked legacy of 80,000k 
A question arose as to whether, in the dicision 
of the residuary estate, any and what share of 
it should be allotted in respect of the two 
increased legacies, or in respect of the two for 
which they were substituted:-— Held, that, in 
the absence of authority, the fullest meaning 
must be given to the woids, “in substitution 
for and not in addition to,” and, reading the 
will and codicil together, the effect was as if 
the testator had directed that the increased 
legacies should be read as if they weie inseitod 
in ibe will for all xjurposes ; and that the resi- 
due must be divided amongst the legatees as if 
their original legacies bad been the amounts 
mentioned in the codicil, and not in the will. 
I^e Cortmdd^ Cortaidd v. Cmnton, -17 L, T. 
047. 

1. A testatrix by her will duly appointed 
some settled property to her husband, upon 
trust, that so soon as certain proceedings in 
law and equity (pending with respect to the 
])roperty) should be terminated, and the same 
should come into his possession, then he should 
pay, assign, tiansfer, and set ocerthe stock, 
which, by four several indentiiics, had been 
assigned^ or ap|)omted by the testatiix, to the 
persons in the seveial indentuies mentioned ; 
and, secondly, that he ould pay to each of 
her brothers and sister 2,000k Held, that the 
teimination of the legal jnoceedings ap])lied 
equally to the stock and the legacies of 2,000k 

V. lord, 11 L. T., N. S., G5C, 

2, A testator by his will ga\e 3,000k to his 
brother B. for his life, with remainder to his 
wife for her life, remainder to his children ; 
and he ga\e 6,000k to his sister S. for her life, 
with ^remainder to her Imsland for his life, 
remainder to her children; and, after giving 
10k a year to each of his said servants, for 
their lives, ^he gave his real estate, and the 
residue of his personal estate and effects, to his 
sister H. By a codicil, described as a codicil to 
his will, he left his brother B, an equal share 
of his effects with his sisters, to have the : 
interest for his life, with Hmimtions after las | 
decease, for the beneff t of his wl fe and children ; I 
and his sister S. -was to have an equal share 
with^his sister H. By a second codicil ho left 
to his two maid-servants lOk a year each for 
their lives. The testator^s sister S, survived 
her husband, and died, leaving two clnldren. 
—Held, that S. was entitled, under the ffrsfc 
codicil, to one-third share of the testator's 
personal estate, subject to the limitations 
declared by the testator with respect to the 
legacy of 6,000k which had been given by the 
will. Cmhon v» Mmwekf 2 Myl. ^ 0, 606 ; 

S r., H. S., Oh., 00. Aiming 1 Keen 817 ; 

S, ms., Oh., 240. 

A testatrix gave 4,0001 tO trustees, in 
two animities of 00k and 30k, and 




to pay the residue and remainder of the said 
interest and dividends to her nieces, M. A. Ik 
and H, with gifts o%er in favour of the 
children of those nieces ; but if cither niece 
died without issue before both the annuitants 
were dead, tlicn the whole 4,000/. was, on the 
decease of the last surviving annuitant, to be 
paid and transferred to the survivor of the two 
nieces; and the testatrix declared that the 
respective legacies, by her will, given to the 
two nieces, should not lapse in the event of 
either of them dying without issue in the 
lifetime of the annuitant Held, ffrst, that, 
on the decease of one of the annuitants, her 
annuity accrued for the benefit of the two 
nieces, and not for the general residuary 
legatee ; secondly, that, under the circuni-« 
stances, one niece ha\ing died without issue 
in the^ lifetime of one of the annuitants, the 
surviving niece took the share of the niece so 
cljlog absolutely, and not for life only, with 
limitations rwer for the benefit of her chll- 
di’en, like the limitations declaied of her own 
original share, on the ground that there was a 
new gift to the .survi\iiig niece; and that In 
general a new unqualified gift will not be 
made subject to the rostiiction.s imposed on a 
prior gift in the will. J^oodie v. PuHifiqton, 
IG Jur. C06. 

4. A testator hcqueatliod a legacy to trustees 
for his son for life, with remainder to Ms 
children. Bubseqmmtly, by a codicil, reciting 
tlat ho had given a legacy for the benefit of 
his son and his family, he rc\oked the legacy, 
and in lieu thcieof made his son one of his 
residuary legatee's:— Held, that the son was 
entitled to the share of tl e icsidue absolutely* 
Ilarareavnv. Pmnbiifion^ 31 B Ch., ISO? 
10 Jur., N. 8., 831; 12 W. B. 1017, 

5. Bequest of i,000k to A., the interest of 
2,000k to B., and at hi.s diath to his children^ 
the sum of 1,000k to B., the sum of 1,000k to 
B., in addition to 1,000/ 1 eforc mentioned 
Held, that the former legacy to B. was of 
pounds sterling, and that the gift to his children 
was of an absolute interest in capital; — Held, 
also, that the icffrenee to the iernier legacy 
in the latter gift to B. did not diminish the 
previous legacy, and that the latter legacy was 
given to B. abKsoIutely, and not to him for life> 
and then to his chihlrcn, Mmm v. JPuliqf^ 1 
Kay G24 ; 23 L. L, Ch., 043 ; 2 Eq. Bep. 1080 ; 
2 W. E. 5X0. 

Legacies given “in addition to^ pt^vfous 
gifts to the same person only partake of th« 
same inoidenth, where the former gifts aw 
absolute or defeasible ; but the doctrine has 
never been extended so far as to alter m 
absolute gift of the latter legacy into a gift 
to the iogateo for life, and after his death to 
other persons. Ik 

6. By a vill property was given to trustees, 
to apply the rents, interest, and proceeds for 
the maintenance of the testator’s son Bdwtrd 
for his life, and not to he paid to any person 
under an assignment by or execution apdfist 
the son ; and after the decease of the son, fm 
the two daughters of the testator ab»!ii|ily. 
By a codicil it was decteed, that* In ewa cl 
assignment by Edward, the trustees shculM 
stand possessed of the property upon trust for 
the daughters of the teitator, la the 
nmnner and form as declared hj his wBI l» the 
event of the death of lkiwi|rd», By 
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codicil the testator gave COOii. stock to Edward, 
m ndditiOE to what Tie had left him by his will, 
subject to the same controlling powers and 
refatiictions as were appointed by the willj 
aucl^ he gave a like sum to his son William, 
subject to the like control, “ and to the sun ivor 
of th« m, and in the event of both their deaths ” 
for the benefit of the said daughteis : — Held, 
that the tine constiuction ot the second codicil 
wa^, that, in the event of the death of either 
ot the legatees, both the legacies of stock 
should go to the snnivor, and not that on the 
(ii ath of either his legacy should go to the 
suni\or, which would cut down an absolute 
gift into a life inteiest That, although in one 
codicil the words, “ m the event of the death 
of Bdvaid,” meant upon the death of EdwaiJ, 
it did not follow that the woids in antther 
codicil, « in the e\ent of both their deaths,” 
meant upon both their deaths ; for one expiession 
was applied to a life inteiest and the other to 
a capita! sum. That the period of sm vivoi ship 
must be referred to the period of distribution, 
namely, the death of the testatoi. That, 
therefore, Edward, having survi-ved the testa- 
tor, took the legacy of stock absolutely. 
Me More^e Trusty 10 Hare 171, 

The rule, that added legacies are subject to 
the same conditions as the legacies to which 
they are added, is not applicable to the case, 
inasmuch as the application of the rule would 
alter the terms of the additional gift. And 
whether the rule applies to any cases except 
where the original legacy is absolute or de- 
feasible in the party to whom the additional 
legacy is given, ^ucBre. Ih. 

1. By his will a testator gave 20,000^. to 
ms daughter for life, with remainrler to her 
children, to be vested at twenty-one or death 
under that age, leaung issue. By a codicil, 

‘ Instead ot the 20,000/.,” he gave 15 , ( 001 to his 
daughter for life, with remaindei to her 
cMdrcn, “or the survivors ”:-Held, that the 
gift by the codicil was not substitutional so as 
to make the limitations of it similar to those 
S therefore that children who 

dted after attaining twenty-one in the life of 
the dmighter were excluded as against the 
surviving children. Maky v, Banmter, 23 
i>eav. 

X When a life interest in a legacy is given 
by mil with limitations over, and bv codicil 
Lgacy is given to the same legatee, in 
^ legacy, the legac y given 

by the codicil is mtj?rimdfaew subject to the 
mm limitations as the legacy given by the 
will. MiU V. Jmes, 37 L. J., Ch., 465. 

Wke^ Charged o% the 
mm^ Mmpefig m the Legacies hy the Wdll 
bee Vi. xiy, ante, *-* 

Codieih iTcter ae. In, 

ireiUTm.j See TI. ante. 


IT. 

V. 

VI. 

VII. 

VIII. 

IS. 

X. 

XI. 

XII. 

XIII. 

XIV. 
XV. 

XVI. 

XVII. 

XVIII, 

XIX. 

XX, 


From Gift to J.. after Death 
(^Personal Estate), 7998. 

Of Absolute Piterests from Gift to A 
till Tweiity^one, or Limitation over on 
Death wider Twenty ~one, 8000. 

Eroni Gift to A , and if tie Dies without 
Issue or Children, over. Interest of 
Issue or Children, 8001. 

Of Devise to Survivors, 8003. 

Of Gift ?)}/ Medial or Assumption of 
Eact, SOOT. 

Equitahle Estate, Whether Co-extensive 
with Legal Estate, 8010. 

Other Cases, 8011. 

Of Clauses of Accruer and Survivor- 
ship. See LI. iii, post. 

Of Cross-remainders. See Vested, 
Contingent, and Futdee In- 
TEEESTS, IX. 

Of Cross Executory Limitations in Per- 
sonal Estate. See Vested, Contin- 
gent, AND FITTUEE InTBEESTS, X. 
Of Estate Tail See LVI. and LVII. 
post. 

Of Powers and Gifts and 

from Powers. See Poweb. 

Of Eotohpot Clauses, See Hotchpot 
a7id Cross Meferences there. 

By Meference to Prior Gift, See XT.TT ,, 
ante. 

Of MesuUing Trust See XLII. iii. ante 
—Teusts, VII. 

Bipplymg Words, See XI v. ante. 

Of Mevoeation hy Codicil See VI 
ante. ^ 


I. GEXEEAL PEIKCIPIES. 

3. Necessary implication imports, not 
natural necessity, but so strong probability, 
that an intention to the contrary cannot be 
supposed. WiUd/ison v. Adam, i Ves. B 
466. 

, estate by implication cannot be against 
the plam intent of the party expressed in his 
will. Smith V. Clever, 2 Vern 60. 

5. Ko estate raised by implication in a will 

can destroy an express estate. Bamlield v. 
Popham, 1 P. W. 64 ; Salk. 236 j 2 Vera. 427 • 2 
Fq. Ca. Abr. 308. pi 12. ^ ^ 

6. Implication may arise from an elliptical 

lorm ox expression, which necessarily involves 
and implies something else, or from a form of 
gilt which cannot be rendered effectual, or a 
direction to do something, which direction 
cannot be obeyed without implying something 
else, g^arier v. Tocftal, 11 H. L. Ca. 143 ; 11 
Jur., N. S., 185. ’ 


II. or msiNHEBisoN or heie-at.law. 

disinherited by 
implication. Chwly v. 
8 Cl. & P. 763. Afflrmii^ 2 Dr. & W&L 

8. An heir-at-law is not to be disinhorj 
uwe® by express words ; and unless it be dis- 
tinctly pointed out to whom the estate is to 
It oevolves umt ' * ■ '■ ' 

Vh 


i 
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1. An heir is not to be disinherited by am- 
bignons expressions. Mmon v. Telford 1 
Bass. & M. 244 ; 8 L. L, Ch., 94. ’ 

2» Heir not to be disinherited in equity but 
words or necessary implication. 
MlMji. Kellet, 1 BaU & B. 541. Affirmed 3 
Dow P. C. 248. 

3. Plain words of gift or necessary implica- 
tion are required to disinheiit heir-at-law. 
Merry x. IVier, 11 Yes. 92. 

4 . 1 .^* ^ equity to give the turn of 

the scale in favour of an heir, and the Court 
always inclines in his favour, and wall allow 
artificial reasoning to prevent his being dism- 
mnted. Crabtree v. Bramble, 3 Atk. 689. 
Parsons v. Preemmi, id. 747. 

5. An heir is not to be disinherited, unless 

words or necessary implication, 
and the same rule holds with respect to an 
heir of customary lands. Gaseoiqne v. Marker, 
3 Atk. 8. Zo?ido7h (City) v. Garway, 2 Vein. 
■ 071 . 

6. A clear implication is necessary to dis- 
inherit heir-at-law. Boutell v. Molmn, Pre. 
Oh. 381. 

7. It is a^ rule of law that the heir-at-law is 

not to be disinherited unless by express words 
or necessary implication, JMall v. 'Warren 7 
Jur , N. S., 1089 ; 10 W. E. 66 ; 6 L. T., H. k, 
190. ’ 

Where there is uncertainty in a will whether 
property has been devised or bequeathed from 
the heir-at-law or next of kin, the propei 
course is to allow the property to go as the 
law directs in cases of intestacy. Ib. 

It is not enough to show that a testator did 
not intend to die intestate j it must be shown 
distinctly that some person has been substi- 
tuted for the heir. Ib, 


IIL PBOM GIFT TO 1. AFTHE DEATH 
OF B. (BEAL ESTATE). 

8. A., a copyholder, devised his lands to S. 

(a stranger) for twenty years after the death 
of his wife to raise poitions for his younger 
children. Per Lord Chancellor, whore such a 
devise is made to the heir, there an estate shall 
arise to the wife by Implication ; but where 
it is devised to a stranger (as in this case) 
there in the meantime it shall descend to 
the heir. Pawlhier v. Pawlkmr, 1 Veru. 22. 
A stranger is but fidei eommissarius, gxtoad 
the profits of that part of the real estate 
which are devised from him. Cilb. Iq. Bep. 
270. ^ 

9. A devise of lands to the heir after the death 
of the wife, by necessary implication, gives an 
estate for life to the wife. Otherwise, where 
the devise is to a stranger. Itond>on (Citv's v, 
Garway, 2 Yem, 671. 

10. Devise after the death of the devisoris 
wife. If the devisee is heir, the wife takes for 
life by implication ; otherwise, not. IMmi v, 
Mrrm^s (lord), 5 Yes. 806. 

W. Devise ^to B. after the death of A. B. 
being the heir-at-law, a necessary implication 
te A. for life. Masimood v. 18 Yes, 

AO* 

iM One, having a wife and four daughters, 
lands to one of Ms daughters after the 


death of his wife ; this is a devise to the wfifo 
for life by implication, though the daughter 
was only one of the eo-heirs, Mkttmi v. 
Simpso7i, 2 Yern. 723; Pre. Gh. 439. 8. 0. 
190 ' ^^ornby, Oilb. Eq. Eep. 115, 

^ 13, A testator, after making cei tain disposi- 
tions in favour of his wife and others, directed 
that from and after the decease of his wife 
without leaving issue of his marriage, his 
trustee should stand possessed of all the mi- 
di sposed-of residue of his real and peisoual 
estate in trust foi his natmal daughter for the 
term of her natural hfe, with further provision 
m case of her death or marriage. It appeared 
that theie was no issue of the marriage, that 
the testator’s widow was still living, and that 
ttie natmal daughter was still unmarried: — 
Held, from an examination of the whole will, 
that, according to the intention therein appear- 
ing, the vesting in possession of the natural 
daughter’s estate was not postponed till after 
the death of the widow. Mhodes v. UUdes, 7 
L. B , App. Cas., 192 ; 51 L. J., P. C., 53 : 46 L.T. 
463; SOW. B. 709. 

u after the decease of my said 

wife ” must be construed as referring only to 
property in which the widow took an interest 
terminable at her death. Ib. 

Queere, if the case arose, whether they 
might be construed as leferring also to pro- 
peity in which the widow’s interest failed 
during her life. Ih. 

14. Estate for life in lands by implication, 
rebutted by the paity having a bequest for life 
in a particular part of them, and by the tes- 
tator desiring she should not be turned out. 
Moo 7 i V. Cornfortli, 2 Yes, 277. 

15. Devise of land to the testator’s second 
son for life, he or his heirs paying rent 
thereout to the eldest son for his life ; and 
after the death of the second son and his wife, 
remainder to the first, etc., son of the second 
son. The wife of the second son had an estate 
for life by implication, by the opinion of 
Lord Chancellor Parker, Willis v, lucas, 1 
P.W.472; 10 Mod. 416. 

16. Construction of a will, devising specific 
parts of the estate to certain peisons for their 
lives, the residue, after the death of those 
person.s, to others, some of whom were heirs- 
at-law ; that the words ** after the death, ^ etc., 
meant only subject to the life estates, repelling 
the impHoation of an estate for life in the 
residue, if it could arise ; and whether it coulk 
where some of the devisees were not heirs, 
quaere. Dyer v. Byer, 19 Yes, 612; 1 Meriv, 
414. 

17. Estate for life by implication in real and 
personal estate. CochslioU v. Coehkott, 2 
Colly. 432; 16 L. L,K. S., Oh., 131; 10 dnr. 
HI. 

^ 18. Testator devised Ms estate to A. in Case 
his daughter should die leaving no heirs ol het 
body:-— Held, a gift to the daughter for life, 
with contingent remainder to such heh ol her 
body as should ho living at the time of her 
death. Mead v. BM, 2 ; tk. 646* 

19. Devise of moiety to A. for life, md ol 
other moiety to B.; and after A.% daatib fee 
to be conveyed to B. II B. dies before A., A* 
Is not entitled to B.’s mo|ofcy by Implioatloa, 
Asptml x.PatrU, I Him, kB, 144; 2 Dt 
Ch., 12L 
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IV. mOM GOT TO A. AFJ 
B. CPBESOKTAi Bfel 

8. A testator, liaving brotl 
and several nephews and nic 

friVfin 1nrvn/ii~ + ..C 1- 


the effect of a devise to the heir 
r person, or to the heir and other 
the death of A., where there is no 
■ context, JBlarJmell v. BuU 

; 5 1. dll., 251. ' ’ 


1. A testator gave a house and furnitme to j 
A» and B., and alter their death to C., together 
with his estate at K. — Held, that the estate 
at H, did not vest in C. till after the death of 
A, and B., but descended in the meantime to 
the testator’s heir-at-law. Attwater v. Att- 
mfer, 2 W. B. 81 ; 18 Jnr. 50 ; 18 Beav. 330 ; 
25 B. J., Oh , G92. 

2. A testator gave his real and personal 
estate to his daughter for life, with remainder 
to ins other children ; but he directed that no 
division of the property should be made until 
the decease of his daughter and her husband, 
and of the survivor of them:— -Held, that the 
husband took no interest by implication. 
JBarmt v. Barnet^ 29 Beav. 239. 

3. Devise of real estate to W. E. W, and his 
heirs, upon trust to receive the rents and 
profits, and apply same in discharge of the 
testator^s debts and legacies, and after pay- 
ment thereof to convey a portion of said real 
estate to testator’s brother E, W. for his life, 
and the residue thereof, and the part so 
devised to B. W., after his decease to such 
of the sons of W. B. W., the trustee, as should 
at Ms decease be his second son, for life, with 
remaindet to the first and other sons of such 
second son in tail male*, with remainder to the 
third, fontth, and other sons of W. B. W., 
succo'^sfvely, in strict settlement. Testator 
appointed W. B. W. his residuary legatee. 
The debts and legacies were all paid, and 
E, W. died in the lifetime of W. B, W. : — 
Held, that the heir-at-law of the testator was 
entitled to the rent«! and profits of the real 
estate until the death of W. B. W., as undis- 
posed-of realty. B’HZs v. B 27^5, 1 Dr. k War. 
439; llr. Hq. B. 531. 

4. Testator being sei'-ed in fee of a house 
in the town of C., and of estates in the counties 
of II. and L , gave pecuniaiy legacies to his 
two sons (one of whom uas bis heir), and also 
to his two daughters M. and 0. He then gave 
to his wife for her life the possession of his 
house, together with the use of his plate, 
furniture, etc., nnd the interest of his stock in 
the funds during her life, save and except 
the clauses in favour of my daughters as 
already mentioned : at her decease, it is my 
will and pleasure that H. and C. shall divide 
equally between them, as residuary legatees, 
whatever I my die possessed of, except what is 
already mentioned in favour of others".— 
Held, that M. and 0. took an estate in fee 
in remainder expectant on the death of the 
testafcorjs widow, in the house in C., and an 
estate in fee commencing on the widow’s 
decease, in the estates in II, and L., and that 
the widow did not take a life interest by 
implication in those estates, and that the heir 
took them by descent during her life. Baven- 
portw CoJimmi, 12 Sim. 588 ; 11 D. J., H. S., 
Cb., 252; G Jur. 381, And see S. 0. at law, 9 
M. & W. 481 ; 11 L. J., N. S., Exch„ 114. 

6. Children, by implication from will and 
codicil, the latter saying, that in case tenant 
for life had no children, gift over:-— Held, 
entitled to legacy. Bxj), liogm^ % Madd. 


The word “family” admits of a variety of 
applications, and the construction to be put 
upon it, in a particular vdll, must depend upon 
the intention to be collected from the whole 
context of the will. Where a testator directed 
his business to be carried on by his wife and 
son for the mutual benefit of the family, 
and devised his property in trust, tliat, at his 
wife’s decease, the whole of it, as well freehold 
as personal, should be equally divided among 
his children, it was held that the testator in 
the words “ my family ” intended to compirise 
his wife, and as to the testator’s property 
devised after his wife’s decease to Ms children, 
it was held upon the whole will, and what 
appeared to be the evident intention of the 
testator, that the wife took a life interest by 
implication as well in the real as in the per- 
sonal estate. Ih. 

7. A testator, who died in June 1837, gave 
to trustees the whole of his propeity in trust 
for the payment of his debts, with full power 
to sell ali or any part of his estates or to 
demise the same; and directed them out of 
the moneys piocluced or out of the rents to pay 
his testamentary expenses and debts, and then 
gave certain legacies, and directed that after 
the death of his wife, and after the payment 
of all debts and legacies, the whole residue of 
all his remaining_ property should he divided 
into twelve portions, three of which should 
be given “to the ohilchren” of his late 
aunt, Mrs. W., “equally among them, the 
desccBilants, if any, of those who might have 
died being entitled to the benefit which their 
deceased parent would ha\e received had he 
or she been then alive,” with similar gifts to 
the “ children and descendants ” of his other 
aunts ; “ and should there be no children or 
lawful descendants of any of his aunts remain- 
ing at the time the bequests should become 
payable, then the portions ” were to fall into 
the lesiduaiy fund. The testator declared 
that it should not be incumbent on his ex- 
ecutors to pay the legacies sooner than two 
years after bis decease, nor to divide the residue 
amongst his relatives until two years after 
the death of his wife, and made provision for 
payment of an annuity of 700Z. to which his 
wife was entitled under her mainage settle- 
ment. The wife died in 1876. The testator’s 
co-heirs were certain of the children of the 
aunts, and his next of kin were oei tain children 
of the aunts. The children of the aunts were 
ali dead, but many of them had left children 
and grandchildren ‘—Held (affirming 5 L. B., 
Oh. D , 984 ; 46 L. J., Ch , 530 ; 37 L. T. 
112; 25 W, B. 630), that the widow did not 
take a life estate by implication. BMph v. 
Carrlck, 11 D. B., Ch. D., 873 : 48 L. J„ Ch., 
801 ; 40 D. T. 505. 

A life estate in A. B. will not be implied, 
from a gift ^ on the death of A, B. to the 
testator’s heir-at-law or next of Idn Uilong 
with other persons. Ih 
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Ms residimry estate to be invested in Goveni- 
ment security, tbe interest to be paid for the 
maintenance of M. as long as she lived sinsrlc 
and withont a child ; and, at her death, the 
money to come to his brothers’ and sisters’ 
children: M., although married, and having a 
cMld, is entitled to the interest for life, not to 
the principal. Bird v. Mimdon^ 2 Swan 8 12 : 

1 WilS, 456, 

1. Testator bequeathed one moiety of per- 
sonal estate to his daughter for life, remainder 
to her children, and their children by way of 
substitution, absolutely ; her other moiety he 
gave to his son for life, remainder to his son’s 
children, and if he died without issue li'^ing 
at Ms death, then to the children of the 
daughter “ in such shares and propoitions 
and in such manner as was direr ted for the 
payment and division of their shares in the 
other moiety : ” the son died without 1 ‘^sue ■ — 
Held, that the daughter took a life interest in 
the second moiety by implication. Bavm v. 
MopMns, 2 Beav. 276. 

2, Estate for life in real estates and in per- 
sonalty by implication. Mamsden v. Ilahmrd^ 

B Bro, 0, 0. 236. And see Blaolmll v. Bull, 

I Keen 176 ; 5 L. J., N, S , CM, 251. 

8. Bequest, after the death of A., of 2,500Z. 
as A. should appoint, with a gift over “oi the 
same ” in default, and to be paid with interest 
from A.’s death ; A. appointed a part to B , 
and 1,6307. to other persons, and diiected the 
said sums to be paid at the decease of B , 
except the one left to himself, which was to 
be payable at A’s decease : — Held, that the 
Interest on the 1,6307, accruing between the 
deaths of A. and B., neithci passed to the 
appointees of that sum, nor to B, by implica- 
tion, but went over, as m default of appoint- 
ment. Henderson v, Comtalle, 5 Beav. 297 ; 

II L. J., K. B., Cb., 382. 

4. A testator willed that certain piopcity 
should be vested in a manner most secure, 
ahd least liable to fluctuation or risk, and 
that 3,0007 should be at the will of his wife 
at her death ; but the residue he willed his 
wife should distribute to bis relations. He 
made Ms wife residuary legatee* — Held, that 
the distribution to the relations was not to 
take place until the wife’s death, and the 
Court inclined to the opinion that the vife 
took a life estate by implicatiun ; but held 
that, at all events, she -vs as entitled for life 
under the u^iduary gift to her. IXndhsion v. 
Gtndds'bmij, 10 Beav. 547 ; 11 Jur. 464. 

6. A will containing a devise of realty in 
trust for A, for life, remainder to B , bis wife, 
for life, and after the death of the survivor, 
to sell and divide the proceeds equally among 
the children, whose shares were to be vested 
at twenty-one for sons, and twenty-one or 
marriage for daughters, with a proviso ])Ost- 
poning payment in the event of any shares 
vesting in the lifetime of either tenant for 
life. The will also contained a bequest of ! 
stock, in trust to pay the dividends to A. for ' 
life, and on his death to divide the principal ; 
among his children equally, the shares ^to vest 
art the same time as were before provided as 
to the proceeds of the realty ; and there was 
iipoviso that in the event of there being no 
A. and B., or all the children dying 
l»|«4|^®hty-one, or, if daughters, before 
Bp|ig4^or marriage, the proceeds of the 


realty and tbe sum of stock should bo dividefl 
equally among the members ol a defined 
class of persons who should be living at the 
death of the survivor nf A. and B., or A.’s 
children or child, as according to the tiusts 
thereinbefore declared the case might require : 
— Held, that the last of those clauses must 
be read distributively, and that it did not 
give to B* by implication a life interest in 
the stock. Drew v. KiUick, 1 De Ci. & Siu. 
266; llJur 900. 

6. A testator made a minutely specific 
provision for his wife for life ; and directed 
that all Ms propel ty at her death should be 
sold and duided between his children, “or 
such of them as shall he Ining at mv decease, 
and the issue of such of my wife” : —Held, 
that in a fund not dcsciibed part of the 
estate, the widow did not take a life estate 
by implication. Sfeveiis v. Hale, 2 Dr. & Sm. 
22; low. R.418; r>L.T,N.B, 158. 

7. A gift of pei&onal estate to several chil- 
dren “ after tlie death of A.,” their mother, 
no estate being given duimg the life of A , 
raises an implied gift ot a life estate in favour 
of A. Coelf V. Coeh, 28 L. T„ H. B , 627 : 21 
W. B. 807. 

8. After gifts to A., B , and C. there was a 
gift “after their decease” of that property, 
together with the lesidue Held, that “ after 
their decease "meant “subject to the intercsis 
of A , B , and 0.,” and that these words did 
not postpone the immediate enio^mcnt of the 
general residue. IMl v, Lill, 23 Beav . 446 ; 5 
W. B. 300. S. P, Key v. Key, 4 Be Q M & (b 
73 ; 17 Jur. 769 ; 22 L. J., CM, 611 ; 1 Eq. 
Bep. 82. 

9. A bequest by a te^ftator of the remamder 
of Ms personal property, after his who’s death 
to be equally divided among a class which 
could only then be asccitaintd by implication, 
entitles the wife to receive the int« rest of 
the property duiing her life. Jiumpkrei/s v. 
7rumj_dmjs\ 15 W. B. 391; 11 L. T., K B., 
557. 

A testator, after giving an annuity and 
legacies to his wiie, and an annuity to Ms 
father for his life and that of his (testator’s) 
mother, left several legacies which he wished 
to be paid duty free after the <k ith of Ms 
father and mother ; after his wife’s death he 
directed the remainder of his prr>pi rty to be 
equally divided among his brothers and sisters, 
if living; if dead, among his nephews and 
nieces* — Held, that the widow took a life 
estate by implication in the residue. S, 0* 4 
L. R., Eq.* 475. 

10. Hilt of residue to trustees to Invest and 
pay the income to daughter T. “during the 
joint lives of herself and my two sons4n-Iaw 
lor her sole and scpaiate use and benefit, and 
after the death of mj sons-ln-law or either 
of them I direct that their or his wldow^ or 
widows shall be entitled to share and partici- 
pate equally with my daughtei" T. in the 
income, so that the same ahall bo received 
and enjoyed hj my daughters and the suiwifors 
or survivor of them during their or her lltes 
or life for her sole and separate use and 
benefit.” Upon the de^h of the last suryltor» 
the capital to be dividw amongst the gmnd’* 
children, T, died before the sonsdn-kw:-* 
Held, that there was an intestacy of the 

' income until the widowhood of the aaieighlerl% 
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Tsaaemi v. Tan Goor, 21 W. E. 156 ; 42 h. J.. 
Ch., 103 ; 27 L. T , N. S., 732. 

1. A testator ga'v e a sum of stock in trust 

to pay the income to a manieil woman for 
hfc, and after her decease if she should have 
chilflren, In trust to pay the income to her 
hiifebfmd for life, and after Ms decease in trust 
for the children equally ; but if thcie should 
be no child (which was the case) then, after 
the decease of the husband and wife, in trust 
for other persons absolutely. The husband 
sur\!^ed Ins wife:— Held, that he took a life 
Interest by implication, i?/’ MaJw, 36 L. J . 
€h., 747; 16 L. T, N. S., 279; 3 L. E., Eq, 
799. ^ 

2. By a marriage settlement certain trust 

funds stood limited in trust for the wife for 
life, and after her death, in default of children, 
for such persons as A. (the wife) should by 
will appoint, and, in default of appointment, 
to her next of kin. The husband took no 
Interest under the settlement. By her will 
A„ after reciting the settlement, directed and 
appointed all such property so subject to her 
disposition as aforesaid, and from and after 
the decease of her said husband (but not to 
affect the Income thereof during his life), in 
-equal fifth parts unto and between her brother 
and four sisters tlierein named. At the date 
Of the will the said brother and sisters weie 
five out of six people who would have been 
entitled as the next of kin of A. if she had 
then tiled that the husband of A. 

did not take any life e.state by implication, 

52 h. J., CM, 823; 49 

testator bci|ueathfd life annuities 
pyahle from Im death, and he diiccted a 
fund to he set apart to ‘secure them. He also 
gave one liaU oi the lovidim of his pusunnl 
estate to his widow' absidutcly, mid the othci 
half to parties for life, with rernamdei s m cr. 
By a coeiKii he ijostponed the paimcnt uf the 
annuities until the d(‘at}i of the ‘wife i—lleld 
first, that sh(‘ did not by impliiMtion take the 
intermediate dividends of the fund set apart 
to answer the annuitit's, Cmnlr^ J}mm, 
|S Bmv, 512; 3 Jur., N. S., 531 ; 26 L, J„ CM, 

Held, scoonaiy, that ■!neh dh Mends as be- 
tween the tenants for life and those in re- 
maiuaiT, constituted income, and not coipms. 

iA' died in June 1837, gave 

to trustees the ahole of his* property in trust 
fm the jwyment of his debts, with full power 
to sen all or any part of his t states or to 
demise the .same ; and directerl them out of 
the moneys produced or out of the rents to 
W hw tesiamentarj' expenses and debts, and 

that 

legacies, the whole 
residue of all Ins remaining property shoukl 
^ divided into twelve portlonN three of 
which should bo given “to the children” 

them V “"“*1 “equally among 

deioentes (if any) of those who 
entitled to the benefit 

.11 S*, '*«“ *iive'” 

,^*e“ and descendants” of Ws 
f *«pd AouM tlisi«e be no childjMo 


maining at the time the bequests should 
become payable, then the portions” weie to 
fall into the lesiduary fund. The testator 
declared teat it should not be incumbent on 
his executors to pay the legacies sooner than 
two years after his^ decease, nor to divide the 
residue amongst his lelatiies until two years 
after the death of his wdfe, and made pro- 
vision for payment of an annuity of 700f to 
which his wife was entitled under her marriaoe 
settlement. The wife died in 1876. The tes- 
tator’s co-heirs were certain of the children 
of the aunts, and hi, next of km were certain 
children of the aunts. The children of the 

of them 

had left children and giandcliiklren:— Held 
(afhimmg 3 L. H , C'h. D , 984 ; 46 L. J., Ch., 
23 W. E. 530), 
that the Widow did not take a life estate by 
implication. MaljjJt, v. CarrioJL 11 L E 
Ch B 873; 48 L. J., Ch., 801 ; 40 L. T. 505 ’ 
A life estate in A. B. will not be implied 
from a gift on the death of A. B. to the 
testator s heir-at-law or next of kin along with 
other persons. ^ 

5. A testator gave a legacy to the maj'or 
ot Uublm for such objects as he should deem 
mo^t desei\ing, and gave the residue of his 
property to his trustees for such objects as 
they should consider most deserving Held, 
that the legacies were not charitable, and not 
given to the mayor or the trustees for their 
own benefit, and therefore void, y 

DuFmpder, 26 L. T. 689 ; 20 W* B, 668, 

These gifts were to take effect after the 
death or marriage of the testator’s wife:-^ 
Held, no life estate by implication to the 
widow. Ib, 

6 A testator devised to A. all Ms real 
, estate, including chattels real, in tmst for B. 

1 ^ separate use. 

Provided, that if B. should die under the age 
of twnity.one,and unmairiod, he bequeathed 
all the piopoity ho should be possessed of 
or entitled to at his decease to A., his heirs 
etc for eier, subject to a life annuity; and 
he bequeatliod a legacy of 5007. to A.,\vhom 
he appointed Ms executor Held, that there 
was no gilt by implication of the personal 
estate to B. James v. tJiammi, 2 Ir. B., Eq., 


V. or ABSOBBTE IHTEEEST EBOIE 

^^wEHtnr-oHE, OR Emm- 

TIOE OVER OH DEATH ORDER 
TWEHTY-OHE. 

^ Bequest of stock to executors for the use 
ot L, and A., or the longer liver, the dividends 

during the lives of 
either of them, and then to the issue of A if 

fA slock to he transferred In trust 

attained twenty, 
one, and died ; then E., and lastly A*, without 
in ^eFesentativeof J. held 
was^onl V Tt ^ f ® ^ pinoyit: 

8* ^gacy to trustees to he put out ution 
to be paid to A., sniTin 
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of twenty-one years Held, that B. was abso- 
lutely entitled to the legacy. Male v. Meeh, 2 
Eden 229. 

1. A tptatrix having by will directed the 
trustees/ who were also the executors of her 
will, to invest the residue of her property in 
the funds, left the interest to two nieces, to be 
paid to them half-yearly, and at their decease 
** the half-yearly dividends to be continued to 
their children till they came to the age of 
twenty-one.” She then “ constituted and ap- 
pointed” the executors (nommatmi) trustees 
for the nieces and their children. All the 
children of a deceased niece had attained 
twenty-one : — Held, that they were entitled 
absolutely to the moiety given to her for life. 

IT v. Williams^ 2 John. & H. 12o ; 10 W. E. 

55 ; 5 L. T., N. S., 445. 

2. Devise of the residue of real and personal 
estate to executors for A., till he attain 
twenty-one, and then the trust to cease, passes 
the whole beneficial estate to A. Peat v. 
Powell, Ambl, S87 ; 1 Eden 479. 

S. J. S., after the devise of several parts of 
bis real and personal estates to several persons, 
devises the interest and produce of the surplus 
of Ms real and personal estate to his giand- 
children, until their age of twenty-one. This 
will pass the absolute right and propeity of 
the real and personal estate to the grand- 
children after that age. Newland v. Slie_phawd, 

2 P. W. 194. 

4. Eesulting trust for the heir; the only 
express devise being to convey to the devisor’s 
son, from and alter his age of thiity, which 
be did not attain ; and no devise by implica- 
tion, -from a declaration, that he shall have no ' 
power over the estate until his age of thirty. 
Nasdh v. Smith, 17 Yes. 29. 

5. A testator gave his residue to his wife for 
her and her son’s support, clothing, and edu- 
cation, until he should attain twenty-one. If 
be died under twenty-one, then he gave all the 
interest of Ms bank stock to his wite for life ; 
after her death, he gave all his property to his 
daughter: — Held, that the son did not take 
any estate by implication on attaining twenty- 
one ; but there was an intestacy. FiHlienry v. 
JBmner, 2 Drew, 36 ; 2 W. E. 30 ; 2 Eq. Eep, 
454, 

6. Legacy to be paid on marriage with 
consent; and given over in case of death 
before twenty-five “ or” such marriage with con- 
sent ; — Held, that the legacy was only intended 
to go over in the event of death before twenty- 
five ** and” such marriage with consent, Mal- 
colm y, OMallaglian, Coop, temp, Brough. 73: 
2Madd. 349. 

7. Leaseholds were bequeathed to executors 
in trust for A. and B., “for their use and 
benefit until A. is twenty-five years old, and 
in case A. and B. should die before A. attains 
twenty-five, then the leaseholds shall be equally 
divided between 0., D., and E.” A, attained 
twenty-five:— "Held, that A.^and B. became 
absolutely entitled in moieties to the lease- 
holds. Gardiner v. Stevens, 9 W, E* 138 ; 30 
L. 'J., Cb., 199 ; 7 Jur., N. S., 307. 

8. Devise to A. until be attained twenty-one, 
with devise to B. for life if A* died under 
twenty-one. The will then proceeded with a 
gift of tbe.produce of the estate to a class of 

such gift oommeneing with the word 
With a capital letter, The will 


contained no stops. A, attained twenty-one. 
On the construction of the will : — Held, that 
the son having attained twenty-one, the gift 
to the nephews failed. Paylor v, Pegg, 24 
Beav. 105. 

9. A testator, after directing payment of 
his debts, funeral and testamentary expenses^ 
gave to his daughter by a first marriage 500^. ; 
he then gave to trustees all the residue of hit» 
estate and effects except articles specified,, 
upon trust to permit his wife to receive the 
rents and profits for life, for the maintenance 
of heiself and such children as be might ha\e 
by her living at the time of his decease till 
twenty-one. He then gave to each of such 
children 50OZ., to be paid to them as they re- 
spectively attained twenty-one ; but in case of 
his wife’s decease before they attained that 
age, the trustees to apply the interest of his 
estate and effects for their maintenance and 
education until they arrive at that age equally ; 
but in case any of them died under twenty -one, 
that share to go equally among the survi\ors 
or survivor. There was then a sjieoific gift to 
the wife, udth a proviso that if she should 
marry again all the testator’s estates and 
effects should be equally divided amongst his 
children by her in equal proportions as they 
should attain twenty-one, subject to mainte- 
nance in the meantime. The widow did not 
marry again, and on the questions what interest 
she and the children took under the will: — 
Held, that the gift to the daughter by the first 
marriage was intended to be all her provision, 
and that there was an absolute gift of the 
corpus of the residue to the children of the 
second marriage equally in any event, subject 
to the provision for the wi £e. Tunaley v. Moch. 

5 W. E. 515. 

10. A grandfather by his will, after reference 
to the provision thereinafter made for his. 
granddaughter, directed that, as to certain 
shares, until his gianddaughter attained the 
age of twenty-one, or should he married with 
consent, his executors should hold them upon 
trust to pay the dividends to his daughter ; 
but when his granddaughter should attain the 
age of twenty-one, or before upon marriage 
with consent, upon trust to pay the dividends 
to his daughter during her life, apart from hen 
husband ; and in case of her marriage with 
consent, then upon such marriage he gave to 
I his executors such a sum of money as would,, 
with the value of the shares, make up 2,5001 „ 
upon trust to settle the same for the benefit 
and provision of his daughter for her sepaiate 
use, with power in such settlement for her to* 
dispose of the same amon^ her issue, or if no 
issue, a geneial power of disposition ; and the 
will contained a gift over in the event of her 
dying under twenty-one and unmarried. Bhe 
attained twenty-one, but was still unmarried r 
—Held, that she was not entitled absolutely,, 
but took an interest for life, subject to any 
question that might arise on marriage. Bamge 
V. Tyers, 41 L. J., Oh., 815 j 7 L. E., Ok, 356 ; 
20 W. B. 817. 

YI. mOM mT TO A., Am u m dies: 
wnmvt mum oe oHiLDBSt, orm. 
tmmmt oe xmm ob mtmnm. 

XL Ohildren, by implication from wiE and 
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(> dicil, the latter saying, that in case tenant 
for ^ life had no cLilfiren, gift over:~-'Held, 
entitled to legacy. JUxj). IloyerSi 2 Madd. 449. 

1. Bcqinst of an annuity to A. and B., and 

to the sifivivor for life ; and if A. should have 
any *‘chi]ditn,” then to be equally divided 
bet%veen them ; but if A. should die “ without 
lawful then to A. and his heirs for 

ever:— Held, that the children of A. took 
absolute intciests in a perpetual annuity. 
Ihlnnmi v. Eiuit, 4 Bcav. 450. 

2. Pecuniary legacies weie given severally 

to A., C., and D., “during their natural 

lives,” and in case of the demise of any of 
them “ without legitimate issue,” his propor- 
tion wu's to be divided among the simriors. 
A. died loading chib Iren Held, that they 
did not take by implication, but that on A.’s 
death his legacy fell into the residue. Raoie- 
Iftgh V. Ihmelagh, 12 Beav. 200 : 19 L. J., N. S., 
Ob., 39. 

8. A testator bequeathed a sum of money to 
bis wife’s nephew for life, and if he should 
die in the testator's lifetime without issue, 
then he gave the same to other parties. The 
nephew died in the lifetime of the testator, 
leaving issue Held, that such issue was not 
entitled by implication to the legacy. Cooper 
V. Pitcher, iO L. J., N. S., Ch., 24 ; 4 Hare 485 : 
9 Jur. 2m. 

4. Bi visi^ and bequest of residuary real and 

f arsenal i ^tate to the testator’s son, and the 
eirs ui his body for ever ; and in case the son 
should die without childie«,thc whole to be 
(livid ^ d amongst the testator’s simiving grand- 
child lem share and share alike. The son 
takes an ( sbUe tail in iho freeiiold pait of the 
propoity. Ahmm v. 6 Haie ICo- 16 

L.J.. XK, <hi,298;ll Jiir867. 

ii. W! en tlu n h an indeihiib' beqim^t to 
a. priunt, ami ii he dits uirlont having or 
leaviiu tJida'iMi over, the clnldieu do nut 
take b\ imolioatiom KiasiUa Cajfnj/, 11 
f Jr* Ch. ih 15 i, 

^ Where th.*rc is a bequest to the parent for 
life, and if he die without 1 aviiig or iuuing 
children ov'er, iim children are nut entitled bv 
implication. Ih. 

Where th.ere U a betjuest to a parent fm 
liie, and if he die without having or leaving 
(’hiidren n\er, and there are matteis in the 
vvdl to raise an inference in favour of the 
chiidien, the Court is at Jibertyto take them 
inconnecHon wBli the bequest, in the event 
of the parent dv ing v^i^hout having or leaving 
and to hedd that the children axe 
entitled ]«y implication. Ib, 

A, biqueat lied to each of Ids grandnephews, 
A. and B., an annuity for their lives; and in 
case oi the oi'ath of either of them leaving issue, 
3m directed that the annuity of him so dviiig 
should go to such issue if more than on^ 
share and share alike, the share or shares of 
such child or children as should die under 

equally divided amongst the survivor and 
' of such issue during their respective 

‘ whole of 

; ' iojp ^ such only child for life ; and 

?! T or B. Without 


' suc^'', and that such issue should 

, die before the age of twmnty-one, then, after 
the death ot the .survivor of such issue of A 
. and B., he directed that the said two annuities 
: should sink into his residuary personal estate. 

A. died without issue Held, that there was 
' ^.^P^ication of A.’s annuity to 

the children. Ik 

6. Devise in trust for A. for life, and after 
the decease of A., in tiust to permit such one 
child of A., and the heirs of his or her body 
to receive the rents as A. should appoint by 
deed or will, and in default of appointment to 
go to his eldest son and the heirs of his body • 
and in case there should be no son, to and 
amongst his daughters, and to the heirs of 
tlmir bodies, share and share alike: and in 
detaiilt ot such issue, in trust for B C and 
D. pecessively for their lives, with similar re- 
mainders respectively to them as to A.’s sons 
and daughteis, with remainder over in fee 
and a residuary devise to A. A. by will 
appointed to his eldest son, who died without 
issue in his lifetime ;—Held, first, that A. took 
an estate tail in remainder, after the estate 
devised to his eldest son in default of appoint- 
ment. Bell V. Bell, 15 Ir. Ch. B. 517. 

Held, secondly, that the words “in case 
there shall be no son ” did not give an estate 
by implication ro the other sons of A. Ik 

7. A. by will gave 2,0007. on trust for e] for 
life, with remainder as E. should appoint, and 
in default of such appointment for such 
persons as should be living at the death of E 
and next of kindred of A. ; and in case E. 
should (lie without issue living to attain 
twenty-one, tlien over. E. never executed the 
power of a]>pointment, and died leaving one 
only child, who attained twenty-one Held, 
tliat there was no estate by implication in th() 
issue otE. lie JIagfon, 10 L. T., N. S., 336; 
i JN. h. 55 

Held also, that the gift to the next of 
kindled of A. took effect, and that “next of 
kindred ’ meant the nearest relatives of A 
living at the time specified, Ik 

8. Bequest of lesidue of personal estate to 
trustees, uixin trust for A. ; but if he should 
die in the testatrix’s lifetime, “ without leaving 
any child or children him surviving,” then in 
trust for B, absolutely : — Held, not to create 
a trust by implication for the diildren of A. 
on lus cleath in the testatrix’s lifetime; an(i 
mubk\ that it %Tas a case of intestacy. Zee v 

2 De a. M. & a 810; 16 Jur. 1057; 22 
L. J., Ch., 97. ’ 

9. A bequest to A. for life, with a gift over 

I tie die without leaving issue, gives ncj 
interest by implication to the issue. Mmb 
hour v. Thurlom, 28 Beav. 33. 

three children 

^ for then natural lives, viz., they to have the 
interest during their natural lives, and if any 
die without leaving issue, in that case to 
leturn apm for the benefit of Ms grand- 

children 

took dunng their joint lives and the life ^ of 
survivors and survivor; and, secondly, that 
interest hy unpHoaMon 
f ohUdren all died leaSw 

wsue there would bo an intestacy ^ 
death of the survivor. JJ. ■ ' 

, 3,0. A testator gav< 

^bsolutelj, and them 
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residuary estate to his wife for her life, and | 
diiected that after her death the inc< me j 
should he divided equally an)ong his said 
children during their respective lives, and 
after the death of all his children he directed 
the capital to he divided equally among all 
his grandchildren; provided, nevertheless, 
that in case of the death of any of his said 
children, leaving lawful issue, “ the respective 
legacy, share, and interest” of the child or 
children so dying should immediately tl ei e- 
upon become vested in such his, her, or their 
issue respectively ; — Held, that upon the d( ath 
of a child leaving issue before the period of 
distribution, the income of that share of the 
residue of which the child had been tenant 
for life was payable until the period of dis- 
tribution to the issue as joint tenants, and 
not to the surviv ing children of the testator. 
Walmdey v. FoscJiallj 1 Be G. J . & B. 605. 

1. Bequest to W. of an annuity during his 
natural life, and in case W. should die without 
child or children, and from and after his death, 
then over : — Held, that W,’s children took no 
interest in this annuity. SparliB v. Uedal 
24 Beav. 218. 

2. B., after directing the payment of his 
general expenses, gave all his lunclcd pioperty 
in the Bank of England and ceitain other 
personal and real estate to his daughter B., 
she paying and leceiving all his debts. The 
will proceeded as follows: “The said S shall 
in no way dispose of any of the said Imided 
propel ty, but to hold the same for her natuial 
life, and if she should die without issue the 
said landed property shall go to J. B i or his 
natural life. I will and direct that all the 
funded property shall go to my granddmiehtor 
W. and her heirs for ever; and I also v\ill and 
direct that after the death of the said J, B. all 
the said landed property shall go to W. and 
her heirs for ever.” On the question what 
interest 8. took in the testatoi’s fnndcrl 
property : — Held, semhle^ that tie issue of B. 
took no gift by implication from the terms of 
the gift over, but W. took the funded pioperty 
absolutely on the death of S. iihy;. JiovUli 

Banlii Trust, 2 Kay k J. 3H7, 

3. Where a testator directed the annual 

interest of bis residue to be divided into as 
many shaies as there were living children of T. 
and L., shaie and share alike, as they .should 
come of age ; and in case any one should die 
without children, his share to devolve on sur* 
vivors successively, till the w hole inteiesi came 
into the hands of the grandchildren and great- 
grandchildren of T. and B. Held, that the 
children of T. living at his death were entitled 
to the income only, but that there was a gift 
by implication to* these children absolutely, 
with a gift over of the share of any grandchild 
who had died without having had issue ; ntd 
absolutely, but according to tbe gift of tl e 
original share* v. WettiereU, 4 Gift. 

4. Bequest of residue ^to John B., but if he 
should die in the lifetime of the testatrix, 
without leaving children, then to Charles B, ; 
^Held, that the cMMsea of John L took 
nothing by implication. AMkm v. Bm\ li 
Hoav. 459. 

Jh such a case the same words receive the 
i construction in the case of a residue, as 
ai of a mere legacy* Ih 
l#s1»tor directed that the interest of 


his estate should be divided half-yearly be- 
tween four of his sons, and at the decease of 
either without lawfuUssue, such shaa*e to revet t 
to the remainder then living, or their child 
or children -Held, that the four sons take 
estates for life only, and that on the death 
of any one of them, leaving children, such 
children take the corpus of one-fourth part 
by implication. Bowling v. Bowling , 11 Jur,, 
H. S., 1033; 14 W. E. 47; 1 L. R, Eq., 442. 

S. G. on appeal, 1 L. E., Ch., 612 ; 12 Jur., N. S., 
720; 14 W. E, 1003 ; 15 B. T., N. 8., 152. 

6. Bevise of lands of gavelkind tenure to 
trustees, upon trust to sell a competent part 
for the payment of debts, and subject thereto 
upon trust for P. M. for lile, and after his 
decease for the first son ot P. M. for life, and 
after his decease fox the first son of such first 
son and the heirs male of his body, and in 
default of such issue lor every other son of 
P. M. successively, for the like interests and 
limitations; and in default of issue of the 
body of P. M., or in case of his not leaving any 
at his decease, for T. M. for life, and after his 
decease for T. G. M., the eldest sou of T. M., 
for life, and after his decease for the first sou 
of T. M. and the heirs male of his body, and 
in default of issue of the body of the said 

T. G. M. for every other son of T. H. succes- 
sively, for the like estates and interests ; and 
on failure of all such issue of the body of 1\ M., 
upon trust for him his heirs and assigns, fur 
evci ; provided tlat if P. M., or T. M., or any 
of their issue, should become entitled to the 
Jodrell estate, then the trustees should stand 
seised of the devised premises, upon tiust for 
the next person entitled tliereto under his will, 
as if the person so succeeding to the dodrell 
estate were dead. T. M. died after the date 
of the will, and the testator by a codicil 
declared that his tiustees should stand seised 
of the devised e«tate.s upon tiu-^t tor his wife 
for her life, and from and after her decease upon 
the tiusts declared by his will, subject to tlie 
dcclaiation therein contained with reierence 
to the Jodrell estate Held, that P. M. took 
an estate for her life only ; that T. G. M. toc^k 
an estate for life in remainder after the life 
estate of P. M., contingent on P. M, not leaving 
any issue at his decease, and determinable on 
his becoming entitled to the Jodrell estate; 
that the eldest son of T. G. M. took a con- 
tingent remainder in tail, after the determina- 
tion of the life estate of his father. 

^enny v. Boring, 7 Hare 568; 14 Jur. 3083. 


VIB OB BE7ISB TO SITETITOES. 

7. A testatrix gave 50J^. long annuitleB to her 
si.ster M. P„ and her said sister’s husband, lor 
their Joint lives, and after their decease to her 
nephew. The husband, having survived the 
sister, was held to be entitled to the long 
annuities. Tmnley v. MoUon,, 1 Mjl. & K. 148 : 
2 B. X, H. S., Gh„ 26. 

8. A bequest of the interest of the residue 
to the use of A. and his wife for their lives,” 
with remainder over:-"Held, that the wife, 
who survived her husband, was euMed 
during their Joint lives and the life of the 
survivor. MoffaU v. Bwms^ W Beav. 211 s 18 
Jur. 82 ; 23 BT X, Oh., ml ; 2 W. B. S3. 

0* A testatrix ^ve unto A. and B. a sum Ih 


fk/H li 




• iH'-l 





^11;?®® ^ personal estate, after 4i# 

iniL w ‘®T* “fe* « to m 

teSCh-f^ testatrix B. sutvived th& 
^nant toi Me, and claimed the whole eithf^r 

or tinder a gift to 
er by implication. The Court reiectod such 
daom, and -.--Hold, that the moietTte^ 
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the Jong annuities, to be equally divided during 
their lives, after which she ga^e the said sum 
to G» Held, that the survivor of A. and B. 
took lor life. McDermott v. Wallace, 5 Beav. 
142; 6Iur. 547. 

1. A testatrix bequeathed to two servants, 
husband and wife, an annuity of 2007. a year 
each, for their lives, and the life of the survivor : 
—Held, that this was a gift of two annuities ; 
and that on the death of one of the annuitants 
his annuity continued for the life of the sur- 
vivor, and that his personal representative was 
the party entitled to receive it. Males v. Car- 
iigan^ {L&rd), 9 Sim. 384 ; 8 L. J., N. S., Ch., 11. 

2. A testator gai e a fund to trustees upon 

trust to pay the interest thereof unto and 
between S. and C, during their respective 
lives in equal shares; and after the decease 
of B. and 0. upon trust to pay, assign, and 
transfer the fund unto and between the 
children of B. and C. And if there should be 
no child or children of B. and C. living at the 
time of the death of C., then upon trust for 
Tr died, leaving children:— 

Held, that C, took during his life the whole 
of the produce of the trust fund, and that 
at his death the principal was distributable 
among the children of B. and 0, who should 
fcMme C. jPejme;v. Mmades, 3 Y. Ss Coll. 
246 j 8 L, J., S., Ixoh. Eq., 61 ; 3 Jur. 245 

3. legacies are given to A„ B., and 0., to 
be paid at their respective marriages, and if 
any of them die her legacy to go to the sur- 
vivo«. One of them dies unmarried. The 
survivors shall not receive her legacy before 
their respective marriages. Moore v, Codfren 
2 ?em. 020. 

4. Bequest '** to A. and B. of the sum of 257. 
wr annum each, for and during the term of 
their natural jives or the life ^f the longest 

absolute use 

and benehfc -Helfl, that on the death of A 

V. 4 Beav, 186 ; 5 Jur. 518. 

to the cliild or 
oblldrOT oJ _B. equally, .share and shaie alike, 

jotot natural 

lives, or the life of the suni^or of them, or 

&LT" toe childion 

took as tenants in common, without benefit of 
smirorship, an annnity to last tUl the death 
of the swnvor, and th.at the shares of those 
dying withm that period wenttotheirpeisonal 
repreaentalives Snjun v. 3 dl Ch 

■ L Affirming 

o» A testator directed an annuity to be rmr- 

otSv too sisters, to* be 

between them:— Held, that 
IoSm W ‘9 continue during the 

;«)v*oa too sisters. C/raai r.Win- 

ioa, 33 L. J., Ch., 382 ; 2 W. B. 151. 

i!fl’^®.^®*9tor gave an annuity to A. for 
C «dSlt?K“r® toe residue toHa^ 
Jfii!!.?! !itonants in common.” 


8. Devise and bequest to A., and after her 
decease, leaving any child or children her 
snrviung who should attain twenty-one to 
pay her share “to her eldest child, his execu- 
tors, administrators, and assigns,” with a sift 
over m default of such child:— Held th-iv 
A.’s eldest child, who died in A.’s life, did 
not take, but that the second child, who 

9. A gift of income to persons by name 
though accompanied by words of severancel 
followed by a gift over after the death of the 
same persons, naming them, is clear evidence 
of intention that the subject of the gift should 
pass as a whole. Mraijcott v. Wood, sl T., N. S , 

C. Wood V. Mmyeott, 55 

Where it^ is impossible to ascertain the 
donees mmmatm, the same rule holds as te 
a girt to persons as a class. 15. 

Therefoie, m constiuing such a gift, the 
Court vnll prefer to imply a clause of accruer. 

bold it as in joint tenanoj; 
the fatter being liable to severance, and 
therefore less proper to carry out the inten- 
tion. Ih, 

10. The words “during their joint and 
natural lives in a settlement held to mean 

IH'? ^"^5? f of 
them. Srn^th v. Oa^es, 14 Sim. 122. 

gs-ve a residue to trustees to 
pay the interest to four persons lor life, and 
atter decease of the survivor then to divide 
fill ^ fbeir children ; two died : 

interest shall be paid to the other two. 
ihough the words “share and share alike’" 
a wuli generally create a tenancy in com- 
mon, they cannot do so where there is an 
^ v. Mdridge^ 

i m 

tf fSu ? - payable at such a time, and 
if eithei die before the time then the 100?. 
to the >mvivor. The whole 100?. decreed to 
the inrvivor, notwithstanding the severing 
th^ toth live tS 

Sl Oft 37 V. Green, 

13. Bequest of the interest of the residuarv 
personaUy to the testator’s wife for life and 
irom and after her death to B. D. for life’ and 
fwm and atter the death of the survivor If 
em the capital to W. absolutelj-, subject to 

whiereii f A’ i-OOoTeaot 

yhich the testator gave to them, to be naid 

ne^riftPr momt 

S .to® s^vivor of his 

nt ^ ’ Pr°'"<ied that if either 

ot the said A., B., and C. should die “in the 

“ D^lfHSd thl'f? ’"tother 
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for A. had lapsed, and 'belonged to the next 
of kin of the testatrix. Baxter v. Boslt^ II 
Beav. 612; 21 L. J., N. B., Ch., 53. 

1. Bequest of personalty to trustees, in 
trust to pay the income to A. and B, for 
their lives, with provisions for the mainte- 
nance of their children, if any, and against 
•alienation; and after the decease and faiiine 
of issue of A. and B., the trustees weie to 
continue the payments to any husband A. 
and B. might respectively have, dining the 
life of such husband; and after the decease 
of the respective husbands of the said A. and 
B.j then the testatrix gave the tv hole of the 
said funds over to C. A. died without leaving 
a husband or issue:— Held, that B. did not 
take the whole for her life, but that G. took 

A. ^s share immediately on her decease. JEming~ 
ion V. Fenn, 16 Jur. 398, 

2. A testator gave his residuary estate upon 
trust, in case he left no child him snrTivmg, 
for Ms wife for life, if she should so long 
continue his widow ; but if she should many 
again to pay one-half of the dividends, and 
after her death to pay the whole to his 
brother and sister during tlieir joint lives, 
equally to be divided, and after the decease 
of either of them the brother and sister to | 
pay the same wholly to the survivor for life, 
and after the decease of ** every of them,” his 
wife, brother, and sister, he declared that the 
trust fund and the dividends woie to be held 
in trust for the children of the brother: — 
Held, that a moiety of the income accruing 
due after the second maniagc of the widow, 
and between the death of the survivor of the 
brother and sister, and that of the widow 
(who survived them), neither belonged to the 
widow nor was undisposed of, but belonged 
to the brother’s only child. Brown v. Jarm^ 

2 JDe G. H. & J. 168 ; 6 Jur., N. S., 789 ; 29 L. J., 
Gh,, 595 ; 8 W. B. 644. And see 8man v. Holnm^ 
19 Beav. 471. Sarelv, Sarel, 23 Beav. 87. 

3. A testator gives an annuity of 200^. to 

S. A. H, for life, and at her death 1002. ot the 
.same to be continued to such of her daughters 
as remained single during their lives; at the 
termination of which the same should revert 
to his children, their executors, administrators, 
and assigns. The annuity is paid to B. A. H., 
and on her death 1002. continued to her three 
unmarried daughters. One dies ; and on the 
question whether the annuity of 1002. sur- 
vived:— Held, that it did. Smyth v. Smyth. 

B W. K. 189. 

4 J., referring to the fact that he possessed 
certain stock, requested payment to his brother 
of a net annual annuity, the residue to Ms 
sister, also the net interest or other stock to 

B. J. ; each of the above three annuities to be 
enpyed for their lives, with benefit of sur- 
vivorship; and at the dissolution of those 
three persons, over absolutely. The testator 
then directed an accumulation to make up 
1002. to pay the following annuities: To 

O. 202. per annum, to C. T. 202. per annum, 
to M. 1* 202. per annum, to T. T. 202. per 
annum ; the benefit of survivorship in these 
four annuities to devolve to B. u; but in 
case of her not surviving, the benefit of sur- 
vivorship to be derived by the three first- 
named legatees; and on the demise of all 
th# aimuitants, over as before. B. O* survived 
f ^ T. and died, and on the question whether 
TOb. tin. 


her representative was entitled to the two 
annuities to her and T. T. Held, that they 
were not, and that the annuities, being un- 
disposed of, went to the next of Mn. Jenwgan 

Baxter, 

5. Gitt of the income of property to A., B., 
and C. for their lives and the lives of the sur- 
Tivors and survivor of them during their and 
her lives or life ; and from and after the death 
of the suivivor of them, then in ti ust for their 
cbildien :~Held, that A., B , and C. took as 
joint tenants. Pea non v. Cransmiek, Crmu* 
wich V. Pearson, 31 Beav. 631; 9 Jur., S, 
397 ; 11 W. B 229 ; 9 L. T., N. S,, 215. Affirmed 
9 L. T., N. a, 295. 

6. A testator devises his property to be 
inv ested in tl e funds ; and gives 1002. a year 
out of the interest to be paid yearly to the 
order of A., and the remainder of the interest 
to B, and G., during their lives, share and 
shaie alike ; at the death of either, her share 
to go to A. ; and then orders, that at the deatli 
of both B. and C. the propeity shall be drawn 
out of the funds, and i emitted to a corpora- 
tion to be applied to charitable purposes ; the 
testator dies ; then B. dies ; and then A. : — 
Held, that A.’s lepiesentative was entitled to 
the 1002. a year, and B ’s moiety of the residue 
of the interest during the life of C. Booth v. 
Garraroay, 2 L. J., Ch., 183. 

7. B. bequeathed to his five daughters, 
naming them, 12,5002 , chargeable on his real 
and personal estate, the interest to be paid to 
them in equal shares during their lives, the 
principal to be invested tor tliem or the sur- 
vivors or survivor of them for their main- 
tenance, to be free from the debts and control 
of their husbands, “ the priiieiiial, after their 
deaths, in equal parts, to their surviving chil- 
dren, as they arrive at the age oi twenty-one;*' 
and he gave to his trustees t..f lesidue of his 
propeity. Two of the daugiiters died, one 
leaving two children -Held, that the prin- 
cipal was to remain in its integiity untilthe 
death of the survivor of the five "daughters, 
and on the death of such .^urvivor the fund 
to be divided amongst the persons described 
as “surviving children,” but that the time 
had not arrived to decide who wet(' meant by 
those words. 2t%nton v. Minton, 9 IV. E. 586 : 
4 L. T., N. S., 696. 

8. A. gave his residue to his three children 
“ for their natural lives, viz,, they to have the 
interest during their natural lives, and if any 
die without leaving issue, in that case to 
return again for the benefit of L s grand- 
children” : — Held, that the three children took 
during their joint lives and the Hie of the 
survivors and survivor. Migkbour v. Thmtm, 
28 Beav. 33. 

9. J. by his will gave to his daughters K. 
and S. the interest of 2,0002. consols, to be 
paid to them in equal shares for and during 
the term of their natural lives. By a codieu 
thereto the testator declared it to oe Ms will, 
that after the decease of his 4'iughters H. or 
S. the property for which they were to receive 
during their lives the interest, which was 
thereby to be for their sole and separate use, 
independent of any connections they might 
form, the stock should become the joint pro- 
perty of the lawful heirs of his four chllOTen 
in equal shares -Held, that each of the 
daughters H. and S., took the income of m 
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moiefcy of 2>D00?. for her life, and that on the 
death of one, her moiity went over at once 
to the heirs of the obildren of the testator. 
Ilemlei/ v. WUh U W, E. 422 j 14 L. T., 
K. S., 162. 

The share of the heirs of the surviving 
daughter was carried to a separate account 
for such person as should be her heir at her 
death. Ib. 

1, A testator gave to Mrs. R. and M. P. 
** each a moiety of the interest ” of ceitain 
invested moneys, and also gave to Mis. R. 
and M. P. “each a moiety of the lents” of 
his fieehold estate, “ and at the dcatli of the 
last survivor” of them, directed the invest- 
ments and property to be sold, and the 
proceeds to be equally divided between his 
surviving nephews and nieces Held, that 
on the death of M. P. there was an intestacy 
as to one moiety of the interest and rents 
during the life of Mrs. E. Moimid v. Pickett. 
4T L. J., Ch., 631 ; 26 W. E. 403. 

2. A. bequeathed one half of the interest of 
a sum to A. and B., and the other half to C. 
and T). during their natural lives, and after 
the death of A., B., C., and B. he bequeathed 
the principal to B , and he appointed residuary 
legatees. A. died, and then B., leaving C. and 
B. surviving Held, that no part of the prin- 
cipal or interest went to B. during the life of 

0. and B, v, Pobimon, 11 Ir, Oh. E, 205. 

Held, also, that the executors of B., and 

not the residuary legatees, were entitled to 
the interest of one-half during the li\cs of 0. 
and 0, Ih 

a. A testator gives l,.340f, upon trust to invest 
the same, and pu} the interest to his wife for 
life or during wndowhood, and then to pay the 
interest untu his two sons T. and P., and W. 
II 0, for tie ir xntural li\es in equal diajes; 
and from .iml after the decease of hLs sahl two 
sons and tV. B, C, he ga\e and hqucalhed 
one-third pait of the prmcijal unto the chil- 
dren of each of them his two sons and the said 
W, B. C. in equal shares and proportions, to 
be paid when they should rcspcctuely attain 
twenty-one, the interest to be paid to the 
several children until they should seveially 
attain twenty-one, with a gift over to T.. P 
and W. B. C. equally. T. <Sed without issue! 

1, died leaving children, and W. B. C. was 
living, Imiing one child :-~Hekl, that there 

tenancy for life in T., P., and 
W. B. Ch, with a gift over of the whole fund in 
thirds to the children of each per sthpes at 
the death of tbo smvhor of the three, T.’s share 

‘ 

4, A testator gives to Ms wife all Ms house- 
hold goods, etc,, absolutely, and the diiidends 
of a sum of stock to be paid half-yearly, sub- 
ject to a defeasance m case of her marrying in 
a particular tnanner, in which event the capital 
to smk into the residuary estate. Then 
Mlowed specie gifts of further portions of 
to his daughter A., to be paid at 
1'®’^ separate use; and in case 
twenty-one leaving oMldreu, 
S? twenty-one; but 

She fed under twenty-oae without 
the xBsidue, 
'Coino gifts of other portions 
^ughter ,A. and hxs other 


eq tally at fcwenty-ono, with power to make 
advances for maintenance to his daughters for 
their separate use, and in default of children 
to sink into the residue, wil-h a provision that 
as to such of his children as should be under 
age at his death, the dividends should be 
applied for their maintenance ; and whereas 
he gave the capital to Ids daughters, he ga\e 
the dividends only to his two sons, and there 
was a proviso for forfeiture in case of any 
attempt at assignment, charge, or anticipation, 
and no deduction to be made from the gifts 
to his wife in case of a deficiency. There was 
then a gift to trustees of leaseholds and per- 
sonalty in trust to sell, and pay debts, and 
funeral and testamentary expenses, and to 
invest the residue, after paying debts and 
legacies, and to pay the dividends to his wife 
for life, or until her second marriage as afore- 
said j and after her decease or second marriage, 
to pay the dividends of all the residuary estates 
unto and among his seven children (by name) 
during their several and respective lives, to be 
divided in the proportion which the dividends 
and stock specifically bequeathed bore to each 
other ; and on the decease of his said children, 
upon trust to pay the piincipal or capital among 
the children of his aforesaid seven children 
share and share alike at twenty-one ; but in 
pise any of his^ said grandchildren should 
happen to die without children surviving, or, 
being such, all should die under twenty-one 
without issue, the shaie of his said grandchil- 
dren so dying to go to the others, share and 
share alike, with trusts for maintenance, with 
a gift over in the event of the death of all his 
children and grandchildren without issue* 
There was then a proviso that this last gift to 
his wufe and children should he subject to the 
aforesaid proviso for forfeiture, and the shares 
w forfeited to go to the otliers of the children. 
The testator made two codicils, by which he 
levoked the specific legacies to his two sons, 
and gave them smaller sums in the same terms 
as by the will diiectecl, «is also to his daughter 
hi. Ihe testator left his uidow and children 
survping, and, on the death of his two sons, 
one having two sons, questions arose as to the 
effect of the will, and on bill filed for the pur- 
pose of putting a construction upon it Held 
that there was a gift to the seven children as 
tenpts in common in unequal shares during 
their respective lives, the word “deceases’^ 
snowing that intention, and that as each died 
a certain portion should become subject to 
distribution, and be let loose to go to all the 
grandchildren who had then attained twenty- 
one, and so on as each child died. That the 
“ affected the share of the sons, and 

^ ’^^xildren, to whom with the other 
grandchildren all the undisposed-of residue 
would go, and there was no intestacy as to 
ys or dividends. Alt y, W. M. 

rtf ??? on the true constemelion 

titer ohildren of 

txme being were entifel^fho 
whole income of the residue tftl t|» M5hof 

577| 4 W, B. 136 j 6 Be 4* M. ^ 
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TOI, OF mwf BY BE0IMI. OB ASS¥MP- 
nm OF FA0Y. 

1, If a testator recites that he has, in the 
first part of his will, given such an estate to 
A., that IS a sufficient devise. Yates v. Timm,- 
sm}, Ci. & F. 572. 

2, No de\ise by implication from the mere 
recital of an erroneous conception of right, 
DashiyocI v. Peyton, 18 Ves. 27. 

to the heir, after death of devisor’s 
Wife, a necessary implication that the wife 
Mionld take for life; but no implication for 
hex upon such a devise of another man’s estate 
through the medium of election. Id, 48. 

^3. Devise of lands, “which he has before 
given to A.,” over to B. on a given event, is a 
demise by implication to A. BiMn v. Walher, 
Ambl. 661. 

4. A. by will, taMug notice that his natural 
son J, had disobliged him, declared thus ; “ I 
do hereby resolve not to give him more than 
20/ . per annum for life.” And he gave his estate 
to his legitimate son. Pe^ cut*,, the words do 
not amount to a devise, and the bastard shall 
take nothing. Molder v. Holder, Vid. tit. 
Devise. (D. B.) pi. 8. 

5. By a codicil a testator gave to A. B. “ 600/. 
in addition to 1,500/. which he had before 
bequeathed to him ” The testator had pre- 
viously bequeathed two legacies only of 500/. 
and 500/. each : — Held, that by implication the 
legatee was entitled to 2,000Z. Jordan v. 
FoHcseue, 10 Beav. 259 j 16 L. J., N. S., Ch , 
332 ; 11 Jur, 549. 

6. A testator devised all his real estate, 
whatsoever and wheresoever, to trustees upon 
ccitain tiusts. He then recited that he left 
nothing to his nephews and nieces, becau.se 
they would become entitled to propeity, held 
by him under their giandfather’s will, upon his 
(the testator’s) death without issue. He then 
bequeathed all his residuary personal estate. 
The testator was mistaken in supposing that 
the propeity refeired to by Mm would devolve 
upon his nephews and nieces upon bis death, 
it having descended upon the testator himself 
as the heir-at-law^ of Ms father : — Held, that 
unrler the circumstances he died intestate in 
respect to it. Ctreuitt v. Perry, 2 Jur., K. S., 
1157; 23 Beav. 275. 

7. A testator gives all the residue of his 
property to his executors on trust for the sole 
use and benefit of his daughter L. until she 
shall attain twenty-five; and if she marries 
before that age, for the sole and sepazate use 
of L. and her husband ; but if she remains i 
single or is a widow at twenty-five, she shall 
imv e power of disposing of the whole property 
by will. Should she die before twenty-five 
unmarried, or after that age intestate, then 
over. By a codicil the testator takes notice 
that he has left in trust all his property for the 
sole use and benefit of Ms daughter, and sub- 
stitutes other parties for the executors before 
appointed. The testator left L, surviving, who 
bad attained twenty-five and was unmarried. 
On the question what estate L. took Held, 
that she took absolutely. Gfret'er v* 5 
W. B. m. 

8. A testator gave by will 3,000/, upon trust 
M and her chiMren, and alter the decease 
; M A. without issue for the children of B, By 

el later date he recited that he had j 


by his will given the 3,000/, to A. ior life, 
with remainder to her children ; and after- 
wards to B. for life, with remainder to his 
children; and revoked the will as to 2,000/., 
part of the 3,0t¥/., from and after the devise 
to A. and her children, and instead of giving 
the 2,000/. to B. and his children, bequeathed 
the same to 0 : — Held, that the erroneous 
recital in the codicil, that the 3,000/, was 
given to B. for life, did not amount to a gift 
of an estate in the 1,000/. which remained 
unrevoked.^ Be Smith, 2 John. & H. 594. 

By the will the testator had alsogiv^en 2,000/. 
to B. for life, with a gift over on insolvency; 

Held, that if the codicil had been read 
as an implied gift of 1,000/. to B. for life, the 
gift over on insolvency would have attached 
to the 1,000/. as well as to the 2,000/. Id. 

9. A testator having devised his “ fee-simple 
and other freehold property,” m default of 
issue of Ms owm, to N. foi life, remainder to 
the sons of N. successively in tail, made a 
codicil as follows; “Having left in my will 
my fee estate and personal property to S. M. 
Nugent in case I had no family, I do not now 
revoke my bequests to him ; but as I have no 
children, and have lived veiy happily with my 
devoted wife, I will and bequeath to her an 
annuity of 200/. over and above her legal 
jointure, to be paid her by S. M. N. off my 
estate as long as she lives ” -Held, that the 
personal estate was undisposed of. Mment v. 
Niigenf, 8 Ir. E., Ob., 78. 

10. The testator devised and bequeathed real 
and personal estate, after payment of debts 
on trusts (subject to the dower and thirds at 
common law of his wufe), to receive and apply 
the rents, issues, and profits thereof, or the 

I oveiqilus thereof after deducting the dower 
and thirds of his said wife and the interest of 
moneys charged on his said real estate* for 
the maintenance of his children, and then on 
trust to sell and divide the moneys among his 
children :-~Ileia, that this was not by implica- 
tion a gift of an inteicst in the estate to the 
wife. Adams v. Adaira,, 1 Ham 537 ; 11 D. J., 
N. 8 , Oh., 305 ; 6 Jur. 681. 

11. A mere erroneous recital in a codicil of 
what the testator has given by his will, does 
not operate to create a new gift, or to vary 
the disposition made by the wiH, Adams v, 
Adains (1 Hare 537) explained. Maehemie v. 
Braddury, 6 N. E. 283, 

Bequest by will of 1,000/. to the ohildren of 
A., of whom W. was one. Becital in a codicil 
of a bequest of 1,000/. to W., with directions 
as to the time of payment and mode of applica- 
tion -Held, fiist, not to create a new legacy. 
S. 0. 11 Jur., N. S., 650; 34 D. J., Oh., 62f | 
83 Beav. 617. 

Held, secondly, not to enlarge the interest 
of W. in the ori^nal legacy, Ik 

12. A testator in his will ratifies a settlement, 
and recites that an annuity of 200/. is thereby 
secured to Ms wife, which was not the fact. 
He then bequeaths her another annuity of 
400/., ** in addition to the said annuity ol 200/* 
secured to her by the settlement ’*j—IMd, 
that tMs was merely a mistake in the teoltal, 
and did not constitute a bequest, in addition 
to the annuity of 400/*, of so much as would 
make up the settled property 200/. a yeai\ 
MaljpA V. imm, B L* I, N, B., 0h., 328. 

13. Plate excepted by bequest of personal 
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estate to wife, after her decease over, and 
redted to be hereinafter given to ton^ter, bat 
not farther noticed • undisposed of. Fredenoh 
V. Ball, 1 Ves. J. 396. 

1. An erroneous recital in a will, tnat tne 
lands of Blackacre (of which the testator was 
seised in fee farm) were A* ^ -.A® 

death of H„ does not operate to give a life 
estate by implication to H. But it is sufficient 
to take those lands out of a general residuary 
devise, so that they descend upon t^test^or s 
heir-at-law. Harm v. Starris, 17 W. R. 790 ; 

3 Ir. Eq. R. 610. 

A testator, after bequeathing a farm to 
Ms eldest son, added, »I observe ^ my 
marriage settlement that the lands of R. anci 
0. are settled upon him” (the testators 
eldest son) “ at my wife’s death. I, therefore, 
consider these ample provision and I 

do, therefore, bar him from any xurthOT par- 
ticipation in my property, save only the use 
or eraoyment of such part or parcel as my 
wife may in her judgment think nt to allow 
him during her life, but at her death I do 
strictly limit him as hereinbefore mentioned. 
After other devises and bequests, the testator, 
by the residuary clause, gave all the residue 
of Ms property to his wife, with power to 
apportion it, The lands of G, M*a. were not 
inffict settled on the testatofs eldest son by 
his marriage settlement, or at all i— Held, that 
the son took those lands as heir-at-law of the 
testator, and that the wife ffid not ta^ m 
them an estate for life by implication. 

% A testator, being entitled to a policy of 
assurance foi 5002 on the joint lives of himself 
and his wife, bequeathed all his personal estate, 

save and except the sum of 5001, payable at 
my death under a policy of insurance to my 
wife, and to which '=?he is absolutely entitled 
under the said polic;5 to trustees, upon trust 
for his wife for life, and for his children after 
her death —Held, that the sum o£^ 5002. pay- 
able under the policy was given by implication 
to the widow absolutely by the will. Mall v. 
Lkieh, 9 h. E., Eq , 376 j 18 W. R. 423 ; 23 
L. T., H. S., 298. 

3. Gift by recital. See Wilson v. PlggoUi 2 
Tes. J. 351. 

4. A devise for life contained in a wiU 
cannot be enlarged by a recital in a codicil 
that such devise was m tail. Me Arnold^ 33 
Beav. 163 ; 9 dur., H. S., 1186 ; 12 W. R. 4 ; 9 
h, T., N. S., 530. 

5. Precatory words will not create a case 
for election, neither will the absence of the 
execution of a power upon an erroneous 
impression, stated in the will, that ^ by its 
non-execution A. (a legatee) will divide the 
fund equally with B. Zangslow v. Zangslm, 
21 Beav. 552; 2 Jur., H. S., 1057 ; 28 H. X, 
CM, 610, 

6. An erroneous recital in a will as to the 
eSeot of a settlement does not put the devisees 
lo their election, whether they will take under 
the vdll or the settlement. Bose v. Ba/rreUy 15 
ir.E,217, 

Under a settlement the four daughters 
, of a testator took equal shares, subject to Ms 
■ Efe interest. The testator by Ms wiE, recited 
settlement Ms two daughters, 

. would become entitled, md th^at in 

M.J. ^ 


large a share under his will as he otherwise 
should have done ; he then devised to A. and 
B. certain estates, and to Ms two other daugh- 
ters, C. and D., other estates, of much greater 
value The will did not purport to affect the 
settled property : — Held, that as the will did 
not purport to make any disposition of the 
settled property, and was only made under a 
mistaken impression, 0. and D. were not put 
to their election. S. C , 3 L. E., Bq., 244. 

7. A widow of a freeman of London who 
left children and died intestate was entitled 
to four-ninths of his personal estate, and 
having by deed, assigned over her four-ninths 
for her separate use, in case of marriage, and 
to such persons as she should appoint, and for 
want of such appointment then to her children ; 
the widow intending to many a second husband, 
by another deed, to which the husband was a 
party, in consideration of the intended mar- 
riage, and of a settlement made on her by him, 
recites that if she did not dispose of her four- 
ninths, the husband would be entitled thereto, 
and then assigns it over to trustees, in trust 
for the intended husband, during their joint 
lives, subject to her control and disposal by 
writing; after wMch she dies without disposing 
of it. Decreed, the second husband is as a 
purchaser, and the recital that he would be 
entitled to it if the wife should not dispose of 
it was a gift JPo uUon v. Well ington, 2 P. W, 533. 

8. A testator gave the interest of 2,0002, to 
G., and the residue of his estate to B., and 
then said, ‘'and failing G. and P. without chil- 
dren, one or other of them, the property hereby 
conveyed to them shall devolve onS,”: — Held, 
that the words ‘'property conveyed to them” 
did not confer by implication a life estate 
upon G. in the residue given to P. Pursell v. 
Miller, 13 L. T., N. S., 203. 

9. A testatrix gave the residue of her pro- 
perty to A , and by a codicil leciting that 
gift, and that as life was uncertain A. might 
be removed before her, she in such case 
appointed B. and 0. her residuary legatees. 
The testator made a second codicil as follows: 
“As the death of Mrs. W. (the mother of 
B. and C.) has taken place, and as her 
two children will ultimately become my re- 
siduary legatees, the 152. she was to have 
I give to Mrs. H.”: — Held, that A, was en- 
titled to the residue. YaugZmh v. Makes, I 
Keen 58. 

10. A father bequeathod a legacy of 1,0002. 
to each of his sons. By a codicil he gave to 
his eldest son a sum of “3002. instead of a sum 
of 5002. which I have bequeathed to my other 
children.” The will contained no such bequest 
to his other children -Held, that the codicil 
was insensible, inoperative, and void for un- 
certainty. Armit v. Bmkvm, 21 W. R, 475; 
28 L. X., K. S., 222. 

11. A testator gave to each of Ms three 
brothers and six sisters a legacy of 5002., and 
other legacies to other relations of his, virMch, 
with the preceding legacies to his brotheiB 
and sisters, amounted to 6,1002. He then ghve 
“ the remainder of Ms property to his wife 
absolutely, except 4,1002., of which she was 
only to have the use during her life, and 
which he wished to be divided among Ms 
relations to whom he had left legacies in the 
fore part of Ms wiU, in proportion to the 
legacies left above, which would just make 
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their legacies double the first bequest”:— 
Held, that although there had been a mistake 
by the testator in computing the amount of 
the legacies given by him in the former part 
of his will, theie was no such evidence of a 
clear intention on his part to double the 
amount of the preceding legacies as would 
justify the Court in holding that the words 
‘‘foixr thousand one hundred pounds ” ought to 
be read six thousand one hundred pounds.” 
Thompson v. WJiiteloek, 5 Jui., H. S., 991 : 28 
L. J,, Ch., 793; 7 W. E. 625. 

1. The mere misrecitai of a will by a codicil 
is inoperative, and will not modify the dis- 
positions of the will ; but an erroneous recital 
of a will, coupled with or followed by a clear 
indication ^ of the testator’s intention to make 
some modified or different disposition, incon- 
sistent with the dispositions of the will, is 
operative to modify or alter the earlier gifts. 
Me Marffitsont Haggard v. Haggard^ 46 L. T. 
807; 30 W. E. 920. Affii'med *48 L. T., 172: 
31 W. E., 257. 

A testator by his will gave to his daughter 
(in events which happened) an estate tail in 
Ms real property, and an absolute estate in his 
personal property. By a codicil, after lecitmg 
that his daughter would take an estate for 
life in his property, with remainder to her 
issue, he directed that the life estate should 
be for her separate use, that she should I 
have a power of appointing a life estate ^ 
to any husband who should survive her, | 
and that if she should have more than one i 
son, and her eldest son should inherit pro- 
pel ty from other sources of a certain value, 
then her second son should succeed to the 
property given by the '^vill, with cci tain gifts 
over : — -Held, that the estates given by the will 
were modified by the codicil, and that the 
daughter was entitled to a life estate only in 
the real and personal property of the testator, ; 
with remainder by implication to her eldest I 
son absolutely, subject to the appointment 
by her of a life estate in favour of a husband, 
and to a shifting use in favour of a second 
son. 

2. Mistake in the computation of a legacy 

rectified according to the intention, though 
contrary to the words. Milnor v. Mihier, 1 I 
Ves. 106. ! 

3. A testator gives to his wife an annuity of i 
100^. and the sum of 1,000/., which he con- ' 
skiers will, with the property which she is 
entitled to after his death, make up an income 
of 2,500/. a year ; in fact, those gifts make up : 
her income only to 1,800/. a year. Siie is en- i 
titled to ha^e the deficiency supplied out of | 
his residuary estate. Trevor v. Trevor, 5 Buss. I 
24; 6 L. J., Oh., 182. 

4. A testatrix gave to A. an annuity of 40/., 

contingent on a certain event. She tlien gave ^ 
A. a legacy of 30/. By a codicil she said, “And 
I increase the immediate annuity of 30/., left 
by my will to ” A., “ to an annuity of 50/.” : — 
Held, that he took an annuity of .10/. in addi- 
tion to the contingent annuity of iOL Ims v, 
Modgsm, 9 L. E., Eq., 401 ; 39 B. J., Oh., 693 1 j 
23 B. T., H. S., 215. | 

5. A father directed his debts to be paid, ^ 

“ including a debt of 300/. owing from me to i 
my daughter.” Ho owed Ms daughter 1501 ; 
•onlti^HMd, that she was not entitled to 
reqdSyi more than the 160/, v. Morley^ 


5 B. E., Ch. D., 776 ; 46 B. J„ Oh., 790 : 25 
W, E. 690. 

6. A will contained a bequest of 1,000/. on 
trusts, and of 5,000/. on trusts, and another 
bequest on trusts in which no sum was men- 
tioned ; but the language was continuous, and 
no actual blank was left. In another part of 
the will there was power to invest the saici 
sum of 5,000/., -and the said two sums of 1,000?. : 
— Held, that the latter clause was evidence 
that the testator intended a bequest of 1,000/. 
in the bequest in which no sum was named. 
TJdmunds v. Waugh, 4 Drew. 275. 

7. A testator, after reciting inaccurately 
that Ms wife was entitled for life to 39,000/, 
settled on his marriage, which he stated would, 
at 4 per cent., yield 1,560/., directed his trustees 
to^ add an annuity of 440/. to raise his wife’s 
jointure to 2,000/. : — Held, that the widow was 
entitled to have her annuity made up to 2,000. at 
all events. Ouseley v. Anstrutker, 10 Eeav. 459. 

8. Bequest of 1,000/. to A., the interest of 
2,000/. to B., and at his death to his children ; 
the sum of 1,000/. to D., the sum of 1,000/. to 
B., in addition to 1,000/. before mentioned : — 
Held, that the former legacy to B. was of 
pounds sterling, and that the gift to Ms 
children was of an absolute interest in capital. 
Ma7ui v. Fuller, 1 Kay G24; 23 B. J., Ch., 
543 ; 2 Eq. Rep. 1085 ; 2 W E. 510. 

9. On construction ot will : — Held, that the 
capital of the residue pa'^sed by implication, 
though the interest and dividends only were 
expiessly given. PMllqjs v. Chamherlaine, 4 
Ves, 51. 

10. A sum of 20,000/. was bequeathed by a 
testator to A., bis wife, who was also his 
residuary legatee, and after her death to B., 
wife of C., lor life, for her sole and separate 
use, and after her death upon certain trusts 
for the benefit of their childien (no interest 
being given to 0.). A. by her will, after three 
legacies of 100/. each absolutely, gave to 0. 
and his wife “ the same amount and on the 
same trusts and conditions as are named in 
my late husband’s will to 0.” One moiety 
ot her residuary peisonal estate was also 
directed to be given to B. and C. and their 
children, “on the same trusts as before 
alluded to”: — Held, that the -words “same 
amount” did not refer to the preceding gifts 
of 100/., and that notwithstanding the mis- 
taken reference to the testator’s will as con- 
taining any gift to C., the 20,000/. passed by 
A.’s will on the same trusts as were contained 
in the testator’s wEl. Btepliems v. Powm, 
1 De 0. & J. 24. 

12. Legacies out of a specific fund, given over 
in case of lapse or death of the legatees* before 
the fund shall be realised, not extended by a 
subsequent recital of the fund as “ willed to ” 
those legatees over. The surplus therefore 
passed under the residuary clause. BmM% v* 
Fitzgerald, 3 Ves, & B. 2. 

Mevomiim hy Hrmicms Meeital 0 ¥ Jlt- 
mmption ofFaetJ See VI. viii, and xx* 
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13. Devise to trustees and their heirs* ** upon 
trust for the use and benefit of” A., B., and 0* 


8010 


— Implicatiok. 



(witliotit words of limitation) : — Held, that A., 

and G, took in fee. Devise to trustees in 
fee* upon trust for the use and benefit of A., 
B., and C., the rents to be paid for their main- 
tenance and education, “ or to the survivors or 
survivor of them, share and share alike - 
Held, that they took equitable estates in fee as 
ioint tenants. Moots v. Cleghorn, 10 Beav. 423 ; 

16 L. J., N. S., Ch., 469 ; 11 J nr. 95S. Affirmed 

17 D. J., N. S , Oh , 400 ; 2 Jui. 591. 

1. A testatrix devised to trustees and their 

heirs her copyhold dwelling-house, garden, and 
ground, together with the furniture and effetd:s 
therein; and also the ten cottages and two new 
cottages built by her, with their appurtenances, I 
at L., upon trust to pay the rents of the said 
hereditaments to her niece S. R., the wife of G. R., 
or to permit and suffer her to use and occupy 
the said heieditaments duiing her life, to the 
intent that the same hereditaments and the 
rents, issues, and profits thereof might be for 
her separate use ; and after her decease to 
0. S. for his life, and after his decease to stand 
possessed of the same hereditaments in trust 
for such of the testatrix’s nephews and nieces, 
or grandnephews and grandnieces, as S. R. 
should appoint ; anclindciault of appointment 
Upon trust to sell and dispose of the said heie- 
ditaments and premises, the pioduce of such 
sale to constitute part of her residuaiy personal 
estate : — ^Ileld, that the furniture and effects did 
not pass to S. k, but belonged to the residuary 
legatees. Stulh$ v. Sargmi, 2 Keen 255; 6 
L. J., S., Ch., 254. Affirmed 3 Myl. & C. 

607; 7 L. J., N. R., Ch., 95 ; 2 Jur. 150. 

2. A, by his will devised all his real and per- 
sonal estate upon trust as to the real estate, 
to repair and let the same, etc , and upon fui- 
tlicr trust, n >twithstanding any limitation uf 
uses or trusts theroinbelore mentioned, at 
tlunr discretion to sell and convey the same ; 
ami as to the money to arise upon such sales, 
upon trust to add the same to his personal 
estate, to constitute a part thoieof, and directed 
his trustees, when J. C. should arrive at tl e 
age of twenty-four years, to convey, assign, 
etc., to 5. C. all the legal estate and interest 
in all Ms freehold, copyhold, and leasehold 
messuages, lands, etc , and all other his real 
and personal estate and effects not therein- 
before devised and bequeathed, etc.: — ^Held, 
that J. C. took the produce of the mixed fund 
of i/ire real and personal estate of testator, and 
that rents of real estates till d. C. attained 
tvsrenty-fonr did not result to heir-at-law of 
testator as undisposed of, but passed to J. 0. 
a.s part of fund given in trust. Ackers v. 
P7iij?j}S, 9 BU., H, S., 430 ; 3 Cl. & F. 655. Ee- 
vorsing on this point Phipps v. Williams, 6 
Rim. 44; ID. X, H. S., Ch., 96. 

3. A testator gave real and personal estate 
to his daughter A. and to two other persons, 
upon trust to permit A. to receive the rents 
and interest for life for her separate use, and 
after her decease in trust to convey to her 
heirs, executors, etc, ; but in case A. should 
many and have no children, then the 
property to belong to D* ; or in case of his 
decease before A., then to nis children;— Held, 

A* took an absolute equitable estate, with 
* gift over to D* and his Children; 
Mod in the lifetime tif living 

“Held, that A was absolutely 
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Keen 590; 7 L. X, N. S., Ch., 133; 2 Jur, 
251. 

4. Conveyance of real estate to a trustee in 
fee in ti ust tor one for life, and afterwards to 
her children equally. There being no limita- 
tion to their heirs . — Held, that the children 
took for life. Ilollidmj v. Overton, 14 Beav, 
467; 21 L. X, H, S., Oh., 769 ; 16 Jur. 346. 

5. A testator gave all his real and per- 
sonal estate in trust to divide the income, 
rents, interest, and piofits equally amongst 
his children by name, oi such other as he 
might have at his death, or en ventre sa mire, 
providing as to the payment to daughters 
half-yeaily, and to their sepaiate use, and the 
issue of any djing in his lifetime leaving issue, 
if not their shares to the survivors ; and in case 
any of his children and their issues should die 
“in the lifetime of any husband or wife, with 
whom his children” should have inteimarncd, 
he gave their shares to his then surviving 
cMldien, and the issue of such as should be 
then dead, it being his will that none of liis 
sons’ wives or daughters’ husbands “should 
become heirs to then children’s property,” and 
that none of his children should sell any part 
of his estates. Some of the testator’s children 
having died without issue in his lifetime 
Held, that each of the surviving children took 
the share of bis real propeity, not for life 
only, but in fee, and of his personalty abso- 
lutely. Rod son V. Ball, 14 Sim. 658; 9 Jnr. 
407. 

6. Eeal estates were limited in remainder, 
in trust for the next of Idn of a mariied 
woman, as if she bad not been married: — 
Held, that the ne;s:t of kin took life estates 
only. Lucas v. Brandreth, 6 Jur., H. S, 
915. 

7. A testator, by will in 1826, gave real and 
personal estate to trustees in fee, in trust for 
bis four nieces, M., B., S., and X, for then 
respective lives, as tenants in common; and on 
the death of any of them, then in tiust as to 
the share of her so djing, to stand possessed 
of and interested in such shaie for the child 
or children of such of them as should have 
died ; and if any of them should die without 
issue, then he diiected the share or shares of 
her or them so dying to go to the survivor or 
survivors of them and their heirs, and to be 
conveyed to them and their heirs accordingly. 
B. and J. died leaving children. M. died a 
spinster, S, was a spinster and over sixty : — 
Held, first, that the equitable fee was given to 
the children of the nieces. Maden v. Taulor, 
45 L. X, Oh., 669. 

Held, secondly, that seeing that S. was past 
the age of child-bearing, she was entitletl to 
her own one-fourth share in fee, under the 
gift over to the survivor of the nieces. 15. 

8. A testator devised freehold property to 
trustees, their executors and assigns, in trust 
as to three freehold houses for the sole 
benefit of his two daughters E. and S., either 
to live in or let for their Joint bep^; 
and should either of his daughters die and^ 
leave no children or child, then either one of 
the houses, at the option of the survivor, to be 
sold, and the produce divided between the 
survivor and such of the testator’s sons as 
should be living; but if either of his daughters 
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mofehefs ^hare of the rents and profits of the 
three houses after the mother’s decease. On 
the death of one daughter without children 
one of the houses was sold, according to the 
direction in the will. The other daughter 
then died without children Held, that the 
gift for the sole benefit of the two daughters 
of the testator ga\e them an estate commen- 
surate with the estate in fee given to the 
trustees, and made them joint tenants in fee 
subject to executory gifts over in the e\ent of 
their dying leaving issue ; and that, this event 
not having happened, the joint tenancy in fee 
was unafiected, and the devisee of the survivor 
was entitled to the two unsold houses. Tarrom 

V. Knightly, & L, E., Oh, D,, 736 ; 47 L. J., Oh., 
874 ; 39 L. T,,N. S., 238 ; 26 W. E.704. Affirm- 
ing 25 W. E. 687 ; 36 L. T., N. S., 907. 

1. A testator being seised of lands under 
leases for lives renewable for e'ser, in 1824 
devised all his freehold leases and interest 
whatsoever to trustees, and the heirs of the 
survivor of them, in tuist, after payment of 
the head rents, to apply the clear yearly rents 
to and amongst his three daughters during 
their respective lives, in equal shares and 
proportions, for their sole and sepaiate use; 
and in case any or either of his daughteis 
should happen to die leaving lawful issue, then 
in trust, as to the share and proportion of such 
daughter so dying, to and for the use of such 
issue, as she should by deed or will appoint, 
and in default of such appointment to the use 
of such issue equally, are and shaie alike ; 
and if any of his daughteis died without issue, 
he directed that her share of the rents should 
go to and be paid to the survivors or survivor 
of them for the increase of her and their 
respeoti\e shares, to their separate use, and 
to go to their laviul issue, subject to the like 
power of appointment among such issue ; and 
in case of the death of all his daughters 
without leaving lawdul issue, then in tiust to 
pay the rents to his nephew during his life ; 
and after the death of his nephew, in ease ho 
should happen to die leaving lawful issue, in 
trust, as to one-half of his freehold and lease- 
hold interests, to the use of the children of his 
sister, in equal shares, and to their lawful 
issue ; and in case his nexihew should happen 
to die without issue, then, as to the whole of 
his freehold and leasehold interests, to the 
use of the said children of his sister, in equal 
shares, and to their lawful issue ; and in case 
they should be then dead, then, as to the 
whole, in trust for the issue of his nephew; 
and in case of the deaths of his nephew and the 
children of his sister without issue, in trust to 
assign over the freehold and leasehold interests 
to his own right heirs ; and a power was given 
to the trustees to lease from time to time as 
they should remain seised and possessed by 
virtue of the trusts in the will contained, with 
the consent of the 'person or persons then 
entitled: — ^Held, first, that the legal estate 
was devised to the tiustces during the e?5:tst^ 
ence of the entire series of limitations. Bher* 
mim V. Kemy, 16 In Ch. li 138. 

Eeld, secondly, that the daughters of the 
testate took equitable estates in quasi tail In 
respective shares* Ih, 

I \ devised Ms real and personal estate to 

} hhd their heirs, to sell, if expedient, 

^n consols, and permit his wife, 



durante viduitate, to receive the rents and 
dh Mends; and from and after her death or 
second marriage to divide the residue of his 
estate and effects between his children 
[without words of inheritance]: — Held, that 
(subject to the wife’s interest) the children 
took the real estate absolutely. Tatimn 

V, Ver7ion, 29 Beav. 604; 9 W, B. 822; 4 L. T., 
N. a, 531 ; 7 dur., N. S., S15. 

8. A devise of lands under the law prior to 
18.3S to trustees in fee, to the use of A. for life, 
with remainder to the use of the children of 

A. indefinitely ; but if A, “ should die without 
lea^ ing such issue,” to the use of B. for life, 
with icmamder to the use of the children of 

B. indefinitely ; but if B ** should die without 
leaving such issue,” to the use of C. B. and E. 
in fee as tenants in common. A. and B. both 
left children living at their deaths Held, 
that the gift to the childien of A. was a devise 
fur life, and that the ulterior devises had 
failed, and that, subject to the successive life 
estates of A. and his children, the land 
descended to the heir of the testatrix. Me 
Pollard, 2 N. E. 404 ; 32 L. J., Ch., 657; 11 

W. E. 1083 ; 8 L. T., N. S., 710 ; 3 Be G. J. & S. 
641. 

X. OTHEE CASES. 

4. A direction in a will that the testator’s 
brother should be his executor, to arrange, 
dispose ol, and set^-le his affairs, and the 
appointment oi the brother to be the guardian 
oi the testatoi’s daugliter, an only child, who 
was afterwaids discuveicd to be illegitimate, 
does not amount bj implication to a bequest ol 
the jiei sonal estate m favour of the daughter. 
Davie v, Davie, 1 Buss. & M. 645 ; 1 L. J., N. S., 
Ch., 155, 

5. Estate for life in real estates ami in per- 
*sonalt% by implication. Manmk n v. Ilautirdi 
3 Bro.*C. C. 236. 

6. On construction of a will the en 303 nnent 
of bequest‘5, given in tei ms indicating a future 
period, acceleiated In implication. JParroU V. 
WorsfoM, 1 Jac. & Walk. 594. 

7. A testator willed Hat certain property 
should be \estcd in a manner most secure, and 
least liable to ffuctation or risk, and that 
3,000?. should be at the will of his wife at her 
death ; but the residue he willed his wife 
should distiibute to Ms relations. He made 
his wife residuary legatee: — Held, that the 
disliibution to the relations was not to take 
place until the wife’s death, and the Court 
inclined to the opinion that the wife took a 
like estate by implication ; but held that, at 
all events, she was entitled for life under the 
residuary gift to her. JIudlesion v. &mld$* 
Hry, 10 Beav. 547 ; 11 Jur. 464* 

8. A testator gave 3,000?. to his executors 
for the benefit of M. during her life, and feom 
and immediately after her death ** In trurt for 
the benefit of her children, to do that which 
they, my executors, may think most to their 
ad\antago.” The executors died In the Hto* 
time of M. ‘.—Held, that the children ol M* 
who were living at the time of her dehth were 
entitled to the fund in equal sharfs m tiuanto 
in common. ^ Pkem, 5 L 1., Eq., SIS* 

9. Devise to A* until B. shall attain forty 

years. B. dies before forty ^ A?b estate 
ceases, if the devise io A, be mide a 
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fenct to pay debts or portions, wbich cannot 
be raised until B. shall have attained his age 
of forty, in which case the word “ shall ” is 
tahen for ** should,” Jjomax v. Jffohnedeiif 3 
F. W. 176. 

1. Devise of 501 per annum to the wife of A. 
during the life of B., for her separate use. The 
wife of A. dies ; the 50?. per annum shall be 
paid to the executor of the wife of A. during 
the life of B. Mamlmsm v. Montague^ 2 Tern. 
667. 

2. Testator bequeathed a leasehold estate, 
after an estate foi life, to his nephew A., and 
the heir'5 male of his body lawfully begotten, 
and in default of such heirs to one of the sons 
of his nephew B , as A. shall direct by a con- 
veyance in his life, or by his last will. Another 
leasehold estate he bequeathed to A. upon 
trust, subiect to certain chaiges, to employ the 
remainder of the rent to snch childien of B. as 
A. shall think most deserving and that will 
make the best use of it ; or to the children of 
his nephew 0., if any such there are or shall 
be. A. dying in the testatox’s life the bequest 
of the latter estate was established in favour 
of all the childien ; qiLnere^ as to the foimer. 

v. Miggs, 4 Yes. 708. Affirmed 5 Yes. 
495. 

3. A testator bequeathed leaseholds to trus- 
tees to pay the rents to his wife till his son 
attained twenty-one, and then to assign them to 
bis son. The wife died during the minority of 
the son '.—Held, that the legal peisonal repie- 
sentathe was entitled to the rents until the 
son attained twenty-one. Laxton v. Medley 19 
Beav. 321. 

4. After a clear gift to a college of three 
presentations to a living, their interest cannot 
be extended by doubtful words. UmanneJ 
Colltge, Camh'idge v. Norwich (Bishop'), 4 Bxo. 
0. C. 481. 

5. A testat or gave the interest of his residuary 
estate to Ms mother for life, and afterwards 
one-half of the inteiest to his brother and one- 
half to Ms sister. Upon the death of the 
sister the caxiital was to go to her children if 
any, and if not to his brother. U pon the death 
of his brother the capital was to go to his 
children. The sister died without children : — 
Held, that the childien of the brother took no 
inteiest in her moiety. Tatnall v. Taimll, 10 
Beav . 609. 

6. A man, having daughters by Ms first 
marriage, died, leaving his second wife eneemfe, 
having fiist devised part of a trust estate to 
his wife for life ; and if the child m rerntTe 
proved a daughter, then the trustees to convey 
io his daughteis, and to pay them the profits 
In the meantime. The child proved a daughter. 
What estate shall the wife take by the devise, 
gmfB» Ball v, Smith, 2 Yern. 633. 

7. A testator gave to B. a moiety of the 
beneficial interest to arise by virtue of the 
policy he had effected on the life of his son 
In the F. office, and to C. the other moiety. 
And after giving various legacies, he directed 
his trustees to invest 600?. in consols, and out 
^o| tho wnte and Income of Ms property, and 


ffivideafls of the consols, my the annual 

S x the policy he harf eftected In the 
I also tli# premMms on a pdioy 
ted on his own life and the life of 
continuance 


unnecessary by the decease of his son and M.„ 
or otherwise, to apply the interest and divi- 
dends for the benefit of his son’s wife and 
children until the youngest should attain 
twenty-one, and then to divide the principal 
equally between them. Also, to leceive the 
money he should be entitled to upon the policy 
effected in the P. office for the joint benefit 
of B. and C. ; and in case of the death of 
either without lawful issue, then to the sur- 
vivor ; and in case of both their deaths without 
lawful issue, then over. B. died an infant 
shortly after the testator’s decease: — Held,, 
that C. was absolutely entitled to the whole 
of the money seemed by the policy in the 
P. office, and the son’s wife and children to 
that effected in the E. office. Mg v. Mowortli. 
lOW.E. 610; 6D. T., N. S., 676. 


LI. Gifts to Survivors. 


See also Yestbd, Contingent, and Futeee 
Inteeests, YIII. 


I . “ Survive,^' “ Survltor)^ Meaning of, 8012. 

II. When Construed Others,” 8013. 

III. Accruwa Shares and Claim of Accruer,, 

8022.“ 

IV. Words of Survivorship, To what Period 

BeferaUe, 8028. 


I. SUBVIYE,” “ SUEYIYOE.” MEAHINGOE. 



8. The meaning of the word " survive ” in a 
limitation of propeity is, that the person to 
survive shall be living at the death of the 
pel son whom, or at the time of the event 
which, he is to survive; it does not mean 
living at any time whatever atter the event 
lefuired to ; consequently a gift over, if there 
should be no child, or remoter issue of A. 
who should survive the testator and A., and 
should live to attain twenty-one, is not void 
for remoteness. Gee\h Liddell, 35 Beav. 631, 
658; 2 L, E., Eq., 341 ; 12 Jur., H. S., 541 ; 3fi 
L. J.,Ch., 640; 14 W, E. 853. 

9. A gift of residuary estate among surviv- 
ing children not extended to deceased children 
by leason of ambiguities in the will, showing 
meiely a tendency to tieat all the children 
with equality. Be Crosse, 9 Jur., H. S., 429 ; 
32 L. J., Oh., 344 ; 11 W. E. 396 : 8 L. T., H, S.. 
299 ; 1 N. E. 419. 

An intention of equally benefiting all the 
children is to be assumed in a settlement, but 
not in a will. Ih 

10. A gift by will to 0. for life, and after her 
death to all and every the children of 0. who 
shall survive me, includes children of 0. bo;m 
after the death of the testator. Be Cte^h 
Be G. X k S. Ill 

A testator gave the proceeds of the sale of 
real and personal estate to trustees for 0% fori 
life, and after his decease as to one moiety 
for the reputed daughter of C, for life for her 
separate use, and after her decease to divide* 
her children who- 
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slionld survive the testator, with benefit of attain twenty-one ; if not, it was to be divided 
survivorship, and if there shonld be no child among “her surviving sisters.” A. B., one 
who should survive the testator, then over, daughter, died, leaving two children, both of 
C.^s reputed daughter was twelve 3’ears old whom died infants, but one of them left a child 
at the death of the testator. She afterwards surviving. Another daughter died before her 
married and died, leaving several children ; sister A. B.’s children, leading three children, 
the legatees in remainder were also dead : — The testator had a fifth daughter, for whom 
Held, that the children born after the testa- he had sepaiately provided : — Held, that the 
toi’s death were entitled to their mother’s separate provision was no reason for excluding 
moiety on her decease. S. C. 13 W. E. 116. her from taking under the words “ her surviv- 

1. A husband gave Ms residuary estate to ing sisters.” Carver v. Burgess, 24 Ij. J., Ch.,. 
his wife tor life, and afterwaids to bis cousin 401 ; 7 Be G. & G. 96 ; 3 W, R. 308 ; 3 Iq* 
for her sole use; and should she have any Rep. 421 ; 18 Beav. 541 ; 2 W. B. 125. 

legal issue by marriage, to be divided amongst Maintenance having been allowed by an 
them equally at twenty-one. “ Should my order of this Couit out of the income of the 
cousin not survive my wife, and die without legacy, and the surplus having been invested, 
the said legal issue by marriage,” he gave his it was held that such surplus passed to the 
residual y estate to M. The cousin survived legal peisonal representatives of the infants* 
the wife, but had no cliildren Held, that the Ib, 
woids “not survive” must be constiucd as 

equivalent to “ die in the lifetime of,” and 11. WEEK COESTEEEB « OTHERS.” 

that the gift over could only take effect on 

the death of the cousin, without children, in 1. WIw7t Construed Strictly, mt as Imp&Hing 
the lifetime of the testator’s widow, which “ Others^ 8013, 

event not having happened, it failed. Meed v. 2. When Construed “ Others,"' S017. 

Braltlmaite, 11 L. R., Eq., 614 ; 40 L. J , Ch., 3. Where word “ Others'" Ashociated with 

365 ; 24 L. T., N. S., 351 ; 19 W. R. G97. word “ Survivors," 8021. 

2. When a gift is given to a class and the 4. Others." When Co7istrued Survivors " 

survivors, the obvious and natural meaning of 8022. 

the woid “ suivivor ” is not the person sui viv- 

ing an}’’ particular event, but the longest liver 1, When Construed Strictly, not as Importing 
of the class. Taaffe v. Co7wiee, 8 Jur , N. S., “Others.” 

919 ; 6 L. T., N. S., 666 ; 10 IT. L Ca. G4. 

3. Devise to trustees and their heirs, in 7. The wmrd “ surv ivors ” construed strictly, 

trust for A. and his wife for their lives, and Davidson v. Dallas, 14 Tes. 576. And sue 

after the death of the survivor to the testator’s Milwm v. Audrey, 5 Yes. 4G5. 

four granddaughters, as tenants in common 8. The rule of law, as laid down by modern 
during their respective lives, with binefit of authorities, is, that the word “survivors” is to be 

survivorship, remainder to the trustees “ and confined to its literal signification, of siirvivors 
their heirs,” upon trust to preserve contingent at the period spoken of by tlie testator, in every 
remainders, remainder to the issue male of case where it is possible to do so without 

the four granddaughters successively, re- v ioUting the clear meaning of the rest of the 

mainder to the testator in fee Held, that will. Me Keep, 32 Beav. 122. 

the survivorship had reference to the extent of 9. Testatrix, before the statute 1 Viet,, c. 20, 
the estate and not to the peisons who were to bequeathed the residue of her x>er&onal estate 
take, and that the granddaughters took for to her son A. and her daughter B., to be divided 
life as tenants in common, with survivorship equally between them, in case they wore both 
to the survivors and survivor of them; and living at the time of her decease ; but if either 
that after the death of the last suivivor their of them should happen to die before her, or 
issue took several inheritances in tail. JMh at any time after, without issue, then she be- 
deUey v. Adam, 22 Beav. 266 ; 2 Jur., N, S., queathed tlie share of him or her so dying, and 
724 ;* 25 L. J., Ch., 826. without issue, to the suivh or of them. A. and B. 

4. SemUe, that, to effect the expressed survived the testatrix. A, died unman ied in 
intention of the testator, the word “ survivor ” the lifetime of B. Held, that the moiety of 
may receive a different sense in different paits the residue given lo A. devolved to B, Tutmt 
of a will. WintertoThY. Cra7ifurd, 1 Russ. & M. v. Frawpton, 2 Colly. 331 ; 10 Jur. 2h 

407; 8 L. J„ Ch., 134. 10. AVheie theie W’eie different bequests to 

5. B. by will gave all his real and personal different classes of children, followevl by a 
property to his wife for life, and, after cei tain general clause that the shares of all such 
gifts not material to the question ararued, he legatees as died under iwenty-thieo shoitUl 
gave to his five first cousins, naming t hem, or go over to the survivor and survivors, suck 
the survivors of them, the sum of 1,050Z. stock, clause was construed distributively as to each 
to be equally divided between them, share class, and the word “survivor” was taken in 
and share alike ; the whole to be paid as soon its usual sense. Ct^omeh v, Dmnb, 3 Y, & Colk 
as possible after Ms wife’s death. B.’s wife 665. 

survived Mm. Three of the con ''ins died in A testator gave a fund bciween the ohildren. 
the lifetime of B., and only one suivived of H., and provided that the legacies should 
B.’s widow Held, that the word “ survivors ” vest at twenty-three, and that if ^ any should 
tnust include the case of one legatee alone die undor tw’enty-threc without issue, their 
^rvMng. Meam v. B'aher, 2 Kay k J. 3H3. l^a<iios should go to the survivors ; there wore 

6. A testator gave 5,0001. to each of his four five chiklrcn of H.,of whom one, who attained 
dfeirghters for their separate use, and if they twenty-three, died betw'cen the diaths of two 
hwd any children the principal to foe divided of his brothers, who died under that age 

them after her death, if they should Held, that he took an original fifth, and a park 
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of the share of the one who tlied before him, 
bnt no part of the share of the one who died 
after him, 

1, Legacies to the ohildren (byname) of the 
testator's late niece, M., to be assigned them 
when and as soon as they should respectively 
attain twenty-five : provided that if any should 
die under twenty-five leaving issue, the issue to 
take the parent’s legacy ; but if any should die 
under twenty-five without having issue then 
living, the legacy of the child so dying to go 
and be paid to the “survivors and survivor, 
and others and other ” of the same ohildren in 
equal shares. At the death of the testator 
all the childien of M. were under twenty- 
five j all afterwards attained twenty-five except 
A., who died under that age without issue, 
having survived two of the children, B. and C. 
The share of A. devolved to the representa- 
tives of B. and C., together with the children 
who survive A. Blade v, Parr, 1 Y, & Coll. 0. C. 
565;7Iur. 102. 

tlpon the construction of a will :—Held, that 
the surplus dividends of a legacy after pay- 
ments for maintenance during the minority of 
the legatee go with the eorjjm. Ik 

% Gift of a residue of real and personal 
estate to trustees to sell, get in, and pay and 
divide the money arising therefrom unto, and 
equally among, the testator’s children so soon 
as the youngebt should attain twenty-one; 
the daughter’s shares to be invested and 
secured, and the interest paid to snoh daugh- 
ter, and the principal to be disposed of amongst 
her children as she might direct ; if no child 
the share to be divided amongst the survivors 
of the tf st'itoi’s children equally ; and in case 
of the dCcitli of any of Ins children leaving 
lawful issue, the testator gave to such issue 
the shaie the paient would have been entitled 
to have. ScmbU\ that the woid “survivors” 
in the residuary clause must ho construed in 
its natural sense, and not as importing “others,” 
and that this construction of the word in one 
part of the will must govern the constiuotion 
of the same woid in the other parts. Leeviing 
V, Bh&rTa;t% 2 llarc 14.; 11 L. J., N. S., Ch., 
423 ; e Jur. C63. 

3, Be/iuest to one for life, and then to be 
divided among four legatees equally, as tenants 
in common; if either died in the life of the 
tenant for life, hi.y share to be divided among 
his children ; if either died during that period 
without leaving issue, then his share to go to 
the survivors or survivor of them. One died 
leaving nine children, and then another died 
without issue, and then the tenant for life 
died: — Held, that the ohildren of the legatee 
who died first took no interest in the share 
of the one who died afterwards without 
issue. Moate v. Moate^ 16 Jur. 1010. 

4. Where testator, after giving legacies to 
daughters for their respective lives, with re- 
mainder to their respective issue, and in default 
of issue the share of the daughter so dying 
to go to the survivors, directed that if any 
daughter should die before vesting of legacy, 

« ileaying issue, the legacy should descend to 
that the word “ survivor ” 
taken, but that under the 
Substitution a surviyofs shate of 
' i a - deceased daughter’s legacy passed to the 


Willetts, 7 Hare 39; IT L. J., H. S., Ch., 457; 
12 Jur. 670. 

6. Gift of a certain sum to each of the chil- 
dren of A. and B. wlio should attain twenty-one, 
but in case any of them should die under that 
age Ms share to go to his surviving brothers 
and sisters, the word “surviving” in such a 
limitation cannot be read “other,” so as to 
entitle a child to the share of a brother who 
died before he was born. Mami v. Thompson, 
Kay 638 ; 2 W. E. 582. S. C. mm, PerJdn 

V. Mam, 18 Jur. 826. 

6. The rule as settled by modem authorities 
is, that the word “survivor” is to be construed 
strictly, and is not to be read “ other,” unless 
the lest of the will should render the more 
liberal and less liteial construction essential, 
for the purpose of carrying into execution the 
objects expressed by the will. Hodge v. Foot, 
34 Beav. 349. 

7. The words “survivor or survivors” in a 
will must be taken in their proper and usual 
sense, unless the context plainly shows that 
the testator employed such words in some 
other signification. Me Xfstiche, 14 W. E. 447. 

The words “survivors and survivor” of 
parents construed strictly, although the chil- 
dren of some of them took an interest in 
remainder. S. C. 35 Beav. 338. 

8. A testator devised all Ms estate to trus- 
tees (subject to an annuity to his wife), to 
pay the \ ents to his six daughters, share and 
share alike, as they should respectively attain 
twenty-one, or be married, and to continue 
during tlioir respective lives ; and in case any 
of his children should die without having 
any child or children, then as to the share or 
sbaies of her or them so dying in trust to pay 
the same to the survhors or survivor of them, 
to be eqnalty divided between them, if more 
than one ; and it but one, to pay the whole to 
her ; piovided that such shaies should be paid 
to Ms daughters for their separate use ; and 
in case any of his daughters should have any 
child or cluldren living at their respective 
deaths, it should be lawful for such of his 

I daughters to dispose of their property, thereby 
deyi-^ed to them, to and amongst her child or 
children as she might appoint, and for want 
of appointment to and among such child or 
childien equally; and in case all Ms daughters 
should die without having any child or chil- 
dren, as aforesaid, then for his wife ; and he 
devised all the residue of Ms property to his 
six daughters : — Held, that “ survivors or sur- 
vivor ” were to be construed in their ordinary* 
sense of “ longest liver.” and that a surviving* 

1 daughter took for her life the share of one 
who died without children, to the exclusion of 
the children of another deceased daughter. 
Bromne v. liainsford, 1 Ir. B., Bq., 384: 16 

W. E. 198. 

9. A lather devised real estate to trustee^ 
upon trust to receive the rent, and to pay 
fourth part of such rent unto each of his four 
daughters for her separate use during her life, 
and after the death of either or any of' his 
daughters, he gave and devised one equal 
undivided fourth part or share of and in the 
premises unto the child or children of each 
of Ms daughters so dying and leaving 
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of his aaugMers should happen to die withonfe their heirs. The testator then provided that, 
^ lawful issue stirvMng her, then if any of his children should die under twenty * 

f the testator gave and de\ ised the share or five and leave no lawful issue, then he gave, 

I shares of any such dpghter so dying unto etc., the part of him, her, or them so dving 

I me surnvors or survivor of Ids daughters, unto the survivors or survivor of his said 

and their or her heirs and assigns for e\er; children, to be equally divided amongst them, 

and in case ail his daughters should die their heirs, etc , with a like proviso if any 

without^ leaving lawful issue, then he gave of such children should happen to die under 

and deidsed the premises unto his two sons twenty-one ; and after the death of his wife 
Held, that the woids “suivivors or sur\ivor” he gave the other fifth part to his children 

must be taken in their natnial and primary subject to the same trusts, provisoes, and 

sense, and that on the death of a daiigMer conditions. The testator left all bis four 

( without leaving a child, the chiklien of a ohildren, and Joseph, him surviving. 

daughter who pi edeceased her took no inteiest E. attained twenty.fi^e and married S.: M. 

in her share. v. 28 L. T., N. S., married P. and died under twenty-five; J. 

mi attained turenty-fivc, married G., and had one 

1. Where legacies wore given to each of child who died an infant, and afteiwards 

four persons for life, interest at 3 per cent., J. died. Joseph died under twentv-five un- 
to be paid till heir attained twenty-one, and mairied. On bill filed by E. and her husband 

in case of the demise of any of them without against the children of M. and G., the husband 

legitimate issue, then his or her proportions ot J , in order to ascertain the lights of the 
J to be divided equally among the survivors,” paities to the mill:— Held, that the children 

I and one of the legatees died without having of the testator did not take vested interests 

been married Held, that the survivors were until they severally attained twenty-five. That 

absolutely entitled to the legacy, MaM*l(zgli the woicls “survuors or survivor” could not 

V. Ma7ielaglif 4 Beav, 419. be lead “ otheis oi othei ; ” that the husband 

I ^2. A testator gave stock to trustees to be of J. was not entitled to the share of J. during 

< divided, after the death of the two persons hi.s life as tenant by the cuitesy. Stead v. 

I who had life inteiest in it, among A , B , 0., Platt, 18 Beav. 50. 

I D., and E., in equal shares ; and he directed, 5. Testator bequeathed the residue of his 

I that if any of them should die without issue, estate equally between his two sons and Ms 

befoie their lespeotive shaies should become daughter with a dueotion tliat in case either 

payable, the share of him, her, or them so of lus sons should die under twenty-one, or in 

dying without issue should go to, and be case his daughter should die umnamod, the 

equally divided among, the survivor and sur- shaie of the son or daughter so dying should 

vivors^of them. A died, leaving issue, who go to his, the testators, two then surviving 

were living at the time fixed for the distribu- children ; and that in case both sons should 

tion of the fund. B. died, leaving a son, who die under tuenty-one, or one son die under 

died without issue, before the period of dis- that age, and the daughter die unmarried, tlio 

tribution. Shoitly alterumrds, and also before share of the second child so djing shouk! go 

the peiiod of distribution, C. died without to the only surviving child; and, further, that 

issue Held, that B.’s poisonal representative in case both the sons should die umler twenty- 

was not entitled to any portion of the fund ; one, and the daughter die unmarried, the 

that the one-thiid of B.’s share, which, on the resicluj should go over ; the two sons attained 

failure of her issue, suivives to 0 , did not, on twenty-one; daughter survived Them and died 

0.*s death, survive to the other legatees, but unmarried: — Held, that there was an intestacy 

was transmitted to her personal representa- as to the daughter’s share. CoOjper v. Palmer, 

tive ; and that the words “ suivivor or sur- 1 Colly. 665. 

vivors” were to be construed in their natural 6. On a gift to a class and their issue, and 
sense, and not as equivalent to “ other and in case of the death of one without leaving 

others,” so that no part of the share of B. and issue, to the survivors or survivor and their 

C. went over to A/s peisonal lepresentative. issue:— Held, that the woid ** survivors *’ 

Crowder Y, St 07ie, 3 Russ. 217 ; 7 L, J., Oh., 93. could not be read “others” merely on the 

3. A. devised freeholds to two or their heirs ground of the improbability of the testator 

as tenants in common, and in case either mtending the interests of the issue to depend 

should die without leaving lawful issue sur- on the period of their parents’ death. Me 

viving her, then he devised her pait unto the Corlett, Johns. 591; 6 3ur., H, S., 339; 29 

survivor:— Held, that “survivor” was to be H J,, CM, 468; 8 W. R. 257. 

read in its ordinary sense, and not in the sense A sum bequeathed to trustees, in trust lor 
of “ other.” G^^eenwood v. Perog, 26 Beav. A., and to pay the income to her, with Ilmiia- 

S72. tions over to her issue, and to the survivors 

4. Testator being possessed of a mill, etc., of A., B., and C., and their issue : — upon 

which had been granted to him and heirs for failure of the subsequent limitations, that 

three lives, devised his property to trustees A. was absolutely entitled to the bequest. Ik 

and their heirs upon trust to let and to pay 7. Under a device of real and personal 
one-fifth of the profits to his wife for life, estate to the widow tor life, and afterwards 

and^the other four parts he directed to be to the testator’s four children, “or” their 

applied for the maintenance, education, and children, share and share alike ; and if ♦ny 

bm^ng up of his four ohildien until they of suoh children should die without leaving 

ee?®:ally attain twenty-five, at which time, a child, hl^ share was to be divicM between 

lltey should severally attain that ago, he ** the survivor or survivors ” of them or ” 

devised, and bequeathed unto such of their children Hold* that ** or ” could not foe 

Map^rpn as should attain that age, one- read as **and,’* nor “survivors*’ as “others,” 

property, to hold to them and and thattheefiectof the gift was to substitute 
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children for their parents who had died in 
the life of the tenant for life. One child 
died in the life of the tenant for life, without 
issne; and at the death of the latter, the 
three other children and several grandchildren 
were living; also, that the three children took 
exclusively as tenants in common. Blundell 
V. Chapnm^ 33 Beav. 648. And see Parsojis 
V. Cole, 4 Drew. 296. 

1. The word “survivor” cannot be construed 
as others,” where the gift over is partly to 
persons whose interests are not given over. Be 
Bafagnol v. Liardet, 32 Beav. 608 ; 2 N. R. 296. 

A testator gave legacies to each of his four 
daughters for life, with remainder to their 
children ; and he provided, that if either of 
the daughters should die without children, 
her share should go over to the survivors of 
his sons and daughters : — Held, that “ survivors ” 
could not be read “ others,” in consequence of 
the gift over being to a different class from 
those whose shares were to go over. Ih. 

2. A testator gave stock to the four children 
of his daughter (a son and three daughters), 
the shares of the granddaughters to be held in 
trust for their separate use for their lives ; and 
he directed, that in case of any of his grand- 
daughters dying without issue, their shares 
should accrue and survive to the “ survivors ” 
of all the children of his daughter, including 
the son, the accruing shares of the grand- 
daughters to be subject to the same conditions 
as their original shares i — Held, that upon the 
death of^ the last surviving granddaughter 
without issue, her share, both original and 
accrued, was undisposed of, and fell into the 
residue. NnMl v. Boddam, 6 Jur., N. S., 573 : 
29 L J., Oh., 738 ; 8 W. B, 490; 28 Beav. 554. 

3. II. in 1823 bequeathed the interest of a 
fund in trust for her niece S. for life, and after 
the death of S. to her three daughters H., M., 
and I., in equal shares and proportions. She 
declared, that in case any of them should die 
without leaving any lawful issue, the share or 
shares of her or them, so dying should go to 
the survivors of them in equal shares ; and 
if but one, then to such one only ; but if any 
or either of them should leave any child or 
children, then she gave the share or shaies of 
her or them so dying unto her or their child or 
childpn respectively in equal shares; provided 
that if H., M., and I. should all die without 
lawful issue, in the lifetime of their mother, 
S., then the fund should go to S. absolutely. 
H. and I. died in the lifetime of S., leaving 
children, and M. survived S,, and was un- 
man*ied Held, that the share of M., in the 
event of her dying without issue, was at her 
absolute disposal, and did not pass to the 
children of her sisters H. and 1. Me Ham. 9 
fe, N. 8., 1068 ; 9 L. T., H. S., 197. 

4. A father directed his trustees to pay and 
dlHde the residuary moneys arising from the 
sale and conversion of his real and personal 
estate among all such of his jfive daughters as 
should be living at^ his death in equal shares, 
and he directed his trustees to invest every 
sltee given to a daughter of Ms living at 
his death, and during the life of each such 
daughter to pay the income of her share to 
mJf, he? separate urn, and after her death 
W hold the same in trust for her children as 
thm:ein mentioned, and declared that if there 
should be no child of _ such hia daughter, i yvho 


should attain a vested interest, then, subject 
to a power of appointment given to her over a 
portion of her share, as well the original 
share of such daughter, as any share or shares 
which might accrue to her under that pro- 
vision, or otherwise, should accrue to his 
other daughters or other daughter surviving 
in equal shares, if more than one, each 
accruing share to be held upon the same 
trusts as the original. The will contained no- 
gift over in the event of all the daughters 
dying without issue. All the five daughters 
survived the testator. Then one of them died 
leaving a child, then another died without 
issue r—Held, that the words “ other daughter 
or other surviving daughters ” referred to sur- 
vivorship at the death "of the daughter whose 
share w^as to be distributed, and that the child 
of the daughter who died first took no interest 
in the share of the daughter who died next. 
Beeliwith v. Becliwith, 46 L. J., Oh., 97 ; 36 

L. T. 128 ; 25 W. R. 282. Reversing 25 W. R. 6. 

5. A testatrix bequeathed two sums of 
money upon trust respectively for her nieces 

M. and E. The legacy given to E. was be- 

queathed upon trust for E. for life for her 
separate use, and after her decease for her 
children, if any, living at her death, as she 
should appoint; and in default of appoint- 
ment equally amongst them; or if but one 
child, the whole to be in trust for such only 
child. The legacy to M. was bequeathed upon 
similar trusts ; and the testatrix directed that 
in case her said nieces, or either of them, 
should die without leaving issue, the legacy of 
the niece so dying should be equally divided 
between the children of whichever of the tes- 
tatrix’s nieces should happen to survive, and 
the children of C. (a nephew of the testatrix), 
in equal shares, on attaining twenty-one years 
or clay of marriage ; and if only one such 
child then living, the whole should go to such 
only child. There was no gift over of the 
whole fund, in the e\ent of there being no 
children to take it. M. died in 1877, E. died in 
1881 without issue, and at the time of her 
death there were living children of M, and 
children of 0. : — Held, that the children of 
0. were entitled to the whole of the legacy 
so bequeathed to E., to the exclusion of 
M.’s children, and that the words “which- 
ever should survived” should receive their 
literal meaning, and could not be construed 
as equivalent to “the other.” Me Bunhm'e 
Trusts, 7 L. R., Ir., 525. Affirmed 9 If. R., Ir., 
349. " 

6. Testator gave, by will made in 1834, the 
psidue of his estate to tiu&tees to pay the 
income, after the death of his wife, unto 
such of his four named children as should 
be living at the decease of his wife, during- 
their lives ; and after the decease of any One 
or more of such children who should leave 
children, he gave the share, whether origin^} 
or accruing, of the one so dying in trust fOr 
Ms or her»children ; and in the event oi any 
one of his children dying without leaving 
children who should attaiu twenty*one yearfe^ 
then he gave the share, whethe? otigihal or 
accruing, of such of them so dying in *trhst for 
the survivor or survivors of his said children 
during their lives, and after their deaths for 
their respective children, and their heirs, ex- 
ecutors, and . administrators. There was no 
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gift oven The four children of thetesfeator 
survived the widow. One child died leaving 
two children who attained the age of twenty- 
one yearS} and the other three children died 
without issue : — Held, that the words “ survi- 
vor or survivors ” must be so read, and not as 
other or others.’^ Me Somefs Pom- 

fret V. Graham^ 19 L. B., Ch. B., 186 ; 51 L. J., 
€h., 43 ; 45 L. T. 670, 

1. A testator, by will in 1826, gave real and 
personal estate to trustees in fee, in trust for 
his four nieces, M., B., S., and J., for their 
respective lives, as tenants in common, and on 
the death of any of them, then in trust as to 
the share of her so dying, to stand possessed 
of and interested in such share for the child 
or children of such of them as should have 
died, and if any of them should die without 
issue, then he directed the share or shares of 
her or them so dying to go to the survivor or 
survivors of them and their heirs, and be 
oonveyed to them and their heirs accordingly. 

B. and J. died leaving children. M. died a 
spinster. S. was a spinster and over sixty: 
—Held, first, that the equitable fee was given 
to the children of the nieces. Made% v. Taylor, 
45 L. J., Oh., 569. 

Held, secondly, that seeing that S. was past 
the age of child-bearing, she was entitled to 
her own one-fourth share in fee, under the 
gift over to the survivor of the nieces. J5. I 
By codicil of same date, the testator de- ■ 
vised freehold estate on trust for M., B., S., 
and J., for their respective lives, as tenants in 
common, and on death of all or any of them, 
then as to the part of her or them so dying, 
in trust for all and every the child and^ chil- 
dren of them respectively, and the heirs of 
their bodies; and if any of them should die 
without leaving issue living at her death, then 
in trust for the survivors and survivor of them 
and the heirs of her and their bodies ; and if 
all except one should die without leaving law- 
M issue, then in trust for such only or sur- 
viving niece and the heirs of her body, and in 
<}ase of a total failure of issue of them, then in 
trust for his heirs. B, died, having had four 
children, three of whom died infants, and 
unmarried. J. died, having had three chil- 
dren, one of whom died an infant and un- 
married. Then M, died a spinster. S. was a 
spinster, and over sixty:— Held, first, that 
cross-remainders in tail were to be implied 
between the children of the tenants for life. 
Ih 

Held, secondly, that “survivor” was not to 
be read “ other,” but that S. took M.’s share. 

M, 

Held, thirdly, that S. being past the age of 
child-bearing, was entitled to her own one- 
fourth share in tail under the gift over to the 
survivors and survivor of them. IK 
2. A testator bequeathed the dividends of 
a sum of 10,000^. consols unto and equally 
between Ms four daughters, and from and 
immediately after their several and respective 
♦deceases he bequeathed the 10,000^. to their 
children respectively, viss,, one-fourth^ part 
thereof unto and equally between the chilaren 
•of each daughter. And, in case any one or 
more of the daughters should die without 
leaving issue her or them surviving, he be- 
ch0u&€id the share or shares of the stock 
m bequeathed to and intended for the issue 


(had there been such) “ unto the survivors or 
survivor” of the four daughters, equally if 
more than one, and if but one, to that one, 
absolutely. Three of the daughters married, 
an<l died leaving children. The fourth was 
the longest liver, and was a spinster of the 
age of fifty-four Held, tliat on her death 
without leWing issue she would be entitled 
to her own one-fourth share of the 10,000^. 
absolutely; that it might be assumed that 
she would never have any children ; and that 
the share might be transierred to her at once. 
Maden v. Taylor (45 L. J., Ch , 569) approved 
and followed. l)avldso7i v. Kunpton, ISL, E., 
Ch. B., 213 ; 45 B. T. 132 ; 29 W. E. 912. 


2. When Construed << Others,’* 

3. The word “ survivors ” construed “ others,” 
Barlow v. Salter, 17 Ves. 482. 

4. An estate was settled by deed upon A., 
B., and C., for life, as tenants in common, 
remainder to their first and other sons respect- 
ively in tail male, remainder to their daughters 
respectively as tenants in common in tail, 
remainder, “ in case one or two of the said A., 

: B., and C., should die without issue of her or 
their bodies, then as to the share of such one 
or two dying without issue, to the use of all 
and every the daughters of such survivors, as 
tenants in common in tail Held, that the 
limitation to the daughters of the sur\ivor 
was a good contingent remainder, and not void 
for remoteness, and that the word “ sxirvivors ” 
must bo construed “ others.” Cole v. Sewell, 2 
Con. & B. 314 ; 4 Dr, &; War. 1 ; 6 Ir. Iq. E, 66. 
Affirmed 2 H. B. Ca. 186 ; 12 Jur. 927, 

5. Bequest to three children in thirds re- 
sx^cctively, with a direction that they should 
not be put in possession till their rcs][>ect!vB 
attainment of particulai ages, and in case of 
the death of either of the above-named chil- 
dren before the ages mentioued, the third to 
be equally divided between tie two surviving 
children J and in the e\eni of the death of 
two surviving children, and in the event of 
the death of two before the respective ages 
above mentioned, then the whole to devolve 
to the surviving child ; but should all the 
children die before they should attain their 
said respective ages, then the whole of Ms 
estate was given over. One died, having at- 

j tainecl the age mentioned ; afterwards another 
died under that age ; the share of the latter 
a vested interest in the child who died fimt, 
and the survivor attaining the age bpecMed. 
Wilmot V. Wiimot, 8 Tes. 10. 

6. J. having three unmarried daughters, A., 
B., and 0., bequeathed to A. and B. 2,0001* 
each, and to C. 2,500^,, to bo invested for 
their benefit, and there to remain until their 
day of marriage ; and in ease one or more of 
his daughters should die before her marriage, 
then the portion or portums of her so^ dying 
should go to Eind bo divided between Ms sur- 
viving toghters, share and share alike | and 
if only one should survive, then to that daugh- 
ter. And if all his said daughters should 
die before their marriage, then their portions 
should be divided between all Ms sons. Th^ 
testator had also three married daughters. 
0. married, and died in th0 hfe of A*, who 
Med unmarried, leaving B. surviving j—HeM 
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that G/s personal representative was entitled 
to a moiety of A.’s share. He Jackson,, 14 Ir. 
Oh. E. 472. 

1, Testator bequeathed a sum of stock to A. 
and B. for their lives, and on their deaths to 
their children then living who should attain 
twenty-one, with a gift over to the survivor 
of A. and B., in case the children ot either of 
them should die under twenty-one. A. died, 
leaving a child who had attained twenty-one. 
B. aftei wards died without having had a child : 
—■Held, that A.’s personal representatives were 
entitled to B.’s moiety of the stock. Alton v. 
BiooU, 7 Sim. 204. 

2 Testator by will directed his executors 
to place out upon government securities such 
a sum of money out of the interest thereof as 
sliould be sufficient to produce an annuity of 
50i, which he ga\e unto his daughter J. for 
her life ; and after her decease, in case she 
should leave issue, he gave the piincipal unto 
and equally amongst his suivuing children 
and their legal representatives, share and 
share alike. The testator had four children 
Ihing at the date of his will and of his death, 
of whom the daughter J. was the survivor j 
she died without leaving issue; — Held, that 
the words surviving children ” meant children 
surviving the daughter J,, and that the woids 
“ legal personal representatives ” must be 
construed iu their ordinary sense, and not as 
importing kindred or representatives in blood ; 
consequently, that the fund, of which the 
testator’s daughter was the tenant for life, 
fell into the testator’s residuary estate. Taylor 

Beverley, 1 Colly, lOB ; 13 L. J., N. S., Oh., 
2i0; 8 Jur. 265. 

3. A gift over to “ surviving daughters,” on 
the decease of daughters without issue, is a 
gilt over to “other” daughters, Crorciher v. 
Mvam, 11 Jur., N. S., 903 ; 13 L. T., N. S., 271. 

4. A testator bequeathed all his property 
to his four daughters, share and share alike, 
the share of each to be given to each on their 
days of marriage, with consent j and if his 
daughters should happen to die unmarried, 
then the share of the child to go, share and 
share alike, among his surviving danghters, 
or daughter so surviving:— Held, that sur- 
viving daughters meant other daughters, and 
IhereLore that the children of a deceased 
daughter were entitled to a share of the legacy 
of a daughter who died unmarried. Re Con- 
nellmi, 16 Ir. Oh. R. 534. 

5. Where a testator manifests a clear in- 
tenfion to give a benefit to certain objects 
in an event which happens, the legatees shall 
not be deprived of it, although a circumstance 
inadvertently coupled with it in the language 
used does not literally take place. Therefore, 
under a bequest of equal sums for the benefit 
of each of two granddaughters, A. and B., for 
Bfe, and their children respectively; but if 
either died without issue, her share to go to 
the children of the surviving granddaughter ; 

' A, marries and dies leaving children in the 
lifetime of B, Then B. dies unmarried; — 
Held, that A.’s children took each of their 
shares, though their mother did not actually 
lurvife B. Mwrmem'v, Bickemon, 1 Bro. 0. C. 

|i| * ^ I / I 

^ '/ A. bequeathed to four 


but if any died leaving a child, then her share 
should go to such child ; if all died without 
issue, then to B. C. married, and had issue 

G. and H., who died in life of their mothei, 

H. having issue L. and M. ; C., D., E., and 
F. die in succession, F. being last surviving : 
— Held, that L. and M. were entitled to the 
whole bequest. Pitt v. Marhm, Loift. 19. 

7. A testator bequeathed 10,000Z, equally 
between his four dauglileis for life, with 
remainder to their issue ; and directed that 
the share of every of them dying without 
issue should devolve to the survivors and 
survivor of them. There was a gift over, if 
they should all die without issue • — Held, that 
“ suivivors and survivor ” were to be read 
“others and oiliei,” and that the issue of one 
daughtei, who died, was entitled to partici- 
pate in the share of anothei daughter, who 
subsequently died without issue. Zowe v. 
Land, 6 L. J., N. S., Ch., 234 ; 1 Jur. 377. 

I 8. Testator, by a will made smee the stat. 

I 1 Viet., c. 26, after directing payment of his 
I debts, and bequeathing several specific articles 
I of plate to his sister L., desired that all his 
other plate, jewellery, books, pictures, and 
I other property, except freehold and leasehold 
I property, should be sold, and the produce, 
after deducting funeral and other exjDenses, 
be divided in equal parts amongst L., M,, N., 
0., and P. He then directed that his freehold 
house and his leaseholds, some of which were 
held for years, and others for years determin- 
able on lives, should be kept in hand and let 
to the best advantage, and the produce be 
divided every half-year among the above- 
named L., M., N., 0.,’and P., or to their lawful 
heirs ; and in case of there being no heirs, the 
share or shares to be divided in equal parts 
among the surviving legatees. The testator 
at his death left L. his hen ess-at-law and sole 
next of kin ; M , H., 0 , and P. were not related 
to L, but were i elated to and capable of 
inheriting from each other; M. died unmarried 
in the testator’s lifetime Held, first, that 
M.’s share of the residuary personal estate 
lapsed for the benefit of the next of kin; 
secondly, that M/s shaie of the freehold 
property did not lapse, butwenfc to the surviving 
devisees, the woids “ heir and lawful heirs ” 
refening to heirs of the body, and “ or ” being 
construed “and”; thirdly, that M.’s share of 
the leapholds for years lapsed and fell into 
the residue, the words “there being no heir” 
refening to an indefinite failure of issue, 
and the word “surviving” meaning “other.” 
Marris v. Bavu, 1 Golly. 416 ; 9 Jur. 269. 

9. Wheie a testator has directed his trus- 
tees to convey one-third of his real and 
leasehold property to each of Ms three 
daughters for life, with a power to each 
daughter to appoint her third share among 
her children, and in default of appointment 
i to go to her children equally as tenants in 
common in fee-simple, but in default iswe 
of any one or more of his daughters, tlsh 
share or shares of such one or nabre^dffife 
without issue to be limited, so as to ilp 
her surviving sisters and to their life 

manner as their original | 
directed to be cqnveytfd to oic|h 

a gift over in case all iht 
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to be made to bis daughters, that all necessary 
trustees and trusts should be inserted therein 
for the purpose of protecting the entail and 
succession designed by Mm to be eifeoted 
upon his three daughters and the issue of 
them : — Held, that this was a case for reading 
“ survi\ ing as “ others.” Mirry v. Morgan, 15 
W, B. 87 ; 36 L. J„ Oh., 106 ; 3 L. B., Eq., 152. 

1, The word surviving ” interpreted to mean 
“other” upon a consideration of the whole 
scope of the will. Holland v. Allsop^ 7 Jnr., 
H. b., 856;, 9 W. B. 683. 

In a gift over, npon the death of any of 
a class without leaving issue, to the sur\i\ors, 
the word “ smvivors ” wms construed “ others.” 
in consequence of the ultimate gift o-ver being 
only to take effect on the death of all the 
class without issue. S. C. 29 Beav. 498. 

2, The rule of law, as laid down by modern 
authorities, is, that the word “ survivors” is to 
be confined to its literal signification, of sur- 
vivors at the period spoken of by the testator, 
in every case where it is po‘-sible to do so 
witbout violating the clear meaning of the 
rest of the will. Me Ifeej?^ 32 Beav. 122. 

The word “survivors” of nieces construed 

others,” in consequence of the gift over and 
of the subsequent part of the will ref ei ring 
to the issue of a deceased niece paiticipating 
in an accrued share. Id 

3. T. devised real estate to her three 
nephews, A., B., and C., for their lives, share 
and share alike, with remainder, as to the 
share of each nephew, to his first and other 
sons in tail male, with remainder to his 
daughters as tenants in common in tail, and 
in case of the death of any or either of the 
nephews without lawful issue, male or female, 
then to such of her nephews as should sur- 
vive, and to their and 1 is issue in the manner 
thoreinbetore mentioned, and in case of the 
death of all the nephews and their issue, then 
to the right heirs of the testatrix. A. died, 
leaving a son; then B, died without issue; 
then 0. died leaving a son ITekl, that the 
words of the will “ such as shall survive ” of 
the nephews must be consfciued as meaning 
“the others or other” of them, and conse- 
quently that A.’s son was entitled to one 
moiety of B.’s share. Me Tharps 33 L. J , Ch., 
69 ; 11 W. B, 763 ; 8 L. T., N. S., 558 ; 1 De G. 
J. k Sm. 463; 3 K. E. 253. 

4. A testator gave one-third of his real and 
personal estate to each of his three daughters 
for life, and after their respective deaths to 
their respective children. But in case any or 
either of the daughters should die without 
leaving any child, or if all should die under 
twenty-one, then the share of the daughter so 
djing should be for the separate use of sur- 
viving daughter, or daughters and their chil- 
dren, per stirpes : — Held, that “ surviving ” 
ought to be construed “other,” Consequently, 
one having died leaving children in 3803, and 
a second in 1837 leaving a child, and the third 
in 1864 leaving no child Held, that the- 
shaxe of the Iasi was divisible per stirpes 
amongst the children of the two former. 
Wedge v. Motf 34 Beav. 349. 

6* A father gave a sum of money in sixths, 
and directed Ms trustees to hold one-sixth in 
Irilst for each of Ms six daughters for life, 

. PP remainder to her children, to be trans- 
■ f and vested at twenty-one or marriage ; 





and he provided that in case any of his 
daughters should die without leaving a 
child, then her share should go in trust for his 
surviving daughters in equal shares, if more 
than one, dining their respective lives, and 
after their decease for their respective children 
per stirpes and not 2 >er eapifa^ in the same 
manner as the original shares • — Held, that on 
the death of a daughter without leaving a 
child who attained twenty-one or married, the 
childien of other daughters who had pre- 
deceased her took sbaies in her one-sixth. 

V. Zitflemod, 8 L. B, Cb., 70; 42 
L. J., Ch., 216 ; 28 L. T„ X. S ,123; 21 W. B.ISL 

6. A testatiix devised and bequeathed all 
her real and personal t state upon trust to sell 
and conveit, and directed her tiustees to stand 
possessed of her residuary personalty upon 
trust to invest, and as to one-fomth to pay the 
income to her daughter A. for life, and after 
A.’s death to assign, tiansfer, and make over 
the same to and amongst x\.’s child and chil- 
dren, to be assigned, transfeired, and paid at 
twenty-three. Any child attaining twenty- 
three in the lifetime of A. was to acquhe a 
vested interest. In case of the death of A. 
without leaving any such child or chlldrtn as 
aforesaid, she directed Ihe trustees to pay* 
apply, and dispose ot the income of the fourth 
to and amongst her (tcstatiix’s) surviving 
daughters, such benefit of survivorship to 
extend to the sinviving as vreil as to the 
oiiginal shares; and directed that the principal 
should go and belong to, and be divisible 
amongst, the several child or children of such 
daughter or daughters As to the remaining 
three-fourths, she directed the trustees to 
stand possessed of the income on similar 
trusts for the benefit of her other three 
daughters, B,, C., and D., for their lives j and 
of the piinciiial for tluir lespectlva oMldren, 
in such manner and form as before dire<ted. 
In case of the death of all her four daugliters 
without leaving hucli children as aforesaid, or 
leaving such, and they should all die under 
twonty-thiee, the trustees woie to hold the 
fund in trust for the testatrix's next of kin. 
Upon the death of a daughter wit! out leaving 
clnklren : — Held, that the children of a de- 
ceased daughter weic entitled to participate 
in the share of the daughter so dying; in 
other words, that “surviving” must be read 
as meaning “other.” Mmlg/T v. (^regorg^ S 
L. B., Eq., 78 ; 17 W. E. 1090 ; 21 L. T„DI. S., 107. 

7. A testator devised freeholds in moieties 
to the use of A* and B. respectively for life, 
with remainder to the use of their respective 
children equally as tenants in common In taO, 
and in default of issue of eitliei A. or B,, then 
to the same uses in favour of the “ survivor of 
them ” and bei issue as thereinbefore declared 
concerning their original shaies; remainders 
over. A. died, leaving a child, who thereupon 
became tenant in tail of A,^s moiety. Snbse* 
quently B. died without issue i— Held, that A/a 
cMld then became tenant in tail of B/smoiely, 
“survivor” being read “other” MeMm^ 43 
L. J., Ch., 347 ; 17 h. B., Eq„300 ; 29 H tT. 8M. 

8. A testatoif devised real estete upon trwt 
lor Ms three granddaughters for their llfes 
respectively, share and share alike ; and after 
the death of each of them, he gave one-lhM 
of Ms said estate to the children of each of 

S them who should attain twenty-qne, or die 




mder twenty-one leaving issue. And in case 
any one of such three granddaughters should 
die y/ithout leaving such issue, the testator 
gave his said estate duiing the lives of his two 
surviving granddaughters upon trust for them, 
in CQual shares j and after the death of each 
of two such surviving granddaughters, he gave 
one moiety of his said estate to their children 
who should attain twenty-onc, or die under 
twenty-one leaving issue. And in case either 
of such two surviving granddaughters should 
die without leaving such issue, he gave his 
said estate duiing the life of the last survivor 
of such granddaughters upon trust for her, and 
after her death to her children who should 
attain twenty-one, or die under twenty-one 
leaving issue Held, that, according to the 
true construction of the will, “ survivors ” and 

surviving ” must be construed “ others.” Be 
Beok a7 L. J., Ch., 233 j 16 W. E. 189. 

1. A testator gave property upon trust for 
Ms four children as tenants in common during 
their lives, and after the decease of his children 
respectively in trust for the childien of his 
children respectively per stirpes ; and in case 
of a failure of such issue of either of his chil- 
dren then in trust for his other surviving 
children or child. One of the testatoi’s chil- 
dren predeceased him, leaving an infant 
daughter. Another of the testator’s children 
survived him, and afterwards died without 
issue :—fIeld, that the infant grandchild took 
ono-fchiid of the lapsed share concurrently with 
the two surviving children of the testator. 
Be Arnold, 39 L. J., Ch., 875; 10 L. E.,Eq, 
252 ; 18 W. B. 912 ; 23 H. T., N. S., 337. 

2. A father directed the income of the 
residue of his estate to be divided between all 
his sons as tenants in common, with benefit of 
survivorship between them, in case any or 
either of them should die without issue, and 
in case any child or children who should be 
entitled under the trusts of his will to any 
principal money, or income, should die leaving 
is^ue, the principal money or share, from which 
the interest of such child or diildren should be 
derived, should go to and be divided amongst 
such issue as tenants m common. The testator 
left fiv e sons, two of whom died leaving issue, 
and three died without issue, the last survivor 
of the five dying without issue : — ^Held, thaton 
the death of the last surviving son the principal 
set free accrued to the children of the sons 
who had died leaving issue. Cross v. Malthj, 
20 L, E., Eq., 378; 23 W. E. 8G3; 33 L. T., 
N. S., 300. 

3. After a bequest to testator’s children for 
life, with remainder to their respective chil- 
dren, a clause of accruer of the shares of any 
of the tesfeatox’s children dying without leaving 
issue in favour of his surviving children was 
held to carry an accruing share to the then 
living children of the testator and children of 
those then dead, although the will contained 
no gift over on the death and failure of issue 
of all the testatoris children. Be Walher's 
Bstate, Church v, Tmche, 12 h. B., Ch, B., 205 ; 
481. X,€h., 590. 

^ 4, A father gave the residue of his property 
trustees, on trust to pay and divide the 
fefuaWy among his thrcechildren, during 
Bv^, and after the death of 
cHld the share of the fund tp rixe income 
hich the deceased child was entitl^ lor 


life was to be in trust for his or her issue. 
And in case, and so often as, any of the thiee 
children should die without leaving issue, the 
share to which such child should become en- 
titled duiing his or her life, as well originally 
as by survivorship or accruer, was to be in trust 
for the survivors or survivor of the children, 
during their, his, or her respective life or lives, 
and in equal shares if more than one. And, 
after the decease of each such survivor, the 
surviving or accruing share, to which such 
survivor for the time being should become 
entitled for his or her life, was to be in trust 
for his or her issue. And, in case all the 
children should die without leaving issue, the 
fund was to be in trust for the repiesentaiives 
of the survivor. After the death of the testator 
one of his children died without issue, then 
another child died leaving issue, and, lastly, 
the third child died without issue : — Held, that 
the issue of the second child, though she was 
not the survivor, became entitled oii the death 
of the third to the whole of the fund. Wahe 
V. Vara/i, 2 L. E., Ch. D., 348 ; 45 L. J., Ch., 
533 ; 24 W. E. 621; 34 L. T., K S, 437. 
Affirming 2 L. E., Ch., 350 ; 24 W. E. 21. 

5. A testator directed his tiustees to pay one 
seventh part of his residuary estate, after 
conversion, to each of his two sons upon their 
attaining twenty-one, and to pay the income 
of one other seventh part to his daughter 1. 
for her life, and after her death to divide the 
capital theieof among such children of E. as 
should attain twenty-one, and as to the other 
four sevenths upon like trusts for the benefit 
of his daughters A., B., C., and D,, and their 
children. And the testator directed that in 
case any of his daughters should die without 
leaving issue surviving them, then the shaies, 
as well ouginal as accruing, of such daughters 
should be divided among his surviving sons 
and daughters, the shares of any daughters to 
be held upon the trusts therein declared con- 
cerning the other shares as accretions thereto: 
— Held, that surviving ” was to be read as 
equivalent to “other.” Jachson v. Sj^arhs/z^ 
L. J., Ch , 75. 

6. A father gave his residuary estate to Ms 
six children in equal shares, and directed the 
shares of his sons who conducted themselves 
with propriety to be paid to them at twenty- 
five, and the shares of his sons who did not 
so conduct themselves to remain vested in his 
trustees upon trust for such sons for life, and 
afterwards for their children. The testator also 
directed the shares of his daughters to remain 
vested in his trustees upon Irust for his 
daughters for life, and afterwards for their 
issue; and in case of the death of his 
daughters or Ms sons without having received 
their shares and without lawful issue, then he 
directed such shares to be divided equally 
between his “surviving children” in the same 

; manner as the original shares. All the six 
children of the testator survived Mm. His 
three sons attained twenty-five, and 
shares were all paid to them. His thr^e 
daughters all married ; one died in 187j5 
out leaving issue. At that time ohe wit efily 
was living. Two daughters died 14aidng l#up 5 
one son died leaving issne, and one wh^oul 
leaving The question beSbre tM Oonit 
was the distribution of the share of the 
daughter who died without leaving issue : — 

■* ’".i , . ' . !' Hn, 
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Held, that surviving children ” mnst he con- 
strued other children,” and that the share 
must be divided into fifths amongst the repre- 
sentatives of all the brothers and sisters. 
Zucena v. lAtcena, 47 L. J., Ch., 20S ; 26 W. E. 
254 ; 7 L. E., Gh. P., 255 ; S7 L. T., N. S., 420. 
Varying 36 L. T., N. S , 87. 

1. Upon a bequest of all testator’s real 
and personal estate to trustees upon trust to 
pay certain annuities and weekly payments to 
his two sons and daughter, and the surplus 
to accumulate for the benefit of his grand- 
children, and, from and after the decease of 
the surviving annuitant, unto and among all 
his grandchildren that might be Ihing at the 
testators decease, their issue to take the shares 
of their parents wdio should die before they 
became pajable, but, in case of the death of 
any grandchild without leaving issue before 
the share should be payable, the share of such 
deceased grandchild to go equally among the 
surviving grandchildren, to be paid at the 
same time as the original share would be pay- 
able Held, that upon the death of any one 
of the^ grandchildren, their children were to 
stand in the place of the parent, both as to the 
original and accruing shares: the term “sur- 
viving” was not be construed to mean “ living 
at the time of the accraei taking place,” affirm- 
ing the judgment below. Myre v. Marsden, 4 
Myl. & C. 231 ; 3 Jur. 350 Affirming 2 Keen 
564 ; 7 L. J., N. S , Ch., 220 ; 2 Jur. 583. 

2. Testator bequeathed a leasehold estate to 
his son Charles, and directed that, if his son 
should die without issue, the leasehold estate 
should be considered as part of his residuary 
estate, and be divided amongst the children 
of his three daughters, Isabella, JIatilda, 
and Mary, as thereinafter mentioned. And he 
gave the residue of his estate to trustees, in 
trust for his son and three daughters, or such 
of them as should be living at the death of 
his wife, equally during their lives ; and he 
directed that after their deaths the whole of 
the residue should be divided amongst all 
the children of his said son and daughters, in 
equal parts, shares, and proportions ; and in 
case any of his said son and daughteis should 
die without leaving issue, that the share of 
him, her, or them so dying should be dhided 
amongst the survivor or survivors of his said 
children and their issue in the like equal 
parts, shares, and proportions. Isabella died in 
the lifetime of the iestatox^s widow, leaving 
children. Mary died after the widow, leaving 
children. Then Charles died wdthout issue. 
Maiikla was still living, and had children:— 
Held, that Isabella’s children were entitled to 
one-fourth of the residue, notwithstanding 
their mother died before the widow; that 
Mary’s children were entitled to another 
fourth ; and that Matilda was entitled to an- 
other fourth for her life, with remainder to 
her children ; and that, as Charles had died 
without issue, the remaining fourth was 
divisible into three parts, and one of those 
parts belonged to Isabella's chEdren, another 
to Mary’s children, and the remaining part to 
Matilda for life, with remainder to her children. 

V. ffamefto% 16 Sim, 410 ; 13 Jur. 2, 

, Where there is in a will a gift to two 
tod devisees* as tenants in common In 
pd, if either should die without issue, 
Ire ^siirvhing” devisee* that word 


ii 



must be taken to mean “other.” Sndfh v. 
Oshome, 6 H. L. Ca. 375; 3 Jur., H. S., 1181. 

0., in anticipation of marriage, executed a 
settlement, which recited, that “whereas 0. 

entitled to a contingent remainder on 
failuie of the issne of G. C,, party hereto in 
the town and lands of S., and* in certain 
tenements in IV, subject only to such powers 
over the same as shall appear to be vested in 
G, C., under and by viitue of the last will of 
T. C. ; ” and it went on to covenant, that when 
and as soon as “the said remainder” should 
become vested in 0. in possession, he would 
then convey the property to the uses of the 
settlement. By the will of T. C., both these 
propel ties were devised to G. 0. for life, 
remainder to his first and other sons in tail, 
remainder to the testatoi’s daughters Ellmbetli 
and Frances, as tenants in common in tail, 
mid if either daughter should die without 
issue, then “to the use of my suiviving 
daughtei and the heirs of her body lawfully 
issuing, and in default of such issue to my 
own riglit heirs.” G. C. died unmarried, auci 
the lands of S. and W. descended to the two 
daughters (one of whom was O.’s mother), as 
tenants in common. The two sisters executed 
disentailing deeds as to S., but not as to W., 
and soon aiterwards O.’s mother died intestate, 
and hei pioporty descended to 0., her son, 
the covenantor. The other sister by will 
gave all her pioperty to O., her nephew, sub- 
ject to annuities and legacies :—Held, that as 
to the lands at S., the entail of which had 
been barred, and which had not descended to 
0., under the will of T. 0., this covenant did 
not take effect, but it did take effect as to the 
lands at W., for the word “surviving” in the 
will of T. C. must be construed to mean 
“other,” and the words “such Issue ” Include 
the issue of both daughters* and therefore O. 
succeeded to both moieties of that estate m 
tenant in tail under the will. 

4. A testator devised to J. certain heredita- 
ments, to E certain other hereditaments, to 
M. certain other hereditaments, to A, certain 
other hereditaments ; J., E., M., and A, were 
children of M., and the estates given to them 
were in tail general. By a subsequent clause 
in his will he devised as follows : — “ In case 
if either or all the within-named children of 
M. shall happen to die leaving no lawful 
issue, or if they leave lawful issue if such 
issue die leaving no lawfvil issue* in any of 
such cases tho property of him, iier, or tlnem 
so dying shall be equally transferred to the 
use and uses of the surviving child or children 
of M. that are herein named” in tail general 
E. died leaving an only son. A. died leaving 
a daughter, and after the deaths of E. and A,, 
J. died without having been married, and M. 
survived E.* A., and J. Held* that the word 
“surviving”must be read as the word “other*” 
and E.’s only son was entitled to recover from 
M. one undivided third part of the heredita- 
ments devised to J. WUfmm % Jams. 20 
W. K 1010 . 


3. Where word “ Otheri^* Aiweiaied with 
word “SurvivoitJ* 

5* Iiegaoies to the chlldmn (l^y name) of 
the testator’s late niece M#, to be aligned to 
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them when and as soon as they should 
respoctively attain twenty- five. Provinea 
that if any shotdd die under twenty-five, 
leaving issue, the issue to take the parents 
legacy ; but if any should die under twenty- 
ti\e without having issue then living, the 
legacy of the child so dying to go and be 
paid to the “survivors and survivor and 
others and other ” of the same children, in 
equal shares. At the death of the testator, 
all the children of M. are under twenty-five. 
All aftei wards attain twenty-five except A., 
who dies under that age, without issue, 
having survived two of the children, B. and 
C. The share of A. devolves to the represen- 
tatives of B. and Q., together with the children 
who survive A, Slade v. Parr, 1 Y. & Coll. 
C. 0. 565 ; 7 Jur. 102. 

1. SenUe, that to ejBEcct the expressed, 
intention of the testator, the word “ survivor ’ 
may receive a different sense in different 
parts of a will. Winterton v, Crmfwrd^ 1 
lass. 407; 8 L. J., Oh., 134. 

2. A father directed Ms trustees to pay and 
divide the residuary moneys arising from the 
sale and conversion of his real and personal 
estate among all such of his five daughters as 
should he living at his death in equal shares, 
and he directed his trustees to invest^ every 
share given to a daughter of bis living at 
his death, and during the life of each such 
daughter to pay the income of her sliare to 
her for her separate use, and after her death 
to hold the same in trust for her children as 
therein mentioned, and declared that if there 
should be no child of such his daughter, who 
should attain a vested interest, then, subject 
lo a power of appointment gi\en to her over 
a portion of her share, as well the original 
sViuro of such daughter as any share or shaios 
which might accrue to her under that pro- 
vision, or otherwise, should accrue to his 
other daughters or daughter surviving in 
equal shares, if more than one, each accruing 
\5:iare to foe held upon the same trusts as the 
original. The will contained no gift over in 
the event of all the daughters dying without 
isiiue. All the five daughters survived the 
testator. Then one of them died leaving a 
child, then anotlier died without issue;— 
ireld, that the words “other daughter or 
other surviving daughters” xefenred to sur- 
vivorship at the death of the daughter whose 
share was to be distributed, and that the 
child of the daughter who died first took no 
interest in the share of the daughter who 
died next. Pe&hmtJh v, Bechmih, 46 L. J., 
Ch., $7; 36 1. T., N. S., 128; 25 W. E. 282. 
Reversing 25 W. E, 6. 

3. A testator gave property upon trust for* 
his four children as tenants in common during 
their lives, and after the decease of his chil- 
dren res):jectively in trust for the children of 
his children respectively stirjms; and in 
case of a failure of such issue of either of his 
.children then in trust for his other surviving 
children or child. One of the testator’s chil- 
dren predeceased him, leaving an infant 

■ daughtor. Another of the testator’s children 
and aftorw^ds efied without 

TTolr? fViiH-f' ■fVna tv. 4* 


39 L. J., Ch., 873; 23 L. T. 337; 18 W. B. 
912. 

4. « Others.” When Construed “ Survivors.” 

4. A mother, having two daughters, A. and 
B., and three sons, 0., D., and E., bequeathed 
a fund upon trust for A. for life, and after her 
death for her children, with a gift over in 
default of children “ to the others or other of 
them, B., 0., D., and E., equally to be divided 
between or amongst them, if more than one.” 
The will contained a like bequest in favour of 
B. and her children, with a like gift over “ to 
the others or other of my children, that is to 
say, A., C., D., and E., equally to be divided.” 
A. died a spinster, G. and B. predeceased her : 
—Held, that the words “others or other” 
could not be read as equivalent to “ survivors 
or survivor at the death of A.,” and that uxjon 
her death the fund bequeathed upon trust for 
her life became divisible in fourths. Me 
Hagen, 46 L. J., Ch., 665. 

5. A testator, in case of the death of any of 
his children without leaving issue, before pay- 
ment of any part of reversionary legacies, 

; directed such parts to be divided among the 

I others and other of them, and in case of the 

I death of a child leaving issue before such 
payment, he directed such parts to be divided 
among the children of such child: — Held, 
that “ others” meant cMldyen other than those 
who had died without leaving issue Held, 
also, that the gift over allied to accrued aa. 
well as original shares. Me Chmton, Chasten 
V. Seago, 18 H E., Oh. B., 218; 50 L. J., Oh., 
716 ; 45 L. T. 20 ; 29 W. E. 778. 


III. ACOmim SHAEES ATO CLAESE OF 
ACCBEEE. 

1. General Mule, No Sunnvonhip^ 8022. 

2. JEjfect of words Share f Portion f 

*“ Ills Share,^' 8023. 

3. Accrued Shares Bireeted to ^go %% 80 ne 

Manner as Original Shares, §024, 

4. Fund Treated as a Whole Fm^d^ 8025. 

5. Aearued Shares, Whetherl Sabjeet to 

Limitations of Original Shares, 8026. ^ 

( 

1. Oeneral Buie. Ho SurvivorS^^^* 


6, A survived share shall not survivf 
w ithout express words. Jfow. IFaA 1 Brdt 
575; IP. W. 275. 

7, A. devises to his granchildren, B., 0,, 

B., 1,0007 each, the interest to their use, 

if any dies to the survivors or survivor, sh®^ 
and share alike, the interest to be paid M 
their father, to their use. B. dies an infant^ 
then C. dies. The share which 0. took by the ^ 
death of B. shall not survive to B,, but go 
to the father, administrator of 0. Madge, v. 
Barher, Forrest. 124. I 

8, A testator gave his residua.ry peraonal 
estate to trustees, upon trust to pay the inoop# 
to his wife until Ms youngest cMld should 
attain twenty-one years, she thereout malur 

^ ^ V" '■ i 

ties ; and on the youngest child attalplng t 
divide |ml|i 
gMiohE-; ; s 
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dren as tenaats in cnmnaon, with benefit of 
survivorship:— Held, that the shares of children 
dying before the youngest child attained 
twenty-one went to the survivors. But whether 
the accrued shares survived as well as the 
original shares, qumre, Yorley v. RiehaTdmn.y 
4 W. R. 397 ; 2 Jur., N. S., 362; 25 L. J., Oh., 
335 ; 8 De G. M. & G. 126. 


2. Eifeet of words “Share” “Portion,” “His 
Share.” 


1. T. by will appointed the interest that 
should be made of his |)ersonal estate to be 
paid to his father for life, then to his mother 
for life ; and he gave the residue of his personal 
estate to his brother and sisters, and to A. and 
B., sisters of his late wife, share and share 
alike ; and then said, “ in case of the death of 
any of them before me, or the sur\ivor of 
my father and mother, then the share of the 
deceased to go among the survivors.” The 
brother died in testator's lifetime ; but after 
the will wm made the sisters (in the lifetime 
of testator’s mother, who sur-vivedher husband, 
and then died) and A. and B. claimed the 
residue of the personal estate Held, that 
they were entitled, as the only sur^i\ing lega- 
tees, not only to their own original shares, but 
to all accumulations. Pain v. Benson^ 3 Atk. 
78 

A. gave 1,000Z. among four persons, as tenants 
in common, and directed, if one of them die 
before twentj'^-one or marriagf‘, it shall suiuhe 
to the other ; if one and three are living, 
the shaie of that one so dying will survive to 
the other three ; but if a second dies, nothing 
will survi'^e but his original share, for the 
accruing share was a new legacy, and there is 
no survivorship. Id, 80. 

2. One devises several parcels of land to his 
several children in tail, and if any of them die 
before twenty-one or unmarried, such child’s 
part to go to the surviving children ; if any of 
the children die unmarried, though above the 
age of twenty-one, Ms share shall go to the 
surviving child, but such survivor shall have 
such share for life only ; what goes over on 
one child’s death shall not go over again a 
second time. Woodworth v. Blashl/rooh^ 2 
Vern. 388. 

3. Testator gave a sum to the four children 
of A., to be divided into equal shares, and paid 
to them at twenty-one, and the interest of 
their shares to be paid to their parents in the 
meantime; and in case of any dying under 
twenty-one, Ms, her, or their shares to be 
divided among the survivors. Two of the 
children died under twenty-one, in the testa- 
tor’s lifetime Held, that the original share 
of each had accrued to the then survivors, but 
that the accruing share of the one who died 
last lapsed. Mioheti v* Bmllemard^ 12 Sim. 88 ; 
5 Jur. 818. 

4. A testator gave all the |)roperty ho pos- 
‘sessed in the parish of K., consisting of houses, 
lands, debts, ready money, and other etects 
wMoh he then possessed or might possess at 
the time of hia decease, and also all his funds 

I th^ Bank of England, or that of the United 
Amerioa, to his reputed children, 
dames, and Richard, and th#ir heirs. 



share and share alike, as soon as they should 
have attained twenty-one, it being his will that 
if one of them should die before he attained 
that age, his share should vest in and belong to 
the survivors. James died under twenty-one, 
leaving Anthony and Bichard surviving; — 
Held, that the share of the testator’s property, 
which James would have been entitled to if he 
had attained twenty-one, vested in Anthony 
and Richard as joint tenants. Jmws v. Mall, 
16 Sim. 500. 

5. A testator gave stock to trustees, to be 
di\ ifled after the death ot the two persons who 
had. life interest in it among A., B., 0., B., and 
E., in equal shares ; and he directed that, if any 
of them should die without issue, before their 
respective shares should become payable, the 
share of him, her, or them so dying without 
issue should go to and be equally divided 
among the sur\ ivor and survivors of them. A, 
died, leaving issue, who were living at the time 
fixed for the distribution of the fund ; then B, 
died, leaving a son, who died without issue 
before the period of distribution; shortly after- 
wards, and also before the period of distribu- 
tion, G. died without issue : — Held, that B.’s 
personal representatives were not entitled to 
any portion of the fund ; that the one-third of 
B.’s share, which on the failure of her issue 
survived to C., did not, on G.’s death, survive 
to her other legatees, but was transmitted to 
her personal representative; that the words 
“ survivor and sun Ivors ” were to he construed 
in their natural sense, and not as equivalent to 
“other and others,” so that no part of the 
shares of B. and C. went over to A.’s personal 
representatives. Crowd or v. Stone, 3 Buss. 
217; 7 L, J.,Ch., 93. 

6. One devises portions to his children, A., 
B., and 0., and if any die before twenty-one 
or marriage the poitlon of the child so dying 
to go to the survivor; one of the children 
dies in the lifetime of the testator. This is 
not a lapsed legacy, but shall go over to the 
surviving children. Perkins v. MkUethmlte, 
1 P. W. 274. 

7. A married woman, by a testamentary 
instrument, made in execution of a power 
contained in her marriage settlement, gave 
2,000^., subject to the life interest of her 
husband, to trustees, upon trust for the benefit 
of her child or cliildren, to be equally divided 


between them, share and share alike ; but, in 
“ ‘ efo: 


case the 2,00()Z. should become payable before 
her children, being sons, should have attained 
twenty-one, or, being daughters, should have 
attained that age or day of marriage, then 
in trust to invest and apply the inteteafc to 
their maintenance and education, and when 
they should attain twenty-one or day of 
marriage, to pay to them their respective shams 
of the principal; and, in case any of the 
children shonld happen to die before their 
portions should become payable, then the|f 
should go and belong to the survivors or 
survivor of them. The testatrix left a sop. 
and two daughters, all of whom had attained 
twenty-one at her decease. The son and 
afterwards a daughter died in the lifetime 
of their father ;-^Keld, that on the death of 
the father the surviving daughter was entitled 
to the by aurvivorshlp, eicept m to that , 
shate of it whieh accrue^ to the decease^ , 
daughter upon the death d the mtk wM^ ^ 
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belottged to the representative of the deceased 
daughter, Bright Home, 3 MyL & K. 316. 

1. A gave his leasehold and general resi- 
duary estate to trustees, in trust, “ as to the 
clear animal residue of his estate,” to divide 
the same between Ms three daughters, N., P., 
and M., for their separate use; but in case 
any or either of his daughters should die, 
leaving lawful issue surviving, to pay such 
** shares or share ” to the cMldren of such one 
or more of them ; and if one of his daughters 
died 'without issue surviving, upon trust to 
pay her annual share unto the survivors 
equally ; and in case there should be only one 
surviving daughter during the continuance 
of the trusts, then the w4ole of his estate 
and effects was to be paid to such surviving 
daughter, for her own absolute use. All 
three daughters were manied, and died with- 
out ever having had children. The husband, 
as the representative of the survivor, P., who 
died in 1867, claimed the whole of the estate, 
but the representatives of M., who died in 
1839, submitted that there was an intestacy : 
—Held, upon the whole language of the will, 
that the plaintiff, as the representative of the 
survivor, was entitled to the estate and effects 
absolutely. Bulbtooh v. JSmttt 5 Jur., N. S., 
380. 

Oift to A. for life, and afterwards to 
seven named persons, equally, “the share of 
each who shall happen to die to he equally 
divided amongst the survivors, unless A. (one 
of them) should die, leaving children ; in that 
case, 1 mean that her children should inherit 
the share of the parent.” The seven all died 
before the tenant for life, A. being the survivor 
of them:— Held, first, that the seven took 
equally; secondly, that the children of A. 
took no more than one-seventh ; and, thirdly, 
that the share of one of the seven, who pre- 
deceased the testatrix, was undisposed of. 
(kmhnige v. Mom^ 26 Beav, 409. 

3. Accruing share held to go over with the 
origjiisd share, by force of the words “ part 
share and interest.” Douglas ?. Andrem. 14 
B^v. 847. 

A testator gave his estate to one for life, 
with remainder to her children equally, with 
a gift over (in case of the death of any child 
in the life of the tenant for life) of the “part 
and parts, share and shares, and interest” of 
such child to his issue Held, that the gift 
over comprised the accrued as well as the 
original share. Ik 

4. The word “ share ” alone, when there is 
no gift over of the whole fund, in case of the 
failure of all the members of the class, is 
not sufficient to carry over an accrued share. 
Mam T. ManSf 26 Beav. 81. 

5. Bequest to four equally, “and as each 
dies, his or her part shall be equally divided 
amongst the others that’s living”:— Held, that 
the accrued shares did not go over. Boodvmi 
ty Mndaykm^ 25 Beav. 65. 

^ 6. A testator gave certain securities to 


aiM|. Siare alike, to pay Hie interest to them 
respectively until T. succeeded to the F. 
' Web^,f|eajthe wholq of the moiety shou^^ 
D., until he attained twent 


unmarried his share should go to the survivor ; 
and if both died unmarried under twenty- 
seven, then over. T. succeeded to the estates,, 
and C. died unmarried, under twenty-seven : — 
Held, that the whole of the moiety belonged 
to T. Mmo7istoneY, Farley 1 18 L. T., N. S., 
847. 

7. A testator in case of the death of any of 
his children without leaving issue, before pay- 
ment of any part of reversionary legacies, 
directed such parts to be divided among tlie- 
others and other of them, and in case of the 
death of a child leaving issue before such pay- 
ment, he directed such parts to be divided 
among the children of such child : — ^Held, 
that the gift over applied to accrued as well 
as original shares. lie Chaston^ Cliaston v. 
Seago, 18 L. R., Oh. D., 218 ; 50 L. J., Oh.,. 
716; 45L. T. 20; 29 W. R. 778. 


8, Accrued Shares Birected to go in Same 
Manner as Original Shares. 

8. Residuary bequest to the testator’s 
nephews and nieces, per stirpes^ equally for 
their lives, and after the death of either that 
share of the principal to he paid equally to 
and among the children of such of his said 
nephews and nieces as should die ; and if any 
die without leaving any child or children, 
that share to go to and among the survivors 
or survivor of them in manner aforesaid. 
Upon the death of one without a child, that 
share goes to the survivors for their respective 
lives only, and will pass to their children 
respectively with the original shares; hut 
upon the death of the last survivor without 
a child, his shares both original and accrued 
are undisposed of, notwithstanding another 
has left a child. Milsom v. Ayodry. 5 Yes« 
465. 

9. A gift between grandchildren living at 
the testator’s death, to be divided between 
them on the death of the survivor of three? 
persons, with a gift over to the survivors, in 
case of the death of any before he should be 
entitled to receive his share, and to bo paid 
at the same time, and in the same manner, as 
before mentioned touebing the original share. 
The gift over held to apply to the accruing as- 
well as to the original share. Eyre v. MarsdeiK 
2 Keen 564; 7 L. J., N. S., CM, 220; 2 Jur. 
683. Affirmed 4 Myl. 0. 231 ; 3 Jur. 450. 

10. After a bequest for the benefit of childien 
and their issue, it was declared that, if anv 
should die without issue, Ms share should go 
among the survivors in the manner directed 
concerning the original shares: — Held, that 
the gift over comprised an accrued share, 
Goodmmsr, Gfoodman, 1 He G. & Sm. 696; 17 
L. J., H. S., CM, 103 ; 12 Jur. 258. 

11. Devise of estates to testator’s son and 
four daughters, “and their lawful issue re- 
spectively in tail general, with benefit of 
surviyorsMp, to and amongst their issue re- 
spectively as tenants in common ; but such 
issue, being sons, not to have vested interests 
until twenty-one* or daughters until twenty-one 
or marriage, with powers to trustees to advance, 
etc., to the extent of one-half the prepumptivo 
share of each cMld; and in case Ms son or 
daughters, or either of them, should die Withoul; 
JeavinglawM issue, or with.lawful issne* and 
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micli issue being a son should not attain 
twenty-one, or a daughter not attain twenty- 
one nor be ^married, then the share of the 
party so dying to be for the benefit of the 
suiy Ivors and their issue, in same manner as 
their original shares ” : — Held (confirming the 
certificate of the Court of Exchequer), that 
the son and danghteis took estates for lives 
as tenants in common, with contingent re- 
mainders in their shares to their respecthe 
ehildien, by purchase, as tenants in common 
in tail, ^ylth cross-remainders in tail between 
such children in each respective share, with 
cioss-remainders over in the whole of each of 
such shares lespectively (on failure of all the 
childien of any one son or daughter and their 
issue), to the survivor or survivors of the 
testator’s son or daughters, for life, remainder 
in tail general to the children of such sur- 
viving son ^or daughters lespectivel}, in like 
manner as in the original share given to such 
son or daughters respectively; and that the 
son and daughters and their cldldren respect- 
ively took corresponding interests in the 
leaseholds devised by vva.y of executory bequest 
after the death of the testator’s widow. Car- 
sham V. Mwland^ 2 Beav. 143. And see S. G. 
at law, 2 Bing., B , 58 ; 2 Scott 105 ; 4 M. 
& W. 101. 

Comolidatmi of Shares 1. By a settle- 
ment trustees were directed to be possessed 
of 1,7602. in trust for a daughter, and her sons, 
at twenty-one, and daughters at twenty-one 
or marriage. Like tiusts of two other sums 
of 1,7602, were declared for two other daugh- 
ters and their children. Benefit of surviv orship 
and accruer between the three daughters and 
their children, in default of children, w^as 
declared, with a declaration that the provisions 
applicable to the original shares should apply 
to such surviving or accrued shares ; and it 
was provided, that if either of the three daugh- 
teiB should die without having or leaving any 
child who should attain a vested interest, she 
might dispose of any part of ‘‘her shaie” not 
exceeding one-third by deed or will. On the 
death of one of the three daughters, her share 
accrued among the survivors; one of the 
survivors then died without a child, and ap- 
pointed by will “one-third of her share or 
shares, as well accrued as original, in the said 
.sum of 5,2802.” The trustees paid so much of 
the share of the testatrix as had accrued into 
court, under the Trustee Belief Act;— Held, 
that the previous provisions of the settlement 
consolidated the accrued with the original 
shares, and that the power to appoint overrode 
the w'hole share thus consolidated. Me 
JMteMmo'ids SeUlenientt 5 He G. & Sm. 681 ; 
il7 Jur. 50, 


A, Ftmd Treated as a WMe Eimd. 

2. Testator leaves a residue in trust for four, 
with survivorship; two died: the survived 
share shall survive as well as the original 
shares, being the case of an aggregate iund. 
Wortidffe v. ChweMU^ B Bro. 0. 0. 465, And 
see fangley v, Langky, 6 L. E., Ir., 277. 

B. Where residuary real and personal estate 
Wf $ directed to be ml converted into person- 
and to be applied in payment of debts» 


etc., and the residue to be divided among 
testator’s children, J,, M., and C., and grand- 
child B., the share of M. to be paid as soon 
after his decease as convenient, and the shares 
of C. and E. at the ages of twenty-two and 
twenty-one respectively ; and in case any of 
his children should die before their shares 
became so vested as aforesaid, the shares to 
go to the survivors equally ; and if hut one, 
the whole to ^that one. J. and C, died in 
testator’s lifetime, G. under twenty-two, and 
E. survuved testator, but died under twenty- 
one : — Held, first, that “ vested ” must mean 
“payable,” and that the original shares of 
the deceased children survived to the sur- 
vivors; and, secondly, that “whole” meant 
the whole residue, and therefore that the 
accruing as well as oiiginal sfiares devolved 
to M. as sole survivor. Sitlich v. Booth 1 
Y. & Coll. 0, C. 121, 739 ; 6 Jur. 142. 

4. A testator bequeaths the i esidue of his 
|)roperty to his nephews and nieces on their 
respectively attaining twentv-five, with a 
direction that his trustees shall, in the mean- 
time, apply the profits to their maintenance ; 
but in case of the death of any of them un- 
maiiied, and without issue, he gives the shares 
of those so dying unto the survivors equally, 
to^ be paid at the same time with their 
original shaies; first a nephew, and then a 
mece die, under twenty-five, unmarried, an(l 
without issue ; the whole residue is divisible 
amung the survivors who attain the specified 
age, and the niece does not, upon the death 
ot the nephew, acquire, under the clause of 
survivorslfip, a vested interest in her propor- 
tional part of Ms share. JBmh r v. Lea, T. & 
E. 413. 

6. A testator gave a fund in trust for W. 
for life, and after her death in trust for the 
children of A, of B., and of G. who should 
survive the testator, “sach childnui takingji/ef 
stirpes, with benefit of suivivoiship among 
members of the same family :*• - Held, that the 
survivorship extended to accrued as well as 
oiiginal shaios, &o that the whole of each 
third share of the fund went to those objects 
of gift who survived the tenant for life. Me 
Crawhall, 2 Jur., N. B., 892 ; 8 He G. M. & a 
480. 

6. The general rule is, that where a fund 
is given to a class ot persons, with a direction 
that on the death of any of them their 
“ shares ” are to go over, the original and not 
the accruing shaics will go ov<*r* But a testa- 
tor may express a contrary intention, thus : 
where he shows an intention to keep the fund 
“aggregate ’’and unscveied, the rule does not 
apply, Douglas v. J7idrem, 14 Beav. 347. 

7. Where, in the disposition of real estate 
amongst various persons in dilfereiit shares, 
with clauses of accruer and gifts over in certain 
events, the intention is shown of keeping the 
estate together in an aggregate mass, the word 
“ share” will be consti ued to include accrued m 
well as original shares. Dntfm v, Ormdyi 12 
W. B. 222 ; 10 Jur., H, 8., 28 ; 33 L, J., Ok, 
241 ; 9 L. T., H. S., 630 ; 8 H. It 234, 

Eeal estate was devised to A. for life, with 
remainder to his children, as tenants in com- 
mon in tall ; and in case any of such children 
should die mthout issue, then, ai to the share 
or shares of Mm, her, or them so dying, td 
the eldest surviving son for the time owg w 
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A. in tail; and in case there should be no 
son, then to the others or other of the children 
of A,, as tenants in common in tail; and if 
all such children but one should die without 
issue, or if there should be only one such 
child, then to such one or only child in tail ; 
and in default of such issue, over Held, that 
the will showing an intention to keep the 
estate in an aggregate mass, and to accumu- 
late all the shares which failed upon the 
eldest surviving son, the word share ” must 
he construed to extend to accrued as well as 
to original shares lb, 

1. Upon a bequest of equal legacies to 
testator’s six chlldien, to be paid on their 
respectively attaining twenty- one, or the 
marriage of the daughters; the interest to 
be paid in the meantime, and the principal 
as they might direct to their issue, but in 
case they should die without issue the prin- 
cipal to go among “the survivors” of his 
children in equal proportions ; after directing 
his freehold estate to be sold and all the 
residue of his personal estate, he declared the 
trusts to be, equally to pay and divide the 
money therefrom, so soon as his youngest 
child should attain twenty-one, unto and 
amongst all his children, share and share 
alike, and in case of the death of any, leaving 
lawful issue, the share of the parent so dying 
to such issue Held, that the first bequest 
was limited to issue living at the death of 
the children, and that the gift over, on failure 
of ibsue, referred to the same objects; and 
as to the second bequest, that the residuaiy 
share of a child who altaincd twenty-one, 
and died before the period of division, passed 
to his reprost‘ntati%^Ob, and, myible, no child 
not attaining twenty-one took any interest ; 
that the woid “biirvivors,” in the latter clause, 
was to be construed m its natural sense, and 
not to mean “ others, ’ and that the construc- 
tion of the won! in one part of the v/ill de- 
termined its construction in the othei pait 
also: lastly, that the gift of the parent’s 
share to such issue applied both to the 
original and accruing sbaies of t]»e residue, 
but not to the specific legacies mentioned in 
the former clause. Leemhuf v. Sherratt^ 2 
Hare 14; 11 L. L, K S., Ch., 423; 6 Jur. 
663. 


d. Accrued Shares. Whether Subject to lumi- 
tations of Original Shares. 

2. Upon the construction of a will:— Held, 
that accruing shares of personal estate were 
not ^ subject to the trusts declared of the 
original shares. Maegregor v. Maegregor^ 2 
Colly. 192, 

3. A testator gave the proceeds of real and 
personal estate to trustees upon tmst to divide 
the .same into six equal shares, one share for 
.each of the testator’s children ; the shares of 

: .sons to be paid to them as soon as conveniently 
, ,;might be after his decease, the shares of 
'%ughters to be vested interests immediately 
to be settled upon them 
^dreh. The will oontamed ^ 
dl ISi wm ehptM die i\dlihou,t 


said children, their executors, administrators, 
and assigns, in equal shares. One of the sons 
died in the testator’s lifetime : — Held, first, 
that the surviving children took his share as 
well as their original shares absolutely, and 
not as an interest defeasible on their death 
without issue ; secondly, that the accruing 
shares of the daughters belonged to them abso- 
lutely, and were not subject to the trusts for 
the settlement of the original shares. Ware 
v. Watsofb, 3 W. R. 496; 7 De G. M. & G 248; 
2 W. R, 603. 

4. A father bequeathed a fund equally for 
the use of his five sons, Edward, John, Charles, 
Crofton, and Henry, but directed that they 
were only to receive the interest on their 
legacies during their lives, and that after their 
respective deaths the interest was only to be 
applied for the use of their wife and children, 
if any, until the youngest of the children 
should reach twenty-one, and then the princi- 
pal be divided among the survivors; and in 
case of those not leaving a wife or children, 
their proportion was to go to the next elder 
brother down to the youngest. Charles having 
died unmarried, and Crofton, his next younger 
brother, having subsequently died leaving a 
wife and children: — Held, that the accrued 
share which Crofton took on the death of 
Charles remained his absolute property. Fitz*^ 
gerald v. FitzgemU^ 7 It. B., Iq., 436- 

5. Testator gave a sum of stock to h|s wife 
for life, and, after her death, to his sons and 
daughters, and he directed the interest of his 
daughter’s share to be paid to her for her 
separate use for life, and, at her decease, the 
capital to be divided amongst snob children 
as she should have living at his decease, the 
shares of the sons to be paid at twenty-one, 
and the daughters at twenty-one or marriage, 
provided their mother was then dead, other- 
wise, her children’s shares were not to be paid 
to them until her decease ; her share was to 
be equally diiidcd amongst such of his sons as 
should be then living ; and if any of his said 
sons and daughters should die before his wife, 
and without leaving issue, their shares were to 
be divide 1 amongst his other children .-—Held, 
that the daughter’s children living at the 
testator’s death took absolute vested interests 
at tventy-one, though their mother was still 
living ; and that her interest in the share of 
one of the testator’s sons, who died in the life- 
time of his widow, was not subject to the 
same trusts as her original share, but vested 
in her absolutely. Gihbom v. Langdon^ 6 Sim. 
260. 

6. A gift between grandchildren living at 
the testator’s death, to be divided between 
them on the death of the survivor of three 
persons, with a gift over to the survivors, in 
case of the death of any before he should be 
entitled to receive his snaie, and to be paid at 
the same time, and m the same manner, as 
before mentioned touching the original share. 
The gift over held to apply to the accruing as 
well as to the original share. Fyre v. MarBdm^ 
2 Keen 564; 7 L. J., N. S., Ch., 220; 2 Jur. 
583. Affirmed 4 Myl. k 0. 231 ; 3 Jur. 450. 

7. A testator bequeathed the residue of his 
personal estate to trustees in trus,t for Ms 

nghter, and> after her ^decease, for all and 
the child or children of his dans* ' 
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spectively attain twenty-one, with mainten- 
ance in the meantime ; and in cabe any of the 
said children should die under twenty-one, 
and have one or more child or children who 
should survive the testator’s daughter, and 
live to attain twenty-one, such child or chil- 
dren to be entitled to his or their parent’s 
share : provided, also, that in case any child or 
children of his daughter should die before 
attaining twenty-one the share or shares of 
such child or children should go to the survi- 
vor or survivois, and the issue of any de- 
ceased child or children who should marry 
and die under twenty-one to be equally 
divided between them if more than one, the 
issue of any deceased child or children to 
stand in the place of the parent or parents ; 
with a limitation over, piovided there should 
be no child of his daughter, or there being 
any such, no one of thorn should live to attain 
twenty-one, nor leave any issue who should 
live to attain that age-— Held, that the limita- 
tion over was intended to take effect only on 
failure of grandchildren who should survive 
the testator’s daughter, and not liv?e to attain 
twenty-one, and was therefore not too remote. 
THclmj V. TncJiey^ 3 Myl. &: K. 560. 

t. A testator gave his real and personal 
estate to A., B , and C., as tenants in common. 
By a codicil he declared that if any of the 
devisees should die m his lifetime, Ins estate 
and interest should “go to the survivors or 
survivor of them, and the heirs, esecntois, 
administrators, and assigns of such survivor.” 

A. died in the testatoi’s lifetime — Held, that 

B. and C. took as Joint tenants the share in- 
tended for A. Leigh v. 31ok>leij^ hi Bcav. 609. 
And see Jmies v. Hall, 16 Bim. 500. 

2. Devise of real estate, to be sold after 

the death of tenant for liie, and bequest of 
specific sums out of tbe produce to several 
gi andchiidren and a child, and of the residue 
to other children, “ to bo respectively paid at 
twenty-one or mairiage.” “ But if any of my 
said children or gi andchiidren should happen 
to die befoie the time of such legacy becoming 
due and payable, then I give and bequeath 
the share or part of such child or cliildien, or 
grandchildren, so dying unto and among those 
that shall be then living, share and share 
alike,” Two of the children died befoie the 
testator i their shares are to be divided among 
the other children and grandchildren equally. 
Another child and a grandchild, having sur- 
vived the testator and attained twenty-one, 
died before the tenant for lite; their shares 
tiansmissible to their representatives ; no 
implication that the survivorship was to take 
place among the children and grandchildren 
distinctly from the inequality of legacies, or 
from the bequest to each class being made by 
distinct clauses. v. Mam, 1 Jac, & 

Walk. 1. 

3. A., by will, directed as to his general 
residue, to pay and divide same, with the 
accumulations from the time of the decease 
of Ms mother (who had a life-interest therein), 
between and amongst a brother and four 
sisters, naming them, “and he did further 
will and direct that in case his brother, or 
any of Ms sisters, should depart this life 
bflore Ms or her share or shares of such 

should become payable, without leav- 
iSipi^fuI issue Mm or her surviving, that In 


ijn' .• 

. I'iiiiih 


if; . 


such case the share or shares of him or her so 
dying should be paid to the survivors oi 
survivor in equal shares,” with directions for 
maintenance and education of infant chiklrcn 
of his brother and sisters so dying Held, 
that the original and accruing shares of any 
of the legatees so dying without issue went to 
the survivors in equal shares. Sj)lkhu9’g w 
T., N. S , 343. 

Held, also, that the children of either of 
the legatees took vested interests in the 
parent’s share or shares on the death of such 
parent. Ib 

4. Three annuities for a term of years be- 

queathed in trust for three children, A., B., 
and 0, respectively for life; in case of the 
death of either leaving any child or children, 
his or her annuity to be equally divided be- 
tween such child or children, share and share 
alike ; in case of the death of either without 
i^sue, his or her annuity to go to the survivor 
or survivors of them equally, share and share 
alike, with a limitation over in case of the 
deaths of all without issue as aforesaid; A, 
died without i«sue; A.’s annuity went to B. 
and C, subject to the contingent limitation 
over ; and upon B.’s death, leaving children, 
belongs in moieties absolutely to his admini- 
strator and 0. Vaadeegwht v. Yes. 

J. 53.3. 

5. The testator devised his residuary free- 

hold, copyhold, and leasehold estates to his 
son and four daughters “and their lawful 
issue respectively in tail general, with benefit 
of survivorship to and amongst their i'^sue 
rc'spectiv ely as tenants in common ; ” but such 
issue, “being sous,” not to have vested in- 
terests until they attained twenty-one, or, 
“ being daughters,” until twenty-one or mar- 
riage, wdth power to the trustees, after the 
death of his son or daughters respectively, to 
advance such issue during minority to the 
extent of one half the piesumptive share of 
“ each child ; ” and in case his son or daughters, 
or any or either of them, should die without 
leav Ing lawful i^sue, or with lawful issue, and 
such issue, being a son or sons, should not 
attain twenty-one, or, being a daughter or 
daughteis, should not attain that age or be 
marned, then the part or share of him or her 
so d} ing to be for the benefit of the survivors 
and their issue, in the same manner as tlieir 
original shares : — Held, that the testators oliil* 
dren took estates for life as tenants in common 
in the freeholds and copyholds, with remain- 
der to the grandchildren in tail general m the 
shares of their respective with cross 

remainders in tail between such grandchildren 
respectively, and with remainder for life to 
the survivors or survivor, others or other, of 
the parents in equal shares for life, with re- 
mainder in tail to their children, the shares 
accruing to such survivors, etc., to be subject 
to the same limitations and such benefit of 
survivorship as the original shares. &m$kam 
V. Nmlmia, 2 Beav. 145, 

6. A father gave Ms residuary estate Ufon 
trust for hta three daughters for life, ami || 
any of Ms daughters should die leaving 

a share proportioned to the numb^ of hk 
daughters was to go to the Isiue of euoh 
daughter, and if only one sutli daifhi^ 
should die leaving isstto to whole to sw 
issue, and if all Ms daughters touM #e 


w i iiii. 



2, Ximueiiat® 0iffc, not fefmsty 
Coatittgent. 
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without issue then to his sisters. He had 
three daughters. One died leaving four chil- 
dren, one of whom died leaving two children 
born after their grandmother’s death; after- 
wards another of his daughters died a spinster: 
~~ Hold, that there were implied cross limita- 
tions, so that the sur\iving daughter had a life 
interest in half the share of the daughter so 
last dying. MeJRUJge^ 41 L. J., Oh., 787 ; 7 L. R., 
Ch., 065 ; 20 W. B. 878; 27 L. T.,N. S., 111. 

Hold, also, that the gift to issue was to the 
issue living at the death of the daughter, and 
theiefoie the Ihiee siirvhors of the four chil- 
diun and the representative of the dead one 
weio entitled to the second moiety, and would, 
it the third daughter of the testator died 
without issue, become entitled to the whole. 

n, 

1. Gift by testator to his daughters, “the 
share or shares of such daughters to be for 
their sole and separate use,” followed by a 
contingent gift over to the survivors Held, 
that the separate use attached to the accrued 
as well as the original shares. M Jarnim's 
f'rmt.% 1 L R., Eq., 71, 


m WORDS OF SDRTIVOBSHIF. TO WHAT 
BEBIOD BIFEBABIE. 


1. Qewml Pnneiple$, 8028, 

% Immediate Gift, hut not Mximsdv Con- 
tingenf, 8028. 

8. Future Gift mt Exjtmsly Cojitingent, 
hut m Prior Estate, 8029. 

4, Future Gift^ not £xj?re}>slg Contingent, 
after a Prior Interest, 8029. 

B. Gifts Exjifesshj Contingent, 8034. 


1. General Principles. 


child or children ; failing issue, I leave the 
3,000^, to my brother William W., in trust to 
his surviving child or children; failing such 
issue I leave the 3,0001 to my brother Daniel 
0. W., in trust to his snrvhing child or 
children ; failing issue, I leave the 3,000^. to 
the children of my brother James W.” Similar 
legacies of 3,000Z. each were given to the 
brothers Robert and Daniel, with the same 
phraseology as to “failing of issue, etc. 

Held, that the word “surviving” in the be- 
quest meant surviving at the deaths of the 
respective fathers, and that the brothers of 
testator toak life interests in these legacies. 
Blomt V. Whehle, 21 L. J., H. S., Ch., 239. 

^6. A., by will, in 1841, gave the residue of 
his estate and effects, subject to a life interest 
vested in his wife, to bis six grandnephews 
and nieces equally, share and share alike, and 
to their resjjective heirs, or assigns, “declar- 
ing that if any of his residuary legatees shall 
die without leaving lawful issue before his 
or her share vest in the party or parties so 
deceasing, the same shall belong to and be 
divided equally, share and share alike, among 
the survivors of his grandnephews and grand- 
nieces equally Held, that the word “vest” 
did not alter the general rule, but that “ sur- 
vivors” meant the survivors at the death of 
the tenant for life. Young v. Bohertson, 8 
Jur., N. S., 825. S. 0. noni. Bichardson v, 
Bohertson, 6 L. T., H. S., 75. 

It is a settled rule of construction that 
words of survivorship in a will should be 
referred to the period appointed by that will 
for the payment or distribution of the subleot- 
matter of the gift, Ih, 

It a testator gives a sum of money, or the 
residue of his estate, to be paid or distributed 
among a number of persons, and refers to the 
contingency of any one or more of them dying, 

I and then gives the estate or the money to 
thesunivor, thepeiiodof distribution is the 
! period of the death of the testator; and 
accoidingly the event of the death upon 
which that contingency is to take place is 
referable to the interval of time between the 
date of the will and the death of the testator 
and the words are construed to provide for 
the event of the death of any one of the 
legatees during the lifetime of the testator. 
But where a testator gives a life estate in a 
sum of money, or the residue of his estate, 
and at the expiration of that life estate directs 
^0 be paid or the residue to be 
divided among a number of objects, and then 
refers to the possibility of some one or more 
ot those poisons dying, without specifying the 
time, and directs, in that event, the payment 
to be made or the distribution to be made 
among the survivors, it is understood and 
regarded by the law that he means the con- 
tmgency to extend over the whole period of 
time that must elapse before the payment is 
made or the distribution takes place; add In 
such case the survivors are to be ascertained 
in like manner by a reference to the period 
ot jpayment or of distribution, namely# the 
expiration of the life estate, Ih, ^ 
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bufc, in the event of the death of either, the 
whole to the siii*vivor ; and on the demise of 
either, should they ha\e no children, then over: 
— Held, that the survivorship was oonhiied to 
death in testator’s lifetime. ClarliG v. Luhloeliy 
I Y. & Coll 0. C. 492 ; 6 Jiir. 548. 

1, A testator gave a leasehold house, which 
was let for twenty-eight years, to trustees to 
pay the rents and pi ofits for the benefit of his 
live children, whom he named, or the survivors 
or survivor of them, in equal shares and pro- 
portions, share and share alike Held, that 
the words “survivors or survivor” ufeired to 
the death of any of them in his lifetime ; that 
the words “ share and share alike ” referied to 
those children who should survive him, and 
created a tenancy in common ; and that the 
interests were vested in the children on the 


death of the testator. Ashford v. Ilaims^ 21 
L. J., Ch., 496. 

2. Bequest to the children of A. who should 
be living at the testator s decease, equally, vv ith 
survivorship in case of death without leaving 
issue; if leaving issue, the issue to have the 
parent’s share. The simdvorsbip cannot be 
restrained to the period of the testators death, 
as upon the construction the clause would be 
repugnant. Shergold v. Boone, 13 Ves. 370. 

3. Bequest of personal estate in equal shaies 

to each and every of my children and their 

issue, whether sons or daughters, with benefit 
of survivorship”: — Held, that the period of 
survivorship was the death of the testator. 
Caulfield v. Giles^^ 12 Ir. Eq R. 427. 

4. ‘Bequest to four peisons in equal shares ; 
and in case of the death of any one in the life- 
time of the other or others, the share or shares 
of him or them so dying to go to the survivor 
or survivors Held, that the survivorship 
referred to the period of distribution, that is, 
the testator’s death ; and that consequently, on 
the death of one of the four legatees in the 
testator’s life, there was not a lapse. Howard 
V, Howard, 21 Beav. 550. 

5. By a will property was given to trustees, 
to apply the rents, interest, and proceeds for 
the maintenance of the teskitor’h son Edward 


for his life, and not to be paid to any person 
under an assignment by or execution against 
the son ; and after the decease of the son. for 
the two daughters of the testator absolutely. 
By a codicil it was declared, that, in case of 
assignment by Edward, the trustees should 
stand possessed of the property upon trust for 
the daughters of the testator, in the same 
manner and form as declared by his will in the 
event of the death of Edward, By another 
codicil the testator gave 6001 stock to Edward, 
in addition to what he had left him by his will, 
‘Subject to the same controlling powers and 
restriciions as were appointed by the will; 
and he gave a like sum to Ms son William, 
subject to the like control, “ and to the survivor 
of them, and in the event of both their deaths ” 
for the benefit of the said daughters: —-Held, 
that the true construction of the second codicil 
was, that, in the event of the death of either 
of the legatees, both the legacies of stock 
-should go to the survivor, and not that on the 
death of either Ms legacy should go to the 
survivor, which would cut down an absolute 
gift into a life interest* That, although in one 
codicil the words “ in the event of the death 
ol iSdtteid” meant upon the death of Edward, 





it did not follow that the words in another 
codicil “in the event of both their deaths” 
meant upon both their deaths; forone expression 
was applied to a life interest and the other to 
a capital sum. That the period of survivorship 
must be referred to the period of distribution, 
namely, the death of the testator. That 
therefore Edwaid, having sun ived the testa- 
tor, took the legacy of stock absolutely. Me 
Mo^'e's Trust, 10 Hare 171. 

3. Future Gift not Expressly Contingent, hut 
no Prior Estate. 

6. A. B. bequeathed 1,0001 to such persons, 
and in such proportions, as his wife should by 
deed or will appoint ; and in default of appoint- 
ment he bequeathed the 1,0001 unto, and to 
be equally divided between, her surviving 
brothers and sisters. The wife, by her will 
which was held not to be an exercise of the 
power, not referring at all to her husband, or 
to his will, or to the power, bequeathed many 
legacies, to the exact amount of 1,0001, and 
gave her clothes (she having no other property) 
to one of her sisters. When A. B. made his 
will, one brother of liis wife had died. When 
A. B. died, there were two brothers and three 
sisters of his wife. When the wife died, there 
wmre no brothers and only two sisters living » 
Held , that, under the words “surviving brothers 
and sisters ” of the wife, the two sisters of the 
wife living at her death were entitled to the 
1,0001 in equal moieties. Baiies v. Thorns, 
18 L. J., N. a., Ch., 212 ; 13 Jur. 383 ; 3 He G, 
k Sm. 347. 

7. Testator gave a portion of his personal 
estate to the seven children of his son and his 
wife, naming them, “together with every other 
child hereafter to be born of the said (wife) 
duiing the life of the said (husband), or within 
nine months after his decease, in equal shares, 
with benefit of surviv orship. He then directed 
their maintenance with the dividends until the 
youngest child should attain thirty ; then upon 
trust for them respectively and the survivors 
and survivor of them in equal shares, with 
pjower to the trustees to make such distribution 
sooner if they think fit, provided the youngest 
child should have attained twenty-one: — ■ 
Held, that the period of division was the 
death of the husband, or the short period 
limited after his death ; that the clause of 
maintenance till thirty, and proposing payment 
till then, did not disturb the previous vesting 
in the children surviving at the death of the 
husband, so as to introduce remoteness ; and 
that consequently one child having died, living 
the father, her share w^ent over to those who 
should be surviving at his death. Modsm v, 
MieMethwaite, 2 Brew. 294 ; 23 h. J*, Ch., 719 ; 
2 W. R. 440 ; 2 Eq. Bep. 1157. 

4. Future Gift, not Expressly Contingent, 
after a Prior Interest, 

C^) Death (f Testator, 8030, 

(S) Death of Testator where femntfo^ Dfe 
Predeceases him, 8031. 

(e) Period of DivMou, 8031, 

(i) Period ef Dinslmi where Bweral Dife 
Interests, 8033. 

(e) Mule in Case of Gifts of Meal Mtatit 
8034. 



took a, vested interest absolutely, 
]SroHh 3 pe G. M. & a 047. 

1 10. A gift of residuary estate to A,, 
.of the children of B.- as should be 
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{a) Death of Te$tator, 


1* X devised lands to his son M., and other 
lands to his son J., and in case both of them 
should die unmarried, and without lawful 
issue, then his three daughters were to have 
the lands as tenants in common, and not as 
Joint tenants. Both the sons died unmarried, 
and without issue ; and two of the daughters 
died in the lifetime of the surviving son, leav- 
ing issue: — Held, that the three daughters 
had such a contingent interest vested in them 
upon their father’s death as was transmissible 
to their representatives, and that the surviving 
daughter was not entitled to the whole. 
^ylUo7h V. Bayly^ 3 Bro. F. C. 195. 

2. A testator gave to his wife an annuity, 
and IQOl. a year for each of his three children 
during their minority, and from and after the 
decease or marriage of his wife, then the 3002. 
to bo divided amongst his said children ; and 
sitbjeofc thereto, he bequeathed his leasehold 
and personalty unto three children, and the 
survivors and survivor of them. One died 
under twenty-one Held, that he took a 
vested interest at the death of the testator. 
Bms V. BusboU, Taml. 18 ; 7 L. J., Ch„ 177. 

3. On a bequest of stock to the wife for life, 
and afterwards a moiety to be received ancl 
divided equally amongst the testator’s brothers 
and sisters, and their issue : — Held, that the 
brothers and sisters living at the testator’s 
death took vested interests, liable to be 
divested by their dying, leaving issue, before 
the period of division, and that tbe issue 
took by substitution, Shailer v. Oeoves, 0 
Hare 162. But see 16 L. J., N. S., Ch., B07; 
H Jitr. 486 J and 2 Jur., vol. ii., p. 737. n., 
4th edn. 

4. W. S. by his will directed the intoiest 

of the residue of his estate to be paid to his 
children during their respecti-ve lives; and, 
after their decease, to be divided equally 
between all his suiviving grandchildien who 
should be then living, share and share alike, 
until the youngest should attain twenty-one 
years, when he directed the whole to be 
turned into money, and to be divided equally 
between ah such of his said grandchildren, 
and the children and child of any such grand- 
child as might then be dead, leaving lawful 
hsxLQ, such children or child to take only bis 
or their parent’s share; and if there should 
be only one such grandchild who might live 
to attain the age of twenty-one, then upon 
trust for such grandchild, his or her heirs, 
executors, etc.: — Held, that the bequest was 
confined to the children of the grandchildren 
who should be living at the death of all the 
testator’s children ; and that the children of 
a grandchild who died in the lifetime of some 
of the testator’s children did not take any 
interest under his will. if the bequest 

was not void for remoteness. Smith v. Barr, 
a Y. &: CoH. 328; 8 L. J., K S., Bxch. Eq., 46. 

i 6. Hift by a testator of his real and per- 
sonal estate to his wife for her life, and the 
' ’ ^ be equally divided between her 

^ OTTOOW imd sisters, and, in case any of them 
should; be dead at the time of her decease, 

; ; ; sneli issue tp sfend In their 

5. li f* 7 *p[eld^ tltet the 'brothers, and 


wife, were entitled to shares in the residue. 
Gray v. Garma% 2 Hare 268 ; 12 L. J., H. S * 
Ch.,269; 7 Jur. 275. 

6. Testator gave 5,0002. stock to his sister 
for life; and at her decease the stock was 
to be equally divided among the testator’s 
nieces, E. T., M. R. R., P. B. B., M. A. G. E., 
and A. L. R , or the siirvivois of them. And, 
after bequeathing another legacy, the testator 
directed that the remainder of his property 
should be dii^ided into two equal shares, of 
which he gave one to his niece M, R. E., and 
the other between Ms nieces E. T. and P. R. B. 
The will then contained the following clause i 
“ In case my niece E. T. should not sun ive 
me, her child or children are to inherit what I 
have bequeathed to her ; and the same of any 
other of my nieces who may marry and leave 
children ” : — Held, that the words of survivor- 
ship occurring in the gift of the 5,0002. stock 
to the testator’s nieces were to be referred to 
the testator’s death. Boyers v, Towsey, 9 Jur. 
575. 

7. Gift for life followed by a gift to the 
surviving children of B. and 0., *‘or their heirs 
and assigns ” : — Held, that Cripps v. Wolcott (4 
Madd. 11) did not apply, and that the period 
of survivorship was the death of the testator. 
Be SopMm, 2 Hem. k M. 411. 

Held, also, that the “heirs and assigns” 
could not be read next of kin, and that all who 
survived the testator took vested interests. 
Ih, 

8. Survivorship as to a class, in a gift after 

the death of the tenant for life, referied to the 
death of the testator, ancl not to the death of 
the tenant for life. Mmm v. 26 Beav. 

81. 

Gift to A. for 11 te, and after her decease to 
“the siir'^i\ing children of B. and 0., except 
the youngest son of B.,” who was to have 302. 
to hib .share more than the other. The will 
proceeded : “ Should either of these children 
die, leaving no issue, his or her share to be 
then equally divided amongst the suivivors 
— Held, that the children of B. and 0. took 
vested interests at the death of the testator in 
remainder expectant on the decease of xV., with 
a gift to the survivors in the event ot any one 
dying without issue in that internal. Ih, 

9. A testator gave bis residuary estate upon 
trust to pay to A. an annuity during her life, 
and to accumulate the surplus income till the 
expiration of six months after A.’s death, and 
then to divide the residue and accumulations 
into as many shares as there should be children 
“ living ” of A. and of B., who should have 
lived to attain twenty-one, or in case of any of 
them being dead under that age who should 
have left issue, and pay and apply one share 
to each of the children of A, and B. that 
should have lived to attain twenty-one, and to 
their respective exeohtors, administrators, and 
assigns, and one share to the issue qf each 
child who should have died under tha"^ age, 
leaving lawful issue Held, that the f brd 
“living” was not referable to tire of 
distribution, but to that of the testatei'^^4aa, 


WILL— Gifts to Suevivobs, 


8031 


tors, etc., in equal shares as tenants in common, 
and not as joint tenants; but if any such 
children should die under twenty-one, their 
shares to be in trust fcr the sui\i\ois, and 
other or others of them, the said children 
of B., and the said A., living at the decease 
of C., and his and their respective heirs, ex- 
eentors, etc., in equal shares, as tenants in 
common, and not as joint tenants, so and in 
such manner that the children of B. attaining 
twenty-one, and surviving 0. and the said A., 
in case A. survive C., should take equally her 
capital : — Held, that A. suniving the testator, 
and dying in the lifetime of C,, took neverthe- 
less, with the childien of B. who survived 
0., a vested sbaie in the residuary estate. 
Fallmer v. Grace, 9 Hare 282. 

1, A testator devised and bequeathed his 
residuary estate in trust for his widow for 
life, and at her death to sell and pa}", 
assign, or transfer the moneys arising there- 
from to the testator’s four children by name, 
equally to be divided between them, share 
and share alike, “ or equally to divide the 
aforesaid effects between the survivors of” 
his children, immediately after his wife’s 
decease, in case the youngest of the said 
children for the time being should then have 
attained twenty-one years ; but if the youngest 
should not then have attained twenty -one 
years, the testator directed the trustees^ to 
receive the annual inteiest, produce, profits, 
and proceeds of the trust moneys, and pay 
and apply so much of the interest as should 
arise from the equal share of each child in 
the maintenance and ad van cement of each 
such child as the trustees should deem ex- 
pedient : — Held, that there was a clear^ gift 
to the children equally, that the provision 
as to survivors was not sufiiciently clear to 
control it, and that consequently^ all the 
children took vested inleiests, which weie 
not ^vested by their dying in the lifetime 
of the widow. JBlackmore v. SneCf 1 Be G. k 
J. 465 

% S. gave all his hereditaments to his wife 
for life, or until her second marriage ; and 
after her decease or marriage to trustees to 
sell and dispose thereof, and the money to 
arise therefrom he directed should be con- 
sidered as part of bis peisonal estate. After 
bequeathing legacies to his sons, he gave to 
his three daughters, S., E„ and C„ 600/. each ; 
and after directing that his wife should be 
permitted to cairy on the farming business 
during her life or widowhood, the testator 
directed that if she should marry again, his 
trustees should sell his effects, pay her a 
certain sum out of the produce, and the resi- 
due thereof unto and amongst all his children 
living at his decease (except A), in equal 
shares and proportions, with benefit of sur- 
vivorship and accruer among them in the 
event of the death of any one of them with- 
out issue . But in case G. 8. should continue 
Ms widow, then he directed his effects to be 
sold at her death, and gave the produce thereof 
amongst all Ms children living at his de- 
cease (except A.), in equal shares and pro- 
portions, with benefit of survivorship and 
among them. All the residue of Ms 
■ ( estate not disposed of he gave unto 
t all Ms children (except A.), in 
; and proportions, with the usual 



benefit of survivorship and accruer among 
them. And as to the legacies given to his 
daughters, S,, B., and C., he directed that in 
case any one of them should die under 
twenty-one without having been married,^ the 
legacy of such one should be eqiially divided 
amongst all his surviving children living at 
his decease (except A.), in equal shares and 
propoitions, with benefit of survivorship and 
accruer among them. C. S. survived her co- 
executors, and died a widow and intestate in 
1854. The testator left eiaht children sur- 
viving, including A. All attained the age 
of twenty-one, and his daughters, S,, E., and 
C , married. E. died in leaving her hus- 
band surviving, who subsequently married 
again, and died in 1854. The plaintiff, as 
the executor of this husband, claimed his first 
■wife’s share of the testatoi’s estate and resi- 
due. On bill for the administration of the 
estate, the Court held that the three daughters 
took absolute inteiests in the property. G&oek 
V, Slater, 3 Jur., N. S., 881. 


(&) Death of Tedaior rehere Teimnt for Life 
Predeceases Mm, 

3. A testatrix bequeathed her property to 
her mother for life, and at her decease gave a 
legacy of 200/. to A., directing that then the 
residue should be equally divided between 
her surviving brothers and sisters: — Held, 
that the word “suniving” referred to the 
period of distribution, and the mother having 
died before the testatrix, that the brothers 
and sisters liiing at the death of the testatrix 
were entitled to the benefit of the gift, and 
that there was in the events which happened 
no bequest to the brothers and sisters w) 0 
died before the* tisiatrix. Spurreltv, Spwrdl, 
11 Hare 54 ; 17 Jur. T55 ; 23 L. J., Oh., 1076; 

1 W. B. 322; 1 Eq. Eep. 192. 

IVhere there is a gift to several persons, or 
the survivors of them, after the determination 
of previous life estates, the period of distribu- 
tion of the fund is the period of ascertaining 
the persons in whom the fund vests. Ih, 

(c) Period of MrUion, 

4. Legacy after limitations for life, and in 
default of children to be paid equally betwomi 
two persons, or the whole to the survivor of 
them:— Held, not vested till the time of 
division. Daniell v. Daniell, 6 Ves, 297. 

5. Gift of real and personal estate, after a 
life interest to the testator’s widow, to trus- 
tees to be converted into money, and divided 
among several persons named, and the sur- 
vivor or survivors of them. Those only are 
entitled who survived the widow, JSogMm^ v. 
l^iigreme, 1 Jac. & Walk, 146, 

6. Words of survivorship are to he referred 
to the period of division and enjoyment, un- 
less the contrary Intent he especially shown* 
Cfipps V. Woleoit, 4 Madd. 11, 

7. A testator bequeathed the residue of hxs 
personal estate to Ms widow in trust, to apply 
the interest and proceeds for her own use, 
and after her decease he gave what should be 
remaining of sueh residuary moneys unto and 
equally amongst all the dat^hters of % B. and 
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their issne, with benefit of survivorship and 
accrner. T. B. had three datighters living at 
the testator’s death. One of them died with- 
out issue m the lifetime of the testator’s widow 
The two others survived the widow, and had 
issue living at her death:— Held, that the 
parties only in existence at the time when the 
property to be taken was to he ascertained 
were entitled, and that the two surviving 
daughters at the widow’s death were abso- 
lutely entitled. Gibbs v. Tai±S Sim. 132: 5 
li. J., N. S., Ch., 344. 

1. Upon a bequest to one for life, with 
remainder to two others, with clause of sur- 
vivorship between the latter, « if one or the 
other should die ” : — Held, that the survivor- 
ship had reference to the death of the tenant 
for life, and that one of the remaindermen 
having survived the testator, hut piedeceased 
the tenant for life, the surviving remainder- 
man was entitled by survivorship. Wkitton v, 
Wieli^ 9 Beav. 368. 

%. Testator bequeathed his residuary estate 
to his wife for life, after her death to‘his son 
and daughter, and their respective issue, with 
benefit of survivorship unto and between his 
said children, or their issue respectively:— 
Held, that the survivorship was to take place 
-only in the event of death and failure of issue of 
the son or daughter happening during the life- 
time of the testator’s widow, and that upon her 
death the son and daughter were absolutely 
entitled. Turner v. Capel^ 9 Sim. 158. 

3. Devise and bequest of real and personal 
•estate to trustees upon trust (subject to certain 
legacies and annuities) for A, lor hfe, and after 
his decease upon trust to convey, assure, and 
pay the whole of the said real and personal 
estate to and amongst the children of A. and 
the issue of such children. But in case A. 
should die without issue, then to pay and 
distribute the same equallv amongst all and 
every the childicn of B. and C. and the sur- 
vivors of them ; but, in case any such children 
should be then dead, leaving issue of his, her, 
or their body or bodies lawfully begotten, then 
such issue to hav e as well such original share 
or shares as the father or mother of such issue 
so dying would have been entitled to if then 
living, as also such other share or shares thereof 
as the father or mother of such issue so dying 
might hav e been entitled to by survivorship or 
otherwise. A. survived the testator, and died 
without issue Held, that the period of the 
survivorship of the children of B. and C. is not 
to be refeired to the time of the death of the 
testator, but to that of the death of A., beino- 
^he period of distribution; and that the children 
of B, and C., living at the date of the will, and 
those bom after that date and before the death 
of A., were entitled to the real and personal 
estate, with survivorship between them in case 
of the d^th of any such children without issue 
before the d^th of A., the children of such of 
the SMd children as died before A., leavine 
issue, being substituted for the original W 
|W8. JBuekle v. FawoeU, 4 Hare S36 ; 9 Jur. 

A bequeathed his personal estate 

j 1*’ to a 


maintenance and support of the surv ivors. Ail 
the nephews and nieces survived both the 
testator and his widow. One of the nieces 
then died Held, that her share did not be- 
come undisposed of, but that she by siuviving 
the testa toi’s widow had become absolutely 
entitled to it. Clarke v. GouM, 7 Sim. 197. 

^ 5. A testator, after various bequests, gave to 
his wife, for her life only, all his remaining 
estates, and also gave her all his capital 
in trade, with three-quarters of the profits 
arising therefrom, for her life ; but, neverthe- 
less, in trust at his death for his then surviving- 
children, share and share alike, independent 
the rental of his said estates, which he gave 
and bequeathed to his surviving female children 
to be paid to them as he directed. The testa- 
tor then proceeded thus : « On the decease of 
any of these childien, should they die without 
issue lawfully begotten, that share to fall to the 
lest, and so on to the last female child ; but 
should they marry and have children, then 
their share to go to the said child or children, 
and from my last female child to the males of 
my body lawfully begotten, with the same 
restrictions as before expressed, and to the 
heirs and assigns of the last of them.” One 
of the testator’s daughters, after his death, 
married, and died in the lifetime of his widow, 
leaving children -.—Held, that such children 
did not take any interest undet the will, the 
word “surviving ” having reference to testator’s 
widow s death, and not his own. Wordswortk 
y. Wood, 1 H. L. Oa. 129 ; 11 Jur. 693. Affirm, 

^ ^ ^ L. J., N. S., 

Ch., 29;3 Jur.453;i<f. 1142. 

6. Where there is a gift to one for life, 
and after her decease to be equally divided 
between ^ three persons and the survivors of 
them, it is a gift vested subject to be divested* 
depending upon a special contingency, which 
not oecuriing, it was not vested ; and there- 
fore two out of the three peisons dying in 
the hletime of tenant for hfe, that one who 
suiviv’’ed her took the whole, ^owi/er v. Our- 
mil, 2 W. 11. 328. 

7. A testatrix by her wuli gave thus, «to 
my sister C. N.’s surviving children 30? each 
she then gave to 0. H. thus, “ the interest of 
my funded property for and during her natural 
life, and after her decease such property to 

, divided between her survivin®" 
children ’ :— Held, that though on the con- 
struction of the word “ surviving ” in the first 
clause the period of vesting and distribution 
was referable to the death of the testatrix, 
yet that the period of vesting in the last 
clause wras to be referred to the death of 
o. N,, and that ^ those children who survived 
T^* entitled JVeatImm v. Meed, 3 

809^’ 22 L. J., Ch., 

8. A testatrix made a gift to her daughter 
U h. to be paid to her yreekly for “ her mitnral 

lire, ana irom and immediately after her de- 
cease she directed the same to be divided 
among “ her surviving children that 

the remainder was to the ohlldreh who Sur- 
vived U S. .^6* PriUlmrds Trusts, 3 Drew. 163. 

property to his 
mte for life, and proceeded thus : “ At the 
decease of my wife, I leave the lastruan 
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and children^ of my deceased brother I. B., 
the widotv^, if surviving, to have an equal 
share with the children ” :—Held, that the 
survivorship had relation to the death of the 
tenant for life, and not of the testator ; and, 
secondly, that the childien took in Joint 
tenancy. Me^keth v. Magennis, 27 Beav. 395. 

1. A testator gave all his real and personal 
property to Ms wife for life, and he gave a 
sum of stock to his five cousins by name, or 
the survivois of them, to be equally divided 
between them, and to be paid as" soon as 
possible after the death of bis wife : — Held, 
that, following the rule in Crljgps v. IVoIoott 
(4 Madd. 11), the survivorship must be refen ed 
to the death of the testator’s wife, so that one 
of the cousins who survived the testator, and 
died in the lifetime of his wudow, took nothing. 
Jffeam v. Balter^ 2 Kay & J. 383. 

Held, also, that “survivors” must be con- 
strued to include a sole survivor, so that 
where only one of the legatees survived the 
widow such survivor took all the stock. Ih 

2. A testator bequeathed a fund in trust 
for his sister A. for life, and after her death 
to be divided between the children of his 
sisters, B., C., and D., who should survive 
the testator, such children taking stir2Jes 
“ with benefit of survivorship among members 
of the same family ” : — Held, that the latter 
words of themselves meant survivorship at 
the death of the tenant for life, and could 
not be otherwise interpreted by comparison 
with other bequests in the same will, showing 
an intention that those bequests should not 
go over if the legatee had children. Be 
CmwUU, 8 De G. M. & G. 480 ; 2 Jur., N. S., 
892, 

3. A testator gave ceitain dividends to his 
son, and at his death to bis (the testatoi’s) 
surviving daughters and their lawful oifspiing. 
The testator left his son and also four daugh- 
ters him surviving. The will was attested by 
two of the daughters, and of these two one 
died in the son’s lifetime, and the other sur- 
vived the son: — Held, that the period for 
ascertaining the survivorship was the death 
of the son ; that the word “ olfspiing ” meant 
'* issue,” and that therefore the daughters t ook 
absolutely as joint tenants, Tomq v. Davies^ 

9 Jur., N. S., 399 ; 32 L. J., Oh., 372 ; 11 W. K. 
452; 2I)r.&Sm. 167. 

4. A legacy to A. for life, and at her death 
to be equally divided between her two sons 
(who were named), or given to the survivor 
of them ; the survivorship has reference to 
the death of the tenant for life. Naylor v. 
Molson, 34 Beav. 571. 

6. A testator bequeathed a house, described 
as a copyhold, to his wife for life, “and at 
her death to be disposed of for the benefit 
of his surviving children, share and share 
alike.” The bouse was, in fact, leasehold: — 
Held, that only those children who survived 
the widow were entitled to share in the pro- 
ceeds of the house, TJhom^$o% v, Thompson^ 
29 Beav. 654; 7 Jur., H. B., 1263; 9 W. E. 
728. 

(if) BeHod of Division mhere Severed Life 
Interests, 

6. A testatrix bequeathed stock to T. F. I 
and J* for their lives, and from and after ^ 


LnyiAifk .If 4, 


their decease to the surviving children of the 
said T. F. and J. S., share and share alike : — 
Held, that the childien living at the death of 
the^ survivor of T. F. and J. S. were alone 
entitled, and that they tookj??^r eagnia and 
uoitper stirpes. Stevenson v, GuUan^ 18 Beavv 
590. 

7. Devise to trustees in trust to pay the 
yearly produce to A. and B. in equal shares 
for life, with survivorship in case of the 
death of either “without issue” But if 
either should die “leaving issue,” then her 
part to be paid to her “ childien ” equally ; 
and after the death of both A. and B., to 
convey “to the beiis of the body” of A. and 
B., share and share alike, or to the surv ivors, 
and if but one, then to such “only child.” 
There was a gift over if A. and B. should die 
“without issue Held, the children took 
as purchasers, and that a child of A. which 
surv ived its parent but died m the lifetime of 
B. was entitled to a share. Gummoe v. IIowes\ 
23 Beav. 181 ; 3 Jur., N. S., 176; 26 L J., Ch., 
323 ; 5 W. H 219. 

8. Bequest to A , and at his death (with 
certain exceptions) to B , and at hei decease 
to be divided amongst four named jiersons, 
“or as many of them as may be living”:— 
Held, that those only took who survived both 
A. and B. Knight v. Poole, 32 Beav. 518. 

9. Devise of lesidue to the testator’s wife 
for life, then to his daughter A. ; upon her 
decease equally between his suiviving brotheis 
and sisters and those of his wife. The wife 
and daughter survived the testator, but the 
daughter predeceased the widow. Borne of 
the brothers and sisters predeceased the 
daughter; the othem survived her, but pre- 
deceased the widow; — Held, that the worda 
“surviving brothers and sisters” rcfeired to 
those who should survive the last living 
tenant for life, and that, in the events that 
happened, there was an intestacy. Howard 
V. Collins, 5 L. R., Eq., 349. 

10. The period for ascertaining the survivoi- 
ship among a class of legatees is the lime 
for the distribution of their legacy, unless 
the testator has himself otheiwise directed. 
Draheford v. Braltcford, 11 W. R. 977; ^ 
L. T., N. S., 10 ; 33 Beav. 43. 

Where a testator left all his unfunded 
pioperty in cash, bills, Jewels, plate, furniture^ 
etc., to his widow; and bequeathed the in- 
terest on his funded propeity to his widow 
for life, and then to H. for his life, at whose 
death the principal was to be equally divided, 
amongst H,’s surviving legitimate cMMren 
and the testator’s niece and grantldaughter, 
R, H. died in the lifetime of the widow ; R. 
died in the lifetime of the testator, and two 
of the surviving childien of H. died in tho 
lifetime of the testator’s widow:-— Held, that 
the survivorship had reference to the death of 
the brother only. Ih, 

11. Under a bequest to two successively for 
life, with remainder to the survivors of a 
class:— Held, that the survivorship had re- 
ference to death of the last tenant for life. 
Be Jho?, 35 Beav. 163. 

Bequest of successive estates for life in 
residuary personal estate to the widow and 
sister of the testator, and after the death of 
the sister a direction to divide the residue 
among the testatoris surviving brothers and 
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sister and ibeir cMldrsn, The widow snr- 
vl?ed the sister and brothers of the testator. 
Two of the brothers left issue Held, that 
the class of persons to take was to be ascer- 
tained at the death of the widow, and that 
they took per eo>pita. S. 0, 6 N. B. 374; 11 
S., 735; 13 W. B. 1013. 

1. A will contained a gift of the residuary 
estate to trustees upon trust to divide the same 
among all such of the testator’s daughters as 
should be Ihing at his death, and the trustees 
were directed to invest the share of each 
daughter and pay the income to her for life, 
with remainder to her children, and remainder 
in default of issue to the testator’s “other 
daughters or other daughter surviving”:— 
Held, that the period of survivorship referred 
to the death of the daughter whose share was 
to be distributed. Beeliwith v. BeeJnvHJi, 46 
L. J., Ch., 97 ; 86 L. T., K S., 128 ; 25 W. R. 
282* Reversing 25 W. B. 6. 

(e) Mule i% Case of Gifts of Meal Bstate. 

2. The word “ survivor’’ in gifts of personal 
estate may be taken as referring to the period 
of distribution. It is not equally settled that 
with regard to real estate it applies to the 
determination of the prior limitation. Taaffe 
V. Coumee, 10 H. B. Oa. 64; 8 Jux., B. S., 919 ; 
6 L, H. a, 666. 

The benefit of survivorship may be given to 
those who have life interests as tenants in 
common. Ilh 

In gifts of personalty the word “ survivor ” 
is considered as referring to the period of dis- 
tribidion ; and if the same rule were applicable 
in respect of real estate, it would be i eferred 
to the determination of the prior limitations ; 
but the law in respect of real estate is unsettled. 
Ik 

3. A testator gave real estate to his wife for 
life, and directed that after her deal hit should 
be divided, share and share alike, amongst 
twelve persons mentioned by name, “ or th<^ 
survivors of them.” All those person s survi ved 
the testator, but some of them died before the 
widow;— Held, that the rule laid down in 
CHj)j)s V, JVoleott (4 Madd. 11) applies to real 
as well as personal estate, and that the estate 
belonged to such of the twelve persons as 
survived the tenant for life. Me Grepson, 2 
Be a J. & S. 428 ; 5 N. R. 09 ; 10 Jur., N. S., 
1138; 34 L. X, Oh., 41 ; 13 W. B. 193; 11 L. T., 
H* S., 460. Reversing 4 N. E. 222. 


5. Crifts Expressly Contingent. 

(us) IVketlier to Meath of Timant for Life or 
lapjpenkhff of Mmnk 6034. 

(k) Gift to a Clms to he at Twenty -oMi 
after a Mfe Interest with Bemfit of 
BmwkOfsMf inter xe, 8037. 

{$) Mireot Gift at Tmenty-om, 8038. 

W Gift m a (kmtvn^emy to a Class of Sur* 

^ ^ mors^ 8039. 


survivorship on death, not having issue, to the 
death of the tenant for life. lemur v. Jenour^ 
10 Ves. 562. 

5. W. devised all his real and personal estate 
to R. and E. during their lives, and after their 
deaths he devised “ the whole of his estate unto 
the seven children of B. and E.,” to be equally 
divided amongst the survivors or survivor of 
them, share and share alike ; and should any 
of the children die leaving issue then the share 
of him so dying to be equally divided among 
such issue, the surviving parent or parents of 
such children leceiving the interest of such 
share until the youngest should attain twenty- 
one. The seven children survived their 
parents : — Held, that they took absolute in- 
terests in the estate as tenants in common in 
fee. Bird v. Swales ^ 2 Jur., N. S., 273 ; 4 
W. R. 227. 

6. Bequest to A. for life, and after her 
decease to eight persons in equal shares, their 
interests therein to be v ested from the time of 
the testator’s decease ; and in case of the death 
of any of the eight legatees before the tenant 
for life, the share or shares of him, her, or them 
so dying to be paid to the survivors or survivor 
equally. The eight residuary legatees survived 
the testator, hut all died before the tenant for 
life: —-Held, that survivorship was to be referred 
to the death of the tenant for life; and that 
as none of the residuary legatees survived her, 
the divesting clause had no operation, and each 
of the residuary legatees took Ms original gift. 
Ifarriott v, AMI, 7 E. B. 478 ; 38 L. J., Oh., 
451 ; 37 W. B. 569 ; 20 L. T., N. S., 690* 

7. Immediate gift to four residuary legatees 
and devisees in equal shares, “ with benefit of 
survivorship” in case any of them should die 
without issue ; and in case any of them should 
die leaving children, then the share, whether 
original or accruing, of each so dying to go to 
such children ; — Held, that the clause of sur- 
vivorship, and the limitation over to children 
of the legatees, w^ere not confined to the life- 
time of tliG testator, and intended merely to 

I guard against lapse ; and that the residuary 

' legatees did not upon surviving the testator at 
once acquire absolute indefeasible interests in 
their shares. Bowers v. Bowers, 5 L. B., Ch , 
244 ; 39 L. J., Gh., 351 ; 18 W. B. 301 ; 23 L, T., 
H, S., 35. Reversing 21 L. T., N. S., 134 ; 8 
h. R., Eq,, 283; 38 L. J., Ch., 596; 17 W. B* 
1004. 

8. A testator, by will, made in 1851, having 

directed his executors to invest his personM 
estates, after payment of Ms debts, upon trusts 
therein expressed, thus proceeded : “ As to 
6,000if., or the stocks, funds, or securities upon 
which the same shall be from time to time in- 
vested, upon trust to pay the dividends, interest, 
and produce thereof unto my wife for and during 
the term of her life, to and for her own abso- 
lute use and benefit ; and from and after her 
decease, upon trust to pay, transfer, and assign 
the 5,0001, or the stocks, funds, or securities 
upon which the same shall be invested, between 
my son B* and my grandson in equal shares 
and proportions ; and in case of the death of 
either of them in the lifetime of my wifi 
upon trust to pay the whole of the I 
and interest as aforesaid unto the s 
them, E. and A,, his executors, ad 
** die4,i%tp:iie SfewCsq., 

Bleld (reversin^ll 
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8 W» B. 267), that A. was absolutely entitled 
to the whole fund, subject to the life interest 
of the widow. TF/iite v* alter 6 Jur., N, 8., 
691 ; 29 h. 9 ,, Gh., 67T ; 8 W. K 533 ; 2 Be G. 

F, & J. 65. 

1. A testator bequeathed to trustees 8002. 
upon trust to invest and pay the income 
equally amongst Ms four daughters, A., B., C , 
and B., for their lives, to their separate use ; 
and in case of the decease of any or either of 
them, leaving issue of her or their body or 
bodies, then he bequeathed one-fourth of the 
said principal sum to be equally divided 
amongst such issue, and if but one to such one 
only ; and in default of issue, then the share of 
her or them so dying he bequeathed to the 
survivors of them equally, and if but one to 
such only. By a subsequent clause in his v ill, 
the testa*tor directed that, in case any or either 
of his childicn, to whom or to whose bene lit 
any legacy or bequest was given by his will, 
should die before such legacy or bequest 
should ha\ e become vested in her or them, leav- 
ing lawful issue, then such legacy or bequest 
should descend to and become the property 
of such issue. A, died before the testator, but 
after the date of the will, leaving issue, and B. 
survived the testator and died without issue : 
-Held, that, by the effect of the subsequent 
clause in the will, the issue of A. were entitled 
to participate with 0. and D., the surviving 
thildren, in the one-fourth share gi\en over m 
the event of the death of B. without issue. 
WlUefts V, Willetts, 7 Hare 38 ; 17 B. J., N. S., 
Oh., 457 ; 12 Jur. 670. 

2. A testator gave certain property to trus- 
tees upon trust for his widow for life; and 
after her death diiected the same to be sold, 
and the piooecds divided into two equal shares, 
one of which he gave, in five equal si tares, to 
A., B., C., B.,and B., and directed that, in case 
of the death of any or either of them before 
the widow, their respective shares .should go 
to their respective husbands or wives, if any, 
and if not, then to their children, and, in 
failure of children, to the survivor.s of^ them, 
share and share alike. He gave thercsKlue of 
the other moiety, after payment of a legacy, 
as follows: “To F., 0., H., I., and H., and in 
case of the death of any or either of them, 
then their respective shares to their children, 
if any, and if not, then to the survivors of them, 
share and share alike ” Held, that the second 
moiety was given to F., G., H., I., and K., in 
five equal shares, as tenants in common ; held, 
also, that the wmrds “ in case of the death,” in 
the gift of the second moiety, meant in case of 
death before the period of distribution, and 
applied to death in the testator's lifetime as 
well as to death after the decease of the 
testator, but before the decease of the tes- 
tator's widow ; held, also, that, although F. 
was dead when the will was made, the gift in 
favour of her children took eSoct ; held, as to 
each moiety, that the share of each legatee 
who died before the period of distribution 
vested absolutely in such of his children as 
were living at the death of their parent, or at 
the death of the testator, whichever last 
happened. G. died a bachelor in the testator’s 
Ifimme, leaving H., I,, and K. surviving him. 
K* died in the testator’s lifetime. K, survived 
th# testator, but died before the period of dis- 
Mteiiion* I. survived that period 


! 


that under the gift to the survivom G.’s share 
was divisible in moieties between I. and the 
personal representatives of K. Ire v. A7m<7, 21 
L. J., H. S., Ch., 360 ; 16 Jur. 489; 16 Beav. 46. 

3. Under a direction, that, after the decease 
of A., a fund should be transferred to A. B. 
and 0. B., or the survivor or survivors”: — 
Held, that A. B., who survived C. D-, but died 
in A.’s lifetime, was entitled to the whole, 
Antrohis v. Hodgson, 16 Sim. 450 ; 18 L. J., 

N. S., Gh., 93. 

4. Interest of legacy to A. for life, remainder 
to B. and G., or in oabe one should die, living 
A., then to the survivor. B. and 0. both die 
ill the life of A. ; the legacy was vested, and 
went to the survivor. Seurdold v. Homes, 3 
Bro. G. G. 90. 

5. Bevise of real estate to three daughters 
for lile, and after their decease to throe 
grandchildren as tenants in common in fee ; 
and in case of either of the grandchildren 
(lying in the lifetime of the daug iter, the 
share of them so dying to be “ tiansferrod ” to 
the survivors,” and if only one shonltl be 
living, then to him or her so “ surviving.” The 
survivor of the dauohtors outlived the three 
grandchildren: — Held, that the survivorship 
had reference to the death of the last tenant 
for life, and not to a .suivivoiship between the 
grandchildren; that the div esling clause never 
took effect, and that on the decease of the 
survivor of the three daughters the heirs of 
the three grandchildren took as tenants in 
common in fee. LltihJoJins v. Hotiseliold, 21 
Beav. 29. 

6. A. gave his residuary estate, upon trust, 
that the whole should, on his youngest child 
attaining twenty-one, be valued, and speci- 
fically divided into three equal jiarts lor his 
widow and two daughters respectively, and 
at the death of the widow her share was 
to be equally divided between the cUughtens, 
with a proviso, that if either of the daughters 
should die before such division of the pioperty 
should have been made, leaving no suiviving 
issue, then the part of the elect ased shcmld be 
given to the suiciding sister; but it cither 
should die and leave surviving issue, the part 
of her so dving should be equally divided 
among''! her surviving children. The income 
to go to the suppoit of the widow and children. 
Both daughters having diedbcfoie the widow : 
— Held, that the real and personal residuary 
estate of the testator had devolved on the two 
daughters in equal moieties, subject to the 
widow’s life interest in one-third thereof. 
Mt^ddmn v. Chapman, 1 John. & H, 470. 

7. Bequest after a life estate to A., B., and 
0. equally; “ or, in case of the demise of each 
or either of them, to be divided between the 
survives and survivor, or their representa- 
tives,” All three died in the life of the tenant 
for life Held, that this being an alternative 
gift, their representatives were entitled to the 
fund. P<ige v. May, 24 Beav, 323 ; 3 Jur., H. S.» 
1047 5 27 L. J„ Ch.. 242 ; 5 W. E. 840. 

8. A married woman, having power to dis- 
pose of 1,6002., by her will gave the interest 
of it to her husband for his life, and directed 
that, after his decease, the principal should 
be divided equally between the five daughters 
of her sister B. ; and if any of them should 
die during her husband’s lifetimCf leaving 
issue, that the respective issue of such de* 
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ceased daughters should have equally divided 
among them their mother’s share ; but in case 
anvof them should die during her husband s 
lifetime without lawful issue, that the liSOOZ. 
should he divided, share and share alike, 
umoBg the surviving daughteis -.—Held, that 
the word “ surviving ” had leference to the 
testatrix’s husband ; and therefore, as all the 
daughters died in his lifetime, and only one 
of them left issue, that four-fifths of the 1,5004. 
were undisposed of. Watsofh v. England, 15 
Sim, 1; 9dur.B48. 

1. A testator bequeathed his residue to his 
widow for life, with remainder to his nephews 
and nieces living at her decease, and he 
substituted their children for any who should 
die in her life. But if any of the nephew^s 
and nieces should die in the life of the wife 
without having any child “then living,” he 
directed his share to go to the survivors of 
the nephews and nieces. A nephew died 
without children, in the life of the widow •— 
Held, that Ms share did not go to the survivors 
at his death, but the snivivors at the death 
of the widow. Esses: v. Clement, 30 Beav. 

% Gift by a testator to his widow, for Me, 
and after her death amongst his four children, 
naming them, as tenants in common ; but if 
any of his cMldren should die before his, her, 
ox their share or shares should become payable, 
leaving issue, then such issue to take his. her, 
or their parents’ share or shares; but if any 
one or more of his children should die be- 
fore his or her share or shares should be 
payable, leaving no lawful issue, then such 
share or shares to devolve and go to his 
hurvbing child or children Held, that sur- 
vivorship was not to be referred to the peiiod 
of distribution, but to the time of the death 
of the legatees dying in the lifetime of the 
widow, V. Memtt, 11 Jur., N. S., 

820; 13 W. ll 856 ; 13 L. T., N. S., 00. 

3/ Bequest of 3,0004. to trustees, upon tmst 
to invest same either in a purchase or at 
interest, and pay interest to testator’s wife 
during her life, and after her decease to divide 
the whole, principal and interest, <* among his 
four children, share and share alike, and the 
survivors of them, but not before they should 
liave respecthely attained the age of twenty- 
one ye.urs, or days of marriage.” C , the plain- 
tiiTs wife, ivlio was one of the four children, 
attained twenty-one, but died in the lifetime 
of her mother. * Trustees laid out greatest pari 
of the money in the purchase of freeholds and 
copyholds, and lent another part on bond : — 
lleid, that C. had a vested interest, and that 
sun Ivors meant such as should be living at 
the death of the child before twenty-one, and 
not such as ivere living at the death of the 
mother, and that representative of 0. was 
entitled to a fourth of the bond, and a fourth 
of the whole in government securities, and 
which had not been invested in land. Weedon 
v.Ab44,2 Atk. 124. 

4. A testator devised all his real and per- 
■ sonal estate to his wife for life, and after her 
decease to such of his children as should be 
then living, their heirs, executors, admini- 
strators, and assigns, share and share alike, 
as tenants in common, with benefit of sur- 
vivorship, incase any died, without issue under 
tw^ty-one; 


leaving lawful issue, the testator willed that 
such issue should take their father’s or 
mother’s share. The testator left several 
children, of whom one only, a son, survived 
the wife, hut one of the others, a daughter, 
left issue Held, that the son was entitled to 
the whole property. Ea:^. Hunter, 3 Y, & 
Coll. 610. 

5. A testator, by deed of disposition accord- 
ing to the Scotch law, after giving annuities 
to three persons, went on to direct that “ the 
capital sums to be set apart to answer such 
annuities as and when the same should be- 
come tangible by the deaths of the^ said 
annuitants respectively, should he ^ paid ^ to 
and amongst seven persons mminaUm (being 
respectively the children of two of the annui- 
tants), and the survivors or survi\or of them, 
on the first term of Whit-Sunday or Martinmas- 
after their respectively attaining twenty-one 
or marriage.” Then followed a provision for 
maintenance of the legatees during minority, 
also a power of advancement as to one of the 
legatees, and then a declaration that in the 
event of the deaths of any one or more of 
the said legatees before the term of payment 
of their shares as aforesaid, leaving lawful 
issue, and such issue should be in life at the 
time their fathers and mothers would have been 
entitled to receive payment of their shares, 
had they survived, then the share of the 
parent should go to the issue Held, affirm- 
ing the judgment of the Court of Session, that 
the legatees had not a vested interest during 
the liletime of the annuitants, the survivorship 
s^ioken of having reference to the periods of 
the deaths of the latter. Pemson v. Casa* 
major, Mad. & E. 685. 

6. A hubhand gave moneys in trust to pay 
the income to his wife for life, on her death 
to divide the trust fund amongst his six 
childien, share and share alike, with benefit 
of survnoiship to be paid to them when the 
youngest survivor shall attain the age of 
twentvone Held, that the period of sur- 
vivorship was the death of the wife. WeUock 
V. Ostle, 21 W. E. 118 ; 27 L. T., H. S., 481. 

7. Bequest of a fund to three granddaugh- 
ters, in equal shares, for their respective lives, 
and afterwards to their respective issue ; and 
in case any of the three should die without 
issue, her share to accrue and survive to the 
survivois, and the accrued shares to be subject 
to the same conditions : — ^Held, that the sur- 
vivorship as to each share had reference to- 
the death of each granddaughter, and that 
on the death of the last surviving granddaug- 
ter without issue, her share fell into the resi- 
due. MviU V. Boddam, 28 Beav. 554 ; 6 Jur,, 
K. S., 573 ; 29 L. J., Oh., 738 ; 8 W. E. 490. 

8. A. gave a life interest in all his property 
to Ms wife, and, after her death, he directed 
that a|l his property in the funds or elsewhere, 
of every description, should be sold, and 
equally divided between his children, B., 0., 
B., B., and F. ; and he further directed that 
Ms executors should, upon dividing the whole 
of his said property equally as above dlreqw^ 
immediately lay out the whole of the montys- 
that would belong to B., E., and F., his above 
tliree daughters, as their shares of his said 

srty, in 3 per cent, consolidated annuitie 
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moxe^than tlie dividends dne upon tbeir re- 
spective shares. Bui in case of the marriage 
of all or either of his aforesaid daughters, the 
child or children of either of them bis said 
daughters that should oiitU\e their mother or 
mothers, should have his, her, or their mother’s 
shares at tbeir own dispobul, both principal and 
interest ; and in case of the death of one or 
more of his afoiesaid children that might die 
unman ied, his, her, or their shares and share 
should be equally divided among the sur- 
vive! s of the aforesaid children or their chil- 
dren ; and he gave and bequeathed unto his 
executiix and executor all the rest and residue 
oi his estate and effects, both leal and per- 
sonal, The testator’s widow died in 1838; 
and one of the daughters, who outlived the 
testator and the tenant for life, died without 
having been married :—Held (affirming the 
decision of the Court below), that the peiiod 
of division as to the daughters’ shares was, 
not the death of the tenant for life, but the 
deaths of the daughters; and that the gift 
over, upon dying unmarried, was not to be 
lestiicted to ^ing unmarried in the lifetime 
of the tenant for life. Jle WaBer\^ Tnist^ 16 
Jur. 702 ; 1 W. B. 408. Affirming 1 W. B. 33. 

1. A testator bequeathed a money fund to 
trustees, to be invested for his “ five daugh- 
ters, share and share alike, for their lives, and 
after the respective deaths of such of Ins 
daughters as should die without leaving issue, 
or leaving issue, if such issue should die under 
twenty-one years, to divide the fitth part or ! 
share of each of his said daugbiers who ^ 
should so die without leaving lawful issue as 
aforesaid, in the following manner : “ imme- 
diately. or as soon as conveniently can be 
after her decease, unto and amongst my son 
George and the survivors of them my five 
daughters, share and share alike, to whom I 
do give and bequeath the same accordingly, or 
to their respective personal representatives”: 
—Held, that the word “ survivors” leferrcd to 
the death of the tenant for life whose shaie 
was to be divided. Me Bate^ or Me Bate's 
Tmst, 11 W. E. 768 ; 9 L. T., N. S., 226 ; 2 
H. E. 265. 

On the death of the last suivivor of the five 
daughters without issue: — Held, that “per- 
sonal representatives” were to be construed 
in their ordinary sense, and her entire share 
was directed to be paid to the executors of 
George, the son. Ih. 

($) Gift to a Class io Ife Bald at Tmniy^-mie^ 
after a IJfe Interest mth Benefit of 
SimimrsM^ inter se* 

2. The word “survivors” in a bequest to 
children : — Held, upon the context of the will, 
to mean surviving so as to attain their re- 
spective ages of tw^enty-one. Crozkr v. Fisher ^ 
4 Euss. 398 ; 6 L. J., Ch., 118. 

3. A testator bequeathed the interest of 
S,0002. io his daughter for life ; and, after her 
death, he bequeathed the principal in trust 
for her children, in equal shares, to be paid 
to sons at twenty-one, and to daughters at 
that age or on marriage, with interest in the 
meantime for their maintenance, with “ bene- 
il of survivorship in the event of any of the 

children dying without issue”;— Hold, 

] the period of survivorship was limited 
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to the time appointed for payment ; and that 
theiefore a daughter of the legatee for life, 
who died in the lifetime of the latter without 
having been married, but having attained 
twenty-one, took a vested interest, which did 
not become divested by the survivorship clause. 
Tribe v. Nemland^ 5 He 0, & Sm. 236; 16 dur, 
286; 21 L. J., Ch., 283, 

4. On a gift, after a tenancy for life, to a 
class equally, with benefit of survivorship, 
upon their seveially attaining twenty-one, the 
sur\i\orship held to refer to the attaining 
twenty-one ; and the representatives of one 
who attained twenty-one, but died in the 
lifetime of the tenant for life, held entitled 
to a shaie. Knight v. Knight^ 25 Beav. 111. 

5. A testator gave a fund to tiustees upon 
trust to pay the income to A. during his life, 
and after the decease of A. leaving issue, upon 
trust to pay, apply, assign, and tiansfer both 
principal and interest to and amongst all and 
every the child and children of A., equally 
to be divided between them, and it but 
one, then to such only child, to be paid to 
them, if sons, at twenty-one, and, if daugh- 
ters, at that age or marriage, with benefit 
of survivorship ; and in case there should be 
no child or children of A. at the time of his 
death, or if all and every such child or children 
should die before attaining twenty-one or 
roairiago, then over. A. had eight children, 
ot whom three died infants in their father’s 
lilctime, two attained twenty-one and died in 
his lifetime, and three attained twenty-one 
and survived him : — Held, that the two chil- 
dren who attained twenty-one and died in 
their father’s lifetime took vested interests, 
and that their representatives were entitled 
to share in the fund along with the children 
who survived their father, Cor^neoh v. IVad'^ 
man, 7 L. B., Eq, 80. 

6. Devise of a sum of money to A. for life ; 
then to her danghteis and younger sons in 
such shares as she should appoint; and in 
default of appointment for the daugliters and 
younger sons equally, and to the survivors; 
and in case no daughter or younger son, or 
that they should die before twenty-one or 
marilage, then over Hold, that the portions 
vested in A.’s children at twenty-one, though 
they died in her lifetime. Salisbury v. Lamit\ 
Ambl.384; 1 Eden 465. 

7. A husband gave property to his wife for 
life, and after her death to their children, 
shaie and share alike, “ and the survivors and 
survivor of them,” to be paid on the youngest 
of them attaining twenty-one; with a gift 
over in the event of “such issue djing before 
majority”: — Held, that the survivorship was to 
be referred to the period of attaining twenty- 
one, and not to the death of the tenant for 
life. Alty V. Moss, 34 L. T.» K. S., 312. 

8. A testator bequeathed a reversionary 
interest, to which he was entitled on the death 
of a tenant for life, to such of the chiMren of 
his three daughters as should attain twenty- 
one, and directed their several shares to be 
paid on their attaining twenty-one, with 
benefit of survivorship Held, that a grand- 
child of the testator who survived the testator 
and attained twenty-one, but died in the 
lifetime of the tenant for life, was entitled 
to a share. Mmd v. Worsley, 14 Jur. 325. 

9. Bequest of stock to trusteed on trust te 
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testators sister for life, and after Jier death 
then to pay the stock to her chilOTcn, with 
u direction that the same should be paid to 
them in the manner therein mcntionec^ ana 
with a gift over in case there shomd be no 
child of his sister living at her death, the 
stock/ to be paid in the same manner and in 
the same proportions as was thereinbefore 
“ directed, had any or either of the children 
of” his sister “survived so as to have become 
entitled thereto ”:-^Held, that the word 
“survived” here meant survived the sister, 
and that consequently on the whole will the 
interests of the children did not vest until 
the death of the tenant for life, and a sole 
surviving child took the whole fund. Daniel 
V. &mset^ 19 Beav. 478. 

1. G.F. bequeathed his personal estate upon 
trust for the benefit of his wife for life, and 
at her death upon trust to transfer the same 
unto his three sons, G., W„ and S., or to the ] 
survivors of them, if they, or the survivors of ! 
them, should all have attained the age of 
twenty-one years ; but in case they should not 
have attained that age, upon trust to pay the 
rents, etc., for the maintenance, etc., of his 
said sons until they should have attained that 
;age, and then upon trust to convey the trust 
■estate to his said sons, or the survivors of them, 
as aforesaid; hut in case neither of Ms said 
sons should survive his said wife, then upon 
trust to dispose of the said trust estate as his 
said wife should appoint. G. F. died in 1818, 
leaving his wife and his three sons surviving. 
Each of the sons attained twenty -one, but G. 
alone survived his mother Held, that G.^ F. 
did not intend that any son dying in the life- 
time of the widow should have a vested interest. 
M$hef V. Moorej 1 dur., K. S., 1011; 3 W. E. 
S84. 

2. Bequest to A, for life, and ‘‘at her 
decease to her surviving children,” when they 
have attained twenty-one :—Held, that the 
survivorship had reference to the death of A., 
and that those children only who suivived her 
were entitled. Mnffam v. Enblard, 16 Beav. 

m 

Z* After certain bequests for life, the general 
residue was bequeathed to the surviving chil- 
dren of A., who was living: — ^Held, that the 
sur\ivorship had reference to the death of the 
testator. Dili v. LiU, 23 Beav. 446. 

4. A testatrix gave the interest of the 
residue to her brother during his life, and, 
after his deaih, she gave the residue to her 
executors, in trust for four persons by name, 
and the si'cv Ivors and survivor of them, to be 
paid to them respectively, when they should 
attain twenty-one, with interest in the mean- 
time : of those four persons, two died during 
the life of the brother : — ^Held, that they did 
not take a vested interest in any part of the 
readme, but that the whole of it belonged to 
the two survivors. During the lifetime of the 
testatrix’s brother, one of the two survivors 
all her furniture, plate, etc,, and all 
iCfthet estate and efi^ects of or to which 
^ was then possessed or entitled, to trustees 
lot her creditors; the assigmnent 
did not pass her contingent interest in the 
testatrix’s residuary estate. Dop& v. Whit- 
^cmh6, 3 Buss. 124 ; 6 L. J., Oh., 53. 

■' 6, Testator devised ceitain messu 
' 'TOSCe‘3' ripen trust to' p " 


wife for her life, and after her decease he 
gave and devised the said messuages to the 
same trustees in trust to sell, etc., and apply 
the proceeds amongst all his, the testator’s, 
nephews and nieces, children of bis brothers 
A. and B., and his sister 0., and the survivors 
and survivor of them, share and share alike, 
to be paid to them respectively as they 
attained the age of twenty-one years. The 
testator’s wife survived him : — Held, that the 
property was divisible among such only of 
the children of A, B, and 0. as survived 
the widow. Wil!ia7ns v. Tartt, 2 Colly. 85. 

6. Testator bequeathed 60,0002. to trustees 
in trust for his wife for life, and after her 
death he gave one-fifth of that sum to the 
same trustees in trust to invest it and pay the 
interest to his daughter for her life, and, upon 
her demise, to appropriate the interest for the 
use of any of her child or children until they 
reached the age of twenty-one years, and then 
the principal to be paid to the survivor or sur- 
vivors of the children of his said daughter, 
share and share alike. The testator also gave 
2,0002. to the same trustees in trust to invest it 
and to pay the interest to his daughter for her 
life, and after her decease to appropriate the 
interest for the use of any of her child or cHl- 
I dren until they reached the age of twenty-one 
years, when the 2,0002. was to be paid to the 
survivor or survivors of the said children of 
his said daughter. The daughter had two 
children who attained twenty-one, hut only 
one of them survived her: — Held, that that 
child became entitled on her death to the 
whole of the trust funds in which she had a 
life interest. Turing v. Turing^ 15 Sim. 139 ; 

15 L. J., N. S., Ch., 272; 10 Jur. 366. 

7. Testator bequeathed a fund in trust for 
Elizabeth D.for her life, and after her decease 
in trust for four of her children, whom he 
named, “ or the survivor or survivors of them, 
for their maintenance until they severally 
attain the age of twenty-one years, when 
each of them will be entitled to claim a fair 
proportion of the principal.” Only one of the 
children survived the mother :— Held, that 
that one was entitled to the whole fund, 
though two of the deceased children attained 
twenty-one. DorrllU v. Wolffs 15 Sim. 510 ; 

16 L. J., N. S., Ch., 179 ; 11 Jiir. 160. 

8, Gift of residue in trust for a testator’s 
wife during widowhood, and on her death or 
marriage to pay it amongst his five children, 
or the “ survivor or survivors ” of them, at 
such ages as his wife should appoint, or in 
default at twenty-one. But in case of the 
death of any before his share should become 
“ payable,” leaving issue, then to pay his share 
to such issue. A child attained twenty-one, 
and died in the hfe of the wife, leaving issue* 
Ho appointment having been made: — Held, 
that the survivorship had reference to the 
cesser of the wife’s estate, and that the issue, 
and not the representatives of the child, took 
the share. Mind v. Selhy^ 22 Beav. B73. 

(<j) Dwmt 0ift M ' ■ 

I 9. A testator bequeatlied to his ; 

A,, B., C., and D. 8,0002., to be 
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benefit of sunivorsbip, the same to he paid 
and ^payable lo them respectively, upon their 
attaining the age of twenty-one years, the 
interest thereof in the meantime, or so mnch 
as by his executors should be considered 
sufficient, to be applied to their maintenance 
and education ; and he left to B. and C. all the 
residue of his x3ersonal estate, and, in case of 
their decease before twenty-one, he bequeathed 
the said residue to A. and D. or the suivivor of 
them, share and share alike, and, in case of the 
decease of all his before-named children before 
twenty-one, he gave the residue, including his 
lapsed legacies, to his hiother. By a codicil 
he ga\e to his childien E., F., G., and H. (who 
•were born after the will), 4,000A sterling, in 
equal shares, with the benefit of survivorship, 
not only as to them, but to the rest of the 
children named in the will, payable at twenty- 
one, maintenance to be granted by the Couit 
of Chancery Held, that the share of G., who 
died under twenty-one, went to all his surviv- 
ing brothers and sisters, and not to his widow 


and child. Mfrester v. Smith, 2 Ir. Ch. E. 70. 

The cases as to the period to which survivor- 
ship is to be referred icviewed and classified, 
Ik 

1. I'eisonal estate was bequeathed upon trust 
to pay the income to the testator’s wife till his 
youngest child attained twenty-one, she main- 
taining the children during their minorities, 
and then the capital wms to be divided among 
the wife and children (by name), with benefit 
of suivivorsliip: — Held, that the survivorship 
referred to the period of distiibution, and that 
a child did not, on attaining twenty-one, 
acquire an indefeasible interest. Vorkij v. 
ItwhanUon, 8 Be G. M. & G. 120 ; 2 Jur., N. S., 
302 ; 23 L. J., Ch., 303 j 4 W. E. 097. 


(1) (Hft on a Contbigenmj to a (Jims of 
8%ifuvor$* 


2. A testator bequeathed Ms residuary 
estate to B. S,, the eldest son of P. 8., and 
failing him to the next male child of P. B., 
and failing the male children of P, S. to seven 
persons whom he named, and the suivivors 
and survivor of them, in equal proportions. 
E, 8. died in the lifetime of his father, and 
P. 8. died without any other issue. All the 
legatees died in the lifetime of P. 8. Held, 
that the word “survhois” referred to the 
period of distribution at the death of P. S., 
and therefore the gift to the legatees failed, 
and the residue went to the next of kin of the 
testator. McHo^taUl v. JBnjce, 1 W. K. 261 j 
17 Jim 335 ; 22 Ii. J., Ch., 779; 16 Beav. 681, 

The caso of v. Wolmit (4 Madd. 11), 

is a decision binding on this Couit, J/;, 

3. On a bequest to A. for life, and after her 
decease to three legatees, to be equally divided, 
or in case of the demise of each or either of 
them, to be divided between the survivors or 
survivor or their repiesentatives:-^Hcld, that 
the three legatees having predeceased A., the 
plaintiff, who was the legal personal lepresen* 
tAtive of all three, was entitled, McDonald 
y* Dfym (16 Beav. « 681) overruled. Dmc v, 

^ B W, E. S40 ; 24 Beav. 323 ; 3 Jun, H. S., 
' 3&;S7L. J.,01i.,242. 
i H III ^ testator bequeathed as follows : ** I give 
|»||fe|atght©r S, 50^. per annum for life. I 




give to each of my other daughters B,OO0L, the 
interest of wMch for their use independent of 
any husband they may have, and if they should 
have any children, the principal to be divided 
among them after her de^th if they should 
attain the age of tuenty-one years; if not, it is 
to be divided between her surviving sisters, 
share and share alike. The testator died, 
leaving 8. and four other daughters, A., B., 
C., B., surviving ; of these, A. afterwards died, 
leaving two children, both of whom died undei* 
twenty-one, and B. survived A., but died before 
the survivor of her children: — Held, that the 
5,000A bequeathed to A. became, upon the 
death of the survivor of her children, divisible 
amongst her sisters, including 8. then surviv- 
ing, in exclusion of the representatives of B, 
Cao'ver v. Duram, 7 Be G. M. A: G. 96; 24 
L, J„ Ch., 401 ; 3 W, E. 308 ; 3 Eq. Eop. 421 : 
18 Beav. 541 ; 2 W. E. 125. 

5. Testator, by will, directed Ms executors io 
place out upon government securities such a 
sum of money out of the interest thereof as 
should be sufficient to produce an annuity of 
50^., which he gave unto his daughter J. for her 
life; and after her decease, in case she should 
leave issue, he gave the principal unto and 
equally amongst his surviving ehildren and 
their legal representatives, share and share 
alike. The testator had four children living 
at the date of his will and of his death, of 
whom the daughter J. was the survivor ; she 
died without leaving issue:— Held, that the 
words “surviving children” meant children 
surviving the daughter J., and that the words 
“ legal personal representatives” must be con- 
strued in their ordinary sense, and not as 
importing kindred or representatives in blood ; 
consequently, that tlie funti, of which the tes- 
tator’s daughter was the tenant for life, fell 
into the testator’s residuary estate. Tmjlor v. 
BevcTlry, 1 Colly. 108; 13 B. J., N. S., CM, 
240; 8 Jur. 266. 


LII. Intermediate Eeixts and 
Profits. 

I. Where IntereoU Vested subject to a BIft 

XL Between Death of Testator and 
of Childr&n, 8041. 

III. Gift io a Class, JRiykU of Membm 
who attain X^ested Interests, 8041. 

IT. Fiitim Bpcdfic Bequest, 8042. 

T. Future Beddmry Bequest, 8044. 

VI. Future Speeijic Deoise, 8045* 

Til, Future Mesaduary Devise, 8046. 

Tin. Future Gift of a Miml BesUw, 8046. 
IZ. Of Fund set apart for Degaems, 8048. 

X. Other Cases, 8060. 

XI. Acmmulatlons under the ThsUmson 

Act SeeA0CtfMiTLATi0isr,III, 

XXI. Burplns under Trusts for 
Bee Tebsts, Till, ii., 4. 

XIII. Bffect of Gift of, m affeodng VMUg, 
Bee ’Vertbh, AH1> f o- 

IXTBBBSTi, I. III. 

XlT. Memtting TrmU,Zapse,andtfnMsm$ed^ 
of Interests^ M Gmeml ScuxIiH. 
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XV, Unier Shifting Clmms. See Vested, 
Contingent, and Futdre In- 
terests, XIL n. ^ 

XYI. Acoelfration of Benmimers, SeeXLII. 
II., ante, 

Xvil* What jMssdi, under a Devise of Bents^ 
or Bents and JProJits. See XXXVIII, 
XXI., ante, and Cross Beferences there. 
XVIII, AeGretions to S^emjie Legacies, See 
LIII.Li^ost 

YTT- Interest on Legacies or Annuities, See 
Legacy, XIII.— Annuity, XIV,, 2. 

L WHERE INTERESTS VESTED SUBJECT 
TO A OIET OVER. 

1. Bequest of stock, etc., and interest and 
di?idends to accrue to testator’s two great- 
nieces, equally to be divided and to be as- 
signed, transferred, etc, to them, when and 
as they should respectively attain twenty-one, 
with limitations ol their respective shares, on 
the event of death under twenty-one, to their 
respective children ; sumvorship in case of no 
children, nnd a direction that the executors 
should, during the respective minorities of the 
legatees, receive the dividends, interest, etc., 
and that so much as should be necessary 
should be applied for maintenance, etc., and 
the residue accumulate for their benefits re- 
spectively, until they should respectively 
become entitled to their respective parts. 
The surplus interest held to go with the prin- 
cipal upon the death of one under twenty-one 
without children. Sisson v. Shaw, 0 Ves, 285. 

2, Where a legacy of residue is given in such 
a way as to vest, but so as to be liable to be 
divested on a given event, the intciest in the 
meanwhile, and until the divesting, belongs 
to the legatee. Barher v. Darler, 8 Myl. & 
0. 688; 8 L. J., N. 8, Ch., 36; 2 Jur. 1029. 
Affirming on this point 7 L. J., NT. S., Oh., 70 ; 
I Jur. 915. 

A testator, after bequeathing certain shares 
of his residuary estate (the produce of a mixed 
fund) to his son and daughter respectively, 
directed that the interest ot the share given 
to the son should he applied for his mainte- 
nance and education till twenty one, and that 
after that period he should have power to 
receive and dispose of such interest till his 
age of twenty-five, when the whole of the 
property bequeathed to Mm was to be at his 
own disposal. He further directed that half 
the property given to Ms daughter should be 
invested, in trust, for her maintenance, educa- 
tion, use, and benefit, during her life, and for 
her children, if any, after her decease ; and, if 
there was no issue living at her decease, the 
said property was to devolve to his son ; and 
inesase he was dead also, and had left no issue, 
the said property was to devolve to his execu- 
tors thereinafter named. The other half of 
property bequeathed to his daughter he 
dif'ected to be invested for her sole use and 
benefit fciE twenty-one, and that the said pro- 
ij Should then be at her own disposal ; and 
iither the son or daughter should die under 
ti^-ohe, the property bequeathed to the 
lO toing should devolve to the other ; and 
eVvrtitVi xmd.%t that age, then the 
bed to them shenid devolve 


divided betwixt them in equal proportions^ 
and their heirs for ever ; which four persons 
he also appointed his executors. One of the 
four persons named executois renounced pro- 
bate, and declined to act; and afteiwaids 
both the son and daughter died under twenty- 
one, and without issue : — Held, that the 
interest which accrued upon the shaies of 
the son and daughter during their respective 
minoiities, so fai as it had not been applied 
to their maintenance and education, vested 
absolutely in them, and passed to their per- 
sonal representatives. Id. 

3. A. by will clevises 5001, to his infant 
grandson without appointing any time for 
payment, with pioviso, that if the grandson 
dies befoie twenty-one, then the legacy to go 
over to B. The grandson shall have the in- 
terest of the legacy during his infancy. Taylor 
V. Johnson, 2 P. W. 204 ; Mos. 98. 

4. Where a testator gives legacies to chil- 

dren, provided they attain twenty-one, with a 
gift over if the children die before twenty-one, 
and appoints trustees and guardians to the 
children, with a request that they will attend 
to their education, the children are entitled 
to the interest of their legacies for their main- 
tenance and education, until they attain 
twenty-one or die under that age. v, 

Boharts, 1 Buss. & M. 655 ; Taml. 476 ; 8 L. J., 
Oh., 141. 

5. A bequest of a vested legacy, directed to 
be paid at twenty-one or marriage, and subject 
to be divested by death before those events 
(the testator not being in loco jgarentii), does 
not carry interest until the time for payment. 
Be BuUen, 12 L. T., K. S., 763. 

6. Wheie legacies are given upon trust to 
accumulate, the interest and dividends will 
not pass by a gift over of the piincipal sums, 
unless the Court is satisfied, by a reference to 
other clauses of the will, that the interest and 
dividends were omitted in the gift over by 
clerical mistake. Harvey v. Coohe, 4 Buss. 
34;6L. J., Oh., 84. 

7. Devise of real estate with the residue of 
the personal estate upon long limitations in 
strict settlement, including persons unborn. 
A subsequent direction that none of the de- 
visees shall take or come into possession, 
before the age of twenty-five, was held con- 
fined to the actual possession, and not to 
operate by way of revocation ; and therefore, 
upon the death of the first tenant for life 
under twenty-five, the accumulation belonged 
to his personal representative. Montgonierie 
V. Woodley, 5 Ves. 522. 

8. A testator bequeathed to trustees the 
money secured by a mortgage of Tilt Wood in 
trust for Ms nephew R. T. B., and after devising 
the legal estate in the premises, subject to the 
trusts and equities thereof, to the trustees, pro- 
ceeded to provide that, **If the said B* T. B, 
shall not live to the age of twenty-one years, 
I give the money secured on Tilt Wood and 
the legal estate therein, subject as aforesaid 
to the trustees of my will, to become part of 
my residuary estate.” The will further con- 
tained a declaration of the testator’s intention 
that the clauses applicable contained in 23 k. 
24 Viet., c, 145, should apply thereto> btit did 
not otherwise contain any clause ' • * ^ ■ 
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the estates, shares, and interests under the 
will, E. T, B, survived the testator, and died 
under twenty-one. The trustees of the mort- 
gage debt having received and invested (at 
componnd interest) the interest thereupon 
down to E. T. B.’s death, paid a smaE sum of 
uninvested cash, part thereof, into conit under 
the Trustee Belief Act : — Held, on a petition 
by the trustees of the rcsiduar}^ estate for 
payment out to them of this money, that the 
legal personal leprcsentative ot R. T. B. was 
eniilled to the accumulations of inteiest down 
to his death. Me Muclilcy's Trusts, 22 L. E., 
Oh. D., 58?> ; 62 L. J., Ch., 439; 48 L. T. 109; 
SI W. E. 376. 

1. As to right of person taking a vested 
inteiest under the gift over to interest. See 
Zmmdij V. IVilliams, 2 P. W. 481. 

II. BETWEEIT DEATH OF TESTATOE 
AHD BIETH OF CHIIDEEH. 

2. Legacy in trust for the children of A., to 
he equally divided betw^een them with benefit 
of survivorship, and a provision for mainten- 
ance out of the interest: A. having no children 
at the death of the testator •—Held, that after- 
born cbildicn would take, and that the inteiest 
till the birth of a child fell into the residue. 
ffarris v. Lloyd, T. k. E. 310. 

3. Devise ot the residue of real and personal 
estate, after provision made for paj^ment of 
annuities and legacies, to the child oi children 
of testaloi’s natural daughter, and in case she 
should die without issue to S. and J. : — Held, 
the intermediate profits till a child was born 
should go to the residuary devisees, and not 
to the heii-at-law. Oihsim v. Moyers, Ambl. 
96 ; 1 Ves. 485 ; 4 Ves. 288. n. 

4. Testator bequeathed 5001 to be paid to 
his grandson 3^ if he lived to be twenty-one, 
and in case he died befoie then, to the other 
child or children of his daughter equally, 
arriving at such age. P. died before twenty- 
one, and no child of P. was born or living at 
testatoPs death. The grandchildicn, bom 
after the death of testator, weie held entitled 
to the 600Z, ; for not being in esse in his life- 
time, he must have had in his view the future 
children of his daughter. Ilmghton v. Har- 
rison, 2 Atk. 329. 

A parent is bound by nature to support a 
child, but this has not been extended to grand- 
children, and therefore not entitled to interest. 
Ih 

If the child or children of P. arrive at twenty- 
one, then the 600A was directed to be paid to 
them, and interest from the time it becomes 
payable. Ih 

6. Devise of real and personal estate to the 
first son of A. when he should attain twenty- 
one, with a direction for his proper maintenance 
and education. A. having no son at the time 
of the will, the testator’s death, or the decree ; 
— Held, that the profits of the personal estate 
should accumulate; and that as to the real 
estate, it was a good executory devise, but that 
the profits thereof descended to the heir until 
a sop should be born, when they should be 
applied to his maintenance* JBwlhch v. MoneSi 
$ 621. 

■f f A Bents and profi.ts undisposed of belong 
^ tb the owner of the inheritance, or persons 



entitled to the enjoyment. HopUm v. Hop* 

Mn% 1 Yes. 268; Ca. temp. Talb, 44, 1 Atk. 

681, And see S. 0. as cited in 4 Bro. C. G. 390. 

7. Where on an executory devise the words 
all the rest and le^idue ” include intermediate 

profits, Mihson v. Montfort (Lord), 1 Ves. 491. 

III. GIFT TO A CLASS. EIGHTS OF MBM* 

BEES WHO ATTAIH VESTED IHTEBESm 

8. In the case of a bequest to a class, where 
all the existing objects of it had attained 
vested interests, they were declared entitled 
to the annual income of the whole fund, though 
their shaics might be diminished by other 
objects coming into being. Seott v. Mcar* 
horouyh (Marl), 1 Beav. 154 ; 8 L. J., N. S., 

Ch., 65. 

Testator gave a snm of 15,000?., due to 
him as a charge upon an estate, to his trustees, 
upon trust after making ceitain payments 
theieout to accumulate the interest thereof 
for twenty years, and at the expiration thereof 
the trustees to stand possessed of the interest 
of the said sum, upon trust to make certain 
payments ; and he also directed that the trusts 
of the sum of 15,000?. should be dealt with as 
the trusts of a certain other term, and that, 
subject thereto, the said sum and the interest 
and accumulation should be in trust for a 
certain class of children; and there was a 
direction that the capital should sink into the 
estate upon which it was charged Held, 
that the accumulated interest only of the said 
sum after payment of the sums charged on It 
was given to the children specified. Ik 

9. Bequest of residue of real and personal 
estate to the children of A., equally with a 
bequest o^er thereof to other persons, if A. 
should die without lea'iing issue; this is a 
vested interest, defeasible, and the children, 
as they are respectively horn, shall take the 
accruing interest equally. Hhepkerd v. Inyram, 

Ambl. 448. 

10. T. gave the residue to trustees, inter aliat 
to lay out one-third part in securities, the 
interest to accumuUtate for the benefit of the 
children of his niece, and if she should sur*viva 
her husband, and ha\e issue under twenty-one 
years of age, the trustees were to apply the 
interest for their maintenance till twenty-one, 
and upon the children attaining their ^es of 
twenty-one, equal shares of the principal to 
be transfer-red to them ; the interest accrued 
between the elder and the younger children 
coming of age, decreed to foe divided between 
them. Hairkim v. Comhe, 1 Bro, C. C. 336, 

3 1. A testator gave 200?. a year to S. for her 
life, and after her decease he gave 6,666?. 13#.4<l. 
consols to be divided equally among such of 
her children as should attain twenty-one* S, 
survived the testator, and died, leaving six 
children, five of whom had attained twenty- 
one in her lifetime Held, that the testatoi^s 
residuary legatee was excluded from claiming 
arry portion of the dividends of the fund. 

Btone V. Marrkmi, 2 Colly. 716; 16 L* 6., 

H. S.,Ch.,421; lOJur.609* 

12* The testator gave legacies out of a sum 
of stock to the gmndchildien immecl in his 
will on their attaining the age of twenty-one, 
and if any of them ^ould die under twenty- 
one, their portion to be equally divided among ] 

such of them as should attain twenty-one* but 
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if the whole of his said grandchildren should 
die under that age, then he gave the interest 
of the snm o£ stock to the father of the said 
grandchildren for his life, and after his decease 
the principal as therein mentioned -Held, 
that the grandchildren were entitled to the 
interest Siring their minority, JBoMy v. 
Bawm, 1 Keen 362. 

1, Bequest of a personal fund to such of the 
children of I. N. as should live to attain the 
age of twenty-one years. I. N. had three 
children, two of whom having attained twenty- 
one, applied for payment of their shares, 
ijnder the circumstances of the case, the Couit 
declined to pay over to them any part of the 
capital, but allowed them to receive the in- 
terest of two-thirds, without preiudice to the 
claim of after-born children of I. K. Brandon, 
V. Aston^ 3 Y, & OolL 0. 0. 80. 

2, Where a legacy depends on a contingency, 
the intermediate interest between the death 
of a tenant for life and the contingency 
happening, does not follow the principal, hut 
falls into the residue. SJiaro v* CunUffe, 4 
Bro. <3, 0, U4. 

8. A testator devised the residue of his real 
estete to a trustee imtil one of his grandsons 
attained twenty-one ; and in case his grandson 
fhomas attained twenty-one, in trust to pay 
Mm “the future rents,” He bequeathed to 
the same trustee the residue of his personal 
estate, to accumulate until one of his grand- 
sons attained twenty-one; and he directed 
payment of “the aggregate” of the residue of 
Ms personal estate and its accumulations, and 
the accumulations of the rents, to his grandson 
Thomas* from and after his attaining twenty- 
one. There was an interval of three ycais 
between the eldest grandson and Thomas 
attaining twenty-one :~-Held, that the rents 
during that interval were undisposed of, and 
passed to the heir-at-law. Marriott v. Tarwr^ 
20 Beav. 557. 

4* Under a disposition by will to the children 
of A -1 and B,, payable at twenty-one or 
marriage, with a limitation over, upon failure 
of ilsae in the lives of A. and B., it was held, 
that all the children without restriction wore 
entitled; and an apportionment being directed 
and the interest ordered to be paid to those 
who had attained twenty-one ; children born 
afterwards, though entitled to a share of the 
capital, were not allowed to claim the bygone 
interest. Mllh v. NorAs^ 8 Yes. 335. 

5. Testator bequeathed 500?. to be paid to 
his grandson P. if ho lived to be twenty-one, 
and in case he died before then, to the other 
child or children of his daughter equally, 
arriving at such age. P. died before twenty- 
one, and no child of P. was born or living at 
testator’s death. The grandchildren, born 
after the deabh of testator, were hold entitled 
to the 500?. ; for not being in esse in his life- 
time, he must have had in his view the future 
' children of his daughter, ManMm v. liar- 
risony 2 Atk. 329. 

If the child or c hiidren of P. arrive a 
twenty-one, then the 500?. was directed to be 
' paid to them, and interest from the time it 
becomes payable. Tb, 

V B. -Besiduaiy personal estate was bequeathed 
in trust for all the sons and daughters of A 
and B. (who were living), the shares to be 
vested at twenty-one, though “ not payablee or 


transmissible” until the death of A. and B. 
The will contained powers of maintenance 
Hold, that the sons and daughters, on attaining 
twenty-one, acquired vested interests, subject 
to the rights of future-born children, and 
that, after attaining twenty-one, they were 
entitled, in the life of A. and B , to payment 
of their shares of the income, though not of 
the capital. BUis v. Maxwell^ 12 Beav. 104 ; 
10 L. J., N. S., Ch., 266. 

7. A residuary gift to trustees, with a 
direction to apply such part of the interest as 
they might deem necessary in the maintenance 
of all and every the testator’s grandchildreu,, 
the children of the testator’s two sons, until 
they severally attained the age of twenty-one, 
and to accumulate the suiqilus ; and when and 
as each of such grandchildren should attain 
the age of twenty-one years, to pay to each of 
them 2,000? ; and as soon as all and every the 
said grandchildren should have attained their 
ages of twenty-one, to pay and divide the 
trust fund unto and amongst all and every hi,s 
said grandchildren: — Held, to be a gift for 
the benefit of all the childien of the testator’s 
two sons, born or to be boin, not confined to 
children living at the death of the testator, 
and not distributable upon the youngest 
grandchild for the time being attaining 
twenty-one ; but that, on attaining twenty-one, 
the grandchildren were entitled to the interest 
on their presumptive shares, until another 
grandchild should be bora. Mainwarinq v* 
Beemfy 8 Hare 44; 19 L. J., N. S., Oh., 396; 
14 5ur. 68. 


IV, FBTBEE SPECIFIC BEaVEST, 

_ 8. Where a ^ legacy depends on a con- 
tingency, the intei mediate inteicst between 
the death of tenant for life and the con- 
tingency happening does not follow the 
principal, but falls into residue. Sham 
4 Bio. 0. 0. 144. 

9. Bequest of 1,000?, the “interest” for 
A, for life, with leow^er to dispose of the 
“principal” to her children by will, and if 
no will, then “ the said legacy ” to go to her 
children “at twenty-one years of ago.” A* 
died in 1840, and her only child attained 
twenty-one in ^1858:— Held, that he was 
entitled to the inteimodiate interest on the 
legacy. Thntston v. Ansteijy 27 Beav. 335. 

10. Under a bequest in trust for a parent 
for life, and after her death for her children 
at twenty-one, with an executory trust over in 
the event of all the children dying under that 
age: — Held, that the intermediate income 
between the death of the tenant for life and 
that of her only child, who died a minor, 
belonged to the child, Bidqmmj v, 

4 Be a. & Sm. 271 ; 15 Jur. 960 ; 20 B. X, C!h*» 
256, 

11. Glift of personalty entrust to pay income 
to widow till son attains twenty-one, and 
then to pay and transfer to son absolutely:— 
Pleld, that income, unbil the son attained 
twenty-one, belonged to the personal repre- 
sentatives of the widow, who died during 
son’s minority. Zaxton v. BedlOy 2 W. K,' 584, 

12. Testator oi'deredhis trustees out of certain 
funds to pay to his wife what should be to bo 
returned of her portion, and to invest th© 
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residue in funds to pay her the interest for 
Me, then to pay the interest to Ms niece for 
Me, then to pay the principal to her children, 
if any, if not to the younger cMMien of 
H. W. W,, if any, if not to the defendant 
W, W., and ga've the residue of his effects to 
his wife. The niece and nephew had neither 
of them childien: the inteimodiate interest 
from the death of the niece to that of the 
nephew shall not follow the principal hut 
fall into the residue, and go to the wife’s 
executors as personal estate of the testator 
undisposed of. Wyndham v. ’WyndJiamt 3 
Bro. G. C. 58. 

1. The income of chattels real specifically 
bequeathed, pending the \estmg thereof, falls 
into the residue of the personalty. Bodgwn, 
V. Bedim (Bari), 2 N. P. 209; 32 L. J.,‘Ch., 
489 ; 9 L. T., N. b., 18 ; 1 Hem. & M. 376. See 
S. 0. svk mm. Beet ire (Bari) Ilodyson, 10 
Jur., N. S., 375 ; 12 W. 11 625 ; 10 L. T., N. S , 
202 ; 10 H. L. Ca. 656. 

2. Testator gi\es part of his stock-in“trade 
to E. provided he attained twenty-one ; ho 
dies before twenty-one. The administrator of 
E. is not entitled to intermediate profits from 
testator’s death to infant’s. Atkimo7h v. 
Turner, 2 Atk. 41; Barnaul. 74. 

3. One devises personal estate to his son, 
and, if his son died within age and without 
issue, then the personal estate to go to the 
testator’s brother. The son shall have the 
produce of the personal estate ; and only 
the capital, in case of the infant’s death, etc., 
shall go to the brother. Tmen v. Tawn, 1 
P. W. 500. 

4. A testator gives a sum of stock to trus- 
tees, which they are to stand possessed of 
upon trust for B. G. until he shall attain the 
age of twenty-five years, and are to transfer 
to him when they, in their discretion, shall 
think proper ; ho likewise directs that, if D. 
O, dies without lawful is.suo before receiving 
the bequest, the stock shall sink into the 
residue of his, the testator’s, estate; and ho 
bequeaths the residue to W. F. ; while B. G, 
is under tw^enty-five years of age, and has not 
had the stock transferred to him, neither he 
nor W. F. is entitled to receive the acci uing 
dividends ; but these dividends must accumu- 
late to accompany the capital in its final 
destination. Gordon v. Htdlterford, T. & B. 
373 ; 2 B. J., Ch., 50. 

5. Bequest of a specific sum in the funds, to 
be paid within twelve months. The snm was 
not transferred within the twelve monfcbs, and 
the executors received the dividends accruing 
during that period ‘.—Held, that they belonged 
to the legatee. Bristme v. Brktm, 5 Beav, 289, 

6. A,, by will, gives 1001. South Sea stock to 
B., and another 1002. South Sea stock to C., 
payable in six months after his death. Before 
time expired an addition was made by the 
company to every lOOZ. stock -Held, that the 
legatees were entitled to the additional as well 
as the original stock. Ifmon v. JIamUns, i 
Bro, P. 0. 8. 

f. G., having power to appoint a money 
fund to all and every or any child or children 
, rf hers, and to the exclusion of any one or 
^re of them, in such shares and x^ayable at 
h times as sho should appoint, and in 
,rit of appointment to be equally divided 
by her wil appointed difierent 





sums to several of her children ; and reciting 
that her daughter M. had declared her inten- 
tion of becoming a nun, and had retired into a 
convent preparatory thereto, she declared 
that she deemed her patrimony in that case 
sufficient for her maintenance, but in case M. 
should change her mind, and return to her 
family and friends, she bequeathed to trustees \ 

IjOOOZ., m tiust for M. to receive the interest of \ 

the same (hiring her life, and at her decease : 

to be divided amongst her children if any ; or j 

in either case of her not leav ing the convent 
or not leaving issue, the 1,000Z. to be divided 
amongst her three daughters therein named, ' 

and she bequeathed to her said three daughters i 

any residue of the fund that might be after 
pacing the several legacies in her will men- ' 

tioned: — Held, that the power authorised an. I 

appointment to take effect upon the happening I 

of a contingency ; and that the inteiest whioli \ 

should accrue on the l,O00Z , while the con- • 

tingency was undetermined, passed under the ; 

residuary bequest in the will. Caulfield j 

Maynire, 2 J. & L. Ill ; 3 Ir. Eq, E. 1 64. ! 

8. A testator devised one-filth part of Ms 

freehold and copyhold estates to the use of his , 

daughter J. for life; with remainder to the 

use of all and eveiy the child and children of 

.such daughter who should attain twenty-one ; 

with remainder over if there should be no 

child who should altain that age. He then 

bequeathed his leasehold estates in trust for 

the pel sons entitled to the real estates, and to 

go in the same manner, or as near thereto as 

the rules of law and equity would permit; 

and he gave his residuary estate upon the 

same trusts as wmo declared with respect to j 

bis leal estate, or as near thereto as might be. 

J. died in 1851, leaving one child only, H., 

who attained twonty-ono in i860.— Held, that * 

the interim income of the fifth of the residuary 

poisonal estate followed tlie icsidue, and 

became vested in IL at twenty-one. JMmes 

V. Fremft, 10 Jur., N. S., 507; 33 L. J., Ch., 

261 ; 12 W. B, 636 ; 11 L. T., N. B., 38. 

Held, also, that assuming the remainder in 
the freeholds was <‘ontins(mt, H., on attaining 
twenty-one, became entitled to the corpus of 
the leaseholds, there b«nng no rule of law to 
prevent the testatoi’s intention taking effect 
as to them. Ib, ^ 

Held, iilso, that the lemamder in the free- i 

hold estates was contingent, and, therefore, | 

that the interim income of the leaseholds Ml | 

into the residue. Ib. • | 

9. The interim income subject to the interim i 

burden of a contingent specific legacy until 

the happening of the contingency falls into 1 

^ the residue of the testatoi’s estate, or goes to ^ ',1 

his next of kin, as the case may be. mdkrie 
V. Walr0}id, 22 L. B., Ch. 1)., 573; 47 B. % 

614 ; 31 W. B. 285. 

10. A testator bequeathed 20, OOOZ. upon trust, 

after the decease of his daughter (a married 
woman), for all or such of her children as she 
should appoint; and In default, for aE bet 
children who should attain iwenty^^one, in 
equal shares as tenants in common, He 
powers of maintenance out of the income of 
the share to which any such child might be 
presumptively entitled; and powers of ad»* 
vancement to the extent of one-fourth of tho ■ 

portion to which any chEd should be pre- r 

sumptifely entitled. The daughter, jmr ^ 
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will, appointed tlie fund upon trust to raise 
for eacb of ber two younger children, F. and 

M., who should attain twenty-one, 2,000?., and 
subject thereto, as to the whole of the fund, to 
all her children who should atcain twenty-one, 
in equal shares as tenants in common. She 
died leaving four children. The eldest of 
these having attained twenty-one : — Held, that 
the child who had attained twenty- one was 
entitled to one-fourth of the income which had 
accrued since the death of her mother on the 
whole of the 20,000?.; and that she would, 
after payment to her of her share of capital, be 
entitled during the minorities of F. and M. to 
one-fourth of the income of the two sums of 
2,000?. appointed to them in the event of their 
attaining twenty-one respectively. Gotch v. 
Foster^ 5 L, B., Eq., 311, 


V. FUTURE RESIDUARY BEQUEST. 

1. Under a bequest of the residue of a 
personal estate to A., if he attain twenty-one, 
the profits will accumulate. Trevanim v. 
Yxman^ 2 Ves. 430. 

2. Where there is a devise of a residue, with 
devise over on a contingency, the devisee is 
entitled to the rents and profits till the con- 
tingency happens. Shepherd v. Ingram^ Ambl. 
450. And see Lowtker v. CaveTidish^ id. 358. 

3. A residuary estate was bequeathed, in the 
first instance, to be paid into the hands of the 
legatee on attaining the age of twenty-five 
years, and not till then, unless she married ; 
the whole property then to he settled on her 
and her children; the legatee, on attaining 
the age of twenty-one unmarried, was held 
entitled to the income and the accumulations 
thereof. Grant v. Grant, 3 Y. & Coll. 171 ; 7 
L. S., Exch. Eq.,20. 

4. Devi.se to A., an infant, for life, and his 
first and other sons in strict settlement, with 
remainders for similar estates ; the will farther 
directed, ** during the minority of the A. 
family,” an accumulation of the rents to be 
laid out on a puichase, ‘‘until the minor 
arrives at the full age of twenty-five yeais,” 
and then “ the heir to take full possession of 
this estate.” A., being residuary legatee, is 
entitled absolutely to the accumulation. 
Bingley v. Broadkead, 8 Ves. 415. 

5. Testator, after bequeathing an annuity 
and goods to his wife for her life, directs the 
whole of his fortune, in default of his owm 
issue, and of a second son of his brother, and 
.second son of his sister, to he divided between 
the plaintiff and the defendant, making the 
latter the residuary legatee Held, that under 
the words “whole fortune,” the interest of the 
moiety, till the determination of the contin- 
r^ncy,did not belong to the plaintiff ; and that 
1 . .0 residuary legatee was entitled to that and 
the reversionary interest in the goods left to 
the wife. Mitford v. Wicker, 2 Ken. Ch. 61. 

6. A testator gave to three persons annuities 
of 261 each, and gave the residue of the income 
Of Ms estate during the lives of the annuitants 

L%ad IS.i to be paid to them during their 
S' in equal shares, and after the deaths of 
annuitants, ^ to the residue of his estate* 
the saMe to, M* and H,, and their 
children, /to, be divided between them 
' ares; one of annuitants died ' 


first, then M., and subsequently N.: — ^Held, 
that the surplus income between the death of 

N. and the death of the surviving annuitants 
was not undisposed of, but passed by the 
residual y bequest. Ciimingham v. Murray 
17 L. J., K. a, Ch., 407 ; 12 jur. 547. ReversI 
ing 1 Be G. & Sm. 366 ; 16 L. J., H. S., Ch., 
484; llJur. 814. 

7. Testator bequeathed residuary personal 
estate to his daughter B. (an infant), to be 
paid to her at tw’cnty-one or mairiage ; and if 
she should die before twenty-one or marriage, 
he bequeathed the same to "such son of E.^as 
should first attain twenty-one ; and if no son 
attain twenty-one, then to P. F. died under 
twenty-one, and unmarried Held, that the 
interest of the residue, fiom the death of F. 
to the time it will vest in the son of E., who 
is an infant, must accumulate, and is part of 
the lesidue, till the bequest to the son vests. 
Green v. Bldns, 2 Aik. 47.3. 

There is a material difference between the 
profits of a real and personal estate : rents 
never can become pait of the personal estate, 
but the profits of the peisonal estate are the 
estate itself. In the case of real estates, the 
thing itself is not disposed of, but descends 
till the contingency happens ; personal estate 
neither descends nor goes to the next of 
but is vested in the executor. Id, 476. 

8. A testator gave his real and personal 
estate to trustees upon trust to pay the in- 
come to four persons for life as tenants in 
common, and after the death of the survivor 
to sell the real estate and stand possessed of 
the proceeds and of the stocks, funds, and. 
securities upon which his peisonal estate 
should then be invested upon certain trusts 
for a class of children. By the death of one 
ot the four his portion of the income became 
released, and was accumulated until the death 
of the survivor of the four .--—Held, that the 
accumulation of the real estate was undis- 
posed of and passed to the heir, but that the 
accumulation of the personalty passed as 
residue to the children. Be Braheley^e Metate, 
19 Beav. 395 ; 2 W. B. 613. 

0. A residuary devise of realty does not 
carry with it income not expressly disposed 
of, but it results to the heir-at-law as undis- 
posed of. Seem, as to personalty, a residuary 
bequest of which, or of a share of which, 
caiiies with it ex vi termini all the income of 
such residue or share of residue, though not 
expressly disposed of, for the benefit of the 
legatees. Therefore, where a testator gave 
tie residue of his real estate to uses com- 
mencing with an executory devise to an 
unborn person, and gave two-thirds of the 
residue of his personalty to trustees upon 
trust to invest in real estate, to be settled to 
uses, which were the same as those declared 
of his residuary realty :-»Held, that the ordi- 
nary rule applied to the intermediate income 
of each class of property. As to the realty, 
that there was an intestacy as to such income, 
and it resulted to the heir-at-law. As to the 
personalty, that there was no intestacy, and 
that the income should be accumulated, and 
be added to the corpus to be laid out ! 

Mdgsan v. Bective (Barl\ 2 N. 

H J., Oh., 489; 9 L. T., N. S., 18; 1 ; 
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MJarl) Y. Modffson, 10 Jur, K* 8,, 373; 12 
W. R. 625 ; 10 L. T., N. S., 202 ; 10 H. L. Ca. 
656;3N,B. 654. 

VI. EimJEE SPEOIFK BETISE* 

1. Demise upon a future contingency, and 
no inteimediate disposition of the rents and 
profits, a resulting trust for the heii. Att* 
Gen, V. JBowyer^ 3 Ves. 725. 

2. Demise when the de'^isee attains twenty- 
one, a icsiiUing tiust for the heir until that 
peiiod, and by the previous death of the 
devisee, the remainder accelerated. Chamhers 
Y. BralUfordy 18 Ves. 36(S. 

3. A testator his y ill dated in 1832, devised 
lands to T. for life, and from and after his 
decease to his eldest son if he should ha\c 
arrived at the age of twenty-one } ears, and in 
default of his having a son then over. The 
legal estates in the land were outstanding. 
T. died leaving an eldest son a minor — Held, 
that the eldest son would on attaining the age 
of twenty-one take an estate for life, and that 
the rents and profits in the meantime were 
undisposed of ; but held on appeal, that on the 
death of T. the eldest son took an estate in 
fee liable to be devested on his death under 
the age of twenty-one, with an executory 
devise over in that event to T. in tail. And me 
V. Andrew, 1 L. E., Ch. D., 410 ; 45 L. J., Ch., 
232 ; 34 L. T. 82 ; 24 W. R. 329. 

4. Where either real or personal estate is 
given upon a contingency, and tliat contin- 
gency does not take effect in the life of the 
devisee over, yet, if real his heir, if personal 
his executor, will be entitled. Chauney v. 
Gray don, 2 Atk. 621. 

6. A. devised lands in trusts for B. for life, 
remainder in trust for his sons successively, 
remainder in trust for the future sons of C , 
remainder over, and the testator provided for 
the disposition of the rents and profits during 
the minorities of those who were to take in 
future. B. died in testator’s lifetime, and it 
was decreed, the contingent limitations should 
enure as executory clevises, and that the pro- 
fits from the death of the testator till the 
birth of a son of A. should go to the heir ; 
and afterwards, a son being born to B., upon 
the death of that son it vas decreed, that the 
rents and profits should belong to tire heir, 
until some person should become entitled 
under the limitations of the will, Koj^kms v. 
IIopMns, I Atk. 581 ; 1 Ves. 268 ; Ca. temp, 
Talb. 44, A corrected copy of this case was 
stated by Lord Longbbf>rongh, in IIAberyhani 
V. Vincent, 4 Bro. C. C. 390. 

The resulting trust of a freehold, to support 
remainders of a trust, may connect with the 
limitation in tail, thonsxh not created together 
with it. S. 0. 1 Atk. 595. 

There may be a resulting trust under a trust 
to appoint contingent remainders for the heir- 
at-law, in the same manner as under an 
execuioiy devise, S* C. 1 Atk* 597* 

6. One devises lands to Ms younger sons at 
twenty-four, and in the meantime the rents 
and profits of the premises to his eldest son, 
imd dies ; and the eldest son devises all those 
TOts and profits of the premises to his younger 
btdthers, but not to be paid them until twenty- 
fpife and dies, leading his younger brothers 
twenty-four ; only the rents and profits 



accruing from the death of the elder brother, 
the testator, shall pa.s&. Tmen v. Tmen, 1 
P. W. 500. 

7. Testator demised his estates at S, and H, 
to trustees, in trust, if there shemH be only 
one son of D. who should attain twenty-one, 
for that son, and in ease there should be two 
or more such sons, in trust for the second of 
them, and ga\e all the residue of his estates 
to trustees, in trust to sell He afterwards 
erased, and by codicil declared that he in- 
tended to erase the dricction to sell only; he 
then ga\e all his estates to the son of I) who 
should first attain twenty-one, and change his 
name to E. I) , at the death ot the testator, 
had a '•on, who was still an infant, and after- 
wards had another son: — Held, that codicil 
ie\okcd the devise of the S. and H. estates, 
and also the devise ot the residue of his 
estates to the trustees, and that D’s eldest 
son took under this codicil an immediate 
vested interest, both in the estates of which 
the testator was seised at the date ot his will, 
and those he afterwards purchased, and con- 
sequently was entitled to the rents during his 
infancy. Bnffield v. Bbees, 2 Sim. hi S. 544; 
4 L. J,, Ch., 189. See S. 0. on appeal, hiih, 
Bntndd V. BuffieU^ 3 Bli, N. B. 260; 1 Bow 
k Cl. 195. 

8. Lands %\ ere deviled in trust to maintain 
an infant till twentvthree, and then to convey 
them to him, and if he die before, to comey 
them to another. The infant is not entitled 
till twenty-three, and as the estate is not 
devised over if he dies under, the suiTsIus of 
profits will go to testator’s heir. Tilly v* 
Simpmn, Mos. 214. 

9. Term to raise portions, and the trustees 

to hold the estate till the son attain twenty- 
one, and then to convey to the son, there 
being no directions as to the intermediate 
profits they should go to the heir-at- 

law as undisposed of; that case was dis- 
tinguished fiom the present by icas<m that 
the trustees were to con\ey at twenty-one and 
nothing given before to the son. Bland v. 
Bland, cited Ambl. 96. 

10. Devise ot a house and appurtenances to 
wile during widowhood, but that the eldest 
son, when tw'enty-ono or maiiied, might have 
it on notice; the wife having mained after 
the death of the former eldest son unmarried, 
and during the minority, etc., of the existing 
eldest son, it w*as declared that he would he 
entitled to the enjoyment on attaining twenty- 
one or marriage, upon giving notice; the 
intervening interest in the premises and ap- 
purtenances, being undisposed of, held to fall 
into the residue of the real and porsona* 
estates. Bndgemater {Btike) v. Byertm, 2 
Ves, 122. 

11. There is no casein which the contingent 
estate of a remainderman has been accelerated 
for the purpose of giving him a right to rent 
accrued prior to the time when his estate took 
eifeet. hidiinf v. WUmer^ 25 Bcav. 260. 

Where, therefore, an estate was limited to 
the children of A., born within fifteen years, 
witli remainder to the plaintiff, and A. had no 
child, and the fifteen years had not expired:---" 
Held, that the plaintif had no right to the 
present rents. Ih 

An estate was devised to traatees for SO0 
years* with remainder to persons still xinbomf 
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with remainder to tlie plaintiff. The trustees 
Bad active duties as to the management of 
the estate and laige discretionary powers, and 
they were authorised, “during the minority 
of any person absolutely or presumptively 
entitled,” to apply the surplus income for the 
benefit of such person, accumulating the 
surplus;— Held, that the plaintiff, who had 
attained her majority, had no right to any 
part of the surplus rents accruing pnor to 
her estate becoming vested in possession. 

Power of maintenance of the “person for 
the time being entitled ” to the estate Held, 
to indnde persons absolutely or presumptively 

entitled. Ib. , , . . . x t 

1. A testator devised estates to trustees and 
their heiis upon trust to accumulate the rents 
until the expiration of the term of twenty-one 
years, and after the expiration thereof to 
stand possessed of the estates in trust for 
the second and every other younger son 
successively of his nephew W. in tail male, and 
failing such issue, in trust for the first and 
every other son of his nephew H. in tail male, 
with divers limitations over ; and he gave a 
fund of personal estate to be held on similar 
trusts. At the expiration of the term W. and 
H* were both living, and each had an only 
son Held, that until it should he ascertained 
whether there would be a second son of W,, 
the rents of the real estates and the income 
of the personal estate were undisposed of and 
belonged respectively to the heir-atdaw and 
next of kin. Wade^Gcrij v, Handley^ 3 L. E., 
€k D., 374; 45 L. L, Ch., 712; 33 L. T. 85. 
Affirming 1 L. E., Ch. D., 653 ; 45 L. J., Ch., 
457 J 34L.T.233. 


arising from the aggregate accumulations of 
his (the testator’s) residuary real and personal 
estate to T. from and after his age of twenty- 
one for life, and after Ms decease to pay the 
principal of such accumulations to his eldest 
or only son. One of the testator’s grandsons 
attained twenty-one three years before T. 
arrhed at that age:— Held, that the rents 
of the real estate during the intervening 
period were undisposed of, and passed to the 
heir-at-law. Mm^rlott v. Tiimer^ 20 Beav. 557. 

5. A devise of residue of real estate upon 
contingent or future trusts does not carry 
with it the intermediate income ; but such 
income results to a testator’s heir-at-law; and 
the 7 Will. 4 and 1 Yiot., c. 26, has made no 
difference in the law in this respect. Ilodgmii 
V. JBeotive CMrl% 32 L. J., Ch., 489; 9 L. T., 
H. S., 18 ; 2 K E. 233 ; 1 Hem. & M. 376. 
Affirmed on this icoint S. 0. nom. Bectwe 
(Bafl) V. Hodgson^ 10 H. L. Ca. 656 ; 10 L. T., 
H. S., 202 ; 12 W. B. 625 ; 10 Jur., N. S.. 373 ; 
3 N. E. 654. 

6. A testator devised a freehold to trustees 
for the benefit of E. for life for her separate 
use, and after her death upon trusts for such 
of the children of E. as being sons should 
attain twenty-one, or being daughters should 
attain that age or mairy. E. died rifter the 
testator, leaving an infant daughter who did 
not marry before attaining tweniy-one: — 
Held, that the legal estate was in the trustees, 
and the daughter of E. took the xcroperty on 
attaining twenty-one, but the inteiim rents 
•went to the residuaiy devisee. Me MddelSt 11 
L. E., Eq., 559 ; 40 L. J., Ch., 316 ; 24 L. T. 
223 ; 19 W. E. 815. 








TO. FETraE EESIBITAEY DEVISE. 

2. The testator devised ail his real estate 
to a trustee, upon trust to pay the rents to 
A. for life, and alter his death, and after the 
happening of a certain contingency, to settle 
the estate upon B. A. died before the con- 
tingency happened Held, that the inteimc- 
dlate rents belox^ to the heir-at-law of the 
testator. IFI& v, IVills, 1 Br. & War. 439 ; 4 
Ir. Eq. B, 531. 

3. Beal estate was given to E. W, E. in tail; 
and failing issue, or in the event of E. W. E.’s 
death before returning from India, it was to 
sink into i he residue of testator’s estate, which 
was given to E. E. The trustees invested 
rents in real estate at and after the death of 
testator, and on the death of E. W. E. without 
issue in India Ms peisunal representative 
claimed the investments; but held they be- 
longed to the residuary devisee and legatee. 
Mohertso^i v. Bewslmfij^ 5 Jur, 260. 

4. Testator devised the residue of his real 
estate to a trustee in fee, upon trust to ac- 
cumulate the rents until one of his grandsons 
should attain twenty-one, and in case his 
grandson T. should attain that age, upon 
trust to pay to him the future rents for life, 
with remainder to his eldest son who should 
attain twenty-one, remainder in default to 
another grandson. And the testator be- 

. ^eaOied the residue ■ ol Ms personal estate 
to "the same trustee, upon trust to accumulate 
xiiMl 'one of bis grandsons should attain 
twenty-one, and then to pay tho di-indeiids 





VIII. VlTTITEl! GlI'T OF A MIXBD EESIDTIE. 

7. Under an executory devise of a residuo 
of real and personal estate, the intermediate 
rents and profits of the real estates pass as 
well as the interest of the personalty. Gmierg 
V. Fitzgerald, Jac. 468. 

8. Devise of the residue of real and personal 
estate, after provision made for payment of 
annuities and legacies, to the child or children, 
of testator’s natural daughter, and in case she 
should die without is.sue to S. and J. : — ^Held, 
the intermediate profits till a child was born 
should go to the residuary devisees, and not 
to the heir-at-law. GBmn v. Mogen^ Ambl. 
96 ; 1 Ves. 485 ; 4 Ves. 288. n. 

9. Devise of real and personal estate to the 

first son of A. when he should attain twenty- 
one, with a direction for his proper mainte-* 
nance and education, A. having- no son at the 
time of the will, the testator’s death, or the 
decree:—- Held, that the profits of the personal 
estate should accumulate ; and that as to the 
real estate, it was good executory devise, bub 
that the profits thereof descended to the belt 
until a son should be bom, when they should, 
be api>lied to Ms maintenance. t- 

Stones, 2 Ves. 521. 

10. A. by Ms will devised all Ms lands, etc.» 
and all other his real and personal estate^ 
upon trast as to the real estate, to repair and 
let the same, etc., and upon further trust, 
notwithstanding any limitation of uses or 
trusts thereinbefore mentioned, at discre- 
tion 'bo sell and convex the same, except 
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the messuage given to his wife, and as to 
the money to arise upon such sales, upon 
trust to add the same to his personal estate, 
to constitute a part thereof. The testator 
then gave the residue of his personal estate, 
upon trust, after payment of debts, etc., and 
expenses of management and repaiis, to be 
accumulated, by way of compound interest, 
until J. 0. should arrive at the age of twenty- 
four years, and then upon trust to convey, 
assign, etc,, to J. C. (upon his giving security, 
etc., for the legular payment of the annuities 
thereinbefore bequeathed) all the legal estate 
and interest in all his freehold, copyhold, and 
leasehold messuages, lands, etc., and all other 
his real and peisonal estate and eifects not 
thereinbefoie demised and bequeathed, etc. 
The testator also directed that his trustees 
should, ^for the purpose of J. C.^s education, 
^PP^*<^priate out of the income of the testator’s 
personal estate a sum not exceeding 800?, per 
annum until he should aitain twenty-one 
years of age, and afterwaids 1,500Z. per annum 
until he should attain the age of twenty-four ; 
with limitation over in case J. 0. should die 
without issue beloie he attained the age of 
twenty-four : — Held, that the benefit intended 
to^ be ghen to J. C. was the pioduce ot a 
mixed fund of the real and personal estate of 
the testator, and that the leiits of the leal 
estate until J, C. attained tuenty-four did not 
result to the heir-at-law of the testator as 
undisposed of, but jiassed to J. C. as pait of 
the fund given in tiust. Aehen v. Phipps^ 9 
Bii N. S, 430; 3 Cl. &: F. 605. Koversing on 
this point PIupps v. WilUains, 5 S3im. 4J : 3 
L. L, N. S , Ch , 96. 

^ 1. Gift by tlie testator to his wife for her 
life, or until her second marriage, of the 
interest of his real and personal estate, which, 
whether arising ii om lonts or public securities, 
was to^be applied lor the benefit of lersclf 
and children; and if she manied again, he i 
declared that lier power and benefit under his 
will should cease ; and when thirty ycai s were 
expired, he ordered all his propeity, both free- 
hold and ieasehold, to be sold, and twe-thirds 
to bo divided among his cMldien living at that 
period or their heirs, and one-third to bo 
invested for the benefit of his wife ; and after 
her decease, he bequeathed such third to his 
children then living and to their heirs , — Held, 
that the gift at the end of thirty > car^ was 
not liable to objection on the giound of re- 
moteness; that there was no substitution of 
the legatee cieated by the gift to the children 
“or to their heirs,” but tlnat the word “or” 
must bo read “ and ; ” and that the chiltlren of 
the testator living at the end of thirty years 
(who were also the same children as were 
living at the death of the widow) weie en- 
titled to the proceeds of the sale of the estate, 
and also to the intei mediate rents after ihe 
death of the widow and before the exjmation 
of the thiity years. Zcmhlmi v. MmmMu 9 
Hare 796. 

g. A testator devised his residuary real 
estate to trustees, on trust to pay the rents 
to his wife for her life, and upon her death 
I ^ I the rents for the maintenance of his 

I ftk J^tgrt^r, and to accumulate the surplus, and 
: l |«||f ianghter attaining twenty-one, to pay 
ir IlMiiWilW ^accumulations and the future !n- 
’ |ier Jlffe, and upon her death on trust 





to convey the residuary real estate unto and 
equally between all and every her child and 
children who should hve to attain twenty -one, 
as tenants in common in fee, but in case Ins 
daughter should die without leaving any child 
or children who should attain twenty-one, then 
on trust to convey the residuary real estate to 
such person or persons as the daughter should 
by deed or wall appoint. And by another 
clause the testator bequoalhed his residuary 
personal estate to the same persons as trustee'-, 
on the same trusts as those declared of the 
real estate, except the clause as to mainte- 
nance and accumulation. The will contained 
no disposition of the income of the realty ox* 
the personalty during the suspense of vesting. 
The daughter suiviied ihe testator and Ms 
wdfe, and diedlcaxingan only daughter, who 
was an infant. The testatoi’s daughter had, 
by her will, exercised the power of appoint- 
ment in favour of other persons in the event 
of hei leaving no child who should live to 
attain a vested interest under the trusts of 
her father’s will :-~IIeld, that the testator had 
in effect mixed up the whole of Iris property 
in one mass, and that the rule in ^eneru v. 
FitzgeralU (Jac. 468) applied; and that, con- 
sequently, the interim rents of the real estate, 
until the happening of the contingency, as 
well as the interim income of the i ersonalty, 
must be accumulated, and follow the destina- 
tion of the corpus. Ue Bimxble, WllVumu v. 
Mm'rell, 23 L. H., Ch. D., ,360; o2 H. J., Ch., 
631 ; 48 L. T. 661 ; 31 W. E. 603. 

3. L. by his will gave all ins freeholds and 
iedseholds to trustees upon trust to invest the 
surplus for four years, and to pay the interest 
from the procouK of his plate and effects 
directed to be sold to Iris daughter for life 
for her separate use, without' anticipation, 
wdth “remainder” to her children equally, 
remainder to the chikiron of his brothers, and 
a like disposition of all his other properly, and 
on the question whether the accumulations 
during the four years were undisposed of : — 
Held, that they were not ; but a general gift 
of the residue pa^-^od everv thing. Jbarmd 
V. Tmcey, 1 W. H. 501. 

4. T. settled his ircchold estates (subject to 
appointment) on himself in tail, remainder to 
L, and his sons in stih t settlement, remainder 
to C. tor life, provided that ii L. or any issue 
male of his body shouhl become entitled in 
possession to his father’s family estates, then 
the uses before declared of T.’s estates for th© 
benefit of him or them who should so become 
entitled, and for the benefit of his or their 
issue male, should cease, and those estates 
should go over, as if the person or persons so 
becoming entitled were dead without issue 
male. L. having ailcrwartls boeomo entitled 
in possession to his fatliei’s family estates, T. 
by his will appointed hia sard estates to H. 
(the eldest son of L.) and his sons in strict 
settlement, remainder to the heirs ol A.f 
deceased, provided that if any tenant for life 
in possession under the will should become* 
entitled in possession to L.’s family estetes, 
his interest in the devised estates should mm% 
and tlio&o estates go over to the perm next 
in remainder under the wiE, as il tho tenant 
for life were dead. The tchtator devised his 
copyhold estates upon such trusts as would 
nearest correspond with the uses and trusts olE | 
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his freehold estates, and then gate all tl^ 

tcssidiiG of his real and personal estates to M. 
and W., their and each of their heirs, executors, 
etc., ahbolntely in equal third parts. On the 
testator’s death in 1824, entered upon his 
estates under the will, and in 1833 he became 
entitled in possession to L.’s family estates, 
and had no son, A bill was filed by the 
residuary legatees, claiming the rents of all 
the estates accruing between 1833 and L.’s 
death or his having a son, against A.’s heir, 
who claimed the same rents, and against 0. 
and B. (second son of L.), who claimed 
adversely to each other the rents of the iree- 
hold estates under the limitations in the 
settlement, in default of appointment of them 
by T. Held, by the Lords, first (paitly aftlrm- 
ing a decree made on that bill), that the 
plaintiffs were entitled to the rents of the 
copyhold estate under the residuary devise; 
secondly (partly reversing the decree), that no 
■ adjudication could be made in the cause as to 
the rents of the freeholds, the question as to 
them being betw-een co-defendants. tSanford 
V. Moffice, 11 CL & F. 667. And see S. C. nom. 
MofHce V, Langliamy 11 Sim. 260; 10 L. J., 

S., Oh., 38 ; 6 Jur. 334. S. C. 7ionu 
y. Sandfordi 8 Jur. 967, And see S* 0. at law, 
B Mees. k Welsh. 196 ; 10 L. J., H. S., Ixch., 
289. 

1. Devise of residue to an infant, payable at 
twenty-one, remainder over; the infant died 
under age ; the interest from the death of the 
testator to that of the infant shall go to her 
representative, not to the remainderman. 
dhaworih v. Hoojjer^ 1 Bro. 0. C. 82. 

2. A testator gave the residue of his real 
estate to uses commencing with an executory 
devise to an unborn person, and gave tw'-o-thirds 
of tlie residue of his personalty to trustees 
upon trust to in\ est in real estate, to be settled 
to uses which were the same as those declared 
of his residuary realty -Held (affirming the 
decree of Wood, Vice-Chancellor), that there 
was an intestacy as to the intermediate in- 
come of the realty, and that it lesulted to the 
helr-atdaw ; and that the intermediate income 
of the personalty should be accumulated and 
added to the corpus, to be laid out in land, 
but (varying the order below) that such accu- 
mulation should be restiicted to the term 
permitted by the Thellusson Act, and that the 
income from the expiration of that period to 
the determination of the contingency would 
pass to the next of kin. Bectixe (Bari) v, 
Modgsm, 3 N. B. 654 ; 10 H. L. Ca. 656 ; 10 
L. a\, N. 202 ; 12 W. K. 625 ; 10 Jur., H. S., 
373. See S. C. mm. Sodgsonv. JBective (BarlX 
2 N. E. 233 ; 32 L. J., Ch., 489 ; 9 L. T., H. S„ 
18 ; 1 Hem. & M. 376, 

3. A bequest of a moiety of the interest of 
the residue of the testator’s personal estate : — 
Held, upon the context of the will, to pass the 
interest of the proceeds of leal estate, which 
were directed to be invested so as to form one 
mixed fund with the residue of the personalty. 

V. Mmtm, I Buss, k M. 503 ; 8 L. J., 

. Ch,m 

1, 1 1 1 ^ 4 ^ Devise Of freehold and leasehold estates 
i^Mi^rhstees in ttust by rents and profits, or by 
. : to pay debts and legacies 

-which his personal estate shonl|d, n^t be 
su^cient for, and, 'snbjeOt thereto, in case J.B. 


heirs and executors: — Held, that the rents 
and profits till J. B. attained twenty-one were 
not undisposed of, but passed by the devise 
to the trustees, and were, after payment of 
legacies, annuities, and interest of the debts, 
to be applied to sink the principal of the debts. 
Pophavi V. Aylesbury., Ambl. 68. Beport of 
this case corrected in 11 Yes. 662. 

5. M., by will, gave all his property, real and 
personal, to trustees, directing them to pay the 
income to his son and heir J. until J. should 
attain thirty, and then convey to J. the resi- 
due. By codicil, M. recalled the direction to 
pay the whole income to J., and diiected the 
trustees to pay to J. thereout 3007. yearly until 
he attained thirty, and then to dispose of “ the 
said residue ” as directed by the will : — Held, 
that the surplus income beyond 3007., which 
accrued during the minority of J., was not un- 
disposed of, but passed to the trustees under 
the word “ residue.” Sturgis v. Cmnpbell, 12 
L. T., N. S., 836. 

6. A will contained a devise and bequest to 
T. of “all my real and personal property 
except such parts as are or shall at my decease 
be subject to the trusts of my marriage settle- 
ment and are hereinafter otherwise disposed 
of.” The will contained a subsequent gift of 
1,0007. out of the settled property to E., and 
of the rents and profits of the remainder of 
the settled property to B.’s wife in case E. 
should predecease T., but if B. should survive 
T., upon other trusts : — Held, that the income 
of the settled property during the joint lives 
of T. and B., being undisposed of by the will, 
passed to T, under the previous residuary gift. 
Torrens v. Millington, 26 W. B. 753. 

7. A testator devised estates to trustees and 
their heirs upon trust to accumulate the rents 
until the expiration of the term of twenty-one 
years, and alter the expiration thereof to stand 
possessed of the estates in trust for the second 
and every other younger son successively of his 
nephew W. in tail male, and failing such issue, 
in trust for the first and every other son of 
his nephew H. in tail male, with divers limita- 
tions over; and he gave a fund of personal 
estate to be held on similar trusts. At the 
expiration of the term W. and H. were both 
living, and each had an only son : — Held, that 
until it should be ascertained whether there 
would be a second son of W., the rents of the 
real estates and the income of the personal 
estate were undisposed of and belonged re- 
spectively to the heir-at-law and next of kin. 
Wade-Qery v. HandUy, 3 L, B., Oh. B., 374; 
45 L. J., Ch., 712; 35 L. T., H. 85. 
Aflaiming X L. B., Ch. B., 663; 45 L. J., Ch., 
467 ; 34 L. T., N. S., 233. 


IX. Of fwm SET APABf BOB MOACm 

8. Where an annuity for a term of years 
forms part of a residue, the executors, until 
they can sell it, must invest the paymetLts,ahd 
interests of the investments will belong to 
tenant for life of the residue. Where sums 
are set apart to answer contingent legacies, 
the interest of them until the contingency 
happens is part of the income of the residue. 
Where the interest of a l^acy is directed to 
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after that period, and until the time of pay- 
ment, is part of the capital of the re^iflne. 
Cmwley v. Crawley, 1 Sim. 427 ; 4 E. 3,, K. S., 
Ch., 265. 

^ 1. Gift by will of varions annuities, with a 
direction by the testator that a sufficient part 
of his personal estate should be invested in 
3 per cent, consols to meet the annuities, 
and that on the deaths of the annuitants the 
amounts respectively set apart to answer these 
annuities were to sink into residue. The 
testator bequeathed the residue of his estate 
as to two equal fourth parts thereof to his wife 
absolutely, and as to the other two equal fourth 
parts thereof upon certain trusts for the persons 
in his will named. The testator made a codicil 
to his will whereby ho directed that the an- 
nuities should^ not commence till after the 
death of his wife. On bill filed by the annui- 
tants asking for a sufficient sum to he set 
apart to meet these annuities, the question 
was raised who would be entitled to the income 
thereof during the life of the widow:— Held, 
that such income formed part of the residuary 
estate of the testator, Crmiley v. Bisson, 3 
Jun, N. S., 531. 

2. Portions of a fund constituting the resi- 
duary personal estate of a testator were set 
apart^ by his executois to meet contingent 
legacies payable on infants attaining twenty- 
one : — Held, that the tenant for life of the 
general residue was entitled to the income 
derivable from those poitions of the residuary 
estate set apart until such capital, or portions 
of it, were wanted for the payment of those 
contingent legacies in case they shonld be- 
come payable. Alllmsen v. WMttell, 16 L. T., 
N. S., 695 ; 36 L. J., Ch., 929 ; 4 L. R., Eq., 
295. 

Held, also, that the tenant for life was not 
entitled to the income whicli might have been 
derived from what was clearly necessary for 
the payment of debts and legacies out of the 
capital of the residue. Ih. 

3. Such part of interest of legacy of 4,000?. 
as was not wanted for support of IL Q, to 
accumulate and be added to, and managed 
along with, the principal sum for the benefit 
of the persons to be entitled to the same after 
M. Q.’s death, in that event the principal and 
the accumulations to go to her child or children. 
If no issue, 1,000?., part thereof, to J. H. ; 750?., 
other part thereof, to G. W. ; 760?., other part 
thereof, to J. M. ; and the remainder to T. H. : 
—Held, that the latter took the whole accu- 
mulations. Woodhead v. Marriott, C. P. C. 62. 

4. Testator ordered his trustees, out of 
certain funds, to pay to his wife what should 
be to be returned to her of her portion, and to 
invest the rpidue in funds to pay her the 
interest for life, then to pay the interest to his 
niece for life, then to pay the principal to her 
children if any ; if not, to the younger children 
of H. if any; if not, to the defendant W. ; and 
gave the residue of his eifccts to his wife. 
The niece and nephew had neither of them 
children; the intermediate interest from the 
death of the niece to that of the nephew, shall 
not follow the principal, but fall into the 
residue, and go to the wife^s executors as 
p«onal estate of the testator undisposed of. 

V. WynMmn, 3 Bro. 0. C. 68. 

I 4 A testator gave his whole estate to 
. ! payment of debts, 


expenses, and certain legacies, to pay out of 
the residue two annuities of 400?. each to F. 
and P , and one of 200?. to B., for tneir respec- 
ti\e lives. And for the better fulfilment of 
that purpose, he directed them to vest siiffidcni 
capital sums on securities ; and if the residue 
should not ho sufficient, to vest whatever 
residue there might be, and pay the dividends 
to the annuitants in the same proportions; 
and if more than sufficient, to vest the surplus, 
and divide it ^and the capital sum set ajfart 
for the annuities, as the same should bec(une 
tangible by the death of each annuitant, 
among other residuaiy- legatees. B. pie- 
deceased the testator. The residue did not 
yield sufficient income every vear to pay F. 
and P. 400?. each. On the death of F., her 
personal lepresentativcs and P, claimed pav- 
ment of all the arrears out of the then enlarged 
income of the residue: — Held, by the Eords,1 hat 
F. and P. were entitled to payment of 400/. each 
only in those yeans in which the income of the 
residue was suflucient ; that when in any year 
that income was more than sufficient the excess 
belonged to the residuary legatees ; that on F.*s 
death half the capital of the residue became 
divisible among them, and then P. became 
entitled to the income in each year of the 
other half ; but when in any year this income 
exceeded 400?. the excess belonged to the 
residuary legatees, and neither P. nor F.’s re- 
presentatives weie entitled to any payment of 
arrears. No benefit acciued to the residuary 
legatee.s from the lapse of the annuity to B., 
except when thereby the income of the residue 
exceeded the amount of tlie other two an- 
nuities. Casamajor v. Pearson, 8 Cl. k F. 69. 

6. Under an executory devise of a life 
interest in real and peisonal cbtate, to take 
eSect upon the death of an annuitant, the 
surplus lents and dividend.s which acorae due 
during the life of the .annuitant belong tci the 
parties entitled for life. But a specific devise, 
liable to be resorted to for payment of the 
annuity, will not contribute }>ro ryid to the 
annuity so as to increase the amounts of the 
surplus rents and dividends. Thornton v. 
Thornton, 3 N. R. 23. 

7. A testator directed 6,000?. to be settled 
on the marriage of bis daughter, and then 
went on to give it to trustees, with a separate 
life interest to his daughter ; after her death 
for her children on their attaining twenty-one 
if the mother should bo then dead ; but if not, 
then not till after her decease ; and if no child 
should live to attain a vested interest, then to 
fall into his residue. ^ And he gave his residue 
to A. for life, remainder to B. Held, tot, 
that the testator had made a positive settle- 
ment, and the Court could not add to it in 
any way. Fidlerton v. Martin, I Dr. k Bm. 
31; 6 Jur., N. d, 265; 29 L. J., Oh., 469: 8 
W. R. 289, 

Held, secondly, that the income undisposed 
of after the wife’s death fell into the residue. 
Ih 

Held, thirdly, that it w’as undisposed-of 
income merely, and passed as such to the 
tenant for life of the leskhie. 16. 

8. A testator bequeathed a sum of 5,0CKI?.< 
bank anntiities, in trust for such child ov 
children of A., a bachelor, as should attain 
twenty-one, and directed that the same and the 
income thereof should bo transferable and 
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payable to bim, ber» or them, on their re'*pcc- 
ti?e!y attaining such age ; and in case no child 
of A, should attain twenty-one, he directed 
the bank annuities and unapplied income 
thereol to fall into his residuary personal 
estate, which he bequeathed upon trusts for 
tenants for life, with remainders over Held, 
that the dividends accruing between the death 
of the testator and birth of a child of A. fell 
into the residue as income. FvUertmi sf.Mav- 
tin (1 Br. & Sm. 31) followed. Mmu7ids v. 
WangJi, 2 N. R. 408. 

1. A testatxix diiected the trustees of funds 
over which she had a power of appointment, 
from and immediately after her death, to stand 
possessed thereof, to raise thereout 5,000?., and 
to pay the same to the five children of her 
deceased sister in equal shares, the shares of 
sons to be paid at twenty-one, the shares of 
daughters at twenty-one or marriage, and to 
apply the income arising from the residue of 
the funds as in the will mentioned: — Held, 
that this was a vested legacy, that it was 
severed from the remainder of the trust funds, 
and that the legatees were entitled to the 
interest of the fund set apart to answer it. 
i>widm V. Murray, 32 L. J., Ch., 151; 11 
W* it 359 ; 1 H. E. 429. 

2. When alegacy is severed from the residue 
for the benefit of a tenant for life and a 
remainderman, the residuary legatees cannot 
claim the income accruing after the death of 
the tenant for life, though the reinainderman 
has not yet attained a vested interest in the 
legacy. Mdmanv, Kidman, 40 L. J., Ch., 369. 

Bee aim Aneuixy, IX. 


X. OTHEB CASES. 

8. A testator gave the dividends of specific 
sums of stock of different amounts to his sons 
and daughters by name for their lives, and on 
the death of any son or daughter he gave the 
capital of wjiich he had given the dividends to 
Siioh son or daughter, to his or her children at 
twenly-one, and if no such child attained 
twenty-one, the capital was to fall into the 
residue, the interest of which he bequeathed 
to his widow for life, and after her death to 
the sons and daughters “ duiing their several 
lives, to be divided between them,” in propor- 
tion to the specific sums of stock of which the 
dividends were bequeathed to them. After the 
decease of the testator’s “ said children,” the 
capital of the residue was to be divided among 
the children’’s children at twenty-one, and if 
any grandchild died under twenty-one, its 
$lmra was to be divided amongst the survivors 
at twenty-one or their issue, and after the death 
of the widow and aU the testator’s “ children 
and grandchildren without issue as aforesaid,” 
over. By codicils lie revoked the bequests to 
two of his sons and a daughter, and gave them 
for their lives the dividends of smaller specific 
stock than that so given by the will Held, 
that the dividends, the gifts of which were 
revolted, were not undisposed of, but passed by 
the residuai’y bequest as income of those 
tenants for life of it whose interests were not 
revoked, Alt v. Oregon/, 8 De Q. M. & G. 221 • 
4 W. R. 43G ; -3 W. K 630 ; 2 Jur., N-. S., 517. 

4. When a testator had specif cally devised 
certain hinds, but such lands were contracted 


to be sold in Ms lifetime, so that the devise 
was adeemed : — Held, that the rents received 
between his death and the conveyance of 
the propel ty passed to the devisee. WaU^ v. 
Watts, 17 L. R., Eq., 217 ; 43 L. J., Ch., 77 : 29 
L. T. 671. 

5. Where a testator, having contracted to 
pui chase an estate and taken a transfer of a 
mortgage on it, specifically devised it :—HeId, 
that the devisee was not entitled to the interest 
on the mortgage between the testator's death 
and the completion of the purchase. Puxlei/ 
V. Puxley, 1 H. B. 509 ; 8 L. X., H. S., 570. 

6. Devise to the children of A., B., and C. 
who should be living when the youngest 
attained twenty-one, with a direction that 
“ the present yearly rents ” should be paid to 
the persons who bi ought up the childien of 
0.:— Held, upon the context, that until the 
contingency happened, the rents were to be 
paid to such peison in trust not only for the 
children of C., but of A. and B. Sa7iders v. 
Miller, 25 Beav. 154. 


LlII. Legacy. 

X, Acentiom to Sjmifie Legaem, 8050. 

II. Amotmts, Shares, and Projjortmis, 8052. 
Ill, Charges of ly Comeil, Bee VI. xiv. ante, 
lY, Accumulative or Buhstitutional Whether 
Z'mUetosa^ne Incidents as Orighial, Bee 
XLIX. IV ante. 

V. Vesting of. See Vested, Coktihgect, 

AND Futube Inteeesxs, I. and ii, 

VI. In General, Bee Legacy. 


1. ACCRETIONS TO SPECIFIC IlGACIES. 

7. Dividends on specific legacy of stock given 
vvuth the dividends are due from death of 
testator. Barrington v. Trlstravn, 6 Ves, 345. 

8. Bequest of a specific sum in the funds, to 
be paid within twelve months. The sum was 
not transferred within the twelve months, and 
the executors received the dividends accruing 
during that period Held, that they belonged 
to the legatee, Bristow v. Brktow, 5 Beav, 
289. 

9. A., by will, gives 100?. South Sea stock 
to B.; another 100?. South Sea stock to 0., 
payable in six months after Ms death. Before 
time expired, an addition was made by the 
company to every 100?. stock:— He!^ that 
the legatees weie entitled to the additional as 
well as the original stock. Mason v. MawUnSi 
4 Bro. P. 0. 8. 

10. If a specific bequest of shares is made 
under an im|)ression that they are not subject 
to any increase, an accidental increase caitsed 
by a payment out of the general personsd 

of the testator himself will pass to the teatee* 
Mmlami v. Btainton, 7 Jur., S„ m; Sd 
L. J., Ch., 723 ; 9 W. E. 908 ; 4 L M. ft, 
715. Reversing 27 Beav. 460 : 6 %, 0., ^ 

360; 29 L. J., Ch., 401. 

A., under the impression that he was not 
indebted, dealt with his entire estate, and 
made a specific gift of shares held by him in a 
company, A suit was afterwards instituted 
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against his execni ors by the company to 'which 
he was found to be indebted. The debt was 
paid out of the testatoi’s general personal 
estate, and, In consequence, bonuses weie 
declared upon all the shares of the company. 
A specific legatee claimed the bonuses in re- 
spect of Ms bequeathed shares : — Held, that 
the bonuses on the bequeathed shares did not 
form pait of the geneialpeisonal estate of the 
testator, but belonged to the specific legatee. 
Xb. 

Some of the shares were bequeathed to 
parties for life, with lemainder to other per- 
sons : — B eld, that the bonuses belonged wholly 
to the legatees, and not to the estate. II). 

1. A testator bequeathed all the interest 
arising out of wdiat money he had in any 
banks : — Held, that a bonus or extraoidmary 
dividend on the shares of the capital stock of 
a bank, paid in addition to the usual half- 
yeaily dividend, and out of the net annual 
profits of the bank for tlic year, was not an 
accretion to the capital, and passed under the 
bequest. French v. Cmig, 8 Ir. Gh. B. 142. 

2. A testator having two policies upon his 
life for 1,000 A each, by will gave to his wife 
“ the 2,000/. insured on his life.” Subsequently 
he surrendered one policy. At hih death 
bonuses were due on the other • — Held, that 
Ms widow was entitled to the 1,000/., and also 
to the bonuses due upon the unsuiTendered 
policy. JRoherU v. Fdmnh^ 33 L. J., Oh., 3G9 ; 
33 Beav. 259 ; 9 Jur., N. H., 1219 ; 12 W. B. 
33 ; 9 L. T., N. B., 360. 

3 By the rules of an incorporated assurance 
company each shareholder wa^s required to 
effect an assurance of a stated amount, and it 
was provided that one-third of every bonus 
on the policy should be added to tire capital 
of the company. A shareholdei, by his will, 
bequeathed all and every hi s shares and interest 
in this company, and all the advantages to be 
derived theiefiom, and he bequeathed shares 
in other companies, in reference to which he 
also used the expression ** shares and interest” : 
— Held, that the policy effected by the testa- 
tor, and tbc bonus which had been declared 
thereon, did not pass to the legatee. Jlaring- 
ton V. Mqfat, 22 L, J,, Ch., 776; 4 Be G. M. 
&G. 1, 

4. A testator, being possessed of a policy of 
assurance tor 1,000/,, on which a bonus of about 
400/. had lately been declared, gave to his wife 
his * ‘premium of assurance in the B. Company” : 
—Held, that the bonus alone passed, Farmo 
V. MethoU, 1 Jur., K. B., 994. 

6» Testator gave several legacies in stock 
and directed his executors to transfer stock to 
the legatees to the amount of their respect ire 
legacies, either in consols or reduced annui- 
ties, within twehe months after his death. 
Some of the legacies were not transf t rrecl till 
after twelve months from the testator's death: 
— ^Held, that, notwithstanding the discretion, 
the legacies w^ere specific, and that the legatees 
were eniitlcd to the dividends from the death 


of the testator. CImfer v. OwSc/q 23 Beav. 402. 

A testator, at the time of his death, was 
entitled to one hundred and twenty shares in 


the Great Wesiem Eailway Company. Bor 
thirty-eight of these he had been an original 
imblMber, and had signed the parliamentary 
undertaking to pay the amount snb- 
' yiiMn ten years to the direoiors to be 



appointed by the Eailway Act. The remaining 
eighty-two shares had hetm pnrehased by him as 
scrip. By the Act, which was passed in his life- 
time, the directors had power to compel payment 
of the moneys &nbsciibed, and also to make calls, 
and to enforce the payment of such calls by 
action, or otherwise to declare the shares for- 
feited, and to sell the shaies. The Act also gave 
the proprietors of shares the right of sale and 
transfer, decUi msr, in effect, that the vendor 
ceased to be liable for calls after a proper 
memorial of such sale and transfer. All the 
calls had not been paid on the shares at the 
time of the testator's death. After his death 
the company passed a resolution, declaring 
that the proprietor s of shai es should be entilled 
to twm new quarter shares in respect of each 
wliole share. By his will, the testator had 
bequeathed thirty shares to A. and thirty shares 
to B., declaring that the legacies should be 
deemed specific so as to be capable of ademp- 
tiori:— Held, first, that the legatees were 
entitled to the income ot the shares from 
the death of the testatoi ; secondly, that the 
legatees were entilled to a proportional number 
oi new quarter share's; thiidly, that the 
legatees wore not entitle cl to have the deposits 
and calls on the new quciitei shares, or the calls 
due on the eighty-two whoh' shares, otumMe^ 
the calls due on the thiily-dght original shares, 
paid out of the testatorS general estate; 
louithly, that the legatees, and not the execu- 
tors. had the right of electing out of w-hich 
class of shares their Icgac ies should be delivered 
to them. Jacq^mv. Chamhers,^ 2 Colly. i35; 
15 L. J.,H. B., CM, 225; 16 id. 213; 10 Jur, 
151 ; 11 id. 295. 

7. The testator, after reciting that he was 
entitled to a policy of insmance ou his life for 
2,000/., bequeathed 400/., part thereof, to E. ; 
100/. and 100/,, other ])arts thereof, to two 
other legatees ; and he left “the residue ” to 
J. 11. C. At the time of the testator’s death, 
considerable sums by wa> of bonus were add eci 
to the policy '.—Hold, that the gift of *'the 
residue” ot the moneys, pavable on foot of 
the insurance, was residuary and not specific, 
and that J. H. C, took the cntiic residue of the 
pro* ecds of the policy, lucluding the boijuses, 
but bub 3 r<tto auj liabilities ior the satisfao 
tiem ot W'bicli the policy was liable to be 
resorted to, and that such liabilities were to 
be borne primarily by the legatee of such 
residue in exoneration of the specific legatees 
of the insurance, CorhaUk v. Vorbrnli^ 9 
B. E., In, 309. 

8. Where a testator directs a specific sum 
to be sold, and a certain sum out of the ^alo 
moneys to be paid to A., and the residue to 
B., each of the legacies is specific* amt the 
legatees are entitled to share the income of 
the fund from the iestator’s dc'ath between 
them, in proportion to the values of their 
respective legacies at that time. lie 

35 B. J., Ch., 426. 

9. A specific legacy is not liable to abate- 
ment Cor the payment of debts, but a 4omon« 
strative legacy is liable to abate when It 
becomes a general legfioy by reason of the 
failure of the fund out of which it is payable. 
A specific legacy is liable to ademption, bat 
a demonstrative legacy is not. A speeifio 
legacy, if of stock, carries with it the divi- 
dends which accrue from the death of the 
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ic«?tator, .while a demonstrativ'e los^acy does 
not carry Interest fiom the testator’s death. 
MiiUhu V. Smith f 1 Br. & Sm. 204, 210: 8 

W. R 739. 

1. A testatrix had power to dispose by will 
of ])ropertj which she enjoyed under the 
lesidimry gift of her brother: apart of this 
property consisted of 7,OOOA bank stock, which, 
after the brother’s death, was increased by a 
bonns to 8,750/. The testatrix in her will, 
made sliortly after the bonus was declared, 
dese 1 ibed the bank stock as consisting of 7,000/. 
The Coint decreed that the 8,750/. passed by 
force of general expressions, which plainly 
manifested an intention to bequeath all that 
the testatrix derived from her brother. Mat- 
thms \ . Maude, 1 Russ. & M. 397 ; 8 L. J., 
N. S . Oh , 106 

2. ^ liCgacy of 1,000A stock, held not to pass 
additional capital gi\en by Bank of England 
as bonus nnder 56 Geo. 3, c 96, subsequent to 
will, and before testator’s death. Morris v. 
Mmrmn, 2 Madd. 268. 

3. A testator gave to W. H. and M. H. the 
amount of the bond he held for 1,000/. : ** when 
they got their principal money paid to them, 
they then to give to their uncle J. B. the sum 
of 501*, and also their father and mother the 
mira of 601. each, arising from the bond ” 
Held, that W. H. and M. H. were entitled to 
the interest accrued due upon the bond in 
the lifetime of the testator, as well as to the 
principal ffarmirt v, Morgan, 2 Keen 274. 

4. A gift of 300/. upon a bond does not 

carry the interest incurred in the testator’s 
lifetime. liobfrtsv. Aik 112. 

5. Under bequests of the interest, dividends, 
and proceeds a sum in stock to S. for life, 
and of the slock to A. after S.’s death; but if 
A. should die befoie twenty-one, etc,, to S., a 
wrms on the stock gii en nnder stat. 56 Geo 3 
c 96, was held to belong to A. as legatee of 

V, Jtossifer, 13 Piice 774: 1 

M‘Clel 627. 

6. A testator gave all his estates and effects 

to Irustees upon trust, after pajing debts and 
le^cies, to employ the residue for the use 
and behTOf of his grandson G. C. and the 
Urn of the body of G. C. till he or they arrived 
at nmjonty, when the tmstees were to denude 
thereof in his or their favours; and failing 
TA' befoie either of their 

attawung to majority, then such residue was 
to pertain to any posthumous heir male of 
tw ator s son T. (\ (the father of G. C.), who 
had ju.t died, at hiR or ihe heirs of his body 
Rttoimnj? to majonty; and failing of him 

5; declared that, 

tten in place of 

i T 0 T”Fi *®, ^““ShWs of 

rfiiS# should solely pertain to the 

’ tl»eir issue, 

- !i I secluding heirs-port loners Bv 


interlocutor of the Court of Session, that G. O, 
on attaining twenty-one years did not take 
absolutely, so that on his death the whole 
residue would become divisible among his 
next of kin ; but that he took only as first 
substitute in tail, and that upon the 'failure of 
the entail (upon his death leaving no heiis of 
his body) Ms eldest sister succeeded as heir 
substitute to him .-—Held, further, that the 
accumulations of interest and profits from the 
death of the testator until G. 0. attained 
majority belonged to G. C. ; as did also some 
bonuses on Bank stock, pait of the testator’s 
property, which had been declared a few 
weeks before G. 0. attained majority, bu£ 
were payable at a day subsequent to that date. 
CumbiffY. Boswell, 4 W. R. 752; 2 Jur., jST. S,, 
1005. 

7. In June 1865 a dividend of 7 per cent, 
per annum upon certain shares held by the 
testatrix was declared payable on the 15th 
July 1865 and the 15th Januaiy 1860. She 
died on the 31st December 1865 .—Held, that 
the January dividend foimed pait of the corpus 
of her residuary estate, and did not pass under 
a bequest of the annual income of such resi- 
duary personal estate. Be Qeiidre v. Kent, 4 
L. R., Eq., 283 ; 16 L. T , H. S., 694. 

8. In the case of a specific legacy of Bank 
stock, if the^ testator has died a few days 
before the dividend day, the legatee would 
take the dividend, although payable in respect 
of profits earned during the testator’s life. 

^ ; 23 L. J., Ch., 981 ; 

2 Eq. Rep. 913. 

9. The dividend on shares in a public com- 
pany, partly earned before the testator’s death, 
but declared afterwards, belongs entirely to 
the specific legatee of the shares ; and the 
Apportionment Act 1870 does not introduce 

respect. Whitehead v, 

H hitehcad, 16 L. R., Eq., 528 ; 29 L. T, 2S9. 

.ri.? between Tenaiif for Life and Bemainder- 
Corpus.'l 8ee AccretiojNT 
AKD Bongs — Apportionment. 

Intermediate Be7its and Broftsl] See LII. 

Interest on Begaoies.'} See Legacy, XIIL 


s 4,000/. to each of Ms grand' 


n. AKOTTBTTS, SHAKES, AND EEC- 
POEXIONS. 

10. Testator bequeathed to his grandchildren, 

*^®®’ *^® payable to 

each_of them on their attaining twenty-one, 
rad in case of_the death of either o£ them 
before that period, the legacy to be divided 
amopt the survivors :-Heia, that the grand- 
entitled to one sum only of 
1,000/., and not each of them to a senarate 
^m ^39^8 Ste7mrt v. G^amett, 3 

sss3'”,rh“ ,“ ?= •“ 
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to 2,0002* for B, : — testate meant to 
give trustees 3,0002. in tni&t ; bequest to them 
being mentioned only once, and the legacy 
of the 2,0002, to B. being mentioned twice. 
Alfred v. Green, 5 Madd. 92. 

1. A testatrix bequeathed as follows: ^‘As 
to all the rest of my personal estate, I give 
the same to A.. B., C., B., etc., upon trust, to 
pay one4hird to B. S. T., for her own propci 
use; as to the remaining two-thirds, in tiust 
to invest the same and lecehe the di\idencls, 
and pay the same for the use of F. I. T. and 
0. H, T., for and dming the term of their 
natural lives ; and after the decease of either 
of them, the said F. 1. T. and C. H. T., then 
in trust to pay one-fourth part of the trust- 
fund unto P. S. T,, to and for her own use and 
benefit, and to pay the diiidends and profits 
of one other fourth part of the said trust-fund 
unto the survivor of them, the said F. I. T. 
and C. H, T., to and for his use, for and during 
the term of his natuial life ; and from and 
after the decease of the survivor of them, the 
said F. I. T. and G. H. T., in trust, to pay, 
assign, and transfer, and set over the said 
trust-tund, together with all interest that shall 
be due thereon, unto P. S. T., to and for her 
own proper use and benefit” P. S. T. died in 
1821, F. I. T. in 1831, and C. H. T. in 1837 
Held, that C. H. T. was entitled, on the death 
of his brother F. I. T., to thiee-lourths of the 
two-thirds of the income of the trust-fund. 
Wentworth v, iri2Zm7«^, 11 L. J., H, S., Cb., 
107. 

2. By Ms will the testator bequeathed his 
residue between Ann 8auih Parker and ten 
other persons (naming them). Two of the 
legatees having died, the testator, by a codicil, 
gave the residue between eight persons, 
naming them, and Ann Sarah Parker, G. F., 
and Ann Parker. It appeared that Ann Sarah 
Parker and Ann Parker were the same persons : 
— Pleld, that she wms entitled to one-tenth, 
and not to two-elevenths of the residue. 
Mead V. StrmgewaySy 12 Beav. 323. 

3, Under words in will “to pay to each of 
my younger children (three daughters), as and 
for their respective portions, a sum equal to 
one-f omth of what shall remain to my (eldest) 
son William, payable to each of my said daugh- 
ters respectively, at her or their respective 
ages of twenty-one, or marriage, etc. :—Held, 
that all daughters were only entitled to a sum 
equal to a fourth of what remained to the 
eldest son, or each of them to one-seventh 
(such appearing to be testator’s intent), and 
that the time of testator’s death was that 
at which the amount of his property and pro- 
portions of the shares were to be computed. 
ColoUttgh y, Bavent 3 Bow 267* 

4, Testator directed his trustees to invest 
1,4002. upon trust for his wife for life, and 
8002. upon trust for his daughter for her life ; 
and he directed the Income of the 1,4002* to 
be jMd to his daughter for life if she survived 
Ms wife. He then directed his trustees, after 
the decease of his daughter, to pay and divide 
the two sums of 1,4002. and 8002. between his 
daughter’s children ; but if she <^ed unmarried, 
qr, being married, died without issue, then he 

two sums, as to the sum of 8002., 
between the brothers and sisters of 
and the remainder of the sums equally 
his own brothers and sisters. The 
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testator’s daughter having survived the testa- 
tor, and having died unmarried in the lifetime 
of the testator’s widow, the brothers and sisters 
of the testator’s widow claimed the whole fund 
in which the 8002. had been invested ; — Held, 
that the same was divisible in the proportion 
of eight to fourteen between the brothers and 
sisters of the testator’s widow and the brotheis 
and sisters of the testator. Hewitt v, George. 
18 Beav. 322. 

5. _A testator devised his Upton Park e^tat 
to his five claughteis and his grandson, Un 
tenants in common for their re&pccti\ e live s 
with remainders over* By a codicil he devise <1 
to his son Alfred and his heirs “ the like shaie 
he had given to his five daughters in the Upton 
Park pioperfcy, in e\eiy lespect whatever” 
Held, that Alfred took one-seventh in fee. 
JBedloronglh'r, Bedhorough, 31 Beav. 284. 

6. A tebt.atoi bequeathed 2,1002., part of his 
preferential stock in a railway company, upon 
trust f 01 the benefit of a niece; 1,0002., other 
pait of his preferential stock, upon like trusts 
for the benefit of another niece ; and the rest 
of his preferential stock upon like trusts for 
the benefit of a third niece. The preferential 
stock was composed of various kinds of stock 
of different values .—Held, that the whole of 
the stock must be apportioned ratably amongst 
the three nieces. SI eg v. Barher, 1 G W, II. Si 2. 

7. A. bequeathed property amounting to 
1,2792. to B. Subsequently B., after referring 
to the will of A., and that he was desirous of 
making the following legacies to A.’s relations, 
bequeathed to them legacies amounting to 
2,8002. ; and proceeded : but if the property 
“ I became entitled to under the will of. A* 
should fall short and be deficient in paying 
such legacies, my desire is, that 5002. out of 
any other part of my personal estate shall be 
paid and applied for that purpose Hold, 
that the legacies* though nominally amounting 
to 2,8002., weie limited to 1,2792. plus 5002., 
and that they must therefore abate. Mead v, 
Strmigways, 14 Beav. 139 ; 20 L. J., N. &* 
Ch,, 487. 


LIY. Gifts Void, Illegal, or Against 
Public Policy. 

8. Legacy loft to procure a dukedom, vokU 
Kingston {Marl} v. Fierejmnf, I Tern. 5. 

9. Bequest of stock to government, «!n 

exoneration of the national debt,” directed 
to be transferred to such persons as the King 
under his sign manual shall appoint. MemUnd 
V. A#.- 3 Menv. 084. 

10. A power given to a charitable institution 
by its special act to acquire lands by will 
infers a power to persons to give to it lands 
by will. Perring v. Trail, 22 W. R, 312. 

11. Q%(,(Bre, whether a direction to bury 
testator in a monument to be erected in 
unconseorated ground,, is void. Mifford y. 
MeynoMs, 1 Ph. 185 ; 12 L. J., H. S., Oh., 40. 

12. Bequest for purchasing the discharge of 
poachers, committed to piison for non-pay- 
ment of fines, fees, or expenses under the game 
laws " — Held, void, as encouraging offences, 
and opposed to public policy. Thrupp v. 
GoUbU, 26 Beav. 126; 5 Jun, H. S.t 111. 

See atm CntApTY— C okbitioh— Eomah 
UATHClAOi, I. 
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*^j3jL ^Beath Simpey Regaebeb as a Contingent Event* 


ItT* Deatli Simply Regarded as a 
Contingeat Event. 

I, Wiere Immediate^ 8054. 

II, Future Giftf 8055. 

HI, Dense of Meal Eutatef SOoot 


I, WHEEE eilT IS IMMEBIATE. 

1, Bequest to A,, and, in case of her death, 
to an absolute inteiest in A. 

Mimlley v, Sntmions, 4 Ves. 160, 

% A clause of survivorship between two 
legatees, if either of them should die, confined 
to a case ot lapse, and did not prevent the i 
legacies nesting. Ximjf v. Taijlor, 5 Ves. 806. 

3. Begacy to “ A., or in case of his death,* 
etc., oohstiued to mean to A., absolutely, if 
living. Turner v. Moor^ 6 Ves. 557. 

4 Legacies to two sisters, with a direction, 
in case of the death of either, reciprocally to 
Aevolvc to the other: that direction confined 
to the case of lapse by the death of either, in 
the life of the testator, and did not prevent 
the vesting absolutely. CamMdge v. Mou,s^ 8 
Ves, It 

5, Ecsiduaiy bequest in trust for the use 
and benefit of A., and in case of her death 
to be equally divided between the children 
of B. Payment decreed to the executor of 
A., m having taken ibe absolute interest. 
OmfMuetj V, 18 Ves. 291. 

6, Bequest to the use and behoof of A,, and 
in case oi bet dec ease to the use and behoof 
of hei cliildren, share and share alike •- Held, 
a life mtuicst only in A. The capitil to her 
cMMren altir her decease, Douglas {Lord) 
V. (fkahuir^ 2 Ves. J. 500. 

7, Testatrix bequeathed as follows: “I 
give the legacy ot 4,000^. to A., and in case 
of his decease "l give the same legacy to his 
wife, and at her decease to their eldest 
daughter Held, that A. having survived the 
testatrix was absolutely entitled to the legacy. 

V. Bmm^ 7 Bim. 40. 

S. Words of will aftei giving legacy were, 
**And in case of legatee’s death, then to 
children” :~“Held, that words referred to 
legatee’s death before testator, and that 1ega» 
iee surviving him took absolutely. Slade v. 
Milner i 4 Madd. 144. 

9. liule that a bequest to any person, and 
In case of his death to another, with no 
reference to the period within which that 
orent is to take phee, vests absolutely if such 
enson survive the testa! or. Home v. DiUanSy 


1 


tmp, Brough. 198 ; 2 My3. & K, 15. 

A testator resident abroad gave a legacy 
to A., “or in case of his decease, or at his 
: ' decease, to be equally divided amongst his 
children ” He gave dtlier legacies in similar 
terms to B., C.. etc,, and he directed these 
^ ims to be paid to the above persons, then 
asiding in Wales ; and ho appointed, executors 
to send them to the respeotive in- 
within .six months that the 

bsolute interests. AHiwr f. 

m: ( ,| . r,.* ^ 

‘f .'^tock in tru^ for the 



she happen to die then in tliat case among 
her children ; another legacy of stock to A., 
to be paid her as soon as possible, or, in 
the event of her death, among her children; 
another legacy of stock to B., and in case 
of her death among her children: all these 
legacies held absolute in the respective mothers. 
Welfster v, Maley 8 Ves. 410. 

12. One devises to A. 5002., to B. 5002., and 
so to five others the like sum ; ** and if any 
to whom I have given any money legacy 
happen to die, then his or her legacy, and 
also the residue of my personal estate, to go 
to such of them as shall be then living.” 
Decreed, it should be taken to be living at 
the death of the testator, and not at any time 
aftei, so that the death of any of the legatees 
after would not carry it to the survivors. 
Trotter v. WilUamSy Pre. Ch. 78. 

13. Besiduary personal property held to be 
vested in A. and B. in equal moieties, and 
descendible in the same proportions to their 
respective children, notwithstanding woids 
giving the property to the survivor “in the 
event of the death of either,” the word 
“death” being held to refer to death in the 

I testator’s lifetime. Cla/rlie v. Lu’b'bocky 1 Y. & 
ColL 0. C. 492 ; 6 dur. 548. 

14. Bequest of 1,0002. to testator’s sister, and, 
in case of her demise, 8002. to A., and the 
remaining 2002. to B. The sister entitled^ for 
life, then to go in the proportions. Millings 
V. Sandom, 1 Bro. 0. 0. 893. 

15. General disposition of all the testator’s 
estates, real or personal, to his wife and two 
children, to be equally divided among them, 
subject to annuities ; on death to devolve^ to 
his children equally ; the portion of the wife, 
upon her death, to his children equally ; upon 
their death before her, their portion to her 
dunng life, with a limitation over: upon the 
death of all without issue of tne children, 
whether an estate for life or absolute to the 
wife, guesre, Chalmers v. Storily 2 Ves. & B. 
222 

16. Devise to “children, share and share 
alike,’ Fiist codicil appointed a guardian 
“during minority,”— second codicil “in the 
event of the death of any of the children, 
tlicir portion to be divided among the sur- 
vivors, shaie and share alike”: — Held, that 
“in the event of the death” meant death 
during minority. In a will “ in the event of 
the death of the devisee ” are never construed 
to mean the event of a lapse by death before 
the testator, except from necessity. MonP 
gomeiy v, Montgomery, 2 Ir. Bq. B, 161. 

17. Bequest of a legacy to the plaintiff for 

her sole use and benefit, and “ in the event of 
her death, then ” to her youngest surviving 
son:— Held, that the event contemplated a 
death m the testator’s lifetime, and that the 
plaintiff, having survived himj was entitled 
absolutely, Sehenh v. Agmm^ 4 Kay & 401, 

18. Bequest to four persons equally, and “in 
case of the death of any or either of them, 

“ in the lifetime of the other or others,” 'their 
sliaies to go to “survivor or survivors of 
them”: — ^Held, that the survivorship had 
reference to the penod of the testator’s death, 
JToomrd v. Monard, 21 Beav. 550. i 

19. A testator gave certain gifts tb 
some 
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daughter M, (a married woman) for her own 
proper and absolute nse and benefit; and 
afterwaids provided, that in case she should 
die, the premises should go and be for the 
Sole use and benefit of her childien living at 
her decease. The testator appointed M. his 
sole executxix. M. survived: — Held, fiist, 
that the gift was not for her scpaiate use 
independent of her husband. Taylor v. 
Stahifo7i, 2 Jur., N. S, 634; 4 W 11 538, 

Held, secondlj^ that the subsequent gift for 
the benefit of her children was only sub- 
stitutional y, to prevent a lapse in case of her 
decease before the testator ; and that, as she 
survived the testatoi, it did not cut down the 
absolute inteiest given to her in the first 
instance ; and the property was thercfoie 
held to belong to her husband, and to pass to 
his assignees in bankruptcy. Ih, 

1. A testator gave legacies to his two 
brothers, and directed that if either of them 
^‘die in my lifetime ” his legacy should go to 
his children, but the legacies were not to be 
paid till six months after his life’s death. 
By a codicil reciting the effect of his will and 
the death of one of his brotheis, he diiected 
his legacy to be held for the benefit of his 
widow for life, and after her death the 
principal to bo paid to her children ; and he 
directed that if his other biother “ shall die 
leaving a widow,” such widow should have an 
interest in the legacy given him in like 
manner as he had diiected the legacy of the 
deceased^ brother -Held, that the woids 
** shall die leaving a widow” meant die in 
the testatoi ’s lifetime, and that interest was 
payable from the death of the viclow. IIoocl 

V. Mood, IS W. R. 88. 

2. The will of S. C., after bequeathing her 
property to A. 0, and J. C , continued thus, 
<*In case of the demise of either the said A. 0, 
or J. 0., I do hereby bequeath the same . . . to 
the survivor for her sole use and benefit duiing 
her or their natural lifetime”:— Held, that the 
residue was not disposed of, and that A. 0. 
and J. 0. took only as tenants for life. 

V. WatmL Clarlke, 1% mods of, 7 
P.B. 10; 51 L. J., 1^, 13; 47 B. T. 24 ; 30 

W. R 276. 

3. A testai or by his will bequeathed personal 

estate to J. W. upon trust for his, the testator’s, 
wife absolutely, and in case his said wife 
should die in his lifetime, he directed that all 
his said estate should be held by his said 
trustee upon certain trusts (which failed), 
and subject to those tiusts he bequeathed all 
his property to J. W. absolutely Hold, that 
the gift to J. W. was dcpen^lent on the event 
of the testator surviving his wife, and that 
J. w. did not become entitled fioiu the mere 
fact of the gift to the wife failing to have 
wactical operation. Wndemood v. Wim, 4 
He G. M. & 633; 1 Jur., H. S., 169: 24 

B. J., Ch., 293. 

4. A testator left legacies to three persons, 
and if any of them died their shaie was to 
go to the others. One of the legatees and 
the testator died at the same instant .—Held, 

’ .that death ” must, according to the ordinaiy 
rule, mean death in the testator’s lifetime, 
the legacy of the legatee so dying 
of the residue. Mllioti v. Smith, 
22 B. R., Ch. B., 236; 53 B. J., 
B.T.27; 31 W.R.336. ’ 


IB FHTUBB HIFT* 

5. Whether the expression in a will, in 
case of death,” refers to a death in the life- 
time of the testatiix, or to a death at anv 
time, depends upon the context, ^ 

Jones, 1 Russ. & M. 553. 

^ 6. In order to advance the apparent inten- 
tion of the testator, the woids ** if he should 
die” weie construed “when he should die.” 
Smart v. ClarJi, 3 Russ. 365. 

7. Bequest o^el m case of death of devisee 
generally, and not evpie^^bly lefeiable to any 
certain e\ent or time, williin oi before which 
such dj mg must occm, to give eftect to the 
leinaindcr Held, not necessarily to refer to 
a cHing in the lifetime of the testator, but 
will be construed so as to give effect to such 
intention on pait of testator as may be pre- 
sumed fiom the language of the will to have 
been his object. Met mj v. M^LmiMin, 1 
Price 261. 

8. A testatiix bequeathed a legacy to A., 
his exceutois, etc,, “but in case he should die 
leaving lawful issue,” she bequeathed it to 
A,’s children. A. suxvi^ed the testatrix:— 
Held, that A. took a life interest only. 

St 071 V. Aiitrolns, 21 Beav. 556. 

9. The expression “in case of either of 
their deaths,” in a gift er Held, not to be 
confined to deaths taking place during the 
life of the tenant for life after the testator’s 
death only. Le Jeime v. L$ Jetme, 2 Keen 
701 ; 1 Jur, 235. 

Bequest of copyhold and leasehold pro- 
perty to the testator’s widow fur life ; and at 
her death, the whole to be sold and divided 
into fi\e parts, one of which was to be paid to 
each of the testator’s four sons living at her 
decease ; and in case of either of their deaths, 
ins share to be paid to his issue ; and in case 
either should die without issue, his share to 
be divided amongst the surviving children 
Held, that the child of a son who dieci in the 
testator’s life was entitled to such share as 
her parent, if he had suivived the widow, 
would have been entitled to. Ih 

10. The woids “ in case of the death ” con- 
strued to refer to death in the life of the 

W^'l Leonard, 1 Swi|n* 

^ Words importing contingency applied to an 
inevitable event, construed to refer tq tlie 
occurrence of the event under peculiar cir- 
cumstances. Id, 164. 

11. ^ Construction of will.— Continuance of 
annuities,— Construction of a gift over, if ctttr- 
tain persons should die. Astley v. Leomm, 8 
B. J., Ch., 20, 

32. Bequest to A. for life, and after her 
death to B. and 0. or their children, in oa^e of 
their decease. B. died in the lifetime of the 
tenant for life, leaving children Held, hhat 
B. took a vested interest, liable to be divested 
in the event which happened. MoUfko v. j?®- 
ym, 11 Jur , N. S , 526 ; 1| W. B. 600. ^ 

Bequest to A. for life, and afterwards to t|ie 
testator’s brothers and sisters, share and share 
afike, or their children iir case of their decease ; 
— Held, that the children of a brother, who 
survived the testator, but died in the life 
of the tenant for life, were entitled. S. C. 34 
Beav. 180. 

13. In a bequest of 1,0001 to certain 
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for life, and (after their decease) of 400/ ,pait 
thereof, to A, and B , pnit and part alike ; mz , 
m)l to i. and 200f to B. for the tionble they 
might have in the execution of the ivill ; “ bnt 
in case of either ot their deaths, to the sur- 
\ivor; **aiirl in case of both their deaths, to 
the heirs, executors, and administrators of 
bitch siirvi\or, 200^. only.” The woids, “in 
case of death ” were held to refer to death in 
the lifetime of the tenant for Me of the 1,0002. i 
irreenw Barrmi\ 10 Hare 159 ; 1 W. K. 197. ^ 

1. A testator ga've his whole property to his 
tvife, upon condition that she should pav an 
annuity of 150/ to Ms mother during her life, 
and after her death to his wife, to be equally 
divided between those of his childien who 
should survive her, share and share alike. All 
the testator’s children died in the litetime 
of his widow, who married again, and died 
leaving her husband surviving her*— Held, 
upon her death, that in the events which had 
hapi'iened, the testator’s property was undis- 
posed of, an<l that the next of kin, and not 
the second husband in right of his wife, were 
entitled to it* Jintin v. Jlanmond^ 2 Myl & K. 
m; SL. JnH. B., Oh., 148. 

2. A testator gave freehold and leasehold 

pro|wrty to his wife for life, and after her 
death, to A., B., and C., share and share alike 
(there being neither words of inheritance nor 
of restriction as to their interest), and after 
their decease to their children. A., after the 
death of th(‘ testator and tenant for life, diid 
without issue Held, that A* was not abso- 
lutfdy entitled, and that his share fell into the 
residue. v. 3 Jur., N. B., U54 j 

26 L. J„ fh , mi 

3. Lr^gucy ol .‘>,00f)/ to testator’s witc‘ A. for 
life, and after hei <hath one-thiid to lach of 
his daughters, M. and H., with proviso that 
if either danghtei should di(‘ unman kd. or 
without issue, hem fit of snrvivoiship ; and 
If 1cK>th should die unmaiiied or without ksuo, 
then to son, Abo, two-thiids of icsi<lue in 
same manner subject to such contingencies in 
&vour of their i&sue, and with like bent lit of 
survivorship as was before declared as to the 
3,0001. A, died in life of testator ‘—Held, on 
her death the daughters Al. and H, took 
vested interests in bharcs of 3,000/., and of 
the re.sidiie. Lalfer \ , MdimnU, 2 Madd, 210. 

4. A. bequeathed btock to his aunt for life, 

and, after her death, to his father; “and, in 
case of his death, then to devolve on his 
brothers and sisters, or their representatives.” 
The father and two brothers predeceased the 
aunt:— 'Held, that the death of the father 
meant death In the life of the tenant for life ; 
that the brothers and sisters who survived the 
jaunt, and the representatives of those who 
|r©deceas<?(l hei, w^ere entitled to the stock. 
M 28 Bcav. 656. 

5. A residue was given to the wife for life, 
-and afterwards in separate moieties to different 

^ .persons. One moiety was given over “ in case 
, ; otthe death of any or either of them before 
' j Af mid file,” and the other in case of the 
^ r’-leath ^ m either of them,” without 
- ’’ apj period under the cir- 

; , that the |5ffc mm In both cases 
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interest to be paid to A. for life, and after Ms 
death the capital to be divided amongst the 
children of the testator’s late daughter B., or 
their descendants, but should there be none of 
them surviving, then the capital to be equally 
divided amongst such other grandchildren as 
might then be living, or in default theieof 
to his legal representative. B. had seven 
children, thiee of whom died without children 
in the lifetime of testator ; of the remaining 
four one alone survived, A., the tenant for life ; 
three died before A., and only one of these 
three left issue Held, that the words “ should 
there be none of them suiyiving” rofeired to 
the testator’s death, and that the children of 
B. who survived the testator took vested 
interests. Be Barves, 4 L. E,, Ch. D., 210. 


III. BE?ISE OP REAL ESTATE. 

7. The rule established in numerous cases, 
that a bequest to A., and in case of^his death 
to B , gives A. an absolute interest in case he 
survives the testator, is not to be extended to 
devises of real estate. Accordingly, upon a 
devise of a certain share of a real estate to 
the testator’s sisters, Mary and Lucy, share 
and share alike ; “ and in case of their demise,” 
to be equally divided amongst their children, 
or their lavvful heirs : — Held, that the sisters 
took esMtea for life only, with remainder to 
their children as tenants in common in fee. 
Brnmi V. ftemecroft^ 2 Y. & Coll. 640; 7 L. J., 
H. S., Exch. Eq., 25. 


I* VI. Words '^Death without Issue” 
etc. Whether they refer to 
Indefinite Failure of Issue or 
Failure of Issue at the Death. 

See also LYII. post, 

I. Gifts of Personal Mutate, 8056. 

II. Almhite Interests m Permialty Toliere 

Estates Tail inBealty, 8063, 

III. Gifts of Meal Estate, 8061 

IV. Effect of the Wills Act, 1 Yict,, e, 26, 

29, 8068. 


I. 0IPTS OP PEESOHAL ESTATE. 

1. Gene7*al Mule, Indefinite Failure, 8056. 

2. Death Without Eeaimg Issue, 8058. 

3. Gift Over at f ^^after"^ Decease, 8039. 

4. Gift Over to Several aiid the Sui^vivor, 8060. 

5. Gift Over to Persons then Diving, 8060. 

6. Gift Over on Death under Tweniy^one, 8061. 

7. Where Implied Gift to Issue, 8061, 

8. When Mestrieted in Other Cases, 8062. 


1. Oeneral Rule, lAdefinite fahute. 

8. Remainder of trust of $ terip to gno 
default of issue of another, 1$ toM. Pe&m Y. 

' o4i ^fter the deat^ ^ 
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of any person without issue is bad. G-reen v. 
Mod, Pitzg. 68* 

1. Limitation of trust of term to A. after 
death of B., without heir of his body, is void, 
Burgeii v. Burges. Poll. 40. 

2. Limitation of sum of money to K. for 
life, then to her children, and if no children to 
L., is void. Boucher v. AuthraM, Pol. 37. 

3. How far personals may be limited over. 
Att^Gen. v. JIall, Fitzg. 314. 

4. Ho personal property can be limited on 
so remote a contingency as the death of a 
person dying without issue generally. Grey 
V, Montagu, 3 Bro. P.0. 314. Affirming 2 Eden 
205. 

5. Trast of term is limited to issue of J.. 
and for want of issue, to G. J. has issue, and 
dies ; issue die. Limitation to G. is void. 
M^'arman v. Seaman, Poll. 114. 

6* Eemainder of trust of term limited after 
another’s dying without heiis ]S void. Bach- 
house V. Bellingham, Poll. 33. 

7. Devise of a personal estate to one and his 
issue, or to one, and if he die without issue 
over, remainder is void. Gthhs v. BaimadUton, 
Pre. Gh. 323. 

8. Eemainder of lease for years on general 
dying without issue, too remote. Otherwise, 
if without issue living at the death. Bxel v. 
Wallace, 2 Ves, 120. 

9. Interest of residue of personal estate given 

1>y will to a woman for life, then the residue 
to her nieces ; if they die without issue, over : 
the last limitation over is too remote, and on 
the death of the aunt the nieces take the | 
whole. Barest v. Gell, 1 Ves. 3. 286. j 

10. Personal estate bequeathed to F., her 
executors, administrators, and assigns ; but in 
case of the death of F. without issue, re- 
mainder over : this remainder over too remote, 
m it must be construed a general dying with- 
out issue. Bifjgc v. Bensley, 1 Bro. G. G. 187. 

11. Devise and bequest m trust to pay the 
income to A. for use during life, witffi re- i 
mainder in default of issue to B. for his use 
during life : remainder in default of issue to 
0. for life in the same manner, with remainder 
over. The remainder after the limitation to 
A. for life is void as too remote, and, A. being 
heir-at-law and residuary legatee, his title to 
the real estate and personal was established. 
Boehm v. Clarhe, 9 Ves. 680. 

12. A limitation of personal estate, after the ■ 
death of the first taker without issue generally, 
is void. Beauelerk v. Bormef , 2 Atk. 308. 

Testator says, ** I make D, my sole heir and 
executrix ; and if she dies without issue, then 
to go to plaintiffi^’: — Held, that the limitation 
over of the personal estate was void, and 
cannot he confined to D.’s dying without 
issue living at the lime of his decease. M, 

13. A limitation by will of personal estate, 
after the death of N., without lawful issue, is 
too remote, and void. Jeffrey v. S^rigge, 1 
Cox 62, 

14. Limitation of personal property after an 
indefinite failure of issue void, as too remote, 
otherwise if confined to the time of the death. 
Courts endeavour to support such limitation, 
taking advantage of any expression to con* 
Sfroe the event, never having bad issue, or to 

* confine it to the death. Widdism v. BodgMu* 
Ch., 48L 

Bequest of personal estate to A* during 


his life, and if he has no heirs, then over — 
Held, the bequest over was void, as being too 
remote. Bodens v. Gal way (ZorS), 2 Eden 

297. 

16. Devise of leasehold for years to A., if he 
dies without issue, remainder over, the whole 
interest vests in the first taker ; otherwise If a 
lease for lives ; for if the taker makes no use 
of his power on his death, it vests in the rc- 
maindeirnan. who takes as special occupant. 
Saltern v. Saltern. 2 Atk. 376. 

17. Bequest of money to testator’s wufe, and 
the issue of her body, and failing such issue, 
to such of her heirs whom she should appoint 
by written will: — Held, that the subsequent 
words did not contiol the previous limitation, 
and, therefoie, that a bequest over of the money 
was void, as being too remote. Mowstom v. 
Ives, 2 Eden 216. 

18. Bequest of money to A., upon condition 
that he should pay an annuity to B., and in case 
B. should die without issue, then to be equally 
divided amongst such of the testatrix’s nearest 
relations as should at that time be living : 
— Held, the bequest over wms t)o remote. 
Best ouches v. Walker, 2 Eden 261. 

19. The sense of the wo’ds, ‘‘die without 
issue,” or “for -want of issue,” not to be 
departed fiom without satisfactory evidence, 
that they were not intended in that sense. 
Bonn V. Penny, 12 Ves. 548. 

20. Legacy given upon a man’s dying without 
ispe ; the man dies leaving issue, wffiich issue 
within six months alter died without issue ; 
the legacy not due, it not being intended to 
axise upon any remoter contingency than the 
man’s dying without issue living at his death. 
Nichols V. Hooper^ 1 P. W. 198 ; 2 Vern. 686. 

21. A., possessed of a term, devised it to his 
wife for life, remainder to his first son for life, 
and if he died without issue, to his second 
son, etc. The remainder to the second son 
was held void. Boxw v. Wmdham, 1 Lev, 
290 ; 2 Gh, Eep. 14. 

22. Eesidue of personal estate bequeathed to 
the children of the testator’s two daughters, 
their executors, etc., with a limitation over in 
case both his daughtcis should die without 
issue, a vested interest in the grandchildren, 
and the limitation over, is too lemote. Mam* 
lings V. Goldfrap, 5 Ves. 440. 

23. Testator bequeathed 5,000^. in trust to 
pay the interest to Ms nephew John for life, 
remainder to John’s first son for life, remainder 
as to the principal for the children of John, 
and for default of such isstie to pay the 
interest to the second and other sons of John 
successively and to their respective issue ; and 
for default of issue male of J&hn^ to pay the 
interest to the testator’s nephew Charles for 
life, etc., etc, : — Held, that the words in italics 
did not mean ^’if John shall never have a 
son,” so as to make the limitation to Charles 
take effect by way of substitution, but that 
that and aE the other limitations subsequent 
to the limitation to the first son of John were 
void for remoteness. Burley v. Mmlyn, 16 
Sim. 290 ; 12 Jur. 712. 

24. Testatiix gave all her estate, real and 
personal, to her daughter and her heirs, and 
half the navigation money for her natural 
life, and in case she dies without issue all to 
be divided between four nephews and nieces 
named \ the part of one only for life, and 
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moteucss. Bajyliael t . Boe7m, 22 L. X* 
Ck, 299. 

5. A father, bj will made in 1821, after a 
gift of leaseholds to Ms daughter, gave all the 
remainder of his property whatsoever to hi& 
wife, the income to her for life, and at her 
death to his daughter, for her own benefit and 
her children, or one only child if she should 
have any (all that was given to her being for 
her own benefit, and not to be subject to the 
debts, control, or disposition of any husband 
she might marry) ; but if she should die with- 
out issue the leaseholds were to be enjoyed by 
his wife for life, and at her death to his sister 
S. for her life, and at her death, together with 
all that was left to his wife for her life, to be 
equally divided between all the grandchildren 
of his sister. The daughter died without having 
had a child Held, that she was entitled 
absolutely both to the leasehold specifically 
hequeathed to her and to the residue given 
subject to the widow’s life interest, and that 
the limitations over, if the daughter “ should 
die without issue,” were void for lemoteness. 
MsJier V. Wedster, 14 L. B., Eq., 283: 26 Ii. T.. 
N.a, 765 j 42 L. J., CM, 156. 


then to hi divided between the survivors. 
The llimtatlon over too remote, there ^ being 
no cxpfcsblon or circumstance to limit the 
generality of the words to a failure of issue 
at the time o! the death : as to what property 
it extends to, Baiimo v, Salter, 17 

Tes. 479. 

Devise for life, and in default of issue to 
another for life, and in default of his issue 
remainder over ; the limitation over void, as 
to the personal pwipaty, either as too remote, 
or an estate tail by implication. Id. 484. 

1. A., by will, gives the surplus of his 
personal estate to his daughter, whom he 
makes executrix, and willed, that if she died 
without issue, it should go over to B , and that 
she should give sccuiity that if she died with- 
out issue it should go over accordingly. The 
devise Is void ; but wiiether the directing a 
bond to he given, etc., does not alter the case, 

Beeniuff v. Manhury, 1 Yern. 478. 

2. A gift over of money upon the death of a 
legatee without issue is void, unless from the 
words of the will it can be collected that the 
testator meant a death without issue at the 
time of the death of the legatee. A testator 
gave to his brother SOOl per annum during Ms 
Sfo, and to each of two nephews 150A during 
their lives j but if either of the nephew'a died, 
the other to inherit the wdiolc 30015., and, if 
the brother died without issue, the two 
nephews to inherit from the brother ; and he 
then proceetled to state that the reason why 
he left only the interest to his brother and 
two nephe^\s was, that if they died without 
Issue, the money might go to his thice cousins, 
to be divided equally between them. The 
brother and nephtw^ all died without issue — 
Held, that the gift uvei to the cousins wns 
void, as being loo i emote. Ltpim y, Ftrard, 
2 Buss, k M. 378 ; 1 L. J., H. S , Ch., l.ll). 

B. A. liffiifal 10,000/., on failuie of issue of 
the body oi husbaml and wife, to B. m tail ; 
the remainder is void as an executory devise, 
being too remote ; otherwise, where the limita- 
are for life, that confining it to a failuie 

feiao during the lives in king ; and m the 
of executory devises, it has been held to 
b# aMsmaabie construction, if it falls within 
the compMS of ever so many lives in being at 
the same time. Tmffmi v, Boehm, 3 Atk* 449. 

4. A testator, who yrm an Aimenian mer- 
chant, by his will, made in India in the year 
1791, directed that Ms piopeity of every de- 
guriptitm should be adimnisteied according to 
the Ipv of England. He then gave various 
legacies, and difeeted the residue of Ms estate 
and effects to be divided into sixteen shares, 
ix of which were to be idaced in the Govern- 


2. Death Without Leaving Issue. 

6. One possessed of a term devises it to A.- 
and B., and if either of them die and leave no 
issue of their respective bodies, then to 0. s 
this held a good limitation to G., if A, or B* 
left no issue at their death. Ihrihr* Cliapmm, 
I P. W. 664. 

7. According to Lord Hardwncke’s note of 
Forth T. (^hapman (1 P. W, 664), Lord Mac- 
clesfield held, that the words “ leave no issue ” 
must relate to the time of the deaths ot the- 
testator's two nephews, and could not be ex- 
tended to a dying without issue geneialiy. See 
BenticUrl v. Bonner, 2 Atk. 308. 

No authority can be pioduccd wrhere it 
has been held that a limitation of personal 
estate shall be confined to a dying without 
issu< living at the death of the first taker. Se(^ 
queere. ifh 

8. Devise of a term to A. for life, remainder 
to such children as the testator shall leave at 
his death ; and if all his chilclicn die without 
leaving issue, then to B. The children die 
without leaving any issue at the time of their 
death : this is a good devise over to B. Athin* 
sou V. Ilniehlmou, 3 P. W. 258. 

Yliere the wroids of a devise of leasehold 
would make an express estate tail in the case of 
a freehold, there a devise over of such leasehold 


benefit af 
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child in esse^ and twenty-one years after, IS, 

m. 

The Conrt never held a limitation after the 
death of a person not in esse, without issue, 
good, Ik 

In general a limitation of personalty, after 
dying without issue, is void : hut the Court 
will, if possible, so construe the words “ dying 
without issue/’ as to support the limitation 
over. Ih, 

1. Testator devises leasehold premises to his 
executor, after payment of certain sums, to pay 
the rents to A, for life, and then that his 
natural daughter should have the same for her 
life ; and in case she should die, leaving no 
lawful issue, he bequeathed the premises to his 
executors, to be sold for the purposes of the 
will : — Held, the devise over to the executors 
not too remote. Taylor v. Clarice, 2 Eden 202. 

2. As to Hmitatioh of personal estate, after 
contingent limitation in tail. See Sallarton 
V. BaWarton, Forrest 245. 

3. A man gives his estate to his wife so long 
as she shall remain unmarried, but if she 
marries then to his daughter ; and in case the 
daughter should die without leaving issue, 
then to J, The daughter died without issue in 
the mother’s lifetime, who still remained a 
widow : — Held, that the reversionary interest 
belonged to J, upon the death of the daughter 
without issue then living. Gordon v. Adolphus, 

3 Bio. P. 0. 306 

4. Devise of freehold and leasehold estate to 
A. and B., as tenants in common, and if either 
of them should die without leaving issue, then 
as to the share of such of them as should so die 
without issue as aforesaid, to the use of the 
survivors of them, the said A. and B., and the 
heirs of his body. And in case both of them 
should die without issue of his or their body 
or bodies, then to the use of 0. for Me, vuth 
remainder to the trustees to preserve, etc., and 
divers remainders over : — Held, that the limi- 
tation to the snrvivor was a good limitation by 
way of executory devise, that by the word 
issue in the succeeding clause, the testator 
intended such issue as were to take under the 
prior limitation, and that consequently the 
limitation over to C. was not too remote. 
JRadford v. Badford, 1 Keen 486; 6 L, J., 
H. S., Oh., 138. 

Bequest of 2,000Z. in trust for testator’s 
niece, who was then unmarried, with a bequest 
over if she should die without leaving any issue 
to attain twenty-one : — ^Held, not to give her 
an absolute vested interest in the 2,OOOZ., as 
the death referred to could not be construed to 
mean a death in the lifetime of the testator. 
Daniel v. Warren, 2 Y, &c Coll. C. C. 290 ; 

7 Jut. 462. 

6. Bequest of residue to A. for his life, and 
Ms heirs male after him ; and, if he should not 
leave any son, then to go to B. and Ms heirs 
male* Upon the death of A. without leaving 
male issue, the limitation to B, takes effect. 
Mamell v. Grom, 2 Y, & Coll. C, 0. 484: 

7 Jur, 666. 

7, Testatrix by her will gave 5002. to each 
of her two nieces to be settled as she should 
thereinafter describe, and directed that the 
provision therein made for her nieces should 

. a^;, he subject to the control of any husbands 
IJ^y , might mar^, but should remain vested ! 

in trust und a proper settle- : 


I ment was made. And by a codicil she 
I directed that if either of her nieces should die 
without leaving issue, the legacy given to her 
should devolve to the other niece and her 
children, with a gift over if both should die 
without issue: — Held, that this was an execu- 
tory trust, and that the nieces took life interests 
with remainder to their children and cross- 
remainders between them. Holloway v# 
Collier, 1 W. E. 266. 

8. A testator, by his will, dated in 1850. 
gave all his property real and personal, wiietlier 
land in New^ Sonth Wales, oi in the Island of 
Ceylon, or funds in the hands of A. & Co., of 
Calcutta, or of G-. in England or elsewhere, to 
the members of the firm of A. & Co., in trust for 
the benefit, in equal portions, to the extent of" 
the annual income of his property, of Ms 
brothers E. and C., or the heirs of their bodies 
lawfully begotten ; and the meaning of Ms 
will^ w'as, that if either brother should die 
leaving lawfully begotten heirs of his body, 
then should the share or portion of such, 
brother descend to such lawfully begotten' 
heirs ; but if one brother should die without 
lawful issue, then should the whole annual 
income be paid to the surviving brother ; or in 
case of his death also, to his lawfully begotten < 
heirs ; but in case both brothers should demise* 
without lawfully begotten heirs, then should 
the whole property be divided among Ms 
nearest of kin. The testator then appointed 
executors, with power to appoint other execu- 
tors ; also with full power to get in all moneys^, 
and to sell, dispose of, and convert into money 
all his real and personal estate, either hy 
public auction or private contract, as to his 
executors should seem meet: — Held (6 Jur., 
H, S., 138 ; 8 W. B, 176), that the testator’s 
personalty w'as subject to an executory gift 
over, on the death of his two brothers without 
leaving issue living at his death; he also 
declared that the real estate should he sold, 
and the proceeds, with the personalty, should 
form a common fund. On appeal : — Held, that 
the decision as to the personalty was correct, 
hut that there w^as no conversion of the realty;, 
and that the brothers took an estate tail as 
tenants in common, with cross-remainders 
between them of such lands as -were subject to 
English law ; and an inquiry was directed m 
to the effect to be given to the will regarding 


the lands in Ceylon, by the law prevailing 
there. Greemvay v. Qreenway, 29 L. J,, Oh.^ 
601, 


8 Gift oyer “after?’ Decease. 


9. Testator gave the residue of Ms personal 
estate to trustees for the use of B. during his 
life, and to the lawful hmrs of Ms body 

Ms demise ; but in case of Ms dying without 
issue of Ms body after his decease I give alT 
simh residue to 0. ; tMs creates a contingepqyj 
with a double aspect, and in the event # 
having no child, the limitation to 0. is 
Trotter v, Oswald, 1 Cox 817. 

10. Testator gave fourth of personal 
mxi absolutely, but by codicil dh^eeted 
son’s share should be only for life of himselfl 
and wife, provided they had no issqe, and 

at their death it should Ml into %e residue Vn 
Held, son did not take absolutely, but 
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twenty-one, and the interest to be in the mean- 
time applied for maintenance and education. 
He gave similar legacies to each of his other 
two children and their children ; “ and upon 
the death of either of my said sons or daughters 
without issue, then I direct that the interest, 
dividends, and produce so, as aforesaid, given 
and bequeathed to him, her, ox them so dying, 
shall be paid and payable to the survivors or 
survivor of them, my said sons and daughter, 
in equal shares and proportions.” The testator’s 
son, W., survived him and had one child, who 
predeceased him : — Held, that the limitation 
over referred to the death of either of the 
testator’s children without leaving issue living 
at his death ; that the child of W. took a vested 
interest at his birth, but liable to be devested 
by the death of W. without leaving issue living 
at his death, and that the gift over, therefore, 
took effect. Westwood v. Simtlwyy 2 Sim. N. S. 
192 ; 21 L. J., N. S., Ch., 473 ; 16 Jur. 400. 

7. Testatrix, before the statute 1 Viet. c. 20, 
bequeathed the residue of her personal estate 
to her son A, and her daughter B., to be 
divided equally between them, in case they 
were both living, at the time of her decease ; 
but if either of them should happen to die 
before her, or at any time after, without issue, 
then she bequeathed the share of him or her 
so dying, and without issue, to the survivor 
of them. A, and B. survived the testatrix. A. 
died unmarried in the lifetime of B. Held, 
that the moiety of the residue given to A. 
devolved to B. Tiirmr v. Fram^ton, 2 Oolly# 
331 ; 10 fe. 24. 

8 A., seised and possessed of real and per- 
i sonal estates, devises a chattel interest to B., 

: her executors, administrators, and assigns, and 
i freehold and chattel estates and interests to 
; C . her heirs, executors, .administrators, and 
assigns, with a proviso that in case either 
should die unmarried, or being married should 
die \\ithout issue, then that the bequests so 
appointed for such of them so dying unmarried, 
or being mariied should die without issue, 
should go to and remain to the survivor of 
them, her heirs, executors, administrators, and 
assigns: — Held, that the words, ‘‘ without issue,” 
meant an indefinite failure of issue, and not 
issue living at the time of the death of the 
devisee. O'JDonohoe v. King, 8 Ir. Eq. K. 185. 

9. Devise of an estate charged with two 
several legacies to A. and B. ; and in case A, 
or B. die without lawful issue, then the whole 
of the said two legacies to go to the survivor, 
Ms executors, etc. A. dies without issue in the 
testator’s lifetime: — Held, the legacy lapsed, 
the contingency on which it was given over 
being too remote, Mmseu v. Mudson, 2 Meriv. 

lao. 


to executory bequest over in case there was no 
issue of Mm and wife living at death of sur- 
vivor, Maahtrnm v. Vkle, 1 Sim. & S. 004 ; 2 
L. J., Ch., 102. 

1. One by will gives all Ms lands, money, etc., 
to his wife, provided if wife dies -without issue, 
then mi shall remain to Ms brother after Ms 
wife’s death. The brother dies in the lifetime 
of the wife. It was decreed, the legacy good. 
JPinfmrn v. Elliin, 2 Tern. 768, 766 ; Pre. Ch. 
483 ; 1 P. W. 663. 

% Bequest to testator’s daughter and her 
children, and in default of such issue, and in 
case of her death, to A. and B., the limitation 
over takes effect on her dying without children. 
Lawler v. Cmdhj, Jac. 346. 

3. A testatrix bequeathed a moiety of her 
residuary estate to her daughter E, B. 0., so 
that the annual interest thereof should he re- 
ceived by her for her natural life, and upon her 
decease to go and be equally divided amongst 
all and every her children lawfully begotten ; 
and in case of her decease without lawful issue, 
then to J. 0. B, B. O. married, and had only 
one child, which died an infant in her lifetime: 

Hehl, that the word ** then ” did not mean 
the instant of death of E. B, 0., the mother, 
but death wnthout issue generally, or without 
ever having had issue; and that the child of 
E. B. 0., notwithstanding its death in its 
mother’s lifetime, took under the will of the 
testatrix an absolute vested interest in a moiety 
of her residuary estate. Fye v. Linwom, 
6 Jur. 618. 


4 0ift Over to Several and the Survivor. 

4, One having two nephews, A. and B., 
devises his personal estate to them; and if 
either die wnthout childien, then to the survi- 
vor ; this is good. Ilnghts v. Sayrr, 1 P. W. 

m, 

E. If separate legacies are given to two or 
mote persons with a limitation over to the sur- 
vivor or survivors, in case of the death of either 
williout issue, the presumption, primd facie, 

that the testator had not in Ms contem- 
plation an Indefinite failure of issue. Where 
peuniary legacies were bequeathed to several 
persons for their lives, and if any of them 
should die without issue, their proportions to 
be divided among the survivors; the sums 
were directed to be secured in court, and 
the dividends paid to the legatees for their 
reapetive lives, with liberty to any person to 
apply upn the death of each legatee. Whether 
such legatees took an absolute interest in their 
ri»|>ective le|acies, subject to an executory 
bequest over m case of their death, leaving no 
Issue, or whether they took an interest for life 
only, §merc, Mmelmh v, Mamlagh, 2 Myl. k, 

6. A testator, who had two sons and one 
daughter, gave the interest, dividends, and 
annual proceeds of 3,000^. stock, standing in 
^ df his children, for life ; 

' Ml deoeaw, he gave the said principal 

Of turn of unto all and every the 
,:#if,aiw'ohlMren of W., to be equally divided 
aihongefc them ; if more than one, 

^ tore alike, ahd if mt pn% the whole 

mcj uo bf pid or transferred to him, 
p^.tjheir. attainmg 


5. 0ift Over to Persons then Living. 

10. J. H., by his will, gave to 0. H., Ms 
adopted daughter, 20,0001. 3 per cent consols, 
and his house and landed property at C. and M. 
The will then proceeded in the following 
terms But in case of her death without 
lawful issue, I then will the money so l^ to 
ha? to be equally divided betwixt my nephews 
who may be living at the time ; and the land, 
etc., at 0,, to my nephew the Bev. J, H. ; and 
that at M., to my nephew, Lieut. J. H., etc. 
I request H C. and D. S. to be her guardians. 
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and allow whatever they please for her educa- 
tion annually, and after she has left school ; 
and if she marries, it must be with their 
consent, and the property to be solely settled 
upon herself and children, and in no way 
changed or alienated’’ -.—Held, that under this 
limitkion,the 20,000?. consols vested absolutely 
in C. H. Candy v. Cimphell, 8 Bii. N. S. 469 ; 
2 01. & F. 421. 

1. A testator directed, that as his sons 
attained twenty-five, his executors should pay 
them a share of his estate and effects, it being 
Ins will that his sons and daughters should 
receive equal shares of his estate. And as his 
daughters attained twenty-five, the executors 
v/ere to invest 1,000?. each for them for life, 
and the difference between this and their shaie 
paid to them. In case any daughter should 
die without issue,” the 1,000?. was to be divided 

amongst such of his children as might be then 
living, and the issue of such as might be dead, 
share and share alike,” the issue to take the 
like share as the parent would if living have 
been entitled to Held, that the gift over was 
on an indefinite failme of issue ; that there 
was an absolute gift of the 1,000?., in the fiist 
instance, to the daughteis, which had not 
effectually been cut down, and that the 
daughters were absolutely entitled to the 1,000?. 
Wchter V. Parr^ 26 Beav. 23G. 

2. H, , after devises and bequests to his son 
S., and to his daughters M. and E., gave the 
•whole that was contained in the lease upon the 
White Lion premises between his wife and his 
daughter E., shaie and share alike, during his 
wife’s life ; and after her death he devised 
her share to his daughter E. ; but should she 
die without legal issue, then he devised the 
White Ijion property between such of his afore- 
said children as might be then living ; or, if 
none of them should happen to be then alive, 
he gave the same between his grandson K„ and 
the legal issue of his son S. Upon his death 
his widow and his daughter E. entered into 
possession of the White Lion premises, and 
they continued in such possession until 1853, 
when E, died, without ever having been 
married Held, that as the gift over was so 
finmed as to show that a personal benefit to B. 
was intended, the words “ should A. die without 
legal issue,” did not mean an indefinite failure 
of issue, but issue living at the death of E. ; 
and that in the event which had happened, the 
testator’s children living at the death of A. 
vrere entitled, Jones v. Cull more, 5 W, E, 
639 j 3 Jur.,H. S., 404. 

3. A testator, after making a gift to the 
issue of his nephew, directed that if there 
should be no child or children, or remoter 
issue, of his nephew who should survive him 
and his nephew, and should live to attain the 
age of twenty-one, then the gift should go 
over ; — Held, that the will must be construed to 
mean issue born in the lifetime of the testator 
and his nephew, and that the gift over was not 
void for remoteness. Cee v. ZiddeU, 2 L. E*, 

, Eq., 341 ; 12 Jur.,H.B.. 541; 36 L. X. Oh., 640 j 
14 W. E, 853. 

I. A. bequeathed to his son Hugh and to Ms 
^ heim a chattel interest in certain premises, 
I ted teould Ms son die without lawful child, he 
I ^ that the yearly produce of the premises 

I pliill be divided in equal portions between 
^ mi wife and his daughters Isabella 


and Mary Jane, or such of them as might then be 
in existence. The wife predeceased Hugh, who 
died unmarried : — Held, that upon the death 
of Hugh, Isabella and Mary Jane became 
entitled in equal shares to the testator’s interest 
in the premises. Wilson v. Chesnufj 1 Ir. E., 
Eq., 659 ; 16 W. K. 417. 

5. Testator, after giving property to his 
three children, and the longest liver of them 
and their heirs, directed “ that, should all his 
children die without heirs, the property was 
to be divided between the childien of his 
brothers and sisters alive on the death of his 
last child ” : — Held, that the limitation over 
was void for remoteness. Garratt v. Cocherell, 
1 Y. & Coll. C. C. 494; 6. Jur. 909. 


6* Gift Over on Death under Twenty-one. 

6. Devise of a term to J. S., and his assigns 
for ever ; but if he dies without issue before 
twenty-one, then to go over to his brother. 
This IS a good devise over. Martin v. Long^ 
2 Vein. 151 ; Pre. Ch. 15. 

7. Bequest of 1,300?. to testator’s daughter, 
provided if she died before twenty-one, and 
without issue, the legacy should go over to A, ; 
decieed, the devise over in case of the grand- 
daughtei’s dying without issue under twenty- 
one, is good, the contingency being to happen 
before the legatee attains twenty-one. Pawlet 
V. JDoqqit, 2 Vern. 86. 

8. Bequest of 100?. to A., to be improved till 
he should attain the age of twenty-one : and 
in case he should die before twenty-one, or 
afterwards without issue, then the money to 
be equally divided between the testator’s sons 
and daughter : — Held, the limitation over too 
remote. Gray v. Shaione, 1 Eden 153. 

9. Bequest to the testatoi’s two natural sons 

with survivorship, upon the death of either 
before twenty-one and without issue, but in 
the event of both dying without issue, over ; 
the interest beyond maintenance to be added 
yearly to the principal for their benefit to be 
paid when they attain twenty-one. The limita- 
tion over upon the death of both established : as 
to the accumulation : — Held, a vested interest ; 
and the payment only postponed. Kirlipatneh 
V. Kirlqjatrlcli, 13 Yes, 476. / 

10. aL devises portions to his four children, 
payable at their respective ages of twenty-one, 
or marriage ; and in case any of them should 
die before the time of payment, or should die 
without issue, then his or their share to the 
survivor or survivors of them. One of them 
died under age, and without issue. This, though 
a limitation of a personal estate, is good, but 
liable to the contingency of survivorship till 
it comes to the last of the four children, 
Pieholls V. Shinner, Pre. Ch. 528. 


7. Where Implied Gift to Issue, 

II. Tremor devises the term to A. for life, 
remainder to such of his issue as he shall 
appoint ; and if A. die without issue, s^emaiffder 
to B. ; this is a good devise to B, fdrgot v. 
Gaunt, 1 P. W, 432 ; Gilb. Eq, Eep. 349 ; 10 
Mod. 402. 

1 2 Testator gave a legacy to Ids son, an e^tata 
in foe to a nephew, then several parts <k Ms 
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freetaW estates, and tjie future Ppoi^ ^ 
freehold to he made vnih wt of tos ^«onal 

TOOperty, and ali hs leasehold to wife for 
life ; fcen to iiis son and Ms issue lawfully be* 
eotten, or to be begotten, to be divided among 
feras be sbould liink dt If be die mtbout 
issue, as well present freehold and leasehold as 
the estates to be purchased, to he sold, the pro- 
duce to go over, no pait of his present freehoM 
and leasehold, or the estates to be P^^ichf pd, 
to be sold during life of wife and son. Ail tne 
rest, residue, and remainder of his property ana 
efiects whatsoever and wheresoever, after pay- 
ing debts, etc,, to the wife ; the son is tenant 
for life, and the devise over is good ; but estates 
not mentioned do not pass by it. liocltley v. 

1 Ves. J. US. X T» 4 ! 

1. Bequest of a term of years to B. for lire, 
remainder to the issue of K., in such manner | 
m be should appoint, and for want of appoint- i 
ment, remainder to the first son of the body ot 
B., and if no issue male, to the daughters of 
B., as tenants in common, and not as joint 
tenantSf and for default of such issue remainder 
over Held, rhat B. took an estate for life 
only* Mmtiny v, Keuiuig^ LL & 0. temjK 
flunk* 291, 

2* A testator gave all his real and peisonal 
property in trust to be disposed of for the 
Mnetfc of his daughter for life, and at her 
decease that she hliould be^ at liberty to will 
the same to issue as she might think fit, but 
in case of her dying without issue, then he 
W^hed the propeity to go to his brother and 
ilstcr for their lives, or if his brother should 
die in the lifetime of his daughter then to his 
brolheiV childien Held, lhat the daughter 
took an estate tail in the lealty, and an abso- 
lute interesi in the pcraoinlty. Smmom v. 

8 8iiu. 22 j 5 L. J., N. 8., Oh., 108, 

8, When Bestiieted in Other Oases. 


Zi t>m’m of 400L to A„ and if A. die without 
then to B, ; this is good, and must be 
in|«ded, if A. the without issue living at his 
death. V. P.W.m 

If the Court should admit of a distinction 
between chattels real and personal, it would 
introduce confusion. Jk 
4 lAmitaiioii of personal pioperty, if A. 
should die without issue iiiak, to B. if living, if 
not 0* and IX In fcuc<‘c&sn n of age to enjoy, etc., 
not too remote* Smtiu y v. 8omnn’dJe iLord)^ 
la Tea, 480. 

5. A father Is the judge of the and 

also of the time when his daughter s provision 
sl^l take place, and a limitation to a daughter 
on failure of issue male of an eldest son or sons, 
is not too remote, but shall be considered as a 
Oormy v, 2 Atk. 101, 

B * limited a copyhohl estate to a 
tail, and to a secon^l, third, fourth, 
on, but not liaving surrendered it, 
son brought his bill to have the 
i»nte supplied* f he Court will 
I te sons la the same order that 
I to whei^ it does not Intro- 
dship, or leave other children in 
he Court will al -ways decree the pro- 
fb* fur une child to bo, as 




daughter J., provided she marries with the 
consent of Ms executors ; but if she should 
marry without such consent, or should die 
without issue, then ho gives his estate to other 
persons ; the daughter married with consent, 
but died without ever having any issue ; upon 
a question when this bequest over took effect, 
it was held to take ejffect upon the death of the 
daughter without issue living at that time. 
Kelly V. Komle7% 3 Bro. P. C. 299. 

7. “Dying without issue”: — Held, to mean 
without issue at her (testator’s daughter’s) 
death. CliamUrlam v, Jaeol, AmbL 72. 

8. Bequest of personal estate after a contin- 
gent limitation m tail, which did not take 
effect, established. Plumps v. Mulgrme (Zord% 

3 Ves. 614. 

9. A devise of real estate to A., and the heirs 
of Ms body lawfully begotten, and in case of 
Ms death without leaving issue of his body, to 
go over, The testator then bequeathed the 
resiiie of his personal estate to A. ; and in case 
he should happen to die without issue of Ms 
body lawfully begotten, that in such case the 
residue should also go over. The bequest over 
of the residue not too remote, but a good 
executory bequest, as depending on the same 
event on which the leal estate had been limited 
over. Poley v, Imin^ 2 Ball & B. 43,5. 

10. A. limited 10,000?. on failure of israe of 
the body of husband and wife to B. in tail, the 
remainder is void as an executory devise, being 
too remote *, otherwise where the limitations 
are for life, that confining Jt to a failure of 
issue during the lives in being, dnd in the case 
of executoiy devises, it has been held to be a 
lea^onabie constniction if it falls within the 
compass of ever so many lives in being at the 
same lime, Tr afford v. Boehm ^ 3 Atk. 449. 

1 1. A testator, by his will, gave his residuary 
estate to tuistees, upon trust to permit his two 
sistcis to receive the income thereof for their 
lives, and after the death of the survivor to 
pay the capital among their children. If they 
should die without issue, then in trust for the 
testator’s brother Thomas ; but if ho should be 
dead, in trust for Ms cMldren ; and if Thomas 
and his childien shoulcl be then dead, in trust 
for the testator’s next of kin. By a codicil, the 
testator gave as follows : “ In addition to my 
will, I do leave my eSccts, failing my brothers 
and sisters and their heirs, to my cousins,” 
naming them. The testator had, in addition 
to his sisters and brother, one othei* brother. 
They all died wdthout leaving any cMldren : — 
Held, that the gift in the codicil was to take 
ef ect or to fail at the time of division ; that 
the bequest to the cousins was not too remote, 
but took cSoct. Me Pattuon^ 6 Be G*. & Sm., 
691 ; 22 L. J., Ch., 286. 

12. A testator bequeathed to Ms daughters A* 
and C* l,0O0Z. each, to be left at interest by Ms 
executors and trustees, and the interest regu* 
larly paid to them ; and should they marry, it 
must be with the consent of their brother i 
even in that ease their husbands were t|>lhayA 
no control over principal or interest,* 
receipt of Ms daughters was to be a supicient 
discharge of the interest. Should either of 
Ms daughters die. or both of them, without' 
issue, they might by their last will and testa-, 
ment dispose of 500?. each of 2,000Z, to any of 
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to bodiTided amongst Ms siimving^cMldreji, 
share and share alike ; and should his daugh- 
ters, or either of them, wish to purchase an 
annuity with their share of the 3,000^ for their 
life or liyes, with the consent or under the 
direction and advice of their guardians,^ they 
were to he at liberty to do so. C. died intes- 
tate and without issue : — Held, first, that the 
daughters took life interests only in the 1,0002, 
O^Neill V. Montgomery, 12 Ir. Ch. E. 363. 

Held, secondly, that as to 500Z. of C.^s share, 
a trust was created for the brothers and sisters, 
and nephews and nieces, living at her death, 
and that they were entitled equally to the 
6002, in default of appointment. Ih. 

Held, thirdly, tnat the brothers of C.^ who 
survived her were entitled to the remaining 
600/., her sisters having died before her. Ih, 


II. ABSOLUTE IHTEEESTS IK BERSOKALTY 
WHERE ESTATES TAIL IK REALTY. 

1. Where Interest Only Oiren^ 80C3, 

2, Where Corpus Giren, 8063. 

1, Where Interest Only Given, 

1. A bequest that 4,0002., and a further sum 
of 1,5002., shall peitain to J. after the death of 
E, without lawful issue, is too remote, and the 
whole shall vest in E. Glorer v. Strotlioff, 
2 Bro. G, C. 33. 

2. Interest of money is devised to A. for life, 
and if he died without issue, then the prin- 
cipal to go over to another. The remainder 
over is good. Smith v. Clerer, 2 Vem. 38. 

3. N. devised an annuity of 3002. per annum 
to his wife for life, then to accumulate to make 
a portion for Ms first daughter who should 
marry, then in order to raise portions for other 
daughters, then to remain to his eldest son, 
and on his decease to the heirs male of Ms 
body, and, in case of his having no issue, re- 
mainder to the next eldest son and his heirs 
male. The daughters married in the life of the 
wife ; the eldest and two other sons of testator 
died, leaving the v/ife without issue : this is not 
personal estate vesting absolutely in the eldest 
son (on the principle that it would be an estate 
tail in land), neither does it vest as an execu- 
tory devise in the fourth son of testator, who 
survived j but it is an annuity, and being ex- 
hausted by the events, there being nobody to 
take it as such, sinks into the residuary estate 
of the testator. Turner v. Twner, 1 Bro. C. C. 
S17 ; Amhl. 776. 

4. A testator gave to each of his fi.ve daugh- 
ters 4002. per annum for their lives, and after 
their respective deceases he gave the same to 
their children respectively, share and share 
alike, such children not to he entitled to more 
than their deceased parent’s share ; and in 

■S either of his daughters should die 
5, thed he directed such annuity to 
11 into the residue of his estate : — 
e words, in case any or either of 
? should die without issue/* did not 
daughters an absolute interest in 
s. Hedges v. Meirmr, Hedges v. 
lid\ 27 L. J., 0h«, 742; 4 Jur., 
1^ De, G. ^ J. 129 J 6 W. E. 842. 


M iifetliil 


2. Where Corpus Given. 

6, Personal estate bequeathed to P. H., her 
exeeutoi’S, administrators, and assigns ; but in 
case of the death of F. H., without issue, 
remainder over ; this remainder over loo lo- 
mote, as it must he construed a general dying 
without issue. Bigge v. Bemley, 1 Bro. C. C. 
187. 

6. A testator, by Ms will, gave certain real 
and personal estate to his daughter for life, 
with power for her “to will the same to her 
issue as she might think fit ; but in case of her 
dying without issue,” the testator directed that 
the property should go to his brother and 
sister ; but if the brother died before tho 
daughter, then to the bi other’s children in 
equal shares : — Held, that the testator’s claugM 
ter took an estate tail in his real estate, and an 
absolute interest in his peisonalty. Simmons 
V. Si7nmo7)9^ 8 Sim, 22 ; 6 L. J., K. S., Gh.,98. 

7. A testator, by his will, devises all Ms real 
estate to executors for the purposes therein- 
after stated ; and after empowering them, 
either to continue his business, or to dispose of 
it, he gives the profits of it in the one case, 
and interest of the moneys aiising from such, 
sale in the other, and also the interest of the 
securities on which the rest of his capital 
should be invested, to Ms daughter for life, 
her receipt to he a discharge. He then gives 
the rents and profits of all his real estates dur- 
ing her life, and at her decease he devises and 
bequeaths to her heirs all Ms estates, real and 
personal, as tenants in common ; if his daugh- 
ter has but one child, such child is to possess 
the whole, hut if she should die without issue, 
then at her decease he gives certain legacies. 
He next directs all his goods and effects to be 
sold, Ms said legacies to be paid, and a sum 
invested sufficient to purchase 160/. a year, 
which is to he paid to the husband of the 
daughter. He then orders the real estates to 
be sold at the decease of Ms danghter,or at the 
decease of his brothers and sisters, according 
as a particular event may turn out ; and he 
gives over to certain peisons all the residue of 
his personal estate, including the proceeds of 
the sale of the real estates, when sold, and the 
rents of them until they are sold. The daugh- 
ter died without having had issue Held, that 
the daughter took an estate tail in the free- 
holds ; that the real and personal estate being 
given over together, she took the personal 
estate absolutely ; that the annuity of 1602. 
was charged both on the real and personal 
estate. JpnnJ^ v. Benner^ 2 Buss. & M. 557. 

8. Devise and bequest to A„ and the heirs of 
Ms body, with limitation over, in case of no 
such heirs : — Hdd, an estate tail in real estate, 
and an absolute interest in personal, the limita** 
tionover being void ; but if expressed **if he 
leaves no such heirs,” it would be good^ as 
confined to the time of the death, and not after 
an Indefinite failure of issue. Croeh v. Be 
Tmdes, 9 Tes. 197. 

9. Bequest of personal estate to one for life* 
and if he has no heirs, over ; — Held, he tookan 
absolute interest. Bedm v, Wetsmt AmTbh 

XO. J, H,, by his will, gave to 0. H.,. his , 
adopted daughter, 20,000/. S per cent, con- 
sols, and his house and landed property to G. 
TOl M. The will then proceeded in the follow^ ^ * 
ing terms i But in case of her death without? J , 


!;? 

ill 


urn 


t ' 









JiM of Ms body, but 
|iO:^ob ovor 5— Held, that 


44#^toj^*#nd 
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lawful Isstie, 1 tben mil the money so left to 
her to be eqtiall}'' divided betwixt my nephews 
and nieces who maybe living at the time; and 
the land, etc., at C., to my nephew the Bev. 
J. H.; and that at M. to my nephew Lieutenant 
J. It ; and I request E. 0. and S. D. to be her 
guardians, and allow whatever they please for 
education annually, and after she has left 
school ; and if she marries, it must be with 
thrir consent, and the propeity to be solely 
settled upon herself and children, and in no 
ay changed or alienated Held, that under 
this limitation the 20,0007, consols vested ab. 
hoiuteiy in 0. H. fandij v. Campbell, 8 BIL 
N. 8. 4C9 ; 2 01. & F 121. 

t Bequest of portion of a chattel real “to 
my son J., and if he die without a lawful male 
heir, his part of the land falls to his brother B. 

I also order that the tiart of the lands which I 
bequeath to my son J. is to fall to his youngest 
son, without any incumbrance : ” — Held, that 
J, did not take an absolute interest in his 
poition of the lands, and that the gift over to 
E, was not too remote. DMb v. Dodds, 

II Ir. Vh, Eep. 874, 476. 

2* A gift by will of all testator’s funded 
piopcrty and other personal and real estate to 
hiB tiaughter 8,, she paying all his debts ; “ and 
S, shall in no way dispose of any of the funded 
projMarty, but to hold the same for her natural 
life i and if she should die without issue, the 
IfHided property should go to d. for life, I will 
and direct that all the funded propeity shall 
go to W. and her hciis for ever ” : — Held, that 
{S. took the fundcil piopcrty for life only, and 
that on her death it belonged to W. 

IhuU, Me Mauls' Tinst, 2 Kay A I. 391. 


III. 0IFTS OF BEAL ESTATE. 

1* J)(afh v'lthont Ltarnig Istsiii, 8061. 

2. (T{ft Oaf tm Failure of Ti stator's Own 

hsM, 8001. 

3. Gift Orer at," “ afti r ” I)( eiase, 8065. 

4. Qft Our ill 0th fr Cmn, 8066. 

6 . Mklargimenf of an JJ.rpro'is Gijt for Life 
’into mi Estate Tad by Iinplwation, 
SmCh 

6* Other Cases, 8067. 


1, Beath without Leaving Issue. 

3. Death without leaving issue signifies, as 
to real estate, a general failure of issue. 
FranMin v. Lay, 6 Madd, 258. 

4. lime eoart, by will pursuant to power, 
leaves to her husband “ all the profits and 
revenues of my estate of A. and B. for life, 
and after his death my said estates to my 
children, if I should leave any to survive me ; 
but if I leave no sueh child or children, nor 
the issue of such, the said estates to J. H., 
making him sole heir in default of issue, and 
after ilm death of my husband.” The children 

' I hn estate tail, not fee Mmple, and the 
r remainder to J. H. is good, not a contingent 
. ' bxedidory Ittltation m her dying without 
; living at her death, but a general 

.C»pg*^ihqut $Qi4hby v. Bmehmse, 
film fill : u 


limitation over would be good as confined to 
the time of his death and not after an indefinite 
future of issue. Croolie v. Me Tandes, 9 Ves. 197. 

6. A gift of real estate to A. for life, with 
remainder to her children as tenants in common, 
and in case A. should die without leaving law- 
ful issue, then with renminder over, is a gift to 
A. for life, wdth remainder to her children for 
life, with remainder to A. in tail. Parr v. 
SwlndeU, 4 Russ. 283; 6 L. J., Oh., 99. 

7. Devise to A., B., and G., etc , share and 
share alike, for their lives, remainder to their 
respective childien, for their lives, and so to be 
continued from issue to issue for life; but if 
any of them die, leaving no issue, their shares 
to go to the survivors lor their lives, and the 
issue of such of them as shall be dead, and 
for default of any issue then over : — Held, that 
A , B , C., etc , take estate tail with cross- 
remaindeis. Mortimer 'r. 2Sim 274. 

S. Devise to A. for life, with remainder to B. 
and his heirs, but if B. died in the lifetime of 

A , without leaving lawful issue, then imme- 
diately after the death of A. the lands were to 
be sola, and the produce divided. And in case 

B. should outlive A. and die “ without leaving 
I any lawful issue,” then the lands were to be 

sold by B.’s executors, and the proceeds divided. 
B. survived A. -.—Held, that he took an estate 
tail, and not an estate in fee, with an executory 
devise over, and therefore that he could make 
a good title to a purchaser. Foaltes v. Stmdley 
24 Beav. 485, 


2, 0ift Over on Failure of Testator^s Own 
Issue. 

9 The testator, being married and in ill 
health, devised the estates in question, after 
failmc of issue male of his own body (and 
issue male would have taken under his marriage 
settlement), to the defendant, who was his heir- 
at-law, for life, with remainder over: — Lord 
Noithmgton declared, that the devise, being 
after a general failmc of issue male, was too 
remote and void, and that the defendant took 
as hcir-at-law; but reversed upon a bill of 
review. Lytton v. Lytton, 4 Bro. 0. C. 441. 

10. A testator was tenant for life of two 
estates with remainder to his wife for life, with 
remainder to their first and other sons in tail 
male, with remainder to himself in fee. By 
his will (made before 1837) he devised one of 
these estates. “ in default of issue of his body, 
and subject to the life interest of Ms wife,” 
to trastees for his brother H., for life, with 
remainder to his first and other sons in tail 
male. And he devised his other estate, “ in the 
same terms,” to the same trustees, to raise 
money to pay his debts, and subject thereto, 
in trust for his brother R. for life, with re- 
mainder to his first and other sons in tall 
male. The testator died without issue ; — Held, 
that by the woids “in default of issue,” the 
testator in the case of the estate devised to pay 
debts, clearly referred, net to a general MteO 
of issue, but to a failure at the time hi hiS 
death : that the same construction mu^TOf ail 
as to the other estate; and eonee<lh^n%ttp«t 
both estates were well devised. MMot v. 

34 L, J., Oh.. 156; 12 W. 1W| 4^^. 
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default of issue male and female of the tes- 
tator’s own body, is, at the testator’s death, 
a devise in possession, and not an executory 
devise ; the contingency being determined at 
the instant the will takes place, viz., at the 
death of the testator without issue. French v, 
CaMelh 3 Bro. P. 0. ^o7. 

1. An estate at C. was settled on A. for life, 
remainder to his first and other sons in tail 
male, lemainder to A. in fee. A. devised as 
follows : “ As to the i eversion and inheritance 
of the freehold estate at C., purchased by _mo 
in pursuance of my marriage articles, bearing 
date, etc., in case of failure of issue of my body 
by my said wife, I give and devise the same,” 
etc. He then limited the estate to his bi others 
in succession, and to their respective first and 
other sons in tail male. The Court was of 
opinion that the devise was good. Mgerton v. 
Jo7m, 3 Sim. 409. 

2. A term being limited in trust for H. in 
tail, remainder it""! die without male issue in 
the life of H. to 0. in tail : the remainder is 
good. Howard v. Norfolk QBultc), 2 Swan. 454. 

3. If personalty be bequeathed to wife and 
children, and in case she die without issue by 
Mm a bequest over: —Held, a good executory 
bequest. Fcit v. WiWams^ 9 Mod. 209. 

4. Estates settled on the husband for his 
life, with remainder to his sons successively in 
tail, remainder to the husband in fee, w^ere 
devised by the husband, in case ho should die 
without having any issue by his wife, to his 
wife for her life, remainder to his brother for 
liis life, with remainder in trust for sale, with 
a direction to pay 4,000Z. out of the proceeds, 
rents, and profits, to the eldest daughter of 
the brother, to be a vested interest on her 
attaining twenty-one or day of mpriage : — 
Held, that, upon the true construction of the 
will, the ulterior limitation depended on the 
failure of issue at the death of the testator, 
and not on the general failure of issue, and 
that the daughter was entitled to the 4,0007. 
Me MydeSeitlementf 10 Hare, 106; 16 Jur. 1128 ; 
22 li. X, Oh., 345 ; 1 W. B. 29. 

Where the ulterior limitations in a will are 
made to depend upon a failure of issue of the 
testator, and there are found amongst the 
ulterior limitations provisions which could not 
reasonably he meant to depend upon a general 
failure of issue, the will is to be construed as 
referring to a failure of issue at the death, 
and not to a general failure of issue. Ik 

The fixing of the time of the death of living 
persons as the |>eriod of payment, considered 
as inconsistent with the notion that the legacy 
was to take effect only on general failure of 
issue. Ik 


“0. 0ift Over after” Decease^ 

5. A testator devised lands to his son A. and 
Ms heirs for ever, and in case A, should die 
without lawful issue, desired that, after his 
death, all the property should go to his 
daughter and her heirs ; and in case both A, 
and the daughter should die without lawful 
^ issue, desired the property should go to his 
j I'^rothers : — iHeld, an estate tail in A., and not 
^ Shuple, with an executory devise over. 

1^1 9 In Eq. B. 249. 

devise to X, W., 0., etc., and their 


heirs, each in due succession as named, with 
usual limitations in failure of issue m A. B., 
and on the decease of A. B., does not impoi t an 
indefinite failure of issue in A. B., but the 
limitation over to X, W., etc., is good by way 
of executory devise, these words meaning is'iue 
living at the time of decease of A, B , the 
first taker. Stratford v. Powtih 1 Ball A: B, L 

7. A testator, who died in 1833, devised his 
residuary leal and personal estate to his eldesi 
son and his hens, executors, etc. ; provided 
and his vrill was, that, in case bis said soil 
should die without leaving any lawful issue of 
Ms body, such part of his said residiiarj^ estatt 
as was freehold and situate in certain place« 
should at his death be divided into two equal 
parts, one of which paits he gave to his second 
son and his heirs, and the other to his daughter 
and her heirs. — Held, as to such part of the 
testator’s residuary estate as was fieehold ami 
situate in the places named, that his eldest 
son took, not an estate tail in it, but an estate 
in fee, with an executory devise over to take 
effect at bis death, in case he should have no 
issue then living. Evp. Baries^ 2 Sim. N. S. 
114 J 15 hir. 1102; 21 L. X, Oh., 135, 

8. A aevise to A. and to his heirs and assigns 
for ever, and, in case he should die without 
child or children of his body lawfully begotten, 
a gift over to the children of B., their heirs 
and assigns for ever, on the decease of A. i — 
Held, to confer an estate in fee simple upon 
A., subject to be defeated by an executory 
devise, if, at his decease, there should be no 
issue of A. living. Parker v. BirltB^ 1 Kay & J. 
156 ; 24 L. X, Uh., 117 ; 3 W. B. 102. 

9. A testator was possessed of two estates 
in Ireland, Fiesk Castle and Dick’s Drove. 
The former he held under a lease for lives 
renewable for ever j the latter he held in fee. 
In 1833 he made a will, in which he said, “ I 
give, devise, and bequeath to my son John 
Coltsmann all those my property, lands, tene- 
ments, and premises at and about Plesk Castle.” 
together with plate, fuiniture, etc. “I also 
devise and bequeath to my son* John Coltsmann 
my lands, tenements, and premises at Dick’s 
Grove.” All his estates, etc., were made 
chargeable with an annuity to his wife. He 
afterwards made a codicil, in which ho said, 

If it should happen that my son John Colts- 
mann die without heirs of his body lawfully, 
etc., in that case, and in default of such heirs 
I do hereby devise and direct that my lands, 
etc., at Fiesk Castle, and the plate and furni- 
ture in my will specified, also my lands, etc., 
at Dick’s Grove,” all chaiged with the annuity 
to Ms wife, and also with a reasonable pro- 
vision, made with my consent, by my son for 
Ms wife, payable for her life, shall at my son’s 
death descend and be transferred to my 'grand- 
son Daniel Cronin, Ms heirs, etc., for ever, the 
heir for the time being to add the name of 
« Coltsmann’ to the name of Cronin.” In the 
event of the contemplated death of the s6n 
without heirs, a charge was created in f avoui* 
of a married daughter. The son never had any 
child. While in possession he executed disen- 
tailing deeds of both estates, and devised them 
to Ms wife Held, that, reading the will and 
codicil together, John Coltsmann took the 
estate of Fiesk Castle in fee, with an executory 
devise ovsar to Dauiel Cronin, in the event that 
happened of John Coltsmann dying without 
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Mffi of Ms body living at Iiis dcatb ; and, as 
to BicMs Grove, ibat as tlie law then (1805) 
stood, the gift was a gift of that estate to John 
Coitsmann for life only, with a contingent 
remainder to Daniel Cronin, in the event of 
John Coltsmann dying %vithont heirs of Ms 
body living at his death. Coltsviami v. Oolts- 
mmih 3 D. B,, H. L., 121 j 16 W. E. 943. Bee 
also Jhy v, 5 L. E., Ir., 274. 


4. Gift Over in Other Cases. 

1. Under a devise of one estate to R. and his 
heirs, and if he dies withont lawful issue then 
to W., he paying his ivTo sisters 500A apiece, 
and a devise of another estate to W. and his 
heirs, and if W. die without lawful issue then 
Ma estate to R., he paying his two sisters 500Z. 
apiece, and if R. and W. die without lawful 
issue then to testator’s three daughters and 
their surviving iasue ; R. took an estate in fee 
which was not cut dowm to an estate tail. 
v. 2 Hog. 163. 

X A devise of real estate to A., andhisheira 
and assigns for over,” and, from and after his 
decease without issue, “ to he equally divided 
amongst the then surviving legatees, share and 
share alike :--Hcld, that the first limitation to 
A,^ being of an estate in fee in the largest 
terms, and the gift over being to the survivor 
of certain ascertained persons, a personal 
benefit was intended for them, and therefore 
the gift over must be taken to refer, not to 
an indoflnite failure of issue, so as to cut down 
A.*s estate in fee to an estate tail, but to a 
failure of issue to lake pUce within the lives 
of the executory devisees ; and that event not 
having happened Held, that the executory 
devise had filled, and the estate in lee of 
A. lieeame absolute, v. Ttrdim^ 

1 Kay &: J. 71 ; 21 D. J., Cb., 05 ; 3 W. E. 124 ; 
3 Rq. Rep, 18!. 

3. A testator, in 182'>, left all his properly 
to Ms executor for the purpose of paying the 
lolliwing bequests, fust paying debts and 
toiexal expenses. He then bequeathed lands 
ifef ever to his illegitimate son T., giving him 
power to will and dispose of same if he had a 
mmily, but if he shall die without issue, then to 
go to the use of his daughter J., also illegiti- 
mate Held, that the executor took the fee 
in the lands, and that T. took an estate tail, 
the limitation over lieing not an executory 
devise, but a remainder, and that this limi- 
tation conferred the fee upon J. on indefinite 
Mkre of hsuc of T., J. taking the entire 
estate remaining in the executor. Ornihly v. 
Andemm, 1 1 W. E. 379. 

4, B, by will, dated 1823, gives to his daugh- 
ter X certain lands in consideration that she 
pay to C., or her heirs, 50/. by instalments of lOL 

I Ipr inaum lor five yeai's, to commence twelve 
■ 1 1 r HeMhs after testator’s decease ; but in case S, 

I ^8 #thout lawful issue, the lands to go to 
»a L or Ms heirs, in consideration 
to testetofs son J. or his heirs 
. i ' 'lie lum <if 2501. twelve months after the deceive 
of testator’s daughter B. After the testator’s 
’ ’ S. executed’ a disentailing deed, by which 


property were in his possession. On a special 
case, submitting the questions whether the 
husband of S. was entitled to retain the deeds, 
and whether the charge of 250b in favour of J, 
w^as a valid charge upon the property: — Held, 
having regard especially to the two charges of 
50/. and 250/. created, by the testator’s will, 
that S. took an estate in fee simple with an 
executory devise over in the event of her 
dying without leaving issue living at her death, 
and therefore that the husband of S. was not 
entitled to the deeds, and that the 250/. was 
a valid charge on the property. Blmston v. 
Warhurton^ 2 Kay k J. 400 ; 25 L. J., Gh., 468 ; 
2 Jur., H. S., 858. 

5. A testator devised realty to trustees on 
trust to pay the rents and income thereof to 
his wife for the maintenance, education, and 
benefit of his infant son until twenty-one, 
without liability to account for the same, and. 
upon his said son attaining twenty-one, then 
upon trust for him absolutely ; but if he should 
die under twenty-one without leaving issue, 
then upon trust for Ms said "wife duriug life or 
%vidowliood, with remainder over : — Held, that 
the infant son was a tenant in fee simple in 
possession, with an executory limitation over. 
Be Morqan'n Bidate, 24 L. R., Oh. D., 114 ; 48 
D. f. 964; 31 W. R. 948. 

S^e also XLIII. v. 10 mte, 

5* IBulargement of an ^Express Gift for Dif© 
into an Estate Tail by Implication, 

6. An express limitation for life, followed by 
a limitation over, in case the taker should die 
%vjthout issue not leaving any children: — 
Held, on objection to title taken in a suit for 
specific perfoimance, to confer an estate tail. 
Jlaehell v, Wtedlng^ 8 fclim. 4 ; 5 L. J., H. S., 
Ch , 182. 

7. Devise in trust for the testator’s daughters, 
M. and C'., for their lives, for their separate 
use ; and in case both M. and 0. should die 
without leaving issue, then over-implied estates 
tail to M. and C., with cioss-reinainders in tail, 
tSia?ihimse v. Cfashll, 17 Jur. 157, 

8. An estate for life cannot be enlarged to 
an estate tail by connecting it with a gift on 
failure of issue living at a particular time, as 
it may by connecting it with a gift upon the 
failure of issue geneially. Jeahm v. Mmhes. 
6 Jur., H. B., 1043 ; 8 W. R. 667. 

9. A gift of real estate to A. for life, with 
remainder to her children as tenants in common, 

: ami in case A. should die without leaving lawful 
is‘^ue, then with remainder over, is a gift to A, 
for life, with remainder to her children for life, 
with remainder to A, in tail. Parr v. SmUieU, 
4 Russ. 283 ; 6 L. J., Oh., 99, 

10. In a devise of land to A. for life, and if 
A. die without issue then to B. ; though here 
is an express estate for life to A., yet the 
subsequent words will turn it into an 

tail : but where lands are devised to Ai Hot 
life, remainder to trustees, etc., remainder to 
his first, etc., son in tail male, etc., and if A. 
dies -wiihout issue then, etc., this will not give 
an estate tail to A. ; but the words wi'"' 
issue ” must be intended •* without such ’ 
BlaoJibora v. Pdgley, 1 P. W. 606. 

11. ^ J. being, seised of some lands in j,, 

■ cestui (ivet'i'Ust or other lands, devises 
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to A, for life; remainder to Hs first and 
second son in tail male (going no further) ; 
and after A.’s death without issue male, then 
to a charity : — Held, that A, was tenant in tail 
until issue born, saving as to the trust estate* 
Att.-aen, V. Sutton, 3 Bro. R 0. 75; 1 ?. W. 754. 

1. Devise to S, for life, remainder to his 
eldest son and his issue male, and for want of 
issue of S,, to, etc. S. died without issue, and : 
— Held, he took an estate tail in remainder, like 
in Langley v. BaUwbh ; 1 Eq, Cas. abr. pi. 
29, cited in 1 P. W. 759 ; 1 Ves. 26. Stanley 
Y, Lemianl, Ambl. 355 ; 1 Eden 87. 

2. The Court held, upon the particular 
language of a will, that an estate tail would 
not be implied in A. and B., though an estate 
was given to them for life, and the property 
was, upon failure of their issue male, limited 
over to their granddaughters, and there was no 
express limitation which would include all their 
issue male. Houston v. Platt, 7 L. J., Ch,, 20. 

3. A testator, in a very ungrammatical and 
obscure will, devised real and personal property, 
so as to vest the whole legal interest in trustees, 
in trust for A. and B., during their lives to 
their separate nse. Some nnfinished and un- 
connected portions of sentences succeeded, 
and these were followed by a direction that, 
after the decease of A. and B., and failure of 
their male issue, the property should go to the 
granddaughter. A. and B. had each'only one 
child, a daughter, and both these daughters 
were mentioned in the will ; — Held, upon the 
whole context of the will, that A. and B. were 
only tenants for life, and that an estate in tail 
male was not to be laised in them by implica- 
tion. Homton v. Hughes, 5 Russ. 116. 

4. When the general intent is to make a 
strict settlement, it shall prevail, though some 
of the limitations may seem contingent ; but 
where the intent to create an estate tail is not 
plain, but doubtful, the Court will lay hold of 
anything, rather than put it in the power 
of a pel son on a remote contingency to bar 
all subsequent remainders, Lethleullier t. 
Traey,Z Aik. 781,797. 

L clevised all his lands, etc., to his daughter, 
B., for life, remainder to trustees to preserve, 
etc, , remainder to the use of the first son of B., 
remainder to the heirs male of the body of 
said first son, with diveis remainders over,* and 
in case of the death of B. without issue of her 
body living at her decease, then testator devised 
said lands to his trustees, until Ms cousin, C,, 
should attain the age of twenty-one; and in 
case of the death of C. under twenty-one 
without issue, then io B, for life, remainder to 
Ms first, etc., son in tail, remainder to E. for life, 
remainder to his first, etc., son in tail, remainder 
oven The Bd. Ch. inclined to confine the con- 
tingency in the will of X of B.’s dying without 
issue of her body living at her death, to the 
death of 0. under twenty-one, and that the 
subsequent limitations to C. after attaining 
twenty-one, and to D. and E., are not con- 
tingent but vested remainders. M. 775: 
Ambl. 204. And see 2 Ken. Ch. 40. 

5* Testator devised to S. K* certain real 
estate for life, charged with the annuities 
mentioned in his will, and then proceeded: 

But in case the aforesaid annuitants, or any 
of them, shall survive the said S. K,, I then 
^oresaid estate unto the eldest sur- 
of U. K*. charged with the aforesaid 
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annuities ; but in default of issue male, I gif e 
the above^demised premises unto his brother 
T. K., charsed in like manner with the afore- 
said annuities, and unto his eldest surviving 
mn on the same conditions ; but in default of 
issue male, my will is, that the aforesaid 
demised premises do descend unto my heirs- 
at-law, charged nevertheless with the above- 
mentioned annuities.” S. K. survived all the 
annuitants mentioned in the will, and after 
his death J. K., his eldest son and heir-at-law, 
enjoyed the estate dming his life, and then 
died, leaving a widow and an only daughter ; 
— Held, first, that the dispositions of the 
devised estate after the death of S. K. were 
not meant to be contingent on Ms being 
survived by ail or any one of the annuitants 
mentioned in the will. Secondly, that S. K. 
took an estate in tail male, and this estate not 
having been baired cither by himself or by 
his eldest son J. K., his second son S. K. was 
entitled to the estate as tenant in tail male, 
subject to the dower of J. K.’s widow. Xeu v. 
Key, 17 Jnr. 769; 22 L. X, Ch., 641 ; 4 De 0. 
M. & G. 673 : 1 Eq. Rep. 82. 

6. Devise to T. during his natural life, and 
from and after his decease nnto his eldest son 
if he should have anived at the age of twenty- 
one years, and in default of his having a son, 
then over. T. died leaving an eldek son a 
minor Held, that on the death of T, the 
eldest son took an estate in fee liable to be 
devested on his death under the age of twenty- 
one, with an executory devise over in that 
event to T. in tail, And^^ew v. Andreto. 1 
L. R., Ch. D., 410 ; 45 L, X, Ch., 23 : 34 L. T* 
82 ; 24 W. R. 329. , , ^ x. 


6. Other Cases, 


7. Limitation over Biter legitimate heirs, too 
remote, unless capable of being confined to the 
period of the party’s death. Barret v* JBeoh* 
ford, 1 Vcs. 519. 

8. One devises all his lands, after the death 
of his executors, to A. and his heirs for ever ; 
but if he die, leaving no son, then to B. This 
is a good execntoiy devise to B. if A. dies with- 
out issue, because the contingency must happen 
within the compass of a life. Fairfax v. 
Hero7i, Pro. Ch. 67. 

9. A., owner in fee, by his will, left Ms third 
son, M., the lands of G* for ever ; *^hut in case 
he should die unmarried, or without lawful 
issue, in that case he may will one-half of it as 
he pleases, and the other half to go, share and 
share alike, between my surviving sons and their 
families.” The will ended in these Words 

« All the bequests given my son R., my grand-t 
son M., son to my son X, and also my other three 
sons M., C., and H., of my property, no part of 
it shall or will be liable or pay any debts they 
1 * ay contract, nor sell or mortgage same ; but 
always go in the male line, free of any debt of 
theirs.” M, did die without issue, having exe* 
cuted a disentailing deed of the lands of 
and devised them to B* and Ms heirs 
that M. took an estate tail under A,’s will. M 
Thompson, 14 Ir. Oh. R. 517 ; 16 Ir. Oh, B. 228, 

10. A testator by Ms will devised S. and TL 
estates to trustees upon trust for B. and the 
heirs of his body, but in ease he should die. 
under twenty-one, and without issue, H. estate 
was to be in ttmst for A. and the heirs of her 
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ha&r. iMit ia ease she should die under twenty- 
^faml without issue, upon the same trusts 
as wore thereinafter deeUred cmoeming h. 
estate - and if B. should die under twenty- 
one nud ^tboui issue, as to S. estate, for the 
So 's son and claughter-in-law for their 
trees and suhjeot to the trusts thereinbefore 
W »ed, in trust fo^ P™ 

kmcd. Both E. and A. attained twenty- 
one and died without issue. Per loid bt. 
I.,;o’iui!as —The proper 
,1-i-se is, that the estate should go over if E. 
di.-rat any time without if^e. ffmy v. 
£,<irsim, S W. E. 26 L. J., Ch., 473, 3 
Tur,, Ns S., 823 ; 8 H. L. Oa. 61. ^ 

1 ** H hy 'ivill, gave Ms personalty to Ms wife, 
aufi ill his real estate by desci-iption for the 
ni!uuten.iiico of herself and his three children, 
until lus son G. attained twenty-one, when he 
(Tiivc him certain portions of the property 
ol'’U'<n‘d with an allorvaneo to his (testator s) 
win-! to his son H., when twenty-one, certain 
i/ortiotts on the same condition ; and to his 
daughter E.,at twoniy-one, certain mrtions; 

t'.i some to the wite for life, and at h» 
dc'vn^e to the daughter absolutely. If G. 
(lioi without issue, tlicn H. to possess the 
l,roi.uty ; and if H. died before G. without 
i«ue, then G. to have H.'s property. If B. 
dipfl \\ithont issue, her propcity to be equally 
diviiHjd between her Mothers, or the survivor ; 
bur if she survived them and they left no issue, 
tbi-ii she to have all the property* But if the 
iff survived all the children, to her for life ; 
rt laainder to Ms (the testator^s) nephews and 
equally. If there should bo an aftor- 


thild 'v^hieh surviied (r. and H., they 
li'i\ itig no issue, the whole to such child ; and 
if -i:eh child died without issue, to the wife 
fi.r hfi^ as if there had been only thiec 
cinliU-eii. Testator left four children, one 
aitcj.boin, and inqdiews and nieces. died 
ar. infant and unmaiiieil ; and on petition by 
H. to have ceitain money paid into court by a 
railway company, pnid out to him — ordered 
accordingly ; and held, that the wile tooh a 
life estate until eldest son attained twenty-one, 
and that there were three estates tail succes- 
sively, and H. was now tenant in tail. The 
after-born child presented a counter- jjctition, 
whif'h was dismissed with costs as against the 
company? but the costs of the daughter and 
H. .appearing separately * — Held, not costs 
tH'cn sioncd by adverse claimants. Minus's 
J-Xtate, 2 W. E, 108. 


joint tenants, and to their heirs and assigns 
Held, that A. took an estate tail. jVhitBitt v. 
Thompson^ 12 Ir. Bq. R 110. 

4. A testator devised the lands of A, to his 
son* S. during his natural life sans wai3te.r 
remainder to trustees to preserve, etc., and from 
and after the decease of the said S. to the use of 
the heirs male of the said S., in such shares 
and proportions and subject to such charges as 
the said S. should by deed or will appoint ; and 
in case of the said S. dying without issue male, 
to permit Ms second son J. to receive the rents 
for his life ^ans waste, remainder to trustees tn 
preset ve, etc ; and from and after the decease 
of the said J. to the use of the male children of 
the said J. in the same manner and with the 
like power of appointment, and charging as he 
had hereinbefore devised the same to the male 
children of his son S., with remainders over in 
the same teims to testator’s third son T., and 
remainder to his male children, and lemaindcr 
to Ms own right heirs. He then devised the 
lands of B. to his son J. for life, with remainder 
to his male children as he should appoint, and 
in default of appointment to the first son of J., 
and the heirs male of his body, remainder in 
like manner to the second, third, and every 
other son of J., and if J. died without issue 
male to S., to be disposed of among his issue 
as he should think proper ; and he directed 
that if S. should die without issue male, and 
that in consequence thereof the lands of A, 
should descend to his second son J. and^ issue 
male, then the lands of B, should immediately 
descend and go to T. and his issue male, and he 
gave powers of leasing to S , T., and T,, as they 
should respectively become seised of the said 
estates Held, that S. took an estate tail in the 
lands of A. Phillips v. Phillips, 10 Ir. Iq. B. 
518. 


I :•?; 


< I s: 



(if A, without lawful issue, then to 
tinea daughters equally^ share and 
th cosMonj and i#! afe 


IT. EPEECT OE THE WILLS ACT, 
1 Tict, c. 26, s. 29 


Impllcil Gift to 2. Testator devised 

the lesulue of his freehold estates to his son 
H. f.w life, remainder to such issue male or 
female as B. should appoint : but if S, should 
die without issue male or female, testator de- 
viscul same to his daughter M., if she married 
with consent, and to the issue of such mar- 
ri male or female. M. married with consent, 
luid S. died without issue t-— Held, that the de* 
fondant, a Bon of M., took no estate under the 
will ^Beasley t. Hay* k J, 407. 

3. Xfevise to testator’s son A*, and to Ms issue 
mole and female, in inch shares, manner, and 
propOttions os he might by deed or will appoint, 
with power to jointure a wife ; and in case of 


5. In asceitaining w^h ether the words “die 
without issue,” in a will made subsequently to 
the 1 Vict., c, 26, mean an indefinite failure 
of issue, a contrary intention, within the 
meaning of s. 29, is not to be inferred from, 
the use of those very words. Be O'Blerne, 1 
J. & L. 352 ; 7 Ir. Bq. B. 171. 

Under a bequest of personalty by will 
executed subsequently to the 1 Vict., c. 26, to 
“A. and B., to be divided equally, with a 
request to A. that, should he die without law- 
ful issue, the property wMch I bequeath him 
shall revert back to the sons of B.” A. does 
not take an absolute interest in the moiet^r. J5, 

6. Mere presumption of intention is not 
sufficient to exclude the operation of the 
29th section of the Wills Act. Me Mid-Kent 
Bnilway Act, 1856, Bxp, Bate, 1 H. E. 470. 

7. The 29th section of the Statute of Wills 
has no application to cases in which the words 
** dying without issue” are combined with 
other words, such as “ dying under twenty- 
one,” which additional words, upon the au« 
thority Ol decided cases, modify their meaning. 
Morris v. Morris^ 17 Beav* 108 ; 17 dun^ 066 ; 
1 Iq. Rop. 167 ; 1 W. B, 377. 

A testator devised an estate in fee to his 
son, hut if he should die under twenty-one, 
over. By a codicil he limited the estate over, 
in the event of the son* dying without issue, 

M 1 „ u . . ^ J / , . i 
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tmder twenty-one: — Held, that “or’ 
must be r^ad “and,” and that the executory 
devise over took effect only on the happening 
of both events, and consequently that A., on 
attaining twenty-one, had an absolute estate in 
fee simple. Ih, 

Semite^ also, that if the clauses were con- 
strued disjunctively, the devisee would have 
an estate tail by virtue of the words “ die 
without issue,” notwithstanding the 1 Viet., 
c. 26, s. 29. S. C. 1 W. R. 377. 

1. The principle of construction applied, in 
the case of wills made since 1837, to the words 
“ die without issue ” by the Wills Act, 7 Will i 
and 1 Viet., c. 26, s. 29, is not affected by 
the limitation over being in case the first taker 
shall “die without male issue.” Upton v. 
Hardman^ 9 Ir. R., Eq., 157. 

By a will, made in 1839, a perpetually re- 
newable freehold was devised to A., subject 
to payment of debts and legacies, and in case 
he should “ die without male issue,” to B , 
but with a power to A. to charge the lands 
with a jointure and portions for his female 
issue :-~Held, first, that A. took an estate 
quasi in fee, with an executory devise over in 
the event of his dying without leaving male 
issue at his death. Ih, 

Held, secondly, that the language of the will 
did not evince any contrary intention exclud- 
ing the application of the rule. Ih. 

% A testator since the Wills Act devised 
real estate to A., and if he should die without 
leaving lawful issue in the lifetime of B., then 
over. A. died in the lifetime of B., leaving 
issue one child, who also died in the lifetime 
of B. : — Held, that the gift over took effect. 
Jarman v. F//c, 2 L. B., Eq., 784 : 35 L. J., 
Ch., 821 ; U W. E. 1011. 

3. A., by will dated in May 1839, bequeathed 
to his illegitimate son R. certain leaseholds, 
and if R. should die without “ heirs or issue,” 
over Held, that as s. 29 of the 7 Will. 4 
and 1 Viet., c. 26, is expressly confined to the 
word “issue,” it makes no change in the 
meaning of the expression “ die without hem 
of the body,” and therefore (“ without heirs,” 
in the will, meaning “without heirs of the 
body,” R, being illegitimate) the will did not 
confer the absolute interest on R., with an 
executory devise over in the case of his dying 
without issue living at Ms death, but an estate 
tail, and, the property being leasehold, the 
absolute interest. Me 8allery, 11 Ir. Gh. R 
236. 

4, A testator, in 1846, gave his residuary 
real and personal estate to J. S. L. and the 
heirs male of his body lawfully begotten for 
ever ; but in case of his death without heirs 
male of his body lawfully begot, then the 
property to go to P. G. L. in the same manner j 
and if P, 0. L. should die without heirs male 
of his body lawfully begot, then the property 
to go to A. in the same manner. By a codicil 
the testator, after reciting that by his will he 
had directed that in the event of the death of 
J. S. L. “without leaving male issue him sur- 
viving,” the residue of his real and personal 
estates should go to P. C. L., revoked that 
bequest, and in the event of the death of 

‘‘without leaving male issue Mm 
i^iving/^ gave the residuary estate to the 
daughter (if any) of J. S.L. :-^HeH, 
itiat' the IVilis Act, 1 Viet., c. 26, s. 29, 

. VIII* 


did not apply, and that the gifts over to 
P. 0. L. and A, were void as to the person- 
alty, as being on an indefinite failure of helis 
male, and that the codicil did not alter their 
effect, and that under the will and codicil 
J. S. L. took an absolute interest in the per- 
sonalty, subject only to an executory gift over 
in favour of his eldest daughter if he died 
leaving no male issue surviving him. Mmmm 
V. Small, 9 L. R., Ch.,651. 

5. A testator devised Ms fee simple lands to 
be equally divided between his sons J. and T., 
and then proceeded as follows: “The fee 
simple estates and the freeholds to descend to 
the heirs of J. and T. for ever ; but in the 
event of both sons dying without issue, then 
to be equally divided between my daughters, 
share and share alike ” :~Heid, that J. and 
T. took estates tail with cross-remainders 
between them. Faj/ v. Fay, 5 L. R. Ir., 
274 

6. A testator bequeathed 1,0007. to trustees 
upon trust for his son A. for life, with re- 
mainder to the childi-en of A. He then gave 
the residue of his estate and effects to his 
trustees, upon trust for all his children in 
equal shares, and the heirs of their respective 
bodies. The following %vords were then added 
in a parenthesis : Except as to my son A. 
and Ms children, whose share, in consequence 
of the 1,0007. set apart for him and them as 
aforesaid, shall be rated at 1,0007. less than 
that of any^ other child. ’ The will then dc- 
claied that in case of a failure of issue of any 
child, the share of him or hei’ ^vhese issue 
should fail should be held on the trusts therein 
mentioned. The testator left freehold estates 
and personalty applicable to the trusts de- 
clared of the lesidue :~HeId, that the words 
“ failm-e of issue ” were not made by the 29th 
section of the Wills Act to mean failure of 
issue at the death of A. Green v. Green, 18 
L. J., N. S., Gh., 465 j 14 Jur. 73 ; 3 Be G-. & 
Sm. 480. 

7. A. gave his real and personal estate upon 
trust as to the income for his brothers, E. and 
0., or the heirs of their bodies, and declared 
that if cither brother should die, leaving heirs 
of his body, then the share of such brother 
should descend to such heirs, but if one 
brother should die without lawful issue, then 
the whole income should be paid to the sur- 
viving brother, or in ease of Ms death also to 
his lawfully begotten heir ; but in case both 
Mothers should demise without issue lawfully- 
begotten, then the whole property should be 
divided among the testator’s ncaiest of kin. 
And he appointed executora, wiih power to 
appoint other executors, as to them might 
seem fit, also with full power to get in and 
receive all moneys, or securities for money, and 
to sell, dispose of, and convert into money all 
other Ms real and personal estate, either by 
public auction or private contract, as to them 
shouhl seem meet Held, that there was an 
effectual gift over of the personalty to the 
next of kin, in the event of E. and 0. dying 
without leaving issue at their respective de« 
ceases. Greemmy v. Greenwm, % Be G* E. & 
X 12S J 1 Giff. 131 ; 5 Jur.. B., 888. 

section of the 
7 Will. 4 and I Viet., c. 26 is to redr^ the 
inconvenience arising from th^ words “ dying 
without i*suc,” and similar words having 
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aoqnitad a legal meaning, different from the 
meaning. Ih 

Held, also, that there was no conversion of 
the real estate into personalty from the death 
of the testator. Ih. 

Held, also, that the brothers took the real 
estates as tenants in common in tail, with 
cross-remainders in tail, with remainder to the 
next of kin in fee. Ih 


III?!!. Words ^^Deatli without Issue,” 
etc. When Eeferable to the 
Objects of a Prior Devise. 

I. G^ftB of Personal Pktate, 8070. 
n. GiftBofMcal $073, 

III. Pevisc of Meui^mnSj 8077* 


I. OTTS 0E TEESOHAh ESTATE. 

1. M General^ 8070. 

2, Mffeet of the mrd ** Sucht* 807^. 


1, In Ceaeral, 

1. The words ^*if he shall happen to die 
Withont iasne ’* may be so controlled by the 
context of a will as 1o mean children, and the 
remainder over will in that ca&c not be too 
remote. v. Paijtey. 2 Bro. 0, 

5s:i 

3. Three annuities for a term of years be- 
oneathed in trust for three children, A., B., and 
a, respectively for life ; in case of the death 
of either leaving any child or children, his 
m her anmilty to bo equally divided between 
»ch child or children, share and share alike; 
In ewe of the death of cither without issue, 


uua,ui; puu ii xiiw uaugnier SilOllia ctie Without 
issue, then over : a child by anothcFr husband 
born after testator’s death, cannot tal^e, and 
the bequest over is good, being not a Kmitation 
over, but an absolute legacy. Bequest of the 
residue to his daughter and her issue, and for 
want of such issue over; the limitation over 
too remote, and therefore void, v. 

Ver?mi>, 1 Eden, 04. 

5. Limitation of a trust of a term to a man 

for life, remainder to his first, etc., son in tail, 
and for want of issue male then to all bis 
daughters; there never having been a son, 
adjudged the trust to the daughter good. 
iriqglm y. Dowler, 1 P. W. 98; Salk. 150 : 2 
Vein. 600. ' 

6. Bequest of an annuity to A. and B., and 
to the survivor for life ; and if A, should have 
any “ children,*’ then to he equally divided 
between them ; but if A. should die “ without 
lawful issue,” then to C. and his heirs for ever : 
—Held, that the children of A. rook absolute 
interests in a perpetual annuity. Mohinmn y. 
Hunt, 4 Beav, 450. 

7. Where real and personal estates axe given 
together for life, and so limited over that a 
child of the tenant for life would take a vested 
interest in the real estate at its birth, and in 
the personal estate, at twenty-one, being a son,^ 
or at twenty-one or marriage, being a daughter, 
and there is a gift over in the event of the 
tenant for life dying without issue, it is to be 
intended a dying without such issue as would 
take by force of the prior limitations. Malcolm 
V. Taylor, 2 Buss. &: M, 41 G, 

^ A testatrix, after bequeathing clivers animi- 
tics and legacies, and amongst othens a sum 
of stock to M. M., to vest at twenty-one or 
marriage, devised and bequeathed a West 
India plantation, and all the residue of her 
money in the funds, after payment of the an- 
nuities and legacies thereinbefore bequeathed, 
and also her plate, books, and certain portraits 
unto E. Gr. T. and M. T., for their lives equally ; 
and after the death of cither, the whole to the 
survivor for life; and after the decease of the 
survivor, then unto the childrfin nf i^r t 
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Wperty for tlie benefit of T. M., and did -nnf 

sink mto the general residue. Ih 

1. Bequest of personal estate to A for lifp 

Sft S ^■eqJiy%d& 
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Slid t 1 .« 7 TL ^ alike : 

+1, tiiat the gift was not too remote and 

Sh H- li 'Sg at “e 

tenantq^in* took the personal estate as 

+ daughters for life, with remainder 

*0 child or children of suih dSeS as 

equally. And on the death of such of th^ 
attaining twenty-one as 

.0 h» s."Sr‘„SifeS“S s 

T^yndham's TnUs, 1 L. E., Bq , 290 
d. Termor devises the term to A for lif^ 
remainder to such of his issue as he csTmii 

s“i ’ “b v- -s”* 

ImTSo kSSi' ® ■ ““■>■ *<!• U- 

estates, and a future TuroS 
of freehold to he made with part of ‘his ner 

5. | 

he should think fit 
without issue, as well present free- 
hold and leasehold as the estates to be nnr" 

produce to go ovei^no 
pait of his present freehold and leasehold or 
We P^rcliased, to be sold during 

Me of wife and son. All the rent, resHurand 

ever and. Wheresoever, after paying debtq ete 
to the wife._ The son is tenant f of life and Ife 

dfnn? f *“* ®®^*®® not mentLed 

do not pass by It. Zfeuteyy. JUhzci,® i X J 

tolSle”a ^thPo^er to trustees 

oup?ft ’”*®' and, subse- 

Ssnf pf “• settlement on the 

Mue of such mamage ; but if A. should die 
;ivithout any issue & his bodw S over 

i^Dlicttfen^°?77 ““ ®‘^t® t®’il by 

Mupiication. MSaasm v. auJmrow, 1 Yes. 

6 . A testator bequeathed a sum of stock to 

rduLS'^^f^ intent to 

son during life, with a direction, if he mamVd 

rSe V 'r™® " ®pedfied a““^t 

mob ^®’' toe issue of 

™ ®®®e of the son’s de- 

SLFiJ persons ; and the 

S residue ^ Us 

married a woman who had 

■ inthe S® fhst “torest 

"" * failed; and 
^ 5 ® stock belonged 

b|*xesiduai7 legatee. Ajtdwe% Wani I 


®”“»- »»- 4 , 

sSf£SlSs»“£ 

s.srS”B?Lii/«K“^ 

toe death of any, leaUnt^t"’ f f ®“® ®*‘ 

issue’liviug at the deatr?\T7''®i 
that the gift-oter on IdiD?^ nf ® children, and 
to the sLe S^ aM ^ 
bequest, that the residn^?^ c\ 

who attained twenty-one and 

period of division nas<^% v ^ ^ 
tives, and, sewble/no child 
twenty-one took any intemlt . +w 
‘‘survivors” ir» +bo word 

st™pA \ 4 ® ^^‘tor clause, was to be con. 

construction m thf other 

app Afh tfthf SfgLltii ao°cr1f^ 

|gacies mfnS®if aa*f‘®rm*er T““ 

Zemiy V. 2 HMe* ™ il 

N. S. Ch.,423; 6 Ju^. ees: ’ “ ‘^■’ 

esfete U tS^for ?®“ 

and after his deafh A ’ 

I f»?ttS‘‘S£~'SfK 

S”t2.?S 

FteSpSil^iS 

p“£¥^iH^ 

toe first three nepW s^Ua w“°”®®* 
surviving his nar^nt ILi ^ 

one, -a di&rmt const?Lu^S.*^®“*^" 
nant to specific dirSons ® I®P]^^- 

general soSme of t£ wm f to the 

intestacy,-and Lm«sTni’7®^*'-“f 
toationS intentionf Sffaal, Stfa^ 

Teyanee and transfer of the reU f ^®^'^to con- 
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so left to her to be equally divided betwixt j 
his nephews and nieces ivho might be living 1 
at the time, and the land at C. to his nephew 
3, H. Held, that 0. took an absolute interest 
in the stock. CamjMl v. Sm^ding^ 2 Kuss, & 

M. mo. 

1. A testator gave the income of his per- 
sonal and the rents of Ms real estate to his 
daughter for life, for her separate use ; and 
after her decease and that of his wife, he gave 
the residue of his real and personal estate to 
trustees in trust, to sell and pay half the pro- 
duce “ to the issue ” of his daughters equally, 
to be paid at twenty-one ; and if only one 
child, then to such one child ; and he directed 
the trustees to apply the interest in the main- 
tenance and education of such issue ; “ and in 
default of such issue,” he gave such moiety of 
the residue between his nephews and nieces 
living at the death of Ms daughter; and he 
gave the other moiety of the residue at the 
decease of Ms wife and daughter, without issue, 
to the trustees to permit Ms godson to take the 
income for life, and after Ms decease to certain 
charities ‘Held, that “issue,” in the first 
clause, was to be construed “ children,” but in 
the second clause in its ordinal y, unrestricted 
sense, and consequently that the gift over of 
the first moiety upon the death of the daughter 
without issue was good, but was too lemote as 
to the second. CaHfr v. Mentally % Beav. 551 ; 
$ 1m J., K S., Ch., BOS ; 4 Jur. 601. 

2. By a settlement made in 1811 the Cardi- 

f m family plate was settled upon trust for 
obert Bari of Cardigan for life, and after his 
' death for James Thomas Lord Brudcnell, the 
son and heir apparent of Bobeit Earl of Car- 
digan, for his life, and after his death in tiust 
foi t!ie first son of the body of James Thomas 
Lord Bnideneli, Ms executors and assigns ; 
but if such firbt son should die under twenty-' 
one, without leaving issue male living at his 
death, then for tht* second son, his executors, 
administiators,and assign^, with like executoiy 
truslB in favour of the other sons of James 
Thomas Lord Brudenell ; and if he should not 
have any son or sons, or having such all of 
them should die under twenty-one, and some 
ol them should leave issue male living at Ms 
death, then in trust for the second son of 
Bolicrt Earl of Cardigan, his executors, ad- 
min fstra tors, and assigns; but if such second son 
should die under twenty-one without leaving 
i««ie male living at his death, then in trust 
for the third and other sons of Eobert Earl of 
Cardigan j and if there should not be any son 
<i Eoberi Earl of Cardigan or James Thomas 
Lord Brudenell who should live to attain 
twenty-one or should die under that age leav- 
ing issue male living at his death, then intrust 
for the settlor. Eobert Earl of Cardigan had 
only one son, James Thomas Lord Brudenell, 
who attained twenty-one and died without 
issue Held, that upon his death the ultimate 
trust in favour of the settlor took effect, the 
wox*ds “any son” in the gift over being read 
;< such son as is hereinbefore mentioned.” 

0 L. B., Eq,, BBS; 

" ^ ® testator to Ms daughter 

' remainder to liar cMMren, 

In the evcuit bl 

dying . under twenty-one, to their 
a who should surny© Ms daughter and ; 


attain twmnty-one ; and after several inter- 
mediate limitations, with a limitation over, 
provided there should be no child of his 
daughter, or, being such, they should not 
attain twenty-one, or leave issue who should 
attain twenty-one : — Held, that the limitation 
over was intended to take effect only on failure 
of grandchildren %vho should survive the tes- 
tator’s daughter, and not attain twenty-one, 
and was therefore not too remote. Triohey 
V, Triehey^ 3 Myl. & K. 560, 

4. A testator gave his residuary estate to 
such children as his nephews and niece W., T., 
and B. should leave at their respective deceases, 
onc-third to the “ child or children ” of W., 
and the twm other thirds similarly to the “ child 
or children” of T. and B, respectively, and 
directed that, in case of the death of a nephew 
or niece without leaving any “cMldren or 
child,” then that third share should be paid to 
the “ children or cMld ” of the other or others 
leaving “ children or a child ; ” but that if W., 
T., and B, should all die “ without leaving any 
issue lawfully begotten,” the whole residue 
should go to the children of G. W., T., and D. 
All died, without leaving children, but one of 
them left grandchildren Held, that “ cMl- 
I dren” must be construed in its natural sense, 
and not so as to include grandchildren : that 
“ issue ” was not to be read “ sucb issue,” so as 
to be confined to children ; and that therefore, 
in the events w^Mch had happened, the fund 
'wm undisposed of. Pride v. FoahSj 3 Be G. & 
J. 252 ; 5 Jur., H. S., 168 ; 28 L. J., CM, 81 ; 
1 L. T., N. S., 292. Eeversing 4 Jur., N. S., 678. 

5. A father gave a fund of 66,666L 1,%?. id* 
consols to trustees, upon trust to pay 1,000/. a 
year to each of his two daughters for their 
lives, and after the death of each daughter he 
gave 32,333/. Sd. consols, which he described 
as the share of each daugliter, unto and among 
all and eveiy such child or children she might 
happen to leave at her decease, to be equally 
divided betw'ecn them when and as they should 
attain the age of twenty-one years, and if but 
one child, then to such only child ; and in case 
either of his daughters should die without issue, 
he directed that the 33,333/. Os. 8d. consols, being 
the share of her so dying, should be transferied 
by his trustee to such person or peisons, and in. 
such manner as she by her will and testament 
in writing duly executed might direct and 
appoint. There was a general residuary gift. 
One of the daughters executed the power and 
died, having had one child, who died in hei 
lifetime, leaving children who survived their 
grandmother .-—Held, that the words “die 
without issue ” meant such issue as were 
previously mentioned, and that the power was 
validly exercised. lie Mercer on^ JOmies v. 
Meireron, 4 L. B., Ch. B., 182 ; 35 L. T., 
iH. S., 701» 


2. Efifect of the word “Such,” 

6. Bevise of a personal estate to A. for life, 
and afterwards for her children, andthe yearly 
interest and produce to be for tlieir maintenance 
till the sons attain twenty-one, and the daughter 
eighteen, at which ages their respective portions 
m be pMd, and for -want of such issue,, then to 
B. A* dies mthout issue, and the devise over 
.mB. was held good, the words “for want of 


I ^ . 
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such issue” beinjy the same as ‘'for waut of 
such cMIdreu.” Staines y. Maddocli, 3 Bro. P, 0. 
108 ; S. 0. nom. Maddox y. Staines, 2 P. W. 421. 

1. One possessed of a term devises it to A. 
for life ; remainder to his fiist, etc., son in tail 
successively ; remainder to his daughter ; and 
if A. shall have neither son nor daughter, then 
to J. B, A. dies, having never had a son or 
daughter ; the devise over to J. S. is good. 
Stanley v. Leigh, 2 P. W. 686. 

2. Limitation of trust of term to several 
persons for life successively, then to the child, 
etc., of one of them, and for want of such issue, 
or after their decease, to S. for life, is a good 
limitation to S. Oales v. ChaJfont, Pol. 38. 

3. A term was limited to A. for life, then to 
B. for life, then to such child as B. should 
leave at Ms death, and for want of such a 
child to 0. Qnedre, if the remainder to 0. is 
good. Ileyivard v. Mogers, 1 Vern. 461. 

4. Bequest of residue to testator’s daughter 
and her issue, and for want of such issue over. 
The limitation over too remote, and therefore 
void. SalJield v. Vernon, 1 Eden 64. 


II, HIPTS OP EEAIi ESTATE. 

1. l7i General, 8073. 

2. Gift to some only of the Issve, 8074, 

3. Mffeet of the word “ Such,'* 8075. 

4. Death without Leading Issue, 8077. 


1, In Oeneral. 

5. A testatrix devises to A. for life, re- 

mainder to A.’s first and other sons in tail 
male, remainder to A.'s daughters as tenants in 
common in tail, with cross-remainders between 
them in tail, remainder to trustees for a term 
of years upon trusts to raise and pay such 
legacies as she had thereafter given or should 
give by any codicil ; and in a subsequent part 
of the will she bequeaths various legacies from 
and immediately after the decease and failure 
of issue of A. : — Held, that “ failure of issue ” 
in the gift of the legacies must be construed 
‘^ failure of such issue ” as were included in the 
limitation of the estate ; and that therefore 
the bequests were not too remote. v. 

Oimmde CLord), 1 Enss. 382; 4L,J,, Ch., 15$; 
5 Madd. 99. 

6. Devise to A. for life, with power for 
trustees to settle a jointure on his wife, and 
subject thereto in strict settlement on the 
issue of such marriage ; but if A. should die 
without any issue of his body, then over. The 
latter words give him an estate tail by implica- 
tion. Allamon v. Cliiherow, 1 Ves. 24. 

7. On a gift of real and personal estate to A. 

and B. for life, with estates tail to their issue 
in certmn evmts only, as it was held, followed 
by a limitation over on a general failure of 
issue male of A. and B., estates tail were raised 
by implication in A. and B. Franks v. Friee^ 
3 Beav. 182 ; 9 L. J., S., Oh., 383. And see 

a C. at law, 6 Bing. F. S. 87 ; 6 Scott 710. 

^Testator, after giving various life este,tes in 
his real and personal property, directed that, 
|f M. H. should, after the death of J, and certain 
ofjer first tenants for life, die before % H., the 
.^11; “lenant for life, leaving issue male, then his 
should convey one moiety of his real 







estate to trustees, to the use of the first and 
other sons of M. H, successively in tail male, 
with remainder to N. H. for life, with re- 
mainder to his sons in tail male ; and he 
diiected one moiety of his personal estate to 
be invested in the purchase of real estate to be 
settled to the same uses. The testator then 
gave corresponding directions wth regard to 
the other moiety, in the event of F. H. dying 
before M. H. And in case M. H. and F. H. 
should both die without issue male, then the 
testator directed his trustees to convey his real 
estate to such persons as would be his right 
heirs at the death of the survivor of M. H. and 
F, H., and to transfer his personal estate to 
such persons as would be his next of bin. 
M. H. died without issue in the lifetime of J., 
etc. On J.’s death F. H. claimed an absolute 
interest in the personal estate, and suffered a 
recovery of the real estate, and afterwards died 
without issue : — Held, that although M. H. died 
in the lifetime of J., and although, from the 
circumstance of M. H. dying in the lifetime of 
F, H., the events in which the estate was 
limited to the issue of F. H. did not take place; 
still, under the terms of the will, F. H. became 
entitled, on the death of J., to both moieties ; 
and that he took the personal estate abso- 
lutely, and took an estate tail in the real 
estate. Ih, 

8. A testator by his will expressed his desire 
of bequeathing his estates to his cMldi’en, in 
such manner that the same shall be enjoyed 
by them respectively only for and during the 
period of their natural lives ; in order, there- 
fore, to limit the same stiictly in entail on 
them, my said children, and to their several 
and respective heirs of their bodies respec- 
tively.” He then devised his real estates to 
trustees, upon trust, as to pail; of his real 
estates, to his son W., for life, and after his 
decease the same to go and descend to his first 
and other sons and daughters in tail in order of 
primogeniture, males to be preferred to females, 
and to the several and respective heirs of their 
bodies, so as that each possessor shall take only 
a life estate and interest in the same ; ” and in 
the event of W.’s decease without issue, then 
he devised his estates to his trustees, upon trust 
to allow his other children, whom he enu- 
merated, “to possess and enjoy the same, 
strictly limited to life interest, and in tail to 
each of them respectively, in the order of 
primogeniture, males to be preferred to 
females ” : — Held, that W. took an estate for 
life only. Towns v. Wentworth, 11 Moo. F, 0. 
526 ; 6 W. B. 397 ; 1 L. T., F. 8., 274. 

9. V. bequeathed his residuary estate to M., 
in trust to he invested in land, and to go with 
the entail as in his fathers (F.’s) will, F, had 
dpised his estates to V. for life ; remainder to 
his first and other sons successively in tail ; 
remainder to his son J. for life ; and similar 
remainders to the first and other sons of J. in 
tail J remainder, as to one moiety, to the TO 
of his eldest daughter Marianne during natural 
life ; remainder to the use of the first son of 
Marianne and the heirs of his body 5 remainder 
to the use of the second, third, and eyery 
succeeding son of Marianne, and their heirs, 
according as they should be in seniority of age 
and priority of birth; remainder to the TO 
of the daughter or daughters of Marianne 
their heirs, share and share alike, as t»nta 
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!b common^ etc. ; remainder to the use of Ms 
second daa«2?hter Eliza Maher duiina: her natural 
life, with the like lemainders and limitations 
over to the sons and daughters of Eliza and 
their heirs, as ihereinhefore contained respect- 
ing the sons’ daughters of Marianne ; and as 
to and for the other remaining moiety of the 
de?ised lands to the nsc of Ms daughter Eliza 
Maher during her natmal life, with the like 
remainders and limitations over to the sons and 
daughters of Eliza and their respectiYe heiis as 
tiiereinhefore contained respecting the sons and 
daughters of Maiianne as to the first-mentioned 
moiety. And in default of issue of Eliza, to 
the use of his daughter Marianne during her 
life, with the like lemainders and limitations 
OTer to the sons and danghteis of Maiianne 
and their respectiTC heirs as thereinbefore con- 
tained respecting the sons and daughters of 
Eliza. J, siiTTived Y., and died in 1850. Both 
died without issue. Maiianne died M 1854, 
leaving two sons : Edmond, -who died without 
ime in 1870, and Lory. Eliza died in 1875, 
without ever having had issue. Edmond, after 
his mother’s death, barred the entail in the 
moiety, in which she took a life estate, and 
was paid the half of the residuary estate in a 
cause instituted to administer V.’s assets : — 
Held, that, on Eliza’s death, Lory, the then 
surviving son of Marianne, became tenant in 
Ihul ol the half of Y.’s residuary estate, in which 
she had a life interest, and that he, having 
Imrred the entail, was absolutely entitled to 
that half of the funds ; as, on the true con- 
struction of E.’s will, Eliza’s second and other 
children would take successive estates tad, as 
well as htr first son, and as (although liur 
daughters would take us tenants in common in 
fee) the woids which prelacai the gilt over 
** in default of issue” wire to be constiued in 
default of her cbildicn, act oi ding to theiulo 
approved ot in FmUr v. /Af//#.s (4 E. & B. 717, 
7M}. Bimjth V. Pmtr^ 10 l‘r. E., Eq,, 192. 


S, 0ift to some only of the Issue. 

1, Devise to S. for life, remainder to his 
eld««t son and his male i^sue, and for want of 
issue of to, etc. died without issue : — 
Held, he took an estate tail in lemainder, like 
In Imghy v. JhiUtibi (1 Iq, Cas.Abr., pL 29, 
dial in 1 l\ W. 769 ; 1 Yes. 29). Stanley v. 
Jjemari, Ambl 355 ; 1 Eden 87. 

2. J, being seised of some lands in fee and 
<mtui qm irn&t of other lands, devises them to 
A, for life ; icinajiider to his first and second 
« in tail male (going no further) ; and after 

QGilill willlOllfe 4*/^ a 


in case the annuitants, or any one of them, 
survived S. K., he gave the aforesaid ^ estate ” 
to S. K.’s eldest surviving son, charged with 
the annuities ; but in default of issue'*male he 
gave the aforesaid “ estate ” to T. K., charged 
in like manner, and unto Ms eldest son upon 
the same conditions ; but in default of issue 
male the premises were to descend to the tes- 
tators hens, charged as above : — Held, first, 
that the limitation to S. K.’s eldest surviving 
son ought not to be consiraed literally so as 
to make it dependent on S. K. being survived 
by one of the annuitants ; secondly, that the 
words “in default of issue male ” wore not to be 
constiued refeientially as meaning in default 
of an eldest surviving son, but generally, so as 
to give S, K. an estate in tail male ; thirdly, 
that the use ot the word “ estate ” was not in 
the above will sufficient to give the eldest 
surviving son of tS. K. an estate in fee-simple ; 
fourthly, that where, upon the careful perusal 
of an instrument, it is impossible not to be 
satisfied that a strict and ordinary interpre- 
tation^ of its language would disappoint the 
intention with which it was framed, such an 
inteiprctation is not to be adopted. KeyY» 
Key, 4 Be Q. M. & 0. 73 ; 17 Jur. 769 : 22 
L. J., Ch., 641 ; 1 Eq. Eep. 82. 

5. A devise to trustees and their heirs, in 
trust for A. for life, and his first, etc., sons in 
tail ; but if A. dies without an heir male of his 
body begotten, then to go over. A. is only 
tenant lor life, and the words “if he dies with- 
out an heir male.” etc., do not give Mm an 
estate tall by implication. JSamfeld v. Pon- 
ham, 2 Yern. 427 ; 1 ?. W. 54 ; Salk. 236. 

6. Devise to A., and after his death to his 
fimt and other sons, and in default of male 
issue f hen unto his eldest and other daughters, 

^ and to their hens male for ever, an estate in 
tail male in A. Wtq?tt v. ZcJqh, 15 Yes. 664, 

7. A. being seised of an estate for lives re- 
newable foi ever, devised it to B., 0., and D. as 
tenants in common for their lespective lives, 
with remainder to the issue male of B., C., 
and D. respectively, in such shares as B., 0., 
and D. respectively should appoint, with 
powers to each of charging for daughters’ por- 
tions ; and in case either should die without 
issue male or female, then the share of B. to 
go to 0. and his issue male with like powers ; 
that of 0. to !)., and that of D. to B. And in 
failuie of issue male of B., 0., and D,, then to 
their ispe female as tenants in common during 
their lives. And in default of such issue, 
then to E, and his issue .-"-Held, that 0, took 
an estate quasi in tail Briscoe v. Brisem, 
Hayes 34. 


wtn, saving as to the trust estati 
3 Bro. P. C. 75; X B. 

^ ^ Devise lo trustees to invest in s 

asas.'sirsi.'zSd 

5 aa# ta CMS of their death 
to his (testatoi’s) neatest rolat 
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tBe said T. G-. M. for every otlier son of T. M. 
sticcessively, for the like estates and interests, 
and on failure of all such issue of the body of 
T. M. upon trust for him and his heirs and 
assigns for ever. P. M. never had any children : 
— ^Hcld, that P. M. took an estate for life, with 
remainder to Ms first unborn son if such son 
had been born, and that all the remainders 
over were void ; held, also, that effect was to 
be given to the gift over to T. M. and his sons, 
in default of issue of the body of P. M., etc., 
as an independent claim, and that it was sub- 
sequently valid. 3to7iyjyenmj v. Bering, 2 De 
Ch M. & G-. 145 ; 17 Jur. 457 ; 22 L. J., CM, 313. 
And see S. C. 15 Jur. 1050 j 14 Jur. 1083 ; 7 
Hare 568. 

1. Devise to A. for life, with remainder to 
his first son who should attain twenty-one, in 
fee, and in default to all his daughters in fee ; 
but in the event of A. dying without any issue 
male who should attain twenty-one, or any 
issue female, then over Held, that A. took 
for life only, and that his estate was not en- 
larged by the gift over in default of issue. 
Sanders v. Aslifin^d^ 28 Beav, 609. 

2. Bequest of a residue upon trust for the 
testator’s grandson, B., the son of Isaac, at 
twenty-five, for life ; and, after the death of 
B., m case he shall have a son who .shali 
^ittain twenty-one, then for such son of B. 
who shall first attain twenty-one, absolutely ; 
and in default of such son of B., and after 
B.’s death, then upon like tiust for the testa- 
tor’s grandson J., etc., with like limitations 
successively in favour of any other giandsons, 
sons of Isaac , born in the testator’s lifetime, 
and their respective sons first attaining twenty- 
one; and in default of a son of any such 
grandson attaining twenty-one, then upon 
trust for any son of Isaac, horn after the 
testator’s decease, who shall first attain 
twenty-one, absolutely ; and in case no son of 
any son of the testator’s son Isaac then born, 
or thereafter to be born in the testator’s life- 
time, nor any son of his son Isaac, born after 
his decease, shall live to attain twenty-one, 
then from and immediately after the decease 
of all the sons and giandsons of liis son Isaac, 
upon trust for the testator’s nephew G-., for 
life ; and upon the decease of his nephew G., 
in case he shall have a son who shall live to 
the age of twenty-one, then upon tiust for 
such son who shall first attain twenty-one, 
absolutely: — Held, upon the whole context of 
the will, that the words after the decease of 
all the sons and grandsons ” must be read as if 
they had been after the decease of all the 
aforesaid,*’ or “ all such sons and grandsons ; ’’ 
and that the limitation over in favour of the 
first son of G. attaining twenty-one ivas 
therefore not too remote. Mlicoinbe v. Gom- 

Myl. & C. 127. ^ 

3. A gift to children in tail not comprehend- 
Mg all the issue, followed by a limitation over 
in terms on failure of issue,” will generally 
Be read as meaning all such issue as are before 
mentioned, unless it appears ixom the context 
that other issue than those provided for were 
intended to take. If the (Question had arisen 
entirely under the will making the gift, and 

e words “ there being a failure of issue of,” 
had been found in that will, following 
■ ns to the issue like those contained in 
in this case those words would 




have been construed to refer to a failure, not 
of issue generally, but of such issue as the will 
had previously provided for. For the pui-pose 
of determining the meaning of such a^'limita- 
tion, the principles of construction must be 
the same whether the instrument be a deed or 
a will. Mio V. Mio, 6 Hare 171 ; 16 L. J., 
H. S., CM, 258 ; 11 Jur. 746. 

4. It is a lule of construction that whore 
theiG is a gift to some only of a class, and then 
a gift over upon failuie ot all the class, it is to 
be construed upon failure not of the whole 
class, but of those only who are specified 
before. Bryan v. Mansion, 5 De G. & Sm. 737 : 
17 Jur. 202 J 22 L, J., Ch., 233. 

A testatrix gave a fund to trustees, upon 
trust to pay the dividends to her niece ; and, 
after her decease if her husband should sur- 
vive her, and she should leave no ‘‘ issue 
living at her decease, then to the husband for 
life ; but if she should leave “ issue,*’ then 
upon trust to pay a moiety of the dividends 
to the husband, and to apply the other moiety, 
during Ms life, for the benefit of ‘‘ such issue ” 
during their minorites. ^ After the decease of 
the niece as to one moiety of the fund, and 
after the decease of the survivor of her and 
her husband then as to the whole of the fund, 
the trust was to transfer and divide the same 
unto and amongst the ‘‘ children ” of the niece, 
the shares of sons to be vested at twenty-one, 
and of daughters at that age or marriage with 
consent, with survivorship in case of the death 
of any child befoie his poition should become 
vested, with a provision for maintenance for 

children,” during minority ; and in case the 
niece should die in the lifetime of the hus- 
band leaving issue, and all should die un- 
married, then the trust was to pay the whole 
of the dividends imto the husband. ‘'And 
from and after the decease of my said niece 
and her husband, and the survivor of them, 
and failure of issue of my said niece, upon 
trust to transfer the fund to other persons ” 
Held, that the word “ issue ” in previous parts 
of the will obviously meant “children,” and 
that the gift over on failure of “ issue ” meant 
a failure of “children,” and that the gift over 
took effect. J&, 


% Effect of the word “ Such.** 

5. In a devise of land to A. for life, and if 
A. die without issue, then to B., though here 
is an express estate for life to A., yet ihe sub- 
sequent words will turn it into an estate tail ; 
but where lands are devised to A. for life, re- 
mainder to trustees, etc., remainder to his 
first, etc., son in tail male, etc., and ff A. dies 
without issue, then, etc. ; this will not give 
an estate tail to A., but the words “without 
issue ” must be intended without such issue.” 
BlacMom v. Bdgley, 1 P. W. 606. 

6. Testator having given a residue of realty 
and personalty to Ms daughter for life, upon 
her death gave one moiety to her issue, using 
other expressions wMch showed “ issue ” to 
mean “ohildren and in default of such issue 
over ; and as to the other moiety, -he gave 
it “on the decease of his daughter without 
tesae/'on certain trusts :--Held, that “issue” 
in the first clause was to he construed as ■ 
“ children,” bdt npt m the second clause,, and 
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tbat to gift over of the second moiety was 
too remote, fartej* v. Bentall, 2 Beav. 551 j 
*1 L L, H. S., Oil., 303 ; i Jm, 694. 

1. L devised all Ms lands, etc., to Ms 
daiiglitet B. for life, remainder to tiustees to 
preserve, etc., lemainder to the nse of the first 
son of B., remainder to the heirs male of the 
“body of said first son, with divers remainders 
over ; and in case of the death of B. without 
issue of her body living at her decease, then 
testator deviseil said lands to Ms trustees, 
until his cousin C. should attain the age of 
twenty-one ; and in case of the death of C. 
under twenty-one without issue, then to D. 
for life, remainder to his firet, etc., son in tail, 
remainder to E. for life, lemainder to his fiist, 
etc., son in tail, remainder over. The Ld, Cb. 
Inclined to confine the contingency in the will 
of J. of B.’s dying without issue of her body 
living at her death to the death of C, under 
twenty-one, and that the subsequent limita- 
tions to 0* after attaining twenty-one, and to 

B. and E., are not contingent but vested re- 
mainders. Zethkidiier v. fmnL 3 Atk. 775 ; 
Ambi 204. And see 2 Ken., Ch., 40. 

2. A testator devised to his grandson C. an 
estate for Ms own use during his life, re- 
mainder to the first son of the body of C. 
lawfully begotton, severally and successively 
in tad male, of the name of C. ; and for want 
of such lawful issue of that name, “ either by 
my grandson G. or my son, then I give and 
devise it amongst my daughters and their cMl- 
dren, share and share alike, to hold unto them, 
his, or her, or their heirs for ever, as tenants in 
common, and not as joint tenants”:— Held, 
that C. took an estate for life, with remainder 
to his first and other stJiis m tail, Parla- v 

II H. L. Va. 143 ; 11 Jur„ H. S., IbB * 
34 L. d., Exch., 108 ; 13 W. E. 442 ; 12 L. T.’ 
H. 8,, 89 J o N, li. 378. And see 8. 0. 9 io?n. 
Bamm v. Tuotal, 7 H. & N. 962 • 8 Jur 
K, a, 991 J 10 E. 357; 6 L. f., H. S." 

4 i Sf(( 

3. Testator devised an estate to A, for life, 
remainder to trustees to preserve, etc., re- 
mainder to all the children of A., as tenants 
m common, and not as joint tenants, and for 
want of such irsuo to B. foi life, remainder to 
trastoes to preserve, etc., remainder to all the 
children of li as tenants in common, and not 
M joint t(mants, and for want of such issue to 

C, m fee Held, that the children of A. took 
states for life, with eross-remainders between 
them for life, with remainder to B. for life 
with remainder to her childien, as tenants in 
wmmon, with cross-remainders between them 
for Me, With remainder to 0. in fee. Amev 
T. MMef, 6 Sim, 358 ; 3 L. N. S., CM, 16. 

J after the 
of the surviving tenant for life, to a son 
and assigns, 

and tor want of such issue over Held, that 

WM a gift m fee to the first-born son of A. 

5. T<^tor devisilaaijs to his bob A, V. for 
We, aad af ter the decease of A. F. to his first 
defatdt of such 
- to the nee of the second, third, and 
«a,^ h«fe9 W his or thair 
r to be always prefmred b^re 

moa song and 'hefirs ii.Mg 





the use of all and every the daughters of A F 
and the heirs of the body of such daughter 
and daughteis, with remainders over Held 
that the^first son of A. F. took neither by 
consti action nor by implication an estate tail 
but a life estate only. Barmcle v. JYwhtin- 
gal(\ 14 Sim. 456 ; 9 Jur. 221. 

6. A. being seised in fee, devised one moiety 
of his estate to Ms sister M. for life, remainder 
to her first and other sons in tail male, and for 
want of such issue, remainder to her issue 
female and the heirs of their body, with power 
toM.to charge 1,000?. for younger childien, 
and for want of such issue, remainder to his 
sister I. for life, with precisely similar le- 
mainders to her issue. The other moiety was 
limited to I. for her life and to her issue, and 
then to M. and her issue, in precisely the same 
W’ay as the first moiety ; and for want of issue 
of M. and I, the whole to L, for life, with 
remainders over. By codicil, reciting the 
marriage of M, and D., he devised one moiety 
to M. tor life, remainder to the issue of M. 
pccessively, and the heirs of their bodies, “ as 
in said will limited, and for default of such 
issue to D. for life, with remainder over, as in 
said will limited. ’ The codicil contained the 
following clause : -‘I ratify my will with respect 
of my real estate in every particular not 
hereby altered ; the only alteration I intend 
hereby is, that if my sister Margaret should 
die without issue, or failing issue, that the 
said B., her husband, or any other husband 
she may have, should hold a moiety of my 
estate during Ms life.” M., after the death of 
B., buffered a recovery to the use of herself, 
her heirs and assigns for ever Held, that, 
under the limitations in the will, M. took only 
an estate for her life, and that she did not take 
an estate tail female, after the estate in tail 
male to her first and other sons also, 

that fiom the words *‘ in default of such issue 
to B.,” etc., in the codicil, there was no ground 
for implying an estate tail in M., the word 
such ’ being referential to the devise in the 
will of her sons in tail male, and her daughters 
m tail general : — Held, also, that the devise in 
the codicil to B., or any future husband, if M. 
should die without issue, or failing issue, w^as 
to take effect^ on the determination of the 
express limitations in the will to Bf.’s first and 
other sons in tail male, and to her daughters 
m tail general, and not on a general failure of 
M. s issue, and that therefore M. did not take 
an estate tail by implication. JBamiltmi y. 

10 Ir. Eq. E, 75. 

estate to Ms daughter for 
Me, and after her decease to her son or sons, 
daughter or daughters, to Mm. her, or them 
or his, her, or their heirs for ever ; but should 
ms daughter die without having such heir or 
heirs, then the estate to be sold wdtMn three 
months after her death, and the produce 
divided amongst other persons. The daughter 
flit having had any issue Held,. 

™t the gift over was valid, and ’’took effect 
mifg V, pmeij, 29 Beav, 134. 

to In a will of a testator, who died h 1804* 
he devised real estate to Ms daughter for life, 
with remainder to her sons successively in 
tail, With remainder to her daughters as 
tenants in common (without words of limita- 

OfVn'l ftTiH vin -.25 - v -• . • - 


IS and the heirs ^ ^ T wyms or nmita- 

of sueb. issue, thm to' infee^Hrt/tl“f +i°* son 

. * 1 la lee Heid, that the daughters took for life 
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only. Me lArnoM, 33 Beay. 163 ; 9 lur., K. S., 
1186 ; 12 V. E. 4 ; 9 L. T., N. S., 530. 

A devise for life contained in a %vi}! cannot 
be enlarged by a recital in a codicil that such 
devise was in tail. Ib. 

1. A testator devised lands in question to 
trustees, to the use of A. for life, remainder to 
the use of the first and other sons of A., and 
in default of such issue over : — Held, that the 
words in default of such issue ” did not operate 
to enlarge, by implication, A.’s life’s estate. 
JPwreU V. Punell, 2 Br. & W. 217 j 1 Con. Ac 
L. 371 ; 4 Ir. Eq. E. 558. 

2. Devise of real estates, upon trust to pay 
the rents and profits unto or to the use of 
E. L. and his assigns, for his life ,* and from 
and after his decease, unto the first and other 
sons of E. L. *, and in default of such issue, 
in trust for the fiist and other daughters of 
E. L. ; and in default of such issue, to pay 
the rents pd profits as therein mentioned ; 
and an ultimate remainder over : — Held, that 

B. L. did not take an estate tail in the devised 
premises, nor an estate fo:t life, with lemainder 
to his first and othei sons successively in tail, 
nor an estate for life, with remainder to his 
first son in fee. Bridger v. Jlamsey, 10 
Hare 320. ^ 

3. A. devised lands in trust for J. B., a 

reputed son, for his life, and after his decease 
for and to his first and eveiy other son suc- 
cessively in tail male, and m default of such 
issue to his daughter or daughters, to hold to 
them, if more than one, and their heiis, as 
tenants in common ; and in default of issue 
of the said J. B., to and for the testator’s right 
heirs : — field, that J, B. took only an e&late 
for life, and that no lemainder in tail to him 
could be implied after the limitation to the 
daughter. Bake)* v. Tucker, 3 H. L. Ca. 106 ; 
14 Jur. 771. Affiiming S. Tucker v. 

Baker, 11 Ir. Eq. B. 104. 

4. A devise of ‘‘all my real and personal 
fortune ” to A. for life, and after his decease 
to the first and every other son in succession 
of A. ; ” pd “ in default of such issue,” to B. 
for life, with the same limitatiens to his sons ; 
and in default of such issue, to the daughters 
^ A. and B, j and in default of such issue, to 

C. for life, with the same limitations repeated 

as to her sons and daughters ; and in default 
of such issue, to E. in fee :~Held, to give 
successive life estates in all the limitations 
previous to the gift to X. Beean v. White, 
1 Ir. Eq, B. 473. ' 


4. Death without Leaving Issue. 

5. Devise to A. for life, remainder to her first 
child and his or her heirs; but if such child 
pouid die under twenty-one, without leaving 
issue, in like mpner to every other child of A. ; 

issue, it was the testator’s will 
that they should inherit the estate ; but in case 
A. should die without leaving issue of her body, 
or havmg such issue, such issue should die 
under twenty-one, without leaving issue, then 
estate ever. A. never had issue : 
^ estate only, and 
TOvise over took eiBfect, ^euviour v* 
'■ N. S., Ch,, 323 ; 

►4vfee to A. for life ; remainder to afi 


and every the children of her body, their heirs 
and assigns, as tenants in common; but in 
case A. should die without leaving anj^ 
of her body, then over. A. had two chiidien, 
both of whom died before her, One died, 
leaving a child who survived A. ; the otlH‘r 
died without issue : — Held, that the w<*itl 
“ leaving ” meant “ having ; ” and that the two 
children of A. took vested interc*sts as tenants 
in common in fee. Bxp. Hooper, 1 Drew, 26 1 ; 
21 L. J., Ch.,402. And see Tarhttek v. Tarbnek, 
4 L. J., N. a, Ch., 129. 


in. DEVISE OF EEVEBSIOE. 

7. A., having the i eversion in fee of landB 
settled upon the mariiage of B. }us son, in the 
usual manner, devises all the lands in timi 
settlement on failuie of issue of the body of II, 
and for want of heirs male of his own bodjr, to 
his daughter F. and the heirs of her body. 
This will docs not give an estate tail by impH- 
cation to B. ^ The devise to F. is executory, and 
is void as being on too remote a contingency, 
Lanef^borougli (^Lady') v. Ab.c, Fonest. 262. 

8. A., by a deed on his marnage, settled his 
estate upon the issue ot the maniage, remain- 
der to his own right heirs ; and it he shmtlcl 
die V ithout issue male and leave one daughter,, 
then the lands to he charged with 3,iXK)/. for 
her at twenty-one, and 150^. ycaily mainte- 
nance in the meantime. A. having then no 
issue, by his will demised thus : And whereas 
by the settlement made on my wife 1 have re- 
served the inheritance of my lands in 

after the estate tail therein is spent, now in 
case I die without issue, or that such Issue 
shall die without issue of his, her, or their 
body, or that the estate tail limited by that 
settlement shall deteimine, I give all mv said 
manors to my kinsman B., and to his first and 
other sons in tail male ; remainder to i\ in 
fee.” A. had afterwards a daughter:— Held, 
that this daiightor was entitled under the laill 
to the whole estate as a tenant in tail, am! 
that B. took nothing. (brmmU v. WUIf&jm, 
Colies’s P. C. 117. ' 

9. A. devises lands to his oldest son for lifc\ 
remainder to the heirs male of his liody law- 
fully begotten ; remainder to the youngest mm 
in like manner ; remainder to any after-born 
son of the testator’s for life ; remainder to the 
heirs male of the body of such after-lwni son : 
and for want of such issue, to his brother J. for 
life, with remainder to the heirs male c^f hla 
body. The testator was on his death-bed at 
the time of making his will, and died in about 
three weeks afterwards. The younger son, 
however, died before him. and the eldest son 
moyed the estate, but died without having 
barred the entail Upon a question, whether the 
limitation over to the testator’s brother ought 
not to be ^considered as depending upon a 
general failure of issue, and consequently 
too remote Held, that a remainder afte 
estates tad wp vested in the brother, and that 
the testator had not the event of a second 

10. A testator^who was entitled, under his 
™^ 2 Tiage settlement, to a i^ver^on on 

the^ death of the prvivor of Ms son md Ms 
son s wife without ii^ue Eving at the ^ 
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sueli suniTor, devised to trustees upon trust 
to sell, after the several deceases of his son and 
Ills son’s \nfc without issue. The proceeds of 
the sale w*ere to be divided between the testa- 
tor’s six daujrhters or such of them as should 
be then living, and the children of such of 
them as should he dead leaving issue. But in 
case only one of his said daughters or only one 
child of his said daughters should be living at 
the time of the death of the survivor of his son 
and his son’s wife (they leaving no issue), then 
the whole was to go to such child or grand- 
child Held, that the trust for sale w'as not 
void for remoteness, as the will sufficiently re- 
feiTcd to the issue mentioned in the settlement. 
JLftm v. TempJer, 12 W. R. 128 ; 10 L. T., 
K. &.038I SBBeav. 625. 

Held, also, that the class to take must be 
ascertained at the period of distribution. Ib, 


IiVni. Death Coupled with a Oon- 
tingeucy. Death of Object of 
Ihior Gift in. the Testator's Life- 
time, and Substitution. 

I, &lff Oirr on, Death of A, under a 

iUtm Affc^ mlio dies under the Given 
Af}e, 8078. 

II, Gifl Over oti Death Defore Degacy u 

PayaMe or Meeeircd,^ b078. 

III, Glit Over on Death tvithoat Dvtef 8079. 

IV, Gift Over on Meath CoiqAed inth Other 

( ^irenmstfmee.s,, bOM), 

V, Duiih of Ohjeet of J*rior Gift D(fore 

Mate of the M ill, ^osi. 

VI. Dtafh of Object of Prior Gift DeOveoi 
Date of the WiU and Death of the 
Testator^ 80s8. 

VII* €hmm StMiOfting Children forZega* 
tees who die kfore Period of DUfribet- 
Honor Mnjoyment. Whether Children 
must tyurrlve the Period of Disiribu* \ 
ikm m* their own Parents^ 8088, 



daughters, A., B., and C., at tw^enty-one or 
mairiage. If any died before, to^go to the 
sui victors. B. died in the lifetime of the 
testator: her legacy shall go to the surviving 
daughters. Zedsome v. Hichnani 2 Vein. 611. 

5. Legacy to A., in case she shall be living 
with the testatrix at her decease, with limita- 
tions over upon the death of A. before twenty- 
one or marriage, fails by the death of A. in 
the lifetime of the tostatiix. Allen v. Callow^ 
3 Vcs. 294. 

6. One gives a legacy of 200L apiece to his 
children, payable at twenty-one, and if any 
of them die before twenty-one, then the legacy 
given to him so dying bo go over to the sur- 
viving children. One of the children dies in 
the life of the testator; though the legacy 
lapses as to the legatee dying under twenty- 
one, yet it is well gi\ en over the surviving 
children. Willing v. JBaine, 3 P. W. 113. 

7. Devise of a legacy of 1,500^. to A., payable 
at his age of twenty-one, and if A. died before 
then to B. A. dies in the lifetime of the 
testator, yet B. shall have the legacy. Hiller 
V. Warren^ 2 Vern. 207. Sed gnmre^ note 
there. 

Death of A, Over wdyc.] See Vested, Con- 
TINGENT, AND FUTDEB INTERESTS, XIV. 11. 


I mn OTBE m death of a. tobes 

A OlVlH AHE, WHO DIES XTHDEE THE 

CHTEH AGE. 

1, BeQue.st over, in case of tlse death of a 
legatee before a ceitain period, takes cifect 
on his death within that period during the 
testator’s life. MunUnfone v. Stantm, 1 Ves. 
4B.S8a 

One devises portions to his children, A., 
i K and 0., and If an^^ die before twenty-one 

it. ^ ia»iriage, the portion of the cldld dying 

A Pi aurvtvor. One of the children 

the lifetime of the testator. This is 
^ t kfsed legacy, but shall go over to the 

, ;h Pm^Um V, MieUethmiie, 

of each to, three children 
, , ' V; ht Carriage, and if any should 

his legacy tosufviv^ to 
r-'. before testator .wHeld, his 

i; ' ) ' ^ ‘Bq., ; 








jd 3,00G.h apiece to his three 


II. 0IFT OVER OH DEATH BEFORE LE0ACT 
IS PAYABLE OR RECEIVED. 

8. Bivors legacies given by a will, and the 
will is, that if any legatee died before his 
hg.icy wms payable, it should go to Ms brothers 
and sisters. A legatee died in the testator’s 
lifetime. No lapsed legacy, but shall go to 
his sister. Darrel v. Molesworih^ 2 Vern. 378. 

9. A testator ga\e to A. a sum of stock to 

be paid to him within six months after the 
testator’s decease, and in case it should happen 
that A. should die not having received the 
legacy, and he should lea\ e any children, such 
children should be entitled to the same in 
equal proportions, payable at twmnty-one or 
marriage. A. died during the testatoi’s life- 
time, leaving three children who had attained 
twenty-one, and w^ere living at the testator’s 
decease :—Held, that the legacy lapsed, and 
the children took no interest therein. Smith 
V. Olirer, 11 Beav. 481 ; 18 L. J., H. S., Oh., 
80; 13 Jur, lo9. * 

10. A. demises 600/. legacy to the second son 
of I. S., and devises other legacies to the other 
sons of I. S,, and declares, that, if any of the 
younger sons of I. S. should die before they 
are capable of receiving their share, the share 
or legacy of them so dying shall go to the 

' survivor ; the second son dies in the testator’s 
lifetime: this 600/. given to the second son 
shall not survive. Mider v. Wager, 2 F, Wl 
330. 

11. A testator gave the residue of his e#^e 
to trustees, upon trust, to pay the dividends 
to A. during her life ; and after her death; td • 
transfer the trust moneys to his two nephewe 
B. and 0., share and share alilre, and if either' 
of his nephews died before his share of the 
trust moneys became payable, without leaving ‘ 

^ ^ him 

the survivor ; B., one of the nephews, died in 
the testator’s lifetime, and left no issue': — 






WILL — T)EAm Coupled with a Cohtingbncy, Death befoee TestatoBj Etc. 8079 


Held, that there was no lapse as to any part 
of the residtite, and that the whole went, npon 
the death of A., to the surviving nephew 0. 
Mu'njjjhre^s v. JSowes, 1 Euss. & M, 639 ; Tamh 
497 ; 8 L. J., Oh., 165. 

1. A testatrix directed her trustees to place 
out a sum of 1,000^., and to pay the interest 
to B. E. for life, and after his decease the 
principal to be divided between his son^ and 
daughter, but in case of the decease of either 
of them before the same should be payable, 
then such principal and interest to be paid to 
the sur\ivor of them. The daughter of B. E. 
died before the testatrix -.—Held, that the 
daughter’s share in the 1,0002. did not lapse, 
but that the whole legacy u as vested in the 
son subject to his father’s life-interest, and 
was not liable to be divested by the death of 
the son during the life of his father, 

V. Jaclmn, 23 L. J., Ch., 51 ; 2 Eq. Eep. 4G2 ; 
2 W. B, 83. 

% A testator left his residuary estate to M, 
for life, with remainder over to certain bene- 
ficiaries, and he directed that, in case any of 
them should depart this life before the time 
of distribution, leaving issue, and such issue 
should die before attaining twenty-one, the 
share of the beneficiary so dying should be 
equally divided amongst the sur-vnorsof the 
class :L.Held, that the beneficiaries who sur- 
vived the testator took an absolute interest 
in the gift, and that there was a lajiso as to 
the shares of those dying in the testator’s 
lifetime. Taylor y. Sparrow, 13 L. T., K. S., 
494. 

3. Devise of real estate, to be sold after the 
death of tenant for life, and bequest of specific 
sums out of the produce to several grand- 
children and a child, and of the residue to 
other children, ^‘to lie respectively paid at 
twenty-one or marriage.” ** But if any of my 
said children or grandchildren should happen 
to die before the time of such legacy becoming 
due and payable, then I give and bequeath the 
share or part of such child or children, or grand- 
childi^en, so dying, unto and among those that 
shall be then living, share and share alike.” 
Two of the children died before the testator ; 
their shares are to be divided among the other 
children and grandchildren equally. Another 
child and a grandchild, having survived the 
testator and attained twenty-one, died before 
the tenant for life ; their shares transmissible to 
their representatives ; no implication that the 
survivorship was to take place among the 
children and grandchildren distinctly from 
the inequality of legacies, or from the bequest 
to each class being made by distinct clauses. 
Walker v, Main^ 1 Jac. & Walk. 1. 

4. A testator declared that the trustees of 
Ms will should stand possessed of the residue 
cf the money to arise from his real and 
personal estate upon trust, ** for all and every 
my first cousins-german, to be divided equally 
amongst them, share and share alike. And in 
case any of my said cousins shall depart this 
life before their respective shares shall become 
due or payable, leaving any lawful issue, I 

S ihat such issue shall have the same 
shares of the same residue as his, her, 
parent or parents wonld have been 
to if living ” The testator had several 
sins-german living at the date of his 
;q of whom, died in his lifetime; the 




others survived him. One of those who died 
left seven children, the oilier loft no issue 
Held, first, that the words ** duo or payable 
refened to the time of the testator's deatli ; 
secondly, that the issue of the deceased cmisln 
were entitled to their parent’s share ; thirdly, 
that the share of the cousin who died without 
issue did not lapse. Ccort v. 8 Jnn 

770. 

III. 0IFT OVIE OH DEATH WITHOUT 
ISSUE. 

5. Devise of an estate charged with two 
several legacies to A, and B., and in case A. or 
B. die without lawful is.»ae, then the whole of 
the said two legacies to go to the survivor, his 
executors, etc.; A. dies uithout issue in the 
testator’s lifetime: — Held, the legacy lapsed, 
the contingency on which it was given over 
being too remote. 3Xai>i>ey v, IlndBon^ 2 Meriv. 

130. 

6. Executory trust for three for their lives as 
tenants in common, if any died without issue 
living at their deaths, their shares to go to 
survivors with contingent remainders in tail, 
and remainders, over. Two of them dying in 
testator’s lifetime : — Held, their shares lapsed 
and went over. Sperling v. Toll^ 1 Yes. 70. 

7. Bequest of chattels to two legatees, share 
and share alike, and, upon the demise of either 
of them without lauful isbue, then the share of 
her so dying to go to the other. One of the 
legatees died in the testator’s lifetime: — Held, 
that the other was absolutely entitled by sur- 
vivorship. MacMnno7h v. Peachy 2 Keen 555 : 

7 L. J., H. B., Ch., 211. 

8. A testator gave his real and personal 
estate to tiustees upon trust to pay the income 
to his wife, until bis youngest child should 
attain the age of twenty-one, and then upon 
trust to pay the income in fifths to his %vife 
for life, and to his four daughters for life; 
and on the death of his daughters respectively, 
to convey and assign their respective shares to 
their children rcspecthely ; and on the death 
of his wife, he directed the shares given to her 
to be divided amongst the daughters in the 
same manner as the original shares given to 
them. And his will was, that in case any or 
either of his children should die without issue, 
the share or shares of her or theni so dying 
should go and belong to all and every the 
child or children of such of Ms said daughters 
as should happen to leave issue, his, her, and 
their heirs and assigns, as tenants in common ; 
but in case all his said children should die 
without leading lawful issue, then he devised 
and bequeathed his said real and personei 
estate unto his brothers and sisters to hold to 
them, their heirs, executors, administrators, 
and assigns as tenants in common;— Held, that 
the share of one of the daughters, who died 
under age and without issue, did not pass 
under the gift over to the brother and Asters | 
but that there was an intestacy as to that 
share in the events that had happened. 

V. Wattii 4 Jur. 791. ^ ^ 

9. A testator gave the residue of his estate 
to trustees, upon trust, to pay the dividends 
to A. during her life ; and after her death to 
transfer the trust moneys to his two nephews 
B. and C., share and share alike, and if either 

of Ms nephew died beWe We share eS* I f U 


ill 

iPli 
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tmnt moneys became payable, without leaving 
Issue, the share of him so dying was to go to 
the survive!* ; B., one of the nephews, died in 
the te^tatoi’s lifetime, and loft no issue; — 
Held, that there was no lapse as to any part 
of the residue, and that the whole went, upon 
the death of A , to the surviving nephew 0. 
IIimij)kref/s v. Howes^ 1 Euss. & M. 639 : Tamh 
49T: 8L. J., Ch., 165. 


IT, GIFT OTEE OK DEATH CODPIED 
WITH OTHEE OIECUMSTAKCES. 

1. A testator gave his residnaiy estate in 
trust for his wife lor life, and after her death 
he diiected that one-sixth of the fund should 
be held to pay the income to his daughter H., 
for life, and after her death for her childien, 
who being a son or sons should attain twenty- 
one, or being a daughter or daughters, attain 
that age or mairy. He gave other shares 
upon similar tiusts for others of his childien 
by name, and their children respectively. The 
will contained a proviso, that if any of his 
children should die without having any child 
who, under the abo\e tiust, should become 
absolutdy entitled to a share of the trust 
fund, then, ns well the original share given 
as also the share accruing under the proviso 
to each child whose issue should so fail and 
his or her children or child, should go to the 
survivors or smvivor of the testator’s children; 
and if more than one, in equal share.s duiing 
their Ihes, and after their deaths the shaies 
to be respectively transmitted to such their 
respective childien ni child as thereinbefore 
expre.ssed with k sject to tlieii oiiginal •shaies. 
H. was living at the <latt* of tin* will, but 
died chiidhss in tlie testators lift time: — 
Held, that hei shan‘ was not undisposed of, 
but that the gift O!or in the piuviso took 
efeet. Mwhhim v, De La Mare, 2 De G. J 
k a 74; 10 Jur., H. a, 100 ; 12 W. K. 363 : 9 
li* T,, H. H., 600 ; 3 N. E. 398. 

2 . A h'htator gave certain property to 

^ trustees, upon trust for his widow for life : 

directed the same to be 
wld, and the piocecds divided into two equal 
shares, one of wlnth he g«ive, in five equal 
;/ shares, to A., B,, ( J)., and E., and directed 
that, in case of the death of any or either of 
them before the widow, tlieir lospective sbaie 
should go to thtir respective husbands or 
wives, li liny, and if not, then to their respec- 
tive children, and in failure of children, to 
the sumvors of them, share and share alike. 
m gave the lesidue to the other moiety 
ate payment of a legaoj', as follows: “to 
J? G., H., I,, and K., and in case of the death 

»hsws to their children, if any. and if not, 

“““I 

^d«th, in tho gift of the second moiety. 

^ . iS2h« period ol 

''1 applied to death in the 

"'4 IS. J '* Hfetime, » well as to death after 

term te 

' ' . tostetoi’s widow:— Held, also, 

toe shiSW of each 
' ’ til®, period (if %bri- 

»» m.vfx iivmg at the oeani r>f — s* 



at the death of the testator, whichever last 
happened. Ive v. Xina, 16 Air. 489: 21 
L. J., Ch., 560 ; 16 Beav. 46. 

8. A testator gave the income of a fund 
to trustees, in trust to pay the same to A. B. 
for life, and after her dece^ase to pay the 
principal money to her daughters, C. and I) , 
in equal shaies, with a gift over to the ihsiie 
of either of them dying in the lifetime of 
A. B. ; and should either C. or D. die in tho 
lifetime of A. B. without leaving issue, then 
the whole fund was to go over to the suiviyox*- 
of the two daughters; but in case both of 
them should die in the lifetime of A B. 
without leaving issue, then in tmsfc for W. W. 
absolutely. The testator died in 1844, leaving 
A. B. and her daughter I) surviving. C , the 
other daughter, died in his lifetime unmarried ; 
—Held, that upon the death of A. B. the sui- 
viving daughter wvas entitled to the whole 
fund. Me Xomvile's Tmsts, 17 Jur 361 : 22 
L. J., Ch , 947. 

4. Testator ordered the interest of the 
residue to be paid to his sisters for life, and, 
in case any of them should die leaving issue, 
then to transfer the principal of the residuum 
to the children of the sister so dying at 
twenty-one; one of the sisters died in the 
life of the testator ; her children shall take 
her share, Mheeder y. Ower, 3 Bro. C, C. 
240. 

5. Gift of peisonaltytoA.forlife,remamclcr 
to the children of tenant for lite 7h07ni9i at 

or such of them as should be living at the 
death of tenant for life. If any of them 
sliouW die in the lifetime of tenant tor life, 
leaving issue, such issue to take the si are 
I the parent would hav e been entitled to. Theie 
weie four children of tho tenant for life, who 
all died in lifetime of teuEint for life. Two 
died in the lifetime of testatrix, and one of 
those two Icit issue. Kone of the otheis left 
i^sue.— Held, that the childien of tlie deceased 
child took the whole fund. A sUiiw v. Xno7vUs. 

3 Drew. 593. 

6. A testator gave to A. a legacy to be 
vested in him when and as he should attain 
the age of twenty-one, ordf he should die 
imder that age leaving lawful issue at hiis 
death ; and in case he should die without 
attaining a vested interest in his legacy, the 
testator gave the legacy over, to other persons. 
The legatee attained the age of twenty-one, 
and died in tho testator’s lifetime, leaving 

fooh oflict 

Me GaitsMl, 15 L. E., Eq , 386 : 28 L. T. 760 * 
2iW.E. 768. ’ oxi.!., aw, 

7. A testator bequeathed Ms residuary 
estate in trust for all and every his chihheii 

then born or thereafter to be boin 
who being a son or sons should attain twenty- 
one, or being a daughter or daughters should 
attain or marry under that age, in equal shares 
as tenants in common ; and if there should 
be but one child, then the whole in trust for 
that one child. And ha declared that the 
share to which each of his daughters* on Mu 
attaimng twenty-one, or marrying under that 
age, should become entitled under the trusts 
aloresaid, should be held by the trustees in 
trust for such daughter for her life, and 
afterwards for her children Held, that the 
children of a daughter who died in the life- 
time of the testator did not take any interest. 
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Stewart t. Jones, S Be 0. & J. 532; 5 Jur., 
N. S.,229. * 

1. Testator bequeathed a sum of stock to 
his wife, and after her decease to his three 
sons, to be equally divided amongst them, if 
they should be ail living at the decease of 
his wife ; but if any or either of them should 
die in her lifetime, leaving a child or cbildien, 
such child or chihlren who should be living 
at the lime of the wife’s death should be 
sub'lituted in the place of such of his sons 
who should so happen to die, and take his, 
her, or their parent’s share. All the sons died 
in the wife’s lifetime, two of them leaving 
children who survived the wile; the third 
died a bachelor . — Held, that one-thiid of the 
stock fell into the lesidue. Mistier v. Till- 
hmJ, 9 Sim. 368. 

2. Bequest to the children of A. who should 
be In mg at the testator’s decease, equally, 
with survivorship in case of death without 
leaving issue; if leaving issue, the issue to 
have the parent’s share. The survivorship 
cannot be restrained to the period of the 
testator’s death, as upon that construction 
the clause would be repugnant. ShergoM v. 
Boone, 13 Ves. 370. 

^ 3. A father made a general gift by will of 
his leal and personal estate to trustees upon 
trusts for sale and conversion, and to hold 
the proceeds in trust for all his childien who 
being sons should attain twenty-one, or being 
daughters should attain that age or marry, 
the share of each of his sons to be for his 
own absolute use and benefit. And he di- 
rected that the share of each of his daughters 
should be held upon trusts in efiect for herself 
for life for her separate use, and after her 
death for her childien. The will contained 
piovisions for substituting the issue of sons 
dying in the lifetime of the testator for the 
sons, but no similar provision tor the case of 
daughters. A daughter having died in the 
testator’s lifetime leaving childien who sur- 
vived him Held, that the gift of the daugh- 
ter’s share did not fail, and that her children 
weie entitled. Be S^eahnan, Wnswortlt v. 
Sjpealman, 4 B. E., Oh. B., 620 ; 46 L. J , Ch., 
608 ; 35 L. T. 731 ; 25 W, E. 225. 

4 A., by his will, gave his residuary per- 
sonal estate, and the proceeds of his real 
estate, ^in tiust for his nephews and nieces, 
the children of his brother F., and his late 
sister, E. B., and the brother and sister of his 
wHe ; and in case either of his nephews or 
nieces should die in the lifetime of bis wife, 
leaving child or children, such children to be 
entitled to the father or mother’s share. A 
nephew died in the lifetime of the testator, i 
leaving a child: — Held, that such child was : 
entitled to her father’s share of the residue, i 
as being a gift to individuals, and not to a 
class. Joms v. Frewin, 12 W. B, 869: 10 ^ 
S.,330;3H. B.415. 

5. When a testator devised real estate upon 
trust for A and the testator’s brothers and i 
sisters for their lives, with benefit of survivor- 
ship where any of them should die without 
leaving children, but where any should die 
leaving children, upon trust to let such chil** 
have their parents’ share until the death 
m the survivor of A. and his brothers and 
‘Sisters, and upon the cleatn of such survivor 
upon trust to convey the share s of their parents 


among the children of A. and his brothers 
and sisters : — Held, that in the case of A, and 
of a brother and sister of the testator who 
were living at the date of his will, but who 
died before him, their children were entitled 
to shares during the continuance of the life 
estate of the testator’s surviving brothers and 
sisteis, but that the children of a brother who 
was dead at the date of the will were excluded 
from such shares. liadergJimii v. Bidelialgh, 
39 L. J., Ch , 545 ; 9 L. B., Eq., 395 : 18 W.*B. 
427 ; 23 L. T., N. S., 214. 

V. DEATH OE OBJECT OE BEIOE GIET 
BEFOEE DATE OF THE WILD. 

1. G^ft to Individuals Nominatim, 8081. 

2. Children let in to take Oriqmal Shares* 

^ 8082. 

3. Gift to a Class, or their Issue or Meirs* 

^ 8084. ' 

4. Bireetion that Issfue should tahe their 

Parents^ Share, 8085. 

5. Fffect of the words “ Said f “ Suehf 8087, 

6. Other Cases, 8088. 


1. Gift to Individuals Hominatim. 

6. Distinction between a substitutional gift 
after a bequest to persons as a class, and one 
following a gift to individuals nominatim. 
Im V. Mng, 16 Beav. 46; 16 Jnr. 489 ; 21 L. J., 
Ch., 560. 

Bequest to A, for life, and afterwards 
equally between a number of persons by 
name ; and in case of the death of any of them 
before A., their respective shares to go to 
their respective children, and on failure of 
children to the survivors. The following 
points were decided as to the several original 
legatees : first, Ann was deceased at the date 
of the will:— Held, nevertheless, that her chil- 
dren took by substitution : seconcllv% William 
was living at the date of the will, bnt he died 
before the testator Held, also, that his chil- 
dren took his share, and that the class was to 
be ascertained at the death of the testator: 
thirdly, Thomas survived the testator, and 
died in the lifetime of the widow : — Held, that 
his children took, but were to be ascertained 
at Thomas’s death : fourthly, it was held, that 
to entitle a child to take, it was not necessary 
that he shonld survive the tenant for life: 
fifthly, Charles died without issue Held, 
that the survivors were to be ascertained at 
his death, and not at the death of the tenant 
for life. J5. 

7. A testator directed his residue to be 

divided^ on the death of his wife (who stir- 
vived him) equally between his brothers and 
sisters by name, and declared that if any of 
them should die leaving issue, his, her, or 
their shares should go to his, her, or their 
respective issue*— Held, first, that the class 
was to be ascertained, as to the issue of a 
legatee who had died before the testator, at 
the death of the testator, and as to the issue 
of a legatee who had survived h im at the 
death of the legatee. Molgea v. JSfeale, 11 
B. B., Eq., 48 ; 40 B. J., Oh., 86 5 95 B. T. 681; 
19 W. B. 144. ' 

t 8- Testator bequeathed a ^um of stock m > 






^um of stock m ■: • 

f 4 tl I 








\wr^f^r- 


■en let in to take Original Shares. 
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trust for three persons mmimtlm in equal 
shares and proportions, to be transferred to 
them when they shall attain twenty-one. Bat 
if any of them shall depart this life under age 
and unmarried, then the share original and 
accruing of him, her, or them so dying to go 
to the survivors ; and if all of them should die 
under twenty-one and unmarried, the stock to 
fall into residue. One of the three persons 
named died prior to the maldng of the will : 
-—Held, that the share, of the one so dying 
passed to the other two persons named. Me 
Bhej)]jard^s 2¥ust, 1 Kay & J. 269. 

1. Gift by wall to the testatoi’s wife for life, 
and after her death to A. for life, and after 
the death of the survivor, to the testator’s 
brothers and sisters, nmmimtim, and the 
brothers and sisters of his wife also, nomim- 
tim, “now living,” and the children of her 
deceased brother and sister ; but iu case any 
or either of his brothers and sisters, or the 
brothers and sisters of his wife “ now livin'^ ” 
should liappen to die in the lifetime of hL 
wife and of A., or of the survivor of them, 
without leaving issue, then the share or shaies 
of such of them as should so die should be 
equally divided between the survivors ; but in 
case any or either of the tcstatoi’s brothers 
and sisters, and the brothers and sisters of 
hm wife, so dying, should leave children, then 
the share or shares of him, her, or them so 
dying should be equally diiided among the 
chilaren of him, her, or them so dying that 
should bo living at the death of the testator’s 
wife and A. Prior to the date of the will one 
^ (H.)had died leaving 

phildren, but the testitor made his will in 
i^oianeo of the death of such bi other;-— 
Held, that the wokK “now living” applied 
only to the brothers and sisters of the testa- 
tor’s wife, and that the children of his 
brother H. weie c ntith d to the shaio to whh h 
their father would have been entitled if he 
testator. liannam v. Sims. 

& :^quest to “each of the present nieces 
01 P. K., for her own absolute benefit, and in 
case any of them shall die in my lifetime, 
leaving a child or children who shall survive 
me, then and in oveiy or any such case the 
legacy intended for ha* so djing shall go to 

weoes, but at tbe 
OTto of tho will only one was survivin?, and 
She was a widow, bcventy-five years of aee 
TOthont ohiMren then livtoftbut thoifwre i 
hving te\oraI daughtois and granddaughters 
^^©jea&ed nephews and nieces of P. E. : 

who were 

^ parents y 

I f If* i 


Who should be living at his decease, and the 
issue of such of them as should fee then dead 
leaving issue, such issue to take between or 
amongst them the share which their parent or 
parents would have been entitled to if then 
111 mg, E. T. survived the testator, and died, 
leaving several children, and the issue of 
another child who was dead at the date of the 
will:— Held, that such issue were entitled, 
amongst them, to an equal share of the estate 
with the surviving children. Tytherleigh v* 
HarUn, 6 Sim. 329. 

4. ^ Testator bequeathed his residuary estate 
to his grandchildren, and in case they should 
all die without leaving issue then to the chil- 
dren of A. and their issue in equal shares, or 
unto such of them as should prove their right 
wdtliia two years after the death of Ms grand- 
children without issue. A. had five children, 
two of whom were living at the date of the 
will and survived the testator; the others died 
before the date of the will, but two of them 
left issue:— Held, that all A.’s descendants 
who were living at the death of all the tes- 
tator’s grandchildren without issue, or who 
should be born within the two years, would be 
entitled to participate in tbe residue. Clay v. 
Peminfjton, 7 Sim. 370 ; 6 L. J., H. S., Ch., 183. 

5. Testator, by will dated 1828, bequeathed 
a fifth of his residuary estate to W. B., % E.» 
and J. E., and all other the children of X B. 
tho elder, and the issue of such of Ms children 
as should have departed this life, such issue 
to take the share which their patent would 
have taken if living. One of the children of 
X Iv., not named in the will, had gone abroad 

of since 1813 : 

—Hold, by tho Court, that he must be pre- 
sumed to have died befoie the date of the 
will, and that his children were entitled to the 
sbaie which he would have taken if he had 
snivived tho testator. Mitsi v. Mahr, 8 Sim. 
413; C. P. C. 172. 

6. Bequest m trust for all the children of 

3 uncle X B. deceased, to be 

divided equally amongst them and the issue 
ol such ot them as should be deceased, share 
and share alike, such issue to be entitled to 
the share of their deceased parents equally 
amongst them;— Held, that a grandchild of 
X B., whose parent was dead at the date of 
the Will, was entitled to take, JBedb y. Meok-^ 
mth, 2 Beav. 308, 

7. Where a sum directed by a testatrix to 
oe set apart for an annuity was bequeathed, 
on the death of the annuitant, to such of the 
testatrix’s nephews and nieces as should be 

* 7 ^ I child or children of 

such of them as should he “then” dead;— . 
Held, that the children of a nephew who was 
dead at the date of the will were entitled to 
participate, and that their interest vested at 
the death of the testatrix. Me Ikuldim, 26 
Beav, 263 ; 4 Jur., H. 8., 1289 j 28 X* xfoC 

^8, The grammatical construction of a 
Will be followed so as to give a child the share 
oi Its deceased parent, even though the parent 

lact. Me Jordan^ 8 L, T., K. S., 307 ; 2 H, E. 

* vv jicn Sr ^iiD to a child of its dGceaspd 

t ouan,^ UX dJl GSt/at)G IS IXlSfdO in SU-Oh 
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terms as show tlaat the testator did not con- 
template ■yie fntnre death of the parent, the 
gift does not come within the strict definition 
of a “ substitution gift,” Ib. 

Therefore, the rule, that where issue are 
substituted for parents, the parent must have 
been capable of taking, in order to entitle the 
issue, does not apply. Ib. 

1. Children cannot take by substitution for 
their deceased parent who foims one of a class, 
unless the parent, if living, could himself have 
taken. Coultbmst v. Carter^ 15 Beav, 421 ; 
16 Jur. 532 ; 21 L. J., Oh., 555. 

A testatiis devised and bequeathecl her real 
and personal estate to trustees, upon tiust to 
pay the income to M. "W, for her life, and then 
to M. W.’s mother for her life (in case she 
survived M. W., and M, W. left no issue sur- 
viving) ; and after the decease of M. W., and 
also alter the decease of her mother, in case 
the gift to the mother should take efieot, upon 
further trust to sell the leal estate. The 
testatrix then directed the sale moneys to 
form pait of her residuary personal estate; 
and in the event of M. W. dying leaving no 
issue (which event happened), she gave one 
moiety of her residuary personal estate, from 
and after the decease of the survivor of IM. W. 
and M. W,’s mother, unto and among the child 
and children then living of A. A, and the 
issue then living of any child or children of 
the said A. A. dying* in the lifetime of the 
said M. W., and to their respective executois, 
administiators, and assigns, share and sbaie 
alike, the issue of any such deceased child or 
children of the said A. A. taking only the 
share or shares that their respective paient or 
parents would have taken if living at the death 
of M. W. And the testatrix declared, that if 
all or any one or more ot the children of the 
said A. A. should die without issue in the life- 
time of M. W., then she gave the share or 
shares of him, her, or them so dying unto and 
among the child and children of M. H who 
should be living at the death of M. W., and to 
their respective executors, administrators, and 
assigns, equally to be divided between them, 
share and shaie alike. The testatrix died in 
1825. M. W. died a spinster in 1830. M. W.’s 
mother died in 1850, A. A. had seven children, 
of whom the said M. H. was one. Five of 
them had died without issue before the date 
of the^ will, M. H. was dead at the date of 
the will, but left children, all living, except 
one H, 0., who survived M. W., and died in 
the lifetime of M. W.’s mother, leaving two 
children, who survived M. W.’s mother: — 
Held, first, that the words then living ” 
referred to the period of distribution, and 
that H. 0. took nothing, as she did not survive 
that period. Secondly, that H. C.’s children 
took nothing, as she did not die in the lifetime 
of M. W. Thirdly, that the words dying in 
the lifetime of the said M. W.” were not con- 
fined to dee.th after the date of the will ; and 
that although M* H. was dead when the will 
* was made, her children, who suivived the period 
of distribution, were objects of the gift, and 
. took among them one-half of the ahove-men- 
: tioned moiety of the trust fund. Fourthly, 
. ithat in the events which had happened, the 
. . ^pthor half of that moiety was. undisposed of. 

gave property to the children 


of A, living at a prescribed period, and the 
issue of deceased children, so as such issue 
should have no greater share than their parents 
would have taken if living, and he afterwards 
provided that if any one or more of such issue 
should be then dead, having loft lawful issue, 
then the issue of such issue as should be so 
dead should receive the share which their, 
his, or her paient would have taken if living ; 
—Held, that the effect was to create a joint 
tenancy amongst the members of the various 
families, sub 3 ect to this, that if any one died 
leading issue it must he considered for the 
purpose of determining the share which such 
issue weie to take, as if he had survived the 
period of distribution, but had severed the 
3 oint tenancy at the date of his death. Ilem^ 
mafb Fearce, 41 L. J., Ch., 705 ; 7 L. K., Ch., 
275; 20 W. H. 271; 26 L. T., H. S., 290; 40 
L. J., Ch , 285 ; 11 L. 11., Eq., 522. 

Held, also, that the issue of grandchildren 
of A. must be confined to children, and that 
the issue of a grandchild who was dead at 
the date of the will took. Ib. 

The words “then living,” though in one 
clause of a will they were held by virtue of 
the above-mentioned proviso to lefer to the 
period of distribution, were in another clause, 
to which the proviso was hold inapplicable, 
considered to refer to the death of a tenant 
for life. Ib. 

3. A testator gives all his property, real and 
personal, to tiustees, directing them to stand 
seised and possessed of all his said estates, 
real and personal, upon tiust to receive the 
rents, dividends, and annual profits, and pay 
the same from time to time to his son 0. 
during his life until he should became 
bankrupt or insolvent, or make a composition 
with his creditors; and from and after any of 
siich events, upon trust to receive the rents, 
dividends, and profits, and accumulate the 
same at compound interest, and lay out the 
same on mortgage, such accumulations to 
continue to be made for twenty-one years 
after his the testator’s death. There was then 
power to the trustees to apply such sums as 
they should think fit towards the maintenance 
of his son’s wife (if he should have one) and 
the maintenance and education of his children 
(it any), until the expiiation of twenty-one 
years, and then to apply the rents, dividends, 
profits, and accumulations equally amongst 
his son’s children until the younger attained 
twenty-one, and the issue of such as were 
then dead, such issue to take only the share 
the parent would have been entitled to if 
living; and when the youngest attained 
twenty-one, the testator gave all his real and 
personal estate and accumulations amongst 
his son’s children in the same words as ne 
had used in the former clause relating to the 
accumulations for twenty-one years. And in 
case his son should die without leaving lawful 
issue living at his death, then over to the 
testator’s brothers and sisters equally, and 
the issue of such as should be then dead, the 
issue to take only the parents’ share. The 
testator then gave to his trustees power of 
leasing during his son’s life for seven years, 
and of sale and exchange at any time, O., 
the son, died without issue, and never 
become bankrupt or insolvent, or 
composition with his creators ; a sistei 
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testator dierl before the date of the will, 
leaving children; the rest survived him, some 
dying and lea\ing children before the death 
of 0,, the tesUtoi’s son:-~Held, first, that 
the gift to the issue was original, and the 
children of a sister deceased before the date 
of the will took. Mclies v, Mclies. 3 Brew 
417; 4 W. B. 487, 

Held, secondly, thjrfc a brother surviving the 
testator, but foiedeceasing the temnt for life, 
took a vested interest, and his representatives 
were entitled. Ih. 

Held, thirdly, as to a sister who survived 
the testator, but died before the tenant for 
life, leaving a child who also died before the 
tenant for life, the representatives of that 
child were entitled. Ih. 

1. The testator devised and bequeathed his 
real and personal estate (subject to certain 
trusts for the benefit of his wife) to his son 
absolutely; but if his son should die under 
twenty-one without issue, the testator gave 
the same to his wife during her widowhood. 
With remainder (subject to certain legacies) 
as she bhoiild by will appoint; and in default 
Of appointment, or in case she should many 
a|am after the testator’s decease, he directed, 
that from and after the second marriage or 
decease of his wife, which should first happen, 
a moiety of the trust estate, or so much thereof 
« the appointment should not extend to, 
should be held in trust for all and every the 
daughter and daughters who should be then 
Imng of his sister Bfary Bliles, and the issue 
then living of such of them as should be then 
deml, equally amongst tliem, stirpes. :i‘he 
tmtators son died under twenty-onC without 
issue, m the testator’s lifetime; and the 
fcHUtors wife also died in his lifetime*— 
field, that the time of the testatoi’s death 
was the period at which the persons entitled 
to lake und( r the said lesiduary bequest were 
to be ascertained ; that, notwithstanding a 
daughter of Mary Miles was deati at the date 
<;>nWien of iuoh daugliter, 
woro entitleil, 

per itmiea, to a share of the said moiety of 

daughter of Mary MiJes, such danghtoi being 
hvlngat the death of the testator’s wife, huf 

wtrealso'^en^ti’^ testator, 

were aho entitled per- ahrpet to an equal 

estate , and that the shaie of the child of h 

S a tb° death of 

but^the ntl 1 * of tlio testator, 

™‘ .“>« ‘-’“‘iri-* ■‘■Iiaic of the class would be 
«>o children belonging to 

such cla«ii? who survived the testator. Ga&Jtell 
V. IMms, 3 Hare 438 ; 8 J ur. 336, 

t. iiffc to a Class, or their Issue or Heirs. 

*0 A. for life, and 
amongst her 

HeM flS fw rt"" children 

of a sister who 

cWldren ot the 

: ■ ^.^5^ w _fe«|8ay *aiy5dcd 


G. and “my brothers and sisters, or their 
children,” and unto J. Held, -that the 

chiMien of such of the brotheis and sisters as 
were dead at the date of the will could not 
take by substitution. Me Wood, 31 Beav^ 323. 

4. A testator, after giving his residuary 
personal estate to all and every the children 
of his uncle F. or their issue in equal shares, 
gave his real estate to A. for life, and after 
her death upon tiust for sale, and to hold the 
proceeds upon trust for “all and every the 
children of F. or their issue in equal shares 
2 )cr oajntar Four of the six children of F 
were dead at the date of the will, and two 
rarvived the tenant for life i—Held, that the 
issue of the four deceased chiidien of F. alive 

the testator or born durm«>* 
A. s lifetime took as by substitution the shares 
ot their deceased ancestors in the proceeds of 
the realty, the issue of each of the four taking- 
in equal shares. Me SibleiL 5 L. E ! 
Cto D., 494; 46 L. J., Oh., 387; 37 h. T., K S,, 

5. The testator, by will, bequeathed all his 

estate in Barbadoes “to all the 
children of ” his dear departed wife’s sister, 
M. fa. BI., “ or in event of decease, to their 
descendants, share and share alike.” M. H. BI. 
had six children, of whom five were living at 
the date of the will and at the death of the 
testator, and one had died prior to the date 
?r ^ 1 \<iavmg issue an only daughter:— 
^ decision in OIiristopIiers(m 

^ dead a* the date 

of the wilh was not entitled to a share of the 
pro|wvty, but that it wont to the five ohiMren 
tI- rl , ,r survived the testator. Me 
M eh^rs Pjstate, Wigden v. McUo, 23 L. E.. 

5 49 L. T. 685, 

b Gift to one for life, and after his death 
to his children “then living, or their legal 
^i^onal representatives, share and shire 
aiixe Meld, that the representatives took. 

an.ftw in'"' substitution, 

, ami that the repiesentativos of children who 

I lifetime of the testator, and of 

[ those who were dead at the date of the will 
participated. A:% v. f7/eai’e?fflji(f,26 Beav. 26- 
4 Jnr N. S., 702 ; 28 L. J., Ch., 76. Affl^maA 
I 4 He G. & d. 77 ! 28 L. J., Oh., 835 Affirmed 
1. A testator directed that certain stock 
^nnld, .after the death of his wife, be divided 

survived the testator 
nnd died in the lifetime of his wife; and two 

“beta” of 

tho children who predeceased the wife fin- 

the clead .at the date of 

the will) were entitled to share in the fund 
children who survived her. 

7 L. B.. Bq., 151; 19 L. T.. H. 

Held, .secondly, that by “ heirs ” were meant 

*^Held 'rv*Ai“°in f children. 

Held, thirdly, that such next of kin were to 

bo ascertained, in tlie case of the chfidrM 
who snrnved the testator, at the timrof tta 
death of each child; but in the cS of the 

ttae oTtb^f ®®®ed the testator, at the 
time of the testator’s death. Ib 

a»d personal estate 
TO Ab, oitaKged With the paiTmeiit of annuity 
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to tlie testator’s six children « or their heirs 
respective^ ” Held, that the annuities were 
personal e^<ate, and that the statutory next of 
children who was dead at 
the date of will were entitled to one of the 
annuities. Fanom v. Parsons, 8 L, E., Eq. 
260j 17W. E. 1005. 

1. A testatrix by her will, dated in 1836, 
gave all her personal propeity and also her 
real property to trustees on trust for payment 
01 her debts and legacies, and subject thereto 
she gave “all her personal and real property 
as aforesaid,’ between her hve sisteis, noml 
natm, and the survivors of them, in equal 
shares during their lives and spinsterhood. 
and upon the death or marriage of all her said 
Bolsters she directed that her “property should 
be divided into equal proportions or shares 
between her brothers and sisters then living 
or their heirs.” She had twelve brothers and 
sisters, of whom one brother died before the 
testatrix was born, one sister died before the 
date of the will, two brothers and one sister 
died in her lifetime after the date of the will 
and the rest survived her. The last survivor 
was one of the^ five sisters named in the will, 
who died a spinster .wHeld, first, that (not- 
witLiStanding the will was before the date of 
the ^ills Act) the word “or” in the gift in 
remainder could not be read “ and,” and that 
intes^cy. Wingfield v. Wm^- 
field, 9 L. E., Ch. B., 658 : 47 L. J Ch 768 • 
S9 L. T. 227 ; 26 W. E. 711. ’ 

Held, secondly, that the word “ heirs ” must 
be^ construed distiibutively so as to mean 
heirs-at-law as to the real estate, and statutory 

such heirs-at-law and 
next of kin. were to be respectively ascertained, 
as regarded brothers and sisters who pre- 

Icftf at the death of the 

testatrix, md as regaided those who survived 
her at their respective deaths. 15. 


4. Bireetion that Issue should take their 
Parents’ Share, 

(a) In General, 8085. 

(5) Pireetion to take Parents Share which he 
wmU have keen entitled to if living. 


(a) In General 

2. Bequest “to each and every the child 
shflfho tay brother and sisters which 

W my death; but 

if any child or children of my said brother 
land listers shall happen to die in my lifetime 
I and leave issue, then the legacy or legacies 
hereby intended for such child or cmS so 
dying sMI be for his, her, or their iSue « 
substitution ; therefore 
children as were livino- 
of entitled in the event 

of the death of their respective parents during 
the testators lifetime. Ghrutofkersm v 
iMi/^lor, 1 Meriv. 320. 

A 185$, gave legacies to Ms 

daughters of the brothers 
■and sf fers of Ins late mother and father : and 


t t ^ t , I 5 


5 if It should happen that any of those cousins 
j should die during his lifetime, and leave issue 
: which should survive him, he directed that 
3 the legacies which would have been pay- 
> able to any deceased parent should be paid 
' X® and if the executors should 

tail to discover any one or more of his said 
, cousins who might be living at the time of 
his decease, or any one or more of the children 
ot his cousins as might have died during his 
! Btetime, and an application should be made 
to the executors by any one or more of his 
Ju children, within eighteen 

months after his decease, the bequests were 
^5® children of cousins 
^ of the will were 

entitled to legacies. Christojpherson v. JSraylor 
P 5 1 commented upon. PhilUfis v, 
fhiUijw, lOdMx., N. S , 1173 ; 13 W. B. 170 : 
f f T K. S., 472 ; 5 N. E. 102. ’ 

4. Where a testator gave the residue of Ms 
property, in trust to divide it^er eamta, and 
not_^er^9y;<?5, among his nephew and nieces, 
the children of his brother and sister ; and in 
case any or either of his nephews or nieces 
lifetime, leaving lawful issue, 
then to pay the share of each so dying unto 
Ms or her chil^en :~>Held, that the children 
of a nephew who died before the date of the 
Will were entitled to the shares which their 

KlfsTfrdfS’sfTo: 

+ among other legacies, gave 

1®^ ^^^® co^isin. H., 1,0001. 

The will contained a proviso that if anv 

? legacy should not lapse, but 

w5 ‘?S‘® deceased 

legatee. One of the children of H. was AsaA 

Held children 
Held, that the children of the deceased child 
could not take under the proviso in the will 
inasmuch as the deceased child was nX a 

mSX "m'iv'irf 

I 6 A testator bequeathed the residue of his 
estate, after the death of two persons tn mih'h 
children of B. as should be then dead, leaving 

the children shoMd 
stand in the place of their parents :--~Held 
that the children of such children of B as 
died in the testator’s lifetime and who were 
also dead at the date of the will took no share 
of the residue. £utier v S! 

cf his real and personal 

estate to tis wife fpr her life, and the reSe 
to be^ equally divided between her brothers 

t’ should 

be dead at the time of her decease, leavins' 

Jdold, first, that no brother or Kiafoif 

died before the date of the wUl wL M^S 3 lTnf 

taking under the bequest, and.TerXe the 

issue of any brother or sister who ^ .iS 
before the date of the will could 
substitution ; seoond^yrlakl^wfsS S 
ongin^ and substantive gift to the isml ft 

Hare 268 ; 12 L. J, N. S., Ch^isa’; ? J^^TS: 

U 
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1. Testator, by will in I860, gave property 
to trustees oa trust for bis sister for life, and 
after her death on tiust to pay the principal 
to tlic child or children of his sister equally at 
twenty-one, ‘*and if any of them die leaving 
issue, the share or shaies of such of them as 
shall so die shall go to their respective issue,” 
and if any should die under the age of twenty- 
one without issue, the share or shares of such 
of them as should so die should lapse. The 
testator died in 1861. His sister died in 1881, 
having had three children, two of whom weie 
dead at the date of the will, one leaving issue, 
and the other without issue : — Held, that the 
Issue of the child dead at the date of the will 
were not entitled under the will. Christo^ 
phrmn v. Waylor (1 Mcriv. S20) followed. Me 
Asmitlh v, Scmlle^ 51 L. J., Ch., 835 ; 
m h. T. 38. 

% A testatrix, having a power of appoint- 
ment over a fund, bequeathed all her money 
under settlement to be divided, share and 
share alike, between her nephews and nieces, 
the children of those who might be deceased 
to be entitled to the share of their parents : — 
Held, that the children of a nephew who was 
dead at the date of the will were not entitled 
to a share of the fund, Atkimcm v. AiMnson, 
eir.B., Iq., 181 

S* When a testator devised real estate upon 
trust for A, and ihe testator’s brothers and 
sisters for their lives, with benefit of survivor- 
ship where any of them should die without 
leaving children, but where any should die 
leaving children, u|>on trust to let such 
children have their parents’ share until the 
death of the survivor ol A, and his brothers 
and sisters, and upon the death of such survivor 
upon trust to convev the shares of their 

E nts among the clnldien of A. and his 
hers and sisters Held, that in the case 
of A, and of a brother and sister of the testator 
who were living at the date of his will, but 
who died befoio him, their children wcie 
fUliyed to shares during the continuance of 
the hfe esfeate of the testator’s surviving 
fcnothtrs and sisters, but that the children oi a 
brother who was dca«l at the date of the will 
ww excluded from such shares. Iletierqham 
V* MU&Mkh, 39 L. J., Ch., 645 ; 9 H. B*, Eq., 
395 1 18 ll m ; 23 L. T., K. S., 211 

4. A testator gai. e the surplus ol his property 
to trust ees to cllvido among his nephews and 
nieces, and directed that, in case any of them 
should bo dead or die leaving issue” such 
issue were to take tlieir parents’ share -Held, 
that the i>suD of three who were dead at the 
date of the will were entitled to their parents’ 
shares. Me Jenk% IS W, B, 1086. 

5. A testator devised his real estate to 
trustees, upon trust during the lives of the 
children of A., B., and C. (all deceased), and 
Ol the survivors and survivor of them, to pay 
the rents and profits to tliem in equal shmes, 
and directed that the shares of such of them 
as should die in the lifetime of the others or 
other of thorn leaving issue should be paid to 
issue, the share of the parent being 
Ctqutfy mong the i«e if more than 
' ^ tofehte directed that after the death 
# the children of B„ md 
estate's should be sold, the 
sale divided between uhe children j 
d C., equally j and that the shares 






of sucli of them as might die under age and 
without issue should accrue to the-other or 
others of them, hut that the shares of such of 
them as might die under age leaving issue 
should belong to such issue, and be divided 
amongst them equally if more than one:— -Held, 
that the representatives of those children of A., 
B, and 0, who died without issue in the 
lifetime of other mombeis of the same class, 
weie not entitled to a sliaie of the rents and 
profits; and that the issue of such of the 
children of A., B., and C. as were dead at the 
date of the will took no benefit under it, 
Kekeij V. Kelsenj, 38 L. T., H. S., 471. 

6, A father gave his residuary estate to Ms 
wife for life, and after her decease to such of 
the childien of his two late sisters as should 
survive his wife and should attain twenty-one 
or marry, in equal shaies ; but m case any of 
such children should be dead at his decease, 
then he directed that such issue should take 
the share of their deceased parent: — Held, 
that the gift to the issue of deceased children 
was a substitutionary gift, and that the issue 
of a child who was dead at the date of the 
will could take nothing. West v. Orr^ 8 H. R., 
Oh. B., 60; 47 H J., Oh., 294; 38 L. T., H. S., 
5 ; 26 W. E. 409. Affirming 35 L. T., H. S., 51, 

7, A testator bequeathed a legacy to his 
first cousins, to be equally divided between 
them. He then gave the share or shares of 
those of his fiist cousins, if any, who might 
die in his lifetime, unto all and every the 
children of all his first consins who might so 
die in Ms lifetime, share and share alike; such 
shares to be taken eaj>ita and notj7^r siirjm : 
— Held, that the children of a first cousin who 
had died befoie the date of the will were not 

: entitled to ]mrticipate in the legacy. Me 
Ilofeklms, 8 L. R , Eq., 643 ; ^38 L. J., Ch., 63L 

(&) Mkectmi to tale JParejifs Share wUeh he 
7i'ouU kme hee7i entitled to if hvmgn 

8, A testator may so express himself as to 
can’ve a child of a deceased child to icpresent, 
and bo substituted for that deceased child ; 
though he never intended a share tor the 
deceased child. Zoring v. TJwmas, 1 Dr. & Rm. 
#7 ; T Jut., K S., 1116; 30 H J., Ch., 789 j 
9 W. K 919 5 6 Jj. T., H. B., 269. 

A. gave piopeity to trustees to divide equally 
between the children of D.; provided, that 
in case any child or children of D. shall die in 
her iilet ime, then the cMld or children of each 
such child or children so dying should stand in 
the place of Ms, her, or their deceased parent, 
and should be entitled to the same share or 
shares which his, her, or their parent would 
have been cniitled to if living at the lime of 
the decease of the testatrix Held, that the 
words shall die” did not necessarily refer to 
a death after the date of the will, but that the 
childien of a child wffio was dead at the daifeef 
of the will would share. Ik 
^9. Bequest to the testator’s nephiwsiftMf 
nieces living at his death, with a pirovi|#4, 
m case any of his nephews or tm^p sMAdMA) 
in his lifetime, leaving children hlMiJfflll#'? 
who^ shoiilfl attain twenty-one, theh^hucS 
children were to stand in'tlie place of their 
respective parents, and were to bo entitled to- 
the same share as their deceased parent wouL'^ 




m 
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lliis; 


have been entitled to if living at tbe testator’s? 
decease^— Held, jtbat tbe child of a niece (who 
died before the date of the will) having 
survived the testator, and attained twenty-one, 
was entitled to her parent’s share. Me Chap- 
man, 0 Jiir., H. S., 657; 11 W. E. 578; 32 Beav. 
382. 

1. A brother bequeathed to his sister Susan 
all the propel ty he might die possessed of for 
life, and after her death he desired the property 
to be equally divided among his brothers and 
sisters, and should any of his brothers or 
sisters die (leaving issue) during the lifetime 
of his sister Susan, the share which would 
have been theirs to be equally dir'ided among 
their children ■ — Held, that the children of a 
brother who died fifteen years before the date 
of the will were entitled to take the share of 
their deceased paient. Adams v. Adams^ 14 
L. K., Iq., 246 ; 20 W. B. 881 ; 27 L. T., N. S., 
505/ 

2* A testatrix by her will gave a sum of 
money to trustees on trust, after the death of 
the widow of a cousin, for the children of the 
cousin, share and share alike ; pro\ ided that in 
case of any of the children dying in the life- 
time of the testatrix leading issue, such issue 
should take the share to which their parent 
would have been entitled if Ining. One of 
the children was dead when the will was made, 
and a codicil showed that the testatrix was 
aware of this : — Held, that the issue of that 
child took a share in the money. Re Lucas's 
Will, 17 L. E., Cb. D , 788 ; 29 W. E. 860. 

3. Gift by will in trust for A. for life, and 
after her death for the children of A. who 
should be living at her death equally, with a 
proviso tliat if any child of A. should die in 
the lifetime of A. leaving issue who should be 
living at A.’s death, the i'ssue of such child 
should take the shaie which his, her, or their 
parent would have taken if living at the death 
of A., and with a gift o\cr if theie should be 
no such child or childien or issue of a child or 
children of A. so living at her death. One i 
child of A. died before the date of the ■will 
leaving issue who survi\ ed A. :~Held, that the 
gift to issue was oiiginal, not substitutional, 
and that, therefore, the issue of the deceased 
child of A. wcie entitled to take. Me WoolHc\ 
Harris Y, Harris^ 11 L. E., Oh. B., 663; 48 
L. J., Oh., 321. 

4, A testator bequeathed his residuary estate 
and effects to tiustee upon trust to pay the 
income to certain persons for their lives, and 
subject thereto bequeathed one-fourth of his 
estate^ and effects to his nephews and nieces, 
the children of L., in equal shares ; and in case 
of the death of any of his said nephews and 
nieces leaving issue, he directed that such 
issue should take the share that his, herj or 
their deceased paient would have taken if 
living “Held, that the children of nephews 
and nieces who died before the date of the 
will, and of a nephew who died after the date 
of the will, but before the testator, took, by 
substitution, the shares which their respective 

S ents would have taken if living at the 
sator’a death, Me Potter^ 8 L. E., Hq,, 52 ; 
20 L. L, H. S., 649; 39 H L, Oh., 102, 
i , 5. A testator gave a sum of 5,0001 in the 
eteh't of the death of his ne^ew, L W,, with- 
leaving issue, to be equally divided among 
brothers and sisters of J. W. who should 


be living at the time of his death, and the 
children" then living of any of his brothers 
and sisters who should have pioviounly die- 
parted this life, but so that the cliildn^n 
of such deceased brother and sister .^houhl 
take only the share that their parent- would 
have taken if Ihing: — Held, that a child 
of a brother of J. W., which brother was dead 
at the making of ibo will, took no shai c uC the 
5,0002. Waugh v. Waugh, 2 Myh & Iv. 41. 


5. Effect of the words “ Said/’ “ Such.” 

6. Testator bequeathed bis residue to 
trustees in tiust for all his children living at 
the decease of his wife, as tenants in common; 
and if any such children should die before his 
wife, and should leave issue, then the children 
of such his son or daughter should be entitled 
to the portion of such his .son or daughter 
who might be deceased before the decease 
of his wife, provided that until the poriions 
thereby provided for any of the said cliildren 
of his said sons or daughters who might have 
died before their mother should become vested, 
it should be lawful for his trustees to apply 
the interest of the portion to which any such 
child might he entitled in expectancy for the 
maintenance of such child. The testator at 
the date of his will had four sons and. one 
daughter, and he had had another daugiiter 
who was then dead, leaving children who sur- 
vived the testator .—Held, that those children 
were entitled to a share of the residue, G-lles 
V. Giles, 8 Sim. 360; 6 L. J., N. S., Ch., 170 : 1 
Jur. 234. 

7. Testatrix, having two sons and two 
daughters living, gave a legacy to each of them, 
and then gave tbe residue to Mary, one of her 
daughters, for life, **and after her decease I 
will that the said property be equally divided 
amongst such of my sons and daughters as 
may he living at the decease of the said Mnrv, 
and in case of the decease of any of my said 
sons or daughters, the surviving children of 
any of my sons or daughteis to have their 
fathers or mothei’s part.” The testatrix had 
another son and daughter, both of whom were 
dead at the date of her will, leaving children : , 
— Held, that their children were entitled to 
shares of the lesidue, Jarvis v. Mmd, 9 Sim. 
649; 8 L, J., N. S., Gh., 167. 

8. A testator bequeathed stock in trust for 
a daughter for life ; and in case there should 
be no child of the daughter living at her 
decease, or being sucb, they should all die 
under twenty-one, then he bequeathed the 
stock unto ail and every his children then 
living, and the child or children of such of his 
children as should he then dead, in equal 
shares, but so that such his grandchildren 
should only have among them such share as 
their parents would respectively have been 
entitled to in case they had been then living: 
—Held, that children of a child of the testator, 
known by him to be dead at the date of tbe 
will, did not take any interest. Ms Tkmwsojis 
Trusts, 6 Be G. M. & G. 280 ; 2 W, St. 218. 445 
2 Hq. Bep. 236. 

9. When a testator gave iegades to his 
brother and three sisters, rnmlmatim, and gave' 
his residue in trust for hip brothers and sisters 
who should be livmg at the death of his wife. 
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and the child or children of such of his said ' 
brothers and sisters as should have died in the 
lifetime of his wife, equally to be divided 
between his said brothers and sisters and child 
or children of deceased brothers or sisters, 
such child or children taking, nevertheless, no 
moie than his, her, or their parent would have 
taken, and it appeared that he had one brother 
only surviving*at the date of his will, but had 
had two other brothers, wdio were then dead, 
leaving cliildren: — Held, that such children 
were entitled to a share in the residue. Ee 
Thompson's Trmts (5 De G-. M. & G. 28) ex- 
plained. Ee Jordan's Trusts^ 2 N. B. 57. 

1, A testator gave property to trustees to 
pay the income after the death of his wife to 
*‘all the children of my sisters or late sisters 
who shall be living at the decease or second 
marriage of my wile, and the issue then living 
of such of the said children of my sisters as 
shall be then dead” Held, that the issue of 
one of the nieces who was dead, to the testa- 
tor's knowledge, at the dale of the will took 
the share to whicli their mother would have 
been entitled, had she survhed the wife. Hall 
V. WoolUy, 18 W. H. m ; 39 I.. L, Oh,, 106. 

^2. Testator bequeathed one-sixth part of 
bis residuaiy estate amongst the children of 
his late sister J. T., and directed that their 
share should be paid to them at twenty-one, 
and that, in case any of them should die 
under that age leaving issue, their shares 
should be paid to their ihsuc at a certain time, 
but If any died without leading issue their 
shares to be paid to the surviving children, 
and the issue of such of them as were dead, 
per stirpes; and he bequeathed another sixth 
})art to his Hi‘'ter M. C. for life, and after her 
death unto and amongst her i^sue, and to be 
pa 3 ’able at t he like time, and with the like benefit 
of Kur\i\orship, and in like manner as before 
expressed as to the other sixth part M. C. 
had six thildien living at testators death, 
and bad had another, who had died before 
the date of the will, leaving a daughter: — 
Held, that she was not entitled to take either 
right under the description of issue, 
which by reference meant the children of M. C., 
or by substitution for her mother, as she died 
m the lifetime of the testator. Peel v. Cdtlom 
» Him. 372; 7 L. J., N. S., Ch., 273; 2 Jur! 
759. 

d- Bequest to each of A.'s sisters and 
brothers, or to such of them as may be living 
at the time of my decease, in case of tlioso 
wiio may not be in existence at my death, to 
respective descendants Held, 
that the descendants of a sister who was dead 
at m date of the will were excluded. Smith 
v, P^per, 27 Beav. 86. 


will was not entitled to a share of the pronertv 
thus devised. Ih ^ ^ 


I'i 
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6. Other Cases. 

IJ'l ^ will indicative of a class must 

to denote the class as it was consti- 

V. mm, 11 H. L Oa. 
I ■8^ L, d., Bxoh., 108 : 

there was a ^ (after the 
eertafn, events) attiongst m'V’ 
the^chiM ofa 




; ¥1. DEATH OF OBJECT OF FEIOE GIFT 

: BETWEEN BATE OF THE WILD AHB 

; DEATH OF THE TESTATOE. 

I 

, 6. Devise of estate to B., for life, then to 

L testator’s nephews, etc., and to the children 
3 of them that should be then dead. Issue of 
nephews who died in testator’s lifetime not 
entitled. Thornhill v. Thornhill, 4 Madd. 377. 
) 6. Testator gave the residue of his estate iii 

3 trust for his wife for life, and after her death 
s for his children who might then be living, the 
1 shares of each to be paid at twenty-one, with 
I benefit of survivorship as to the shares of any 
s dying in the wife’s lifetime and without issu^ 
f provided that if any did die in the wife’s life- 
time, leaving issue, such issue should have 
k their parent’s share. One of the children, after 
e he had attained twenty-one, died in the iife- 
7 time of the testator, leaving issue Held, that 
such issue was entitled to the parent’s share, 
f Smith V. Smith, 8 Sim. 353 ; 6 L. J., N. S., Ch., 
f 175. Overruling Thornhill v. Thornhill (4 
r Madd. 377). And see Collins v. Johnson, 8 
s, Sim. 356.n. 

3 7. A testator bequeathed his residuary per- 

s sonalty to trustees in trust for the children 
J, of L., to be divided equally between them, 
.r and directed that, “ in case of the decease of 
1 , either of them leaving a family, then such 
1, share as the parents would have taken shall 
h be equally divided amongst the children of 
T such deceased parents Held, that “de- 
e cease” meant decease during the testator’s 
Lt hfe— that the children of L. who survived the 
‘0 testator took absolutely, and that the children 
). of one child of L., who died between the date 

I , 01 the will and the death of the testator, took 
■e the share which this parent would have taken 
- Ee Haymard, Cherry or Creery v. Mnemood 

^ Prn' Cil-. 5i3j 45 

J, L. T. 790; BOW. E. 315. ’ 

»» 

i 

U VII. CIAUSES SUBSTITUTINS CHILDSEN 
■■ EOE LEGATEES VITHO DIE BEEOEE 
J PEEIOD OE DISmiBDTION OE EEJOY- 

J MEET. iraETHEE CHIIDEEK MTTST 

a ST7EVITE THE PEEIOD OE DISTEIBD- 

0 IIOE OE IHEIE OWE PAEEETS. 

5 . *0 for Hfe, and afterwards 

1 to transfer to testator’s children then livine 
mth a gift to the issue of such children If 
dead, the issue to taie only the share their 
rather would hare been entitled to : — Held 
ttat the isOTe took by substitution, and that 

. Must survive the tenant 

’ ^errman, 6 Beav. 360 

' residuary «r. 

. so^l estate to trustees in trust, to my the 

H? brnf-w®?"^ ^ongst all the chiiartoi^; 

a respective lives; and 

^r their dmths, as they should resp^ive1» 
die, he gave the principal of their ros^otito 
shares to their respective children, and, if any 
brother s children should die without 
j leaving aay ciulcl, he gave their shares to their 

ft J f 4 
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surviving brothers and sisters for life, and 
after\f ards to their respective children, in the 
same manner as their original shares were 
given. One child of the testator’s brother had 
three children, one of wiioni was born at the 
testator’s death, and that child and another 
died in their parent’s lifetime : — Held, that, 
on the death of the parent, the surviving child 
became entitled to the whole share of which 
the parent had been tenant for life. Amies v. 
Smiern, 14 Sim. 428 ; 14 L. J., H. S.,Ch., 165; 

9 Jur. 129. 

1. Testator bequeathed one moiety' of his 
residuary personal estate to tiustees to pay 
the inteiest and dividends equally amongst 
such of his children as should be living at a 
certain period for their lives, and, after the 
death of any of them, upon trust to stand 
possessed of a proportionate share of the fund 
for the use of the issue of the child or childien 
so dying absolutely; “but in case of such 
child or children dying without leaving issue, 
then upon tiust to stand xDossessed of the 
proportionate share of the child so dying, in 
trust for, and equally to be dhided between 
and amongst my other children then living 
and the issue of such of them as may then be 
dead, such issue nevertheless only taking the 
share their, his, or her parent would have 
taken if living.” H., one of the children of 
the testator, who w^as living at the period of 
distribution, died, leaving issue a daughter, 
who died without issue. Afterwards W. and 
A-, two others of the testator’s children, died 
without issue : — Held, that the daughter of H. 
took no interest in the shares of W. and A. 
Maegregor v. Macgregor, 2 Colly, 192. 

2. A. bequeathed his residuary estate upon 
trust to pay the dividends to his cousin for 
life ; and as to the principal from and after 
her decease, in trust for all her children who 
should be living at her decease, and the issue 
of such of them as should then be dead leav- 
ing issue, as tenants in common; but the 
issue, if more than one, of any deceased child 
to take as a class as if by representation, and 
not as individuals : — Held, that the issue of a 
child who died in the cousin’s lifetime, were a 
class to be ascertained at her death, Pemiy 
V. Clarlie^ 1 He G. F. k J. 424 ; 6 Jur., N. S., 
307; 29 L, J., Ch., 370; 8 W. K. 286. And 
see S. C. Johns. 619. 

3. A testator left the residue of his estate in 
trust for his wife for life, and after her decease 
to belong to all and every such of his brothers 
and sister as should be living at the decease of 
his said wife, and all and every the children 
and child of such of his said brothers and 
sister as should be then dead, per stirjm and 
not per c&pUa, The sister died in the lifetime 
of the tenant for life, leaving a son and daugh- 
ter# The daughter also died in the lifetime of 
the tenant for life, leaving issue :~Held, that 
the personal representative of the daughter 
was entitled to participate, together with the 
son, in the deceased’s sister’s share. Me Omv- 
morns, 13 W. B. 215; 11 Jur., S., 9. 

4. A testator directed payment of his debts, 
and gave all his personal estate and effects (by 
description) to his wife, for her sole use for 
life. He then gave to her a cottage at B. for 
“ .er sole use for life* and after her death to fall 

to the residue of his estate ; and he gave two 
'^es inK. Street, one in K. Place, and one in 


M. Street, to her in the same words. And he 
directed that the aforesaid properties, and all 
other his property, real and peisonal, should 
be disposed of for the benefit of his children 
(or any of them) or so many as should survive 
the death of his wife ; nevertheless if any 
manied and died leaving issue, they should 
inherit and have the benefit of the father’s or 
mothei’s share, and that the property therein 
contained should be kept in repair and let for 
the best rents ; and after deducting the interest 
on mortgage and repairs, he divided among 
his sons and daughters, provided that his pro- 
perty should not be sold, but let until his 
youngest son attained twenty-one. Then there 
was a discretionaiy power to the executors to 
sell and pay off interest and just claims, and 
divide the residue equally among his sons and 
daughters. The widow claimed to be entitled 
in fee to the premises in H. Street, K, Place, 
and M. Street, and to be recouped the mortgage 
money she had paid off; she also claimed 
dower : — Held, that she was put to her 
election, both as to the property given by the 
will, and as to dower. Also that there was a 
forfeiture. And that there was a gift to those 
children who survived the wife, and the issue 
of those that died in her lifetime, leaving issue. 
Milton V. MUtoTiy 15 W. B. 193. 

5. Testator had four daughters, A., B., C., 

I and jD., and by his will gave 4,000Z. to each of 

his daughters A. and B., with a direction, that 
if either of them died unmairied, 3,600^^., part 
of the 4,000Z , should be divided among Ms 
surviving daughters, and the child or children 
of such of them as should be then dead. A. 
died unmarried. 0. had five cMldren, two of 
whom survived A., but the other three died in 
her lifetime. The five children of C. took 
vested interests in equal fifths of the fund, as 
well those who died before as those who sur- 
vived A. Stanley v. I Cox 432. 

6. Testator gave his residuary real and per- 
sonal estate to trustees, in trust to pay the 
rents, interest, and dividends thereof to his 
wife for her life, and after his decease to sell, 
convert into money, collect, and get in the 
same, and to pay and divide the moneys to 
arise therefrom unto and equally between and 
amongst such of the children of his sisters 
Martha, Phoebe, Alice, etc., as might be living 
at the time of the decease of his wife, and the 
issue of such of them as might be then dead, 
in equal shares and proportions, such issue only 
to take the share which their respective parents 
would have taken if living ; provided such 
children or issue should then have attained 
twenty-one, otherwise to pay to them the 
interest of their shares until they should attain 
that age, and then to pay them the prinoipal. 
The testator’s wife survived him. Each of his 
sisters had several children. A child of 
Martha died before the testator’s wife, leaving 
children, and one of those children also died 
beforedhe testator’s wife : — Held, nevertheless, 
that that one took a vested and transmissible 
interest in the testator’s residuary estate. 
I/yon V. Coma/rdy 15 Sim* 287 ; 15 L. J*, H* S*, 
CM, 460; 10 Jur. 486. 

7. A testator gave a sum of money to trustees 
in trust, to pay the interest to Ms daughter for 
life, and after her decease to divide the prin- 
ci|>al between all and every the ohi3.drett,0|3te 
smd daughter, who should be linng 
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time ot tier clecease, anrl tlm l.iwfnl i^ne of 
&m*b o£ them as sliould bo iben dead leamn^, 
issue, m as that the i'^sue of each <Jild so 
iljim should take the share which tnoii 
deceased parent would ha-ve taken if livina:, 
and so us that such issue of each child so dying 
should take equally, share and share alike, to 
be paid to all such children and issue upon 
their reaped nely attaining, and in case they 
should live to attain the age of twenty -one 
years, with clauses dirci ting the application 
of the income for the mamtenance of the 
children and issue as the trustees might think 
iit One of the children of the tenant for life 
mk in her lifetime, lea\ing childien, some of 
whom died in the hie time of the tenant for 
life Held, that the time of the death of the 
child of the tenant for lile, and not the time 
of the death of the tenant for life, was the 
peiiod for ascertaining the class of his issue 
who were to Ukc ; and that the children of 
,he deccasc^d child ll\ing at his death, though 
tliey snhsequeully died in the lift time ol the 
tenant fnt life, took ^ esled intei esis. BarUr 
V, I? He G. & Bm. 7o3 j 17 Jur. 125 5 21 

H,X,Ch„7tll. . - 

1 . J. B., after giving cerlam annuities and 
legaciiW, gave all the residue ol hi^ real and 
personal estate to tuistces, with liberty to hell 
the same for the benefit of Ms pcisonal estate ; 
and upon further trust to pay the annuities 
and legacies, and fiom and aiter the di cease 
of the last smvhorhut one (»t the annuitants, 
hisdillitren and grandcluhhen, upon further 
trust for hale as atoivsald, and to i*end( r lesh 
due Into moutv, and dnidt* the same oquolly 
h)um and hhau alikt* with ami among the 
hfu<l sunUor, whost' annmlv should tla n 
cease; and all amU\t lyllu testators ginnd- 
cMldten as ehoiild U In me, it anc hluuild 
U born aftei the dde of that in. will, and tlu' 
ohildren of such Inmg uiaudclnldn n, cither 
the said annuitants or Inun ait( r ilie dat< of 
his will, as icmmts in comnxon, oxetpt only 
that the child or childunid any giandchild 
should be entithd to the fahaie or jiait the 
parent would be entitled ioitceive, if moie 
than one, in like manner as tenants in com- 
mon. All the lehtator’h childien being dead, 
and two annuitants being still Ihmg, as 
bctreecn wdioni it appeal e<i that an aiiange- 
ment had been come to abandoning the right 
of survivorship • — Ilidd, on a petition by a 
great-grandchild of the lestat or claiming to be 
entitled to a vested intei est in the shaie of his 
deceased mother, and in opposition to the 
wishes of an assignee of the share of one of 
“fee grandchildren of the testator, that the 
great-grandchildren of the testator took vested 
interests under the will, and that a pait of the 
itind might bo dihtiibutcd under the order of 
' ' the Court. Mellanvj v. 2 Bm. k G, 328. 

3. Under a deed of aiqmintment the trustees 
were directed to pay the interest of the trust 
funds to the husband of the appointor for life; 
snd affccu* his death to divide the property 
equfiilv between all the children of 4., born or 
to Ih; iH)irn, w^ho .should be living at the death 
olher husboiid, and the children ol those who 
, might then be dead, such childmn to stand in 
place of their parents respectively, and to 
* .take anch share as’ thoir paicnts^ if living, 
been enlitled ro. A. left five 
' ohildxei^' one of whom died^ leaving six 


children, and four of these six died before the 
husband of the settlor: — Held, that the six 
children, or their re}>resentatives, were en- 
titled equally to one-fifth of the trust funds, 
but that there was no substitution. Harcourt 
X. Earooiift, 26 L. J., Oh., 536 ; 5 W. R. 478. 

3. Bequest of interest to one for life, and 
after hei death upon tiust to transfer the prin- 
cipal among the children living at her decease, 

“ or the children of any child who may be then 
dead.” A giandchild who predeceased its 
paieiit Held, excluded from a share in the 
fund. Cm use v. Coojjer, 1 John. & H. 207. 

4. Under a bequest for the testatoi’s 
daughter A. for life, and in case of her death 
without issue, her shaie to go among the sur- 
\ivois of the testator’s childien and the children 
of such of them as shall have died leaving 
issue, such issue to take the share of their 
icspectivc parent Held, that children of tes- 
tator’s childien who suivived their own parents 
and predeceased the tenant for life, took 
vested interests on the death of their parents. 
Me Wildmmhi 1 John, k H. 299, 

5. Where a gift to one and Ms issue is an 
oiiginal gift to the issue, it is not necessary 
for the issue to survive tbeir own paient, but 
where it is substitutional it is necessary ; but 
neither in the case of an original nor a sub- 
stitutional gift is it necessaiy for the issue 
to survhe the tenant for life. LmijMer v. 
Bxwlt, % Br. k Sm 484 ; 11 Jur., H. S., 837 ; 34 
L. J., Ch., 650 ; 13 W. B. 707 ; 12 L. T., N. S., 
660; GN.R.196. 

0. A testator devised and bequeathed his 
resi<Iuai7 ical andjiersonal estate to trustees, to 
p,}> the annual piocccdsto his wife for her life, 
and liomand immediately aiter her decease, 
to diude and disiiibutc it amoiigst such of his 
nephews and meet s named in his will as 
should bo living at her death in equal shares ; 
but if any or either of them should then be 
dead, Icaiing issue, then such issue to be en- 
titled to then iathei’s 01 mother’s share, but in 
equal piopoitions * — Held, that theword*‘issue” 
was to be read as “ childien,” and that the 
gift to the issue was not substitutionary for 
the gift originally given to the parents, but an 
oiigmal. independent, and unconditional gitt ; 
anrl that the only child of one of the testator’s 
nephews, who died after the testator, but 
be lore the period of distribution, acquired a 
vested interest in the share her father would 
have taken if he had then been alive, even 
although such chil d also died before the period 
of distribution. Martin v, Eolgaie, 1 L. E., 
H. L, 173 ; 15 W, XL 135 ; 35 L. J., CM, 789. 
lleveising S. G. 710m. Eolffate v, Jennings,, 34 
Beav. 79 ; 11 L. T., N. S., 501 ; 11 Jur.,H. S.,5 ; 
34 L. J., Ch., 120 ; 5 H. R. IbO, 

7, Real estate was devised upon trust (after 
the death of the tenant for liie) to sell and 
divide the proceeds equally among such of 
the testator’s five daughtcis as should he 
living at the decease of tlie life tenant, and 
the children, grandchildren, and issue res|^* 
ively to take and have equally amo|i|lt 
them, if more than one, the part or share 
wMeli their, his, or her parent respectively 
would have been entitled to had such parent 
been then living.” One of the daughters^ 
whose share was now in question, -died hefore 
the tenant for life, having had ten children,^ 
of whom three survived the period of distri- 
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bntion, the other seToii haying died before 
that peitod, some with, othexs witlioxit, issue : 
— Held, that the gift to the cliildren,^ grand- 
children, and issue was an original gift, and ; 
that the share was divisible into tenths, and | 
that one-tenth went to each stock, inespeci- : 
ively of the objects of gift sur\iving the ■ 
mother or the period of distribution. Re 
Orion, 3 L. R., 375 ; 36 L. J., Oh., 279 ; 

15 W. B , 251 ; 16 L. T., H. S., 116. 

1. A husband, who died in 1354, gave all his 
propel ty to his wife for life, and after ghing* 
pccumaiy legacies and annuities, devised and 
becpieafehed to his son C. all the residue after 
his mother’s death, and to his heirs : and in 
case his son should die leaving no issue, then 
his freehold estate was to be equally divided 
between his (testator’s) survi\ing childion or 
their families. All the children of the testator 
sui\ived their mother, who died in 1S61, and, 
excepting one, all (two vrithoiit issue, two 
leaving children, one leaving* a child, and the 
issue of another child) died in the lifetime of 
C., who died, in 1869, a bachelor and intestate : 
— ^Held, a gift on the death of C. without 
leaving issue living at his death to the other 
children of the testator then living, and to the 
families of such of them as weie dead. BuH 
V. Eellyar, 14 L. B., Eq , 160; 41 L. J , Ch., 
430 ; 26 H, T., K S., 833. 

2. A testator ga\e 5007. upon trust to pay 
income thereof to a daughter for life, and if 
she died without issue, then to pay the same 
sum and interest to his four stms (naming 
them), share and share alike ; but in case any 
of his sons should be then dead, the testator 
directed that the part or share of him or them 
so being dead, should be icaid to his or their 
child or children, share and shaic alike if 
more than one; or if but one, then to such 
only child ; but if there should be no child, 
then to his or their legal representatives. 
One of the sons died a bachelor, and the 
others leaving children, some of whom died 
in their parent’s lifetime; othois survived their 
parent, but died befoie the tenant for life; 
and others survived both their parent and the 
tenant for life : — Held, that legal represen- 
tatives meant executors and administrators ; 
that the gift to the sons, being an absolute 
gift, liable to be divested, the gift to the chil- 
dren Was by substitution; and that the gift 
being substitutional, it was necessary, to en- 
title the children to take, that they should 
survive their own parents, but that it was not 
necessary for them to survive the tenant for 
life. Me Turner, 2 Dr. & Sm. 601 ; 34 L. J., 
€h., 660 ; 13 W. B. 770 ; 12 L. T., H. S., 696. 

3. Bequest to H. S. for life, and after her 
decease to the testator’s four brothers and 
sister, or such of them as should be then 
living.*’ equally. And in case any of them 
should be then dead, then he bequeathed the 
deceased child’s share to the children, be 
paid at the time before mentioned.” The 
brothers and sister all died in the lifetime of 
fi. S., one (A. B.) having had no children:— 
Held, that the representatives of A. B. were 
entitled to his share, and that all the children 
took, whether living at the death of H, S. or 

I ^poi Mmten v. Beaks, 13 Beav. 60. 
iJ i 0jft by a testator of personal estate to 
for life, remainder between and 
seven children by name, or such of 


iililt. 




them as should be living at his wife’s decease 
and the issue of such as should bo dead leaving 
issue, with power to apply the presumptive 
share of such issue for maintenance. A son 
of the testator died after his fathers death, 
leaving an infant daughter, who died in the 
lifetime of the testatoi’s widow : —Held, that 
buch infant took a vested shai'c. Ik IkU, 3 
Giff. 152 ; 9 W. B. 733; 4 L. T., H. B., 511 ; 8 
Jui , H. B., 207. 

5. A testator gave his Three per Gent. Gon*- 
sols to his wife for life, anrl after her decease 
he directed that one-half of his consols shotdd 
become the pioiicity of his cousin 51., or in 
case of her decease he diiecied that it shouhl 
be “equally divided between her children 
Iniiig.” M. died in the ccstaioi’s lifetime, 
leaving one daughter B., who survived the 
testatoi, but died before the tenant for life: 
— Held, that B. took a vested interest in the 
fund, notwithstanding liti death in tlie Hfe- 
ume of the tenant for lile. Jl(Hhjwn v. Smiths 
so?i, 5 W. B. 3 ; 26 L. J., Ch. 110 ; 8 De 0. M. 
k G. G04; 2 Jiir., H. B., 1199. Alllrming 21 
Beav. 354 ; 2 Jur., H. S., 315 ; 1 W. B. 427. 

6. Devise and berinest of ical and personal 
estate to trustees upon tiust (subject to cer- 
tain legacies and annuities) for A. for life, 
and after his decease upon tiiist to convey, 
assure, and pay the whole of the said real and 
Xieisonal estate to and amongst the children 
of A. and the i^siieof such children. But in 
case A should die without issue, then to pay 

: and distiihute the same equally aniungsfc all 

I and every the childi on of B, and C., and the 
survivors ol them ; but, in ca<>e any such chil- 
dien should be then dead, leav ing issue of his, 
her, or their body or bodies lawfully begotten, 
then such issue to hav o as well such original 
share or shares as the father or mother of 
such issue so dying would have been entitled 
ioif then living, as also such other share or 
shares thereof as the father or mother of such 
issue so dying might have been entitled to by 
siirvivoiship or otherwise, A. siii\ived the 
testator, and died williout issue llcid, that 
the peuod of the survivoiship of the clnidren 
of B. and C. is not to be lefcni'cd to the time 
of the death of the testator, but to that of the 
death of A., being the period of distribution j 
and that the child leii of B. and C., living at 
the date of the will, and those born after that 
date and before the death of A„ were entitled 
to the real and i-)ersonal estate, with survivor- 
ship between them in case of the death of any 
such children without issue before the death 
of A,, the children ot such of the said ehildren 
as died before A., leaving issue, being siibsti* 
tuted for the original legatees. v. 

Fmecetf, 4 Hare 636 ; 9 Jur. 891. 

7. A testator by his will gave 4,0001. to be 
invested in stock in trust to pay the dividends 
to his daughter B., during her coverture, and 
upon the death of G., her husband, to transfer 
the capital to her for her sole use ; but la ew© 
0. should survive Ms daughter, then in trust 
for H., B,, E., A,, and W., his five sons, and 
their respective issue (if any), to be divided 
among them in equal shares and proportions, 
such issue to take per silr^ms wl nbt 
eapiia; he gave also the residue of his 
sonal estate to Ms sons H., F*, B., A., and W., 

their respective issue (if my), saoh 
issue to take per and not 




iflls 


8092 WILL— -Death Coupled with a Contingency, Death bepobe Testator, Etc 



to 1)0 divided among them in equal shares and 
proportions; the shares of such of them as 
shall have attained the age of twenty-one 
years, to be paid to them respectively forth- 
with after the testator’s decease ; the shares 
o! such of them as should be under that age 
to be paid to them when and as they should 
respectively attain such age.” Declared that, 

B. dying in the lifetime of <3-., the sons of the 
testator li\ing at such event would be abso- 
lutely entitle'd to the stock in equal shares, 
hut if any of the sons should die in the life- 
time of B., leaving issue, such issue, if living 
at the death of S., would be entitled to the 
share or shares of the fund which their 
parents would have been entitled to if living, 
such issue to take such shares equally among 
them, and adjudged, that the sons living at 
the death of the testator took an absolute ! 
interest in the residue. Dictum^ that if any ! 
of the sons had died in the lifetime of the 
testator, his children, living at the death of 
the testator, would have taken, by substitu- 
tion, the share of the parent. Whether grand- 
children. or more remote descendants, would 
take as issue, and in what proportions, queere. 
p0af$m V. 5 Bli, N. S. 203; 2 Dow 

& Oh 82$. 

1. Where a testator gave a life interest to 
Ms wife, and immediately after her death to 
Ms two sons, at twenty-one, if then living, 
and to the issue of either of them that shall 
be then dead, such issue taking the share 
the parent (if living) would have been entitled 
to only, with a gift over, in the event of both 
dying under twenty-one without lawful issue ; 
and one of the sons died in the lifetime of the 
wife, wlthotU leaving issue, but having had 


4. A condition of survivorship does not 
attach to a substitutionary gift. Merrwhe. 
14 W. E. 473. 

A testator, by reference, gave the income 
of a fund to M., who was unmarried, for life, 
with a gift to her husband (if any) for his 
life ; and upon the decease of the longer liver 
of M. and her husband, he directed his tius- 
tees to pay, assign, and transfer the capital 
to his four children, A,, B., C,, and D., who 
should be then living, “ or to the issue of such 
of them as should be then dead,” such issue 
taking their parent’s share. “ Issue ” as used 
in the will was clearly equivalent to “ children” : 
— Held, that upon the death of any one of the 
four, A , B., C., and D., whether before or after 
the termination of the life estates, his children 
then living took vested interests in the fund, 
and that his children then dead were wholly 
excluded, S. C. no7n. Be 3Ierriek's TnisU, 1 
L. E., Bq., 551 ; 12 Jur., K S., 245; 35 L. J., 
Oh., 418 ; 14 L. T., H. S., 130. 

6. Bequest to A. for life, and after her death 
to pay and divide it amongst her children 
living at her decease, and the issue of such of 
them as should be then dead leaving issue^ 
such issue to take their parents’ share, with a 
giE over if all the children of A. should die 
in her lifetime without leaving issue. Two 
children died in the life of A,, leaving children : 
— Held, that grandchildren of A. who pre- 
deceased their parents did not take ; but that 
grandchildren of A., who survived their parents,; 
but died in the life of A., took vested Interests, 
which passed to their representatives, 
smi V. Clm% 23 Beav. 282. 

6. A bequest of x^iorsonalty to trustees upon 
trust to pay the interest thereof to the testa- 


a son who had died in his lifetime Held, tor’s daughleis A. and B. for their lives and 


that the child of the son who piedecoased the 
tenant for life, and who had died in his father’s 
lifetime, did not take, but that there was an 
intestacy as to the moiety gi%en to the son, 
who died during the life of the tenant lor life. 

. MmmfM V. Ilimifreij, 2 Dr. & Sm. 49 ; 8 Jur., 
N. B., $00 ; 10 W. B. 286 ; 6 L. T., K. S., 13 ; 31 
L J., Gh., 622. 

2. Testator gave 20,000?. stock in trust for 
his daughter A. for life, for her separate use, 
and after her death in trust for her children 
as tenants in common, to be vested at twenty- 
one, or death under that age, leaving lawful 
Issue. By a codicil testator, instead of the 
20|(K)0?. given by his will, gave 15,000/. in trust 
for his daughter for her life, after her death 
to her children to be equally di\ ided amongst 
them or tlie sundvors, share and share alike : 
•—Held, that only those children of A. who 
surviveci their mother took shares. Maleu v. 

23 Beav. 336. 

0, A testator devised realty to his wife for 
with remainder to A., B., C., D., and B. 
a$ tenants in common, and in case of the 
, death of either in the life of Ms wife, leaving 
^ue, his share was to go among all his ohil- 
p teanta in common In fee, but in case 
death of any one in the lifetime of the 
issue living at Me death 
to share to the survivors Held, 
TO pfe to chUdrai was substitutional, 
ohEdren only who survived their 
could take unrler it. Burrtj v. 


the life of the survivor, and upon the decease 
of the survivor to pay and transfer the capital 
equally among all the testator’s children, and 
the issue, if any, of A. and B., and of any 
other deceased child, in such manner that 
such issue might be entitled to such share 
or shaies as his or their deceased parent or 
parents respectively if living (A. and B. ex- 
cepted), would have been entitled to : — Held, 
that the whole fund belonged to the testator’s 
children other than A. and B., and to the 
children living at the death of such as had died 
leaving children. Be Benmtf^ 3 Kay k J. 280. 

7. When there is a gift by will to such of a 
class of persons as shall be living at the hap- 
pening of a paiticular event, and to the issue 
of such of the class as shall be then dead 
leaving issue, the gift to issue is not to be 
restiicted to issue who survive their parent, 
but all the issue of any member of the class 
who has pre-deceased the particular event 
leaving issue are entitled to share, whether 
they have or have not survived their parent. 
Be Smith, 47 L, J., Ch., 265 ; 7 L. E„ Oh. D., 
663 ; 26 W. B. 418. 


See also XLIV. ix. ante. 


Till. OTHEE CASES. 




8, A gift to the sisters of the testator Evipg 
at a particular time, or the issue of any or 
either then dead, is not a substitutionarv but 
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1. A te^ator devised his estate and effects 
to trustees to pay the proceeds to his wife for 
life, and after her decease to distribute and 
divide the whole, etc., among such of my four 
nephews and two nieces *’ (naming them) “ as 
shall be living at the time of her decease ; hut 
if any or either of them should then he dead, 
leaving issue, such issue shall he entitled to 
their father’s or mother’s share ” : — Held, tliat 
** issue ” here meant children ; and that the 
words, “ should then he dead leaving issue,” 
meant, should before then have died lea^ ing 
issue, and that the gift to the issue was not 
substitutionary for the gift originally ghen 
to the parents, but an original independent 
and unconditional gift, llartm v. Uolqate^ 1 
L. E., H. L., 175 ; 15 W. K. 135 ; 35 L. j., Ch., 
789. And see Smith v. Snilth, 6 L. E., Ch., 
342. 

2. Bequest of a fund in trust for A. and his 
wife B., for life ; and after their decease, upon 
trust to pay the principal sum equally amongst 
the testator’s nephews and nieces, children of 

A. and B. then living, or their legal personal 
representatives, share and share alike. A. and 

B. had seven children ; two of them died in 
the lifetime of the testator, another died 
before the surviving tenant for life, and the 
remaining children survived : — Held, that the 
representathes took as a distinct class, and 
not by substitution, that the fond was divi- 
sible into sevenths, payable to the sur-viving 
nephews and nieces, and the representathes 
of those that were dead. JKinr/ v. Cleavelandj 
4 Jur., N. S., 702 ; 26 Beav. 26 ; 28 L. J., Ch., 
76. Affirmed 4 Be G. & J. 477 ; 28 L. J., Ch., 
835. 

See also XI. ii. and iii. ante. 


LXX. Deatli Coupled with a Con- 
tingency. Death of Object of 
Prior Gift after the Testator. 

See also LVIII. viii. LX. to IXV.post. 
I. General BtUe. Death at any Time^ 
8093. 

n. Gift over 07t Several Mvents. Immediate 
Gift, 8094. 

Ill, When, Mestricted to Deriod of Testing, 
8095. 

3nr. Where Gift Oon^iingeni on. Surviving 
the Tenant for life, 8097. 

V. When Mestricted hj Depress Direetiom 

to Divide, Convey, or Settle, 8097, 

VI. When Mestricted in Other Cases, 8099. 

1 OliriBAn EOTE. DEATH AT AHY 
TIME. 

1. Iimnediate Gifts, 8093. 

2. Miture Gifts after a Prior Interest, 8094. 


I. Immeii ate Gift. 

K jd. his residuary real and 
i divided into fourteen 

to persons .hom 


he named, and directed that the whole of 
them should have the benefit of survivorship 
between them, in the event of any one or 
more of them dying without issue: — Held^ 
that the “dying” meant was not “dying in 
the testator’s lifetime.” Smith v. Stemirt, 4 
Be G. & Sm. 253; 15 Jur. 834; 20 L. J., Oh., 
205. 

4. When there is a gift over in the event 

of death without issue, the rule is that death 
without issue must be held to mean death 
without issue at any time, unless a contrary 
intention appears in the will ; and the intio'- 
duction of a previous life estate does not alter 
that principle of construction. Olivant v. 
Wright, I L. E., Ch. B., 346 ; 45 L. J., Ch., 1 : 
33 L. T. 457 ; 24 W. E. 84. » 

5. Bequest of residue to the testator’s daugh- 
ters, A. and B., in equal proportions, and in 
case of the death o6 either the whole to the 
survivor of them, and in the event of marrying, 
and having childien, then to the child or chil- 
dren of them, or the survivor of them, if they 
should attain the age of twenty-one years, but 

i if not then among the children of C. A. and 
B. survived the testator, and A., who died 
without having been married, bequeathed the 
whole of her property to B.:—Held, that the 
bequest did not become absolutely vested in 
A. and B. on the death of the testator, but 
continued subject to the executory bequest 
over in favour of 0. Child v. GiUeU, 3 MvL 
& K. 71 ; 3 L. J., N. S., Ch., 124. 

6. Produce of estates devised to be sold, 
diiected to be paid between J. and A., the 
vrife of B. in equal propoitions, share and 
share alike, A.’s share to her sole use and 
benefit ; and in case of death of either, leaving 
any children or child, trustees to stand pos- 
sessed of moiety so given to J. and A., to and 
for the use and benefit of such child or children 
at twenty-one, equally to be divided if more 
than one, and until twenty-one, money to be 
invested in funds; interest for children’s 
maintenance; if either J. or A. should die 
without children, snrvivor to take share: J. 
and A. held only tenants for life. Parthinn v, 
Allen, 3 Madd. 310. 

7. Whenever there is an interest limited by 
will, either by way of remainder or by way 
of executory interest, if all the preceding 
estates are out of the way, or the events on 
which the executory interest is limited have 
occurred, it is immaterial whether those estates 
are taken out of the way, or those events 
occur in the lifetime of the testator, or after 
his decease. Yarley v. Winn, 2 Jur., X. S.. 
661 ; 25 L. J., Ch., 831 ; 4 W. E. 792. 

If there be an executory bequest of person- 
alty depending either upon the determination 
of a preceding limited interest or upon a 
collateral event of defeating an interest pre- 
viously^ given, and such limited interest 
determine, or such collateral event happen 
during the lifetime of the testator, the ex- 
ecutory bequest does not lapse, S. 0. 2 Kav 
& J. 700. 

Where, therefore, there was a bequest to 
the testator’s five daughters of 6,0001. eaeffi, to 
be invested by the executors witMn seven 
yearn from his death, “in trust for them or 
^eir children, hat if any of my damghtmesslimdd 
dw wesvtng no %ssue, then the skag^e or 
tion so imested shall he divided amonyst thosg 
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Mr0 Imie, ^Imre and share alike, as they 
aniTO at the asfe of ta enty-one ; and if only 
one, the whole to go to that one only.” One 
daughter died without issue in the lifetime of 
the testator : -Held, that the 6,000/. given to 
hei pas^^cd by the gitt over to those of the 
testator's daiightcis who wcie living at his 
death, and had issue then living, absolutelj. 
Ik 

Held, also, that the vrords above piinted in 
*ltalks ouglit to be read as though m a paien- 
thesis. Ik 

As to each daughter’s own legacy of 6,000/ , 
it was directed to be m\ ested, and the interest 
paid to her for life, Ik 


2, Future 0ifts after a Prior Interest, 

1. Gift by will of freeholds and leaseholds 
to A,, dumnte tiduftate, and then to B. abso- 
lutely, with a gift over to B.'s brother and 
sister, “if he should die and leaving no 
ehiklrott” B. survived A. :-~Held, that he 
then took an absolute vested interest not 
liable to be divested on his subsequent death 
without children, and that, therefore, the 
gift over in that event failed, Udivarch v. 

15 Beav. 637 ; 16 Jur, 259 ; 21 B. J., 

Ch., 32i 

Construction of gifts in the following form : 
fiftt, to A., and if he shall die, to B. *, second, to 
A,, and if ho shall die without children, to B, ; 
third, to X. for life, with remainder to A., and 
if he shall die, tu B. ; and fomth, to X. for life, 
with remainder to A,, and if he shall die wifh- 


that event occuiiing before the period of dis- 
tribution, that is, before the deteffeination of 
the estate, as there stated, disapproved of. 
Inqram v. Souttent 44 L. J., Oh., 65 ; 7 L, R., 
H. L, 408; 23 W. R. 363; 31 L. T., X. S., 
213. Reversing S. C. nom. Re Seailieote's 
Trusts^ 9 L. R., Oh., 45 ; 43 L. J., Oh., 259 ; 29 
B T., K B., 4i5 ; 23 W. R. 42. And affirming 
21 W. R. 862 ; 29 L. T. , X. B , 161, 

The fourth rule would be better stated thus : 
“ The period to wdiicli the executory devise 
wdli be referred will be the period of the death 
of the first taker, unless tlieie are directions in 
the will inconsistent with that supposition.” — 
Per Lord Hatheriey. It. 

A husband bequeathed his residuary personal 
estate to tiustees upon trust to pay the income 
to his wife for life, and after her death upon 
trust (in the events which happened) to pay 
the income to his daughter lor life, with a gift 
o\er in the event of her death without issue, 
to his two sons ; with a gift over in the event 
of both his sons dying without issue to H. 
“ But in case H. shall die without leaving any 
issue living at the time of her death,” then 
over. The widow died in 1823 ; his two sons 
survived her, and both died without issue in 
the lifetime of his daughter, who died without 
issue in 1866. H, survived the daughter, and 
died without issue in 1872: — Held, that H. 
having died without issue, the gift over took 
efect ; for in such a caso death without issue 
at any time must be taken to be intended, 
unless there are any expressions in the will 
pointing to an earlier termination of the trust. 
Ik 
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ienance of and to pay him the |)rmcipal 
when he should attain twenty-one ; hut directed 
that in case he should die before his legacy 
should beGome payable, leaving lawful issue, 
such issiiG should take his legacy. The testa- 
trix then gave half the residue of her estate 
upon trust for B. for her life, and alter her 
death she gave this half to A. at the time his 
3,000?. legacy became pa^ able, and, “ in case 
of Ms death without lca\ing lawful issue,” 
then the same to be equally divided between 
C., B., and E. A. suivived the tcstatiix, 
attained twenty-one, and died in the liletime 
of B., without having been married: — Held, 
that the shaie of the residue had -jested in 
him absolutely, subject to the life estate of B., 
and that C., l5., and B. took no intciesl there- 
in. Woodhurne v. Woodhiime, 10 L. J., K. B., 
Ch., 38 ; 14 Jiir. 565 ; 2 W. B. 131 ; 3 Be G. & 
Bra. 643. 

1. A testatrix made the following bequest : 
“ I give to A. A. the sum of 400?., to be paid 
at and after my decease, and vested in the 
public funds, the inteiest wheieof she shall 
receive when she attains twenty-one. In the 
event of her decease, at, befoic, or after the 
said period, the sum so bequeathed to be 
divided between E. M. and A. M.” A. A. took 
a life interest only in the legacy. Mdes v. 

1 Keen 02. 

2. Bequest of testator’s residuary personalty 
equally between his four children {nommatim^ 
to be equally divided between them share and 
share alike, and in case of either of them 
leaving issue, the issue of such child to take 
the parent’s share ; but in the event of their 
dicing without leaving issue, then the share 
or shares of the one so dying to form part of 
the residue: — Held, that the testator’s children 
took for their respective lives only. Cooper v. 
Cooper, 1 Kay & J. 658 ; 3 AV. p,. 470. 

3. A testator by his will (dated in 1841) 
gave all Ms real and personal estate to trustees 
in trust, to convert, and pay, apply, and divide 
the proceeds into three equal shares ; one ho 
directed Ms trustees to invest upon trust to 
pay the income to his daughter H. for her 
separate use; and from and after her death 
leaving issue, to such issue as therein men- 
tioned. And the will contained provisions 
that, in case any of his said children or grand- 
children should happen to die without leaving* 
issue, the share or shares of him, her, or them, 
&o dying, should go to the survivors of them, 
his said children and grandchildren. And 
also that, if any of Ms said children or graud- 
childreii should happen to die leaving issue, 
the share or shares of him, her, or them shouhl 
go to such issue as therciu mentioned:— Held, 
t^at the sons J. and T. took life interests only. 
Clmjtem v. Lowe (5 Barn. & AM. 656) observed 
upon. 0oslm0 v. Tnwmh&ul, 2 W. B. 23. 
Affirming 17 Beav. 245. 

In a gift to A. (without any limitation of 
interest), “and if he should happen to die, 
leaving lawful issue,” then to such issue, the 
'.'Contingency has reference to the death of A., 
■and not to that of the testator. A., therefore, 
does not take an absolute interest, B. 0. 17 
244 

; ' , 4. .Immediate gift to four residuary legatees 
In equal shares, ** with benedt of 
' "lin case any of them should die 
■ ^d ih case any of them should 



die leaving children, then the share, whether 
original or accruing, of each so dying to go to 
such cMldren:— Held, that the clause oi sur- 
vivorship, and the limitation over to children 
of the legatees, were not confined to the life* 
time of the testator, and intended merely to 
guard against lapse ; and that the rcsi<kiary 
legatees^did not upon surviving the testator at 
once acquire absolute indefeasible interests in 
their shaies. Lowers v. Mowers, 5 B. B., Ch., 
244 ; 39 L. X, Ch , 351 ; 23 L. T. 35 ; 18 W. E* 
301. Ecversing 21 L. T. 134; 8 L. B„ Iq., 283. 


III. WHEK BESTBICTSB TO PEBIOB OE 
VESTING. 

5. Bequest to a female when and if she 
should attain twenty-one, to her sole and 
separate use ; and in case of her death leaving 
children, her shaie to go to her children: — 
Held, to vest an absolute interest in the legatee 
on her attaining twenty-one. JJomev. Fillam, 
2 Hyl. k K. 15; Coop, Brough. 108 ; 4 
L. J., N. S., Ch., 2. 

6. In applying the rule that a clear gift in a 
wdll is not to be cut down by any subsequent 
provision, unless the latter is equally clear, 
the plain intention of the testator, and not 
the comparaiii e lucidity of the two parts of 
the will, IS to be regarded. Ila7uJjield w 
jield, 8 H B. Ca 225 ; 30 L. J , CM. 177 ; 6 Bir., 
K. S., 901 : 9 W. E. 1. And sec 8. C. 6 AV, It 
08 ; 5 AAb B. 768 ; 2 Be G. & J. 57 ; 4 Drew 147. 

A. devised all his fieehold and copyhold 
estates to his son, “when he have obtained 
the age of tv:enty-one, upon the following 
conditions,” and directed that his own widow 
should receive an annuity out of these estates; 
he then gave to his son all his peisonal estates, 
consisting of ships, bonds, and funded stock, 
“but should the hand of death fall on my 
widow and son, and my havdng no other oMl- 
dren, or my son any issue, my will is then 
that should he leave a widow, she shall receive 
an annuity out ol my real estates as before 
mentioned, the residue then to be equally 
divided, shaie and share alike, after paying 
such legacies as 1 may hereafter name,' the 
division to be ” between certain persons speci- 
fically mentioned (“ they paying all my son’s 
debts, funeral expenses, and demands, or my 
wife’s, should she be the longest liver ”)* Tho 
son became twenty-one some years before the 
will was executed; he man ied, ’but died without 
ever having had issue:— Held, that the gift 
over affected only the real estate. Ik 

7. A testatrix devised to trustees freehold 
premises in trust to receive the rents, and after 
paying thereout all proper outgoings, and 
applying thereoul, if they thought fit, any 
money towards the maintenance of B., to let 
the residue accumulate until S. should attain 
twenty-one, and then to pay such accumula- 
tions to him, but if he should die under such 
age without leaving Issue living at his decease, 
then such accumulations should be for the 
benefit of the person to whom and in like 
manner and form as these premises were limited 
in the like event, and when S. should have 
attained twenty-one, then the trustefi 
stand seised of the premises in 

in fee ; but if he should not leave 
living atMs deqea^, thea,|she trustees should 
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stand seised of the premises in trust for A. in 
fee, and if A. sliould not leave anj issue living 
at ier decease, then over, H. attained twentv- 
one, and died without ever having had issue : 
— Held, that the promises vested in S. in fee 
on his attaining twenty-one, subject to be 
divested in the event of his dying without 
issue, which event having happened, the limi- 
tation over in favour of A. took eSect. Smith 
v. Sjmwer , 6 Do 0. M. & G. 631 ; 6 W, H. 136 ; 

3 Jiir., H. K., 193. Affirming 3 Jur., H. S., 778 ; 

4 W. B. 729. 

1. A testator gave to two trustees, in trust 
for the child or children of his daughter-in- 
law, the sum of 700^. to each child, to be paid 
by his executors as soon as each < hild became 
of the age of twenty-one years ; or by mutual 
agreement the iiu&t was to continue longer 
after etich child should hav e passed the age of 
twenty-one; the aloresaid sums to remain in 
the stock and possession of his executois until 
the whole sum be paid to the said trustees, for 
the sole use of the said children ; but should 
either child or both children of his daughter- 
iadaw die without leaving issue, then the 700^, 
for one child ; or if both die and leave no issue 
living, 1,400/. for the Uvse of other persons: — 
Held, that the grandchildren of the testator, 
upon attaining twenty-one, took absolute in- 
terests in the money liable to be divested in 
the event of their dying without leaving issue. 
tflfm \\ Cottim, 23 li. 3., Ch., 189 ; 3 W. E. 
207. 

2. A testator gave the lesidue of his estate 
to trustees, upon trust to pay, apply, and dis- 
pose of it to two vvomen, A. and E., when they 
should attain their nspective ages of twent}"- 
one yeais, directing tint their shares should 
not be subject to the control of their husbands ; 
hut in case both or either of them died without 
issue living at the time of their respective 
deceases, then he gave the share of her or them 
so dying to his nephews and nieces Held, 
upon the whole context of the will, that the 
executory de\is<» over of the residue was not 
eonined to the death of A. and B., or either of 
them, under twenty-one, and without leaving 
issue j but would take eScct upon their re- 
spective deaths at any time, without leaving 
issue then living. Gray v. Mlds, 7 L, J., €h., 
182. 

X Hnder a bequest of stock to A, for life, and 
after the decease of A. to the testator’s great- 
grandchildren, share and shaie alike, if they 
wcje living at the time of A.’s death, but that 
they should not receive any part of the capital 
till they arrived at twenty-one; but if any 
one, or all, of the said children should die 
before they arrived at the age of twenty-one 
years, the shares or part of those so dying 
should go to B. and C,, share and share alike : 
—Held, that the attaining twenty-one was not 
condned to the event ot surviving A., and, 
therefore, that on the decease of one of the 
children in the lifetime of A., under twenty- 
one, dm share of such child passed to B. and 
0., and did not lapse so as to go to the testators 
Widuaty legatee. GoodeUld v. Tenim, 3 Y. 

li IfstAlrlj? In i82S de^sdaed lands to A* 
^‘tenants In common in fee, and oas® 
the demh ot either under twenty-one ted 
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no child, then over. A. died un^cr twenty-one 

without issue ; B. attained twenty-one : Held, 

that the gift over would take effect in case of 
his death, leaving no child. v. Iflse 41 

L. J., Oh., 213; 13 L. E., Iq., 196; 20 wl E. 
286 ; 25 L. T., K S., 927. 

5. A testator bequeathed his personal estate 
to bis brothers and sisters absolutely; and 
declared, that if any of them should die in his 
lifetime, or afterwards, without leaving lawful 
issue, his share should go amongst the siixvi- 
V ors ; and that if any should die in his lifetime, 
or afterwaids, leaving issue, his share should 
be divided amongst his issue ; and he declared, 
that none of the legatees should be entitled to 
any bequest until they attained twenty-one : — 
Held, that on attaining twenty-one the 
brothers and sisters took absolute interests, 
and that the limitation over was to take effect 
only in the event of the death of a legatee 
under twenty-one, in the lifetime of the testa- 
tor, or afterwards. Munteith v. NlelwUmi, 2 
Keen 719 ; 6 L. J., N. S., Ch , 247. 

6. A testator bequeathed his residue to his 
children, in terms which gave them a vested 
interest, subject to be divested in favour of 
their children on their death under twenty-one. 
He then provided, that if it should happen that 
he should leave no such children or child living 
to attain twenty-one, “ or such, if any, dying- 
without leaving lawful issue,” then ov^'er : — 
Held, that “the dying” referred to was dying 
under twenty-one, and that the testator’s chil- 
dren, on attaining twenty-one, acquired an 
indefeasible interest. Peannan v. Pearmany 
33 Beav. 391. 

7. 3. devised land to trustees for E. for life, 
and after her death for sale and invcsl ment of 
the proceeds, and to pay and apply the interest 
in the educating and bringing up of ail and 
every his nephews and nieces, the children of 

G. , during their minorities, and to pay to his 
nephews and nieces his, her, or their equal 
part or share in the proceeds when and as he, 
she, or they should respectively arrive at his, 
her, or their ages of twenty-one ; and in case 
any or either of his nephews or nieces should 
die without leaving issue, then the share of 
him, her, or them so dying should go the sur- 
vivor and survivors of them, and be paid to him, 
her, and them respectively when his, her, and 
their original share and shares should become 
payable as aforesaid ; and if any or either of 
them should at the time of such sale be of 
such age, then to be paid to them so of age 
immediately after such sale, and he gave and 
bequeathed the same to his nephews and 
nieces accordingly Held, that the shares of 
the nephews and nieces were indefeasibly 
vested at twenty-one. Be JoJimon, 10 h. f., 

H. S., 455, 

8. A testator bequeathed a legacy to each of 
his two nephews and his niece, if they should 
respectively survive him and attain twenty- 
one, when the legacies to his nephew's were 
** to be paid.” In case of the d^th Of ^Ijiher 
of his nephews or niece leaving issue, such 
issue to take the parent’s legacy, as by his or 
her will directed ; if no will, equaEy ; .but in 
case of the death of either, before his or her 
legacy pa3nble, his or her legacy tq go ^ the 
survivor ; during minori^ income to be apnlM ; 

vntenanoe and education; the niece’s 
to be settled : — that the nephews < 
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took only a life interest in the legacies, and 
that after th^r deaths, if they left children, 
the corpus would go to such children as their 
parents might appoint by will ; if no children, 
that the nephews would take absolutely. 
Martmeau v. Rogers, 25 L. J., Ch., 398. 

1. A testatrix bequeathed a legacy of stock 
upon trust for her nephew B. until he should 
attain the age of twenty-one, and then over. 
And she directed that in case any of the four 
legatees therein named (E. being one of them) 
should happen to depart this life without 
leaving lawful issue, then in trust for the sur- 
\ ivors or survivor oi them, in certain propor- 
tions. E. attained his age of twenty-one, but 
died without issue: — Held, that he took an 
absolute vested interest in the legacy on his 
attaining twenty-one. Be Hayoie, 18 L. T., 
H. S., 16. 


I¥. WHEEE GIFT COHTIHGENT ON STTK- 
TLTim THE TEHAHT FOE LIFE. 

2, A testator gave his residuary estate to 
his wife for life, and then to be divided into 
three shares ; and he gave one-third between 
the children of his brother T. B., living at the 
death of his wife, one-third to his niece F. Q., 
and the remaining one-third to his nephew 
p,nd niece T. B. and S. B. ; and in case such, 
any, or either of them should die, having left 
a child or children surviving them, he declared 
that the expectant’s share should go between 
his and her children. T. B.’s children all died 
in the lifetime of the widow, but some left 
children : — Held, that the latter were entitled 
to the first-mentioned one-third. 6farey v. 
Whitti7}gham, 5 Beav. 268; 11 L. J., N! S., 
Oh., 334 ; 6 Jur. 645. 

3, C. in 1814 bequeathed the residue of 
Ms personal estate to trustees, in trust for the 
benefit of his wife for life ; and after her death 
he directed that an annuity should out of the 
same be purchased for his 'brother ; and then 
he bequeathed the residue to H., “ in case he 
was living at the time of the decease of liis 
wife, or to his children, if he should marry 
and lea\e any ; but if he should die without 
leaving issue,” then he bequeathed the residue 
to other persons. The widow died in the 
lifetime of H., who in 1844 died a bachelor 
Held, that the words “die without lea\ing 
issue” referred to the death of H. in the 

^lifetime of the widow, and that as he survived 
" her, his residuary legatee was entitled to the 
fund. Andrews v. Lord, 6 Jui%, N. S., 865 ; 8 
W, B. 405;3L. T., N. S., 803. 

4, S» bequeathed property to his wife's niece 
“ for her own absolute use, provided that she 
survived his wife, or if she married before her 
aunt’s death, then the property was to go 
equally between her children; but if none, 
then to her husband.” If she died unmarried 
before her aunt, the testator directed that at 
Ms wife% decease the property should go to 
other persons in the^wiii named. The niece 

and had children in the lifetime of 
the aunt, whom she survived. The dividends 
'bn the fund in court had been, since the death 
|| paid to the niece, who petitioned 

the principal transferred to her:— 
; } th^t in the etents which had happened, 
i raf ifW# h|JSOlutely entitled. Re Barfemt, 9 




Jur., N. S., 116. S, C. nom. Me Serjeant^ 11 
W. B. 203; 7 L. T., K. B., 601. 


V. WHEH EESTEICTEB BY EXFBESS MEE0- 

TIOHS TO BITIBE, COHVEY, 0B SETTLE. 

5. Bequest of personal estate, being in trust, 
to pay the interest to M., the testator’s widow, 
during her life, and on her death “ to pay and 
divide the trust moneys unto and equally 
between his daughters H. and A., for their 
own use and benefit absolutely, and in ca^c of 
the death of them, 11. and A., or eilhtr of 
them, leaving a child or children living ” to 
apply the interest for the maintenance ot the 
children till twenty-one, then to divide the 
trust money among them, expressing t!uit the 
testator’s intention was, that the children of 
his daughters should be entitled to the same 
shares to which their mother would be entitled 
if then living, with an ultimate tiust in case 
of the death of H. and A., without leaving 
issue living at their respective deaths, or of 
all their children dying minors. On surviving 
the tenant for life, H. and A. become entitled 
to the absolute interest. Gall and v. Lemiard, 
1 Swan. 161 ; 1 Wils. 129. 

6. A testator gave all his freehold and 
leasehold property to trustees, upon trust to 
pay the rents to his wile for her life, if she 
should so long continue his widow, and directed 
that in case of her marrying again she should 
receive an annuity. He then disposed of the 
propel ty among his three children, the gift to 
take efiect in possession immediately upon 
the decease or marriage of the widow. He 
directed his trustees to makeover the shares 
of the childi'en to them immediately upon the 
widow’s death, as soon as they arrived at the 
age of twenty-one years; and further directed, 

; that if one of his childien should die leaving 
no children, his or her share should be equally 
divided between the other two, and for their 
heirs for ever ; and that if two of his children 
should die leaving no children, their shares 
should go to the surviving one, and his or her 
heirs for ever :— Hold, that the share of a 
child who attained twenty-one, and survived 
the widow, did not go over on his subsequentlv 

I dying without leaving children. Md wards v?. 
Md wards, 16 Jur. 259 ; 21 L. J., CM, 324 s 15 
Beav. 357. 

7 . A testator, being entitled to a reversionary 
fund upon tho death of a husband and wife 
without leaving issue who should attain the 
age of twenty-one years, bequeathed the fund 
to trustees upon trust to divide the same 
between “Ms children living at the time of 
the decease of the tenants for life, or such 
others lawfully begotten as would have been 
entitled to it at the death of their parents ” ; 
—Held, that the surviving children took, to 
the exclusion of a grandchild whose father 
died after the testator, but before the death 
of the last tenant for Hf e. Miller v. 

I appeal, S W. B. 300 ; M 

li. J., Ch., 409. 

8. Beal and personal estate, inoludhog a 
business, was devised and bequeathed in trust 
to pay an annuity out of the income to the 
testator’s widow during her life, and after her 
decease the property, including all accumula- 
tions, was devised and bequeathed to the 
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tetatofs son W. ; hut if he should die withont 
leaving issae, the testator diiected the trustees 
to soil and convert, and to distiibute the 
proceeds among eertaiu persons : — Held, that 
the gift over" only contemplated the son’s 
death in the lifetime of his mother, and that 
ilic son Imung survived the widow, took on 
her death an absolutely vested interest. 
MdwarrU v. Edtmris (15 Beav. 357) approved 
and followed. Dean v. Manley, 6 N. II. 95; 
11 Jur., b., 580 ; 13 L, T., K b., SO. 

1. A testator devised and bequeathed his 
real and personal estate to trustees, upon 
trust to stand possessed of the rents and 
prticeeds thereof, and to pay an annuity of 
SOOi a year to Ms widow for her life, or so 
long as "slie should contimic his widow ; and 
from and immediately after her death or 
marriage again, upon trii.st to pay and apply 
such annual rents and proceeds tor the main- 
tenance and advancement of such of his chil- 
dren as should be under twenty-one as his 
trustees should think proper; and when the 
youngest of his children should attain that 
age, then upon trust to call in all his moneys, 
and distribute all his xiroperty equally between 
Ms children, except so much as would secure 
to his wile (if she should be then alive and 
married) an annuity or yearly sum of 100?., 
m theieinafter mentioned: — Held, (hat the 
period of division among the children of the 
testator was upon the death or second marriage 
of the tf'stator’s widow, in case the youngest 
child should have attained twenty-one, and 
not absolutely upon theyonnge'-t child attain- 
ing such age. Dechfnn v. Barton, 5 Jur.,N. S., 
349 ; 28 L. J., Ch., CT3; 27 Beav. 99. 

The tistator directed, that in case of the 
«h‘a(li oi any of his childieii leaiing issue, 
the ''hare or shaies of siieh dccea*>etl parent 
or paients should go to hi‘^, her, or their 
children; — Held, to have lefeience to the 
death of the children bttoie the period ot 
distribution. Ih, 

The testator, upon the maniage of his 
daughter, and after the dale of his will, 
settled a sum of money upon his daughter, 
her hii4>and and children • —Held, to amount 
to an advancement, and lliat the daughter 
must be put to her election. J?;. 

2. A wife gav e all her ]}roporty (consisting 
ol really and pcisonalty) to lier husband 
<luring^ his life to receive the rents and profits, 
and after his death to be divided amongst 
her five children, share and sliaro alike; and 
if any of her children should die without issue, 
then that child or ohildien’s share to be 
divided, share and share alike, among the 
children then living ; but if any of her chil- 
dren should die leaving issue, then that child, 
if only one, should talm its pareiu’s share ; if 
more than one, to bo divided equally amongst 
them j—Held, that there was a sufiicient con- 

intention within the meaning of the 
rule, that after his death ” meant 
after Ms death, at which time 
was to he divided, that this was ^ 
division referred to throughout 


L. J., Oh., 1 ; 24 W. E. 84 ; 33 L. T., H. 8., 457. 
Reversing 20 L, B., Iq., 220 ; 23 W. E. 406 ; B2 
L, T., K B., 18. 

3. A. gave the income of his residuary real 

I and personal estate to his wife for life, and 

I after her death gave the same to all his chil» 
dren absolutely; but in the event of the 
mairiage of any of his daughters, he directed 
that the inteiest should be paid to them, for 
life, and after the death of any of them to 
their husbands for life ; and upon tlie death 
of the survivor, that the principal should be 
divided amongst the children of his married 
daughters, to vest in them at twenty-one, or 
at twenty-one or marriage, with benefit of 
survivorship, and with clauses for maintenance 
and ad\ancement ; and if any of such daugh- 
ters should have no children living at her 
death, the principal of her share was to be at 
her own disposal -Held, that this was an 
exp] ess gift to the (iiildren of the daughters, 
and that the direction applied to all the 
daughters of the testator, and not to those 
only who married before the death of the 
testator’s widow. Wit/iam v. Witha7n, 30 L. J.. 
Ch., 888 ; 5 L. T., N. B., 133. 

Held, also, that the contingency of a daugh- 
ter’s marrying was not restricted to a marriage 
in the lifetime of the widow. S. C. 3 Be G. F, 
& J. 738. 

4. A testator bequeathed Ms residue to his 
wife for life, and at her decease “ to be equally 
divided between his two daughters B. and C.,”' 
and in case of marriage to bo settled on them- 
selves. The tenant for life was still living, 
and B. had never been married : — Held, thai 
B. took an absolute vested interest on the 
death of the testator. Smith v. Caiman, 2$ 
Beav. 216. 

3. (t. by his wnll bequeathed xmoperty to 
belong to and be given up to his child or 
children on attaining twenty-five. And he 
piovided that if his eldest son should come 
to the iiihcritanco of a certain estate, then 
that the share of such son in the above-men- 
tioned property should be made over to his 
bi others and sisters equally -Held, that the 
oldest son having attained twenty- five without 
having come to the above-mentioned inherit- 
ance, was entitled to his share absolutely. 
Ghm V, Ghpi, 5 W. R. 241 ; 26 L. J., CM, 409 ; 
3 Jur., N. 8., 179. 

6. A testator gave and bequeathed all his 
real and personal estate to his trustees in 
trust for Iu^ wife for life, and after her death 
upon trust to convey, assure, and divide the 
same unto and amongst all his children in 
equal shares as tenants in common on their 
respectively attaining twenty-one; and in 
case of the decease of any or either of his 
said children without issue under that age, or 
before they should acquire vested interests 
therein, then the t-fustees were to convey, 
assure, pay, and divide the shares of the chil- 
dren so dying to the survivors :—Ef eld, teat 
the testator’s children, on attaining WeSy*' 
one, acquired absolute vested interCswU^ * 
real and personal estate. Whealle v. Withers^ 


ir: 
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suit having been instituted, and ^ the money 
paid into cc^irt : — Held, that the gift ovci' did 
not take eSect. Whitinq v. WofGe^ 2> Beav. 
671 ; 9 L. X, H. S., Ch., 345. 


TI. WHEH EESXBIGTED IH OTHEE CASES. 

1, Futitre G^fts after a Pq^Iot Piterestf 8099. 

2. Immediate (di/tSf 8100. 


1. Eutnre Gifts after a Prior Interest. 

1. The words “ if A. B. shall happen to die, 
leaving a child or children,” construed to 
mean, upon the eliect of the whole will, the 
death of A. B. before the testator’s widow. 
Pa CoBta V. Keir, 3 Buss, 360 ; 6 L. J., Ch., 
161. 

2. A testator gave a fund, subject to the 
life interest of his wife, to A., B., and C., 
equally to be divided between them; “but in 
the case of the decease of C. without leaving 
lawful issue,” he gave one-third between A. 
and B. : — ^Held, that upon the decease of the 
wife, 0., who was then living, became abso- 
lutely entitled to one-third of the fund. 
Parlier v. Coetts^ 6 Bcav, 82. 

3. Devise of copyholds in trust for the 
testatrix’s sisters E. and N. for life, and after 
the death of each her moiety to go to her 
children, to he equally divided between them 

sd their heirs and assigns respectively, with 
benefit of survivorship as tenants in common 
in fee, and not by way of entail ; and if all of 
them should die without lawful issue before 
attaining twenty-one, then tho moiety of the 
children so dying to go to the children of the 
other sister ; the moiety of the children of N. 
to those of E. in the one case, and, in the 
other, the moiety of the children of E. to 
those of N. E*. had two children only, who 
were born after the death of the testatrix, 
and died infants : — ^Held, the children of H. 
took an absolute fee. Grimsliaw v. MowartJt, 
1 Jur. 568. 

4. A testator, after directing the interest 
of a sum of stock to be paifl to his widow for 
her life, and after her death to be applied 
towards the bringing up of his three children, 
nntil they attained twenty-one years, pro- 
ceeded: “And upon their severally attaining 
twenty-one years, after the decease of my wife, 
to pay, transmit, and divide the principal sum 
unto and amongst my three children in equal 
shares ; and in case all my said three children 
should die without leaving lawful issue in the 
lifetime of my wife, then I give and bequeath 
the same unto my wife absolutely; and if 
either of my said sons shall depart this life 
leaving lawful issue, such issue shall have and 
be entitled to such share as their respective 
parents would have had or be entitled to.” 
T., a son of the testator, died in the lifetime 

j of the testator’s widow, having attained twenty- 

one, and leaving lawful issue : — Held, that the 
1 fift over to the issue of T. had taken eifeot, 
aud that T. had not acquired an absolute 
[ ^ frpled interest so as to pass to Ms adinini- 
held, also, that as to the share of 
>1 1 ^ ®Cin of the testator, who had died 
>iSl^^®wenty-one, there had been an intestacy. 


Ililtli 




[ 6. Devise to A. for life, with remainder to 

i B. in fee ; but if B. should die, leaving issue, 
i then to his children. B. survived A., ami 
died leaving children : —Held, that the gift 
to his children did not take effect. v. 

Slaney^ 33 Beav, 631. 

6. A testator devised the residue of IiIb 
estate and effects to trustees, upon trust to 
permit his wife to receive thereout during 
her life 407 per annum, and after her decease 
he gave and bequeathed his residuary estate 
and effects equally between and amongst his 
three children and their respective heirs, 
executors, administrators, and assigns, share 
and share alike; and in the event of the 
death of any or either of his chiklierx without 
leaving lawful issue, the share or shares of 
him or them so dying without leaving such 
lawful issue should go and belong to the 
sur\i\ors or survivor of his children, and to 
the child or children of any deccaKsed child 
or children which might then be dead, &o 
that the child or children of any deceased 
child or children should take only the share 
or shares absolutely which his, her, or their 
parents or parent were or was entitled to, 
or interested in during his, her, or their 
lifetime or respective lifetimes. The widow 
having died: — Held, that the three children 
who were living at her decease were entitled 
absolutely, and not for life only, to equal 
shaies of tiie property, lie Allen^ 3 Drew, 
380; 25 L. J., Ch., 28G; 4 W. B. 137. 

7. A testator ga\e ceitain funds upon trust 
for three persons during their li\ cs, and after 
the death of the survivor, upon trust for tho 
SIX children of A. who should be living at 
the time of the testator’s decease, and tho 
issue of such of them as should be lining at 
the time of the testator’s decease, and the 
issue of such of them as should have departed 
this life leaving issue then living, but so that 
the issue should take their parent’s share. 
But if any of the six children should die 
without leaving lawful issue then surviving 
them, the share of those so dying should go 
to the survivors or survivor of them. All the 
six children survived the tenants for life : — 
Held, that the property vested in them abso- 
lutely to the exclusion of their issxte, lohmmk 
V. Coim, 2 W. 11, 90; IT Bcav. 561. 

8. A testator directed his real estate to 

he sold on the death of his widow, and tho 
produce paid to his six children and the issue 
of such of them as should die leaving issue, 
equally, “the issue of any such chiMron being 
respectively entitled amongst them to such 
share only as their parents would have been 
entitled to if living.” The will contained a 
gift over, in ease of any of the children dying 
in his lifetime or after his decease, without 
having a child:— Held, that a child who 
survived the widow became absolutely en* 
titled, and that her children took notMag. 
Wwd V. Wood, 35 Beav. 687. ^ 

9. A mother devised lands to her daughter 
S, for life, with remainder to her husimnd 
for life, and after the death of the survivor 
of them to all the children of S, by her then 
husband who should be living at the testatrix^ 
death as tenants in common' in fee, and added 
a proviso giving over the shares of any of the 
children of S. who should “depart this Ite 
without leaving lawful Issue” to the surflvots 


J 1 i 4 1 - 
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2. Immediate Gifts, 

2. A teibtator, liavins^ three sons and three 
danghters, gave by will his residuary estate in 
trust to be divided into sis shares ( “ being as 
many shares as” he had children), one share 
to be for the benefit of each child in manner 
following, viz., the share of sons to be paid to 


or survivor of the children that should leave altering the succession thereof, as to the trus- 

Ruch lawful issue as tenants in common in tees might seem proper ; and failing of d. G. 

fee *-*Held, that the words “ depart this life or his lawful issue before either of their at- 

w it bout leaving lawful issue” must be re- taining majority, the residue should pertain, 

sfcncted to death without issue at the period under the same conditions, to any other heir 

l)f distribution, viz , the death of the surviving male of Ms (the testator’s) son’s body, if such 

tenant for life. £esant v. to, 6 L. K., Ch. D., should exist, by Ms widow bearing a posthumous 

doi • 2.1 W. B. 789. child, and that also at Ms or the heirs of Ms 

1. ’ A husband gave tbe income of 4,000^. to body attaining majority ; and f.r’^’ng of them 

his wife, which be directed after her death without issue, then the residue was to pertain 

to fail into the residue. He gave his lesidue to the daughters of Ms (the testator’s) son T. 

to his four sons mminatim, with benefit of equally. By a codicil, dated the 22nd March 

Mirvivorship; but if they should lea\e issue, 1788, he declared that failing heirs male of Ms 
their shares were to go over to their issue son T. C.’s body, and the succession opening to 
Held, that the 4,0002. belonged absolutely to the heirs female of his body, then in place 

the sons who were alive at the death of the of the residue pertaining to the daughters of 

widow, and the issue of such as were dead. his son T. C. equally, the same should solely 

Mill, 40 i. J., Ch., 594 ; 12 L. E,, Eq., 302 j peitain to the eldest heirs female of his son T. C. 

24 li. X., H. S., 494 j 19 W. B. 740. and their issue, the eldest heir female, through 

the whole course of succession, succeeding 
always, without division, and secluding heirs 
a- f ffi* portioners; and the trustees were directed to 

2. Immeaiate Girts. denude upon such heir attaining his majority. 

By another codicil, dated the 23rd February 

2. A testator, having three sons and three 1790, the testator, failing Ms grandson G. C. 

daughters, gave by will his residuary estate in and the heirs of his body, gave to each of Ms 

trust to be divided into six shares ( “ being as granddaughters (except the eldest at the time) 

many shares as” he had children), one share who should survive him, and the heirs of their 

to be for the benefit of each child in manner bodies, 4,0002., over and above the 1,0002. which 

following, viz., the share of sons to be paid to he had given to them by the instrument of the 
them as soon as convenient after the testator’s 19th March 1788, and which it was provided 


death, and the shares of daughters to he vested 
in trustees for their lespectivo benefit as there- 
inafter mentioned ; provided, that if any son 
die<l without leaving issue living at his death, the 
donee intended no such son, etc., any share 
accruing under that proviso, should accrue to 
the survivors of the testator’s children, their 
executoi s or adminisliators ; and he directed 
his daugliters’ shaios to be invested upon 
trusts therein mentioned for them and their 
cMldren By a codicil, reciting that he de- 
siied to settle moie distinctly the shares of 
one of his daughters, he levoked the will as to 
her share, and gave it in trust for her for life, 
and after her death to su<‘h of her childien as 
should attain twenty-one, or being daughters, 
marry ; and in case she should have no chilcl 
Being at her decease who would attain a 
vested interest, m tiust for the testator’s 
chiiciren who should be living at her decease, 
and the representatives of such as should be 
dead. One of the testator’s sons died in Ms 
lifttime, a bachelor, and the above-mentioned 
daughter died after the testator’s death, a 
spinster :■ — Held, first, that the sun iving son’s 
stares, both original and accruing, vested 
absolutely on the testator’s death, the clause 
of substitution, as to sons’ shares, operating 
only in case of death in the lifetime of the 
testator. HTer/i v. 7 Be G, M. ^ G, 

24$ j 2W. B,60a; 3 W. B. 496, 

Held, secondly, that the daughters’ accruing 
vested in them absolutely. Ih, 

I. W. C., by an instrument bearing date the 
19th March 1788, conveyed his estate and 
to trustees, upon trust to pay his debts 
l^gaeies | and after payment of the same, 

' sireotid tt trustees to lay out and employ 
p w'resldqo for the use and behoof of G. G., 
tod Ae helB of the bbdy of G. G., 


should hear interest from the failure of his 
grandson and his heirs. W. 0. died on the 
27th March 1790. G. C. came of age on the 
21ht May 1799, and died unmarried and 
intestate on the 30th April 1811, There was 
no posthumous child of T. C. Upon pro- 
ceedings being instituted by the trustees for 
the purpose of having the trust estate wound 
up Held, upon the construction of the in- 
strument and the codicils referred to, that 
G. C. did not take an absolute interest in the 
capital of the lesiduary estate of the testator 
on attaining his majority, but that on Ms 
death, without leaving heirs of his body, the 
succession opened to heirs female successively, 

' and therefoie that the eldest sister succeeded 
as heir substitute on the death of G. 0. Cmi^ 
In^ V. Boswell, 2 Jur., N. S., 1005 ; 4W. E.752. 

4. Bequest of lesidue to A. and B. equally ; 
and in case they should be married at the time 
it became payable, to be paid for her separate 
use, “ and her receipt alone for the same to be a 
sufficient discharge.” There was a gift over to 
C. and B., in case A. and B. should die without 
leaving issue • — Held, that this case was an 
exception to the general rule, and that the 
gift over was confined to A. and B. dying with- 
out leaving issue in the life of the testator. 
Me Amtke, 23 Beav. 135. 

5, Bequest to four persons equally ; but in case 
any one should die leaving lawful issue, then 
to Ms sons at twenty-one, etc. ; but in case any 
of the four should die without leaving lawful 
issue, then his share should go to the others 
or other of them, and to A., and to the re- 
spective issue of such one or more of them, 
including A., as should die leaving issue, subh 
issue taking the respective shares which th^ 
parent would have taken if living. One of tjie 
four legatees died in the lifetime of tho testa- 


shoMd ^ ma jotit when trk without ever having been mnrried ; A, sqr- 

w hte Pf 7l^*eJestotux;-.Held,t|irt there was no 


that A, took an ahshlute interest in 
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a share of the deceased legatee’s bequest. 
Jolimto7h % Antrotm^ 21 Beav. 556. 

1. Gift over, after an absolute bequest, in the 
event of death without leaving issue surviving, 
construed, upon the context, such a death 
under twenty-one. Broihefto^i Bunj^ 18 
Beav. 65; 2 W. R. 46. 

A testator ga've his peisonal estate, and the 
produce of his real estate (which was to be 
sold on his youngest child attaining twenty - 
one) between his childien equally. Thcie was 
a gift over, if any child should die after the 
testator’s decease, without lc<n ing issue sur- 
viving him (omitting the woids under twenty- 
one ”) . There was a niainlenance clause, out of 
interest, and an advancement clause, out of 
capital, until the “ shaies should become pay- 
able and transfeiable,” and which rcferied to 
the time when the legatees would be absolutely 
entitled to receive, as being on attaining 
twenty-one. A child died after attaining 
twenty-one, without iea\ing issue : — Held, that 
his share did not go over, but belonged to his 
representative. Ib, 

2. A brother gave all his personal estate to 
his two sisters, one of whom was twenty-fi\e 
years old, and the other under that age ; and 
he diiected that the foimer should have the 
immediate contiol of her share, and the 
younger upon the age of twenty-fi\e years. 
And “in case of the death of either of my 
sisters before me, or before marrying and 
having children, the whole of the pioperty to go 
to the sur^ is or’’: — Held, that the younger sister 
who after the testatoi’s death attained twenty- 
five, but had not maiiied and had children, 
took, at twenty-five, an absolute and inde- I 
feasible interest in her shaie. Clark v. Ilenrif^ \ 
40 L. J., Ch., 151 ; 11 L. E , Eq , 222 ; 24 L. T., 
N. S., 256 ; 19 W. R. 819. Affirmed 40 L. J., 
Ch., B77 ; 6 L. R., Ok, 588 ; 19 W. E. 706. 

3. A father gave his residuary estate upon 
trust to be di\ided equally amongst all his 
childien in equal shares and pioportions, with i 
benefit of siirvhoiship in case of the deaths I 
of any of his children without leaving lawful | 
issue, his, her, or their respective cxecutois. I 
administiatois, and assigns: — Held, that 
death without issue meant death in the testa- 
tor’s hietime ; that theie was no implied gift 
to the issue of a child dying between the date 
of the wdii and the testator’s death ; and that 
the childien who suivivcd the testator took 
absolutely. Me SmaVuig^, Jolmson v. Smaling^ 
26 W, R. 231. 

4. By a will, made before 1838, a testator 
devised unto his seven childien, “ and their 
heirs for ever, the fee-simple ” of real estate ; 
and if either of his children should die leaving 
children, the share of him or her so dying to 
go to such children ; but if any of his children 
should die, and leave no child, the share of him 
or her so dying to go to his (the testator’s) 
sun Ivin g children and their heirs for ever. 
All the seven children survived the testator: — 
Held, that the word “ die ” must be construed 
to mean die in the lifetime of the testator ; 
and therefore that the seven children took as 
tenants in common in fee, Apsm v. Apseg, 

L L, H* 941. 

^ fe Be^duary bequest to two grand<^aughters 
of testator “in trust, till they come of age or 

[ flwf » tihe interest to be received in the mean- 

to them; but if one of them 

lulaiiW-.’™- 


should die before marriage, or twenty-one, 
then to survivor and her children ; but if both 
should die, leaving no issue, then I give them 
power to leave it by will as they should think 
proper.” One legatee married, and the other 
attained tw enty-one: — Held, that both acquired 
vested interests. Tkaekcray v. ICamj)so% 2 Sim. 
& S. 214. S. C. nom, Thackeray v. Momen. 3 
L. J., Oh., 89. 

6. A testator gave legacies to his two brothers, 
and directed that if either of them “ die in my 
lifetime” his legacy should go to his children, 
but the legacies were not to be paid till six 
months after his wife’s death. By a codicil 
reciting the effect of his will and the death of 
one of bis brothers, he directed his legacy to 
be held for the benefit of bis widow for life, 
and after her death the piincipal to be paid to 
her childien ; and he directed that if his other 
brother “shall die leaving a widow,” such 
widow should have an interest in the legacy 
gi\en him in like manner as he had diiected 
the legacy of the deceased brother : — Held, 
that the words “ shall die leaving a widow ” 
meant die in the testator’s lifetime, and that 
interest was payable from the death of the 
widow. JSbod v. Iloo^t 18 W. B. 88. 


LX. Gift Over on Death, before 
Legacy is Payable or Legatee 
Entitled in Possession. 

See also LVIII. ii, ante, 

I. Immediate G-iftSy 8101. 

IX, Mntwe Gifts after a Life Interest, 8102. 

Ill, Mguivalent W<?rds — 

titled in Possession! 8104. 

IT. Peeisions under Settlements and Testing 
of Portions. See Vested, Contin- 
gent, AND Eutdre Interests, HI. ii. 


I. IMMEBIATE GIFTS. 

7. A testator declared that the trustees of 

his will should stand possessed of the residue 
of the money to arise from his real and per- 
sonal estate upon trust, “ for all and every my 
first cousins-german, to be divided equally 
amongst them, share and share alike. And in 
case any of my said cousins shall depart this 
life before their respective shares shall become 
due or payable, leaving any lawful issue, I 
direct that such issue shall have the same 
share or shares of the same residue as his, her, 
or their parent or parents would have been 
entitled to if living.” The testator had several 
first cousins-german living at the date of his 
will, two of whom died in his lifetime; the 
others survived him. One of those who died 
left seven childien, the other left no Mue 
Held, first, that the words due or payable 
referred to the time of the testator’s death ; 
secondly, that the issue of the deceased cousin 
were entitled to their parent’s share ; thirdly, 
that the share of the cousin v^ho died without 
issue did not lapse, Coort v, Wmdm*, 8 dur. 

770. 

8. A. bequeathed pecuniary legacies to two 

47 " 
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nTOliews and a niece by name, if they stir- 
vived him and attained twenty-one, when the 
nephews’ lesjacies wete to be paid. In case of 
the death of either of the nephews, or of the 
niece, leaving issue, such issue to take the 
parents’ legacy as the parents should by will 
appoint 5 but in case of the death of either of 
the nephews or the niece before his or her 
legacy became payable, the legacy to go to 
the feurvivois. During the minorities of the 
legatees the trustees were to apply the income 
of the legacies for their maintenance and 
education. The legacy of the niece, and any 
share she might acquire by the death of her 
brothers, or either of them, were to be settled 
for her separate use : — Held, that the word 
paid miist be construed as vested, or payable, 
and that the executory gift to the issue would 
take etect in the event of the parent dying 
after attaining twenty-one. Martlneam v. 

8 Be G. M, k. G. 328. 


IL EBTTOE GIFTS AFTER A EIFE 
INTEREST. 

1. A testator gave stock to trustees, to be 
divided after the death of the two persons 
who had life interest in it among A.,B., 0., D., 
and E., in equal shares ; and he directed that, 
if any of them should die without issue, be- 
fore their respective shares should become 
payable, the share of him, her, or them so 
dying without issue, should go to and be 
equally divided among the suivivor and sur- 
vivors of them. A. died, leaving issue, vho 
weie living at the time iSxcd fur the distribu- 
tion of the fund ; then B. died, leaving a son, 
who died without issue before the peiiod of 
distiibution ; shortly afterwards, and also be- 
fore the peiiod of distiibution,C. died without 
issue "Held, that B.’s personal repiesentatives 
, were not entitled to any portion of the fund ; 
that the one-third of B.’s share, which on the 
failure of her issue survived to 0., did not, on 
0,’s death, survive to the other legatees, but 
was transmitted to her personal representative ; 
that the words “ survivor and survivors ” weie 
to be construed in their natural sense, and not 
m equivalent to ** other and others,” so that 
no part of the shares of B, and C. went over 
to A,'s personal representatives. Cron^der v. 
mrnie, 3 Rus*^. 217 ; 7 L. J., Oh., 93. 

2. Beal and personal estate were given upon 
trust, during the life of A., out of the income, 
to pay A. 2001 a year, and one-third of the 
residue to B. ; and on the death of A., to sell 
and pay one-third to B., then a gift over, on 
the death of B., before his share should “ be- 
come due and payable.” B. died in the life 
of A. I— Held, tlmt the gift over took effect. 

V. Cfmhell^ 30 Beav. 577. 

3, A husband by his will gave his real and 
I Phonal estate to trustees upon trust for his 

wife for life, and then to stand possessed of 
the same for all and every of his chihlren, 
aluace and share alike, until his youngest child 
sljould attain the age of twenty-one, and upon 
his Yomigcst child attaining such age, then 
up.jn trust fv>r all his children, sh<»rc and share 
, Jalikc, He then directed that if any of his 
I'olihdren sliould die before his, her, or their 
islitare or shares f-hould become transferable 
payable, without leaving issue, then the 


share or shares of the child or children so 
dying should go oyer to the survivqrs ; but in 
case any of his children should die before his, 
her, or their share or shares should become 
payable, leaving issue, then the trustees weie 
directed to transfer and pay the share or shares 
of such deceased child or children unto his, 
her, or their issue, share and share alike, when 
they should attain twenty-one Held, that 
the substitutional y gift to the issue of deceased 
children was siiiSoient to divest the share of 
a child who attained twenty-one, but died in 
the lifetime of the testator’s widowr, the tenant 
for life. Ml v. Chell, 23 W. B. 252. 

4. Gift of lesidue in trust for wife during 
widowhood, remainder among five children or 
the survivor at such age as wife should appoint, 
in default at twenty-one ; but share of child 
dying before it should become payable, to issue 
of child : — Held, that the issue of a child who 
attained twenty-one and died in the lifetime 
of the wife was entitled. Hind v. Selhj^ 22 
Beav. .373. 

5. The rule mHni 2 )eT 0 T v. llolfe (1 Ves. 208) 
applies to the will of a person in loco parentis. 
The Court will apply this rule in cases where 
the language of the testator does not necessarily 
imply an intention to benefit children dying 
before the tenant for life. JaeJison v. Homr, 

4 N. E. 130. 

6. Testator bequeathed 10,000?. in trust for 
bis son, J, L, 3., for life, remainder in trust 
for the children of J. H. J. when and as they 
shouldattain twenty-one, as tenants in common, 
and if any of them should die before their 
shares became payable, leaving issue ; but if 
any of them should die before their shares 
became payable, leaving no issue, their shares 
to be paid to the survivors at the same time 
as the oiiginal shares should become payable ; 
and if J. £. J. should have no child, or having 
such, they should all die under age and with- 
out issue, then the trust fund to sink into the 
residue, which the testator gave to two of hi« 
other children. J. L. J. had four children, 
all of whom attained twenty-one. One of 
them died in Ms lifetime without issue: — 
Held, that “ payable ” meant “ attain twenty- 
one,” and, consequently, that one-fourth of 
the fund vested in the deceased child. Jems 
V. 10711% 13 Sim, 561 ; 13 L, J., H. S., Oh., 16 ; T 
Jur. 786, 

7. A testator devised his real estates to Ms 
widow for life, and after her death directed 
the executors to sell, and divide the proceeds 
equally between his seven children ; the shares 
of his three sons to he vested in them respec- 
tively when and as they should attain twenty'^ 
one, and the shares of his four daughters to 
be vested interests in them when and as they 
attained that age or were married. BqrMg 
the minorities of his children, their 

were directed to be invested and applied 
their maintenance and advancement. Jn nafe 
any of the children should die leaving issue 
lawfully begotten be fore the share of such 
child or childien so tiding as aforesaid shall 
become due and payable,” the share was to 
be equally diviclod *■ amongst all the issue of 
such child or children as and when such issue 
Sfiall attain the said age of twenty-one years 
the interest of such child’s share so dying, 

, leaving issue, to be applied for the advance- 
'ment, etc., of such issue daring minority. E.,i. 
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one of the testator’s daughters, married and 
died. the ^lifetime of the testator’s widow, 
leaving an infant child, and having assigned 
her share by way of moitgage Held, “that 
the words due and passable did not postpone 
the vesting of the shaie until the death ot the 
tenant for life, and that E.’s assignee was 
entitled, and not her infant daughter, under 
the gift over. JlendJiam v. % L. B., 

Eq , 396 ; 15 L. T., N. S„ 130. 

1, A testator, after giving all his real and 
personal estate to trustees, upon tiust after 
payment of debts, funeial and testameutaiy 
expenses, to peimit his wife to receive the 
rents of the realty and enjoy the personalty 
for her life, she maintaining his son E. during 
his nainoiity, and after his decease to the use 
of the testator’s sons T., J,, and E , as tenants 
in common, subject to the payment of 2002. to 
each of his daughters H. and M. at the espira- 
tion of six calendar months after the decease 
of his wife, provided that if either or both of 
his said daughteis should happen to die in the 
lifetime of his wife, or before their respective 
portions became payable, leaving lawful issue, 
such issue should have the portion of the 
parent so dying. H., one of the daughters, 
died in the lifetime of the testator’s widow, 
unmariied ; and upon the question whether 
the legacy of 2002. given to her was vested 
or not : — Held, that it was vested. Willdnson 
Y. Chamterlabt^ 3 W. E. COl. 

2. A testator, by his will, bequeathed an 
annuity to his daughter, and directed that 
after her death the tiu^tees should hold 2,0002., 
part of the fund set apart to secure the 
annuity, upon trust to pay and divide the 
same unto and equally between the child and 
children of the daughter as and when they 
should respectively attain twenty-one, and in 
case any of the childien should die before 
their shares should become “ payable as afore- 
said” without leaving issue, the share or 
shares of him, her, or them so dying should 
be paid to the survivor or survivors of them, 
equally if more than one, and if but one, the 
whole to that one, with power for the trustees, 
during the respective minorities of the chil- 
dren, to apply the income of his, her, or their 
expectant share or shares towards his, her, or 
their maintenance and education. And if all 
such children should die under twenty-one, 
without leaving issue, the fund was given 
over : — Held, that the children’s shares abso- 
lutely vested at twenty-one, and were not 
divested by subsequent death without issue 
in the lifetime of their mother. Paftndge v. 
JUylk, 17 h. E., Ch. H., 835 ; 44 L. T. 737 ; 29 
W. R. 820. 

A testator ^ave the interest of a fund to 
Ills widow for life, with a power of appoint- 
ment amongst all his children, and in default 
of appointment amongst all such children, 
with a gift over to the widow, in case all the 
children should die before their shares should 
become payable. The widow appointed the 
fund^toher two children, one of whom died in 
j / her lifetime :*^Held, that the survivor took the 
^ whole fund. JBkUjield v. Mdori, 2 Sim. 854. 
If 4. Testator directed Ms exeeutors to pur- 
: ; .chase out of his residuary estate a certain 
; ■ - , sum of stock, etc., to pay the dividends to his 
: ‘ wife' for her life, and after her death to divide 
between snch of his three daugh- 

' 'l' 
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ters as should be then living. Provided, that 
if any one of them should be then dead, or 
should afterwards die before her share should 
become payable or divisible, leaving a child or 
children, that share should go to such child or 
children. The testator’s wife died in his life- 
time ; one of the daughters died three months 
after the testator: — Held, nevertheless, that 
she had a vested interest in one of the shares. 
Collins V. 3f(iq?7ierson, 2 8im. 87, 

5. A testator gave his real and personal es- 
tate, after paying four annuities, to one for 
life, and after his death, he directed Ms per- 
sonal and the produce of his real estate to be 
divided amongst the children of A. living at 
the testator’s death, when the youngest at- 
tained twenty-one, if the annuitants should be 
then dead j but if not, then his tiusteos were 
either to invest it and pay and apply the 
residue of the income in the maintenance, 
etc , of the children, according to their discre- 
tion, or accumulate, such accumulations to be 
paid, after the death of the surviving annui- 
tants, With the oiiginal shares. There was a 
gift over in the event of the death of any 
child who should become entitled to a dis- 
tiibutive share before his share became pay- 
able. One of the children predeceased an 
annuitant:— Held, nevertheless, that the be- 
quest was vested, and that the gift over did 
not take effect. JButterworth v. IX<iTwy\, 9 
Beav. 130 ; 9 Jur. 999. 

6. Personalty was given to parents for life, 
with remainder to all their children equally, 
the shares to be paid at twenty-one or mar- 
riage, unless in the lifetime of the parents, 
in which case payment was to bo made on the 
deatli of the survivor. There was a gift over 
on the death of a child before becoming en- 

: titled to payment. A child attained twenty- 
one, but died in the lifetime of her parents : 

— Held, that the gift over did not take effect. 
Re Williams, 12 Beav. 317 ; 19 L. J., K. S., Ch., 
46; 13 Jur. 1110. ’ 

7. Devise of real estate, to bo sold after the 

death of tenant for life, and bequest of specific 
sums out of the produce to several grand- 
children and a child, and of the residue to 
other children, to be respectively paid at 
twenty-one or marriage. “ But if any of my 
said^ childien or giandchildren shall happen 
to die before the time of such legacy becoming 
due and payable, then I give and bequeath 
the shaie or part of such share of niy child 
or children, or grandchildren, so dying, unto 
and among those that shall be tlien living, 
share and shaie alike.” Two of the children 
died before the testator. Their shares are to 
bo divided among the other children and 
grandchildren equally. Another child and a 
grandchild, having survived the testator and 
attained twenty-one, died before the tenant 
for life. Their sbmes transmissible to their 
representatives. Ko implication that the 
survivorship was to take place, amongst the 
children and grandchildren distinctly, Crotn 
the equality oi legacies, or from the beqheel 
to each class being made by distinct i 

WMeT V. Mai%^ 1 Jac. & Walk. 1. 

8. Trust by will subject to an interest for 

life, to pay and transfer to the testafcoPs 
nephew and nieces equally at twenty-one, 
Ydth survivorship, ^ in case any should die' ;!' 
before his or tneir shotdii becc|hi.e|| : 
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payable, and a limitation over in case all 
sbonM die, etc. Vested inteiest at the a(?e of 
twenty-one, before the death of the tenant for 
life. MtilUfax v. Wikmi, 16 Ves. 171. 

Trust 1o pay the dividends of stock to the 
testatrix’s niece for life, and after her death 
to divide the capital among the brothers and 
sisters of the testatrix, and in like manner to 
the survivors or siuvivor of them ; the share 
of those who died in the life of the niece 
passed to their representatives. Xb, 

1, A testator gave real and personal estate 
to trustees on trust, after the death of a tenant 
for life, to sell and convert into money, and 
**to pay and divide the moneys arising there- 
from among” eleven persons named equally, 
as and when they should respectively attain 
twenty-one, with a gift over of the shares of 
any of them who should die “before such 
legacy, or share, or any part thereof, should 
become payable.” All of them survived the 
testator, and attained twenty-one, but some of 
them died before the tenant for life ; — Held, 
that “payable” was equivalent to “vested,” 
and that the gift over did not take effect. 
Mmio% V. 39 L. J,, Oh., 688 ; 10 L. E., 
Bq,, 224 ; 18 W. II. U46 ; 23 L. T., N. S„ .834. 

2. Where there is a gift for life, followed 
by a gift in remainder, which Is to vest 
upon the attainment of a particular ago, or 
any other event personal to the legatee in re- 
mainder, with a gift over in the event of 
the latter dying before the legacy is payable 
or receivable, or vested in possession, or the 
like, in any form of expression that signifies 
“paid” or “received,” all such expressions 
are to be read as equivalent to “ vested,” and 
refer to the pciiod at which the piopcrty is 
to vest. Wfst V. 3fUl(n\ 37 Xi. J., Ch., 42.‘i ; 6 
L. B., Bq,, 59; 18 U T., N. S., 429 ; 16 W. R. 602. 

A testator bequeathed his personally to 
trustees, to invest the same and pay the income 
to his wife, until his daughter should attain 
twenty-one, and as soon as she should attain 
that age then to call in all invested moneys, 
and divide the same between the daughter 
add Ms son ; and in case of the death of either 
without issue before their respective estates 
or interests should be received, then to pay 
the estate^ or interest of him or her so dying 
to the survivor. But in case of the death of 
cither previous to the time aforesaid leaving 
issue, then to such issue, with other remainders 
over. By a codicil, he directed the invest- 
ments and payments to his wife to be continued 
during her life, though she might live beyond 
the daughter's attainment of the age of twenty - 
one ; and, reciting that his son was dead, he 

f ave the share and interest, which he would 
ave taken, to the daughter, to be paid and 
applied along with her own. The daughter 
aurvived the testator and attained twenty-one, 
but died in the lifetime of his wife, leaving a 
, bhild .‘—Held, that the daughter took an abso- 
‘ , lute vested interest in the fund on attaining 
ty-pne, which her death in the lifetime 
i wife did not divest in favour of the 
t the bther persons entitled over. 1^. 

^ f i ^ 


before becoming entitled to payment. He 
Williams, 12 Beav. 317 ; 19 L. J., Ch 
46; 13 Jur. 1110. 

Trust of a sum of consols for all and 
every the children of A. and B., the shares of 
sons to be paid, assigned, oi transferred to 
them at twenty-one, and the shares ot daugh- 
ters at twenty-one or marriage, unless such 
respective times of payment should happen in 
the lifetime of A. and B., or the survivor, ir 
which case the same should be paid, assigned 
and transferred immediately on the death oi 
survivor of A. and B. ; and in case any of the 
same children should happen to die before he 
or she should become entitled to the pay^ment, 
assignment, or transfer of his or her share, 
then the share of the party so dying should 
be iiaid, etc., to the survivors or survivor who 
should become entitled to have their, his, or 
her shares or share paid, assigned, or trans- 
ferred to them, him, or her, as aforesaid: — 
Held, that a child who attained twenty-one, 
hut died in the lifetime of A. and B., was 
entitled to a share, and that the benefit of the 
trust was not confined to children living at 
the period of distribution. Ih 

4. A testator gave the residue of his estate 
upon trust, to pay the interest to Ms widow 
during her life for her separate use, and after 
her decease to pay the principal to 0. for her 
own use, and to be at her own disposal, but if 
0. should happen to die leaving any child 
living at her decease, then to such child or 
children ", and if she should happen to die 
without any child living at her decease, then 
to D. and E. ; but if either of them should dio 
before they should become entitled to receive 
the fund, then he gave the whole to the 
survivor, and if they should both die in the 
lifetime of his widow then he gave the whole 
to his Wife absolutely. C., having survived 
the widow, was entitled to the residue 
absolutely. J)a Costa v. Kdr, 3 Paiss. 360: 5 
L. J , Ch., 161. 

5. Testator, having a power to appoint by 
deed or will, executed a will, and afterwards 
a deed, and then a codicil to his will. By 
his will he appointed four denominations of 
land to his four sons, giving one denomination 
to each and his heiis, “to go to them im- 
mediately after the death of his wife, and in 
case of the death of any or either of his said 
younger sons before he or they should be 
respectively entitled theieto,— then the pait 
or share of him or them, so dying, to go to 
and he divided amongst the survivors equally, 
share and share alike ” By the deed he partly 
displaced the appointment contained in his 
will, and appointed to his third son and Ms 
heirs the denomination of land given by his 
will to his fourth son, leaving the latter 
without provision; then, by a codicil, he 
appointed to his fourth son and Ms heirs 
another denomination of land “instead of” 
that given by his will Held, that the words 
“and in case of the death of any or either of 
his said younger sons,” etc., referred to the 
event of the death, not of the testator* but of 
his wife. Held, also, that althoug?h the 
appointment by the will would have been 
subject to the clause of survivorship, the 
appointment by the codicil was absolute tci 
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Wal. 615 • and the decision was affiimed, S. C. 
1 Dr, & Wax. 498 ; where, however, it W’as held, 
that the period of vesting was the death of 
testator, not of tenant for life. 

1. Entitled construed as entitled in posses- 
sion. ^ Turner v. Gohset, 34 Beav. 593. 

Subject to prior life and possible absolute 
interests, there was a bequest of a portion of 
the residue to A., with a gift over to his 
children or other issue, in case of his decease 
before he should become entitled: — Held, 
that this meant entitled in possession. Ih. 

2. The will of the testator in this matter 
contained a bequest of 25,000^. to trustees, 
upon tiust to invest the same, and to pay the 
interest to his daughter for life, and from 
and after her decease to pay the piincipal 
unto and amongst all hei childien equally, 
share and share alike, if moxe than one, and 
their respective executois, administiatois, and 
assigns : and if but one, to that one, his or her 
executors, administrators, and assigns, “on 
the respective attainments of such children to 
the age of twenty-one years, beino sons, or on 
their respective attainments to that age or 
days of marriage, being daughters;” the 
interest of their lespcctive shares from time 
to time, until their respectively becoming 
entitled to the principal, to be applied in 
their respective maintenance; and m case 
any of the children of his said daughter 
should happen to die before being entitled in 
possession to his, her, or their share or shares 
undei the wdll, the shaie of the child so dying 
was to go to the sinvivois orsiuvivor of them. 
The daughter had two children only who 
attained twenty-one, the lest having died 
under age, and unman ied. One of these two 
children survived the testator, but died in tbe 
lifetime of her mothei : — Held, that the gift 
over did not take eSeot, but the personal 
repiesentatives of the deceased child were 
entitled to her shaie. Me Yaiee^s Trusts, 21 
h. J., N. B., Cb., 281 ; 16 Jur. 78. 

3. Bequest of personal estate to A. for life, 
and after her death to the testator’s brothers 
and sisters; but if any of the brothers or 
sisters should die before they became entitled 
to their shares, the shares of them so dying 
to go to their children. The testator left five 
brothers and sisters; two of whom died in 
the lifetime of A.: — Held, that the word 
“entitled” had reference to the death of the 
testator, and not to the death of A., and that 
the shares had therefore vested absolutely in 
the brothel s and sisteis, and that the repie- 
sentatives of each of them who had died were 
entitled to a fifth of the fund. Senierson v. 
Ilemrimt, 2 De G. A: Sm. 492; 18 L. J., N. S., 
Ok, 40; 12 Jur. 848. 

4. A gift over, after a tenancy for life, on 
death “without becoming entitled to the re- 
ceipt of the trust moneys,” construed “ with- 
out attaining a vested interest.” Sayidard 

V. James, 28 Beav. 523; 6 Jur., H. S„ 689; 8 

W. B. 676; 29 L. J., Ck, 822. 

A testator gave to trustees shares in his 
residuary estate for the benefit of his daughters 
for life, and after their death for their chil- 
dren, to be equally divided, and to be “as- 
l^igned and paid,” tbe shares of sons at twenty- 
tlqei the shares of daughters at twenty-one or 
maifiiage j but if eitl er should die before his 
^hare became “payable,” and in case 




her daughters or either of them should die 
without issue, or leaving issue, allot them should 
die without becoming entitled “ to the receipt 
of the trust moneys,” then over : — Held, that the 
shares of childicn vested at twenty-one or on 
mariiage, and that they took an interest in 
the fund absolutely, and that the gift over 
did not take eHect. Ih. 

5. The testator gave all his real and per- 
sonal estate to trustees, upon trust to sell 
and invest, and set apart a sufficient sum to 
pioduce an annuity to liis widow for her life, 
and that the trustees, during the life of his 
wife, should stand possessed of the residue of 
the moiety arising from such sales, and after 
the decease of his wife of the whole of suck 
moneys, upon trust to pay and divide the same 
unto and equally between and amongst all 
and eveiy his children as and when they 
should respectively attain the age of twenty- 
one yeais, and to their several and respective 
executors, administratois, and assigns ; but in 
legard to such of Ms childien as had already 
attained the age of twenty-one years, he 
directed that the shaie or shares of such chil- 
dren should be paid to them respectively at 
the expiration of twelve months after the 
decease of his wife ; but in the event of the 
decease of any oi either of his said children 
befoie he, she, or ihe> should have received 
01 become possessed of their shares, leaving 
issue, that the share of the child so dying 
should go to the children of such child on 
their attaining twenty-one; and on failure 
of issue ot any of his (the testator’s) sons or 
daughters, then the shaie of such his sons 
or daughters should go to such of his (the 
testatoi’s) children as should be then living; 
— Held, that the children of the testator who 
had attained twenty-one at the date of the 
will took vested interests in their shares, liable 
to be divested in the event of their dying 
befoie the widow, but that they were entitled 
to leceive the int surest of then shares in the 
meantime, and that the children who had 
attained twenty -one since the date of the will 
were entitled to an immediate tiansfer of their 
shaies, except as to the fund appiopiiated to 
the widow’s annuity. Mammell v. QilUm, 16 
L. J., N. S., Ch., 35 ; 9 Jur. 704. 

Constructlm oj word Entitled'* in clauses 
excluding younger children J] See Yootobr 
Children, YIIL 


LXI. Gilt Over on Death before 
Actual Beceipt of Legacy or 
Distribution of Estate. 

See also LYIII. ii. ante, 

6. Legacy out of a fund in the Indies given 
over in case of death of legatee before he 
might have received it, vested from death of 
testator, Itaiehem v. Uanningim, 1 Ves, J. 
366. 

7. Where there was a gift over in the event 
of a legatee dying “ before receiving his legacy,” 
and a legatee died after the petiqd contem- 
plated for payment had arrivecl, but without 
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receiving the legacy, by reason of a suit having 

been instituted, and the money paid into 
conrtr—IIcld, that the gift over did not take 
elleot, Wldiing Forces 2 Beav. 571 ; 9 L. J., 
N«B.,Ck,345. .... 

1, A testator bequeathed personal estate in 
tnist to pay the proceeds to his widow for life, 
and after her death to divide the capital 
between his brotheis A, and B. and bis sister«v 
a and B. He declared, that in case any of 
them should die in his lifetime, and before 
they should have recehed any benefit fiom 
the bequest, then the shaic of him or her so 
dying should be divided among Ms or hei 
respective children. A. survived the testator, 
and died in the lifetime of the tenant for 
^ life, having bequeathed his shaie : — Held, that 

««and’^ could not be read <«or,” and that on 
the death of the testator the share of A. was 
absolutely vested in him, and transmissible 
by his will. 2 L. K., Eq., 400 ; 

14 W. li 728 ; 15 L. T., H. B., 51. 

2, A residuary bequest upon the whole will 
vests only as the property is received; — Held, 
therefore, that the representatives of a de- 
cewed residuary legatee are entitled only to 
that part which was got in before his death. 
0iUhU V. Harman, 6 Yes. 159. From this 
decree, plaintiff appealed, when Iho Lord 
dhancehor reversed that part of it which 
declixes that the residuary property vested 
only as it was converted into money, his lord- 
ship holding, that such an Intention, though, 
if clearly expiessed, must, notwithstanding its 
baconvenience, be executed, was not the true 
construction of the whole \\ ill, and it is not to 
be collected unless clearly expressed. S. C. 
11 ?es. 489. And see I mm v. Mitchell, fi 
Yes. 461. 

* 3. Devise to the testator’s wife for life, and 

as soon after her decease or refusal to release 
dower as conveniently might be, upon tiust 
to sell and divide the produce between five 
nephews, at such time as the sale should be 
OompleW, if then living, if any should die in 
hcrllfo, or before the sale should he com- 
nlolod, share to his children, if none, to 
the stmdvors : the interests not vested till the 
•i ale* Miwm v. Mwin, 8 Yes. 547. 

4* Devise upon trust, by moitgage, or out 
» of the rents and profits, to pay debts, and 
afterwards to raise portions for the testator’s 
daughters, **such portions to become due, 
aid be considered as vested at the expiration 
of two years next after my decease, if my 
^ debts shall then be paid,” This is a condition 

peoedent to the portions becoming vested; 
^K| and one of the daughters having died while 
, I her portion remained unpaid, upon a question 
1 1 i her representative and the persons 

R ^ ; 5 ^ i ;iriu> be entitled in the event of the 
1^! |‘r V* ' not having become vested in her Hfe- 

L'li i’ ’ Inquiry was directed as to the time 

dwts were, or might have been paid. 

1 Meri?, 422. Bee 11 

5. A gift over of a legacy, in case the legatee 
V ‘ ■ ' ■ should die before the actual receipt of it, 

^ ' ’ U in law% if the beque-st is immediate. 

'• ^ MmUjt' V. MartlUj 12 Jur.. H. S., 889 ; 85 L. J., 

‘ . ;c^*^ m ^ 14 L. T., K S.. 129. ' 




his nephews and nieces should on their decease 
severally be divided equally between sitch of 
their childien as might survive them, and if 
either or any of his nephews and nieces died 
befoie him, or befoie they should have actually 
received what was to go to them, their share 
should be divided equally between their chil- 
dren, and, in default of children, between his 
nephews and nieces -Held, that the nephews 
and nieces who survived the testator took 
absolute interests. S. C. 2 L. B., Eq., 404; 

12 Jur., K. B., 889 ; 35 L. J., CM, 679 ; 14 
W. B. 986; 15 L. T., K. S , 90. 

6. Wheie a testator directed the trastees of 
his will to pay a sum of money, and a share 
of his residue*, to a legatee, but in case the 
legatee should die before the propeity was 
“actually paid or payable,” then to hold it 
for other parties . — Held, that on the death of 
the legatee three months after the testator 
without any actual payment having been made 
to him, the gift over took effect. Whitmayi v. 

Aiflm 2 L. B., Eq., 414; 12 Jur., N. B., 830; 

14 L. T., H. S., 248. 

7. Testator gave personal estate, outstanding 
on securities, to his wife for life, remainder in 
a moiety to six of his children ; provided that, 
if any one died before receiving his or her 
share without leaving lawful issue, it should 
go over. One of the children died after the 
wife’s death, before the securities were realised 
and the produce divided; — Held, that the 
ju'oviso contemplated the time when the chil- 
dien should be entitled to receive their shares,, 
not the time hctual payment; and that 
the representatives of the deceased child took 
a share, lie Beigsm's TmBt, 1 Drew. 440. 

8. A testator bequeathed to his executors 
the residue of his ready money, and money at 
interest that should be due and ovying to him. 
at his decease, upon trust, to receive and get 
in all his said moneys, and after paying certain 
legacies, to divide the remainder unto and 
between all his nephews and nieces who 
should be then living; and in case of the 
death of any of his nephews and nieces before 
receiving their respective shares, then the 
share of him or her so dying to go to the 
survivors. The testator, by a codicil which 
he directed should be annexed to and form 
part of his will, bequeathed to his wife all his 
real and personal estate and effects, of what 
nature or kind soever, which he should be 
possessed of at his decease, to hold and enjoy 
the same during her life Held, that the gift 
to the testator’s nephews and nieces was a 
specific bequest, and no life interest in that 
fund was given to the widow; that the legacies 
vested in the nephews and nieces at the de- 
cease of the testator, subject to be divested 
upon the death of any of them before the 
expiration of twelve months, the usual perxod 
allowed for payment of legacies ; and that the 
daughter of a niece who died within a year 
was not entitled to her mother’s share. Me- 
A<rT 0 wsmitk\^ Tntsts, 29 L. J., Ch., 774 ; 6 Jur.,. 

K. S., 1231; 8 W, B. 555. And see S. C. on 
appeal 2 He G. F. k J. 474 ; 30 L. J., CM, 148 ; 

7 Jur., H. B., 9; 9 W. E. 258. 

9. A testator gave his real estate and the 

residue ol his personal estate to trustees, upon |j 
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and testamentary expenses, and subject thereto 
and to tile payment of an annuity, to divide 
the residue of the tmst moneys into six equal 
parts, among two nephews and four nieces of . 
the testator named in the will. He directed 
that the shares of the nephews should be paid 
to them as soon after his death as possible. 
He directed that the trustees should^ invest 
the shares of the nieces and pay the income 
thereof to them for their separate use. He 
directed that, in case any of his nephews 
should die before him, or before the division 
of his estate as befoie directed, his ^share 
should go over. And there wms a similar 
direction with regard to the share of any of 
the nieces who should die hefoic him, or 
before tbe division of his estate as before 
directed :~-Held, that the “division” of the 
testatoi’s estate meant the expiration of twelve 
months from his death, and that the shaie 
of one of the nieces, who suivhcd him but 
died within that period, went o\er. 
ColUson, CoUlson v. Bar'ber, 12 L. E., Ch. D„ 
834 5 48 L. J., Ch., 720; 28 W. E. 391. 

1. Bequest of share of residue to K. and G., 
“but in case K. shall die before be shall 
actually have received the whole of Hs share 
and without leaving issue living at his decease, 
then and in such case, and whether the same 
shall have become due and payable or not, 
such part or parts as he shall not lia\e actually 
received to be paid to G.” K. died unmaiiied, 
without ha’^ing receded any share of the 
residue: — Held, that the gift o\er was not 
void for unceitaintv, but took effect. Johnwn 
V. Crooh, 12 L. E.,''Ch. D., 639 ; 48 L. J., Ch., 
777; 41L.T. 400; 28 W. E 12. 

2. Where a legacy is absolutely yested it 
cannot be divested by a subsequent gift over 
in the event of the legatee dving before he 
has received the legacy. BM v. Badmie\ 
13 L. E., Ch. B., 617; 49 L. J., Ch., 178; 42 

116; 28W. E. 882. 

A testator gave his lesiduary estate in trust 
for all his children who should attain the age 
of twenty-one years, as tenants in common, 
but so that they shoald not be entitled to 
receive their respective shares until the young- 
est child attained the ago of twenty-one years, 
unless the trustees of the v ill should in their 
discretion consider it proper that the shares, 
or any of them, should be paid ; and the testa- 
tor directed that in case any child should die 
before the youngest attained the age of twenty- 
one years and without having actually recched 
Ms share, then that share should go over to 
the other children: — Held, that each child 
on attaining the age of twenty-one years 
acquired an indefensibly vested inteiest in Ms 
share. J&. 

Me Arfowmiith^s TntsU (2 Be G. E. & J. 474) 
observed upon, and Jolimon v, CtooIh (12 L. E., 
Ch. B., 639) not followed. U. 

3. Bequest of proceeds of real and personal 
estate (directed to be converted with power 
of postponement) on trust for the testator’s 
three sons and daughter equally, the daughter’s 

^ j share to be retained for her separate use for 
life, and after her decease for her children; 

I miih a direction in the event of any child of 
^ thq testator dying before the testator, or before 
' 1 1 exeention of all or any of the trusts of the 
, ' ' will, leaving issue, to pay to the issue of ^uch 
fill pSHd, the share wMch t!hoit parent 
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would have taken if living. The three sons 
having survived the testator wmre held to bo 
absolutely entitled, the gift over on death 
before execution of the trusts being void for 
uncertainty. v. Crooh (12 L. E,, Ch. 

B., 639) disapproved. MoberU v. YoiBe, 49 
L. J., Ch. 744. 

4. A testator gave each of four persons a 
fourth of the proceeds of his residue, and in case 
of the death of any legatee before the final 
division” of his estate he gave that legatee’s 
share over. One legatee died more than a year 
after the testator but before the estate had 
been distiibutcd: — Held, that his^peisonal 
representatives were entitled to his fourth 
shaic. Me Wxllihu, Spencer v^ Buehvorili^ IS 
L. E., Ch. B., 634 ; 60 L. J., Ch., 774 ; 45 L. T. 
244 * 29 W. E, 911. 

Johmon v. Crooh (12 B. E., Ch. B,, 039) 
approv ed. Tb. 

5. A testator, in case of the death of any of 
his children without leaving issue, before paj^- 
ment of any part of reversionaiy legacies, 
directed such parts to he divided among the 
others and other of them, and in case of the 
death of a child leaving issue before such pay- 
ment, he diiectcd such parts to be divided 
among the childien of such child Held, first, 
that “ payment ” reieired to the time when the 

I shares given over became pa;>able, and the 

! gift over was not void for unceitaxnty ; 
secondly, that “ otlicrs ” meant children other 
than those who had died without leaving issue ; 
thii dl 3 q that the gift over applied to accrued 
as well as oiiginal shares. Me Arroxtmuit/ds 
Trmts (29 L J., Ch., 774 ; 2 Be G. F. & J. 474) 
approved and followed. Hutelm7i v. 
mgioii (1 Yes. 366) and Marim v. Martin (E 
L. E., Eq., 401) distinguished. Mubh v. Pad* 
wicli (13 L. B,, Ch. B., 517) disapproved. 
Jo7mso7i V. Croolf (12 L. E., Ch. B, 639) 
approved. Me C/iaston v. Seage^ 18 

L. B., Ch. B., 218 ; 50 L. J., Ch., 716 ; 45 L. T. 
20 ; 29 W. E. 77S. 

6. Frederick Hobson, the elder, by his will, 
gave to three trustees (one of whom was his 
eldest son William) all his real and peisonal 
property, which included the propiietor- 
ship of a newspaper, on trust, to cairy on 
the new’-spaper dining the life of his wife, 
and they were annually to set apart and 
invest one-fourtli of the profit of the paper 
as a reserve fund io meet emergencies, 
and to divide the remaining three-fourth 
parts of the profits of the same, and the 
income from his real and personal estate, 
into six equal parts for his wife and five 
children (all specially named), and in case 
of the death of any such child during 
the life of the wife, to i3ay the share of 
drat child to the lawful issue of that child, 
or if none such, equally among the sur- 
vivors of his children. And, after the 
decease (“or during her life if she and the 
majority of my children, and my trustees, 
shall deem it proper and expedient so to do)^ 
at the sole discretion of my trustees,** to 
sell the real and personal estate and the news- 
paper, and divide the proceeds among the 
wife and children, bringing in the amount 
of the reserve fund as part; the shares 
to he for their absolute use and benefit im^ 
mediately after such division. He declared 
that, “ in case, under the abof e clause, it 






8108 


WILL—Gift Ovee on Death before Legacy is Vested. 


be agreed, or my trustees shall decide to sell ” 
the paper, aad if any of his sons should wish 
to carry on the same, such one should be 
entitled to purchase it at 5002* less than the 
market price. Till all the property was sold 
the trustees were to apply the income of the 
part unsold in the manner before expressed as 
to the income of the real and personal estate. 
The will also contained a provision that “ in 
case any of my children shall survive my wife 
and die before he or she shall have received his 
or her share of my trust estate and without leav- 
ing lawful issue,” then that such share should go 
over:— Held, that these w^ords imposed on the 
trustees an absolute trust for sale, not merely 
a power of sale, and that the discretion given 
to them referred only to the time and manner 
of selling to the best advantage. Mimrs v. 
MUison, 35 L. T., H. S., 1 ; 25 W. R. 27; 1 
L E., App, Oas„ 428 ; 46 L. J., Ch„ 2. 

Held, also, that the word ** received in the 
divesting clause must be taken to mean 
** became de jure receivable,” and that the 
shares vested indefeasibly immediately on the 
death of the widow, and (there being but 
three children of the testator then surviving) 
that William Hobson took an absolute vested 
interest in an equal third part of the testator’s 
real and personal estate, including the news- 
paper. Ih 

1. A testator gave to his wife the rents and 
interest of all property for her life, but still 
giving her liberty to sell and dispose of the 
whole or any part of the property if she 
should think propm* so to do ; and he directed 
that all his property remaining at lier death 
should be divided into two equal parts, one 
moiety among six poisons, and the otlier 
moiety among three, but that if any of the 
nine legatees should die before receiving tlieir 
share, having no child, sucli legatee’s share 
should ho equally divided between the other 
legatees : — Held, that the widow took only a 
life interest in the property. JRose v. 2?oree, 21 
U T., K. B., B49 ; 17 W. E. 1077. 

Held, also, that none of the legatees to 
whom one moiety of the property was be- 
queathed were entitled to share in the other 
moiety, Ih 


.m, LXII, 0ifli Over on Death before 
Legacy is Vested. 

S. In a gift over on the death of A. before 

the estate became vested in him, the word 
** vested” means vested in interest and not 
vested in possession. Me Arnold, 33 Beav. 

The word “vested,” used in a gift over, 
t| ^ mmi hm con^rued “vested in interest,” and 
4 ' i 1 j ^ tested in possession,” unless the rest of 
: ' f and the context require that it should 
I til 1 4 latter oonstmetion. S, 0, 9 Jur., 

. . B W 1. 4 ; 9 L L, H. S.,530. 

‘ r ' ; > 4 i^ldnary real and personaa es- 


J - ' ; ^7 :■ ! 4 r^nary real and personal es- 

to DC sH converfed into per- 

payment of debts. 




‘ be applied in payment of debts, 
^diie to be divided among tef- 
X, M., and 0., and grandchild 



decease as convenient, and the shares of C, 
and E. at the ages of twenty-two anH twenty- 
one respectively ; and in case any of his chil- 
dren should die before their shares became so 
vested as aforesaid, the shares to go to the sur- 
vivors equally; and if but one, the whole to 
that one. J. and 0. died in testator’s lifetime, 
C, nnder twenty-two, and R. survived testator, 
but died under twenty-one Held, first, that 
“ vested ” must mean “ payable,” and that the 
original shares of the deceased children sur- 
vived to the survivors ; and, secondly, that 
“ whole ” meant the whole residue, and, there- 
fore, that the accruing as well as original 
shares devolved to M. as sole survivor. SlUich 
V. Booth, 1 Y. & Coll. C. C. 121 ; 6 Jur. 142. 

4. Devise before 1837 to the testator’s 
daughter K. for life ; remainder to the use of 
all and every the daughter and daughters of 
the body of M., as tenants in common ; and in 
default of such issue, to A. in fee. By a codi- 
cil the testator recited that he had devised the 
reversion in fee in several estates expectant on 
the decease of his several daughters (including 
H.), to his son A. ; and also that he had de- 
vised other estates to trustees, to the use of 
A., his heirs and assigns, until he attained 
twenty-five, and thereupon to him, his heirs 
and assigns for ever; and declared, that in 
case A. should die without issue, “ and before 
the several estates should become vested in 
him by viituo of the said seveml limitations,” 
then over. A. died after the testator’s death, 
and without issue, and subsequently H. also 
died unmarried: — Held, that the word “vested” 
must be construed “vested in interest,” and 
not “vested in possession.” Miekardson v. 
Power, 19 C. B., N. 8 ., 780 ; 11 Jur., H. B., 739 ; 
35 L. J., C. P., 41; 13 W. K. 1104. 

5. Testator gave the residue of his real and 
personal estate to trustees in trust for Ms 
three nephews, their heiis, etc., as tenants in 
common, with cross remainders and benefit of 
survivorship in c'ase any of them should die 
before theii shares in the trust property should 
become vested in them, which he desired 
might not be shared until his youngest nephew 
should attain twenty-four; and he directed 
his trustees to maintain and educate them out 
of the income of the property during their 
minorities ; the nephews were infants at the 
testator’s death : — Held, nevertheless, that they 
took vested interests under the will. Parkin 
V. Idodghinson, 15 Sim. 293. 

6. A testator gave to A. a legacy to be vested 

in him when and as he should attain the ago 
of twenty-one, or if he should die under that 
age leaving lawful issue at his death ; and in 
case he should die without attaining a vested 
interest in his legacy, the testator gave the 
legacy over to other persons. The legatee 
attained the age of twenty-one, and died in 
the testator’s lifetime, leaving Issue:— Held, 
that the gift over took effect. Me BaitsUlt 
15 D. B., Eq., 386 ; 21 W. E. 768 ; 21 L. T., S., 

760. 

7. A testator gave his residuary pbrsaml 
estete to trustees to pay the interest tb his 
wife for life, and after her decease he gave 
four-sixths of the capital to each of his four 
brothers and sisters, and in case of the death 
of any or either of the legatees in his lifetime, 
the sixth part of him or her so dying to go to 

I tee * 
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iiag two»‘=5ixtlis to the children of a deceased 
brother afid sister: provided always, that in 
case of the death of my or either of bis lega- 
tees before their respective shares should 
have become vested, the share or shaies of 
him or her so dying were to sink into the resi- 
due, and go to the survivors as if the legatees 
so dying had not been named, or had never 
existed. ” One of the legatees survived the tes- 
tator, but died in the lifetime of his widow, 
the tenant for life Held, the x^eiiod of vest- 
ing was the death of the tenant for life, and 
that her repiesentatives were not entitled to 
her share, but that it sank into the residue as 
if she had not existed. I^e JIorrL% 26 L. J., 
€h., 088 ; 5 W. E. 423. 

1. A testator gave all his real and peisonal 
estate to trustees to sell and divide the pro- 
ceeds into four parts, and as to each of thiee 
of the fouiths upon trust for one of the testa- 
tor’s children for life, with remainders to such 
of his or her children as being a son attained 
twenty-two, or died under age leaving issue, or 
being a daughter attained that age or married, 
equally, with benefit of suivivorship. As to 
the other fourth, the son being dead, the life 
estate was omitted ; and there was a direction, 
that if all those constituting a set or class of 
beneficiaries died without acqiiiiing a vested 
interest in the capital, the share, extinguished 
or lapsed, should go equally amongst the sur- 
viving sets or classes. A son died intestate 
and without issue : — Held, that the gift over 
took effect. JBeardslcf/ v. Beyno7iy 13 W. E. 
831 ; 12 L. T., N. S., 698. 

2. A testator, by his will, directed a fund to 

be set apart to answer an annuity which he 
directed to be paid to his widow. After her 
death ho directed the fund to form pait of his 
residuary estate ; and he bequeathed his resi- 
duary estate to all his children equally, to be 
divided between them ; with a proviso that if 
any child should die, either in his lifetime or 
after his decease, and before the part or share 
bequeathed to such child should become a 
vested interest, without leaving issue, then 
such share should go to the survivors : but in 
case any child should die leaving issue, then 
such issue should take their parents’ share : — 
Held, that the second branch of the proviso 
must be read in connection with the first, and 
that in both the death contemplated was a 
<1eath before the share vested in possession. 
King V. 2 He G. & Sm. 2fi2. 

3. Where a testator gives a life estate in 

his funds, and at the expiration thereof gives 
the principal to be divided among several, 
and if any die then to the survivors, without 
specifying the time of survivorship, he is held 
to mean the contingency to extend over the 
w hole period which elapses before the time of 
distribution or expiration of the life estate, 
unless the context points out time ; in other 
words, the legacy does not vest till the death 
of the tenant* for life. Mwliardmn v. MoherP 
mi, 6 L. T., H. 8., 8. 0, nmii. Young v. 

Mo$ertsom, 8 Jur., N. 8., 825. 

Therefore where A. g;ave a life estate to B., 
and at B.^s death to six persons equally, de- 
claring that if any die without issue before 
hlf share vests, the same shall belong equally 
survivors.’* There was nothing in the 
wird to prevent the application of the 


The word ** vest ” means jnimd facte “ come 
into possession,** and not “ accrue in point of 
interest.” Ib. 

4. A testatrix directed that her trustees 
should stand possessed of the residue of her 
estate as to one moiety, and the dividends, to 
pay the same to her daughter A. for life, anti 
then as to this moiety and the dividends and 
accumulations, until it should be distributable, 
to |)ay the same to the children of A. who 
should survive her, at twenty-one, with benefit 
of accruer and survivorship ; and she gave the 
other moiety in similar terms to her daughter 
B.; and in case, at the decease of either of 
her daughters, there should be no children of 
such daughter wdio should have lived to attain 
a vested interest, then the moiety of such 
daughter so dying and the dividencls and 
accumulations to be held for the other daugh- 
ter for life, and her children afterwards. And 
if upon the death of the survivor of the two 
daughters there should be no child or children 
ot either who should have lived to attain a 
vested interest in the two moieties, then the 
entirety of the two moieties and the dividends 
and accumulations to be held for the testa- 
trix’s six nephews and nieces on attaining 
twenty-one. A. died before the testatrix, and 
she then made a codicil, directing that her 
moiety should go to B. in the same manner as 
it would have gone to A. if she had lived ; and 
she gave an annuity for the maintenance of 
the only daughter of A. until she should attain 
twenty-one. B. died, leaving six children 
infants : — Held, that the interest of the six 
grandchilcEen of the testatrix was not vested 
until they attained twenty- one, and the divi- 
dends must be accumulated, and that the 
nephews and nieces were not entitled under 
the gift over until default in the attainment 
of twenty-one by the grandchildren. Bull v. 
Jones, 31 L. J., Ch., 858 ; 10 W. R. 820. 


Meaning of word “ Ve^f ” nlien used by Tes- 
tator. I7i general.] See Vested, -C oNTiNbENT, 
AND Futuee Inteeests, V. 


LXIII, Gift Over on Death without, 
or without having, Children or 
Issue. 


Children eonstrueelasaWordof MnUatim. 
See XVUI. II, 4 mte. 


5. Bequest to H. H. for his own use, and in 
case he should die in the testator’s lifetime 
or afterwards, without having any chUd or 
children, then over. H. D. survived the 
testator, and died without having had a child J 
— Held, that the gift over took effect. Stone 
V. Mmle, 2 Sim. 490. 

6. One having two nephews, A. and B., 
devises Ms personal estate to them; and if 
either die without children, then to the 
survivor ; this is good. 1 Hughes v, Smer, 
P. W. 534. 

7. A testator bequeathed to his daughter an 
annuity of lOOZ., while she remained single, but 
on her marriage, and on some adequate 
provision made, and which he directed toM 


fit 


Ik 
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marlo by hettloment for her life, and to tlie 
use of her issue, lie bequeathed to and for her 
nse 2,500?., and in default of such issue, he 
bequeathed that sum for the benefit of his 
grandchildren who should be then living. 
The daughter mairied, but no settlement was 
made, and the annuity continued to be paid 
to her. She had an only child, who died in 
her lifetime under age •—Held, that the gift 
over did not take eiiect, and that her personal 
representative wa*? entitled to the 2,500Z. 
Fuiim V. Fnido'i}, 1 De G. & J. 380; 26 L. J., 
Oh., 5tU ; 5 W. E. 791. Affirming 24 Deav. 83 ; 
6 IV. B. 485. 

1, Eesiduary bequest to A., in case she 
should have legitimate dnldicn, in failuie of 
which to go over. A,, having only one child 
born alive, who died before her, entitled 
absolutely. Wall v. Tomlinmiy 16 Ves. 413. 

2, S. gives the lesidue of his estate to his 
daughter E. for life, and after her death to be 
equally divided among her childicn, when the 
younge&t should attain tvrenty-one. But if his 
daughter should die without any child, or the 
youngest should not airi\e at twenty-^one, and 
none of them should ha\e left lawful issue, 
then he gave the residue to other persons. E. 
had only one daughter, who man led and had 
four children, but both she and all the childien 
died in the lifetime of E. : — Held, that upon 
the death of E., without any child then Ihing, 
the devise took effect. Thkhicm v, LUge^ 
S Bro. P. €. 365. 

3, Bemiest to testator’s three children, to be 
equally divided between them, share and shaie 
alike ;* but in case of the d( ath of an} , w ithout 
being mairied and ha\ing chihhen, the shaio 
of such child so dying to ]>e dnidul Imlwecn 
the surviving childien; and so, li one should 
only smvivc One haMiig been maiiicd, and 
haling had a child, hci shaie \estoil. Fell v. 
Mfth, 7 Ves. 453. 

^ 4* One devises a term for } ears to A., and if 

A. dies without a child, then to B. ; this is a 
good devise to B. upon such contingency. 
mn4Mlm0r. IMgsmi, 3 P. W. 304. 

fhough the ficeholds of lands cannot be 
kept In abeyance, but must vest in somebody, 
yet there is no such rule with regard to 
personal estates u hieh may remain in suspense 
fci and wait till a contingemy happens. Id. 305, 

K| Testator devised a term for years, and all 

Ms personal estate, to A., an infant, and if A. 
r died during his infancy, and his mother should 
die without any other child, then to B. A. 
died during hh infancy; though the mother 
was living, and might have a child, yet the 
Oourt aided B., the deiisee over, by directing 
m acemmi and discovery of the estate, in 
, I Older to secure it, in case the contingency 

1 1 #honld hax>pen. Id 300. 

i 5. A testator fliiecte<l the interest of his 
v ;; , ? residwuj estate “ to be divided between his 
|| ,i [ ; i ^ fowrAon®, ^ad at the decease of either without 
■;y * ;lj'4 j I lawful such share to leveit to the re- 
' » r ‘ then living, or their child or children ” ; 

; ’ ^Mdy'thait »ch of the four sons took m 
'X, ' ; i, ’ ; Merest, snhjoot to being divested in 


the testator’s unborn child, and in case of its 
death under age, to be equally divided between 
the children, male and female, of testator’s 
two married daughters, L. W, and E. H., when 
they should arrive at their respective ages ; 
and the interest of that part to the children 
of E. H. dining such nonage to go to the 
sole and piivate use of B. ; and in case she 
should not ha\e children, such share to the 
children of B. W. share and share alike in 
manner aforesaid. The posthumous child 
died about a year after its birth, at which 
time L. W. had several children, and E. H. 
had not any. L . W. and her husband filed a 
bill, claiming the whole of testator’s fortune 
which had vested in his posthumous child : — 
Held, that E. H. was entitled to the interest 
of a moiety of her father’s estate, and that on 
her death without issue the moiety should go 
to her sister’s children. WilUmis v. Soplims^ 
Wal. Lyn. 285. 

7. The words if A. die without having any 
child or children,” constiued “ without having 
had any child ; *’ and the words should 
A. die without any child or children” con- 
stiued <‘any child suniving him.” Jeffrmjs v. 
Cornier, 28*Beav. 328; 6 Jur., Nf. S,, 986; 8 
W. Pu 572. 

The duty of the Court is, if possible, to give 
eifect to every piart of a will; and, therefore, 
where a testator gave property to his son and 
niece, and dnected that if his son should die 
without having any child or children, the whole 
pnjporty should go to his daughter and niece 
eciually; and that if his son and daughter 
slioulci die without any child or children, then 
the whole propeity should go to his niece 
Held, that the woids in the first clause, “die 
without iiaving any child or children,” must 
be construed as equivalent to “die without 
having had any child or childien,” so that the 
testator’s son having had seieial children,, 
but who w’-cie all dead, the gift over did not 
take effect ; and that the words in the second 
clause, “die without any child or childien,’^ 
meant without any children Ihing at the 
death, so that the gift over to the niece would 
only lake effect if the son should die without 
leaving a child living at his death. li. 


LXIV. Gift Over on DeatH without 
Leaving CMldren or Issue. 


8. Bequest to A. for life and to her child, 
etc., at twenty-one, is a vested interest at 
twenty-one, and not divested if child should 
attain twenty-one, and die in life of A., by 
subsequent expression in will, that in case A. 
should die not leaving child, etc., or leaving 
child, such child should die before twenty- 
one, gift over. Maltlmul v. CJialie, 6 Madd. 243. 

9. Devise to A. for life, remainder to all 
and every the children of her body; their 
heirs and assigns, as tenants in common ; ' but 
in case A. should die without leaving, any 
issue of her body, then over. A.) had two^ 
children, both of whom died before her ; one 
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Imppen to die under age without issue,” then 
a gift over in that event: — Held, that it 
requires veiy strong woids to take away the 
oRect of a prior clear vested gift, and not- 
withstanding the ordinary sense of “ leave,” 
that it was the testator’s intention to give the 
fund over only in case the previous limitations 
should fail, and that the fund vested ab- 
solutely in the only child of the daughter, 
who died in the lifetime of its mother. Me 
Them^yson^s 5 De G. & Sm. 667: 17 Jur. 
16; 22 L. J., Oil., 273. 

6. Gift of residue, on trust, to pay the 
dividends to the testatrix’s son for life (except 
what was requiied for education of her son’s 
children) ; and should her son die before all 
or any of his children should attain twenty- 
one, she wished each child to receive their 
share on attaining twentj-one ; but should all 
Ms children die before himself, at his death, 
then over Held, that a child who died an 
infant, in the lifetime of the son, had not 
acqniied a tiansmissible interest, Chadwick 
V. Qreenall, 3 Giff. 221 ; 7 Jur., N, S., 950 ; 
5 L. T., N. S., 232. 

7. A testator de\ised specific real estate to 
trustees and their heirs upon trust for his 
daughter 11. for life, and after her decease he 
gave the same unto and ecpially between all 
and e\eiy her children, if more than one, as 
tenants in common, their heiis and assigns ; 
and if but one such child, to his or her heirs 
and assigns ; and in case his daughter should 




the two children of A. took vested interests 
as tenants in' common in fee. Mxjy. IIoopiT^ 
1 Drew. 264 ; 21 L. J., Ch., 402. 

1. Bequest to trustees, upon trust for the 
six children (by name) of L. F., deceased, 
for their respecti\e lives, and the capital 
equally among the children of each tenant 
for life, stirpes^ to be paid at twenty-one 
or marriage ; and if any of said six children 
should die without leaving any childien or 
child, then over .-—Held, a \csted indefeasible 
interest in each child of a tenant for life, on 
attaining twenty-one. Casamawr v. Strode^ 8 
Jur. 34. 

2. Testatrix heqiieathcd her residuaiy es- 
tate to trustees in tiust, to pay and divide 
the interest between her two nieces equally 
during their lives, and after their deaths 
to pay and dhide the piincipal unto and 
amongst the lawful issue of her said nieces, 
or of such of them as should leave issue 
equally, per stirpes, and not per capita; 
and in default of such issue, to pay the 
interest to certain other persons for their 
lives, etc. One of the nieces died, having 
had seven children, five only of whom sur- 
vived her; — Held, that those five became 
entitled on their mother's death to her moiety 
of the residue. Cross v. Cross, 7 Sim. 201 ; 4 
li. J., H. S., Ch., 38. 

3. Bequest upon tiust to pay and divide 
equally to and amongst all the clnldicn of 
testatoi’s daughter when the youngest should 
attain twenty-one, followed by a gift over 
in case of the death of his dang liter “ without 
leaving any child or childien — Held, the 
youngest child having attained twenty-one, 
that the fund was divi«5ible equally amongst 
all the children, and that such interests were 
not defeasible in the event of the death of 
the testatoi’s daughter without leaving any 
child or children. Kemiedn v. Sedawlek, *3 
Kay & J. 540. 

In such a case the gift over being con- 
tradictory if the word “ leaving ” be construed 
literally, that word will be read as equivalent 
to ** having.” Ib. 

4. A. devised iiechold properly to trustees 
to the use of his daughter for life, and after 
her decease for such one or more of her 
children, or his, her, or their issue as she 
should appoint by will, and in default of 
appointment, *‘in trust for all and every of 
her children, and the heirs of their body 
or bodies lawfully begotten, in equal shares 
and proportions ; and in case of the death of 
my daughter without leaving any child her 
surviving, and in the event of such child or 
children her surviving dying without leaving 
ahy issue of his or her body, then in trust for 
my own right heirs for ever.” The daughter 
had one son, who died in lier lifetime : — Held, 
that her son took a vested estate tail under 
the will, and not an estate tail contingent 

“ s surviving his mother. MhJmrds v. 
32 L. J., C. P., 3; 11 W. E. 38; 7 
S., 357. 

a will by her father, giving a life 
in a fund, to liis daughter, with words 
the gift of a vested interest in 
her decease to her child and 
by these words: **In case 
shall leave no child 
ich, all of them shall 


depait this life under twenty-one, or after- 
waids, “ w ithout loav ing any child or children,” 
the testator gave the hereditaments and pre- 
mises to his son 0 , liis heirs and assigns : — 

Held, that the childien of R. took at their 
births indefeasible interests in fee, in re- 
mainder expectant on the death of their 
mother. White v, mU, 4 L. E. 205 : 16 L. T., 

H. S,821. 

&. A tcstatiix demised and bequeathed the 
residue^ of her real and personal estate to trus- 
tees, with a direction that they should receive 
the rents, and invest the samo until a daugh- 
ter should attain her ago of twenty- one, and 
then “ to pay the same to and for her sole and 
separate use and benefit. But, if my daughter 
should die without leaving any lawful child or 
childien, then I direct the same to be paid to 
the lawful childien or child of my brother, if 
more than one, in equal shares ” : — Held, thah 
the gift was an absolute gift of the real and 
personal estate to the daughter, defeasible in 
the event of her dying without children. 

MQ'ahe v. Collins, 20 L. T., H. S., 970. 

9. A father gave a fund to trustees to pay 
the dividends to his daughter for life, ana 
after her death to transfer the principal 
equally amongst all the children of Ms daugh- 
ter, whether by her present putative husband, 
or by any other person whom she might 
marry, who should attain twenty-one, their 
executors, administrators, and assigns. But in 
case his daughter should die leaving no issue, 
then to the testator’s other children. Long 
before the date of the will the daughter was, 
with the testator’s knowledge, living with a 
gentleman to whom she was afterwards mar-^ 

Tied, and she had one son by that person, who 
was bom four years before the date of the 
will, and was known by the testator to t ,, 
illegitimate, and acknowledged by him as 


WILL— 'OiFT 0\ER ON Death without Lea-viko Ciiildben, Etc. 



gmEdsoB. The daughter being MXty-seven I 
years of age, ami having had no othei child, | 
and her huhband being dead Held, that the | 
illegitimate son was entitled absolutely to the 
capital, and the woid “leaving” being con- 
st nied “having,” and he being over twenty - 
one, the money was ordered to be paid to the 
mother and son, wlio petitioned for payment 
to them jointly. Me Btow% 16 L. H., Eq., 
21 il. R. T21; 28 L. T., N. S., 616; 43 
L. J., Ch., 84, 

1. A testator gave the lesidnc of his estate 
to tmstees, to invest and jiay one fourth of 
the income to each of his foui sisters foi life, 
and wlitn and so soon as any ot them should 
die, without leaving issue, then he directed 
that the shaie in the tiust monev s of her or 
them so d}ing without issue should be divi- 
sible among bis suivhing sistcis, and the 
issue of any who might then be dead, in 
equal shares, but suclt issue to take only 
their respective paient’s share ; and when and 
so soon as any of h^s sislers should die and 
leave issue, then upon tiust to call in the 
share of her oi them so dying having issue, 
and pay the same unto such icspeciivc issue, 
if mme than one child, equally —Held, that 
issue here meant children, and that leaving 
Issue nuwit having had issue. Mnjden v, 
WiUm, 7 U R., Eq , 472 ; 20 h, T., N. S., 518. 
Afthmed IT W, R. 336 ; 20 L. T., X. H., 502. 

One of the testitois sisters died, having 
had two ehilditn, one ol whom survived her 
nudher, and the other died in her mother's 
lifetime, leaving a lamii.v Held, that a 
mohty of her mothers siiaio vested in the 
daughter who died m hei hhtime, and con- 
ntly pnvsul to hei iaiiiih. Jh 

2. Testafoi dtvind leal estate to lus eiand- 
daughter ahsuliitcly, and “altd hei dtua^e 
without leaving any issue,” ovci. The giand- 
ilaiighter maiiied and had a ( hild — Ih Id, 
that upon the biith of a child the eiand- 
daugbtefs interest became ludeieasible. 
White v. Ilif/M, 12 L. R., Ch. I)., 751 ; 41 
L, 1\ 17, 

3* Bequest upon tnist for A. B. for life, 
and in case he should leave any child or 
oMIdren, upon trust for such child or children, 
to be payable at twentj^-one, and the share of 
each child to b( a vested inteiesl ; and in case 
A. B. should not leave any child, then upon 
tiust lor C. I), for life; and alter the death 
tif^C. D, and of A. B. without issue as afore- 
said, thill over, A. B. suivived the testator, 
and liad one child only, who attained twenty- 
one, and died in the lifetime of A. B., leaving 
a child, who survived A. B. : — Held, that upon 
the death of A. B., the gift over took effect. 

V. B^hemu 1 W. R. 257 ; 17 Jur. 615 ; 
Aftirraed 23 L. J., (Jh., 1001 ; 2 W. R. 667. 

4. A testator devised dwelling-houses to 
trustees for the life of his niece M., to permit 
her to take the rents and profits of the same 
during her life ; and fiom and immediately after 
the decea^^ ol his niece unto her issue, to be 
^ €j|ually divided amongst them at their respeo* 

- twenty-one, or days of mairlage, 

;! thehte and assigns of such issue; and 
wch fseue shoidd be under twenty- 
teeaec 0 Me tiieoted an 

eqlial share of the r#ntsand profits tq be appro- 
Ipifated towards the education and maintenance 


twenty-one at the decease of his niece ; and if 
his niece should die leaving onfy one child, 
then to such only child, and his or her heirs* 
as soon as he or she should attain tw’enty-one. 
But in case his niece should die without 
leaving any issue of her body at the time of 
her decease, or in case all such issue should 
die under twenty-one and unmarried, then to 
his brother’s childien. The niece married, 
and had one daughter, who attained twenty- 
one, but died in the lifetime of her mother, 
unman led: — Held, that, if an estate in fee in 
lemainder vested in her daughter, upon her 
attaining twenty-one, such estate was divested 
upon her death in the lifetime of her mother, 
Yowif/ V. Turner, 1 B. & S. 550; 8 Jur., N. B,> 
52 ; 30 L. J., Q. B., 268 ; 5 L. T., N. S., 66. 

5. Bequest of 4,000/. to A. for life, and 
afteiw arris if she shall “ leave ” any childien, 
upon tiust to divide it equally amongst all 
“such children,” to be pajable and become 
vested interests at twenty-one; and in case 
there shall be only one “such child” who 
shall attain twenty-one, then to pay it unto 
such only child. There was a power of main- 
tenance during minority, and also of advance- 
ment, not exceeding “ such presumptive share,” 
and a gift over, if the daughter should “ have ” 
no child who should anive at twenty-one : — 
Held, that a daughter of A. who attained 
twenty-one and married, but died in the life 
of A., took no share. SJteffidd v. Ken 7 iett^ 27 
Beav . 207 ; 4 De il & J. 593. 

6. By a marriage settlement a fund was 
settled, alter the death ot the survivor of the 
husband and wife, in tiust for the “children 
then ining, to be paid at twenty-one, and in 
case tlu* paieids should die “without leaving 
ari> lawful issue,” then as tlie husband should 
appoint ; and in default. “ in case there should 
be no child or chihl or childien as aforesaid,” 
over ^ C'hildion .ittaincd twenty-one, but they 
all die<l in the life of their paients, leaving 
issue, who suivived the paients. — Held, that 
the gift ov tr took effect. Me Heath, 23 Beav. 
193. 

7. Bequest to A. for life, and after the death 
of A 5 tlien if A. shall leave issue, upon trust 
to transfer thesbaieof A. to such issue equally 
if more than one, when and so often as they 
shall severally and respectively attain twenty- 
one, with a trust for maintenance in the mean- 
time ; and in case of the death of A. leaving 
no issue, or if A. should happen to leave issue, 
then upon the death of “ such ” issue under 
twenty-one, over: — Held, that the contingency 
of surviving A. was part of the gift to AJs 
issue, and that therefore three children ol A. 
vvlio attained twenty-one, but died In her life- 
time, took nothing; but that one child, who 
alone survived A., took the whole. Me Watsm, 
10 L. R., Eq., 36 ; 39 L. J., Ch., 770 ; 18 W. R. 
642. 

8. A testator bequeathed to each of his five 
daughteis 400/. per annum, to be payable half- 
yearly during the term of their natural lives ; 
and after tlieir respective decease, he gave the 
same to their children respectively, share and 
shaio alike, such children not to be entitled to 
more than their deceased parent’s share i and 
in case any or either of these daughters should 
die without issue, he directed such annuity to, 
cease, and to fall into the residue of his 

conies^ #f| ' 
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will, that a daughtei’s children, who died in 
the lifetime gt their mother, weie not entitled 
to any share, and that, on the death of a 
daughter who had issue, but left none living 
at her death, the capital of the fund ijrodncing 
her annuity fell into the residue. Hedges v. 
Ilarpur, Hedges v. Bliclie or BUc\ 3 De G &: 
3, m ; 4 Jml, S., 1209 ; 27 L. J., Gh., 742. 


WINDMILL. 


See Easemei^t— Light akd Aie, 


WINDOWS. 


See Light and Aib. 


WITNESS. 


■ Attesting Heeds, Sec Deeds. 

- Attesting Wdh. Sec Will, II. viii.— III. v. 

- Costs of. See Solicitoh, XVI. xviii. 12. 


See also Practice (Evidence). 


WOODS AND FORESTS, COM- 
MISSIONERS OP. 


“ Compu ho ry Pn r chases of Land, Sec L ahds 
Clauses Act, 


See also Forest Deah. 


1, The Commissioners of Woods and Forests 
are not, under the 7 Geo. 4, c. 77, entitled to 
sue or liable to be sued, for the specific per- 
formance of contracts entered into with and 
by them. Hurse v. Seymour (Lord\ 13 Beav. 
264. 

The commissioners were authoiised, with the 
consent of the Lords of the Treasury, to de- 
mise, or previous to any demise, to contract to 
demise. The bill alleged that the commis- 
sioners having first obtained the consent re- 
quired, determined to demise, and afterwards 
Contracted to demise to the plaintiff, and 
prayed a specific performance Held, on de- 
murrer, that the bill could not he sustained. 


2, An Act of Parliament empowered the 
, , Commissioners of Woods and Forests to make 
‘ . ' /Certain new streets according to a particular 
III 1 1 referred to, and to lease and enter 




mimm 


into agreement for leasing the grounds in the 
linos of the new streets. Under this power 
leases were granted of two plots of ground, 
upon which the lessees erected two paxtieular 
houses, in the line of one of the new’ streets. 
Each of the leases described the plot of ground 
which it demised, as being *^on the north side 
of a new street then forming there, called,^’ 
etc., ‘‘and as fionting towards the south on the 
said new stieet.” The plan ref ei red to in the 
Act of Parliament exhibited an open space in 
fiont of the sites of these houses, but that 
plan was not mentioned in cither of the leases. 
The intended streets were completed, and the 
space in fiont ot the houses was left open. 
The Commissioners of Woods and Forests and 
the paving commitiee of the parish afteiwaids 
gave pel mission to ceitain persons to eicct an 
equestrian statue in the open space, and those 
persons jirocecded to place it upon a pait of 
that open space, hut without interfering witli 
the line of the cariiage wmy of the new street 
in which the houses stood. The lessees of the 
houses thereupon filed a bill to restrain the 
erection of the statue, alleging that upon the 
tieatyfor the leases, the lessees were showni 
the plan of the intended new street, and parts 
adjacent, by which it appeared that the space 
111 (luestion w\as to be quite open and fiee from 
all obstiuctions, and that it was upon the 
tieaty represented and stated, that opposite 
the two houses a free passage w’oiild be left of 
ccitam dimensions, w'hicli wniild be contracted 
by the election of the statue ; they also alleged 
that the pioposed erection wmld diminish the 
value of their pioportv, and be a public and 
a private nuisance : —Held, that these circum- 
stance^ did not entitle the lessees to an injunc- 
tion to restrain the erection of the statue. 

. Squire v. CampML I Myl, &; C. 450: 6 L. j., 

: N. S., Oh., 41. _ 

8. The Cumraissioneis of Woods and Forest's 
having no power under the statute 67 Goo. 3, 
c. 97 to make sale of any royalties, honours, 
hundieds, nianois, ioidships, or franchises, 
‘•or any riuhts, members, or appurtenances 
thereof,” belonging to the Growm, within the 
ordciing and suivey of the Exchequer, con- 
tracted for the sale of the Crown manor of E., 
and all courts baron, courts loot, and all fines, 
reliefs, rents, pi u fits, waifs, strays, deodands, 
i and “all other lights, members, emoluments, 
and appurtenances thereto belonging” : — Held, 
that this being in effect a contract for sale by 
the Crown, the advowson of E., which was 
appended to the manor, did not pass under 
the contract, and consequently, that the pur- 
chaser was bound to take a conveyance of the 
manor without the advowson. Att,*(ren, v. 
Sitwell, 1 Y. & Coll, 559 j 5 L, J., N, B., Exch. 
Eq., 86. 

Semite, that if the contract had been Be- 
tween subject and subject, the advowson 
would have passed, although, at the time of 
the contiact, xt was not known by either party 
to be appendant to the manor, and, therefore, 
the sale of it was not in contemplation. Ih 

4. Injunction gi anted to restmia the Com- 
missioners of Woods from building on part of 
the site of Carlton Palace, in violation of one 
of the terms of an agreement entered into by 
them with the plaintiffs for a bitilding lease 
of an adjoining part of the site. ManUn y, 
HmHssmt, 4 Bim, 13. 


I ^ ^ i t 
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mi WORDS, COFSTRDCTION OF-~WORK AlJTD LABOUR 


WORDS, COHSTRUCTION OR 

Sec Duebs — Settlemekt — Statute — 
Wihh- and other Specific Titles. 


WORDS PRECATOElc; RECOM- 
MENDATORY, AND OP DE- 
SIRE. 

See Gift - rowEu, II.—WilIj, XLY. iv. 


wore: and labour 

— qf ArcltUeef^ Cniifmte and tHpcci* 
jieaihM, See Aeghitect A35?d 35xai- 

I. and II, 

likMUhj i]f Employer for Contractor's Ads. 
See KEawcrExcE, HI. 

— tkerd Com missions. See 1*ei27CIPAL akb 

AaEM\ Yii. III. 

Memunemiioti for hy Gifts of Hhares. Sec 
Company, XHI.. it. a: ye 
Aecinumodafion Worts on Construction of 
Jimiirays and Worliiny Ayrfamnts. See 
llAlLWAt, 1., III., and Y.* 

Ee( aho Speciitc Titles. 

h COXTBACTS FOR. 

J. Ttnd(r, bUi. 

*J. issiffnnunt^ Si 15. 

5. JJnfn CiHf/i S 1 1 5. 

4. Jti.sci.'^sion and Entri/ hy Em- 
jdoyn, blK). 
fike a iso 11. post. 

II Ccm’EACTOE’S PLVXT, S118. 

Hfcaho I. 4 anti. 

HI Exteas, 8120. 

ftceahoX. post 
lY. Eemeneratjon, 8122, 

V.. ACCOUNT, 8122. 

YI Lien, 8125, 


I. COXTBACTS BOB. 

1. Tender, siu. 

2. A^sjymnent. SU5, 

A TnJoieiny,Hll.\ 

4, Ikscmtmaiid Entry hj Employer, 8116. 


was any conclusion ever come to whether there 
should bo a or a double line^ The railway 
was afterwards abandoned, and the contractor 
then filed a bill, seeking to hare a bmding con- 
tract executed by the company, or to recorei* 
from them the loss which he had sustained in 
prepaiing for the works : — Held, upon dcmuirer, 
that he had no claim to relief in equity upon 
the general meiits of the case ; and that an al- 
legation, unsupported by any additional tacts, 
that the company hold money in their hands 
for the puipose of paying the plain tiif, and 
were trustees of it for his benefit, under an 
instrument in writing, was not sufficient to sus- 
tain the bill, Jacl son v. Eiorth Abates Ea ihva y 
Co., 1 H. & Tw. 75 ; 0 Bail Ca. 112 ; 18 L. 

X. S.. Ch., 91 ; 13 Jur. 69. 

2. Teudcisfni the supply of stone were in- 
vited by a corpoiation. Four ncighbouihig 
quarry owners entered into an agreement to 
supply the stone^in certain jiroportions inter se, 
and that the plaintiffs should make the lowest 
tender to the corporation. The plaintiffs en- 
tered into contracts with the other quarry 
owners to purchase the proportion of stone 
agreed upon from each. Notwithstanding the 
agreement, one of the quarry owners sent in 
a tender, which was accepted by the corpora- 
tion, The plaintiffs then filed a bill for an 
injunction to restrain the defendants from sup- 
plying the stone duiing 1875. They demurred i 
— Held, overruling the demurrer, that the cor- 
poration were not necessary parties, and that 
the agreement was not void cither as against 
public policy, or for want of equity. Jom s v. 
Mrih, 19 I. R., Eq., 426 ? 44 L. J., Ch., 388 ; 
32 L. T. 149 ; 23 W. B. 468. 

3. When plans and a specification, for the 
execution of a certain woik, are prepared tor 
the use oC those nho aie asked to tender tor its 
execution, the person a'^ldng loi the tenders 
docs not enter into any implitd wairanty that 
the work can be sncee^stullv executed accord- 
ing to such plans and specification. Thorn v, 
London (Eaym), 1 L. K., App. Cas., 120; 
45 L. J., Hxch., 487 ; 24 W. R. 932 j 34 L. T., 
N. 8., 515. 

The contiactor for the woik cannot, thoro- 
foic, sustain an action ior damages as upon a 
wairanty siioukl it turn out that he could not 
execute it according to such plans and specifi- 
cation. Ih, 

T. contw’ted with a coiporation to take down 
an old bridge- and build a new one. Flans and 
a specification prepared by the engineer of the 
corporation weie furnished to him, and he was 
required to obey the directions of the engineer. 
The descriptions given were stated to be be- 
lieved to be correct, but -wore not guaranteed ; 
and, in one particular matter at feast, he was 
warned to make examination for himself. Fart 
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pensively built according to the plans and 
specification. There was no express warranty 
to that effect in the contract : — Held, that none 
could be implied, Ih, 

SemMe^ that if he had any remedy ^ under 
these circumstances it was not in an action for 
damages as for breach of warranty, but for 
compensation as upon a qiiantim rnmnUt* Ih, 


2. Assignment, 

1, Two persons contracted with a railway 
company to execute ceitam works, and after 
some progress had been made with the woiks, 
a judgment creditor ot one of the contractors 
took in execution his share of the plant and 
effects, which the sheriff sold and assigned to 
the other contractor ; the other contractor 
assigned the interest of the film in the contract 
and all the effects and moneys due or to be- 
come due in respect of the same, to a third 
person by way of security, with power to such 
assignee to enter on the works and take posses- 
sion and execute the contract. The assignee 
afterwards took possession of the works, and 
proceeded to complete them. The company 
had notice of the execution and sale by the 
sheriff of the propeity of one contractor, and ot 
the assignment to the other, and by the other 
to the assignee ; and the company allowed 
the 'works to be continued bv the two latter 
jiersons lespectivcly, and made payments to 
them on account. The assignee having, alter the 
insolvency of Ms a*' signor, filed a bill in equity 
against the company for an account of what 
was due from the company in respect of the 
contract : — Held, that the subsequent prosecu- 
tion of the works by the other contractor or his 
assignee did not necessarily involve any new 
contract wnth the company, but was consistent 
with that theretofore made ; and that the con- 
tractor, or his assignee, who, without ob]cction 
from the company, prosecuted the works, could 
sustain a suit against the company for payment 
of what had become due from them in lespeci 
of the works done under the contract, 

All V. Lmdon Sc ISfoftliAV ester n Jlailwau 
11 Hare 325. 

2. A contractor entered into an agreement 
lor the completion of a building at a certain 
time, in a ccitain specified manner, and the 
contractor w^as to set out the works and be 
responsible for errors, to provide and employ 
workmen, to provide and keep at the buildin'g 
a competent general foreman, to pi o vide 
mateiials, labour, etc* : also if the contractor 
should, from any cause, not comply with the 
terms of the contract within three days after 
being requested to do so i u writing, the architect 
should have power to prevent his further exe- 
cution of the works, and cause the same to be 
finished by others. After he had received 
notice from the employer that he w^as neglect- 
ing and delaying to complete and finish the 
building, the contractor, on the following day, 
entered into a composition tloed for the benefit 
of Ms creditors under s. 192 of the Bankruptcy 
Act of 1861, and in the form prescribed;-— 

that the trustees of the deed were not at 
iibexty to adopt the contract, containing, as 
did, obligations of ,a personal character. 

, T, Mwfgess^ 33 U X, Oh,, 727 1 10 B. T„ 

. 8., 90. 


3 Enforcing, 

3, Where there is an agreemonr to do cer- 
tain works, such works to be done to the 
satisfaction of a leferee named, without speci- 
fying the natuiG, materials, or extent of such 
works, no decree for specific peiformance can 
be made upon such agreement. SemMe, a 
court of equity makes a decree in the sense 
that a couxt of law awards damages, and will 
not make a deciee which it cannot enforce. 
Zondoti Soiitli Westa'ih Mini way Co* v, 
llumplneif^ 0 W. H, 781. 

4, The Court has not jmisdiction to decree 
the specific peiformance of a contract, for 
■which the consideiatioii on the part of the 
plaintiff is the execution of certain woiks 
which the Couit is unable to superintend, 

JBriyhton, Uclifield, S’ TiniJ/ndye tVelh 
Itailway Clk, 1 Hem. k, M. 408 ; 11 W. B. 
874 ; 9 L. T., N. S., 227. 

Therefore, where a bill stated an agreement 
to employ the plaintiffs as contractors for 
making a railway, and to pay for the works 
in debentures and shares of the company, a 
motion for an injunction to restrain the com- 
pany from dealing -with the debentures, and 
transfening the share to others, in derogation 
of the plaintiffs’ rights, 'was refused. Ih. 

5, Specific perfoimance will be decreed of a 
contract to employ a person to construct 
works w’’hich the Court is unable to supciin- 
tencl. Qreoilull v. Isle of IMylit (^Afemjwrt 
Jtonfioii) Railway Co.^ 23 L. T., H. H., bSa ; 
19 W. B. 345. 

Therefore, w’here directors of a raihvay com- 
pany entered into a written agreement to give 
G. ‘Si contract for the construction of the line 
for 55,000?., subject to a specification of the 
■works on the line included in the sum to bo 
agreed upon between Q. and the engineer of 
the company, in case of dispute the matter to 
he referred ” to an arbitrator, and a bill was 
filed tor specific performance : — Held, that the 
terms of this agreement were too indefinite to 
bo enforced in a specific performance suit ; 
but that even had the tcims been sufficiently 
definite, the agreement was of siichanatuie 
that specific performance could not have been 
decreed. Ih. 

(). A court of equity has jurisdiction to en- 
force the specific performance of a contract by 
a defendant to do defined •work upon his pro- 
perty, in the performance of -which the plaintiff 
has a material interest, and which is not 
capable of adequate compensation in damages. 
Morcr v. Great Western Railway € 0 .^ 2 Y, & 
Coll. 0. 0. 48 ; 3 Bail. Oa. XOfi ; 12 L. J., K K 
Oh., 63. 

7. The defendants agreed -with the plaintiffs 
to undertake to execute a branch railway 
according to the terms of a specification to be 
prepaied by the plaintiffs’ erngineer for the 
performance oi their contract. The plaintiffs 
had, at the date of the agiecment, a bill pend- 
ing to enable them to make the branch, and 
holding them to complete within a specified 
time, on pain of a suspension of dividends on the 
capital of their entire line. The specification was 
prepared by the company’s engineer, hut, prices 
having risen, the defendants repudiated iheir 
agreement. The plaintiffs then filed their bill 
for a specific performance of the agreement 
according to the terms of the specification, and 
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to liave tlio bond e:secutcd, cbarging that they 
would have withdrawn the hdl before Parlia- 
ment by reason of the liabilities incurred cn 
the passing thereof, had not the defendants (to 
whom, as owners of a large estate adjacent to 
the proposed branch, it was of gi*eat importance 
that the plaintiffs should be bound to make the 
branch) assented to the terms of the agreement 
and the plaintiffs believed that they would 
hflna fide carry out the same ; that the defend- 
ants by their agreement induced the plaintiffs 
to come under the obligation to make and com- 
])lote the lines, and the Act -was passed upon the 
faith of the agreement The bill also charged 
that the not carrying out the agreement was a 
fraud on the plaintiffs, there having been a part 
})crformance on their part : — Held, on demur- 
rer (assuming the agi^eement to he valid wnth- 
in the Statute of Frauds, and in other respects 
one upon which the plaintiffs could recover), 
first, that the agreement could not be enforced 
as regards the construction of the railway, be- 
cause, from the nature of the works the subject 
of the agreement, it was an agreement the exe- 
cution ol which the Court could not supeiintend 
consistently with public convenience, inasnmch 
as the motions would be incessant for committal 
or otherwise for non-performance of orders 
with regard to the making of particular works, 
besides the difficulty, on the ground of recipro- 
city, in enforcing that part of the agreement 
by which the plaintiffs were to provide the land, 
and because the plaintiffs, having by their Act 
power to acquire the land, could make the 
mihvay for themselves, and, having so ascer- 
talned the expense the defendants had put 
them to, would have an adequate and the better 
icmedyin darafures, and that the ciisiumstances 
of fraud alleged in the bill did not jmevent the 
application (;f the foregoing leasoiis. }:>ceoiidly, 
that as the Court could not siij^eriiitend the 
general execution of the whole works, or enable 
the defendants to earn the whole of the money 
to which they would be (mtitled for the works 
when made, the execution of the bond would 
be a piecemeal performance of the agreement, 
wh^ the Court w’ould not direct, and the 
ilraurrcr was allowed. South Waho Kaihray 
eh, V. Wytki% 1 Kay kJ, 18G ; 24 L. J., Ch., 1 ; 
a W. B. B ; 3 Eq. Bop. 70. Affiimed 24 L. J., 
CBm 87 ; 3 %V. B. 133 ; 3 Eq. Bep. 153. 

Whether, in the simple case of an advance of 
money vdth an agreement to execute a bond 
for its repayment, such an agreement would be 
executed In this court. Qua*r( . Ik 

1, A railway company agreed with con- 
tractors that the contractors should wwk the 
line and keep the engines and rolling plant in 
repair at a specified remuneration, and that the 
eontmet should be in force for seven years, but 
with a proviso for its determination if the 
conimetors did not, within forty-eight hours 
after notice given by the company, obey the 
instructions contained in such notice .‘—Held, 
that the agiieemont was not of such a kind as 
to be enforceable by injunction restraining the 


r vMte «ch m agre 

.Wiftimbhcpolicy^ Oteerva 



rh., 3 Pc a, M, & a. 914 ; 17 Jur, 1015 : 22 
L. J.,ah„921. 

See aim Specific Pebfoumance. 

4. Eescission and Entry by Employer, 

See also II, ymt, 

2. Disputes having arisen between a railway 
company and a contractor employed in making 
the raihvay, the company insisting uiym a rieht 
under the contract, owing to the alleged default 
of the contractor, to discharge him, take posses- 
sion of the line and materials, and complete 
the works itself. The contractor resisted 
such claim, imputing the backward state of the 
works to the acts of the company, and held forc- 
ible possession. Collisions occurring between 
the workmen of the two parties, each being 
charged with impeding the operations of the 
other, and the completion and opening of the 
railway for traffic being in the meantime de- 
layed, the Court, on the application of the 
company, restrained the contractor from con- 
tinuing on the line, or interfering with the 
operations of the company; directed'an account 
of what was duo to the contractor for works 
and materials done and provided, without 
regard to the formal certificates of the com- 
pany’s engineer, and without an issue to try 
whether the company, at the time it proceeded 
to enter upon the works and remove the con- 
tractor. was lawfully justified in so doing ; re- 
serving as well the question of the right "of the 
contractor to compensation for loss of profit 
on unexecuted works, as all other directions,, 
until aft Cl’ the trial and the report. Mast 
eashii'e Ihiihray Co. v. Ilnttersley^ 8 Hare 72. 

J). The plaintiff covenanted with the defend- 
ant farailwav company) to do certain works 
Within a given time to the satisfaction of the 
engineer ol the company, and that if the works 
should not be so done the company might dfiter 
into possession ft the plaintiff’s plant and 
complete the v^orks. The company covenamed 
to pay for the woiks fioni time to* time during 
their pi ogress, aecoiding to the certificate of 
the engineer. All disputes were to be referred 
to the latter. The w’orks were not completed 
within the period originally limited, and some 
time afterwards the company gave notice of 
its intention to enter, under the agreement, 
and complete the works. The plaintiffs filled a 
MU, slating that they had done all which they 
contracted to do, except what the company had 
prevented them from doing, and that they had 
not been fully paid for the work done; alleging 
that the engineer fraudulently and collusively 
with the company certified a less amount than 
what wms due to the plaintiffs, and praying 
for an injunction and account. A demurrer 
for want of equity was overruled, on the 
ground that the plaintiffs would be entitled to 
some relief at the hearing, and that the species 
of fraud alleged in the bill gave jurisdiction to 
the Court, although the plaintiffs had not com- 
pleted the whole^ of their work. v, 

Manelmter^ ShqffieU^ i* ZUeolmhlm 
Co., 7 Hare 482 ; 18 D. J., N. S„ CM, ; 4 
Jur. 613. Affirmed 2 H. & Tw. 239. f ^ 

4. A railway company agreed withi mn- 
tractors that the contractors should wqrfe the 
line and keep the engines and rolling plan^ in 
repail’ at a specilled remuneration, and that 
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tile contract should be in force for seven years, 
but with <«, proviso for its determination if the 
contractors did not. within forty-eight hours 
after notice given hy the company, obey the 
instructions contained in such notice. Qu(sre^ 
whether such an agreement is consistent with 
public policy. Jolmson v. Slii'ewshmj 4' 
minqliam JRalhm^ Co., 3 De Gr. M. & G-, 914 ; 
17 Jut. 1015 ; 22 L. J., Ch., 921. 

By the contract between a railway company 
and its contractors it was agreed between the 
parties that the contractors should, in con- 
sideration of certain money payments, propor- 
tional to the trafiSC upon the lines, at all 
times during the term of the contract rim 
and work all the trains of the company, and 
provide for the purposes of the contract a suffi- 
cient number of efficient foremen, mechanics, 
engine-drivers, etc., and the requisite coke, 
firewood, stores, etc., and also at all times 
during the term of the contract, keep on foot 
and in repair all the rolling stock of the com- 
pany, except where any damage thereto should 
be occasioned by defect or want of repair or 
maintenance of the permanent way ; and 
further, to deliver up the same in good and 
substantial repair to the company at the 
termination of the contract. It was further 
provided that the contractors should not be 
liable or answerable for any loss, damage, or 
compensation recovered or recoveiable from 
the company in respect of the death of, or 
any damage or injury to, any passengers or 
live stock or goods conveyed on the line 
during the term of the contract, except where 
occasioned by the neglect of the contractors, 
and even then not to a greater amount than 
lOOIJ. Lastly, the contract provided, that if 
the contractors should not, within forty-eight 
hours after notice in writing from the com- 
pany should have been left at their principal 
office, obey the instructions contained in such 
notice, it should be lawful for the company, 
by another notice similarly served, to deter- 
mine the contract, and assume the custody of 
the sheds, buildings, and rolling stock in- 
trusted to the contractors in consequence of 
the contract. The company served the first 
notice under the contract, instructing the 
contractors to make certain repaiis in the 
building and rolling stock ; whereupon the 
contractors filed their bill against the com- 
pany, alleging that the repairs mentioned in 
the instructions were not such as could be 
made In forty-eight hours, and that the neces- 
sity therefore had been occasioned by the 
defect or want of repair of the permanent 
way ; and praying that the Court would de- 
clare, that, according to the true construction 
of^the contract, the instructions to be con- 
tained in the first notice to be given there- 
under referred to such matters or things as 
might be reasonably done and performed by 
the contractors within forty-eight hours after 
service of such notice upon them ; and that it 
^ would grant an injunction, consequent upon 
such declaration, to restrain the defendants 
from proceeding to take possession of the 
buildings and rolling stock intrusted to the 
plaintiffs, by means of a second notice under 
the contract or otherwise. Upon a motion, by 
way of appeal, for an injunction, being made 
; the Oeart letnsed to inter- 


2. A contractor agreed to execute the works 
of a railway within a certain time, and on being 
paid in a certain manner, and under a condition 
that if lie failed to proceed with the works as 
required by the engineer of the company, the 
contract should be void, and the implements 
and materials belonging to the contractor 
should be forfeited. The contractor did not 
satisfy the engineer of the company, and the 
company proceeded to take possession of the 
works. The contractor alleged that the proper 
payments had not been made to him : — Held, 
that the Court would not restrain the company 
by interlocutory injunction until the questions 
between the company and the contractor were 
decided. Muiiro v. Wivenlioe BriglitlingsBa 
Ballwaij Co., 11 Jur., H. S., 612 ; 13 W. E. 
880 ; 12 L. T., N. S., 6.55 ; 4 De G. J. & S. 723. 

3. A contractor agreeing to execute the 
public works of a company, and binding him- 
self for the due performance of his contract, 
by forfeitures subjecting himself to the arbi- 
trary decision of a person nominated by the 
company as to his liability thereto, is not 
entitled to relief in equity against the forfei- 
ture. Manger v. Great ji7>,9tern Malhvay Co,, 

2 Jur. 787. 

4. In a contract with a railway company for 
the execution of works, there was a clause 
empowering the company, after notice, to take 
possession of the ])laiit and to finish the work ; 
the company acted on this clause : — Held, that 
this did not furnish ground for a bill in equity 
as putting an end to the contract, though it 
might be the subject of an action for damages. 
Manger v Great Western Maibm^j Co., 6 H, L* 
Ca. 72. 

The plaintiff entered into three contracts 
in writing with a railway company, whereby 
it was agreed inter alia, that the engineer of 
the company should, every fortnight, ascerlain 
the value of the work done according to its 
quantity and relative proportion to the whole 
works, and that the plaintiff should thereupon 
receive 80 per cent, of such value, the remain- 
ing 20 per cent, being reserved by the company 
until such reserve amounted to 4,OOOZ. ; that, if 
the engineer of the company should not be 
satisfied with the works, the company should 
be enabled, after notice given to the contractor, 
and his default of a satisfactory compliance 
with its terms for the space of seven days, to 
take possession of the works, and thereupon 
not only the plant and materials of the con- 
tractor, but also the value of the work done 
and not paid for, and the reserve fund should 
become forfeited to the company. For the 
performance of two of the contracts, the 
plaintiff with two sureties, and for the perform- 
ance of the thii’d with such two and an 
additional surety, executed joint and several 
bonds to the company, A further contract, not 
in writing, was entered into by the plaintiff and 
the company for executing certain other parts 
of the works at stipulated prices. In the 
course of the work the company advanced 
several sums of money to the plaintiff upon 
the security of his plant and machinery, upon 
the works comprised in the written contract, 
and of the reserve fund. The conmany, having 
given a notice as above mentioned and having, 
at the expiration of seven days therefrom, 
taken possession of the work®, plant, and 
machinery comprised in all the contracts^ the 

48 
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ttlatotifi filed Ws Wll, 
engineer had not 80 estimated the woAs as to 
give to the plaintifE the 80 per of 
he was entitled, and that upwards of 30,0OTh 
‘mm to him under the scyeral contmcts for 
works actually completed, insisting no 

forfeiture kad been incurred by bim, and tnat, 
hv tbe terms of the deed of mortgage, tbe use 
and possession of the plant and macbineiy 
thereby assi^ed to tbe company were expressly 
reseryed to the plaintiif : and piaying that the 
company might elect to permit the plamtiff to 
complete the woiks, or otherwise that the 
contracts might be considered at an end ; ana 
praying, in either alternative, for the taking of 
accounts between the plaintiff and the com^ 
pany Held, that a demurrer to the bill on 
the ground of multifariousncss could not be 
sustained. S, 0. 1 Bail. Ga. 1* ^ , 

1. By a contract between a contractor and 
a railway company, under which the former 
Was to execute the company’s works, it mm 
provided (amongst other things) that surplus 
^halk should be the contractor’s property, and 
that if the contractor should in^ the 3 udgment 
of the company’s engineer fail in the ^ due 
performance of the contract, the engineer 
might, by order of the board of directors, take 
the further performance of the contract out of 
the contractor’s hands, and employ for the 
purposes of the contract such persons and on 
such terms and conditions as the engineer 
should think fit. In alleged cxcrcise^ of the 
power conferred by the latter provision the 
company resumed possession, and took the 
further performance of the contiact out of the 
contractoi’s bands, who therrupon filed a bill 
for an injunetjon, alleging imprupiitty of 
conduct and dme'^s on the pait of the engineer, 
and that tbe (balk taken would, upon the 
completion ot the woik^, become tbe plaintiff’s 
property as sutplus, allegations the tiuth of 
which were hmdjifh disputed by the company : 
t-Hcld, that the contrac’t being one where, if 
the company was wrong, the contractor could 
amply compensated in damages, whereas if 
contractor were allowed to resume woik 
ibe Court could not enforce specific perfoim- 
ance of the contract in order to compel the 
completion of the works, the contractor was 
not entitled to an interlocutory injunction. 
Barrett r, JBaastead 4 ’ Bamm Bail- 

way Co., i De G. J. ^ S. 462 ; 11 Jur., N. S,, 591. 
And see Jemuiye v, Brlqlitim InU reepting 4’ 
OvifaM JSewen Board, 4 De (4. J, & S. 733. n. 

XL GOHTBACTOB’S BIAIT. 


also I. IV. ante* 


2. An agreement between a railway com- 
pany and a contractor provided that, in case 
the contractor should be guilty of any delay 
^ or default in the fulfilment ot the contract, 

^ the company might take the execution of the 
' works out of Ms hand, and might use all or 
any of his plant, materials, or implements; 
ani that in addition to all other rights and 
■ ■xemedies which the company might have 
^►gainfit the contractor, the company might 
mpply any moneys to which rfie contractor 
; rWOnid otherwise be entitled under his contract 
' towards satinfaction of all losses or expenses 
qco^ned to the company by the delay : and 


that all the materials, plant, and implements 
which at the time of such delay default 
should be in or about the site of the works, 
should thereupon become the absolute property 
of the company, and be valued or sold, and. 
the amount of such valuation or sale credited 
to the contractor in reduction of the moneys 
(if any) recoverable from him by the com- 
pany. The company took the execution of 
the works out of the conti actor’s hand under 
this clause. The contractor brought an action 
for breach of contract, which, with all matters 
in difference between the parties, was referred 
to arbitration : — Held, that the plant and 
materials did not become the absolute property 
of the company, unless loss or expense had 
been occasioned to it; and an interlocutory 
injunction was awarded to restrain them from 
removing and selling the plant and materials 
pending the arbitration. Garrett v. Salk’bttry 
4’ Borset Junction Railway Co., 2 L. E., Eq., 
358; 14 W. E. 816. 

3. A railway company consenting to the 
removal of its plant by the plaintiffs, the 
contractors for works, and the latter not 
having on affidavits made out a case of mala 
fides on the part of the engineer or the com- 
pany in determining the contract, a motion 
for injunction against the company was refused, 
and the latter was left to assert at law its rights 
under the agreement. Waring v. 3Ianc%ester, 
ShfMpld, 4* ZineoMiire Railmmj Co,, 2 H. ^ 
Tw. 239 ; 18 L. X, H. S., CM, 450 ; 14 Jitr. 613. 

4. A contractor supplied mateiials to a rail- 
way company for the purpose of carrjring out 
his contract. By the teims of the contract it 
was prmuded that the materials brought upon 
the railway should immediately become the 
absolute property of the company, except that 
thf^y weie to remain under the dominion of 
the conti actor ; that, if he should duly com- 
plete hib contract, the company would give to 
the conti actor, as jiart of his payment, the 
unconsumed materials ; and that if, instead 
ot the contractor, the company should use 
the matenals, the company should compensate 
him in respect of them:— Held, that the 
materials were not, by the terms of the con- 
tract, so absolutely the property of the company 
as to be seizable by the shei iff under an execu- 
tion upon a judgment. Bce^ton v. Marriott, 

9 Jur., N. S , 060; 11 W. E. 896 ; 8 L. T., N* S., 
690 ; 2 N. E. 437. 

5. A railway company entered into a con- 
tract (dated December 27th, 1836) with certain 
builders for building a bridge, all necessary 
implements and materials to be found by the 
builders, with power to the company if, in 
the opinion of its architect, the contractors 
should not proceed with sufficient expedition, 
to employ other or additional workmen to 
complete the works on giving them seven 
days’ notice, and in such case to use the 
cranes, machines, implements, and matenals 
used on or about the works by the contractors, 
who wore to defray the extra expenses i* 
curred. The contract provided that th|f 
company should have a lien upon sno|i| 
machines, implements, and materials 
should, for the time being, be in and upo|y 
the land, as a security for the' completion 
the bridge. On the 2()th July 1837 the cow] 
tractors committed an act of bankruptcy, audit 
a fiat was issued on the 31st, Divers goods, 


WOEK AND LABODE. 


8119 


timber^!, etc., for building the bridge bad been 
previously deposited by them on it and tbe 
l^nd adjoining. These consisted of four kinds : 
— 1. Those actually on the line of the railway. 
2. Those upon land ad]oining the line (not 
the property of the company, but enclosed 
and taken possession of by them under the 
Act), 3. Those deposited upon the line of a 
temporary railway made by the bankrupts, 
over land not belonging to the company, for 
the convenience of conveying mateiials. 4. A 
crane erected by the contractors at the end 
of the temporary railway . On the 31st July 
the company took possession of all these 
goods. On the 1st August it gave the seven 
days’ notice, that other woikmen would be 
employed, and on tbe 2nd they took upon 
themselves the completion of the bridge, 
using some of the goods, and retaining the 
remainder. In trover brought by the assignees 
for these goods • — Held, that the company had 
a lien upon the^ first and second classes, but 
not upon the third and fourth, which, never- 
theless, ^at the expiration of the notice, it 
had a right to retain and use about the work, 
for the agreement was lawful, not being made 
in contemplation of bankruptcy. Ilaiotliorn 

MiocastU-vpon-Tyne 4‘ JVbrth Shields Baih 
way Co., 2 Rail. Ca. 288. 

Held, also, that these rights of the com- 
pany were not invalidated by the possession 
of the baiikiupt, under 6 Geo. 4, c. IG, s. 72, 
he being the true owner ; nor by other im- 
plements and materials so used having been 
removed without any objection from the com- 
pany’s authority, the lien being a shifting one, 
and attaching to such articles as were brought, 
fiom time to time, and ceasing as to such only 
as were removed ; nor by the implements and 
mateiials not being scheduled. Ih. 

1. A contract by a trader to do certain 
works contained a clause, that if he should 
become bankrupt, or delay proceeding with 
the works, his employer should have power, 
after seven days’ notice to him to proceed, to 
employ others to do the woik, the advances 
made to the trader before his default should 
be taken as full payment, and that all tools 
and materials being upon the works should 
become the property of the employer. The 
trader, having delayed to proceed with the 
works, was served on the 11th April by his 
employer with notice to proceed. On the 
17th April the trader committed an act of 
bankruptcy ; on the 19th April the notice to 
proceed not having been complied wdth, his 
employer took possession of the tools and 
materials. In dune a fiat issued against the 
trader. In trover by his assignees, against 
the employer for tools and materials left upon 
the Works by the bankrupt : —Held, that they 
did not become the property of his employer 
at the expiration of the seven days’ notice, 
because they had vested in Ms assignees by 
xelaiion on the J7th April, before the notice 
had expired, Moueh or Moaok v, C^eat West^> 
MailiDay Co,, % Rail Ca. 605 ; 6 dur, 82L 
A contract for executing sewage works 
made between a contractor and Improvement 
'Commissioners provided that all plant brought ^ 
by the contractor on to the Works should be 
^deemed to be the property of the commissionei’s 
pa-d. should not be removed dhring the progress 
Jiyoik without the written order of 




their engineer,* in case of suspension of the 
woiks by their engineer for any default of the 
contractor, or of the work being taken out of 
the contractor’s hands, the same should be sub- 
ject to be used as should be ordered by the 
engineer in and about the completion of the 
woiks. The engineer suspended the works, and 
the commissioners took possession of the plant 
and completed the works. The contiaotor having 
become bankrupt, and a sum of 2,8761 7^. 6^1 
having been ceitified to be due to the commis- 
sioners from him for default under the contract, 
the^ commissioners claimed to retain the plant, 
which was sold by consent for 6851 : — Held, 
first, that tbe contiact gave the commissioners 
no property in the plant but only a right of 
user. Sxj), BoUand, lie Wintei', 47 L. X, 
Bky., 52; 8 L. B., Ch. D , 225 ; 26 W. R. 612 : 
38 L. T., N. S., 362. 

Held, secondly, that this right of user was 
not such a dealing within s 39 of the Bank* 
niptcy Act 1869, as to give them a right to 
set off the value of the plant against the sum 
due to them from the contractois. Ih 

3. Disputes arose between a contractor for 
the construction of a railway, and the company 
for which the railway was to be constructed, 
as to the time which the woiks done had tg,ken 
for their execution ; as to the probable time 
within which the railway could be finished j as 
to defaults in the execution of the works and 
in payment, which were alleged on the one 
side and denied on the other, and as to which 
theie was a considerable conflict of evidence. 
The contract and specification provided, that if 
the contractor failed to proceed with the works 
in the manner and at the rate of progress re- 
quiied by the company’s engineer, the contract 
should be, at the option of the company, but 
not otherwise, considered void so far as related 
to the work remaining to be done, and that all 
sums of money which might be due to the 
contractor, together with the materials and im- 
plements in his possession, and all sums of 
money named as penalties for the non-fulfil- 
ment of the contiact, should be forfeited to the 
company, and the amount considered as ascer- 
tained damages tor breach of contract. The 
company seeking to avail itself of these provi- 
sions in the contract on the ground of alleged 
default on the part of the contractor, claimed 
the right of completing the works itself. The 
contractor thereupon filed a bill against the 
company, seeking an injunction to restrain it 
from ^declaring the contract void as to work 
remaining to be done, and from declaring the 
amount remaining due to him for woik already 
done under the contract forfeited, and from 
taking possession of the materials and imple- 
ments in Ms possession or belonging to hiinfi- 
He then moved interlocutorily for an injunction 
in the terms of the prayer of his bill, and also 
for an injunction to restrain the company from 
entering upon the line of railway mentionedfn. 
the contract -Held, that the case was not one 
for an interlocutory injunction, Mmnro 
W%m%li06 ^ BnqhtVmysm Mailmm (k*, ^ 
Be G. J. & a 723 5 11 Jun, H. S., 612 5 13 
W.R.SSO; 12ET.,H.S., 666. 

4 An agreement dated 17th September ISfS 
between an owner of land and a bnilder pro- 
vided, that in consideration of the rent there- 
by reserved and certain agreements on the part 
of the builder the landoWBer would, as the 


id: 


i n I pf ) 




8120 


WORK AMD LABOUR. 


builder sboiild erect and completely cover in 
tbe messuages tbcreinafter agreed to be erected 
by Mm, demise to Mm a piece of land for 
ninety-nine years, at a yearly rent of dOOl, 
And the builder agreed to erect and completely 
finisb forty bouses, each of a specified value, 
within Mteen months from the date of the 
agreement, and vigorously and effectually to 
proceed continuously with ail buildings 
once commenced by him on the ground, and to 
accept leases of the land and houses as the 
same should he erected and covered in. Until 
the leases should he granted the builder was to 
hold the premises subject to the payment of the 
rent, and to the observance and performance 
of his part of the terms and stipulations of the 
agreement, and subject to the power of dis- 
tress and entry in default of any of the stipula- 
tions on his part, or on his becoming bankrupt 
or insolvent, in either of which cases all im- 
provements, materials, and effects on the land, 
or adjacent thereto, which should not have 
been actually demised to the builder, should 
become absolutely forfeited to the landlord, but 
without prejudice to any right of action which 
might have accrued to Mm under the agree- 
ment (which was not to be construed as an 
actual demise), and the landlord was to be at 
liberty to re-enter and take possession of the 
ground, premises, chattels, and effects, and to 
; ' re-let or sell the same, or otherwise to nse and 

enjoy the same, as fully as if the agreement 
had never been made. In January 1S79 the 
builder filed a liquidation petition. At this 
time there was a large quantity of building 
! materials on the land compiihcd in the aerroe- 

ment, which had been placed thme by fbe 
builder. Up to the time of the filing of the 
pet ition the builder had made no default in per- 
' forming his agreement : — Held, that tlu^ provi- 

sion £oi forfeiture of the materials to the land- 
lord on the bankruptcy of tlie buildei was void, 
m contrary to the policy of the bankiuptcy law, 
4 and that the mateiials on the land wTie the 

|l‘ property of the trustee in the liquidation. 

' ^ V. (2 L. B,, 0. P., 272), and 

. MeUn, Me Waugh (4 L, B., Oh. D., 624), 

: distinguished. Jay, Ik JlarrUmi^ 14 L. B., 

- ■ Ch. U., W ; 42 h, T. 600 j 28 W. B. 4 B). Eevers. 

lug S. C. mth mnn, Mxp, Meads, He Harrison, 
m h* X. Bky, 47 ; 41 L. f . 6G0 j 28 W* E, SOS. 

' J 1, A builder contracted with a building 

club to erect houses for them on their owm 
^ land. The contract contained a stipulation 
that. If the contractor should neglect or refuse 
to proceed with the work in a proper manner 
to the satisfaction of the architect of the club, 
or become bankrupt, or insolvent, or otherwise 
rendered incapable of completing the contract, 
the architect should have power, after giving 
■'I;:.' two days’ notice In writing to the contractor, 

. to appoint other persons to complete the work, 

i ,^ . ^ and to provide the requisite materials, and also 
^ i ^ and retain all materials, plant, and im- 

f, r, ' flfemmits provided that the contractor should 
P i V * ’ * i&itc dwwn money^ on account of Ms contract, 
I ft^ntraotor commenced the works, and 
tbmn on lor some time, receiving a 
if from the club, On the ^Oth 

of May bift €ed a Uquiteto petition On 
architect of the club 
he had 

f f I #tih iU M should* 
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means of completing the works, and that he 
must not remove any materials, implements, or 
plant from the works, and on the expiration of 
this notice the club took possession of the 
materials, implements, and plant : — Held, that 
the club was entitled, as against the trustee in 
the liquidation, to retain w’hat they had seized, 
the seizure being a protected transaction 
within s. 94 of the Bankruptcy Act 1869. 

Biehia, Me Watigh, 4 L. B., Ch. B., §24 ; 23 
W. B. 258 ; 35 L. T., N. S., 769 ; 46 L. J., Bky., 20. 

2. A contract for the construction of a rail- 
way provided that if the contractor should make 
default the company might enter and complete 
the works, and make use of the contractor’s 
waggons, machinery, and plant, and also have 
a lien on the same, with power of sale to reim- 
burse itself any loss or damage it might 
sustain by reason of such default. The con- 
tractor having become embarrassed, the com- 
pany made a second contract with him, which 
provided it should take to and complete the 
works, and for that purpose should be allowed 
lOjOOOZ., and the use of all the contractor’s plant, 
etc., which should on the completion of the 
works be restored to the contractor in whatever 
state it might then be. And this second con- 
tract provided that, if it should then be found 
that anything was due to or from the company 
from or to the contractor, the amount should be 
paid by the one to the other within three months 
after the engineer should have certified the 
amount that should be due. And it provided 
that, “ in all other respects the original contract 
should stand, except so far as it was altered by 
or should be inconsistent with the second con- 
tract.” The contractor had made no default 
down to the date of the second contract. The 
companv completed the works, and the engineer 
certifitMl that a large sum was due to it from 
the conti actoi . The company thei eupon refused 
to delnei’ up the plant to the conti actor, and 
claimed power to sell the plant, and to reim- 
burse itself out of the proceeds Held, by the 
House of Lords, that it wms not so entitled, 
for the piovisions of the second contiact wero in 
substitution of the corresponding provisions 
in the first contract ; the two instiuments were 
not to be read as one, nor were the clauses of 
the first, conferring the lien and power of sale, 
to be taken as incorporated into the second 
contract. Hunt v. South- Mastern Mailwav 
Co,, 45 L. J., 0. P., 87. 

III. EXTEAS. 

See aho T, post, 

3. Account directed of extra works done 
by a contractor under Ms contract Held, not 
to authorize an account to be taken of works 
(other than the specified -works) done with the 
privity of employer without written instruc- 
tions, but liberty was given to bring an action 
in respect of works done without such instruc- 
tions. Wixon V. Taff Yale Maihmy Co., 7 Hare 
136. Affirmed suh, non,, Taff Vale Mailwav 
Co, V. mxon, 1 H. L. Ca. 111. ^ 

QueerOf whether, if the contractor could 
not recover for extra works done for the com- 
pany without w’-ntten instructions, he might not 
recover in assumpsit. Ih 
By a contmet for the execution of raEway 
works after specifying certain works to b€^ 
I I# ll'w^'^dtided ^at 

tUli Mu ^ 




i, ,.v, 
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■works wHclx the company or the eo£?ineer 
shoald%y any writing under his hand leqnire 
to be executed, should be deemed to be in- 
cluded in the contract, and should be paid for 
at a certain rate, and that the contractor should 
not be entitled to make any claim for any 
alteration or addition which he might make 
without such wiitten and signed instructions : 
— Held, that a suit for an account of the moneys 
due t^ the contractor in respect of woiks done 
under the contract was a proper subject of 
jurisdiction in equity. Ih. 

1. A builder agreed, by a written contract 
Tinder seal, with a boaid of guardians, to build 
a workhouse according to a certain plan for a 
•certain sum ; and any deviations fi’om the plan 
wdiich the hoaid or theii architect might older 
in the couise of the woik w<^re to he valued in 
a particular manner, and the value added to 
or deducted from the stipulated price, as the 
case might be ,* but it was expressly provided 
that no allowance was to be made to the 
builder for additional work, unless the same 
■should he ordered in writing. After the builder 
had been paid for all the work done puisuant 
to the written agreement, he filed a bill against 
the board, alleging that much additional work 
had been done with the knowledge and sanc- 
tion of the board, and on the faith of an assur- 
ance from their agent that no wiitten order for 
it was necessary, and piaying an account and 
payment of what was due in lespect of such 
w^'ork. On a general demun er to the bill * — 
Held, first, that the subject matter of the claim 
was not of itself within the jurisdiction of this 
Oouit ; and, secondly, that the alleged fraud on 
the part of the board in taking advantage of the 
want of a wiitten order to avoid paying for 
woik which they had sanctioned, won Id not 
give the Court jurisdiction, and 'that bills to 
enforce parol contracts within the Statute of 
Frauds, on the ground of part peifoimance, were 
different, the Court having juiisdiction in those 
cases over the original subject matter, viz., the 
contract, and the question being whether that 
jurisdiction was ousted by the want of a 
writing, whereas, here the attempt was to make 
the want of a writing the giound of jurisdic- 
tion. MrJdY, Btomley Union (Guard ims), 2 
Fh. 640 ; 17 L. J., K S., Ch., 127 ; 12 Jui\ 86. 
Beversing 16 L. N. S., Ch., 114 ; 11 Jur.49. 

2. A contract for the consti action of a rail- 
way made betw^een a firm of contractors, and 
the company formed for the purpose of making 
and 'working the railway, provided that the 
company should not, under any circumstances, 
be liable to pay to the contractors a greater sum 
than 1,745,000^., and that the contractors should 
execute and provide, not only all the works and 
materials mentioned in the first schedule there- 
to, but also all such other works and materials 
as in the judgment of the company’s engineer- 
in-chief were necessarily or reasonably implied 
in and by, or inferred from, such specifica- 
tion, and the plans and sections of the railway 
and works. The contract also provided that 
all accounts relating to the contiact should be 
settled by the company’s engineer-in-chief, and 
his certificate of the ultimate balance of the 
accounts should be final and conclusive on both 

After the railway had been constructed 
contractors filed a bill claiming to be en- 
4 to payment in respect of extra works 
%^hpy had executed under the directions 

i r ' ' 


of the company’s engineer- in-chief, alleging that 
they had done so upon the faith of his promise 
that they should be paid for the same, but for 
which he refused to certify :—Held, that the 
contractors weie bound by the contract to com- 
plete the railway for a specified sum ; that the 
company’s engineer-in-chief had no power to 
alter the terms of the contract; and that the con- 
tractors had agreed to abide by the certificates 
of the company’s engineer-in-cMef. Sharpe v. 
San Paulo Brazilian JRmlwm Oo.^ 27 L. T., 
H. g., 699 ; 8 H. K., Ch., 605.n. 

Held, also, that, although the amount of the 
works to be executed might have been under- 
stated in the engineer’s specification, the con- 
tractors could not under the circumstances 
maintain any claim against the company on 
that ground. Ib. 

3. A contract for the .construction of large 
iron buildings for a lump sum contained a 
clause, that no alterations or additions should 
be made without a written order from the 
employers’ engineer, and no allegation by the 
conti actors of knowledge of, or acquiescence 
in, such alterations or additions on the part of 
the employers, their engineers, or inspectors, 
should be accepted or available as equivalent 
to the certificate of the engineer, or as in any 
way superseding the necessity of such certificate 
as the sole w^an'ant for such alterations and 
additions. Huiing the execution of the contract 
the contractois alleged it was impossible to 
cast ceitain iron tiough-girders of a specified 
weight, and subsequently they wore allowed to 
erect girders of a much heavier weight ; and 
the actual w^eights 'were entered in the 
engineer’s certificates issued from time to time 
authorizing interim payments. On the comple- 
tion of the work the contractors claimed a 
considerable amount in excess of the contract 
price for the extra weight of metal supplied : 
— Held, that the engineer’s certificates were 
not written ordeis, and the claim was therefore 
excluded by the terms of the contract. TkarSfk 
Sulphur 4' Copper Co, v. M^Blroy, 3 L. B., 
App. Oas., 1040. 

4. D. employed an architect to prepare de- 
signs for a mansion-house, the architect gua- 
ranteeing that the total cost should not exceed 
16,0002. A builder, forming his estimate partly 
on certain rough plans piepared by the architect 
and partly on his verbal explanations, signed 
a tender to complete the house for 13,690l» 
He afterwards signed a formal contract and 
specifications, being at the time when he signed 
it in weak health, and being unaware of the 
existence of the architect's guarantee as to the 
cost of the buildings. The contract contained 
a clause making the architect the arbitrator In 
case of any dispute, and giving him power to 
determine whether any work was extra work 
or not, and what sum should be paid for any 
extra work. The builder proceeded with the 
works, the cost of which vastly exceeded the 
estimate, owing, as he alleged, to the fact that 
the quantities in the working drawings prepared 
by the architect exceeded the quantities which 
he had given to the builder as the basis of his 
estimate. The architect having retoed to 
certify for anything beyond the contract price, 
the builder filed a bill praying for a rectification 
of the contract, and for a declaration that he 
was entitled to he paid by measure and value 
for all quantities of work executed by Mm in 



iTniHFip' 


V. ACCOOTT. 

8. and S. contracted with a railwaj 
company jointly and severally to exeotite rail- 
way works according to specifications and 

f rices contained in a former contact Ibetweeii* 
r. the company* S* was to advance the 
mnney necessary for the execution of the worte 


* Awhal armftgexhent was after- 
e hy the principal engineer for the 
i| Mtatn allowing 

ice in the priee.% but stipulating, that 
tception of ti?>at variance, all the pro- 
%■ Contact' alfould be considered as 
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excess of the qnantitiesincMed in Ms.estimate: 
—Held, that he must be bound by the general 
terms of the contact, as it was^ owing to his 
own negligen^'e that he entered into it without 
due deliberation, but that the arbitration 
clause could not be enforced outing to the 
architects interest to disallow any claims for 
extra work ; and that he was, therefore, entitled 
to be paid for all ivorks not included in the 
specifications by measure and value. Kim hcrlcy 
v! Meh 25 L. T., N. S., 476 ; 20 W. B. 40 ; 
41 L, J., Ch., 38 ; 13 L. E., Bq., 1. 

1* In rebuilding a church, the architect em- 
ployed by the defendants, after giving them an 
assurance that the whole of the works should 
not exceed the sum named, prepared a state- 
ment or bill of particulars showing the quan- ' 
titles of the works to be performed by the 
contractors, and also prepared plans and a 
specification* The plaintifis tendered for por- 
tions of the works, and their tender was 
accepted at a fixed sum. The architect then 
prepared a form of contract, whereby the 
plaintiffs agreed to do ceitain things mentioned 
** according to the plans and the quantities 
there given by the architect” ; and they signed 
the specification, the conditions of which stated, 
that if any doubt should arise during the 
execution of the woiks, in making out the 
aooounte the admission or allovrance of claims 
should be judged of. determined, and adjudged 
by the architect, without reference to any other 
person," and that “ in all matters the decision 
of the architect should be final.” Alt!*oudi no 
time for completion of the contract was named, 
it being left m blank, they x^rere to be subject 
to a penalty if the w^oiks should acmain un- 
finished. The planiiifi’s pcifoimcd quantities 
ot woik in excess oi the quantities stated })y 
the aicliitect in his bill ofc paiticulais, and 
claimed to be paid over and above the fixed 
sum ; but the aieliitcct i ejected the gi eater 
portion of such claims, and debited the plaintiffs 
with a sum (to 'which, however, they would 
not Consent) for delay in completing their 
COlitmci On a bill for a declaration that the 
were not bound by the conditions in 
Blitence to their claims being adjusted and 
sfi matters deckled by the aichitect, that an 
account might he taken of what was due to 
the idaintifis, and that they w'ere not chargeable 
with any sum in ic'^pect of penalty for delay : 
—Held, fiist, that there was no ground for 
imposing the penalty for delay, and secondly, 
that the plaintiffs were entitled to be paid, in 
addition to the fixed sum, for all quantities of 
work done by them beyond the quantities 
mentioned in the bill of particulars. Kemj^ v. 

4 Jur., H. S., 910. 

^ 2. A contactor agiccd ■with an incorporated 
^ l«sipany to do certain works, the contract 
i being under seal. In this contract there was a 
j^pulation, that if the company should think 
Iproper at any time to make any addition to the 
i the company should be at liberty 


Eirag him written instructions for 


was executed by the contractor under this 
arrangement ; — Held, that he could rJbt after- 
wards reject the terms of the contract and 
claim remuneration for the wmrk as upon a 
qumimn meruit, nor could ho ask in equity 
tor accounts to be taken, independently of the 
contract. Kimger v. Q^^eat Western Mailway 
Co,, 5 H, L. Oa. 72. 


IV. BEMtJITEEATIOK. 

3. Where excessive prices are charged for 
work, on account of slow and precarious pay- 
ment, no inteiest ought to be allowed, for inter- 
est is only allowed to supply the want of prompt 
payment. Mai'lhorough (^JDuJte) v. Strong ^ 4 Bro. 
P. C. 639. 

4. The employing of a professional person 
implies an undertaking to remunerate Mm, 
but the inference may be rebutted by circum- 
stances. Mmmii T. JBailUe, 2 Macq. H. L» 
Ca. 80. 

6. A., a contractor for works on a railway, 
employed B., as his agent, to get a sub-con- 
tractor to do a portion of the works. B., as 
agent, accordingly entered into a contract wtiih 
€. An allowance of U, per cent, was made by 
C. to B. After the work had been finished, A. 
filed a bill against B. and 0. to recover back 
the commission Held, that the bill could not 
be sustained as against C., and it was also dis- 
missed against B., Itithout costs on the ground 
that such an allowance was usual, and that the 
plaintiff was proved to have acted On it, and 
must have known what had occurred, Molden 
V. W( Her, 29 Beav. 117. 

(i. A contractor with a company was by 
his contact bound, at the option oi the com- 
pany, to accept payment to a certain amount 
in siiarcs : — Held, that after the company had 
been oidered to be wound up, the conti actor 
could not be called upon to accept payment in 
shaies, the option not having been exercised 
till after the winding up. Kxj), Sharon, Mo 
Aleranira Park Co,, 12 Jur,, H. S., 482 ; 14 
W'. E. 855. 

7. A contractor contacted to do certain 
woiks for a railway company, and the price 
was to be paid on the engineer of the company 
certifying the due performance of the work. 
The works were completed, but the engineer 
refused Ms certificate at the alleged instigation 
of the company. The contiactor filed his MU, 
chaiging collusion between the company and 
the engineer ; pi*aying discovery, relief, and 
payment against the company; and seeking 
discovery from their engineer and their secre- 
tary. All the defendants demurred, but tho 
demuricrs were overruled. McIntosh v. Great 
Western Mmlway Co,, 18 L. J., H. S., Gh., 94 ; 
13 Jur. 92 ; 2 Macn. ^ G. 74 ; 2 H. & Tw. 260 
19 L. J., N. S., CM, 374 ; 14 Jur. 819. 
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accruing due from it in respect of the 
works, £|jxd apply them in the discharge of K/s 
liabilities under his contracts. S. became a 
bankrupt at the completion of the works, and 
the company, after paying him and his as- 
signees part of the moneys due from it, 
refused to account with N. for the balance, 
whereupon he filed a bill for an account against 
it and S.’s assignees: — Held, that although 
the case against the company consisted of 
matters cognizable at law, yet, as there w^ere 
complicated accounts between it and the 
other paities respectively, a court of equity 
was more competent to take them and to dis- 
pose of the whole case than a court of law, and 
the bill was sustained accordingly. Taff Vale 
Mailway Co, v. Wtxon, 1 H. L. Ca, 111. See 
Nixon V. Tajf Yale Mailway Co,, 7 Hare 
136. 

1. A builder entered into a contract to build 
an union workhouse on certain specified terms, 
but became bankrupt before it was completed, 
and it was finished by the guardians. A bill by 
the assignees to have an account taken of what 
had been done was dismissed with costs, on 
the ground that it was not a proper subject for 
a suit in equity. Ambrose v. JDnnmow JI nion, 

9 Beav. 508. 

2» By the terms of the articles of agreement 
usually entered into between the postmaster- 
general and the persons supplying horses for the 
mail coaches, the postmaster-general cannot 
exercise the power of nominating a new party 
to perform neglected duty, for which piovision 
is made in the articles, without notice to all 
the paities to the agi cement who have the 
option of pertorming the neglected duty them- 
selves. A bill for. an account by a substituted 
party of whose nomination the postmaster- 
general had given no notice to one of the de- 
fendants, an original conti acting party, who 
Tvas entitled to the option of peiiorming the 
neglected duty himself, was therefore dismissed 
at the original hearing ; but the decision was 
reversed upon appeal, upon the ground that 
although no notice had been given by the post- 
master-general, the defendant knew of the 
nomination of the plaintift, and that his con- 
duct was equivalent to a waiver of the option. 
Moveyrore v. Nelson, 3 Myl. & K. 1, 

3. A bill will not be entertained for an 
account and payment of moneys, due for ex- 
penses incurred in fitting out and supporting 
certain troops called the Irish Legion, in the 
service of the republic of Colombia. Maeiia’- 
mora v. lYNdereux, 3 L. J., Ch., 156. 

4. Bill for an account of certain works con- 
siiucted by A. for a corporation, the contract 
providing that if the contractors should fail in 
performing their contract, or, in the opinion of 
the engineer, not make due progress, it should 
be lawful for the corporation to seize the plant ; 
and in case of any dispute, the decision of the 
engineer should be final at law and in equity. 
Dismissed with costs, no case of fraud, miscon- 
duct, incapacity, or refusal to act being esta- 
blished against the engineer. Beott v. Liverpool 
(CorpondionX 1 Qifi. 216. Aflirmed 3 De <3-. 
^ D 331 

5. The Court will not, in the absence of 
, . fraud or special circumstances, investigate an 
; ordinary account between a builder and Ms 

employer. Moeldon v. PeaM, 12 W. B. 502* 

I Ml fc A milway contractor, on the completion 


of the works, brought an action against the 
company to recover the balance. By an order 
of Court, all matters in diference were referred 
to arbitration, with full powers j and the Court 
was empowered to refer back the award from 
time to time. The award was made in July 
1848, and in January 1850 the company filed 
this bill, alleging fraud in the performance 
of the works practised in collusion with its 
engineer, and discovered since the award, and 
seeking to set aside the awaid, and have the 
accounts taken. A general demurrer was 
allowed, on the ground that the matter was 
already before another jurisdiction competent 
to reconsider the matter and decide all ques- 
tions. Londonderry ^5* MinisluUen Mallway 
Co, V. Leishman, 12 Beav. 423, 

T. A railway company filed a bill against 
surveyors who had brought an action at law 
against it in respect of surveys made by them 
for the company, and other matters connected 
with those surveys, and tor moneys expended 
hy them for the company. The bill alleged 
that, with the discovery thereby asked for, 
the company could successfully defend the 
action. The company afterwards, when the 
action was nearly ready for trial, applied for 
an injunction, on the ground that the accounts 
were too complicated to be taken in an action 
at law. The application was refused. Bonik* 
Eastern Matlway Co, v. Martin, 2 Ph. 758 ; 

1 H. & Tw. 69 ; 5 Rail. Ca. 484 ; 18 L, J., H. B., 
Ch., 103 ; 13 Jur. 1. Affirming 5 Rail, Ca, 
478 ; 12 Jur. 1062. 

8. The Court will endeavour to assume juris- 
diction in matters of account where doing so 
will promote substantial justice between the 
parties. JDaibs v. Nngeiit, 11 Jur., 8., 943 ; 
14 W. R. 94 ,* 13 L. T., S., 396. 

On contracts made by a builder to execute 
works, three actions had been commenced by 
the builder against his employer for the pay- 
ment of moneys alleged to be due under the 
contracts. These actions had been consolidated 
at the instance of the employer, who then 
commenced two actions against the builder for 
breaches of contract. The builder alleged that 
he was unable to prosecute the actions com- 
menced by him because the inspectmg architect 
had been prevented, by the act of the employer, 
from giving a conclusive certificate as to the 
work done. Upon a bill, by the builder, for 
an injunction to restrain the actions, for an 
account of what was due, and for payment : — 
Held, that the case was one in which the Court 
would exercise its jurisdiction in matters of 
account, and accounts and inquiries were 
ordered accordingly. Tb, 

9* Where a suit had been Instituted in tMs 
Court to compel a settlement of aocounl^, and 
to recover the balance due upon them, and 
had been pending for nearly eight years : — 
Held, that tMs Court ought not, at the hearing 
of the cause, to renounce the jurisdiction, and 
leave the plaintiff to his action at law, especi- 
ally as practical difficulty is experienced in 
proceeding at law, and as there are the means 
now under the improved course of procedure in 
this Court of securing a fair investigation of 
the items of account, and of ascertaining the 
true result of the whole ; and deotee made for 
an account accordingly. Remarks upon the 
insertion of special directions in decrees under 
the present course of pmotice. f* 
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Breat Western Mailwmj Co,^ 3 W. E. 472 ; 
24 L. X, CK 469 ; 3 Eq. Rep. 628. 

A contractor having executed works for 
a railway company under two contracts, dis- 
tingnished respectively as contract No. 1 and 
contract No. 3, brought an action against the 
company for the works executed under contract 
No. 1, The company filed a bill to restrain 
this action, alleging that the plaintiff ’s demand 
depended on the result of complicated accounts, 
the company being entitled to various items of 
set-off, and that the account under contract 
No. 1 was so blended with that under contract 
No. 3, that what was due to the contractor 
could not be ascertained without taking both 
accounts. The contractor, by his answer, 
denied any complication in the accounts, and 
that the accounts were blended; he admitted 
the receipt of various sums in payment of 
works done under each of the contracts ; and 
also of a large sum which, not being appropri- 
ated by the company, he had appropriated 
partly to one contract, partly to the other : he 
also showed that the several heads of set-off 
were free from all uncertainty ; he then stated 
that there was work done, the amount of which 
had not been ascertained, and other matters in 
re^ct of which he had claims on the company : 
—Held, on appeal from an order of the Master 
of the Bolls granting an injunction, first, that, 
taking into account the explanations given in 
the answer, there would he no difficulty in the 
company proving at law the claims of set-off 
under contract No. 1, and that no case for 
equitable interference was established on this 
ground ; secondly, that before the contractor 
could recover anything under contract No. 1, 
lie would be obliged to prove that he had a 
dematid, exclusive of that contract, which 
justified his appropriation of that part of the 
mm received from the company which he had 
not appropriatcil to contract No. 1 ; that thus 
the accounts under contiact No. 3 would have 
to be taken, and that in this waj’ the accounts 
of the two contracts were blended ; thirdly, 
tfeat, it being equally possible to take at law^, 
with justice to both parties, the accounts under 
contract No. 3 as those under contract No, 1, 
the blending of the two accounts formed no 
reaBon for withdrawing the case from the juris- 
diction of a court of law ; fourthly, that the 
other claims set up by the contractor in Ms 
answer were such as could not be properly 
decided in the action, and that therefore the 
injunction granted w^as proper; fifthly, that 
the delay of the company in filing their bill 
was no ground for refusing to interfere in a 
case where it was clear that the court of law 
could not possibly deal with the subject-matter. 

Meiilwdif Co* v* JBTooden* 3 
Mactt. ^5 0. 8 1 14 Jur. 795. ^ 

The authorities show that there are many 
in which a court of equity will entertain 
juriidm^Oii in matters of account, where, if the 
wrily making the claim had proceeded at law, 
the Court would not, if applied to for that 
withdraw- the matter from the legal 
Miction. Xh* ^ 

\ the claims which were covered by 
mlioa in the action, and which the 
sidered junpm* subjects of action, the 
» fee, schedule to Ms 
of money for. ‘^general 


by delays,” for loss of profit by reduction of 
quantities of works,” and ‘‘ for othe» breaches 
of and deviations from the contracts.” Semhle 
that these vs^ere such claims as a court of iaw^ 
sitting at nisi prim, could not properly dis- 
pose of, Ik 

2. The plaintiff entered into certain contracts 
with a railway company, wfeereby it w'-as 
agreed (inter alia) that the engineer of the 
company should, every fortnight, ascertain the 
value ^ of the work done, accordin'^ to its 
quantity and relative pioportion to the whole 
works, and that the plaintiff should, on produc- 
tion of the certificate of the engineer, receive 
80 per cent, of such value, the remaining 20 
per cent, being reserved by the company until 
such reserve should amount to 4,000^^.; that, if 
the engineer should not be satisfied with the‘ 
works, the company should be enabled after 
notice given to the conti actor, and his default 
in complying therewith for seven days, to take 
possession of the works, and thereupon the 
plant and materials of the contractor, the 
value of the work done and not paid for, and 
the reserve fund should become forfeited to the 
company. In the course of the work, the 
company advanced seveial sums of money to 
the plaintiff, upon the security of an assign- 
ment of his plant and machinery, upon the 
woiks comprised In the contracts, and of the 
reserve fund. The company, having given 
the required notice, and, at the expiration of 
the seven days, having taken possession of the 
works, plant, and machinery, the plaintiff filed 
his bill, insisting that fee engineer had not so 
estimated the works, as to give to the plaintiff 
the 80 per cent, to wfeich he was entitled, and 
that upwaids of 3O,()00Z. was duo to him, under 
the so veml contracts for works actually com- 
pleted ; insisting also that no forfeiture had 
been memred by him ; and praying, that the 
company might elect to permit the plaintiff 
to complete the works, or otherwise that the 
contmets might be considered at an end : and 
praying in either alternative for the taking of 
accounts between the plaintiff and the com- 
pany. The plaintiff amended the original, and 
filed two supplemental bills, and thereby stated 
that masonry, and other works of the most 
expensive kind, had been paid for at the price 
of inferior masonry and works, and claimed 
large sums in respect thereof ; and also alleged 
fraud against fee company, both in respect to 
the contracts, and also in respect to the certifi- 
cates, and prayed relief therefrom, etc. 
Held, that the investigation as to the sufficiency 
of the payments to fee plaintiff must be made 
in a court of equity, and caunot be made at 
law: that the evidence in support of an 
allegation of fraud must be veiy clear; and 
that it is not sufficient for the contractor to 
show that the statements of a company with 
regard to the nature of the work to be con- 
tracted for gave imperfect information ; but 
he must also^ show, that he could not with 
reasonable diligence have acquired all necessary 
information : that clauses contained in con- 
tracts confeiTing on the engineer any power 
or authority over the contractor will not be 
considered by the Court as fraudulent or void, 
on account of the engineer being a shareholder 
in the company on whose behalf such contracts 
were entered into; that the engineer can 
decide as to the quality of work done, hut 
, I U ^ 
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cannot decide as to tlie quantity and amount 
of such \W3rk : the question of measui'cment 
and calculation will be enteitained and decided 
by a court of equity : that where the plaintiff 
has entered into a subsequent contract with a 
company, the Court will not direct inquiries as 
to the amount of nnliquidatcd damages claimed 
in respect of antecedent giie\ances, but will 
consider the new contracts as a condonation, 
unless, at the time of making them, the 
plaintiff insisted on his adverse claims, — the 
parties being at liberty to proceed at law. 
Bang €7' Y. Great Wef^terii Itaihvay Co.^ 3 Eail. 
Ca. 298. And see 5 H. L. Ca. 72. 

The company, by its answer, having stated 
that the plaintiff was not entitled to a settle- 
ment of the accounts until all the works should 
have been completed '—Held, that the plain- 
tiff, having, at the hearing, asked for a settle- 
ment of accounts, was entitled, from the 
admission in the answer (although the works 
were completed by the company, and not by 
the contractor) to have a final account taken. 
Ih 

Held, also, that, under the clause of forfei- 
tm‘e, there was no foifeiture of the sums neces- 
sary to make up the deficiency in the payments 
under the ceitificates of four-fifths of the value 
of the vork done ; and the Court directed an 
inquiiy to ascertain whether they were the 
full sums or not. Ih, 

Where the evidence as to the nature of 
masonry is conflicting, a rcfcience 'will be 
directed to the Master to inquire, state, and 
accurately define the «oits of masonry with 
lespeci to which the question arises. Ih, 

Stipulations as to penalties in coiitiacts for 
railway woiks are binding on the contractor. 

n. 

Where no fraud can be shown, no relief will 
he granted against a foifeiture provided for by 
a clause m the contract. Ih. 

Wheie it had been agiccd that the provisions 
of a written contract should in all respects, as 
far as applicable, apply to an unwiitten 
contract : — Held, that stipulations as tofoifci- 
ture contained in the written contract should 
extend to, and form part of, the unwritten 
contract. Ib. 

Semhle, the Court will draw a distinction 
between a supplemental bill adducing facts 
which had happened prior to the filing of the 
original hill in support of the case made by 
that bill, and a supplemental bill adducing 
facts which happened piior to the original bill, 
but not put in issue by such oiiginal bill ; but 
that the obiection to such supplemental bill 
should be taken by demurrer, or by an applica- 
tion to take the hill off the file, and could not 
be properly taken at the hearing, Ik 

1- X). employed an architect to prepare de- 
signs for a mansion-house, the architect guaran- 
teeing that the total cost should not exceed 
IGjOOOb A builder, forming hi s estimate partly 
on certain rough plans prepared by the archi- 
tect and partly on his verbal explanations, 
signed a tender to complete the house for 
13,690^. He afterwards signed a formal con- 
tract and specifications, being at the time when 
he signed it in weak health, and being unaware 
of the existence of the architect’s guarantee 
as tb the cost of the buildings. The contiact 
, qontamed a clause making the architect the 
I pMtote in case of any dispute, and giving 


him power to determine whether any work 
was extra work or not, and vi hat sum should 
he paid for any extra work. The builder pro- 
ceeded with the works, the cost of which vastly 
exceeded the estimate, owing, as he alleged, 
to the fact that the quantities in the working 
drawings prepared by the architect exceeded 
the quantities which he had given to the builder 
as the basis of his estimate. The architect 
having refused to certify for anything beyond 
the contract price, the builder filed a bill pray- 
ing for a rectification of the contract, and for 
a declaration/ that he was entitled to be paid 
by measure and value for all quantities of work 
executed by him in excess of the quantities 
included in his estimate -—Held, that the ac- 
count was too complicated to be taken at law, 
and ought to be taken in chancery. Hmhirleg 
V. Dick 13 L. R.. Eq., 1 ; 41 L. J., Ch., 38 ; 25 
L. T. 476 ; 20 W. E. 49. 


VI. nm. 

2. A contract for the building of a ship pro- 

vided that the purchase money was to be paid 
by instalments, partly in cash and partly by 
means of bills of exchange, to bo paid and given 
at specified stages of the progicss of the con- 
siruction, the balance being paid on completion 
by a bill. The ship was from the time of pay- 
ing or giving the first instalment to be the 
absolute property of the purchaser to the extent 
of his advances, subject nevertheless to the 
builder’s lien for any unpaid instalments. Any 
hills given during construction were to be 
retired by the purchaser at completion and 
transfer. As the construction of the ship went 
on the vendor drew bills upon the purchaser, 
which he accepted, for the instalments of the 
purchase money. After these bills had been 
negotiated, but before any of them became due, 
the purchaser took proceedings tor liquidation, 
including his liability on the bills among his 
debts, and his ci editors passed a resolution to 
accept a composition. The bill-holders refused 
to accept the amount of composition when 
tendered. The purchaser shortly after the reso- 
lution gave notice to the vendor to rescind the 
contract. Not long after this the vendor 
became bankrupt, and the ship was completed 
by his trustee. The bill-holders having claimed 
a lien on the ship : — Held, that the principle 
of may}. Waring (19 Yes. 84.5) was not applic- 
able, and that the hill-holders had no lien on 
the ship. m,rp. ZamhUm^ Be 10 L. R,, 

Ch., 406 ; 23 W. E. 662 ; 82 L. T., S., 380 ; 

44 L, 5*., Bky,, 81, Affirming B, C. mb mmt, 
Esrjg, Greener^ Be Zmdb&y^ 32 B. T., H. S., 
205. 

3. A man who entem into a contract to ex- 

pend a certain sum of money on land and after 
spending part of it declines to perform the 
contract, has no lien on the land for the money 
which he has expended. v, SmitL 24 

L. E., Ch. D., 243; 47 L. T. 389. 

4. By an agreement between A. and B., A. 
agreed to exert himself to prove that B. was 
entitled to certain property in India,for which 
A. was to have half the value of what might be 
recovered. A. succeeded in reOovering a certain 
amount, -which was sent home to the correspon- 
dents in London of a firm in Calcutta, who 
acted for A. in the matter. Hpon demurrer to 
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a Hll to declare AJs right to half the amoimt 
tuader the agreement Held, ^that A. had no 
lien oa the fund, and that his right, if any, 
•was purely legal and not equitable. A lexmdur 
V* 3 W. B. 146. 


WORKS. 

BvmiatiG or Arthilc. See 
AxJTHOB AKD l^tTBLISHER—COPYEIGHT. 
- Metfojmliian Boavd of. See Local Govern- 
ment. 

^ Miiilwmj, See Bailway. 

• BoffoTmancG of Conimats Be$pectingl See 
Architect anb Engineer— Speciitc 
Performance X. ix — Work anb 
liABOHB. 


WRECK 

See Shipping XYIL 
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- Of Aitaelmenf or Or / j / w % See Peacticd 

(ATTACTIMIINT anb PKOCEhS OP CON- 
TJ»n>T). 

- Of Ccf See Enccution, II. — SnERirr, 

- Of Boo Bankruptcy, XX. Nii.— 

Execution, L— Judgment. 

- Of Mnor, Bee Practice (Error. Pro- 

ceedings in). 

- Of Faeks, Bee Outlawry. 

* w Fa , Bee Execution, II.— SKEBipr. 
^ Of Ffahem Corpm, Bee Habeas Corpus 

—Practice (Habeas Corpus). 

- Of InjmwHm. Bee Injunction. 

«- Of Zcrari Fat las. See Execution— Ex- 
tent, 

- Of MrheUi on. Bee Practice (Eeeellion. 

Commission op). 

- Of Rerlror and of Scire Facias, See Prac- 

tice (Bcird Facias}— Becognisance, 
Bet/uesdmri Facias, Bee Practice (Be- 
qVEBIlUTION). 

• Of Si hpmia ad Testificandim, See PRAC- 

TicB (Evidence), 

* Of Sidipmm Faces Tcctm, See Practice 

(BiriDKNCK), 

^ Of Srnmmm, See Practice (Writ op 

SlTIIMONS) 

• OtUr WquI See Practice TWrit) 


YORK 

See Distribution op Estate, IL 


YORKSHIRE, 
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- Right to Fortiom in Qmeml, See Por- 
tion. 

• Gift to a Son or a Child, See Will, XXXI. 
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I. Construed as Firsthom, 8126. 

II. Construed as Son taUng the Mtate^ 

8127. 

III. Construed as Onhj So% 8128. 

IV. Right of to Portion or Parental 

Provision when not tahung the 
Fstate, 8128. 

V. Other Cmes» 8129. 

II, Younger Son. 

I. Cojistrtmd as Son mt tahim the 

8130. 

II. Might of to Foriim or Parental 


3. In General f 8130. 

2. Where not Tailing the Mstate^ 
8131. 

ITT. Shifting Clauses, 8183. 

IV. Other Cases, 8133. 

III. Daughters, 8133. 

IV. Gifts to First, Second, or Other 

Sons, 8134. 

V. Gift to Next Surviving Son, 8136. 
VI Youngest Construed as Only, 8136. 

VII. Class when Ascertained and Period 
OF VFiSTING, 8136, 

See also Preceding Subdivisions. 

VIII Clauses Excluding Child “En- 
titled” OR Eldest Son prom a 
Class of Children, 8138. 


L Eldest Son. 


I, Comtnmd m Firsfborn, 8126, 
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I. CONSTBtTEB AS PIBSTBOEH. 

X* One has two sons, A. and B., and 
I daughters, and devises Ms lands to be sc 


d, to 
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pay Ills debts, and, as to the moneys arising by 
sale after <febts paid, he gives 200?. thereout 
to his eldest son A., at twenty-one, the residue 
to his „four younger children equally. A., the 
eldest, died before twenty-one : the 200?. shall 
go to the heir of the testator. Cruse v. Barley. 

Z B W. 19. 

1. Bequest to a daughter’s younger chil- 
dren ” : — Held, to mean the children other than 
the eldest yi age, and therefoie to exclude the 
eldest child, a daughter, and to include her 
younger hi other, though, under his parents’ 
marriage settlement, the family estates stood 
settled on him. Lyddon v. MUson^ 19 Beav. 
565; 18 Jiir. 1066; 2 W. E. 690. 

2. The only son of a marriage cannot succeed 
to an estate which has been limited to A. and 
his heirs in tail male, except an eldest son, 
and does not come in under a pro’s iso giving* 
an estate to A., and “ all and every other the 
son of the body of A., save and except an 
eldest son.” Tuite v. Bermimham, 7 L. E., 
H.L., 634; 24 W. E. 649. 

“Eldest” and “firstborn” are to be treated 
as synonymous terms. Ib, 

3. Except ^in cases of portions or of a speci- 
ally qualifying context “eldest son” means 
“ firstborn son.” A testator, by u ill dated m 
1841, demised lands to the use of A. for life, 
with remaiuder to the use of “ the eldest son ” 
of A. for life, with remainder, after the decease 
of the eldest son of A., to the use of the eldest 
son of his body and his liens for ever; but in 
ease of the death of the eldest son of A. without 
issue male, to the use of the second, third, 
fourth, and every other son of A. successively 
in tail male ; and the will contained a proviso 
that the first, second, third, and every other 
son of A. should, befoie receiving the rents of 
the lands, take and use the name and arms of : 
the testator. The firstborn son of A. was I 
living at the date of the will, hut died an 
infant. 0., the second born son of A., 'v\as his 
eldest living sou at the time of the death of 
the testator -Held, that the word “oldest” 
must be construed as “ firstborn ; ” and that, 
subject to his father’s life estate, 0. w^as tenant 
in tail under the will. Meredith v. Treffry. 12 
L. E., Ch. D., 170 ; 48 L. J., Ch , 337 ; 27 W. E. 
406. 

Held, also, that the eldest son of A. took by ‘ 
implication an estate tail in remainder after I 
the estate tail of liis eldest son. Ib. 

4. The eldest son of a man is his firstborn 
—the primogeniius; and the words “shall 
become the eldest son ” of a person living at 
the date of a will cannot, without an ex|>lana- 
tory context, be extended beyond the lifetime 
of^that person; they are connected with the 
heirship of, and right of succession to, a living 
man. Bathurst v. Brrinytm, 2 L. E., App. 

698; 46 h, J., Ch., 748; 25 W. E. 908: 
37 E. T., H, S., 338. Affirming H 0. mm, 
Marmy-Batlmrst v. Brriugtm^ 4 E. E., Oh. B., 
251 ; 46 L. J., Ch., 162 ; 25*W. B. 482 ; 35 E. T., 
H. S., 709, which reversed 84 E. T., F. S., 639. 

5. A testator gave real estate to A, for life, 
i , and afterwards to her eldest son on his taking 

the name of M. ; but should he trefuse to take 
; the name, or A. depart this life without a son, 

; then over. A. had no son at the date of the 
, ':^l,;but afterwards had four sons, all of whom 
name of M. given to them at their 
that A. took an estate for 


life, with remainder in fee to her firstborn 
son. Bennett v, Bennett^ 10 Jur., H, S., 1170 ; 
33 E. J., Ch., 34; 13 W. E. 66; 11 E. T., H. S., 
362 ; 2 Br. & Sm. 266. 


II, COHSTBtTED AS SOH TAICIHC^ THE 
ESTATE. 


6. Elder son unprovided for, considered as a 
younger. Teynham (^Lord') v. Webb^ 2 Ves, 198. 

7. Elder son provided for by collateral rela- 
tions considered as a younger. Buhe v. Boidge^ 
2 Yes, 203.n. 

8. A father’s estate was limited after his 
death to the eldest son in tail, and the mother’s 
estates were limited after hen death to the sons 
and daughters (other than an eldest son) as 
tenants in common in tail : — Held, that the rale 
of construction was the same as to realty and 
personalty, and that the son of a younger son 
who had succeeded to the father’s estate was 
excluded from all interest in the mother’s estates. 
Be BayZey, 6 L. E., Ch., 690 ; 19 W. E. 789 ; 25 
L. T., N. S., 249 ; 39 L. J., Ch., 388 ; 9 E. E., 
Eq., 491 ; 18 W. E. 481 ; 21 L. T., H. S., 195. 

9. A second born son, who attained twenty- 
one, and on his father’s death succeeded to liis 
title, but died before the period of distribution, 
w^as held to be excluded as an “eldest son” 
from sharing in certain unappointed trust funds. 
His younger brother, who succeeded him in the 
title, and was living at the period of the dis- 
tribution of the funds, was held entitled to 
share in them. Be Bwers, 40 E. Ck, 87 ; 
24 E. T., F. S., 253 ; 19 W. E. 318. 

10. In a settlement where there is a clause 
excluding the eldest son from the benefit of a 
fund provided for children other than an eldest 
son, the time for ascertaining who fills the cha- 
racter of eldest son is the period fixed by the 
settlement for the distribution of the fund, 
Collingnmd v, Stmihoige^ 4 L. B., H. L., 43 ; 38 
E. J., Ch., 421 ; 17 W, E. 537. Affirming S. G. 
mm. Stanhope w Collin gmood^ 30 E. J., Oh., 894 : 
4 L. E., Eq., 286. 

In such a case “ eldest ” is not solely senior 
in age, for (as stated by Lord Hardwicke in 
Buhe v. Boidge, 2 Yes. 203.n.), “ eldership not 
carrying the estate along with it is not such an 
eldership as will exclude.” lb, 

A. was, under a will, tenant for life of an 
estate, remainder to his first and other sons in 
tail. On his marriage a settlement was ex- 
ecuted, by which a fund was created and vested 
in trustees for the husband and wife for life, 
and after the decease of the survivor for the 
benefit of the children of the marriage, “ other 
than and except an eldest son entitled xmder 
the wiE to an estate in tail mail in possession, 
or remainder immediately expectant on the 
death of A.” There was a power of appointment 
in this husband and wife, and in the survivor of 
them. There were three children of the mar- 
riage, a son and two daughters* Fo joint ap- 
pointment was made. The wife died. The son, 
on attaining twenty-one, joined with his&ther 
in barring the entail and re-settling the estate, 
which was settled on the father for life, on the 
son for life, and on the sons of the son in taSI 
The father appointed one moiety of the trust 
fund to a daughter on her marriage. Fo ap- 
pointment was made of the other 
the death of the father the son claimed a aha® 
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of tbc fund Held, that though the character 
oi eldest son was to be ascertained at the time 
of distribution of the fund, the son here w^as to 
be treated as the “eldest son entitled under the 
and consequently was not entitled to a 
share of the trust fund, for that his re-settle- 
ment of the estate, and his taking under such 
re-settlement an estate diffeient from that 
given by the will, had in no way affected the 
character of “eldest son entitled under the 
will ” which belonged to him when he came of 
age. Ih, 


in. CONSTEHEB AS ONLY SOH. 

1, Hugh Tuite and Sarah his wife had tw^o 
sons named Hugh Morgan and George Gustavus. 
In 1826, on the marriage of Hngh Morgan, the 
paternal estate of Sonna in Westmeath was 
settled to the father for life, remainder to Hugh 
Morgan for life, remainder to the first and other 
sons of Hugh Morgan in tail, remainder to 
George Gustavus and his issue in tail male. On 
the marriage of George Gustavns in 1834, the 
maternal estate of Ballycommon was settled 
(after life estates to the fatlier and mother) on 
(koigc Gustavns for life, with successive rc- 
malndeis to his issue in tail male, remainder to 
Hugh Morgan for life, remainder to the second 
son of Hugh Morgan and the heirs male of such 
second son, and in default of such issue male of 
such second son to the use of the third, fourth, 
fifth, and of all and every other the son and 
sons of Hugh Morgan, save and except an eldest 
son, in reinaiiitler one after the other and the 
heirs male of their bodies, the elder of sueli son 
and sons (other than an eldest sun as aforesaid) 
and his said heiis b(*ing pitfeired befoic the 
youngei and ins said heiis, and in dcf.inlt of 
such issue, in fee t o 11 eniyArabin,.i connection 
of the mother. George Gustavus died without 
issue. Hugh Morgan afteiwaicls died having 
had an only son who survived him Held, that 
upon the death of Hugh Morgan Tuite, the heirs 
of Henry Arabin became entitled to an estate 
of fee simple in possession in Hie lands of Bally- 
oommott ; the only son of Hugh Morgan being 
an “clde'^t son’^ within the meaning of the 
settlement of 1831, Tuite v, Birmingham, 24 
W. K, 549 ; 7 L. E., H.B,634. 


IT. BIGHT OF TO FOETIOH OB FABEHTAL 
PEOTISIOH WHEN NOT TAKING THE 
ESTATE. 


% By a settlement for the benefit of younger 
children, money was to be raised, after the death 
of T,, for all the children of B. other than an 
eldest or only ?^on for the time being entitled to 
certain estates. The eldest son of E. died in his 
father's lifetime, and E. died in T.’s lifetime. 
At T.’s death W. was the eldest living son of B,, 
and entitled to the estates Held, that the 
representatives of the eldest son of E. took a 
share in the money. Ellmn v. TJmias, 8 Jur., 
N, 8., 1139: 6 L, T., N. S., 883 ; 7 L. T., N. S., 
342: 1 Be G. & Sm. 18 j I N. E. 37 : 82 L. 

W. R.r,6. 

entitled must be ascertained at 
the money’ is' directed ,to. be 
~ ^ and th e words of 'e^eeption . 

*' / 1 'I i !■ « ' I 4^ ,1 .’’.i i { i 


attach at that time upon the son who then 
answers the description, and to Exclude him 
only from the class of persons interested. ll. 

3. By a settlement a gioss sum was directed 
to be raised after the decease of the settlor and 
his wife (tenants for life) for portions for children 
other than their eldest or only son, equally to 
be divided : — Held, that the personal represen- 
tatives of the eldest son, who attained twenty- 
one, and died in his father’s li:^time, weie 
entitled to one share. Barles v. Mw/uen'm, 1 
Hem. & M. 730 ; 2 H. E. 101 ; 32 B. J., Oh., 417 ; 
11 W. E. 1040; 8 L. T., H. S., 443. 

Held, also, that a daughter who attained 
twenty-one, and died unman ied in her father’s 
lifetime, was entitled to a share. Ih. 

Held, also, that the second son, who, during 
the father’s life andaftei attaining his majority 
became the eldest son and succeeded to the 
settled estate, and the peisonal representatives 
of a child who died in infancy, were not en- 
titled. Jk 

The only person who is propeily described as 
an eldest son, so as to be excluded from a share 
of portions for younger children, is the son who 
eventually takes possession of the estate. Ih, 

4. Giandmother, under a power, creates by 

deed a teim to commence after ber death for 
raising money for younger children, as their 
father should appoint; if no appointment, 
equally ; if but one besides the eldest, then to 
that one; if none except the eldest, then to 
Mm ; if no eldest son, then to her own executors. 
At the date of the deed there was one grandson 
and one granddaughter. The father afterwards 
had another son, and died without appointment. 
The eldest son having died under age Held, 
that the whole sum belonged to the daughter, 
and that the younger son, having thus become 
an c Idest so«3, was excluded. Elder son, unpro- 
vided ioi , considered as a younger. Teynhmi 
(lord) V. 2 Ves. 198. 

5 Bv a settlement i cal estates stood limited 
to S foi life, and after Ids death as to part to 
E., Ills son, for life, lemainder to H, the 
eklcsl son ot E., for life, and to his first and 
other sons in tail, remaiiidei to J., the second 
son of E , for life, and to Ins first and other 
sons in tail, with remainders over ; and as to 
the lemaming pait, to tinstees for sale and 
com ersion, the proceeds to be held as personal 
estate in trust for the childien of E,, “ other 
than or not being an eldest or only son for 
the time being entitled under the limitations 
hereinbefore contained to the manors,” etc. — 
the unsold part of the settled estates — either 
in possession or in remainder expectant on 
the decease of the survivor of S. (the grand- 
father) and E.,” the shares to vest in such of 
them as should attain twenty-one, or, if 
daughteis, marry under that age, and to be 
paid at such age or days of marriage, or 
immediately after the decease of the survivor 
of S. and B., which should last happen. The 
father died in the lifetime of the grandfather, 
and J. (having attained twenty-one) died in. 
the lifetime of both his father and grand- 
: father. S., the second son of 1,. attMned 
twenty-one in the lifetime of H,, and became 
entitled as tenant for life in possession to the 
unsold part of the settled estates on' 
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vision for H. by way of rent-chars^e, Ills personal 
xepresentatye was, and J., the second son, 
was not, entitled to share the personal estate 
with the younger children. SwMmme v. 
BwinMrne^ 11 W, E. 47. 


V. OTHEB CASES. 

1. Bequest to younger sons, as tenants in 
common ; find, if any of them should die 
before the peiiod of distribution, not leaving 
any wife or children, his share to go to his 
next eldest brother, and so on to the youngest. 
The fifth son haiing died without leaving a 
vife or child, his share was held to go to the 
sixth. Fitzgerald v. Fitzgerald^ 12 Ir. Ch. E. 
442. 

2. Gift to the eldest sons for the time being 
of testator’s four brotheis in remainder after 
ailife estate : — Held, a vested interest in them as 
tenants in common. Hai vey v. Towellf 7 Hare 
231 ; 17 L. J., K S., Ch., 217 ; 12 Jur 241. 

3. Bequest of 5,0002. out of an estate, equally 
to testator’s children, with remainder in the 
same estate to his first and othei sons ; the 
eldest son shall have a share. Indedon v. 
JVbrtheotCf 3 Atk. 438. 

4. A testator who had been twice married, 
and had three sons by the first marriage, and 
a son and a daughter by the second, gave his 
residuary estate to his five children, share and 
share alike, the shares of his sons to be i^ay- 
able at twenty- one, and of his daughter at 
that age or upon maiiiage, with a gift over in 
case of death befoie the shaies became pay- 
able ; and he directed that in case his three 
children by his first wife should receive any 
moneys which should become payable to them 
as the children of their mother, such monej s 
should be considered as deduction from the 
shares of such children, it being Ms desire 
that all his children should share and share 
alike. After the eldest child attained twenty- 
one, but before any of the rest attained that 
age, the ohildien of the first mariiage became 
entitled to a fund as children of their mother : 
— Held, that, as the share of this fund coming 
to the eldest son could not be deducted from 
his share of the residue, and it w-as the in- 
tention of the testator that the proviso in his 
will should operate on all the children alike, 
no deduction could be made from the shares 
of the other children of the said marriage. 
stares v. Fenton, 4 L. E., Eq., 40, 

5. A. devised to B. for life, remainder to 
his first and other sons in tail male, remainder 
over, in trust to convey the piemises, or any 
part thereof, to such child or children of 
testator’s daughter, and her then husband, 
other than and except their eldest son for the 
lime being, and the issue male or female of 
such child or children (except as before ex- 
cepted), for such estates and in such shares, 
and subject in such limitations, as she, by 
deed or will, should appoint : and for want of 
appointment by her, or for so much as shall 
not have been appointed by her, then, as hex 
husband should, by deed or will, appoint: 
a^d for want of such appointment, or for so 
much, etc., then as their eldest son for the 
lime, being shall appoint. The husband by 

will (Ms wife having died without appoint- 
to Ms younger sons, by name, 






in tail, with cross-remainders in tail ; and if 
all his said younger sons should die without 
issue, then to his daughters. ^ He died, leaving 
his sons, the appointees, still younger sons ; 
aiterwaids one of them became the only sur- 
vi\ing son, the rent being dead, without issue; 
and then the trust estate vested in possession 
by the death of B., without issue male. The 
daughteis of the appointor claimed the estate, 
considei mg the appointment to theii surviving 
hi other as defeated, by his being, as they said, 
an eldest son for the time being, and so 
excluded by the will of A., and the other 
brothers, the appointees, being dead, without 
issue. But it was decreed by Chancellor LifCurd, 
that the appointment to him continued un- 
distuibed ; that “ time being ” meant the time 
of the aj)pointment being made ; that the 
appointees were as if named m the will of 
A.; and that the daughteis could only claim 
under the appointment of their fatiier, who 
limited it to them in the event of all his sons, 
the appointees, dying without issue, which 
did not happen. Jones v. Cojpe, Vern. & Scriv* 
29. 

6. A. makes two of his daughters executrixes, 
and directs then to distribute a sum of 4002. , 
and also the residue of his personal estate, 
among themselves and their brothers and 
sisters, accoidmg to their needs and necessi- 
ties, as they in their discretion should think 
fit. The Court restrained the exercise of this 
power by decreeing a double share to the 
eldest son and heir, looking upon liim as a 
necessitous jpeison. Wardurton v. Warlurto7t, 
4 Bio. P. C. 1. 

7, K., by will, directed his trustees, on E., 
the eldest son of K., and failing him the next 
eldest son, attaining twenty-one, to convey 
ccitain leal estates to K., but in ease any of 
the children conducted themselves so as not 
to merit the approbation of the trustees, then 
such children were to have life estates onl}. 
K,, by codicil, directed his trustees to postpone 
the conveyance to E. till he attained twenty- 
five. E. at twentj-thioo manied, with the 
approbation of the tiu^tees, thongh they w^ero 
not paities to his mariiage settlement, which 
settlement disposed of his interest under his 
father’s will as if it were an estate in fee. 
When E. attained twenty-five, the trustees, 
not being satisfied with E.’s conduct, conveyed 
to him only a life estate in the promises : — 
Held, first, that the eldest .son was included 
under the term children ; secondly, that the 
trustees were not hound to declare their 
dissatisfaction until E. attained twenty-five, 
and that they could not by having assented 
to B.*s marriage preclude themselves from 
discharging the duty of reviewing his conduct 
when he attained twenty-five. Weller v, Ure, 
15 L. T., N. S., 97. 


i 


8. One gave legacies to each of his younger | 

children, payable at twenty-one, and the re- \ 

sidue of his personal estate to his eldest son l 

at twenty-one; and if he die before twenty- 
one, then to his younger children in succes- j 

sion ; and if any of his younger children should | 

die before twenty-one, their respective legacies I 

to go equally to all the survivors ; and if Ml 
his children should die before twenty^one, \ 

then the whole to go to a charity. One of ! 

the younger sons died under twenty-one ; the \ 

other children attained twenty-one Held, j 
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the eldest son shotiM take his legacy equally 
with the other younger children. Mkm v. 
Ambl. 569. 


n. Younger Son. 

I. Con^tmed as So 7 i tiot taldng the Es- 

tate, 8130. 

II. Might of to Portion or Parental Proei^ 

smh when heeommg Mldestt 8130. 

III. SMfthig Clauses, 8133. 

IV. Other Gases, 8133. 


X COHrSTEFEB AS SOW mT TAKIW0 THE 
ESTATE. 

^ 1. Elder son provided for hy collateral rela- 
tions considered as younger. Puhe v. Poidae, 
2 Tea. 203.n, 

2. Every one hut the heir is a younger child 
in equity. Younger children are those who 
do not take the estate. The character of 
younger children must continue until the 
time of payment. Sapage v. GarrolL l Bali 
St B. 278. 

3. Younger child is never considered as an 
eldest but between patent and children, or 
one m loeo parentis, not in the case of a 
provision by a stranger. Mall v. dlbeer, Ambl, 
203. 

4. If money is bequeathed to younger 
, children, where there aie be\eral diughters 
and a son, who by biith is the youngest, but 
heir to a fan* inhentaufe, he shall not be 
considered as a j'Ouncrcr child to take the 
legacy. Mretm v. Bntton, 3 Ch. Eep. 1. 
8. P, Mmd V. Caee, 1 Oh. Rep. 221 

5. When a real estate is so settled, that it 
must* on the death of a parent* go to his 
eldest son, and provision is made by that 
p«at or by any person in loco parentis, 
Whether by settlement in contemplation of 
marrl^e or by will for the younger children 
Of such parent, courts of equity have con- 
sidered the presumption that it was intended 
to make provision for all the children so strong 
as to warrant them in holding, that by the 
word **3munger” must have been intended 
all eicepfe the one child who succeeds to the 
estate,^ But this does not apply to the case 
of a will in which the primary intentions of 
the testator appear to have been to found 
certain families or to do something beyond 
merely making a provision for childien. And 
the circumstance that the will is not of an 
executory nature will make no difeerence. 
^amoHck V, Skdmersdalo (Zord)t4:Y, Sc OoII. 

5 ^ grandmother, “younger 

,, does not necessarily mean children 

g rovxded for. Zijddon v. Mlism, 2 W. R 
* 19 Beav, 665 ; 18 Jnr. 1066. 

^ ^ 71 iThe' rule* that a llmitetion In favour of 
^ _will not operate in favour 

» t yuMger child who becomes an elder son 
estates, is c^Mnad to 
made brt parent 
; pemn m loco parmtu. Sandman v. 


Maohe^^zw, I John. & H. 613 : 7 Jur K R 
1231 ; 30 L. J., Ch , 838 ; 5 L. T„ S ^ 176 
Where, in a marriage settlement, a husband 
covenanted to pay 10,000/. for the children of 
the marriage* and, for want of such children 
for the children of the wife by a former mar- 
riage (other than A., her eldest son) as the 
husband should appoint; and in default, for 
all who should attain twenty-one, equally, or, 
if only one, then for such one younger child : 
—Held, that the wife could not be^oonsidered 
as purchasing the provision in such a sense a^ 
to make her the settlor, and that the settle- 
ment was not by a x^erson in heo pare?itis, 
Ih. 

8. Bands were settled to the use of A. for 
life, remainder to his eldest son B. for life 
remainder to G. (eldest son of B.) for life, 
with lemainder to C.’s first and other sons 
successively in tail, lemainder to B. (the 
second son of B.) for life, remainder to B.*s 
first and^ other sons in tail, with remainder 
over; with a power of limiting portions in 
favour of the children of B., “ not being and 
besides an eldest or other son, who on the 
decease of B. and A. shall be entitled to the 
settled estates ; ” the portions to vest in the 
case of sons at twenty-one, but not to be 
raisable in the lifetime of A. and B. or either 
of them without consent. B. died first, then 

0.* without issue, but having attained twenty- 
one ; then A. ; whereupon B. succeeded to the 
estates. He attained twenty-one in O.’s life- 
been barred or limited: 
—Held, that neither B. nor C.’s representa- 
tives had any title under the portion trusts. 
Gmg V, ^imerleh (Marl), 2 Be J. & Sm. 370 ; 
17 B. J., H. 8,, Ch,, 443 ; 12 Jur. 817. 

See also I. ly. ante and following 
8ubdi\isions. 

II. RIGHT OF TO PORTION OB PAREHTAIi 
PROTISIOH WHEH BECOMING EIBEST. 

1. In General, 8130. 

2, Wie7*e not tallng the Mstate, 8131. 


1. In General. 

0, Where there is a sum of money provided 
for jounger children, and one of the younoor 
becomes eldest, he shall have no part of this 
money but wheie tlio money was, by a private 
Act of Paihament, to be appointed among A. 
B., and 0. (naming them), and A. afterwards 
becomes eldest* he is capable of an appoint- 
ment in his favour. Jenmjn v. Pelhms, Forrest. 

^ younger son becoming 
an elder cannot have the benefit of aprovision 
made for younger childien, is applicable only 
m a case whore the settlor is a parent cir m 

SandemanY.Mae7mmk,ltSkm. 

Sc H. 613 ; 7 Jur,, 27 . S., 1231 * SO B J * rtfc 
838 ; 5 B. T., H. S., 176. ' 

H I A., by marriage settlement, is t 
uf 3 , I'emainder to trustees* to taise §j 
younger children's portions, as A* 
point ; remainder to his first «dl #11 
in tail. A. appoints the 4000^:, aimbi 
younger clnklrcn, and 
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thereof to B., his second son. The eldest son 
dies siz ye%Ts afterwards, whereby B. became 
eldest son, and entitled to the whole estate 
after his father’s death ; and thereupon A. 
makes a new appointment of the 2,6001. to 
one of his daughters. Decreed, the last ap- 
pointment to take place, the first being made 
to B. upon a tacit or implied condition, that 
he shonld not become the eldest son. (J/tad- 
meli V. Doleman, 2 Vern. 528. 

1. Grarrdmother, under a power, creates by 
deed a tcim, to commence after her death, for 
raising money for younger children, as their 
father shonld appoint; if no appointment, 
equally; if but one besides the eldest, then 
to that one; if none except the eldest, then 
to him; if no eldest son, then to her own 
executors. At the date of the deed there was 
one grandson and one granddaughter. The 
father afterwaids had another son and died 
without appointment: the eldest son having 
died under age* — Held, that the whole sum 
belonged to the daughter, and that the younger 
son, having thus become an eldest son, was 
excluded; eldest son unprovided for, con- 
sidered as a younger. Teynham (Lord) v. 
Wehh, 2 Ves. 198. 

2. tinder a power to appoint a sum of money 
among children; but that the eldest son, or 
the son possessing the estate, shall have no 
part of the money ; a younger son becoming 
an eldest is excluded, though mentioned by 
name in the execution of the power, whilst he 
was a younger son. JBroadmead v. Wood, 1 
Bro. 0. C. 77. 

3. A son who, when he attained twenty-one, 
was a younger child, but, by the subsequent 
death of his elder brother, in the lifetime of 
his parents, becomes an eldest son before the 
time fixed for the payment of the younger 
children’s portions, is entitled to his shaie of 
portions which aie directed to vest in the 
young:er sons at twenty-one, though not pay- 
able till after the death of the parents ; there 
being enough in the settlements by which 
the portions were provided, to show that the 
character of younger child was to be ascer- 
tained by reference to the time when the 
portions vested, and not to the time when 
they became payable. Windham v. Gmhami, 
1 Russ, 331, And see Zoder v. Loder. 2 Tes. 
531. 

A A. devised to B., for life, remainder to 
his first and other sons in tail male, remainder 
over, in trust to convey the premises, or any part 
thereof, to such child or children of testator’s 
daughter, and her then husband, other than 
and except their eldest son for the time being, 
and the issue male or female of such child or 
children (except as before excepted), for such 
estates, and in such shares, and subject to 
such limitations as she, by deed or will, should 
appoint ; and for want of appointment by her, 
or for so much as shall not have been ap- 
pointed by her, then as her husband should, 
by deed or will, appoint ; and for want of such 
appointment, or for so much, etc., then as 
their eldest son for the time being shall ap- 
•point. The husband, by Ms will (his wife 
:;^aving died without appointing), appointed 
^.Mb younger sons, by name, in tail with 
aiyemaipders in tail ; and if all Ms said 
should die without issue, then 
to Ms daughters. He died, leaving Ms sons. 


the appointees, still younger sons; after- 
wards one of them became the only surviving 
son, the rest being dead without issue, and 
then the trust estate vested in possession 
by the death of B. without issue male. The 
daughters of the appointor claimed the estate, 
consideiing the appointment to their surviving 
brother as defeated by his being, as they said, 
an eldest son for the time being, and so 
excluded by the will of A.; and the other 
Mothers, the appointees, being dead without 
issue. But it was decieed by Lifford, Oh., that 
the appointment to him continued undis- 
turbed; that “time being” meant the time 
of the appointment being made; that the 
appointees were as if named in the will of 
A., and that the daughteis could only claim 
under the appointment of theii father, who 
limited it to them in the event of all Ms sons, 
the appointees, dying without issue, which 
did not happen. Jo7ies v. Cojjo, Vern. & Scriv. 
29. 

5. Portions by settlements for younger 
children, living at the death of the survivor of 
the parents, with a proviso that advancements 
should be in satisfaction, unless the contrary 
is declared. The father by will, desiring the 
settlement may be punctually complied with, 
made a residuary disposition of real and 
personal estates among the younger children, 
diiecting that what they may have received in 
his hfe shah be brought into the account so 
as to make them all equal ; construction upon 
the whole, that advancement in marriage or 
otherwise, though not the grammatical con- 
stinction, is within the proviso ; and, equality 
being the object, an ariangement was made 
upon that principle. One of the younger 
children having become the eldest, and there- 
fore owner of the estate, between the death 
of the parents, after advances received in 
satisfaction of the portion in the former 
character, is to be considered a younger child 
in the account. Zeahe v. Zeahe, 10 Ves. 477. 

6. A testator bequeathed 20,000?. to Ms son 
A. for life, with lemainder, “in caseF., the 
eldest son of A., shall bo living,” to F. for life, 
with remainder to his children, and in default 
of children to the other sons of A. successively, 
in strict settlement. He also bequeathed a 
share of the residue to A. for life, with 
lemainder to “all the children of A., except 
F.” F. died in the lifetime of A., unmarried 
when B. became the eldest son of A., and^ 
entitled on A.’s death to a life interest in the 
legacy of 20,000?. :~HeM, that, notwitlistand- 
ing^ B- having become the eldest son, he was 
entitled to a share in the residue, and that the 
representatives of F. were excluded. Wood v. 
Wood, 4 L. B., Bq., 48; 15 W. R. 389. 


% Where not taking the Estate# 

7. By a settlement executed In 1800, onhis 
tot inarriage, A. was seised of an estate fqr 
life in icertain lands, with remainder to his 
first and other sons in tail, with powder to 
charge the lands with 2,000?. for such purposes 
as he should think fit, and with 1,000?. to his 
children b;^ any after-taken wife. Ha also 
became entitled, by subsequent rents, to two 
sums of 500?. and 1,000?. charged on the lands 
by the same deed. !Ihere was no issue of the 
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first marriage By a settlement executed in 
1809, on Ms second marriage, he charged the 
lands with 2,0001 and 1,000^, under the jjowers, 
and assigned that 2,0001,, and 5002. and 1,000/., 
to trustees in tiust, if there should he two or 
more younger children or daughters, to be 
divided amongst them after the death of their 
mother, as he should by deed or will appoint, 
and in default of appointment equally ; and 
if theie should be no issue of the marriage, or 
issue only one son, or there should be issue 
one or more daughter or daughters, or one or 
more younger children who should die before 
the time ot payment of the portions, then, as 
to the 2,000/., l,00f)2., and 500/., in trust for 
A., his executors, etc. There was issue of the 
second marriage two sons and a daughter (B., 

0., and B.). The eldest son, B., joined A. in 
snfiering a recovery of the estate, and, by a 
deed of 1834, it was conveyed, subject to a 
term, to the use of A. for life, remainder to 
the use of B. for life, remainder to the first 
and other sons of B. in tail, remainder over. 
The trusts of the term were to raise, by sale 
or mortgage, 12,500/. ; to be disposed of as A. 
and B., ox the suuivor, should appoint, which 
was raised. A. appointed 250/. of the sums of 
500l., 1,000/., and 2,000/. to I)., and the residue 
to C., and aftei wards B., the eldest son, died 
without issue, whereupon C. became entitled, 
subject to the charge of 12,500/., to a life-estate 
in part of the lands, the rerauinder ha\ ing been 
sold for payment of incumbrances Held, 
that the appointment of the 5(K)/„ 1,01X)/., and 
2,000/. did not become void by G. becoming an 
eldest son, entitlr'd to tlie lands under the 
decrl of 1834. Tennmrh v, Moore, 13 Ir. Eq. 
li 121. 

1. Construction of a elau.se of accruer *‘in 
ease of any ynungc r son becoming an eldest 
or only son.” I^eacoelie v. iVm, 2 Ketm 680 ; 
6 L. J„ K. S., Gh , .175; 1 Our. 575. 

An estate was limite<l to A. for life, with 
remainder to his first and other sons in tail ; 
and a term was created, for raising portions 
for younger children, to be intoiesls vebtocl in 
sons at twenty -one, but pavablc after the 
death of A.; and it was provided, that “in 
case any of the younger sons should become 
m eldest or only son,” Mb portion should 
accrue to the other children. A. had two 
bons, B. and C , and one daughter ; B. attained 
twenty-one, and suffered a recov ery, whereby 
!io dobtroyed O.'s estate in remainder. B, died 
in 1807, leaving L\, an infant, to whom he 
devised the estate, for his life. A. died in 
1833. — Held, that C. was not entitled to 
participate in the portion. Ih. 

2. Where estates were limited in a settlement 
for a teim, to laise a certain sum for portions i 
of ail tlie children of the marriage (except an I 
eldest or only son), to be vested and paid at 
8Wh times as the husband should appoint, 
aAl, in default of Ms appointment, at twenty. 

hut not to be paid until after his death, 

* ifith a proviso, if any son should become an 
son before the time appointed 
4 ! ] payment of his portion, that then, and in 
3|ay mmh appointment, his share 
1 go to the.others j the eldest son attaifted 
and afterwards, yyith the father, 
and^ re-settled the estates 


three daughters all attained twenty-one, and 
the eldest died intestate and without issue, 
and the father appointed the sum amongst the 
surviving son and three daughteis, directing 
that the shares should vest on the execution 
of the deed, but not to be paid until after his 
death; and the second son also died before 
Ms father Held, that the share so appointed 
to him did not go over to the sisters. Spencer 
V. Spencer, 8 Sim. 87 ; 5 L. J., N. S , Ch , 310. 

3. A second son, becoming the cldtst son in 
the lifetime of his father, who was tenant for 
life, with lemainder, subject to trusts for 
younger children’s portions, in strict settle- 
ment, was prevented from taking an intcrcbt 
in the bulk of the estate by reason of a disen- 
tailing deed executed by Ms father and elder 
brothel : — Held, that he was entitled to a share 
of the portions provided for younger children, 
notwithstanding a pioviso for accruer, in the 
event of a younger son becoming an eldest 
son ; the Court being of opinion, that, in being 
excluded by the disentailing deed, he was in 
effect excluded by the settlement, of which the 
disentailing deed was necessarily an incident, 
and the intention was clear to exclude none 
from the portions who were excluded by the 
settlement from taking the bulk of the estate. 
Mamnlmj v. Jones, 2 Kay k 5. 684, 

The case of JSeaooehe v. Pares (2 Keen 689} 
observed upon. It is in conflict with Speneer 
V. Spencer (8 Sim. 87), and not to be followed 
as an authority. Ib, 

Where the bulk of an estate is limited in 
strict settlement, and by the same settlement 
portions are provided for younger children, no 
child tjiking the bulk of the estate by virtue 
of the limitations in strict settlement can take 
any benefit from the portions, whether the 
hf'ttlenumt docs or does not contain an expioss- 
prf) vision to exclude him fiom a share in the 
poi lions. But where a younger child becomes 
the eldest without taking any pait of the 
estate, whether or not he is entitled to share 
in the portions, is a question of intention. 
Tb 

4. A., on his marriage, settled real estates 
on himself for life, then to parties for a term 

1 to raise poifions for his younger children, and 
j sub)ect theieto to his first and other sons in 
i tail. The portions were to vest in sons at 
I twenty-one, but to be payable after the death 
I of the husband and wife, G., the second son, 
attained twenty-one, after which W., the 
i eldest son, having barred the entail, died with- 
out issue, and subsequently the portions 
I became payable '-—Held, that G., although the 
eldest at the period of distribution, was en- 
titled to a share of portions for younger 
children. Admm v. Beck, 25 Beav. 648. 

5. A younger child becoming the eldest son, 
but not livfing to enter into possession of the 
estates, remains a younger child for the pur- 
pose of receiving a portion, v. Zesiie, 4 

i? 1. a., Ch., 

m ;11 L. T., N. S., 332 ; 2 Hem. & M. 68- 

6. When, under a power in a marriage settlb 
ment, uses are revoked and new uses dehMtei 
whereby a younger child, who had Shoe 
become an eldest son, takes through the mere 
bounty of the donor property which, but for 
such revocation, he would have taken as eldest 
son under the settlement, he does not thereby 
cease to be entitled to the portion of a younger 
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child mder the settlement, Wandesforde v, 
Carrlekf 5 Ir, E., Eq., 486. 


Ill BBIEnm GLAtrSES. 


1. In constming a will, the words “ younger 
^on,” used by the testator in a proviso for the 
shifting, in certain events, of an estate thereby 
devised, are to be taken in their plain and 
ordinary sense as meaning “ younger in order 
of birth, ’-^^unless it satisfactorily appears from 
other parts of the wdli that they were used by 
the testator in anothei sense. WiTbrahmii v. 
BcaruhricJi.^ 1 H. L. Ca. 167. 

2. A testator, after directing two estates, A. 
and B , to be settled upon his children in strict 
settlement, except that as to estate B. the first 
limitation was to his second son and his issue, 
T., the eldest (who was to take under the first 
limitation as to estate A.), being named last, 
directed that the settlement should provide 
that if W, and C. (naming the other children 
except T.), or any subsequently born sons or 
daughters, should become entitled to the A. 
estate, and any “ younger son or daughter” of 
the testator or any issue of such younger son 
or daughter should be then living, the uses in 
the estate at B. to the child who, or whose 
issue, should so become entitled, should cease : 
•—Held, that the words ‘‘younger son or 
daughter,” in the shifting clauses, were to be 
construed distributively, viz., a son jounger 
than a son, or a daughter younger than a 
daughter, and the estates to shift from sons to 
sons and from daughters to daughters, and not 
from sons to daughters according to seniority. 
SearisbricJi v. Ecoleston^ 5 CL & F. 399, 
reversing the judgment below. 

3. E. devised his estates to E. the second, J, 
the third, and C. the fourth sons of his brother- 
in law Sir T. S. (entirely passing over W., the 
eldest son), and to their sons successively 
in tail male. By a name and arms clause he 
directed that as any one became entitled under 
the will he should assume the name and arms 
of E.^ He then introduced a shifting clause, 
that in case B., or J., or 0. “ should become 
the eldest son” of Sir T. S., the E. estates 
should go over to the next in remainder under 
his will The testator died in 1819. Sir T. S. 
survived the testator. W., the eldest son, 
succeeded his father in the S. baronetcy, and in 
the paternal estates ; and disentailed and sold 
them. On his death without issue B. succeeded 
to the baronetcy. He had long before com- 
plied with the name and arms clause in the 
testator’s wEl,^and was in possession of the E. 
estates, B. died without male issue, and J,, 
the third son, then claimed the E. estates : — 
Held, that he was entitled to them, for that 
under the true construction of the will he had 
not “ become the eldest son ” of Sir T. S,, and 
the shifting clause had therefore not taken 
effect. Matimnt v. MfHngtmv, 2 h. B., App. 
Oaa, 698 ; 46 L. J., Ch„ 748 ; 25 W. B. 908 : 37 
E T., K S., 338. Afarming S. 0. Sarvm- 

V. 4 L. B,, Oh. B., 251 ; 46 

Ph ^ J T., N, a, 

709, which reversed 34 E T., S., 639, 


^ IV. OTHEE GASES. 

I . J / 1 eldest, entitled 










to take eo nomwie. Bridgewater v, Bgertmi, 2 
Ves. 122. 

5. Construction of an obscure will; first, that 
the income only, not the capital, was disposed 
of ; secondly, that the disposition was in favour 
of the younger children, excluding the eldest. 
Sansbury v. Bead, 12 Ves, 75. 

6. A. made a voluntary settlement of lands 
(subject to an annuity of lOOL to his youngest 
son), in trust for his eldest son and his heirs, 
which settlement did not contain any power 
of revocation ; the eldest son being dead, the 
father made another voluntaiy settlement of 
the same lands to the use of himself for life, 
remainder to his youngest son for life, re- 
mainder to trustees to preserve, etc., remainder 
to first and other sons of youngest son in tail. 
The first deeds came into the hands of the 
eldest son’s heir, and the other to the second 
son, who brought a bill to set aside the first. 
Both sons having been otherwise provided for, 
it was held, that though both deeds were 
voluntary, yet the consideration of being a 
younger child was not sufficient to set aside 
the first deed. Clavering v. Clavering, 7 Bro. 
P. C. 410. 


Ill, Daughters. 


7. The eldest daughter, where there is a son 
or where the estate by a settlement goes all to 
a remainderman, is a younger child in equity, 
Beale v. Beale, I P. W. 244. 

8, A daughter, though eldest, held a younger 
child, to take a legacy by description. Bienm 
V. Garnett, 2 Bro. 0. C, 38; Pre. Ch. 201. 
And see S. 0. id. 226. 

9, An elder daughter, where there is a son, 
is accounted a younger child in a court of 
equity. BCeneage v. Rnnlolie, 2 Atk, 456. 

Where, by articles before marriage, it was 
agreed, that principal sum should be paid 
to trustee for benefit of younger children, and 
that certain freehold houses should be con- 
veyed, after previous paiticular estates, to the 
younger child or children, in tail general ; and, 
by indenture of same date, the houses were 
settled *to uses of the articles : the husband 
and wife left a daughter, their eldest child, 
and a son:— Held, that the daughter was 
entitled to the principal sum, and the freehold 
houses ; for an elder daughter, where there is 
a son, is accounted a younger child. In an 
ejectment the daughter could not l^ve re- 
covered ; for, being the eldest, she would not, 
at law, be construed a younger child ; but, in 
a court of equity, as the articles are executory, 
they must be carried into execution agreeably 
to the intention of the parties. Ih 

10. A settlement was made on the marriage 
of I, 8., of two shares in the Hew Biver water, 
to 1. S. for life, to Ms wife for life, and after 
their decease one share was limited to such of 
the younger children as should not be heir-at- 

I law, or for want of such issue to the sisters of 
I. S., and their children, as I. S. should ap- 
point ; but in the case of no issue of I. S., or 
if he should make no appointment, the same 
was limited to the sisters, and the children of 
one of the sisters, under whom plaintiffs 
claimed, in such manner as they were entitled 

49 





t it ' 

a ! 


■ 




111 


lllili 




"I 






I! 

'■y 

I 


YOXJNGEB CHILDREN'— Gifts to Fiest, Etc., Sons. 




to one whole share. If there had been only 
one elnld, it wonlcl have been excluded by the 
words, ** other than such as shall be heir-at- 
law ; ’’ or if there had been several daughters, 
as they would have made but one united heir, 
they would have been excluded ; or if both 
sons and daughters, and reduced to only one 
chEd, that child could not ha^ e taken, Totms^ 
leifhi V. Asle, 3 Atk. 336, 338. 

1, Grandmother, under a power, creates by 
deed a term to commence after death for 
raising money for ;^onngcr chiidien, as their 
father should appoint; if no appointment, 
equally ; if but one besides the eldest, then to 
that one ; if none except the eldest, then to 
him ; if no eldest son, then to her own execu- 
tors, At the date of the deed there was one 
grandson, and one granddaughter. The father 
afterwards had another son, and died withont 
appointment. The eldest son having died 
under age, held that the whole snm belonged 
to the daughter, and that the younger son, 
having thus become an eldest son, was ex- 
Oluded, Blder son, unprovided for, considered 
as a younger, feynJimi (Lord) v. Wehk 2 
?es. 198. 

2, Testatrix directed that her land at M. 
Should, as the rents became due, be equally 
divided amongst the youngest of her son's 
chIMren ; the son left four daughters (one of 
Whom was his eldest child) and a son Held, 
that the dMghters, including the eldest, took 
an estate in fee in the land, it appearing, by 
the context of the will, to be the testatrix’s 
Intention to exclude an elder son only* Mall 
% Luehfj^^ 4 Sim. 5. 

3» IJndei a gift of the residue, for such child 
of testator’s daughter as should Erst attain the 
age of twenty-one joais, for his or hei abso- 
lute use and beneht, the eldest child, a 
daughter, was held to take, notwithstanding 
many passages ot the will created a doubt as 
to that being the testator’s intent ion, he 
iiaving given that daughter a legacy, and, 
by a codicil, declared that the furniture in 
a certain house which he had given (subject 
to a previous life estate) to the eldest son, 
itoiiM, after the death of the tenant for life, 
be held upon and for the same trusts and 
purposes as he had declared concerning his 
residuary personal estate. Bhn?perdsi{m v. 
Tmer, I Y. k Coil C. 0. 441 ; 6 Jun 658, 

4, Devise m default of issue male of A., to 
the Erst daughter living at the death of the 
tetotor who should attain twenty-Eve for life, 
with remainder to her Erst and other sons in 
tail male ; remainders over, subject to a trust 
lor debts and accumulation of the surplus rents 
and profits, until a son or daughter should first 
come to the actual possession of the estates, or 
receipt of the rents after that period, such 
person to take the surplus rents; and the 
surplus of the accumulation, after payment of 
tm debts, to be paid to such person or persons 
, who by the limitation should first come to the 
‘ actel possession of the estates or receipt of the 
rew and profits, A daughter living at tlie 
« the lystator, and having atteined 
«nve, entitled to possession of the estate 
hbhhwhla tod fimdi Marhor v, 
409. 

^ ^trix bequeathed «her residuary 
" ' for her daughter | 


dren” of her said daughter, the shares of sons 
to be paid at twenty-one, and 4;hoso of 
daughters at twenty-one or marriage; with 
a direction to invest the shares of daughters^ 
and pay them the income for their separate 
use from the time of marriage or upon their 
attaining twenty-one, so that the capital of 
each daughter’s share should pass to the 
children of such daughters ; with such trusts 
or remainders, in the event of there being no* 
such issue, as the trustees should thinfc proper : 
—■Held, in the absence of evidence showing 
an intention on the part of the testatrix to 
place herself in loco parentis towards her 
giandchildren,that the eldest child, a daughter, 
was excluded, and a younger child, a son, 
who succeeded to the family estates, was 
entitled to a share. Zyddon v. MUison, 18 
Jur. 1066 ; 19 Beav. 565 ; 2 W. E. 690. 

6, By marriage settlement, certain lands 
were conveyed to A. (the intended husband), 
his heirs and assigns ; and in case A. should 
die, leaving one or more son or sons on the 
body of his intended wife to he begotten, the 
elder of such sons, and the heirs male of his 
body, being always preferred to take place 
before the younger, with Ml liberty for A. 
“to make such reasonable provision as he 
should think fit for such youngei child or 
children ; ” and in case A. should die leaving 
no son, and that iheie should be one or more 
daughters, then to such daughter or daughters 
(if more than one) on their attaining their 
respective ages of twenty-one years, their 
heirs and aasigns, share and share alike* 
There was issue of the marriage eight chil- 
dren, four sons and four daughters ; and A. by 
his last will and testament, in pursuance of 
the jjower contained in the marriage settle- 
ment, 'charged the lands with the sum of 1,500?.,. 
to be divided amongst the younger children of 
the mairiage in manner therein mentioned. 
The fiist taker having disputed the right to 
charge in favour of daughters, on a bill filed 
I by one of the daughters to raise her portion 
of the 1,500?. : — Held, that the power was well 
exercised, and as the intention of the settle- 
ment was evidently to piovide for all the 
children, as well daughters as sons, that the 
Court would efiect that intention, and support 
the appointment, by transposing the clause 
creating the power, and that containing the 
limitation to the daughters in the event of 
there being no son, whereby the words “ such 
younger children ” would include both sons 
and daughters. Mnton v. Fenton, 1 Dr. & 
Wai. 66. 


Mml 


IV. Gifts to First, Seoond^ or Otlier 
Sods, 

' 7. Second born son may take tmder d 

tation “ to the first son/^ he being aoM 
^ time. Lomm v. Mblmdm, I Tes^ 290+ , ] \ / 

8. A. devised the whole of his fortune 
equally to be divided between any, second or 
younger sons of his brother 8., 

The sister has one younger son, bu 
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son of the sister was entitled to the whole. 
WieherS. Mvtfofd, 3 Bro. P. C. 442. 

1. A. devises in tiiist for his daughter for 
life, remainder to the second son ot her body 
in tail male, and so to every younger son, 
with remainders over. There weie two sons, 
B» and C. ; B. died, and, after his death, 0. 
was born. 0,, though an only son, shall take, 
he being the second son in order of birth, and, 
as th^will is woided, not to be excluded. 
Trafford v. AsMo7i^ 2 Vein. 6G0 

2. Upon a will devising lands in trust to be 
conveyed and settled to the use of L., the 
devisor’s eldest son, for his life, remainder to 
his second, third, fourth, fifth, and all and 
every other the son and sons of the body of L., 
lawfully to be begotten, severally, successively, 
and in remainder, one after another, as they 
and evGiy of them should be in seniority of 
age, and priority of birth, and the heirs male 
of their bodies respectively • — Held, upon the 
words and context of the will, making 
provisions inconsistent with the intention that 
a first son of L. should be excluded, that such 
first son took an estate in the lands in tail 
male. Zmg&tm v. Lmujsioii^ 8 Bli. H. S. 167 ; 
2 Cl. & F. 194. And see Grattan v. La/ngdale, 
II li. B., Ir., 473. 

3. Bequest of the dividends of stock, in trust 
for the testator’s nephew, son of his youngest 
brother B. for life ; unless under will he should 
become entitled to the testator’s real estate in 
America, devised to B. and his first and other 
sons in strict settlement, in remainder after 
similar estates to the testator’s next brother 
A., and his issue male ; and in that event, and 
so from time to time afterwards, or if any 
future possessor should bar the entail by re- 
covery or other means, as to the capital for 
such person as shall he heir apparent, or ex- 
pectant, next to the person then in possession, 
or if he should have joined in barring the 
entail, for the persons next in succession to him. 
After the death of A. the title of Ms eldest son 
to the estate being, in consequence of the 
American Bevolution, confiscated in 1779, upon 
the death of the son of B., the second son of A., 
his eldest son having no issue, was held en- 
titled to the dividends of the stock, while his 
elder brother should have no issue male. Pemi 
v. Sarclag^ 14 Ves. 122. 

4. Testator by his will directed that the 
fourth part of the net annual income of his 
property, which was peisonal should be paid 
in quarterly payments to the eldest son ot E. ; 
and that on his decease the quarterly payment 
of Ms annuity should be continued to his 
heir-at-law; and failing the latter by death, 
so on in like manner as long as there should 
toe an heir Held, that this was an absolute 
gift of one-fourth of the property to the eldest 
son of E, Testator by Ms will directed the 
income of one-half of Ms personal estate to be 
pa|d in equal shares to the eldest sons of Ms 
sisters E. and M. At the date of the will, an 
eldest bom son of M. was living, but he after- 
wards died in testator’s lifetime, leaving a 
second bom son of M. surviving him. After 

death, and with knowledge of it, the 
tor, by a codicil, directed the trustees of 
’■"* to divide a certain sum nmong all the 
then living of his sisters E, and M., 
tion of the tyro provided for in 
d» that the second-hom son of 



M. took the share given by the will to her 
eldest son. Thorujgsm v. Ikom^mnt 1 Colly« 

388; 8 Jur. 889. 

5. A father, after bequeathing his personal 
estate to trustees upon trust for sale, and 
after devising a lieehold estate to his eldest 
son G-., and providing for his maintenance 
during minority out oX the rents and profits, 
directed his trastees to invest the proceeds of 
the sale of his personal estate, and to apply 
the income arising therefiom, and the rents 
and profits of his residuaiy real estate, towards 
the maintenance and education ot “all his 
children living at his death or born in due 
time afteiwards ; ” and directed that when his 
youngest child should attain the ago of twenty- 
one his trustees should “ sell all his real estate, 
except the estate devised to his son G. . . • 
and divide the proceeds equally between his 
daughteis E., M., F., S., and A., and his sons 

F. and W., and such other child or children as 
might be living at his decease, or born in due 
time afterwards ” Held, that the eldest son 

G. was entitled to share in the proceeds of sale 
of the real estate. Tmermr v. Grindlmi. 33 
L.T.,N. S.,424. 

6. Legacy to the seventh or youngest child 
of Ai A. had six children at the testator’s- 
death, and had another, who died at the age 
of two months ; afterwards the plaintiff was 
born, and was the seventh child living, but 
the eighth in order of birth ; other cluldien 
were bom afterwards. Under these circum- 
stances the youngest child is entitled to the 
legacy, and not the plaintiff. Wezt v. Imd 
Primate of Irelmd, 2 Cox 258: 3 Bro. 0. C. 
148. 

7. A testator, by codicil, after appointing 
two persons trustees, as also their heirs and 
assigns, to his will and codicil, desired that 
Ms sister A. should do what she pleased with 
his lemaining property after payment of 
certain legacies, excepting a tenement at W. 
and stock, of which she should only receive 
the interest and lent during her life, and 
afterwards to his sister’s eldest son, on Ms 
taking the name of M.; hut should he refuse 
to take the name of M., or his sister depart 
this life without a son, then the tenement at 
W. and the stock should go to P. on ins taking 
the name of M., and so on to his heirs, each 
taking the name of M,, none of them toeing 
allowed to touch the principal; and no one 
should after his sister A. inherit the said 
propeity or enjoy the interest who did not 
take or possess the name of M. Held, that 
the trustees took an estate in fee by virtue of 
their appointment, and that A. was entitled 
to an estate for life in the tenement and 
stock, with a remainder in fee in the t^ne 
raen-^ and an absolute interest in the stock, to 
the first bom of A. vested, in Ms birth and 
baptism, by the name of M. Penmtt % - 
Bennett, 3 Dr. & Sm. 266: 10 dun. H. . 

n,: 

1 - ^‘^^s.rriage settlement lands wte 
limited to the use of the first son of the body 
tke body of B. (his future wife) 
lawfolly to be begotten, and the heirs Male of 
the foody of such son, with remainder to > the - 
use of the second^ third, fourth, fifth, and all i 
and every other the son and sons of m mX I 
Of B, to toe toegotton severally 
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one after another, as they and e'veiy of them 
should he in seniority of age and priority of 
hirth, in tail male : — Held, that the eldest son 
of B. by his second marriage (there being no 
Issne of his marriage with P,) was entitled to 
the lands as a tenant in tail in preference to 
the second son of such mairiage. Re Blahey 
19 W. B. 765. 

1. Bhe only son of a marriage cannot 
succeed to an estate which had been limited 
to A. and his helis in tail male, except an 
eldest son, and does not come in under a 
proviso giving an estate to A,, and “all and 
every other the son of the body of A., save 
and except an eldest son.” TiiUe v. Berniing^ 
Urn, 7 h E., H. L., 634. 

2, The limitation in remainder in a settle- 
ment was to the second son of a person who 
was living at the date of the settlement. — 
Held, that the second son living at that date 
was entitled. Saunders v. Mickardso7it 18 Jur. 
714, 


¥. Gift to Next SumTing Bon. 

S. A testator directed his trustees to receive 
the rents of all his real estate for maintenance 
of all his children during the minority of H., 
his youngest child, and on her attaining 
twenty-one, he gave to five of his sons, whom 
he named in descending order of birth, estates 
tail in five several portions of his leal estate 
rcspectivel.v.^ And he provided that in case 
any of these li\ e sons died “ during the minority 
of H, as aforesaid, or in the event of any of 
them dying without having such lawM issue 
as aforesaid, and either betoi e or after their or 
hk sliarc should be dh kible,” then the share 
ol the deceased sharer should accrue to his 
“next surviving son according to seniority of 
age and priority of birth : Held, first, that 
on the death of one of the five sons during 
the minority of H., though leaving issue in- 
heritable, the gift over took effect. Bastwood 
Y, Uchrmd, 36 L J., Ch., 673: 3 L. K, Bq, 
4S7; 13 W. B. 611. ^ 

Heki, secondly, that having regard to the 
order in which the sons were named, next 
surviving son meant next in order according 
to the testator’s arrangement. Xh, 
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youngest child of A., if 
u»uy child or children within a 

tarn "DBriod : if imv evt. 


, . , . ' 0 yi. Youngest construed as Only, 

• I 

vb 

RUft fthoiirrf ennaren witmn a 

I tr no child or children within 
^^Md^lteing the 


YII. Class when Ascertained and 
Period of Vesting. • 

See also preceding Subdivisions. 

5. Bequest of 3,0007. to Jane, the wife of 0., 
for the use of her younger children, to be 
distributed as she should appoint, in default 
equally to all Jane’s children by 0., being born 
at the time of the will and" death of the 
testator. It was held, vested as a present 
legacy to them, subject to variation as between 
them, but not to extend to her children bj" a 
future mariiage. The period of vesting being 
as above, one who was a younger child at the 
lestatoi’s death, and became an elder aftei- 
wards, was held entitled. Colemmi v. Seymour. 
1 Ves 209. 

6. Under a trust for A. for life, “ and after 
her death, to be divided equally between her 
younger childien” Held, first, that the 
children took vested inteiests at their births, 
and secondly, that the character of youngest 
child was to be determined at the period of 
vesting, and not that of distribution. Ada^ns 
V. Moherts, 23 Beav. 638. 

7 Under a will directing the transfer of 
stock among all the children of the testatrix’s 
daughter, except an eldest son, younger son, 
having become the eldest living by the death 
of his elder biother, who survived the testatrix, 
is not entitled to a share, although an estate 
limited to his elder brother did not descend 
to him. Mattlmms v. Baut 3 Swan, 328: 2 
Wils. 64. 

8. Held, that under a bequest to the younger 
children of A., an only surviving younger 
child was upon ibe wdiole will entitled ; and 
the second having become the eldest was 
excluded. Lbieoln (Lady) v. Pelham, 10 Yes. 
166. 

9. Legacy of .3007. to E , to be paid at 
twenty-one or maniage ; but if she died before, 
then to the younger children of F. • E having 
died unmairied, und(u twenty-one Held, to 
vest ill such of the younger children as were 
living at that time. Birm 7 i v. Alrey, 1 Ves. 

10. Devise and bequest to A., and after her 
decease, leaving any child or children her 
surviving, who should attain twenty-one, to 
pay her share “to her eldest child, his 
executors, adniinistiators, and assigns,” with 
a gift over in default of such child:— Held 
that A.'s eldest child, who died in A.’s life] 
did not take, but that the second child, who 
survived her mother, was entitled. Stevem v 
Pyle, 30 Beav'. 284. 

11. A testatrix, who died in 1819, bequeathed 
a legacy to accumulate in trust for the eldest 
daughter of A. B., to be paid at twenty-one 
and if none, to the eldest daughter of 0 D * 
payable in like manner. A. B. never had a 
daughter, and died in 1861. 0, D. had a 

1827, and other daughters :-IMd, that the 
representative of G. was entitled to the legacy 

100 ^^+ accrued down to 
18-.7, together with simple intetest thereon 
from that time to the day of payment in 1862. 
Brym v. ColUm, 16 Beav. lif ^ i ll 

tX°l Hf®’ to ifeis eldest son, 

W,. r® el<ife«t^s0n,iat the time o£ 
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<^Ete of the will, who afterwards dies, and 
A, leaves another child, C,, his eldest son. 
Qu^e, as to the construction of such a devise ; 
but semMe, that C. would take. Smrrell v. 
Sj?umU, 17 Jur. 755 ; 22 L. J., Ch., 1076. 

1. A limitation by settlement of a fund 
vested in trustees, upon trust to pay the 
income to M. for life, and after her death, «‘to 
pay or transfer the capital to all her children, 
(excei^ her eldest or only son), in equal shares, 
at their respective ages of twenty-one years,” 
confers a vested inteiest on all the children of 
SI. who attain twenty-one, although they may 
die before the period of division. Me Theed, 3 
Kay & J. 375 ; 26 L. J., Ch., 514. 

A younger son attained twenty-one, and then 
became the eldest by the death of his elder 
brother before the period of di^ision Held, 
that as there was no reason shown by the 
settlement for excluding the eldest son, such 
as Ms accession to another estate, the share 
that was vested in the younger son was not 
devested by his becoming the eldest. Id. 

2. In cases of provisions made by strangers, 
the time for ascertaining the class of younger 
children is in general the period of vesting, 
not the period of distribution, as in settlements 
by parents. Sandemwn, v. Mackenzie. 1 John. 
& H. 613; 7 Jur., N. S., 1231; 30 L. J., Ch., 
838; 5 L. T., N. S., 175. 

3. The character of eldest son is, in ordinary 
cases, to be asceitained at the period of vesting, 
and not of payment. Adams v. Adams, 25 
Beav. 652. 

Bequests to A. for life, and afterwards in 
trust for her children who, not being an eldest 
or only son, should attain twenty-one. In 
1854, after G., the second son, had attained 
twenty-one, the eldest son died, and the second 
son thereupon became eldest. The tenant for 
life died in 1857:~Held, that G., though an 
eldest son at the time the fund became pay- 
able to the children, took a share. JA 

4. Construction of will, that under bequest 
to the children of A., a second son of three at 
the death of testator, and the tenant for life, 
who became the eldest before the age of 
twenty-one, till which it was subject to 
survivorship, was, upon the whole will, not 
entitled. Mowles v. Bowles^ 10 Ves. 177. 

5. A testatrix gave to the eldest son of her 
daughter Eliza, and of her husband, E. L., who 
should be living at the time of her own decease, 
ten guineas, adding, that she left him no larger 
sum, because he would have a Imndsome pro- 
vision from the estates of her late husband and 
of his own father (who w'as still alive) ; and 
she gave the residue of her property to her 
executors, upon trust, as to one moiety thereof, 
to pay and divide the same unto and amongst 
all the children of her daughter Eliza, who 
■were then in being or should be thereafter born, 
except her eldest son, or such of her sons as 
should, by the death of an elder brother, 
become an eldest son, equally to be divided 
amongst them, and the survivors or survivor, 
when the youngest should arrive at the age of 
twenty-one years. At the death of the testa- 
tiix, her daughter Eliza had five children, and 

^ the eldest son was provided for from the 

I bes in the will mentioned, and he received 
(pr guineas, but died without issue before 
|qj|ngest child attained twenty-one. The 
who then became an eldest son, did 
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not succeed to the provision which had been 
made for the eldest son Held, notwithstand- 
ing, that he, being the eldest son at the time 
the youngest of the children attained twenty, 
one, was excluded from any share in the 
moiety of the residue. Ziwsey v. Zwesev, 2 
H. L. Ca. 419; 13 Jur. 371. Affirming X3 bim. 

83 ; 6 Jur. 752 ; 15 L. J., N. S., Gh , 35T. 

6. A testator gave personal propexty, upon 
the death of the survivor of several tenants 
for life, “to be clivided equally between 
the two eldest children boan in wedlock of 
each of his sons and danghtcis ; but if there 
should be only “one child living” to any of 
his mairied sons or daughters, that child to 
receive only the propoition divided equally 

according to the number there may be;” 

Held, that “the two eldest born” meant the 
two actual eldest living at the date of distiibu- 
tion, and the representatn cs of a deceased 
eldest, and a deceased second eldest, were 
excluded. Madden v. lUnj 2 Dr. & Sm. 207 * 

8 Jur., K S., 1168; 32 L. J., Ch., 3: 11 W. E 
2; 7L.T., N. S.,264; 1 N. E. 11. 

7. Legacy to the “eldest child of A.,” who 
was alive at the date of the will, but died 
before the testator -.—Held, to mean the eldest 
child living at the testator’s decease. Me 
Harris* Trusts, 2 Eq. Eep. 1110; 2 W. E. 689. 

8. A son who, when he attained twenty-one, 
was a younger child, but by the subsequent 
death of his elder brother, in the lifetime of 
his parents, becomes an eldest son before the 
time fixed for the payment of the younger 
children’s poitions, is entitled to his share of 
portions which arc directed to vest in the 
younger sons at twenty-one, though not payable 
till after the death of the parents, there being 
enough, in the settlements by which the 
portions were provided, to show that the 
character of younger child was to be ascertained 
by reference to the time when the portions 
vested, and not to the time when they became 
payable. Windlmm v. Graham, 1 Euss. 331. 

And see Gnmjth, 12 Ir. Ch. E. 487. 

9. By a mariiagc settlement, leal estate of 
the husband’s father was limited (subject to 
life estates to the father and to the husband, 
and to a jointure to the wife) to the fct 
and other sons of the marriage successively, 
in tail male. By another deed, in which the 
settlement was recited, real estate of wife 
was limited, subject to her life estate, to the * 
use of all and every the son and sons, other 
than an eldest or only son, and daughter and 
daughters of the marriage, equally, as tenants 

in comon in tail, and if any such younger son 
or daughter should die, and there should be 
failure of issue of his or her body, or in case 
any such younger son or sons should become 
an eldest or only son before attaining twenty- 
one, then the share of such son or daughter, 
as well original as accruing, should go over tO 
the survivors or survivor or others or other 
the younger sons or daughters, to be dividrf 
between them (if more than one) equally, as 
tenants in common in taxi, and, if but one 
such son or daughter, the whole was to gd to t 
him or her in tail ; — Held, that the f eriod of 
distribution of the wife’s estate was the time 
at which the class to participate In it was to 
be ascertained, and that, consequently, a I 
younger soU ojE the marriage, who succeeded 1 f 
to the paternal Settled estates after he j ^ I 

t lil ‘II ..s. i I 

^ ^ I ' ; ' ^ ' 
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twenty-one, but who died in his mother’s 
lifetime, was not entitled to any share in his 
mother^s settled estate. Ee JBayley, 19 W. B. 
789 ; m L. E, H. S., 219 ; 6 L. E., Cfa., 590 : 9 
L. E., Eq., 491 ; 18 W. E. 481 ; 21 L. T., N. S., 
195 ; 39 L. J„ Oh., 388. 

L A second born son, who attained twenty- 
one, and on his father’s death succeeded to 
his title, but died before tbe period of dis- 
tiibution, was held to be excluded as an 
“eldest son” from sharing in certain nnap- 
pointed trust funds. His younger brother, 
who succeeded him to the title, and was 
Ihing at the period of the distribution of tbe 
funds, was held entitled to share in them, 
Ee Miver.% 40 L. J., Ch., 87 ; 24 L. T., K. S., 
2535 19 W.E, 318. 

% Under a marriage settlement, trust funds, 
in default of appointment, were to go, npon 
the death of the survivor of the husband and 
wife, for the children of the marriage, “ ex- 
'Cept an eldest, second, or only son for the 
time being entitled in tail male in possession 
or remainder, expectant on the death ” of the 
husband, under a will, to certain estates at I) : 
the shares to be vested in son.» at twenty-one. 
H., the eldest son of the marriage, attained 
twenty-one, and became entitled to the estates 
at l>» for an estate in tail male in remainder 
oxpectent on Ms father’s decease. With the 
concurrence of his father, he haired the entail 
and re-settled the estates, giving to his father 
and himself estates for life, with remainder to 
his Erst and other sons in tail general, and 
letting in a lent-chatge in his owm favemr. 
Ills father survived his mothtr, and died in 

K. ’s lifetime Held, that the period of the 
distribution of the tiusi funds, ami not the 
period of vesting, was the time tor ascertaining 
who was to be excluded, and therefore E. Wtis 
entitled to participate in the unappointid 
part of the tiust funds. Stanho2)e Colb nth 
mod, 3(5 h, J., CM, 894 ; I L. E., Eq., 2S6. 
Affirmed »ulf wm. ColUnyn'Ood v. Staiihour. 4 

L. H. L., 43 ; 38 L. d., Ch , 121 ; 17 W. E. 537. 

§ifU. to cs aims wkm Jmimest attains 
Sec Will, xxxn, n, 5 (u). 


VIIL Olanses excluding CMld "En- 
titled/' or Eldest Son from a Class 
of OMldren. 

3. A testator bequeathed a legacy of 2 OOOZ* 
upon trust for a married daughter, F„ for life, 
then for her husband for life, and after the 
death of the survivor for such peisons related 
by blotto F. as she should appoint: and in 
de&ult of appointment to transfer the same to 
rsuoh persons as would he the personal repre- 
' 'S^^»tatiyes of F. in case she bad died sole and 
vunmarned. By a codicil, the testator, in recit- 
ing the bequest, referred to these trusts as 
being trusts for the benefit of his daughter’s 
regions and next of kin. F. died in the tes- 
tatnr^s Hetme :~-Held, that by the personal 
mtatives of F , were meant the persons 
her statutory next of kin at the 
death, ^ Ee QrylU^ 6 U. B,, Eq., 689, 
'‘cil tbe testator declared that 
tbe 2,(X)0Z„ should be held for 
benefit of his son bat j | 



if he should be dead when tbe 1,OOOL should 
“ descend and come ” to him under the* trusts 
theiein contained, then that the same should 
be paid to all the children of H. “ except the 
one entitled to any real property upon his 
father’s decease,” shaie and share alike. Upon 
the death of H., in 1862, after the testator’s 
death, his eldest son became next tenant for 
life in remainder of tbe settled estates, expect- 
ant on the death without issue of the then 
tenant for life in possessiou, which ha|!fened 
in 1863. The surviving tenant for life of the 
legacy died in 1867 Held, that the eldest 
son of H. was excluded from participation in 
thel,OOOL n, ^ 

4. A testator devised his real estate in trust 
for his nephew A. for life, with remainder to 
A.’s first and other sons successively in tail 
male ; and failing such issue in trust for the 
testator’s brothers B. and C. successively for 
their lives, and their sons successively in tail 
male ; and failing such issue (in the events 
which happened) in trust for the testator’s 
nephew D. in tail male. The testator be- 
queathed his residuary personalty equally 
among his nephews and nieces, except A. or 
other the person or persons entitled to the 
testator’s I'eal estates by \irtue of the limita* 
tions^ thmeinbefore contained. A. died un- 
married in the testator’s lifetime ; 0. survived 
the testator, but died unmarried ; B, was sixty- 
eight years old at the time of the proceedings 
taken, and had never been married;-- 
Held, that B.’s expectation of a succession to 
the testator’s real estate being contingent only, 
was not sufiicient under the provisions of the 
will 1 o disentitle I), to a share in the residuary 
personalty. Umhers v, Jaymri, 18 W. E. 283 ; 
j 9 h, E,, Eq , 200. 

I 5. A icstafor gave Blaokacieto his son F. for 
I life, remainder to his eldest grandson, E., for 
life, remainder to his (E.’s) first and other sons 
in tail, and in detault of such issue to his 
second grandson, W., for life, remainder to his 
first and other sons in tail, and in default of 
such issue to his tbiid grandson, F., tor life, 
icmainder to his first and other sons in taih 
remainders over. The testator charged Black- 
acre^ with legacies of unequal amounts, in favour 
of his grandsons, W. and to be paid as and 
when they attained twenty-one, with power to 
the trustees to advance the whole or part of 
the legacies for their benefit. The will con- 
tained a proviso that if either W. or F. should 
become entitled to an estate for life in Black- 
acre, then the legacies should not be paid, but 
should sink into Blackacrc, R, died a bachelor, 
in the lifetime of F., the father, whereupon W* 
became tenant for life in lemainder of Black- 
acre. He attained twenty-one Held, that 
the words in the proviso, “ become entitled/’ 
meant “become entitled in possession,” and 
that as at the time when he attained twenty- 
one his father was living, W. was entitled to 
have his legacy raised and paid. C/iorky % 
Eovela?id,12W,M.18T; 33Beav.l89: 9L,Z, 

JS, S., 596. ’ ’ 

6. F. devised real estate in strict settlement, 

with a proviso that if any person entitled in 
possession for an estate for life or in tail to the 
hereditaments so devised should fail to reside 
lor SIX successive calendar months in every year 
in the mansion house on the ■ "" ' * ■ 




or him and Hs issne^ should ceaj 


the estate 
!, and the 
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liereditameiits immQcliately thereupon go over 
to the p#son next entitled in remainder as if 
the person so failing to reside were then dead 
without leaving any issue inheritable under 
such entail. She bequeathed the residue of 
her personal estate in trust, in case the tenants 
for life should be or become at her death 
beneficially entitled in possession to the here- 
ditaments so devised, other than an eldest son 
or a daj^ghter beneficially entitled under the 
limitations aforesaid for an estate tail in re- 
mainder immediately expectant on the decease 
of his or her parent, for such children as the 
tenant for life should appoint ; and in default 
of such appointment, for “all and eveiy the 
children or child of such tenant for life, other 
than and beside an eldest or only son or 
an eldest daughter entitled as aforesaid.” 
The firsr tenant for life, under the limitations 
of the will, incuiied the forfeiture consequent 
on failure to reside for the term prescribed by 
the will. After the foifeiture he married and 
left one child: — Held, that this child was 
entitled to the residuary personal estate, as he 
was not “an eldest child entitled as aforesaid,” 
Ms remainder having been destroyed by the 
forfeiture incurred by his father prior to his 
birth. ttohmoTi v. Foulds, 37 L. J., Oh., 260 ; 5 
li. E., Eq., 268. 

1. By a will made in 1802, a testator gave 
Ms residuary personal estate to A., B., and 0., 
successively for life, and after the death of 
the survivor in trust for all the children of B. 
who should U^e to attain twenty-one (other 
than and except the eldest and second sons if 
any, and anjr other child who should by viitiie 
of the limitations thereinafter contained, be 
entitled in possession to his, the said testator’s 
manors, etc., thereinafter mentioned, or the 
rents and profits thereof) ; and by his will the 
testator appointed the said manors, etc., in 
case B. should die without issue, to B. and C. 
successively for life, with remainder to first 
and other sons (except an eldest son) of B. 
Successively in tail male, with remainder to 
the first and other daughters of B. succes- 
sively, in tail male. In the events which 
happened, B., a daughter of E,, became entitled 
to the manors, etc., as tenant in tail in re- 
mainder expectant on the death of B. and 0., 
and Joined them in sutfering a recovery in 
1823, and in making a re-settlcment of the 
estate, reserving the life interests to B. and 
with remainder to trustees, for the benefit 
of B. for life, with remainder to her intencled 
husband, with remainders over for the benefit 
of the issue of the marriage. E. died in the 
lifetime of 0. :-~HelcI, that E,*s personal 
representative was entitled to a share of the 
residuaiy personal estate of the testator. 


WyndJiam v. Fane, 1 W. E. 4G7 ; 11 Hare 
287. 

2. d. directed that of the rest of his personal 
property his wife should have the use and 
interest until their child, or children came of 
age, and then, over and above what was settled 
npon her, one-third to be hers for life, with 
reversion, after her decease, to their children ; 
and the other two-thiids to belong to and to 
be given up to such child or children on their 
coming to the age of twenty-five years, in 
ceitain proportions; piovided, that if the 
eldest son (A.) should thereafter come to the 
inheritance of his grandfather’s or his (O.’s) 
eldest brother’s landed property, in such case 
his share of the two-thirds to be made over to 
his biothers and sisters equally. Cr. subse- 
quently purchased a Ireehold house, which by 
a codicil he diiected should be vested in Ms 
wife for life, and after her death devolve to 
all his children equally ; with the proviso, that 
in the event of his eldest son A. succeeding to 
the entailed property in Dorsetshire, his share 
to devolve to his brothers and sisters. G. and 
his wife were dead. A. attained twenty-five in 
1866, and subsequently presented a petition, 
praying that he might be declared entitled to 
have his shaie of all the trust funds transferred 
to him absolutely. The petition staled that 
G.’s eldest brother was in j)ossession of the 
landed iDi-operty referred to in the will, paitly 
as tenant for life, partly as tenant in 
tail, and partly as tenant in fee-simple: 
— ^Held, that A. having attained twenty-five, 
was entitled to the fund, and that the woids 
of the proviso applied only to the event of his 
succeeding to the property before the time 
when the fund actually got into his hands. 
Glyn V. Glyn, 3 Jur., H. S., 179 ; 26 B. J., Oh., 
409; 6W. E.241. 

3. A settlement was made on the marriage 
jof S., of two shares in the New Eiver water, to 
S. for life, to his wife for life, and after their 
decease one share was limited to such of the 
younger children as should not he heir at law, 
or for want of such issue to the sisters of S., 
and their children, as S. should appoint ; but 
in case of no issue of S., or if he should make 
no appointment, the same was limited to the 
sisters, and the children of one of the sisters, 
under whom plaintiffs claimed, in such manner 
as they were entitled to one whole share. If 
there had been only one child, it would have 
been excluded by the words, “ other than such 
as shall be heir at law; ” or if there had been 
several daughters, as they would hate made 
but one united heir, they would have been 
excluded ; or if both sons and daughters, and 
reduced to only one child, that child could not 
have taken. Tmmen>d v. A$lw, 3 Atk. 336, 338, 
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ADDENDA.'*' 


Norn— (12) tr, meh case, refer to tU pane ie tfftepi ore 

wlmlh %t t$ to he tmtHed, and the paragraph there after which it «> to he placed. 


ACCESS. 

P* 3, col. 1, after lice 85, add 
See Legitimacy. 


ACCIDENT. 

P* ool. 1, after lino 86, add 
(hmmafitB to settle Stock See Settlement 

■*— Appropriation to meet A iwvultles or Legaeies. 
See 4KNEITX, XT. i-Legacy, XI. m. 

— mm Mortgages. See Moetgage, IL v. 

— Investment of Pnrehase Mojieg. Increment 

mmMkk See Teneoe and Perchabeb, 
XIT. III. 

P. 8, coL 1, after line 38, add Xegligbnce, 

1. Where money is given to be laid ont in 
lands, and when bought, to he settled on such 
and such persons j in u bill bronghi here, tbe 
course is to dnect a purchase, and the prolits 
of the money to go as the land itself till pur- 
chased. Comitig V. Coventrg, 2 Atk. 369 

o ( 12 ). 

Suppose a direction by will to purchase an 
estate which is aftcrvsards swallowed up by 
an inundation, the money so devised sludi not 

t o to an executor, but as the rents would have 
one when the land w'as purchased. Ih 


ACCOUNT. 

% An ordinary buildei’s account is not of 
^oh a complicated iiatuie as to justify the 
Court m taking it. Keither a mistake in the 
principle on which an account is made out, 
nor defects in the mode in which it is rendered 
constitute fraud, so as to give a right to open 
a settled account, w^here relief in respect of 
B at law. FUcMon v. I>cahe 3 

H.B. 153, 626. [1^(5) 


3. Plaintiff always pays costs where an ac- 

count turns against him, or where he pievails 
in nothing but what he might have insisted 
on at law. L^jre v. Par7iel, 6 Tin. Abr. 367,. 
^ [26 (5). 

4. It IS the constant course of the Court,, 
where mutual account is decreed, to reserve 
costs till after the report, that the Court may 
liave it in its power to punish the WTong-doer^ 
Mider v. Bayle^j, 6 Yin. Abr. 332, pi. 82. 

0 . A decree for costs necessarily follows a 
deciee for payment of principal and interest. 

Mbis,^ Yin. Abr 365, pL 
13 ; 2 Bro, P. 0. 382, [g$ (g). 


ACCOUNTANT. 

- MrUlenee of. 8ee Practice (Inquiries 
and Accounts). 

-AUorrance of (hsfs of on Taxation. See 
feOLieiTOK, XYl. XVIII. 3. 

Ste also Bankruptcy, XXXY. iv. 


ACCRETION AND BONUS. 

P. 27, col 2, line 8, for Appointment read 
Apportionment. 

P. 27, col. 2, after line 8, add 

— Increase in Mind appropriated to secure 

Legacy. See Legacy, XI. iv, 

— 27wreme7it to Specific Legacies. See Will, 

LIU. * 

--X^iernnent to Purchase Money on Sab, 
of Land. See Vendor and PuRCHAbi 

XIY. III. 

« Ineriment to Property m Settlement. Bee 
Settlement, Y.— IX. v. 

See aho Life Estate, YL yi. 




’^U.^f -ga'na t.o7)mon J^aw Meports. The Ktw 

me of this edition as settled in the advertisetnim*, ttv * 


Abdmba.] 


ACOEETION' AND BONFS, 


^ 1. Temint^ for life of bank stock held en- 
titled to a dividend of 5 per cent, interest and 
profits for the half-year. Barclay v. Warn- 
wHyU, 13 Ves. 66. [28 (10). 

2. In 1832 a testator bequeathed ten Canon 
shares to his widow for life, with remainder o\ er. 
She died in 1847, and in 1854 the executor 
sold the shares for 10,000^. to the manager. 
After this large sums were recovered from the 
estate %l^a former manager, and thereout, in 
1858, a bonus of 470Z. per share was declai’ed, 
whereupon the executor insisted on setting 
aside the sale, and obtained an additional 
8,000^. by way of compromise. A bill by the 
executor of the widow, claiming to be entitled 
to participate in the 8,000^, was dismissed 
with costs, the Court holding, first, that the 
widow’s interests (if any) were not comxjrised 
in the compromise, and second] y, that the 
whole bonus belonged to the persons entitled 
to the shares at the time it was declared. 
Bdmondsmi v, Orcstlmaite^ 34 Beav. 30. 

[28 (10). 

3. A testator bequeathed East and West 

India Dock stock to life tenants and others in 
succession. Some time after Ms death bonuses 
were declared upon the stock. On the 8th 
February 1865, by an order made in a suit 
for the administration of the estate, the bonuses 
were iipested in 3^, per cent, annuities, and 
the dividends directed to be paid to the tenants 
for life. On the 12th January 1871 that 
investment order was discharged : — Held, that 
the bonuses were income, and not capital of 
the estate, an<f belonged to the life tenants. 
Bale v. Kayes, 40 L. J., Ch., 244 ; 24 L. T., 
N, S„ 12 ; 19 W. E. 299. [28 (10). 

4. An insurance company, by a deed of 
settlement, was directed to create a reserve 
fund, and pay no dividend till a specified 
amount was realised. This provision was 
departed from by the consent of a majority 
of the shareholders, and a bonus was dis- 
tributed every three years. The company 
afterwards amalgamated with another com- 
pany, and it was agreed that mi per share 
should be paid upon all shares, and also a 
proportionate pait of the surplus assets. A 
tenant for life of ten sbaies in the company, 
claimed the share of the surplus assets which 
had been paid over to her trustee as part of 
her annual income Held, that these surplus 
assets, which must he considered as the leserve 
fund, were capital, and not income. MeMson 
V MchoUm, 30 L. J., CM, 617 j 9 W. E. 676. 

[28 (10). 

5. Three bonuses upon certain hank shares ^ 
having been paid as part of the dividend ^ 
Held, that having been made by way of ^ 
annual payment, they were interest and not i 
capital. Seinhle, a bonus is impressed with 
that character which the mode of payment 
imparts to it. MeheHY, Bateman, I’W, -Si. m. 

^ ( 10 )- ^ 

6* By the terms of the deed of settlement 
in the company, their net profits were to be 
^vided ratably to such an amount as should 
bq declared at their half-yearly meeting, and ■ 
were to be paid within twenty-one clays after- 
w^ds I and it was provided, that the share-* = 
^ »ot to receive any dividend after 
Ifjd period at which he ceased to be a pro* 
shares; but the dividends on sneh 
to continue in suspense until some 


other person should have become proprietor 
of them. A shareholder died sixty-nine days 
after the half-yearly meeting, at which a 
dividend was payable, having, by his %vill, 
bequeathed the interest and annual income 
arising from all his shares to one for life, and 
then to others: — Held, that the dividend 
belonged to the legatee for life, and not to the 
geneiai personal estate of the testator. CUie 
V. cure, 1 Kay COO; 23 L. J., Ch., 981 ; 2 Eq. 
Eep. 913. [28 (10). 

7. A testator gave all his estates and 

effects to trustees upon trust, after paying 
debts and legacies, to employ the i esidue for 
the use and behoof of his grandson G. C. and 
the heirs of the body of G. C., till he or they 
arrived at majority, when the trustees were 
to denude thereof in his ox their favours ; and 
failing G. C. or his lawful issue, before either 
of their attaining to majority, then such 
residue was to pertain to any posthumous 
heir male of testator’s son T. C. (the father 
of^G. C.),^who had just died, at his or the 
heirs of his body attaining to majority ; and 
failing of him without lawful issue, then to 
the daughters of T. C. equally. By a codicil 
he declared that, failing heirs of T C ’s body, 
then in place of the residue pertaining to the 
daughters of T. 0. equally it should solely 
pertain to the eldest heirs female of X. 0. and 
their issue, the eldest heir female through 
the whole course ^o£ succession succeeding 
always without division, and secluding hexrs- 
portioners. By another codicil, failing G. C. 
and the heirs of his bodjq he gave 4,0004 to 
each of his granddaughters (except the eldest 
at the time) who should survive him, and 
the heirs of their bodies. G. 0. came of age 
in 1799, and died unmamed in 1811; and 
there was no posthumous child of T. C*:-~ 
Held, that the accumulations of interest and 
piofits from the death of the testator until 
G. 0. attained majority belonged to G. 0 . ; 
as did also some bonuses on bank stock, part 
of the testator’s property, which had been 
declared a few weeks before G. C. attained 
majority, but were payable at a day subsequent 
to that date. Omiiny v. Boswell, 4 W, E. 752 ; 
2 Jur., K. S , 1005. [28 (10). 

8. A holder of shares in both departments 
of the Sun Fire and Eife Office bequeathed 
his personal estate to trustees to permit his 
wife to leceive^the dividends, interest, and 
income for her life, remainder over. He died 
in December 1870. In January 1873 an 
extraordinaiy dividend was declared on the 
life shares for five years previously; and in 
July 1873 a special dividend was declared 
on the fire shares for the half-year previously 

• — Held, that these dividends were income, 
and belonged to the tenant for life. Be Mop- 
Mm, IS L, E., Eq„ 696; 30 L. T, H. B., 
627; 22 W. B. 687 ; 43 L. J., Oh., 722. 

[29 ( 10 ). 

9. Money lodged in court by plaintiff^ 
afterwards, on the application of the defen- 
dant, invested in debentures, defendant entitled 
to the benefit of a rise on the price, though 
it exceed the amount of his claim against 
the plaintiff, the application by defendant 
amounting to an undertaking to abide the 
result of a rise or fall of the debentures^ 
mrnett v. Wyymt, 2 Ball & B, 434. 

[30 








ACOUMULATION-AGE, 


[Addotda. 




ACCUMULATION. 

1, A testator bequeathed his real and per- 
sonal property to a trustee, in trust, to sell, 
and after payment of his debts, to invest the 
produce la bank shares, and to pay certain 
annuities ; and he bequeathed the residue of 
his property upon trust to pay the interest 
to A, for life. A decree in a suit to administer 
the assets directed that the trustee should 
hold the bank shares (subject to the payment 
of the annuities), upon trust, from time to 
time to invest the dividends in the pui chase 
of other bank shares or of government stock, 
and accumulate the same from time to time 
In the nature of compound interest, until a 
fund was created which (with other property 
specified) would be sufficient for payment of 
the outstanding liabilities and debts of the 
testator, and should yield an annual sum 
sufficient to pay a contingent liability which 
the assets might be subject to, by reason of 
a breach of tiust committed by the testator ; 
and that the trustee should be possessed of 
the residue, and such accumulation, upon 
ttusfc, to pay the annuities, etc., and subject 
thereto to pay the dividends to A.;— Held, 
tliat the decree was erroneous in directing 
the accumulation of the dividends of the 
residue. Abralmll v. Mamiltmi, 10 Ir, Ch. E, 

im ( 1 ). 

% A settlor assigned mortgages and “ all 
interest thereon due and payable, and there- 
aftor to accrue and become due and payable,” 
unto trustees for the equal benefit ot his two 
infant gramklaughters. The trusts, as to one 
moiety, were, that when one of the giand- 
dauglitcrs attained fcwent}-Gne, the tiust ('cs 
uere to pay the rents, interest, and annual 
produce of such moiety of the piineipal 
moneys, inteiest, and securities to her lor 
life; the moiety utter lur death to be in 
trust for her ehildien, if any, Theie wa^. 
no cxpr(‘ss pimision fur eithei accumulation 
or maintemmee dining the gianddaughtei's 
minority; but there was a x->ower of main- 
teimnee cluiing the minority of her possible 
children. In default of children, after her 
decease the moiety of ‘‘the principal sums, 
securities, and premises” was to go over to 
M. The trustees ar cumulated and invested 
the produce of her moiety duiing her minority ; 
and after she had att.i'ned her majority, they 
paid her the interest of the invested accumu- 
lations, together with that of her moiety of 
the principal sums until her death. She died 
without having been mairied Held, that 
the accumulated sum formed part of the 
principal of her moiety, and went over to 
her under the trust in his favour declared 
an the settlement, Me Manifold, 14 W. E. 

[40 (1). 

I* A tertatrix, by her will, directed her 
to pay to S. a. and d. A. 0-., both 
then unmarried women, i>,0004 each upon 
melr rpanlage, with all the accumulations of 
Mterest thereon from the time of testatrices 
> executors set apart sums for the 

ftocumukted the ditidends. 
B. a, remained unmarried for more than 
th# of the 

Held, that i the accumulation Of 
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and did not come within the exception con- 
tained in the 2ncl section. Morgan w Moman 
20 L J., H. S., Oh , 109 ; 16 Jur, 919. ^ ^ 

[44 (1) 

4. A testator directed the rents ot his 
freehold estates, and the income of his resi- 
duary leal personal estate, to be accumulated, 
in order^to provide for the younger children 
of his niece and of E. S., each of whom took 
an interest under his will ; and, in tj^clauses 
for the maintenance and advancement of the 
children, he termed the provision which he had 
so made for them sometimes “ their portions,’? 

and sometimes their portions or shares ” : 

Hold, that the piovision w’^as not a provision 
for raising portions within the meaning of the 
proviso in the 2nd section of the Thellusson 
Act, and, therefore, was not exempted from 
the operation of the 1st section. Malford v, 
Stains, 16 Sim. 488; 13 Jur. 73; 1 H. & Tw. 
250. 


ABMINISTRATIOM SUIT OR 
ACTION, 

Sec Execbtobakb ADMmismAa:oE, 


ADVANCEMENT. 

6. Parol evidence is admissible on the part 
of ail advanced son, or his heir, to rebut a 
: claim of though improper against the 

legal opucition oi a deed. Medhiqton v. Med- 
imjtmi, 3 Ptidgw. P. C. 182. S. *P. Taylor v. 
Taylor, 1 Atk. 387; Lamj/Imh v. Lumvlugh, 
1 P. W. HI. [56 (4). 

6. Evidence of declarations, coupled witli 

acts, admitted in a question whether a |)ur- 
chaso by a father in his son’s name was 
intended to bo advancement or not, Semvin 
V. Scan in, 1 Y. & Coll. C. 0. 65. [56 (4). 

Parol evidence as to the intentions of a 
testator by the attorney who made the will 
also admitted on the same question. IK 

7. In a question of a father’s intention in 
purchasing in the name of a child, his will is 
not evidence. Skeats v. Slmts, 2 Y. & ColL 
a 0. 9; 12 L. J., H. S., Ch., 22; 6 Jiu% 942. 

[50 (4). 


a. Evidence which is sufficient to enAhfc^ & 
master to report as to an allowance tol' a 
suitable maintenance to an infant of 
contingent legacy may not be suffilcient to 
establish the lime of the infant’s birth so 
clearly as to sustain an application for the , . 
payment of the legacy. Anon,, 1 L. J., Oh.. 
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ALB AND BEEE HO DSE— ANNUITY. 


ALE AND BEER HOUSE. 

# 

P. 58 » col. 2 , alter lino 7 , add GOODWILL 
-Landlobd and Tenant, XII. xi, 3 . 


^AMBASSADOR. 

1» Ambassador cannot sue here as pro- 
curator-geneial, for all or anj’ of his Majesty’s 
subjects, J)e Acuna v. JBingley, Hob. 113. 

[61 ( 1 ). 


ANIMALS. 

F, 61 , col. 2 , line 59 , after Game, add 
€haety, IV. V. 1 — Boe&e and Horse 
Bealer—Foaching. 


ANNUITY. 

2. Where A. and his sons carried on 

business as proctors, but A. had never been 
•enrolled as a proctor, and afterwards a deed 
was executed whereby the sons granted to K, 
an annuity of 1,000Z. in consideration of his 
retiring from the business : — Held, that the 
annuity was granted, not for an illegal con- 
sideration, but for no consideration, Mldism 
V. M&thery, 4 N. E. 638. [64 (2). 

3. Devise of an annuity of 50/. to be pur- 

chased by executor, who, till the purchase, 
was to pay annuitant 40/. a yearj executor, 
instead of purchasing, paid 501 a year from 
testator’s rents: annuitant held entitled to 
40/. the trst year, and 60/, a year afterwards. 
JSromie v, Sjjooner, 1 Ves. J. 291. [81 ( 8 ). 

4. A testator gave to each of his five 
daughters 400/. per annum, for their lives; 
and after their respective deceases, he gave 
the same to their children respectively; and 
in ease any of the daughters died without 
issue, the annuity to cease: — Held, that the 
children of the daughters took for life only a 
proportion of the annuity, Medges v. 

19 Beav. 479 ; 10 Jur. 678. [81 (8). 

6. Two annuities of equal amount in the 
same will to the same person, held not 
accumulative. Molford v. Wood^ 4 Ves. 76. 

[84 ( 11 ). 

6. Testator, after devising his real estate 
to his natural son, T, A., bequeathed as 
follows: **I give and bequeath to my sister 
B,, to be paid out of the rents and profits 
of the aforesaid lands, the sum of 2501 per 
ahnum, and to live free from rent in the bouse 
X now occupy in H., with the land and build- 
; ings I now occupy, containing about nine 
I |i|icAsl|ire acres, with the use of my bouse- 
; : bold furniture, plate, linen, books, wines, 
. I ^cwiages and horses, cows, bay ana 

- p-t^nsils and stock, for her sole use 

I nafumi Hfe, or so long as she shall 


remain unmarried; in either event, then to 
go to T. A. ; but should she many, then my 
mind and will is, that my executors shall pay 
her 100/. per annum for her own use during 
her natural life, out of the rents and profits 
of my said estate.” The sister married in the 
testator’s lifetime : — Held, that the annuities 
of 250/. per annum and 100/. per annum were 
not cumulative. Andrew v. Andrcm^ 1 Colly. 
C90. [84 (XI). 

7. A marriage settlement recited an agree- 
ment by the father of the intended wife to 
giant to the husband, as a marriage portion, 
ceitain annuities to be issuing out of distinct 
lands held upon teiminable leases ; and 
witnessed that, in consideration of the 
mairiage, and to grant a marriage portion to 
the husband, and in order to secure a jointure 
for the wife in case she should survive, the 
settlor conveyed the lands to trustees upon 
trust to x^ermit and sufCer the husband, during 
the life of himself and his wife, to take and 
receive to his use out of the lands, nominating 
the several annuities mentioned in the recital 
and after the decease of the husband, to 
permit and suffer the children of the marriage 
to take and receive the said several annuities, 
in such shares as the husband or wife should 
appoint; and, in default of appointment, 
equally ; and in case the wife should survive 
the husband, and there should not be any 
issue of the mariiage then living, to permit 
her, during her life, to receive the said 
annuities, with power to distrain for same: 
provided, that if the wife should survive the 
husband, and there should be children of the 
marriage living at his death, then that the 
iiustecs should pay her during her life, out of 
all the lands, or suffer her to receive out of 
the rents of said several lands, an annuity of 
160/. in bar of dower ; with power to distrain 
for same :— Held, upon the construction of the 
whole instrument, that the annuity of 160/. was 
in addition to the annuities granted to the 
trustees, and mentioned in the lecital, and 
was not payable out of those annuities. Blair 

V. mtgrnit, 3 J. & L. 668. [84 (11). 

8. An annuity was given to A. by will; a 
codicil to the will gave an annuity of the same 
amount to A., with variation only as to the 
company from which it was to be purchased ; 
— Held, that these gifts were not cumulative, 
but substitutional. Bonnie v. Hartley^ % 

W. E. 452 ; 18 Jur. 532. [84 (llj. 

The identity of amount and of motive, 

coupled with the fact that the state of invest- 
ment or condition of enjoyment is varied in 
the codicil, are strong circumstances to over- 
rule ihQ primd faeie presumxDtion. in favour of 
the legatee taking both gifts, 15. 

Direction in a will made in Ireland to 
trustees to purchase an annuity of 20t a year 
in an assurance office in Ireland for A. A 
similar direction in a codicil made in England 
to purchase an annuity of 20/. in an ojBfice in 
England or Ireland for A. S. C. nom, 

V. Martley^ Bourne v. Malwn^ 2 Bq. Eep. ^10. 

9. Testator devised an estate to bis daugh- 
ter for life, with remainder to ber husband 
for life, and charged other estates with the 
payment of an annuity to bis daughter* and, 
after her death, with the payment of ah 
annuity to her husband. He then made a 
codicil, which, in effect, revoked the husband’^ 
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life e&tate in remainder. By a subsequent 
codicil, he gave to tbc husband a life estate 
in possession m the fii'st estate, and also an 
annuity in posNession to the same amount, 
and cliaigcd upon the same estates as the 
former annuity : — Held, that the second an- 
nuiiv ^\as substituted for the first. Graves v. 
Meh 6 Sim. 391 ; 4 L. J., N. S., Ch„ 289. 

[84 (11). 

Testator by his will gave an annuity to bis 
daughter, out of certain estates, for her 
separate use. By a codicil, he gave her a 
life estate, for her separate use, in the same 
estates! — Held, that the daughter was en- 
titled to the life estate only. Ih. 

1. Bequest of an annuity of SOO?. to the 

testator’s wife, followed by a bequest among 
others of an annuity of 200?. to the testator’s 
daughter, and subsequent direction in the 
same instrument, that, at the death of the 
testator’s wife, the daughter was to have 400?. 
a year :•*— Held, that the annuity of 400?., given 
to the daughter, was in substitution foi, and 
not fn addition to, the prior annuity of 200? , 
given to the same legatee. Yoehiey v. Han- 
mri, 3 Hare 620 ; 8 Jur. 822. [84 (11). 

2. Oift of residue to pay income to widow 
for life, subject to the payment thereout of an 
annuity of 10?. to k. for his life. After the 
decease of his widow, a disposition was made 
of the property, and, amongst other gifts, 
there was one of the dividends of 1,0001, stock 
to A. for life; — Held, that the annuity to A. 
ceased upon the death of the widow, and that 
A. then took the dividends on the 1,000?. in 
substitution. Adnmi v. Cole, 6 Beav. 

[84 (11). 

3. A testatrix deuses leaseholds to A, 

subject to the yeaily sum ot 12/. foi the sole 
use of Mrs, B., to be paid half-veaily; and 
this annuity was payable on the 27th January 
and 27th July; many yoais afterwards, A. 
devises to E. all his lands (in which these 
leaseholds were included), paying Mrs. B. 121. 
per annum, by half-yearly payments, to be 
made on the 27tb January and the 27th July: 
Mrs. B, is entitled under A.’s will to a second 
annuity, distinct from and in addition to the 
annuity given her by the will of the testatrix. 
MartUtt V. GUlard, B Buss. 149; 6 L. J., 
Ch., 19. [84 (11). 

4. Upon the construction of testator’s will: 

—Held, that an annuity was charged as a 
“ debt ” upon his real estate in exoneration of 
his personalty. Moneypemiy v. JTascalL 2 
Colly. 213. ^ ^ [86(2). 

6, An annuity provided by mai‘riage articles , 
to be paid to the wife, if she survived, out of 
the husband’s real estate; if that fund fail, 
^ereed a charge upon his personal property. 
0nj/wk V. Anvil, Colles’s ?, 0. 52, [86 (2). 

6. A testator by his will directs that with 
the money arising from the personal estate 
toueathed to his trustees (which is to be 
first applied), and. from the sale or mortgage 
, real oslates devised to the same 

trustees for a term of years, the annuities 
thereinafter given are to be 
' afterwards gives, among other 

fthnulty secured by powers of 
estates; by a 

' ^ personalty and the 




and codicil mentioned, and he then gives to 
A. M. an annuity wdiich he chafges on the 
residue of Ms leai estate, and secures it bv a 
power of distress Held, that the personMty 
is the primary iund for the payment of A. M. & 
annuity, and that the real estate is charged 
only as an auxiliary fund. FitzqemU v. 
Meld, 1 Buss. 428 ; 4 L. J., Ch., 171. 

[86 ( 2 ). 

7. Testatrix devised fee-simpl^^nds and 

leaseholds for years to one person and hr^ 
issue; and other fee-simxJe lands to H. and 
liei issue; and charged all the lands so 
devised with the payment of annuitiob be- 
queathed by her will. The freeholds and 
leaseholds are liable to contribute in priipm- 
tion to their respective values at the decease 
of the testatrix, to the payment of the 
annuities ; and the leaseholds are not liable 
in the fiist instance. Yomg v. Ha^tsard, 1 
J, k L. 466 ; 7 Ir. Eq. B. 309. [86 (2), 

8. Annuities bequeathed to the testatoi’s 

brothel s and nephew during their lespectne 
lives, payable out of lands held for a toim 
of 5 ears, “provided my interest therein shall 
so long continue,” and in case they shoiiid 
die before the expiration of the lease of 
said lands, to go to the plaintiff —Held, to 
be chaiges on tbe lands, and on the lea«e 
subsisting at testator’s death, and on any 
future renewals obtained by the executors. 
Stuhh V. Foth, 2 Ball k B. 548. [80 (2). 

9. Testator, after giving an annuity to his 
wife, devised his real estates to trustees in 
trust to pay the annuity thereout, and gave 
his wife poweis of distress and entry on his 
estates. He then devised his estates in strict 
settlement, subject expressly to tbe annuity 
and to the powers of distress and entry : — 
Ilejd, nevertheless, taking the whole of the 
wuil touetlier, that the testator’s peisonal 
estate wasprimaiily liable to pay the annuity* 
Eoherts v. Eoherts, 13 Sim. 336; 7 Jur. 315. 

[86 (2). 

10. A testator gave all his messuages, lands^ 

tenements, and hereditaments, and his per- 
sonal estate, to trustees, to hold to them, 
their heius, executors, administrators, and 
assigns, according to the natuie and quality 
tbeieof respectively, upon trust to receive the 
rents, issues, and profits thereof, and to retain, 
thereout yearly 10?. for their trouble in the 
execution of the will, and then to pay legacies 
and annuities, with a direction that certain 
charitable legacies should be paid out of his 
personal estate Held, that the whole of the 
property, both real and personal, was to be 
considered as one mass, for the puipose of 
paying ratably the annuities, except the 
legacies expressly made payable out of the 
personal estate. EougUon v. James, 1 Colly. 
26 ; 8 J ur. 329. But this decree was varied 
in B. 0. mm. Bonghton v. BougUon, 1 H. X,* 
Ca. 406; where the personal estate was held 
to bo the primary fund. [86 (2). 

11. A testator gave to trustees his rwi and 
prsonal estate upon trust to peripit m Wife 
to enjoy his dwelling-house Surant^M^^m* 
ana “out of the rents, issues, and profits,, 
dividends, interest, and income,’ to raise and 
pay his widow an annuity ; and out of the 
same rents, etc., to pay another annuity ; and 
he gave “ the rest, residue, and remainder of 
his real and personal estate” to his eldest son„. 
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wlili remainder over: — Held, that the personal 
estate is tffe prifiary fund liable to the pay- 
ment of the annuities, there being no diiection 
to discharge it or to sell the real estate. L. C. 
and Turner, L. J. (Knight Bruce, L. J., 
duVitante), considered this case identical in 
substance with Bo^ighton v. Bovq]ito% (1 
H. Ij. Ca. 406). Teneh v. Cheese, 3 W. E. 582; 
1 Jur., N. S., 689; 3 Eq. Kep. 971. And see 
the pre\4fiSS repoits of this case, 3 W. E. 42 ; 
39 Beav. I t M L. J., Oh., 49; 18 Jur. 1087; 
24 L. T. 151 ; 3 Eq. Eep. 47. And on appeal, 
3 W. E. 500 ; 3 Jur . N. S., 689. [86 (2). 

1. A testator devised to his son, to be 
disposed of as after mentioned, all his estate 
in W., and to the survivor, etc., of his sons, 
and all his estate in P. subject to his propor- 
-tion of the head rent, and also subject to, and 
in trust to pay out of the rents theieot an 
annuity to his daughter, and the remainder of 
the rents until she should be paid 500^. Then 
followed a bequest of an annuity of 40^. 
charged on parts of W., and there was a 
residuary devise to the three sons: — Held, 
that the bequests to the daughter were charged 
only on P., and not on any part of W. 
Borough -7. WilliamsoTi, 11 Ir. Eq, E, 1. 

[86 (2). 

2. D. by his will directed payment of his 

Just debts out of his Irish estate, and exoner- 
ated his personalty therefrom. He then de- 
vised the Irish estate to trustees to sell, and 
by sale or mortgage or out of the rents and 
profits to pay two annuitants, with devises 
o\er in strict settlement, and all the residue 
to E. I. Upon the question, out of what pro- 
perty the annuities and costs were payable: — 
Held, that they were payable ratably. Bar- 
mrd V. Bolerts, 1 W. E. 222. [86 (2). 

3. ^A. mortgaged an estate in 1774 ; he left 

by his will in 1775 an annuity to his widow in 
lieu of dower. W,, the original mortgagee, 
subsequently mortgaged his interest in this 
■estate to B, k Co. In 1786, E. & Co. filed a 
bill against W. and the real and personal 
representatives of A., for the purpose of 
0 1 taming a foreclosure. By a decree in this 
suit in 1791 a declaration was made that the 
willow, having relinquished her title to dower, 
became a hona fide purchaser of the annuity, 
and was entitled to be paid it out of the 
mori gaged estate. This suit not having been 
prosecuted, and the widow having died in 
1794, her representatives in 1822 filed a bill 
aaainst the heir of W., and other persons 
claiming under him, and the heirs and devisees 
of A., tor the payment of the arrears of the 
annuity during hor lifetime, or that the estate 
should be sold, and the arrears paid out of the 
proceeds : — Pleld, on appeal, that the annuity, 
not having been expressly charged on the real 
estate of A., was a mere pecuniary legacy, and 
that the decree of 1791 was erroneous, in 
declaring that the widow was entitled to be 
paid it out of the mortgaged estate. IVhite v, 
JPurnther, 1 Knapp 179. [86 (2). 

4. In an ante-nuptial settlement, conferring 
considerable benefit upon the husband in the 
teqperty of the wife, to which it chiefly 
Mated, which settlement contained a recital 

1 naade by the wife in consideration 

i intoiage and of the provision therein-* 

and provided for her by the 
; he covenanted that whatever estates 
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and property, whether real or personal, and 
wherever situate or either, or both, should, in 
the event of his decease, if the wife should 
survive him, be charged and chargeable with 
and subject to the payment of an annuity or 
yearly rent-charge of 2.50^, to be paid and 
payable to her and her assigns, during so 
many years as she should live, besides and in 
addition to the provision hereby made and 
intended for her. With the exception of a 
contingent reversionary interest in a policy of 
assurance for 3,000Z. on the life of the nusband, 
which policy was subject to a debt of 2,000/. 
and interest thereon at 4 per cent., there was not 
any provision made out of his property for her 
beside the annuity of 250/. At the period of 
the marriage he was engaged in trade, and was 
seised of real estate ; subsequently he acquired 
other real estate, and afterwards became a 
bankrupt: — Held, that the annuity of 250/. was 
well charged, both upon the real estate of 
which he was seised at the marriage, and 
upon the real estate which he subsequently 
acquired. White v. Anderson, 1 Ir. Ch. E. 
419. [86 (2). 

5. A testator, by his will, devises all his 

real estate to his executors, for the purposes 
thereinafter stated ; and, after empowering 
them either to continue his business or to 
dispose of it, he gives the profits of it in the 
one case, and the interest of the moneys arising 
from the sale in the other, and also the interest 
of the securities on which the rest of his 
capital should be invested, to his daughter for 
life, her receipt to be a discharge. He then 
giv es her the rents and profits of all his real 
estates during her life, and at her decease he 
devises and bequeathes to her heirs all his 
estates, real and personal, as tenants in 
common ; if his daughter has hut one child, 
such child is to possess the whole, but if she 
should die without issue then at her decease 
he gives certain legacies. He next directs all 
his goods and effects to be sold, his said 
legacies to be paid, and a sum invested 
sufiicieni to purchase 150/. a year, which is 
to be paid to the husband of the daughter. 
He then orders his real estates to be sold at 
the decease of his daughter, or at the decease 
of his brothers and sisters, according as a par- 
ticular event may turn out, and he gives over 
to certain peisons all the residue of his per- 
sonal estate, including the proceeds of the sale 
of the real estates when sold, and the rents of 
them until they are sold. The daughter died 
without having had issue Held, that the 
annuity of 150/. was charged both on the real 
and personal estate. Bu?zh v. Fenmr, % Buss. 
& M. 657. i$0 

6. A testator gave his real and personal 
estate to trustees, out of the rent and produce, 
or by sale or other disposition, to raise an 
annuity to his wife and certain legacies, and 
to invest the surplus. He directed a sale of 
his real estate after the death of his wife, and 
gave the residue to his children Held, that 
the personal estate was not primarily charged 
with the annuity, but that the real and per- 
sonal estate formed one common fund for its 
payment, Bedford v. Bedford, 25 Beav. 684. 

[86 ( 2 ). 

7. A testator gave and bequeathed as fol- 
lows: “To S, 100/. per annum for even to 
E., the child of S., 200/. per annum for eter# 
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the above charges to be payable out of my 
whole property ; the remainder I leave, share 
aad share alike, between my sister E, and my 
nieces;’^ and after gbing several legacies, 
the testator’s will pioceeded: ‘‘1 leave my 
personal pioperty in L, to the abo\e-named S. 
I leave all the rest of my personal property to 
my above-named sister and nieces”; — Held, 
following Taylor v. Martindale (12 Sim. 15), 
that the annuities weie chaiged on all the 
testator’s real and personal estate, and were 
pei'petual annuities, and that the annuity 
of 2002. was payable alter the death of P. to 
her administiator out of the personal estate. 
Jmjnt Michards, 11 L. E., In, 278. [86 (2). 

1. P. by his will gave all his property to 
trustees to the use of certain persons fox 
successive estates tail with a direction that 
parties becoming first entitled to the rents 
should allow various specified sums to other 
parties. Then followed a charge on his realty 
of all the ** annuities ” theieinbefore mentioned 
with a trust to convert and invest. The 
testator made five codicils, by which he gave 
various annuities, and directed that an annuity 
to P* B., and all the pecuniary and specific 
legacies given by his will, should be payable 
to the leijatees (including a certain contingent 
annuity, if payable) free of legacy duty. On 
the Question whether annuities as well as 
legacies were given free of duty Held, that 
they were. Fearm v. Feane^ 2 W. B. 129. 

[90 (8). 

2. A testator devised real estate to A., 
subject to the payment of “ one clear yearly 
rent-charge or annuity of 1002,” to E.: — Held, 
that B, took the anniiitj^ iioe of legacy duty. 
MaUqf V. Findt, 14 J5tav. 595 ; 15 Jiir. 1019 ; 
21 li. J., Oln, 277. AVe uLo Lcgacy, XIV. 

[90 (8). 

3. A. devises to his nephew 57 per annum 
(without saving, to his executors or aflmmis- 
trators), to be paid him during his (the 
te^totoPs) wife’s life, whom he made executrix, 
on condition that ho demeaned himself civilly 
to h^. By tlio nephew’s death, the 52. per 
i^auin l» determined. Meal v. Manburu. Pre. 

Its. [91 (8). 

1 J. M., by his will, gives to each of his 
grandchildren by name an annuity of 502. 
during the life of their mother S. H., such 
annuities to be paid half-yearly, and as to 
such as are under age, to be applied for their 
benefit at the di&cietion of his trustees, 
provided that the annuities bequeathed to 
his granddaughters should be to their separate 
use, without power of anticipation; and in 
case Ms said grandchildren should incumber or 
anticipate such annuities, the same to be void. 
The mother B. H. is still living, but one of the 
g»nddaughters attained twenty-one, married, 
and died ; and the question was, whether her 
husband, as her representative, was entitled 
to mmuity Ileid, that he was. Maddv 
V. MaU, 4 W, B. 769. ^ [91 (8), 

5, Testator, by his will, gave and be- 
queathed to A. ml per annum in the lonar 


' : Testator, by his will, gave and be- 

queathed to A. 402. per annum in the long 
‘ auhuiti^ Held, that A. was entitled to have 
402. per annum long annuities 
hoh#al«oMtely. Mmer v. FireL 
[01 (fv ’ 

A testator gave all his real and personal 
■ esftat© to tnLstfie.s. 


of 1802., further imrt, etc., to the daughter of 
A. during the life of the mother, and after her 
death to pay the sum of 202, further part, etc. 
in addition to the 1802, to the said daughter! 
The testator then gave certain legacies, and 
directed the trustees to divide the residue of 
the interest equally among the daughters of A. 
during their respective lives ; and if all or any 
of them should die, leaving issj^ then in 
trust to divide his residuary e^fate among 
such issue ; and if only one should leave issue, 
then to divide his whole residuary estate among 
such issue .-—Held, that the gift to A. was a 
gift of a life annuity only. Fmjnes v. Mdae^ 
1 Eq. Hep. 167. [91 (8). 

7. A testator by his will gave all his real 
and personal estates to trustees, upon trust to 
pay S, an annuity of 4002. for her life ; and 
after her death he gave that sum amongst the 
children of S. ; and upon trust to pay H, an an- 
nuity with a similar remainder. He also gave 
an annuity to J,, and charged all his freehold 
and leasehold estates with the payment of 
these annuities; and as soon as 5. attained 
twenty-four, he directed the trustees to pay 
J. the rents of his freeholds, etc., and the 
interest of all his stock, etc. ; and upon the 
death of J. without issue (which happened), 
he gave to S. all his freehold and leasehold 
estates, and to H, all his funded property and 
personal estate not specifically bequeathed 
Held, that the annuities wore to be perpetual. 
FieMing v. Fredoa, 5 W. E. 861 ; X HeH. &: J. 

[91 (8). 

8. A bequest of 4002. a year for five years 
to each executor is payable out of income. 
8(Mefi4d V. Medfern, 1 N. K. 165. See also 
Execvtoe akb Abmixistratob, VITI. 

r * (3^)- 

9. A testator ga^e thiee annuities; the 
fiist *‘fice Xroiu income or pioperty tax, or 

I any other dofluction,” the second “ free from 
al3 deductions, the thiid “free from deduc- 
tions^ ; — Held, that all the annuities were 
iree fiom income tax. Turner v. Mulllnem. 

1 John, k, H. 384. [99 

^ 10. A testator, by Ms will, in 1854, directed 
his trustees to pay to his widow during her 
life the annual sum of 5002., “free from legacy 
duty and other deductions ” Held, that the 
annuity was subject to income tax under 
the 16 & 17 Viet., c. 34, to he paid out of the 
annuity itself. Sadler v. Micliards, 6 W. E 
532 ; 4 Kay k J. 302, [99 (4), 

11. Testator declared that his trustees should 
stand possessed of his residuary estate, and 
directed them out of the income to pay to his 
wife “ the clear yearly sum of 6002.” for life 
if she should remain Ms widow, but if she 
should marry an annuity of 1002. in lieu of 
“the saidanumties of 
6002. and 1007,, as the case may be, to be paid 
free from all deductions and abatements what- 
soever.” By a codicil an annuity of 1,0002. 
was given in lieu of 6002.:— Held, that the 
^nmty was not given free from income tax. 
Gleadom v. Zeetliam, 22 L. E., Oh, B., 269 ' 

52 L. J., CM, 102 ; 48 L. T. 264 ; 31 

B# 99 , after par. 6, add 

See also Legacy, XE. 
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without stating any time for its commence- 
mentj it#hall be payable from day of the 
execution. Weston y. Bowes^ 9 Mod. 309. 

[99 (12), 

1. Bequest of a weekly sum, the first pay- 

ment is payable to the legatee at the end of 
a week from testator’s death. Final decree 
made at the first hearing, the registrar, by ^ 
consent of the parties, computing the account, 
Byrne y. Mealy, 2 Moll. 94. [99 (12). 

2. Bf^will the testator gave to A. B. all 
he had in the world, he paying to 0. D. 50?. 
a year for life, and at her death to pay B. F. 
600?., and to G, H. 100?., and I. K. 20?. a year 
for life, and 100?. in money twelve months 
after the testator’s death ; and L. M. to have 
100?. paid to him twelve months after the 
testator’s death, and 20?. a year for life: — 
Held, that the annuity of 20?, a year to I. K. 
was to be deferred until the death of 0. D. 
Moebnek y, JlabeTslw^i, 10 Jur. 279, 

[99 (12). 

3. A. charged his rents with payment of 
certain charges and an annuity of 600?. to B., 
the annuity to be increased to 2,000?. after 
the charges should have been liquidated out 
of the rents : — Held, that B, was entitled to 
the increased annuity from the day on which 
the amount of the rents legally due, if paid, 
would be held sufficient to liquidate the 
charges. Memswortli v. Cmypbell, 1 K, E. 603. 

[100 (3). 

4. A testatrix, bequeathing legacies and 
annuities, by her will directed that the first 
year’s rent of certain lands, and, if necessary, 
the second half-year’s rent accruing next after 
her decease, should be applied in payment of 
so much of her debts and funeral expenses 
and of her legacies as her personal estate 
should be insufficient to pay. She then gave 
certain annuities, but not to commence till all 
(i.&, debts and legacies) should be paid. By 
a codicil, giving certain other annuities and 
legacies, and devising the lands subject to the 
annuities, the testatrix directed that all her 
legacies should be paid out of the rents before 
any of the annuities should become due, 
except two annuities to A. and B., which were 
to become payable immediately after her 
decease. The lands having been sold, and 
their proceeds proving insufficient to pay the 
debts, legacies, and annuities in full Held, 
first, that the direction in the codicil as ro the 
annuities to A. and B. did not alter the priority 
of the several annuities inter se, but only the 
time at which these two annuities were to 
commence; and that, upon payment of the 
legacies, all the anmxities, including those 
to A. and B., became payable in equal priority, 
and should therefore abater atably ; secondly, 
that the annuities, other than those given to 
A. and B,, commenced from the time at which 
the legacies ought to have been paid, as dis- 
tinguished from the time of their actual 
payment. Ingham y. Maly, 9 L. E., Ir,, 484. 

[100 ( 6 ). 

; 6. Annuity by will to a wife otherwise 

^ ^ unprovided for, and sums for children’s main- 
^ tenance ; on a deficiency of assets :~Held, on 
the intention of the testator, that they should 
' mdt abate in proportion with the general 
; lemin y. 2 ?es. 416. 

legaoi^ to different per- 




libiil 


sons, and an annuity for the personal mainte- 
nance and support of his brother, and directed 
the payment of it to commence on the first 
half-yearly day after his death, and the 
legacies to be paid at the expiration of two 
years after that event, or as much sooner as 
the circumstances of his estate would permit, 
but without interest in the meantime. The 
testator’s property was insufficient to pay the 
legacies and annuity in full : — Held, that the 
annuity was not entitled to priority over 
the legacies, but must abate j)roportionably 
with them. Aslibimiham 'v. Asliburnham, 16 
Sim. 186 ; 12 Jur. 299. [101 (10). 

7. Testator directed Ms trustees to stand 

possessed of the residue of his estate, upon 
trust, in the first place, to pay what mighh 
be due under his covenant to J. S., and then 
upon trust to set apart and invest a sufficient 
sum to satisfy ccitain annuities which he 
bequeathed by his will, and, in the next ifiace, 
after making such investment as aforesaid, 
upon trust to pay the several pecuniary legacies 
bequeathed by his will. The assets were in- 
rafficient to pay all the legacies and annuities 
in full: — ^Held, that the annuitants had no 
priority over the legatees in respect of pay- 
ment. TJmaites v. Boreman, 1 Colly. 409. 
Affirmed 10 Jur. 483. [101 (10). 

8. The testator by his will bequeathed an 

annuity to his wife for her life, and made it 
a piimary charge in preference to all other 
legacies on a leasehold estate, which was 
(together with certain policies of insurance 
on the life of the testator) subject to two 
mortgages, and he directed that if the rents 
and profits of such leasehold estate should 
be insufficient to pay the wife’s annuity, then 
the same should be paid out of his other 
personal estate. The mortgagees were paid 
off by the executors out of the produce of 
the policies and the general personal estate : 
— Held, that the wile’s annuity, so far as it 
fell upon the personal estate other than the 
leasehold estate specially charged, was not 
entitled to priority over other legacies. Jolm* 
son V. Child, 4 Haro 87. [101 (10). 

9. Where a testatrix bequeathed pecuniary 

legacies, and directed that the residue of the 
moneys to aiise from her real and personal 
estate should be held in trust for the children 
of W., and that her trustees should, in the 
first instance, out of such residue, pay an 
annuity to A., and the assets were insufficient 
for all purposes :--Held, that the pecuniary 
legatees were entitled to be paid in priority 
to the annuitant, and that she was entitled to 
her annuity out of the residue. Be Wiltshwe, 
6 Jur., K. S., 190. [101 (10). 

10. Held, in the circumstances, that rent- 
charges specifically charged on landi had 
priority over legacies charged by a residuary 
clause. Wew v, Chamley, 1 Ir. Oh. B. 295. 

[101 ( 10 ). 

11. A testator is presumed to consider that 
there will be a sufficiency of assets tq prOyide 
for ^annuities and legacies, and fmi0 
to intend that they should be paid equaly^ 

V. Biyreet, 2 H. E. 66 ; 8 Xi. T., H. B., 306* 

[101 ( 10 ). 

It is not sufficient to rebut this presumption 
that legacies are given to several persons sno- 
oessively, with reference to successive residues 
interposed between the gifts, or that IhO 
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legacies were to be ** free from any deduction 
whatsoever.” Ih. 

therefore, the ordinary rule must apply, 
that on a deficiency of assets all annuities 
and legacies abate ratably. Ih, 

When there is such a deficiency of assets, 
annuities will be valued as from the time at 
which the deficiency began. Tb. 

1. Testator charged his estates with an 
annuity in favour of his wife, and subject 
thereto he devised the estates in strict settle- 
ment. Aftcrwaids, by his will and codicils, 
he charged the estates with several other 
annuities to his wife and other persons: — 
Held, that the first-mentioned annuity was 
the primary chaige on the estates. Graves v. 
MiChs, 6 Sim. 391 ; 4 L. J., N. S„ Ch., 239. 

[101 ( 10 ). 

% A testator covenanted, upon his mai- 
liage, that in case he should die in the lifetime 
of his wife without issue, his wife should be 
entitled to one-half of his real and personal 
property which he should die possessed of. 
Be died without issue in the lifetime of his 
wife, having by his will devised his real estate, 
subject to annuities. The widow elected to 
take against the will. HmUe, the annuitants 
should abate one-half of their annuities. 
Mchm V, Mamilton, 3 J. & L. T02 ; 9 Ir. Eq. 
B. 430. [101 ( 10 ). 

3. Waster ?. Smith was reversed on appeal. 

See 1 Ph. 029 ; 15 L. J., S., Oh., 1S3. 

[105 ( 8 ). 

4. A testator gives to his wife an annuity 
of 1001 and the sum of 1,000^., which he 
considers will, with the property which she 
Is entitled to aftei his death, make up an 
income of 2,500^. a year; in fact, those gifts 
make up her income only to 1,800/. a year; 
she is entitkfl to have tin* dcliciency sup- 
plied out of his rosiduar}- estate. Trivor v, 
Trevor t 5 Kuss, 24 ; 0 L. J., Ch., 182. 

[105 ( 8 ). 

5. Testator gave the ^eaily sum ot 2,000/ 
sterling to his wife ior her life, and after her 
decease to his trustees, upon the same trusts 
as after declared concerning the yearly sum 
of 8,000/. He then gave to his trustees the 
yearly sum of 3,000/. sterling to issue out 
of a sufficient sum ot stock in the 5 per cents., 
to be invested in the names of his trustees 
for that purpose, in trust for Ms daughter 
for life, and alter her decease for her childien. i 
The trustees invested 100,000/. 5 per cents, 
to answer the two yearly sums. The stock 
was afterwards converted into 4 per cents., 
whereby the dividends became insufficient to 
pay the yearly sums Held, that the legatees 
were not entitled to have the deficiency 
supplied out of the testator’s residuary estate. 
WAidall V, MimcU^ 3 Sim. 424 : 8 L. X, Ch.. 
108. [ 105 ( 8 ). 

6. The testator desired that A., B., and C. 
might each enjoy, during life, the interest of 
800/, sterling, the principal to devolve eventu- 
ally to his residuary legatees. He directed 

j to of his property to be divided rnto 

|i^j toe equal pajtfes, one part to each of his 
and Ms sister; and if his brothers 
fthould not survive him or have 
' the fceststofs death, ton 

, V shares to devolve in equal proportions 
, - to; to survivors, as well the shares that 
* ' ’ dAvisM to, their tissue^ to 


testator’s estate was not sufficient to pay the 
legacies in full Held, upon the death of one 
of the tenants for life, that an appropriation 
of the legacy of 800/., set apart to answer her 
life interest, fell into the residue, and was 
not given over to the residuary legatees in 
their individual character ; and that the sur- 
viving tenants for life were entitled to have 
the deficiencies in their annuities satisfied out 
of the released fund. Arnold v. Arnold. 2 
MyL & K. 365 ; 4 L. J., H. S., Ch., 7^ 

l105 (8). 

1. A testator, by a codicil to his will, 
directed Ms executor to pay 16s. per week 
to his widow, so long as two leasehold houses 
should be let; and if one or both should 
become vacant, he left it to the discretion 
of bis executor to sell the houses and invest 
the proceeds for the purpose of paying such 
weekly allowance, or u proportion according 
to the amount the said houses might produce ; 
and lie revoked a gift in his will of the nrofits 
of the said houses to Ms widow, having con- 
sidered that the 15s. per week was quite 
sufficient to maintain her and make her com- 
fortable; and Ms will contained a gift over 
of his property. The testator’s property, 
including the houses, having been sold and 
realised, produced a fund insufficient to pay 
15^. weekly to the widow:— Held, that such 
allowance could not be made good out of the 
capital. Ilawlae ?, Xemj}^ 7 Jur, 294. 

[105 (8). 

8. Legacy to an executor held liable to 
make good his bieach of trust by preventing 
the appiopriation of stock to answer a gift 
to a legatee for his life. Morris v, Mvle, 1 
Y, k. Coll. C, C. 3S0; 11 L. X, H. S., Oh., 172. 

[105 (8). 

9. Testator directed the investment of 
5,100/. in such Government securities as Ms 
wife, whom he made his executrix and 
lesiduary legatee, should think proper, and 
gave the income to her for life, and the caxfital 
to v’ciiious paities, to be ve&ted on certain 
contingencies. He also directed the invest- 
ment of such sum as would produce an annuity 
of 125/. per annum, which he gave to plaintifi 
for life, and the capital after her death to his 
residuary legatee. His wife invested 3,125/. 
in the 4 per cents, to meet this annuity, and 
gave this capital to one of the defendants 
subject to the annuity, and her residuary 
estate to the plaintiff, who thereby became 
entitled to the testator’s residuary estate. The 
testator first directed that if, before the ex- 
piration of the trusts, the funds on wMch the 
trust moneys were invested should be paid offi 
or reduced, so that any deficiency or loss arose, 
the persons interested should ratably bear 
the loss out ^ of their respective Interest, on 
becoming entitled thereto on the contingencies 
in the will expressed. The 4 per cents, being 
reduced : — Held, that the annuitant was not 
entitled to have the deficiency made good 
<mt of to capital sum of 3,125/. Wmm v* 
JGmmrgue, I W. B. 197 ; 10 Hare 462. 

10, Annuity payable out of dlvIdAhi^s^ of 
XOOO/. 3J per cent, stock. By sfaf' i k % 
vict., a 5, the rate of interest on the ^tock 
was lowered to 3^ per cent, j—lpteld, that the 
trustees might make up any dOfioSnoy out of 
the property directed by tho tO be aocumtt*» 
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iated. FlUpatfich v. Emresborougli^ 13 Ir. 
Eq. Eep.*338. [105 (8). 

1. A testator directed his trustees, out of 
the proceeds of the sale of his estate, to 
appropriate 15,000?., and to invest the same 
and pay the income to his wife for her life, 
and after her death he gave the 15,000?. in 
trust for his children equally, and the residue 
of Ms estate amongst his children in unequal 
proportions. The widow and the trustees 
entereo^T^to a written agreement to appropiiate 
railway preference stock and other securities of 
the value at the time of the appropriation of 
about 15,000?. to repiesent this fund. At the 
death of the widow the securities comprised 
in this agreement had consideiably fallen in 
value: — Held, that the residuary estate must 
make good the deficiency in the fund thus 
set apart. Stewart v. Sanderson^ 22 L. T., 

S., 10. [105 (8). 

2. A testatrix, by her will, bequeathed 
pecuniary legacies and annuities ; and, subject 
to the bequests thereinbefore contained, she 
gave the residue to A. for life, with remainders 
over. The estate was not sufficient to satisfy 
the annuities and pay the pecuniary legacies ; 
but if Government annuities were purchased 
for the annuitants out of the corpus, there 
would be enough left to pay the pecuniary 
legacies and leave a small surplus : — Held, as 
between the tenant for life and the remainder- 
men, that the tenant for life was not entitled 
to have Government annuities purchased to 
satisfy the annuitants! hut that the income 
must he applied, so far as it would extend, 
in paying the annuities, recourse being had 
from time to time to the capital to make up 
the deficiency. Ee 6^ra7it, Walker 'v.JIarthieau, 
62 L. J., Oh., 552 ; 48 L. T. 937 ; 31 W R. 703. 

[106 (8). 

3. A testator directed his trustees to sell his 
personal estate, and after payment of his 
debts, etc., to invest the residue, and out of 
the produce thereof, or if need be by the sale 
and conversion, from time to time, of a suffi- 
cient part of the principal, to pay two annuities ; 
and he directed his trustees, if occasion 
should be, from time to time to pay out of 
the rents and profits of his freehold and copy- 
hold estates so much of the annuities as his 
said personal trust estate should be insuffi- 
cient for discharging. The personal estate 
being exhausted, and the annual rents of the 
real estate being insufficient to keep down the 
annuities, it was held, that the arears were 
to be raised by sale or mortgage. Eentman 
r. Fentiman, 16 L. J., N. S., Oh., 436. 

[105 (8). 

4. A testator, by his will, charged a fieehold 
estate with the payment of the yearly sum of 
10?., to he paid half-yearly to his daughter A. 
for her life; and, on her death, he directed 
such half-yearly payments to be continued for 
the maintenance of her children until they 
should attain twenty-one, and then directed 
his trustees to pay the sum of 120?. equally 
amongst them. The estate was sold under a 
decree of the Court, and there remained out 
of the proceeds, after payment of the testator’s 
debts, only the sum of 74?. 10^. U. Held, 

^ that the two charges of the yearly sum of lOi, 
ted the sum of 120?., were equally entitled to 
j aMlenellt of the corpus, which was directed 
»lfn|yteeted, and the income paid to the 
I ^ Till, 

; : 1 . : , , f 


testator’s daughter, but without prejudice to 
any question that might eventuallv aiise as to 
the right of it, Taylor v. Taylor, 8 Jur. 15. 

[105 (8). 

5. A testator gives four annuities for life 
charged upon certain estates specified; and 
there is a gift of those estates to trustees, upon 
trust to pay the rents to his wife for life, and 
then absolutely to convey certain of the estates 
to his brother freed from the annuities, but 
which under the will had either ceased or 
been otherwise secured ; and after the decease 
of the testator’s wife, there were gifts of the 
estates in certain portions, exempted from the 
annuities as theiein mentioned, with a gift 
of the residue to the widow. The testator 
mortgaged his estates, and the personalty 
being insufficient, the realty was sold. The 
wife and annuitants being still living, it 
became necessary to ascertain the elfect of 
the will: — Held, that the aggregate of the 
estates were charged with the annuities only 
during the wife’s life, and that there was no 
right at present to come on the corpus. An- 
nuities to be paid out of the income of the 
fund when ascertained pro rata, with liberty 
to apply. Maltby v. (xrey, 6 W. R, 5. 

[105 (8). 

6. As a general rule, arrears of an annuity 
do not cairy interest. Exceptions are where 
the annuitant might, but for the interference 
of the Court, ha\e obtained payment of in- 
terest out of a legal seciuity held by him, or 
where there has been misconduct by the party 
bound to pay the annuity. A wife or child 
being the annuitant is no ground for exception. 
Newman v. Anling (3 Atk. 579), having been 
overruled. Arrears of annuities do not bear in- 
terest except where the annuitant holds some 
enforceable security, or the accumulation of 
arrears has been occasioned by the misconduct 
of the person bound to pay. Therefore, where 
there was merely delay, though long and un- 
explained, interest was refused. Torre v. 
Brow7t, 24 L. J., Cb., 757 ; 5 H. L. Ca. 555. 

[118 (8). 

7. An annuity, being a legal rent-charge on 
lands : — Held, to be barred by the Statute of 
Limitations, no payment in respect thereof 
having been made for twenty years and up- 
wards. Zangton v. Zangton, 18 Jur. 928. 

[116 ( 1 ). 

8. Testator directed Ms trustees to stand 
possessed of the proceeds of his real estate, 
and also of his residuary personal estate, 
upon trust to raise a sum of money, the income 
of which would produce a clear annual sum 
of 100?., and to invest it upon Government or 
real securities, and pay the same to a legatee ; 
and he directed that if at any time the income 
of the fund so to be raised and invested should 
from any cause or circumstance whatsoever 
prove insufficient to answer the annuity, the 
deficiency should be made good out of the 
residue. The trustees, of whom the legatee 
was one, a year and a half after the testator’s 
death invested a sum of 3,500?., part of his 
estate, on mortgage at 6?. per cent, and 
shortly afterwards the annuitant assigned the 
annuity to a purchaser, by a deed, reciting 
that the 3,500?, had been appropriated to 
answer it. The assignor, having been after- 
wards permitted by Ms co-tmstees to take 
possession of the mortgage fund, misapplied 
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ife Heltlif that the investment of the 3,5002. 
was a sufficient appropriation ol a fund to 
answer the anniiitj^ and that the purchaser 
thereof had no claim to have it made good 
out of the residue. JBantett v, Slieffteld, 16 
Jur. 042 ; 1 l)e G. M. G. 371 ; 21 L. J„ N. S., 
Ch„ 602. [120 (4). 

Wheie, according to the teims of a trust, 
the fund to he provided to secure an annuity 
may be invested on real security, the secmity 
will not be an improper one because it pro- 
duces annually somewhat more than the an- 
nuity reqnires, Ih, 

1. If annuitant is entitled to any part of 

relief praved, he is entitled to whole relief. 
rmwh Morgan , 1 MoU. 488. [122 (5). 

2. In a suit for the arrears of an annuity 

secured by a bond given by a deceased person 
to a trustee for the annuitant, the House of 
liOrds held that as the claim was a legal 
demand against the assets of the deceased, 
all a court of equity could do in the first 
instance was to remove impediments against 
any action, and accordingly retained the bill 
for twelve months, giving the plaintiffi leave 
to sue in the name of the trustee. Hawortli 
V. 3 Cl. & If, 50. Tarying 4 Y, Sc 

ColL 1. [122 (5), 

3. An annuitant, whose annuity is charged 
by his testator u^kui all his freehold and copy- 
Imld estates, has no equity, so long as the 
annuity is regularly paid, to file his bill 
against the heir at law or devisee, to compel 
a discovery of the estates so charged, or the 
execution of a deed purporting to charge the 
estates. Bill for that purpose dismissed with 
costs. I^mnMin v. DraJir, 5 Jur, 3078. 

1122 rs). 


P. 123, col. 1, line 40 For Lease read 
VENDOE and PURCirASER. 

P. 123, col. 1, after line 42, add 
— Qf PuTcJiase 3Ioney, See Yendor and 
Purchaser, XIY. vii. 

7. A testator gave an annuity for life, and 
an annuity for twenty-one years from his death, 
both payable by four equal quartciiymwments 
on the usual quarter-days Held, <5nat a pro- 
poitional part only of each annuity was payable 
on the first quarter-day after his decease. 
Williams v. Wilson ^ 5 N. K. 267, 

[124 (4). 

8. A te.stator bequeathed stock to his widow 
for life, with remainder to his son ; and died 
in 3817. The son bequeathed the residue of 
his personal estate, which included the stock, 
to his wife for life, with remainder to his 
children ; and he died in 1852. The widow, 
his mother, died on the Ist January 1865. A 
dividend accruing due on the stock on the 5th 
of the same month* — Held, that as between 
the son’s wife and Ms children, such dividend 
represented capital of the son’s estate, and 
not income. MoheHs v. MoUrtSi 5 H. E. 423. 

[125 (7). 

0. Where under orders given in Chambers 
a sum of stock was sold shortly before a 
dividend was due Held, that the tenant for 
life of such sum was entitled to receive, out 
of the proceeds of the sale, a sum equal to 
the apportioned part of such dividend from 
the last dividend day up to the clay of sale* 
Bnllieletj v. 3 N. B. 105, 106. 

[126(7). 

ronnstrifiikm of Statutes, Ge^ieral Prln~ 
i iph s ] 10 Tlie Instillment refeircd to in the 
A])poit]oiiniint Act is not the instiumenfc 
crcatnig the periodical payments, but that 
cicating a life lutcicst tbeieiii. Kniqht v. 
Bonghton, 12 Beav. 312 ; 19 L. J., N. H , Oh., 
66. [131 (4) 

11. The stat 4 Sc 5 Will, 4, c. 22, lequiies,, 
in Older to exclude appoxtionment, either an 
express direr tion that tbejc shall be none, 
Ol hnguage so express in the terms of gift, 
that appoitionment is clearly impossible, con- 
sistently with it. Tnfeience from the whole 
tenor and context of the will is not sufficient 
to exclude the opeiation of the statute. 
Tyrrell v. Clarh 2 Brew. 86 ; 18 Jur. 323 ; 23 
L. J., Ch., 2S3 ; 2 W. E. 152; 2 Eq. Eep. 333. 

[131 (4). 


4, Lands aie sold io A., suh-ject to" an I 
amnuty of 15L a vrar to the sister of the 
vendor; the lamK aie afferwaids moitgmcd, 
and otherwise chaiged by A., niid, thus dunged, ' 
descend to his heir at law. A coin t of equity * 
will make apei»onal dcriec against the hcii 
for the arrears and grriwing pavmcnts of this 
annuity. SJiawjiemoime v, Ildlrrsdon^ 4 Bro. 

P. 0. 330, [122 (5). 

4 man makes a deed poll for payment 
of an annuity, and attcr by will subjects his 
estate to the pajmenfe of it; he shall have 
further sccurit} , and not rest on the deed poll. 
Grenou v. Baimn^ Hel. Ch. Ca. 57, 

[122 (5). 

6, A devisee for life of a rent-charge having 
granted several aumiities thereout, and which 
were in ait ear, assigns it to his creditors, 
phe tenant for life of the estate, with intent 
to redeem it for the annuitant, gav o bonds i o 
the creditors, on condition of giving up their 
securities to be cancelled. The obligoi’s 
tacecutor paid all the bonds. The annuitant 
entitled against the executors to the annuity 
disencumbered, but not to have paid the ar- 
1^' on the annuities to creditors incurred 
Ihq life of the obligor, and as against the 
qf the estate to the arrears since the 
the obligor ; but the future pavment 
b® ,lef| to agreement* Grafam v. 

I T#|, 27$. [12$ (6). 

41 O’* 1 , * 

J .J riri, ■? : .r 


APPURTENANCES, 


12. As to general words apperfcainiisg tod 
belonging” in conveyance of a maapr,^ iqe 
Tommend v. Ohmi^emomn^ 1 Y 4c J. 538, 

See also Deeds, III. iv., pagl9r3, pars. (2, 
&t W*)* 

Wlrni Passiriff under a Beseriptive Gift hu 
Will-} See Wile, XXXVIH. ii. 

. [133 ( 6 ), 


Addenda.] AEBITEATION— AETIZANS’ DWELLniTGS ACT. 


AEBITEATION. 

# 

^1. ^Arbitration clauses in deeds are not 
binding* on the paities so as to oust the juiis- 
diction of the Court. 3Iexl)OTOitg7i (Marl) v. 
JBmer^ 7 Beav. 127. [1S8 (3). 

2. Courts of equity have no jurisdiction, 

under 3 & 4 Will. 4, c. 42, to order witnesses 
to attend arbitrators. Mall v. MUls^ 9 Sim. 
1530 J., N. S., Oh., 158; 3 Jur. 167. 

[146 (8). 

3. The 12tli section of the Common Law 
Procedure Act 1851 authorises the Court to 
appoint an umpiio in an aibitration which 
was commenced before the passing of the 
Act. The Sid clause of that section applies 
to references to arbitration not only made 
by any “ document/’ but also otherwise, as by 
Act of Parliament or by parol. Be Zord, 1 
Kay & J. 90- 24 L. J., Gh., 145. S. C. nom. 
Me Lord and the (governor and Company of the 
Copper Miners, 3 Eq. Ecp. 197 ; 3 W. S. 86. 

[147 (9). 

4 Award or report of arbitrator must bo 
filed before any order can be grounded thereon. 
Vemm v, Wells, Dick. 452. [151 (16). 

5, An award was made upon a submission 
not under the statute of Will. 3, between two 
parties in difference, on which one of the 
parties obtained judgment against the other 
party in an action at law. The unsuccessful 
party filed a bill m equity against the success- 
ful party and the arbitratoi, to set aside the 
award : — Held, that, whether the award was 
or was not impeachable on equitable grounds, 
yet, inasmuch as there was no evidence to 
raise suspicion that the arbitrator had acted 
corruptly, partially, or unfairly, he ought not : 
to have been made a party to the suit ; and 
the bill was dismissed as against him with 
costs, before the Couit had come to any 
opinion for or against his award. Hamilton 
V, JBanhin, 3 Da G. & Sm. 782 ; 15 Jur. 70 ; 19 
li. J., Oh., 307. [168 (2). 

Under a submission, not made under the 
statute of Will. 3, the parties in difference 
and their arbitrators, who had not agreed, 
met before the umpire ; one of the parties in 
difference then left, having authorised his 
arbitrator to act for him in the conduct of the 
proceedings^ before the umpire, and the hearing 
finally terminated, except that it was agreed 
that one of the |>arties in difference should, 
on the following day, go alone to the umpire, 
and produce a voucher for certain charges; 
which that party accordingly did ; the umpire 
made his award for a certain sum, which the 
latter party recovered in an action at law 
against the other party, thus establishing the 
legal validity of the award. Upon a bill by 
the defendant at law to restrain the action, 
and to set aside the award Held, that the 
arbitrator of the plaintiff in equity had been 
sufficiently constituted to act in the umpirage 
for Mm ; and that ho had power to, and did 
sufficiently, waive all objection to the irregu- 
larity ; and the awards being valid in law, was 
not set aside* M* 




AEMY AND NA¥Y* 

Off^BeclwningsT] 6. A., being colonel of a 
regiment, contracts with B. for the clothing it 
by a limited time, and assigns to B, the off- 
reckonings of the regiment to pay for such 
clothing. Before the time appointed for the 
delivery of the clothing expired, A* sold Ms 
commission to G. The treaty for this sale, 
and the king’s approbation of it, happened 
before the contract with B., but C.’s com- 
mission was not dated till some months 
afterwards. Upon a question, whether under 
these circumstances A. had a right to contract 
for the clothing of the regiment, it was held 
that he had ; and to do every act as colonel 
thereof, so long as he continueVl on the muster- 
roll, which was till the date of C.’s commission, 
Harrison v. Dormer, 1 Bro. P. C, 153. 

[167 (.6). 


AEEANGSMENT WITH 
CEEDITOES. 

P. 168, col. 1, line 6, after Bais^kbuptct, add 
Crbditoks’ Trust Deeds. 


ARTIZANS’ DWELLINGS ACT. 

7, The effect of s. 20 of the Artizans’ and 

Labourers’ Dwellings Improvement Act 1875, 
is that upon the purchase of land by a local 
authority for the purpose of carrying into 
effect a scheme under the Act, all easements- 
whatsoever affecting the land become thence- 
forth extinguished, subject only to this, that 
compensation is to be paid by the local 
authority to persons injured in manner pro- 
vided by the section, Swamston v. Metro^ 
poVitan Board of Worlis, 52 L. J., Ch., 235 : 48 
L. T. 634 ; 31 W. K. 498. [168 (2). 

A local authority, under the powers of the 
above Act, purchased and took a certain house 
for the purposes of an improvement scheme. 
The plaintiffs, the owners of adjoining land, 
claimed to be entitled to a right to support to 
a building thereon from the house so pur- 
chased, and brought an action to restrain the 
local authority from removing the house in 
such a way as to interfere with the plaintiff’s 
right to support. The local authority had 
taken no proceedings to purchase the alleged 
easement of the plaintiffs -.—Held, that the 
only right the plaintiffs could have was to 
receive compensation under the above section, 
and that their action must therefore fail. 

8. When an arbitrator has been appointed 

under the Artizans’ and Labourers’ Dwellings 
Improvement Act 1876, to assess compensation^^ 
for lands proposed to be taken compulsorily'' 
under that Act, it is his duty assess the ' 
compensation for^such lands upon the footing 
that the interest in respect of which a Mmwi ^ 
is made is an ^sting interest, and it Is not)" 
his duty to decide whether the interest do^ » 
or does not exist* v. Birnm^hmp 
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{Mamr^n L. E. Cli. B., 78 j 49 L* T. m ; 33 

w. i iia [168 (2). 

Erom tbe date when the local authority 
shall have published once in three successive 
weeks, the particulais mentioned in s. 6 of 
the schedule to the Aitizans’ Dwellings Act, 
the relation of ■vendoi and purchaser is created 
for the puipose of fixing the subject-matter of 
compensation, and the effect of the publication 
of such paiticulars is analogous to the effect 
of a notice to treat under the Lands Clauses 
Consolidation Act 1845, S 121 of the Lands 
Clauses Consolidation Act 1845 is incorporated 
in the Artizans’ Dwellings Act. Ih. 


ASSENT. 

?. 168, coh 1, line 45, for Exbcutoe and 
Abmxnistbatob read Legacy, X. 


ATTACHMENT OF DEBTS. 

1. A judgment creditor obtained under the 
Common Law Ihocedure Act 1854, s 61, an 
order attaching all debts owing or accruing 
from the garnishee to the 3 udgment debtor, 
and a subsequent order upon the garnishee to 

f ay to the judgment creditoi the debt due from 
im (the garnishte) to tiie judgment debtor, 
or so much theieof as might be feufiinont to 
satisfy the judgment debt. Aftciuaids an 
ordei was made by this Court ordenng ccitam 
payments to be made by the gaini&hcc to the 
Judgment dtbtoi -—Heid, that the equitable 
debt thus constituted, not having been ascer- 
tained in amount at the time of the Common 
liiw Orders being made, was not a debt wntlun 
the meaning of the Common Law Procedure 
Act 1854 ; and that therefore this Couit would 
not aid the judgment creditor by restrammg 
the garnishee from making the payments to 
the judgment debtor in pursuance of the order 
of this Court. Ola^k v. JPem/. 3 W. R. 366, 
387. [169(1). 


ATTORNEY-GENERAL. 

P. Its, col 1, line 4S, after Petition ob 
B lOST, add PEACTICB (AlXOSNBr-GENEItAL) 
*0 cross-references there. 


Aim AUCTIONEER. 


AUTHOR AND PUBLISHER. 

2. Agreement by newspaper propjrietor with 

wiiter to this effect : “ I agree that you shall 
write me two tales, extending over the period 
of one year, for which I agree to pay you 102, 
per week for each number ; and I agree to 
receive the fiist number on, etc., and to con- 
tinue to receive one number weekly during 
the term of one year ” :—Held, an agreement 
for one year certain on both sides.^-j^^ v, 
Cassell, 2 Jur., F. S„ 348. [ITS (8). 

3. An agreement between an authoi and 
publisher stipulated, that the work was to be 
sold to the public at one shilling a number ; 
2,000 copies w^ere sold to a bookseller at a 
reduced price, in respect of which the author 
claimed to be compensated, out of the estate 
of the publisher, who had become bankrupt : 
— Held, that; this was no breach of the agree- 
ment. Jie Curry, 12 Ir. Eq. R. 382. 

[175 (8). 

4. Where an author agrees with bookseller 
to publish his work, and to allow him interest 
for money he shall advance, and also a share 
of the profits, the bookseller has a lien on 
the cop 3 nriglit for his disbursements, semUe 
Brooks V. Weutmrth, 3 Anst. 881, 

[175 (8). 

P, 177, after par. (3), add 

5. Post V. Marsh, 16 L. R , Oh. D , 395 : 60 
L. J., Oh., 287 ,• 43 L. T. 628 ; 29 W. E. 198, 
page 2652 (6), and 6560 (2). 


BANK OF ENGLAND. 

P. 177, col 2, after line 27, for Distkingas, 
read feTocK and Shakes 
P. 179, after par (1), add 

See aUo Stock and Shares. 


BANKER. 

Bights of Manager of Bmilt who is also a 
Customer^] 6. An Indian bank being about 
to open a branch in London appointed C. the 
London agent, with permission to cairy on his 
own business as a merchant. 0. in his inde- 
pendent character opened an account with 
the bank, and, in his capacity as a customer, 
deposited with and obtained an advance from 
the bank upon bills of which he was possessed. 
The bills were not indorsed to the bank, and, 
when they came to maturity, a loss occurred 
owing to the drawers and acceptors becoming 
bankrupt :~-HeH, that such loss must fall 
upon C, CwatUn v, CawpMl, 1 dur,, N. B 

, 1 , C 160 (!> 

General rules as to the conduct of a manager 
of a bank who is himself also a customer of 
the bank m respect of accommodation granted 
to him m his character of a customer, Xh. 

7. S, bequeathed her personal estatd to 
tri^tees upon trust to invest a moiety thereof 
and pay the dividends thereof to M. for life 
and after her death to divide the eorjpu-s thereof 


Addenda.] 


BANKRUPTCY. 


■between J. T., and B. The trustees invested 
part of the funds in bank shares in the name 
of M., who died intestate. After M.'s death 
the executor of S. and the administrator of M. 
applied to the banking company to transfer 
the shares to him, and tendered an affi.da\it 
under 48 Geo. 3, c. 149, s. 86, showing that M. 
had no interest in the shares. The company 
still refusing to transfer them unless the stamp 
npoiNthe letters of administiation of M.’s 
estate was siifiicient to cover the value of 
these shares — Held, that the banking com- 
pany was bound to make the transfer, and on 
a bill filed to compel them, decree made 
against them with costs. Hennell v. Strong^ 
25 L. J , Oh., 40T. [185 (5). 

1. Interest on a banker’s note from circum- 
stances, though no evidence of an agreement 
for it. Jamiib v. Mamood^ 2 Ves. 265. 

[198 (4). 


BANKRUPTCY. 


2. SemblOi the Court of Bankruptcy has no 

juiisdiction to maishal assets, as between 
mortgagees, without the consent of all parties. 
Mxp, Laeoniy Ymiell ^ Co,, Re Colli, 1 Bank. & 
Ins. R. 107. [205 (3). 

3. H., having borrowed 120Z. from P., for 

the repayment of which sum and interest T. 
was surety, an agreement was entered into 
in September 1875, between H. and T, that 
H. should execute a moitgage of certain 
premises to P., to secure the repayment of the 
loan and interest. The agreement contained 
a proviso that if T. should at any time be 
called upon and compelled to pay the 120^. 
and interest, or if H, should become bankrupt 
or file a petition for liquidation, it should be 
lawful for T. immediately to enter upon the 
premises so agieed to be mortgaged. T, having 
been served with a writ, jointly with H., to 
pay the 120Z. and interest, paid the money in 
August 1876, and immediately entered upon 
the premises agreed to be mortgaged, which 
were in the occupation of H , and upon which 
H. had expended considerable sums. In Sep- 
tember 1876 H. filed a liquidation petition, and 
in June 1882 the trustees in the liquidation 
sought to have the agreement set aside as 
fraudulent and void, and that T. might be 
ordered to withdraw from possession upon 
payment into court by the trustee of 123^. 
in respect of the debt and interest* — Held, 
that the provision for re-entry upon the bank- 
ruptcy of H. not having come into operation, 
the Court of Bankruptcy had no jurisdiction 
to decide the matter. Rxp. Bktcliimon, R& 
Molt, 47 Jj, T. 483, [207 (3). 

SemUe^ the Court of Bankruptcy ought not 
after the lapse of six years to entertain such 
an application. Ih, 

4. A trader opened with a railway compan;^ 
a credit account for freight, by which it was 
agreed that the company should have a general 
Hen for all moneys due by Mm to them on 
apy account on all goods belonging to him in 
^eir hands. He afterwards filed a liquidation 

Hon, under which a receiver of his property 
ntelpager of his business was appointed* 




'..iSi'i 


iiliiii 


mm 




In order to carry on the business the receiver 
bought some goods, which he paid for with 
his own money, and sent them to the company 
consigned to the trader. The company claimed 
the benefit of the agreement, and refused to 
deli\er the goods until they were paid the 
amount which the trader owed them for freight 
due at the time of the filing of the petition. 
The receiver, m older to obtain the goods, 
paid the company 50Z. under protest, and then 
applied to the Court of Bankruptcy to order 
the company to repay him the 601., and order 
was made accordingly : — Held, that the 
Court of Bankiuptcy had no jurisdiction to 
make the order Re Morthfield Iron md Steel 
Co. (14 L. T. 695) distinguished Bxj). Great 
Western Railway Co., Re Busliell, 22 L. B., 
Ch. D., 470; 52 L. J., Ch., 784; 48 L. T. 
196 ; 31 W. B. 419. [207 (3). 

5. Senible, that, in a case where the receipts 

by the official assignee consisted principally 
of a large sum transferred into his name upon 
the declaration of bankruptcy, an allowance 
at the rate of 11. 4s. per cent, upon such sum 
is just and reasonable. Rxjo. Glyn. ReAslilm, 
2 W B. 321 [213 (18). 

6. The 160th section of the Bankruptcy 

Act 1849, which empowers the commis- 
sioners to make an allowance to some person 
for assisting the bankrupt in the prepaiation 
of Ms balance-sheet, does not authorise an 
allowance to the official assignee for performing 
that office. Rxp. Russell, Re Minnitt, 2 W. B. 
403 ; 1 Bank, & Ins. R. 230. [213 (13). 

7. Where the plaintiff is adjudicated bank- 

rupt after action brought, and his* trustee 
declines to proceed with the action, it may be 
stayed by an order in chambers, and the 
defendant need not plead the bankruptcy in 
bar. Warder v Saunders, 10 L. B., Q B. B., 
114 ; 47 L. T. 475. [228 (1). 

8. Under r. 5 of the Bankruptcy Buies 1871, 

the charges of a leceiver and manager of a 
business for disbursements out of pocket (e g , 
travelling expenses and salaries of assistants) 
are liable to taxation. Rxi}. Icard, Re Busliell, 
(Ho. 1), 23 L R, Ch D ,75; 52 L. J.,Ch ,678; 
48 L T 751 ; 31 W. B. 418. [230 (2). 

A leceiver and manager of a business who 
desiies to advance money of his own for the 
purposes of the business maj?*, before doing so, 
apply to the Court for its authority, and the 
Court will, as a general rule, allow him interest 
at 5 per cent, on the amount which it authorises 
him to advance, and will give him a charge 
on the debtor’s assets for the advance and the 
interest. If the receiver and manager advances 
mpney without such a previous authority, he 
is entitled to an indemnity out of the assets, 
but he cannot obtain a personal order against 
the trustee for payment. Ih. 

9. An application to enforce an undertaking 
to be answerable in damages, given by a 
receiver in bankruptcy on the granting of an 
injunction to restrain proceedings in relation 
to property alleged to form part of the bank** 
rupt’s estate, ought to be made within a 
reasonable time after it is ascertained that the 
injunction has been improperly granted. Mm 
M all^ Re Wood, 23 L. B , Ch. B., 644 ; 52 
L. J., Ch , 907 ; 49 B. T. 275 ; 32 W. % 179. 

[230 (2). 

Unexplained and unreasonable delay^’M 
making such an application will bd a sufficient 
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gromd for refitsing it, even if the bankruptcy 
proceedings are still pending* and tbe receiver 
bas not obtained Iiis di«chaige : — Held, that 
an unexplained delay of nearly four years in 
making sncli an application was a sufficient 
answer to it, though the applicant had shown 
^pnmifmie case. Ih. 

1. Any proceeding against a receiver ap- 
pointed by the Couit of Bankruptcy in respect 
of acts clone virtute ojieil must be talcen rnto 
that court. Where, therefore, a liquidating 
debtor had commenced an action in the High 
<lourt of Justice against the receiver in the 
liquidation, claiming damages done to his 
goods when in the possession of the receiver : 
—Held, that the debtor will be personally 
restrained from instituting any proceedings 
against the receiver elsewhere than in bank- 
ruptcy. Uxj>, Day^ Be Potter, 48 L. T. 912. 

[230 (2). 

2. The bankrupt had opened a lairage for 
oattle, and had sold hay to the drovers using 
the lairage with a view to profit, first on his 
own account, and afterwards in connection 
with others, as a company, in their endeavours 
to esteblish a market, but in which they 

. failed Held, to be a trading as a hay dealer 
^ within the operation of the bankrupt laws. 

Aiams, Me Klrl, Bwp. Adams, Me 
bmK 1 Bank, k Ins. E. 127. [234 (6), 

S. Whete a farmer takes in horses for 
IttendH and trains them, and thereby receives 
a profit, this is not sufficient to constitute the 
farmer a trader. Mje/h Clater, Menison, 
Me WdUnmif 48 L. T. C48. [234 (6). 

4. Leave given^ to the committee oi the 
estate of a lunatic trader to consent to an 
adjudication in bankruptcy a. 4 'imst the lunatic. 


to. F., a fisherman, was the owner of twelve 
fishing smacks, which lie used for the purposes 
of that pursuit, and occasionally, when there 
was room to spare, he brought home the fish 
of other persons, and was paid for the comoy- 
ance : — Held, that the ownership of the 
smacks, and the occasional conveyance of fish 
for a profit, did not constitute a trading within 
the meaning of the Bankrupt Laws as a ship- 
owner or a caiTxer. Be Forge, 2 Baj#:. & 
Ins. E. 98. ^ ^ ' [S«?5(l). 

11. E. and F, being in partnership as wine 

merchants, F. brought an action in the Chan- 
ce^ Division for a dissolution of the paitner- 
ship, and an order was made by the Court for a 
dissolution and the appointment of a receiver, 
under which a receiver took possession of the 
partnership effects and earned on the business, 
F. ceasing to take any part in the business, 
and having no other occupation than that of 
book-keeper to a trading company. An action 
having been commenced against E. and F. 
upon bills accepted by the firm before the 
receiver took possession, judgment was signed 
against F. and his separate property taken in 
execution for a sum exceeding 50L:— Held, 
tliat F . was not at the time of the execution a 
« trader” within the meaning of s. 87 of the 
Bankruptcy Act 1869, 32 & 33 Yict., c. 71, 
Bam V. Veryara, 11 L. E„ Q. B. D., 241 ; 49 
L, T. 41 ; 47 J. P. 583. [240 (11). 

12. If a petitioning creditor alleges that the 
debtor has committed an act of bankruptcy 
which can be committed only by a trader, the 
onus ib on him to prove that the debtor was, 
within the meaning of the Bankruptcy Act, a 
trader at the time when the act was coni’* 
mitted. Fdj). Salamaoi, Me Taylor, 21 L. IL, 



[236(7). Per Jesse], M. E. [241(91 

^ 5. A surgeon who dispenses his own modi- 13. Bill uf sale by a lodging-house keeper 
'^uthm the Dankniptcy Act of all herhouseliold tinnituie in consideiation 
184A v. (uc/rr, 1 L. T., H. 8., 181, of a begone debt, seemed by a promissory 

. _ . » , . note:-~llcld, void as an act of bankruptcy 

^ 6, Members of Parliament are witliiii the after possession taken and sale piior to the 
operation of the T2nd section of the Bankrupt adjudication. Me Smith, 1 Banin & Ins E 
J&w Oonsohdatioa Act 1849, Exy. Mostyn, 1 264. (n 

• a [237(11). 14. In order that a deed, assigning the 

#. A sempror p not a trader within the whole of a dthioi’s jiropeity as security for 

Banlaupt Law Consolidation an existing* debt, may not be fiaudiilent and 

Act lo4J, but he can be macle a bankrupt an act ot bankruptcy within sub.-s. 2 of s 6 

as a dealer in maible, and as a worker of of the Bankiuptcy Act 1869, on the ground 

goods and commodities. Be MaiIa/,2 Bmk. that the assignee agreed to make further 

(^^)‘ *'\dvances to the assignor, it is not necessary 
8. An assistant master in a school, at a that the agreement should be technicallr 

fixed salary, is withm s. 168 oi the Bankrupt binding at law or in equity: a hand Me 

lA'omise is sufficient. mildmo^/Me 

G Bank. & Ins. E. 82, [238(13). Berry, 22 L. E., Oh. D,, 788; 52 L J Oh 

^ senvener aDd_ a bill 657 ; 48 h. T. 495 ; 31 W. E. 649 m7 (8^ ” 

bioney transactions, incidental The question in all such cases is whether 
LeanW nf thl arrangement was made lo^idjide with the 

ib« S enabling the debtor to continue his 

/ber and extent of such transactions, where business, or whether it was a mere scheme 

^ 7 ^^ intention of gain- to obtain payment of the existing debt, JW#, 

regulm* way of business, Bann or Thorpe, Me Parker (17 L* B Oh m 

rwi not affect the operation of the Bankrupt 26 ; 51 L. J., Ohl 290 * 44 L T 760 • W E 

abaws,. where it is contended that_ such trans- 771. Affirming 43 L.'t. 704), 

ih fY 

15. A trader in insolvent oircumsiisiad^fc 
ecutes under pressure a def^d of 
substantially qomprising th# Wa 

property in trade, to hopM 
Held,^^ i&at Off mM behig ad|i|diii|ifed a 


j, i' 


were mcidental to some other business 


scope of the Bankrupt Laws. 
^ m oarryffig them on must be 


,w#r .extent as compared with 
## bh%8sa, and the i^iode in 
e transacted. 'MeBa^,2Bm'k, 
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the deed of assignment, tlie deed was in itselt 
an act o4 bankruptcy, and void as against his 
assignees. Maileu, Be 1 W. B. 

343. [249 (8). 

A trader, on the 20tli December 1851, 
assigned to some oi his creditors all his debts, 
bills oC exchange, promissory notes, and other 
securities, and all books ot account in which 
such debts or sums were entered, as a security 
lor tli^nr debt ; and at the same time, although 
not pmst-^illy Imowii by the trader, writs on 
two Judgments, obtained some lime previously, 
wore in the hands oi the sheriff, who on the 
22nd December le\ ied execution on the 
trader’s stock-in-trade and iuiniture. On 
the 21th December tbe trader was adjudged 
bankrupt, on a petition presented on the 
2Bid:— -Held, that the assignment was void 
as against the assignees under the bankruptcy. 

S. 0. 1 Bank. & Ins R 48. 

1. 0, assigned all his estate and effects to 
H., in consideration of H, having previously 
Decome surety for him for lOOZ , and also of a 
present advance of 55^^. The deed contained 
a proviso, permitting C. to retain possession of 
the property until default by him in paying 
the lOOZ. when due, and the 55/. when re- 
quired. Ho default was made up to the time 
of the bankruptcy of C. ; and the property 
was in the possession of C at the time of the 
bankruptcy, and was sold by the assignees 
by consent of 11., he submitting his right to 
the same to the Judgment of the Court: — 
Hold, that the assignment was an act of 
bankiirpicy, and that the iDrocecds of the sale 
passed to the assignees of II. Bxj), Harvey , 
Me ColUm, 1 Bank. & Ins. B. 194. 

[249 (11). 

1 2. H, by deed, assigned all his shop and 

dwelling-house, stock-in-trade, etc., and pro- 
perty at W, or elsewhere, in consicleration of 
an old debt and a present advance, subject 
to a proviso for redemption. The mortgagee 
ultimately took possession, and proceeded to 
sell. A few days before possession was taken, 
H, departed from his house, but left his 
address behind, and promised to return on a 
certain clay. He did return for a few hours, 
but disappointed a creditor he had promised 
to pay -Held, that the deed and departure 
were both acts of bankruptcy. Me Holloway^ 
1 Bank. & Ins. B. 211. [249 (11). 

3. A lace manufacturer being pressed by 
a creditor, assigned to him by bill of sale four 
lace machines to secure the then balance of 
466?,, and any future balance that might 
arise. The value of the machines was about 
two-thirds of his entire property, and the le- 
maining assets were insufficient to meet his 
unsecured debts : — Held, that the transfer of 
the machines was not an act of bankruptcy, 
and that it was good as against creditors, 
MarrU v. WanJdm, 4 W. B, 51. [249 (XI). 

^ 4. A bill of sale to secure an existing debt 

and a present advance, which assigns the 
whole of the grantor’s property, including 
that which he may purchase by means of the 
acUance, is not necessarily void as an act of 
] bankruptcy. &mham v. Chapman (12 0. B. 

^ B?) on this point overruled. Mamrehll^ 

MmnUyway, 23 D. B., Oh. P., 626; 52 

■'iliiS’ WJsj. 


intent to defeat or delay creditors. Pennell 
V, Dawson, 18 0. B. 355. [260 (6). 

6. A petitioning creditor, who alleges that 
his debtor has committed an act of bankruptcy, 
by departing from his dwelling-house with 
intent to defeat and delav his creditors, is 
bonnd to show that the debtor is alive and 
in some other irlace. Bxp, Cfeisel, Me Staiiger, 

22 L. B , Oh. D., 436 ; 48 L. T. 405 ; 31 W. B. 
264 ; 53 L. J., Oh., 349. [265 (1). 

7. The 87th section of the 6 Will. 4, c. 14 (s. 

73 of the English Bankrupt Act, 6 Geo. 4, c. 16), 
is retrospective, as to conveyances made beioie 
the act. 8emUe, it is not so as to commissions 
before the act. Clements Dcoles, 11 Ir Eq. 

B. 229. [269 (1). 

8. Where the debt alleged to be due in the 
summons is founded on a co’venant in a deed 
executed by the intended bankrupt, the afS- 
da\it of debt must state all the parties to the 
deed. Anon,, 1 Bank. & Ins. B. 122. 

[292 (7). 

9. By s. 78 of the Banlcrupt Daw Consolida- 

tion Act 1849, the affidavit of debt and notice 
must state “the delivery to the trader per- 
sonally, or to some adult inmate at his usual 
or last known place of abode or business, of 
an account in writing of the particulars of his 
demand” Whcie the affidavit did not state 
where the service vras effected, the surmnons 
was dismissed, with costs. Anon., 1 Bank. & 
Ins. B. 115. [292 (7). 

10. On a trader debtor summons, the affi- 
da\ it of debt stated that the claim was for the 
value of goods deposited with the defendant 
foi the purpose of being woikcd upon. Affidavit 
held to be insufficient, and summons dismissed, 
with costs. Anon., 2 Bank. &: Ins. B, 91. 

[292 (7). 

11. A debtor’s summons and the proceedings 
; upon it arc proceedings in bankruptcy within 
i s, 82 of the Bankruptcy Act 1869, and there- 
I fore will not be invalidated by any mere formal 

defect or irregulaiity where no injustice is 
done thereby. A debtor was served with a 
debtoi’s summons, on the face of which the 
amount of the debt was staled a s 24? , but the 
cause of debt was stated, and the annexed 
paiticulars were referred to, which showed the 
debt to be 74?. The ci editor took out the 
summons in peison and not by a solicitor, but 
it was served not by himself but by his clerk ; 
— Hold, that as the debtor in the ciioumstances 
must have knm^n the amount of the debt and 
could not have been deceived or misled, the 
defect in the summons and also that in the 
mode of service was cured by the 82nd section 
of the Bankiuptcy Act 1869. Msop. 4* "Be 
Mimon, 32 W. B. 175 ; 25 D. B., Oh. D., 112 ; 
53 D. J., Ch., 309 ; 50 L. T. 157. ^ [29S (10). 

12. When a debtor’s summons is founded on 
a Judgment debt it is not necessary to state 
the consideration for the Judgment in the 
summons, and a misstatement of the con- 
sideration will not vitiate the summons. Mm. 
4* Ms Mitso, 22 D. B., Ch. D. 529 ; 52 D. X* 
Oh., 535 ; 48 D. T. 376 ; 31 W. B. 373. 

[293 (10> 

13. A trader debtor summ«|ns, under s. ef 

the Bankruptcy Act 1849, must be served four 
days at least before the time for appearance^ 
exclusive of the ffrst, and exolifSive m the tel 
day. A9im., 2 Bank. & Ins, 53. . 
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1. la serving a summons issued under s. 
7S of tlio Bankruptcy Act 1849, it is not 
necessary to lea\e with the person served 
an original of the summons, but it is suffi- 
dent to show him the original, and leave with 
him a true copy. If the copy so left does not 
contain the signature of the Commissioner it 
is not a true copy, and the service is irregular. 

Tinialt 2 Bank, & Ins. E. 129. 

[297 (3). 

2. Substituted service of summons on a 

debtor keeping out of the way, directed to he 
made both at his last-known place of abode 
and on his solicitor. Debtor ordered to pay 
the costs. Me , 3 N. E. 248. 1297 (3). 

Euie granted under s. 79 of Bankruptcy Act 
1869, and s. 121 of Consolidation Act 1849, 
against Judgment-debtor, to show cause "why 
substituted service of a judgment-debtor sum- 
mons should not be made. Id. 197. 

I 3. Where a party, summoned to pay a debt 

under s. 78 of the Bankruptcy Act 1849, 
ties an admission as to part of such debt, and 
makes an affidavit pursuant to &. 82 of the 
t same statute, that he has a good defence upon 

. the merits as to the resaidue thereof, and the 

Court dispenses vvith Ms entering into the 
bond referred to in the same section, such 
* party does not commit an act of bankruptcy 

by not paying, within seven days after 
the filing of such admission, the portion of 
g the debt so admitted. Me Oldfield, 1 Bank, & 

Ins, B. 1. [^8 

4. Where the admission of a debt, under 
^ a trader debtor summons, was taken by a 

I solicitor in the country on unstamped paper, 

I and was not stamped until after the day on 

I which the summon^ was returnable, the Conit 

decHned to leceive it as an admission under 
the 84tli section of the Bankrupt Law Con- 
solidation Act 1819; but, semhle, the point 
I Will be reserved, if necessary, as an equitable 

i defence to the adjudication. Anon., 1 Bank. 

^ ^ m?* [298 (9). 

6. The amount of the difierences due by 

P a defaulter on the London Htock Exchange 
(as fixed by the official assignee of that body 
under Its rules) to a Htock Exchange creditor, 

I as a Imtndated sum « within the meaning of 

r s. 6. of the Bankruptcy Act 1869, and will 

support a bankiuptoy petition by the creditor 
the defaulter. j He Ward, 

^•4 li, Iv., Cil. D., 182: 52 L. J.* Ch 4R 
f L T. 332j 31 W. £.112. 

5. In or dei to justify the issuing of a 
^ ^ Bankruptcy 

' alleged debt must be an exigible 

i ; if the debtor would have any defence, 

equitable, to an action for the debt 
, tte summ^s ought to he dismissed. Miep 

* SI Wr B* 774 Affirming 47 L. T. 738. 

[299 (2). 

i - affairs were 

rv.’ ""**¥"* ^ liquidation 

a meeting of their oredi- 
^ twenty-seven creditors 

i < •< 0 weetjng, their debts amounting 

#i ... ’ j'j 1 passed f&at a deed of assign- 

♦ r '■ ;; efiects Sbofid 


for them to carry on the business ior sucE 
time as they should think fit, and to sell the 
concern as a going concern, or otherwise. One 
of the debtors was to have his dischaige on 
payment of 200Z., or otherwise, as the creditors 
might direct. The resolution was signed by 
the chairman of the meeting, but by no one 
else. The day after the meeting the debtors 
gave up possession of their assets to the 
persons named in the resolution as twfStees 
and those persons carried on the bltsiness for 
a few weeks, and proceeded to collect the 
book debts. A draft deed of assignment was 
prepared in accordance with the resolution, 
but it was never executed, the other creditors 
not having assented to the arrangement em- 
bodied in the resolution :-».Held, that, inasmuch 
as all the creditors did not come in and assent 
to the airangement, there was no binding* 
agreement between the debtors and their 
ci editors, and that, consequently, a creditor 
who was present at the meeting, even if he 
had assented to the resolution, which appeared 
to be doubtful, was entitled to issue a debtor's 
summons for his debt. Id. 

7. The sufficiency of the affidavit of debt 

may be disputed at the time of showing cause 
against the adjudication, although no objec- 
tion to it was taken at the return of the 
summons. l Bank. Sc Ins. E. 192. 

O TT , [801(10). 

8. Under a trader debtor summons under 
the Bankniptcy Act 1849, the commissioners 
can inquire whether the person summoned is 
a “ trader ” subject to bankruptcy. Amn., 1 


bemad, 
lor the 

iii : ’ ^’1 




•, Fonb. N. E. 251. [gOl (10). 

fi A coal-owner is not such a trader. Id. 
t 9. Procpedingh on a debtor’s summons, 
r pending the trial of an action for the debt. 

vvnll not iiecessarilj’ be stayed without security, 
t though the alleged debtor is solvent, and there 
3 IS a horn fide dispute as to the debt. The 
. probability of success in the action is one 
element to be considered. Mxp. Sewell (13 

’ 9Sfi^‘’ ^ 

! 286) explained. Exp. Jaeolmi, Re Pineoifs 

■ 22 L. K., Ch. D., 312 ; 52 L. J., Ch., 561 ; AS 

, L. T. 197 ; 31 W. E. 554. [303 (8). 

: 10. Where the proceedings under a debtor’s 

L summons are stayed pending an action to 
• try the validity of an alleged debt, and in. 

. the opinion of the Court there is more than 
: a reasonable probability that the alleged 
debtor has a^ good defence to the action,, 
the Court will not require the debtor Fto 
give security. Mxjj. 4 - Me Smith, 48 L. T, 320 

11 A . 1 , [ 808 ( 8 ). 

11. A trader who, on being served with a 
tradm debtor summons, has appeared and 
admitted the debt, cannot, within the seven 
days limited by the 81st section of the 
Bankruptcy Act 1849, defeat the creditor’s 
proceedings by obtaining an order for pro- 
tection from process under the arrangement 
clauses. ^ The creditor, however, must pro- 
secute his proceedings with due diligence; 
and, semoh, an unexplained delay of eighteen 
days from the expiration of the seven dnys 
me filing the petition for adjudication, wmdd 
»Lf w I!® proceeding to adjudfcatlom 
mp, wklhr, Me Mapmoed, 2 Ban|c, Se Jni E* 

[Ili (4). 

12. A trader debtor summons, taken out 
^ipreviously ^to the registration of deed Of 

^ 4 i , I ^ 
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composition, executed nnder s. 192 of the 
Bankruptcy Act 1 861, allowed, notwithstanding 
that it is made returnable after the registra- 
tion of such deed. Re , 2 N. B. 17. 

[304 (4). 

1. Where the bankrupt was described, in 
the petition for adjudication, as of two places, 
in neither of which he carried on the business 
alleged, and the place where he did carry on 
businwifs was not adverted to, and it did not 
appear th>t any one had been misled, or that 
the misdescri|)tion was made with any fraudu- 
lent intent : — Held, a sufficient description 
within the 89th section of the Bankruptcy 
Act 1849. Rxj). Adam,% Re Wesfbrooli, Mxp, 
A(lmn&^ Re Mrli, 1 Bank. & Ins. K. 127. 

[305 (6). 

2. The Court will require some evidence 

as to where debts were contracted, before 
making an order to allow a debtor to file his 
petition in London under the provisions of 
s. 94 of the Bankruptcy Act 1861. Re WallteT, 
1 H. E. 365. [309 (15). 

3. Where, on the <3^2? parte application of a 

creditor, an order for the transfer of a petition 
for adjudication, and the proceedings there- 
under, from a country District Court to the 
London District Court, was made by one of 
the Eegistrars as deputy for one* of the 
London Commissioners during the absence of 
such Commissioner, and also of the Senior 
Commissioner ; queere^ whether in the absence 
of circumstances showing urgency, such an 
order would be sustained if questioned with- 
out delay, and before any steps are taken 
under it. Rxi). JBllmi, Re Steele, 2 Bank. & 
Ins. E. 113. [311 (1). 

4. The Court will order the transfer of a 
petition for adjudication in bankiuptcy, and 
the piooeedings thereunder, to a district Court, 
where there are grounds for believing that the 
proceedings were instituted by the bankrupt 
in the London Court, with an intent to elude 
his creditors. Re Barnard, 1 NT. E. 231. 

[311 (4). 

5. The Court will not order the transfer of 

proceedings in bankruptcy to a district Court 
merely on the ground that such a transfer 
might be for the convenience of, and is desired 
by, a large majority in number and value of 
creditors. Any such application ought to be 
made by petition, on the pari of the creditors. 
Re Rlzey, 1 H. E. 855. [311 (4). 

6. Section 94 of the Bankruptcy Act 1861, 

is not a general, tbut a special provision, applic- 
able to the case of the debtor petitioning 
against himself. Mmp, Marrlmi, 1 N. E. 
442. ^ [312 (3). 

7. Action for maliciously procuring evi- 
dence against the plaintiff whereby he was 
imprisoned for sixteen months by order of 
Commissioner of Insolvent Court Held, that 
such order is the act of the Court, and there- 
fore the plaintiff cannot maintain his action 
six years after the date of such order for 
imprisonment. Twlet v. Smip$on, 6 W. E. 12 ; 
^ L. X, Q. B., 138 5 21 Jur, 1217; 30 L, T. 

[313 (2). 

8» A. sued B., a trader, on a bill of exchange, 
4itd also took out a summons in bankruptcy 
lagay t him in respect of the same debt. On 
iflWoation a judge at chambers stayed pro- 
B/s paying the debt and costs. 

1 tio pay the costs of the summons in 



bankruptcy, and obtained an order of a judge 
at chambers on A. to deliver up the bill of 
exchange : — Held, that the ox'der was right, 
Corm V. Taylor, 3 W. B. 14; 10 Exch. 441; 18 
Jur. 963. [313 (8), 

_9. A petitioning ci'editor did not proceed 
with the adjudication within three days. 
Another creditor sought to proceed with the 
adjudication, and proved his debt, etc., but 
did not attend the Court, having obtained an 
order, under rule 12, dispensing with his 
personal attendance. The oiiginal petitioner 
subsequently filed an affidavit of debt, but 
did not attend the Court, or obtain an order 
under rule 12. His affidavit was ordered to 
be taken off the file. Queere, can a petitioning 
creditor proceed with the adjudication after 
three days, not having obtained an extension 
of time. Re Bridges, 2 Bank. & Ins. E. 85. 

[314 (10). 

10. A second petition against an uncertifi- 
cated bankrupt is not absolutely void at law. 
Exp. Re Barites, 1 Bank. & Ins. E. 113. 

[320 (8). 

Brior Scoieh Sequestration — Jurisdiction to 
7nalte Adjudication,} 11. Though the Court 
has jurisdiction to adjudge bankrupt a debtor 
against whom theie is existing a prior unclosed 
Scotch sequestration in which he has not ob- 
tained a discharge, the Court has a discretion 
in the matter, and it will decline to make an 
adjudication if it does not a|)peai that the 
debtor has any assets in England, or any debts 
contracted since the commencement of the 
sequestiation. Exp, Re RoUfison, 22 
L. E., Ch. D., 816 ; 48 L. T. 501 ; 31 W. E. 553. 

[320 (17). 

Per Jessol, M. E. : — Brimd facie the existence 
of a Scotch sequestration is a reason for de- 
clining to make an injunction. 

12. Where the notice to show cause against 
the adjudication on the part of the bankrupt 
was served within the seven days allowed by 
the 104th ^ section of the Bankruptcy Law 
Consolidation Act, and on the day appointed 
for the healing the case went off upon a 
technical objection to the form of the notice : 
— Held, on the authority of Exp. CasteUl (1 
De a. M. &; G, 437 ; 21 L. J., N. S., Bky., 5) 
that the bankrupt was in time within the 
meaning of this section ; and, on application, 
the time for showing cause was enlarged, to 
allow the bankrupt to amend his notice. Exp. 
4" Re Bardmg, 1 Bank. & Ins. E. 151. 

[320 (19), 

13. The notice to dispute an adjudication 

must specify distinctly the grounds upon 
which it is intended to proceed; and it is 
not sufficient in such notice to state generally 
the bankrupt’s intention to show cause, etc., 
notwith.standing he intends to dispute the 
adjudication on every point. Exp. Me 
Eardhig, 1 Bank. & Ins. E. 151. [822 (4). 

14. Practice as to staying publication of the 

adjudication of bankruptcy in the Gmette, 
where question pending before Court of Com* 
mon Law, Exp. 4' Re Mosdy^i, 1 W. E. 375 ; 
17Lur. 655. [324(16). 

15. The Court will remove the proceedings 

under a aomtxy fiat to London, if it is for the 
general benefit of the creditors. Exp. Sham. 
1W.K 205. [329(6). 

16. Order necessary to enable same paiiy 
to issue a new fiat, where, from mistake in 
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former, it, bad not been prosecuted in time. 
Me Mimtrds, I Boa. k Cli. 531. [330 (9) 

1. A tni&tee took tbe benefit of tbe In- 

solvent Debtors Act : — ^Ilcld, that this was a 
good ground for Ms removal. Hams v. 
JAzmV, 29 Beav. 107 j 7 Jur., N. S, 955; 9 
W. E. 441. [334 (3). 

2. A de\isee in trust of real estate having 
become lianknipt, and having absconded, and 
the will creating the trust containing no power 
for the appointment of a new trustee, on a 
petition piescnted in a suit which had been 
instituted for the administration of the tes- 
tator’s estate, and entitled in the suit, and 
in the matter of the Bankrupt Law Consolida- 
tion Act 1849, and the Trustee Act 1850, a 
now trustee appointed in the place of the 
bankrupt, and the assignees directed to con- 
vey to him. Breed v. Caff all ^ 3 W, B. 2o8. 

See also p. 928, par. (1), et seqf/. 

[334 (3), 

3. Wliere all tbe creditors wbo have proved 
under the bankruptcy except one, on whose I 
behalf, tbe ciediloi being since dead, there is I 
no one able to give a sufficient legal discharge, 
have been paid in Ml, and liave signed the 
petition to supen^edc tbe fiat, the petition will 
be superseded accordinglv, notwithstanding 
the bankrupt is an outlaw for not suucndeiing 
at his last examination, on payment of the 
debt due to the deceased cioditor into court. 
Bssp, J» Me BarleiL 1 Bank, k Ins. B. 117. 

[340 (92). 

4. Application to annul bankiuptcy before 

advert i'^emenl must be made strictly in accord- 
ance witli s, 110 of tbe Bankxiiptcy Act of 
1861. 2N. R 389. [341(7). 

5. Where a poison who has been adiudicated 

bankiupt does not show c<aise against the 
validity of the adiudicaiion befoic the Com- 
missioner within the ]>ciiod piescribed by s. 
104 of the Bankruptcy Act LS19, “ ur commence 
an action, suit, or other piocecMling to dispute 
or annul the fiat,” etc., vrithln the pciiod 
pTCSorifocd by s. of the same statute, 
the Court will not annul the adjudication 
m a petition of the bankrupt, notwith- 
Stoding it appears that ai the time of such 
adjudloaiinn the bankrupt was a minor under 
twenty years of age. Brj}. tf Me West^ 1 
Bank, k Ins. R. 20, 58. [344 (2). 

Where a person who has been adjudicated 
bankrupt does not show cause against the 
validity of the adjudication before the Com- 
missioner within the ptiiod pic&cribed by s. 
104, a petition to annul such adjudication 
may be presented within the poiiod pi escribed 
by s. 233; but such last-mentioned petition 
should be presented to tbe Lord Chancellor, and 
not to the Commissioner. Ik 

6. SemMe^ the Court of Bankruptcy has no 

jurisdiction to annul with consent of creditois, 
save under as, 130, 131 of the Bankrupt Law 
Consolidation Act 1849, Baw, Harris, 1 F. 
H.^B. 262. [346 (6). 

i ' Where the bankrupt may have to be 
ptosocufcod for offences under the Bankrupt 
(lourfe will not so annul, even if 
bf Jurisdiction. Ik 

trader under sentencse of 
property ia therefor® 
to tbe Crown, has available assets 
^ suppoH m adjudication of bank- 




section of the Bankruptcy Act 1840. Qurere. 
Exp> Adtms, He Ilawlies, 6 W. If. 694* l 
L. T., N. S., 243. [351 (S)! 

8. The 0 Geo. 4, c. 16, s. 18, is applicable to 

a case not only of deficiency in the amount, 
bub to any oiiginal defect in the nature of 
the petitioning creditoi’s debt. Bxjj, Hall, 
Mont. & M. 39, S. P. Baejj, lloMnson, 7 L. J,, 
CM, 75. [352 (7). 

9. Fiaud, if clearly proved, is a silfiident 
giound for annulling an adjucticaiion in 
bankruptcy; but mere conceil is insufficient 
since the passing of the Bankiuptcy Act of 
1849. Map. Adams, Me Werd-hrooli, Bxj), 
Adams, Me lurlt, 1 Bank, & Ins. B. 127, 

[857 (19). 

So also, absence of assets is not per se 
sufficient. Ik 

10. A substantially coiiect desciiption of 
the tiado caiiicd on by a hankiupt, in the 
adjudication of bankruptcy, is ‘•ufficienl. Hap, 
Hemiett, 1 II. 278; 1 Bq. Rep. 182. 

[363 (14). 

11. Petition for adjudication by a bankrupt, 

who in such petition had desciibed himself 
as of a difieient place from that of which 
he was desciibed in a bill of sale executed by 
him shoitly before Ms bankiuptcy, dismissed. 
Me BaiuUrs, 3 R. 196. [361 (6). 

12. Adjudication of bankruptcy made on a 

judgment, valid at the time of commencement 
of proceedings in bankruptcy, will not be 
ammlled without payment by bankrupt of 
costs in bankruptcy, although such judgment 
has in the meantime been satisfied. Afio'ih,, 
2 K R. 516. [370 (8). 

13. Where, in a petition to annul, fraud 

and collusion are charged, and the charge 
is whcjlly unsupported by afiidavit, and not 
substantiated by the evidence, and the ad- 
judication is upheld, the petitioner will be 
oidoicd to pay the costs. Hap. Adarm, Me 
l\esthrool\ Hap, Adams, Me JCirli, 1 Bank, k 
Ins. B. 127. [371 (12). 

^ 11. A moitgagce of chattels belonging to 
a bankiupt, which had been sold by the 
assignees as being in the lepuied ownership 
of the bankrupt, applied to annul the ad- 
judication, the time having elapsed after 
which the bankrupt hhnsclf coidd not apply 
for that purpose, and the Commissioner granted 
the ajiplication, on the ground that the bank- 
rupt was not a trader within the meaning of 
the Bankrupt Laws. The Court of Appeal, 
being satisfied on the evidence that the 
application to annul was made at the in- 
stigation and for tbe benefit of the banlcrupt, 
reversed the decision of the Commissioner, 
and restored the adjudication, without deciding 
whetbci the bankiupt was or was not a trader. 
Hx}}. Hemp, Me Braclbitry, 1 Bank, k Ins. B. 
265. [373 (2). 

15. The Comt wall not, unless under very 
special circumstances, appoint a female to the 
office of creditor’s assignee. Me Kent, 2 Bank. 
& Ins. B. 77. ^ 

^16. The Commissioner will not interfere 
with the choice of the major part im value 
of the creditors, unless they effioose-an im- 
proper person; but a trustee who has to- 
account to the bankrupt’s, estate is not a 
proper person to be appointed assignee, and 
if objected to; such appointment will not be 
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sanctioned by the Oommi^sionei*. Bates, 
Me 3Iea4om, X Bank. & Ins. E. 285. 

[374 (IX).' 

1. On a petition to remove an assignee for 
entering into an agreement with the bankrupt 
to compromise his debt, it being shown bv 
the respondent that he acted under a hmd 
fide belief that all the other creditors weio 
to be equally compounded with, the petition 
was dil^issed, witii costs. Bxjj. Bavisooi, 
Me Beresjo^^ 2 Bank. & Ins. E. 89, 

[880 (2). 

2. The trustee of an estate in bankinptcy 

had a large claim against an insolvent estate. 
Before the claim was admitted he 3 oincd m 
the purchase of assets of the latter estate : — 
Held, that the sale must be set aside. Bomell 
V. Coahs, 27 h. E , Ch. D., 424 ; 51 L. T. 242. 
Reversing 23 L. E., Ch. T> , 302 ; 52 L. J., Ch., 
466 ; 48 L. T. 929 ; 31 W, E. 5 10. [384 (4). 

P. 384, after par. (14) add 

B. See Bxj?. Cocks, Me Poole, 21 L. E., Ch. B.. 
397 ; 52 h. J., Ch., 63 ; 47 h. T. 496 ; 31 W. E. 
105, -^p. 990 (4). 

4. The Court will order the apprehension 
of an assignee, who, having been summoned 
by the Coiiit to answer matters touching a 
bankrupt’s estate, fails to appear. Bxj). 
Maynes, Me Brown, 1 N. E. 30b. [387 (1). 

5’. The 6 Geo. 4, c. 16, s. 104, diiecting 
payment of 20 per cent, by assignees retaining 
pait of the estate in their hands, means 20 
per cent, per annum. Bxjj, CimUffe, 1 Do G, 
408. [388 (14). 

6. Where assignees in bankruptcy die befoie 

iiccounting, and leave only real estate, the 
creditors of bankrupt have a lien on it PHm-^ 
r^ose Y. Bromley, 1 Atk. 89* [388 (8). 

7. The costs of managers unnecessaiily 

employed by assignees in bankruptcy will not 
be allowed Bxjj, Moberts, Me Bolden, 3 17, E. 
230. [891 (12). 

8. An oiEcial assignee under the Court of 

Bankruptcy received certain sums of money 
on account of bankrupt’s estates, and paid 
them into a general account standing in his 
own name at the banket ’s, wheie they weie 
mixed with his own moneys : — Held, in a suit 
for the administration of his estate, that the 
balance at the bankei’s was not “ eaimaiked ” 
for the benefit of the bankrupt’sS estate, but 
they must come ijxpari with the other 
creditors. Pennell v. Befell, 1 W. E. 239 ; 1 
Bq. Eep. 579; 4 Be G. M. & G. 372; 18 Jur. 
273 ; 23 L. J., Ch., 115, [395 (11), 

9. Assignees in bankruptcy are entitled to 
all such fixtures, sot up for purijoses of trade, 
as come within the principle of JBellawell v. 
Mmtwood (G Exch. Bep. 295), and which the 
trader might remove. Btook-in-trade in the 
possession of the banlrrupt at the time of 
the bankruptcy passes to the assignees. 
MmmlmySf Me Qihhs, 1 Bank. & Ins. B. 68. 

[417 (1). 

10. Mortgage for a tertn of years of a 
brewery, tap, malt lofts, and premises, to- 

f pother with plant, fixtures, and machinery, 
I assignment to mortgagee of plant, goods, 
utensils, implements, and things on or about 
. Proviso for redemption on 

' ; ' payment of the mortgage debt on a day 
' ■ r.ceidain,Qrat such earlier day as the mortgagee 
.-ahonld appoint ; and that until default, the 
'lehonld tetain possession of the 






premises, etc. The mortgagor remained in 
possession of the premises, etc., up to his 
bankinptcy; — Held (on submission to the 
3 uiisdiction), that certain plant and fixtures 
enumerated below of a mo\ able nature passed 
to the assignees. Bxp. Lanyton, Me Clarkson, 
1 Bank. 6c Ins. E. 241. [417 (10). 

11. Where consignois claim caigo in tbe 

possession of the assignees of the consignee 
(who became bankrupt during the vo}ago) in 
respect of an alleged stoppage m transit n, tlio 
time and manner of the stoppage must bo 
shown. A statement in the petition that the 
stopiJage took place, \eiificd by an affidavit in 
general terms that the contents of the petition 
aie tiue, is not sufficient. Bq^, A7idi)rscn, Me 
Manico, 2 Bank, k Ins E. 06 [421 (2). 

12. L , being entitled to a reversionaiy 
interest, dies, leaving a husband suiviving, who 
cannot reduce it into possession, it being rc- 
vmsionai}. The hnsbind becomes bankrupt 
and dies, and administiation is taken out to 
husband and wife, and the reversionary 
teiG&t falls in Upon bill filed by assignee of 
husband against administiator of husband 
and wife: — Held, that the husband was en- 
titled to the chose in action as if he had 
bought a 1 eversionary inteiest of a stranger 
The assignees, tlicictoro, were absolutely en- 
titled. That the 12th and 13th Yict. was not 
retrospective, and a notice of the bankruptcy, 
being disputed, could only be cftectual where 
there was a right to dispute, a ]Droper notice 
conferring no light. The plaintiffis were there- 
foie entitled to a decree. Brew v. Bony, 1 
W. R. 207, 318 ; 17 Jur. 173 ; 1 Eq. Eep. 58. 

[423 (3). 

13. A testator gave the residue of his pro- 

perty to his children, sons and daughters, in a 
specified manner; and his widow left all her 
property to her four daughters as tenants in 
common, and died. One daughter married, 
her husband became bankrupt, and she died ; 
and another daughter died unmarried, whereby 
those two shaies became undisposed of, and 
formed part of the testator’s estate ; and the 
bankruptcy intei veiling between the death of 
the widow and the death of the daughter, wife 
of the bankrupt, upon the question whether 
such share belonged to the bankiiipt or to the 
assignees : — Held, it belonged to the assignees. 
Com^ert^ v, Bollander, 2 W, E. 695; 2 Bq. 
Bep. 1280. [423 (3). 

14. A landloid who has levied a distress for 

rent prior to any act of bankruptcy on the part 
of the tenant, is entitled to retain six years*' 
unpaid rent out of the proceeds of the sale of 
the goods distrained, although the tenant was 
adiudioated a bankrupt befoie the sale. Mm, 
Bourjker, 1 W. E. 93. [429 (IX). 

P. 430, after par. (4) add references-^ 

Affirmed 22 L. E.* Ch. D., 410 ; 62 B. J„ Ck, 
670 ; 48 B. T. 303 ; 31 W. B. 278. 

15. An eleemosynary allowance made by the 

bankrupt’s family, and paid into tbe hands of 
his wife, does not come within the terms of 
rule 3 of the 159th section of the Bankruptcy 
Act, 1861, Amn,, 1 N. B. 181. [441 (2), 

16. An undischarged bankrupt died intes- 
tate within three years after the close of his 
bankruptcy, having in the Interval acquired 
fresh property and contracted fresh debts. 
Only a small dividend had been paid in the, 
bankruptcy, and the bankrupt had not, after/ 
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the close of tlie bankinptcy, made any fuither 
payments to the cicditois who had proved. 
An action was brought by one of the new 
creditors to administer the bankrupt’s estate. 
The estate was sufficient to pay the costs of 
the action, to pay the new ci editors in full, 
a^nd to leave a suiplns. This surplus was 
claimed by the old creditors :-~Held, that the 
administratrix was entitled to the suipilus, and 
that the old creditors had no right to it. Be 
Bnitthf Green v. Smith (No. 2), 24 L E 
Ch. D., 672 ; 52 L. J., Ch., 921 ; 49 L. T. 297. 

(4). 

The creditors of an undischarged bank- 
rupt, under the Act of 1869, ha\e no rights 
against property acqiiiied by him after" the 
close of the bankruptcy, except such rights as 
are given to them by s. 54, and those rights 
cannot be enforced after the death of the bank- 
rupt. Section 12 applies to property acqnirecl 
by an undischarged bankrupt after the close 
of the bankruptcy, as well to property 
di\iHible among the creditors in the bank- 
ruptcy, Ah?/. BfUi/, Be Simmons (7 L. E.. 
Ch, D., 161), explained. Ih, 

1. Where an unccrtifxcaled bankrupt has 
been suffered to trade without interruption or 
claim on the part of the assignees of the fir^t 
bankruptcy, they are not entitled to any after- 
acquired property in the bankrupt’s possession 
at the time of the second bankiuptcv, as 
against the assignees undfr that bankruptcT. 

4* Me Farkes, 1 Bank. & Ins. K. 113. 

And, semhie, the ignoianec of buch trading 
m the part of t!u‘ assignees of the first 
bankruptcy, without e^i(lence of diligence or 
actirity on their parts to entoreo thoir rights 
will not nib r the c<ise. II/. 

2. Traders executed an assignment of all 
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ruptcy to which his title would relate hack 
le., not until after the money hS left the 
agent’s hands. Ah,/. Melder, Be ZemZ w 
L E.. Ch. D., 339 ; h L. a .. Ch., ^97 49 £• T 
utA 7454 {'2'^ 

5. The Court rriU not take a trust deed out 
m the possessnm of the bankrupt’s trustees. 
&/. Holder, 3 Dea. & Ch. 276 ; 2 L. J. N. S 
Bk3^, 64. ’ 

6 Lord Manners would not on fetifion 
make a person, who had taken fri^r bankriint 
an assignment, which he admitted before the 
commissioners was in his possession, and that 
at the time of taking it he knew their 
steuation, produce it to the assignees to take 
advantage of it. No costs. Be Usher, 2 Moll 

A r . . [455(8). 

7. Application for an order to deliver 
papers, etc., under the 65th section of the Bank- 
luptcy Act 1861, must be made within a 
reasonable time, and it is in the discretion 
ot the Court to grant or refuse such aopli- 
cation. Be Woodley, 2 N. E. 17. [455 (3) 

8. Where legal interest in copyhold in 

one, and equitable interest is in another 
Court can order, in bankruptcy, trustee to 
surrender without consent of the cedvl mp 
trusi,^ Mxp, BntUr, 1 Atk. 215. [455 (6). 

9. The lessee of certain premises having 
agreed prior to the filing of a liquidation 
petition to assign the lease to a third party, 
the trustee in the liquidation will not be 
permitted to execute a disclaimer of the lease 
except upon the terms of executing such 
assignment, but upon executing the assignmenn 
he Will be entitled to an indemnity against 

^^abrlity which he may incur thereby. 
A>/. Bdmonds, Be Tipping, 48 L. T. 77. 




*. xiauers executed an assifmmeri'f of *>11 ! ia 
their effects in trust for then red itors and h f 

afterwards sued out a fi.it aLamst hw fciufetee disclaimed under the 23rd sec- 


afterwards sued out a fi.it against tliern&elves, 
but did not apply for adiudicatiun. Two 
creditors r^lio could have sued out a fi.at 
against the bankrupts, and who could, under 
it, have impeached the deed, applied for and 
obtained an adjudication r—IIeld, that the 
assignees could fouc«ssfnll\ impeach the deed. 
Fm Mtso^u 1 Be a. 609; 12 Jur. 770: 17 
L. J.jBky,, 19. [454(2), 

X Whether or not the a.s.siguces ot a 
bankrupt can set aside a deed of assignment 
of his estate and effects as fraudulent and 
Void against creditors viithoiit showing that 
there continues to exist a debt provable in 
the bankruptcy wiiieh existed at the time 
of the execution of the deed. Qn^re. Bxn 
4* Be Tmjhf, 5 De G. M. k G. 392. 

4,^ Air agent, who, in obedience to the 
previous direction of his principal, pays away 
money of the principal which is in his handi 
mowing Wore he makes the pa} ment (though 
7^ know when he received the money) 

B mt the payment will, when completed, con- 
of bankruptcy on the pari of 
is not liable to the trustee In 
J bankruptcy of the principal 
r w para %way. The trustee 
h« rroey pm the agent only 

I i» had ^paM jaway 


tion of the Bankruptcy Act 1869. In an action 
brought by the lessor against the original 
lessee upon the covenant in his lease, for rent 
accrued since the commencement of the bank- 
ruptcy. Held, that the disclaimer by the 
trustee of the assignee did not affect the rights 
and liabilities of the lessor and the oririnal 
lessee, and that the lessee was still liable 
under his covenant. Bast 4^ India Bock 
Co. v. Jhll, 22 L. E., Ch. D., 14; 52 L. J., Ch 
Y 370; 31 W, E. 55. [464 (8) ’ 

11. Although a trustee in bankruptoy, who 
nas taken actual possession of leasehold 
property of the bankrupt, receives notice from 
the landlord to disclaim the lease under the 
Bankruptcy Act 1869 (82 k 38 Viet*, c, 71), 
but does not disclaim, he may nevertheless 
leheve himself of liability to the landlord by 
assigning the lease, even without haying 
previously offered to surrender it, and the 
meie fact that the trustee knows the assignee 

^ invalidate such assigp- 

Mtopkmsmi v. l&oermg, 11 hk K,* 

12. Tile trustee in a banferuptcy tea# 
claim a lease of the bankrupt ..««V<rX 
the lease has boon detmhiped by 
time or by forfeiture between the 
of the trustee and the t 

And in euciiA 
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were to come into operation at tlie expiration 
01 sooner «»determination of the term. 

Fatenon^ Me Throelmiorton (11 L. E., Ch, D., 
908 ) followed and approved. JSxj). JDijJw, Me 
Moffuh, 22 L. B., Ch. D., 410; 62 L. J., Ch., 
570; 48 L. T. 303; 31 W, B. 278. Affirming 
47 L. T. 26 ; 30 W. E. 952. [468 (7). 

jSemMe, that the trustee may also disclaim a 
levise which has been determined before his 
appoint«Qent. Ih 

i. On gx^ng leave, under r. 28 of the 
Baiikiuptcy Bides 1871, to the trustee in a 
bankruptcy to disclaim a leasehold interest of 
the bankrupt, the Court will not order the 
trustee to pay the landlord any compensation 
for his use and occupation of the demised 
property, except under special circumstances, 
one instance being where the trustee’s occupa- 
tion has been beneficial to the bankiupt’s 
estate, JEsep. IsIieTwood, Me Knight, 22 L. B., 
Ch. B., 384; 62 L. J., Ch., 370; 48 L. T. 398 ; 
U W, R. 442. [468 (9). 

Buie 28 does not mean that in eveiy 
case in which leave to disclaim a lease is 
given, the lessor is to be placed in the same 
position as regards the interval before execu- 
tion of the disclaimer as if there had been no 
disclaimer. KJxjh Zaddiiry, Me Tvrner (17 ' 
L. E., Ch. B., 632 ; 60 L. J., Ch., 838 ; 45 L. T. 
5), explained and distinguished. li?, 
Notwitbstanding the insertion of an attorn- 
ment clause in a mortgage deed, the loal 
relation between the paities is that, not of 
landlord and tenant, but of mortgagee and 
moitgagor, and this fact, as well as the nature 
of the rent reserved by the clause, must be 
taken into account in considering whether, on 
giving lea'i e to the trustee in the bankruptcy 
of the mortgagor to disclaim the tenancy 
cieated by the attoinmeiit clause, any terms 
should he imposed for the benefit of the 
mortgagee. 2h 

2. VV nen the trustee in a bankruptcy applies 

for leave to disclaim a lease of the bankrupt, 
the Court will not order any compensation to 
be paid to the landlord unless the trustee has 
kept him out of possession of the property, 
and his occupation has resulted in a benefit 
to the bankiupt’s estate. Kxp, Izard, Me 
Mu$hett (No. 2), 23 L. E., Ch. B., 115 ; 48 L. T. 
602. [468 (9). 

The principle on which the Court exer- 
cises its discretion under r. 28 is that the 
trustee ought not to be allowed to increase 
the bankrupt’s estate at the expense of the 
landlord. Msep. Iskerwood, Me Knight (22 
If. B., Ch. B., 384) explained. Ib, 

3. In determining whether, on giving leave 

to the trustee in a bankruptcy to disclaim a 
lease of the bankrupt, the trustee should be 
ordered to pay compensation to the landlord 
in respect of his occupation of the leasehold 
premises, the Court will have regard not 
merely to the question whether the occupation 
has actually produced a profit to the bank- 
rupt’s estate, but also to the question whether 
the possession was retained by the trustee 
with a view to obtaining such a profit. Kwp. 
Arnal, Me Witton, 24 L. B., Ch. B , 26 ; 49 
B. T. 221 ; 63 B. J., Ch., 134. [468. (9). 

^ , The rule as laid down by Cotton, L. J., 

, Ishermood, Me Knight (22 B. R., 

1^4), adopted in preference to that 


expressed by Jessel, M. B., in Kxp. Izard, 
Me Bushell (23 L. R., Ch. B , 115). Ih 
The Court ordered compensation to he paid 
by the trustee in a bankraptcy as a condition 
of giving him leave to disclaim the lease of 
the bankrupt’s place of business, although 
during part of the time during which the 
trustee had been in occupation a bailiff had 
been in possession of the bankrupt’s* goods 
under a distress for rout, and the landlord 
had been allowed to place bills on the promises 
stating that they were to be let, and that 
application for that purpose was to be made 
to him. Ih. 

The imposing of conditions on the trustee 
is a matter of judicial discretion, and the 
Court of Appeal will not readily interfere with 
the exercise of discretion by the judge of first 
instance. Tb. 

4. The discretion of the county court judge 

in giving leai-e to disclaim is not properly the 
subject of appeal. Kjep, Edmonds, Me Tipping, 
48 L. T. 7B [469 (2). 

5. Though debts, in general, were within 
the 21 Jac. 1, c. 19. s. 11, mortgages of real 
estate, whether original or by assignment, 
and though also secured by bond or covenant, 
were not. Joms v. Gibbons, 9 Ves. 407. 

[471 (8). 

6. When a trader is in possession at his 
place of business of articles not in their nature 
connected with his business, and the trustee 
in his bankruptcy claims the articles on the 
ground that the bankrupt was the reputed 
owner of them, much stronger evidence will 
be required to prove the reputed ownership 
than in the case ot articles connected with 
the business, the inference from the nature 
of the articles being that they are not con- 
nected with the business. Eseg), Zowrmg, 
Me Mvrrell, 24 L. B., Ch. B., 31; 62 B. J., 
Oh., 931 ; 49 L. T, 242; 32 W. B. 217. 

[475 (4). 

7. Where goods are in the order and dis- 
position of a bankrupt at the time of the act 
of bankruptcy, but after that time come into 
the owner’s possession, the person in possession 
may maintain trover against another converting 
the goods to his own use, relying upon a valid 
sale of the goods to him before the act of 
bankruptcy, and such person cannot by way of 
defence set up the title of the assignees under 
whom he does not claim. Jefferies v. South 
Western Mailway Co,, 4 W. B! 201 ; 26 B. J., 
Q. B., 107 ; 2 Jur., N. S., 230 ; 26 B. T. 214. 

[476 (9). 

8. M., in consideration of money lent and 

advanced to W., by deed covenanted with W., 
that if default were made by him in payment, 
W. should be at liberty to enter and take pos- 
session of the premises and efiects of M., and 
to sell the same, and apply the puirohase 
money in payment of expenses, and of the 
debt due to him, and account to H. for the 
surplus. M, made default in payment; and 
W., by his agent, entered on and took posses- 
sion of the premises and effects, but did not 
sell. A few days after W. had taken p^session, 
eta, M. was adjudicated a bankrupt :‘*-Held, 
that the premises and effects passed to the 
assignees. Eosp, Wayman, Me Welter, 1 Sank. 
& Ins. B. 213. [476 (4), 

9. SenibU, this Court ought not to make an 
order for sale under the 12ith section of thn 
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Bankrapfc Law Consolidation Act 1849, upon an 
« ^mrte application ; and that the Court should 
not entertain an e,r jmrfe application foi the 
order* Ahy. Plimviefy 1 Bank. & 

Ins. E. 83, [478 (9). 

1. The Older for sale by the Court of 

Bankruptcy of goods in the older and dis- 
position of the hankiupt, with the consent of 
the trim owner, need not state who the true 
owner was. FreUtmif t. Wells, 1 H. & K, 
653 ; 2(5 L. J., Esch , 129. [478 (9). 

2. Wheie an as&ignee of furnituic, etc., 

under a bill of sale allowed the goods to 
remain in the possession of the bankiiipt, 
until after a petition lor adiiidication had 
been iiled in this Comt:— Held, the assignees 
were entitled to an order to sell the same ior 
the benefit ot the ci editors under s. 125 of the 
Bankrupt Law Consolidation Act 1849, as 
being the order and disposition of the 
bankrupt, with the consent and pcimission of 
the true owner.*’ Hxj}, 4* Me JBrocli, 1 Bank. 
k Ins. E. 102. ^ [479 (6). 

3. Goods assigned by a trader, with a con- 

dition for redemption on payment of a debt 
on demand and a stipulation that he shall 
retain possession of them until default, are in 
his order and disposition, with the consent of 
the true owner, within the meaning ol the 
bankrupt laws. And where the goods before 
such assignment had been assigned to another 
party, the assignees in bankruptcy, in an 
action by the party claiming under the second, 
assignment* may set up that the goods were 
In the oixier and disposition of the bankrupt 
with the consent of the firs! assignee. Mreshneu 
y. Wetis, 1 Jl. & 653: 26 L. J , Exeh., 129. 

A A . [480 (6).’ 

4. A tnistce for of a tcstatoiVs estates 

sold part of them, and paid the piocoeds into 
court. A paiiv entitled in a sh.ut of the 
testator’s pioperty assigned liis intnest to »S. 
by way of mortgage, and H. gave notice of tlie 
assignment to the tiusteo, but did not obtain 
a stop order. The remainder of the estates 
was afterwards sold, and the proceeds paid 
into court under the de< rec in the suit. Hub- 
setiuently the assignor took the benetit ot the 
taolvent Bebtors Actt-^Ileld, that the notice 
givm to the trustee was sufiicient to take the 
assigned share out of the order and disposition 
of the assignor. IMihervs y. Mh, U Wim, 
5l;9Jnr. 619. ^ ^ [485 (9). 

5. The fact that it is the custom ot furniture 
dealers to Jet out fumituic on a thiee years’ 
hiring and pui chase agieement does not <hs- 
mtitle the general public to assume that an 
oroinaiy hoxisohoWer is the real owner of the 
luimtee which i. m his house. &jj. Jinob, 

^ Affirming 

48 ii. j;. 32. rgci (g) 

fwnifcnre in the dwciling-houso of a 
having heea seked un.lor an execution, 

"u * SSfi®* Wb Wht it from the shonff at 
’ •• "'“bally agreed that the 

* • T iSyf MOoM oonlinuo m possession of it and 
" ' ' by way of rent, 

W p get cent, per ananm on the 
«til he ghonlct be able to 
® ife. 33iis 

J oat, and, the debtor 

M -Cf: a® ■Wimre as :■ 

to filed 'a .Iwjnitotloa petitfon. 


I He had not repnrohased it. Tlie trustee in 

I the liquidation claimed it under tlj,e reputed 
- ownership clause. It w^as admitted that there 
; is a custom for furniture dealeis to let out 
furniture on a three years’ hiring and purchase 
: agreement, but theie was no other evidence 
I as to the existence of any custom of hirin<y^ 
furniture : — Held, that the trustee was entitled 
to the fumituie. Ih. 

6. On the 7th October 1874 B. mortgaged a 
policy effected on his own life witlfthe L. 
Company to P., who on the 9th October 1874 
gave notice of the mortgage to the insurance 
company. P., being indebted to the M. Bank 
on loot of a promissory note in which he 
Joined for the accommodation of B., deposited 
the policy and mortgage deed with the bank 
on the 21st Februaiy 1878, but notice of the 
deposit was not given to the insurance company 
until J uly 1 S (SO. B . filed a petition for arrang e- 
ment on the 12th September 1877, and under 
a resolution of the 12th Maich 1878, all his 
estates and effects w^ore vested in the official 
assignees and a trustee, foi the benefit of his 
creditors. P. also filed a petition for arrange- 
ment on the 13th June 1879, and under a 
resolution all his estates and effects were 
vested in the official assignees and a trustee^ 
in tiust for his creditors. On the I9th 
Novembei 1879, F. and C., w'ho were partners,, 
werc^ ad 3 udicatcd banknipts on a creditors’ 
petition Held, that the policy of insurance 
'was, at the date of the adjudication, in the 
order and disposition of F. with the consent 
of the true owners. Me Mower, 11 L. B , Ir , 

( 10 ). ’ 

7. hiotice to an assurance offi.ee of a deposit 

of a life policy need not be in writing : a verbal 
notice is sufficient. The taking possession by 
the equitable mortgagee may be at anytime 
btioie actual bankiuptcy. Tmmer, Me 

1 Bank. cV: Tns. B. 156. [503 (10). 

j 8. r. and 8. cairied on business in paitner- 
ship under the style ot 0. & Go. C. aftcr- 
waids letiicd tiom the firm with the knowledge 
of the 3 oint creditors j the dissolution was 
advcitised, and S. continued the business in 
Ms ow n name. He was afterwards adjudicated 
a bankrupt .‘-—-Held, that the partnership 
property was in the order and disposition of 
the bankrupt, and belonged to his separate 
estate. The petition of Joint creditors to be 
at liberty to prove against the partnership 
property dismissed. Mxj). FisJwr, Me Stewart^ 

2 Bank. & Ins. B. 87 . [508(7). 

^ a Contract for the purchase of fifty shares 
in a inining company. Purchaser accepted 
bills ot exchange for the amount of the pur- 
chase money. It ultimately turned out that 
the vendor only possessed nineteen shares- 
On the purchaser producing the transfer for 
fifty Kshares, the officer of the company refused 
to register on account of the discrepancy 
between the number of shares named m to 
transfer and the number standing MJw 
company’s books in the name of the vendor- ' 
The contract remained uncompleted at Hie * 
time of the bankruptcy of the vendor ibe 
puroba»x satisfied the Mila of 
maturity :—Hel4 that to 
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reversion of a sum of stock, in 1846 assigned 
to A., btil no notice was given to the trustee 
of such assignment : the tenant for life died 
subsequent to the bankruptcy, which took 
place in March 1853: — Held, that the stock 
was goods and chattels within the meaning 
of sec, 125 of the Act of 1849, and that, at 
the time of the bankruptcy, it was in the 
order and disposition of the bankrupt as 
reput gd owner thereof, with the consent of 
the true ^wvner, and consequently passed to 
his assig:Ses. ^ PlimmeTy 1 Bank. 

& Ins. R. 83. [511 (6), 

1. Messrs. S. k Co., auctioneers, having 
overdrawn their account at their bankers’, 
Messrs. C. & Go , a short time before their 
bankruptcy, came to a parol understanding 
with them that the old account should be 
closed, and that a new account should bo 
opened, which was to be kept sacred against 
the claims of C. k Co. for the balance due to 
them. S. & Co. were in the habit of drawing 
on the new account for general disbursements, 
and having received considerable sums from 
the p>roceeds of sales made on behalf of the 
petitioner and other customers, paid portions 
thereof into the new account: — Held, that 
the moneys included in the new account 
passed to the assignees. A sum received by 

k Go. after the bankruptcy, in respect of 
a sale for a customer, and paid to the oMcial 
assignee, was ordered to be repaid to the 
customer. PJso}}. Parsons, Be SkvitlewortJi, 2 
Bank, k Ins. B. 4. [521 (12). 

2. A., some years ago, purchased an estate 

at an auction, upon conditions, and paid a 
deposit, but being dissatisfied with the title, 
he abandoned the contract. The auctioneer 
retained the deposit: — Held, on the banlaiiptcy 
of the vendor, that A.’s right to recover was 
against the auctioneer, and not against the 
assignees. 8emUe, the auctioneer was not 
justified in setting olf the deposit received 
from A. as against a debt due to him from the 
bankrupt. Bradshaw, Be Graves, 1 

Bank, k Ins. R. ISO. [521 (12). 

3. W, having secretly realised the greater 
part of his available property and effects, 
absconded with the proceeds. W. was subse- 
quently adjudicated a bankrupt, and on the 
4th October 1882 the plaintiff was ap- 
pointed a trustee of the estate. On the 10th 
October W, entered into an agreement in 
an assumed name with F. for the purchase 
of certain house property, and paid to the 
defendant, as stakeholder under the agree- 
ment, a certain sum by way of deposit, which 
It was admitted formed paid; of the luoceeds 
ol the secret realisation. The agreement 
provided, inter alia, that the deposit money 
should be forfeited to the vendor if the pur- 
chaser neglected or failed to complete the 
purchase. W. was shortly afterwards arrested 
and convicted as an absconding bankrupt, and 
the purchase of the property was consequently 
never completed. It was admitted that both 
the ^defendant and F. had acted throughout 
bond fide in the ordinary course of business, 
and that the non-completion ol the agreement 
,.was not caused by any default on the part of 
{F, The plaintiff having claimed to have the 
/^eposit money paid Over for the benefit of the 

e^slate Held, that, inasmuch as 
ol the cphtract that the 


deposit money should be forfeited if the 
purchase was not completed, such money 
belonged to F., and could not be followed by 
the trustee of the bankrupt’s estate. ColUm 
V. Stimeo9i, 11 L. R., Q. B. B., 142 ; 52 L. J., 
Q. B., 440 ; 48 h. T. 828. [521 (12). 

4. T. holds shares in a trading company in 

trast for W., who, by Ms will, appoints T* his 
residuary legatee. T. continues in possession 
of the shares, and becomes bankrupt. The 
shares are not within the meaning of the 
Bankiupt Act, 11 k 12 Geo. 3,c. 8, s. 9, inasmuch 
as T. is himself the “ true owner and proprietoi” 
thereof,” subject, however, to the debts and 
legacies of W. T. Jof/ v. Camj^hell, 1 Soh. & 
Lef. 328. And see, as to this case, 3 Bli, 
^"^•111 [522(1). 

5. An assignment by a trader of the future 
icceipts of his business, even if made for 
value, is, as regards receipts accruing after 
the commencement of his subsequent bank- 
ruptcy, inoperative as against the title of the 
trustee in the bankruptcy. Briee v. Bannister 
(3 L. R., Q. B. D., 569) distinguished. Mxp» 
JSfichols, Be Jones, 22 L. R., Ch. D., 782 ; 52 L. J., 
Gh , 635 ; 48 L. T. 493 ; 31 W. R. 661. [526 (2). 

6. An assignment with notice of an act of 
bankiuptcy, is not piotected under the old 
statutes alter the lapse of five years. Mount- 
ford T. Ponten, Mont. 79 ; 7 L. J., Ch., 156. 

[539 (8). 

P. 581, after par. (1), add references 52 L. J., 
Ch., 204 ; 47 L. T. 721 ; 31 W. R. 185. 

7. A conveyance or payment made to a 

creditor by a person in insolvent circumstances, 
upon such person’s own motion, without any 
piessure or threat on the part of the creditor, 
or made colourably with a view to divert the 
piopcity from other creditors, or made with a 
view to give a preference to a particular 
creditor, within three months before the im- 
prisonment of the insolvent, is a voluntary 
conveyance oi payment within the meaning of 
the 7 Geo. 4. c. 37, &. 32. Stuehey v. Dr ewe, 2 
Myl. k K, 190, [532 (10). 

8. Act of bankruptcy by conveyance (by 

way of assignment for benefit of creditors) of 
all ihe tradei’s estate on the 8th March; 
adjudication on the 10th ; between the 8th and 
10th Messrs. B., creditors of the bankrupt, 
obtained goods, which they a|)plied in part 
payment of their debt. On the application of 
the assignees (who were also trustees under 
the assignment) to have the value of the 
goods repaid to the estate by Messrs. B.:— 
Held, that at the time of the delivery of the 
goods to Messrs. B. the bankrupt was the 
agent of the trustees, and that the transaction 
between Messi^. B. and the bankrupt was 
bond fide, and protected under the Bankruptcy 
Act 1849, s. 133. <5" Be Quieh, 1 Bank, & 

Ins. B. 277. [537 (lO)^ 

9. Previous to the adjudication, W* pro- 
ceeded against T. for the recovery 'of a debt 
both at law and in bankruptcy by trader 
debtor summons, simultaneously, and 
requested by T. to withdraw the prooeedii^s 
in bankruptcy, T. promising to give semmy 
for^ payment of the debt out of the stnplus 
which he expected would come to Mm out of 
certain property belonging to Mm, #hich he 
had mortgaged, and which was about to be 
sold. Arrangements were made for carrying 
this propo^tibn into ^eot, but wre f 
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could be concluded, the time for paying- end 
compounding under the Bankruptcy Act'^ 1S49, 
s. 80, had elapsed, and T. filed a declaration 
ot Insolvency under s. 70, on which he was 
adiudicated a bankmpt, W. claimed a lien 
on the mortgaged property in respect of the 
agreement Held, that W. had notice that 
1’. had committed an act of bankruptcy in 
ic^peetof the trader debtor summons, and that 
t h 0 lien could n ot be sustained. Hx p. Wesfony 
Ik Taylor, 1 Bank. & Ins R. 240. [542 (1). 

1 M., a sculptor, made designs and casts, 
which he desired to be executed in gutta- 
percha, prior to ha-ving them coated with 
metal. For that purpose he delivered them to 
T , who found the materials and labour. The 
work was carried on in a portion of the bank- 
rupt’s premises, divided from that used by 
himself. The figures were cast in gutta- 
percha, and were worked on by men employed 
by T. and by M. at the same time Held, that 
T. had a lien on those which were unfinished 
at the time of the bankruptcy. Exp. Tkmie, 
ife Monti, 2 Bank. & Ins. R. 54. [542 (1). 

^ W, had a lien on a chattel belonging to 
A, for an amount exceeding the value of the 
chattel. A. became bankrupt, and his assignees 
in bankruptcy claimed the property in the 
ohattel:— Held, that the property must be 
secured to W., the assignees refusing to redeem 
the hen. Mxjh Watts, Me Attwafer, 1 N. R. 

, [542 (1). 

/nf \ Bankruptcy Act 1869, 

{d2 & 88 Vict., c. 71), enacts that, where the 
goods of any trader have been taken in ex- 
ecution in respect of a iudgment for a sum 
exceeding 50/., and sold, the sheriff shall 
retain the proceeds of sucli sale in his hands 
lor a penod of fouiieen days, and upon notice 
hung served on him within that peiiod of a 
bankruptcy pet il ion having been presented 
iiKainst snch trador (iollnwed by an adiudica- 
the proceeds of such sale, 
after decluctiri^ expen'^es, on trust to pay the 
tame to the tiu.stocs. On the 29th December 
1«82 an expoution was issued at the suit o£ 
the plaintiff against the defendants, traders, 
upon a judgment for m. 19«. id. debt and 
costs, and lodged with the sheriff, who on the 
same day seised certain goods of the defend- 
ants and sold them on the 10th January 1883 
reahsmg by that sale ill. m. u. On the 
12th. January other goods of the defendants 
winch were upon other premises occupied by 
them were sold under theff./a„ andreaUsed 
January 1883, a 
petition in bankruptcy was presented against 
the defendants, under which they were ad- 
puheated bankrupts on the 19th February, 
^e sheriff had notice of the petition on the 
25th January :->-HeId, that the trustee was 
entitled to the whole proceeds, as the «sale’^ 

Bankruptcy 

Act 1869 was not completed until the 12th 
January, within fourteen days from the 
^ceipt by the sheriff of notice of the filing 
Jones v. Pareell, 11 L. 'RZ 
f' ?•' ?■' *80 : 82 L. J., Q. B., 672 j 49 L. T. 

. [S48 (4). 

^^toney to seonre an 
within two 
t bankruptcy, and at a time 
mble to 'meet Ms 
.hf levy and .. 


pievious to the bankruptcy, is void, notwith- 
standing s. LB3 of the Bankruptcy ^ct 1849 
Mxj/. Bent all, Be May, 2 Bank, k Ins. R 82 

s. 4 A ^ C^)’ 

0 . A trader is not justified in providing by 
a judge’s Older for payment of a creditor 
whose debt is not yet due, whereby his whole 
estate is liable to be swept away from his 
otlier creditors ; notwithstanding the judge’s 
order is dated several months before "his 
bankruptcy. Me Barnett, 1 Bank^& fns. E, 

<^560 (3). 

6. The sheriff is not entitled, by virtue of 
24 k 25 Viet., c. 134 (Baiikiuptcy Act 1861), 
to deduct from the amount produced by the 
levy the money he has expended in adver- 
tising a sale of the execution debtor’s effects, 
BmWhwaife v. Marriott, 1 H. B, 105. 

^ [560 (4). 

7. A mortgagee is entitled, as against the 

assignees of a bankrujit, to the proceeds of a 
sale of mortgaged premises, into the possession 
of which he has entered several days prior to 
the bankruptcy. Mxjh AlUm, Me KersMte, 1 
Bank, k Ins. E. 47. [562 (6). 

8. In order that a payment of money or 
a transfer of property made by a debtor in 
favour of one of his creditors should be void 
as a fraudulent preference under s. 92 of 
the Bankruptcy Act 1869, it is sufficient that 
the prefeiring the creditor should have been 
the substantial, effectual, or dominant view 
with ’Khich the debtor made it; it is not 
necessary that it should have been bis sole 
view. Mxjp. IBll, Me Bird, 23 L. R., Ch. B., 
693 ; 52 L. J,, Oh., 903 ; 49 L. T. 278 ; 32 W. R, 

A . . [578 ( 8 ). 

9. A judgment creditor, who had issued 
execution upon the property of his insolvent 
debtor, agreed to make Mm a substantial ad- 
vance for the alleged purpose of enabling him 
to cany on Ms business, upon the under- 
standing^ come to at a meeting at which all 
the paities to the tiansaction were present, 
that the advance should be applied in payino* 
the bankeis of the debtor, who had pressed 
for payment of a debt of 2.000/., and threatened 
to make the debtor a bankrupt if they were 
not paid, and also in paying off two other 
debts due to solicitors employed in the trans- 
action. A bill of sale over substantially the 
vvhole of the debtor’s property was given by 
the debtor to the execution creditor, on the 
9th September 1882, to secure the execution 
debt and the fresh advance. The fresh ad- 
vance was appHed in payment of the debts to 
the bankers and the solicitors. On the 11th 
September possession under the bill of sale 
was taken by the grantee. On the 13th 
September the debtor filed a li<iiiidation 
petition, and the trustees impeached the bill 
OT sale and the above-mentioned payments - 
Held, that the effect of the granting of the 
Dill of sale being to prevent the debtor from 
camung on Ms business, the bill of s^e. 
and um the payments to the solicitots wet# 
fraudulent and void ; but that the wyfeial 
to the bankers, who had acted £&, 
was protected hy the saving clause ® 

Otater, Me Benison, ^ 
Wtlhmon, 48 L. T. 648. [581 (3). 

10. The effect of bankruptcy upon a fraudu- 
is not to put the goods in 
actually 
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tlie goods of tlie bankrupt, so as to vest 
them at once by the bankrnxjtcy in the 
assignees, independently of any election on 
their part, other than their acceptance of the 
office of assignee, but by tiansfer which is 
a fraudulent preference, the property vests in 
the transferee, subject to be divested by the 
assignees at their election, and the title of 
the transferee is perfect, except so far as it 
is avoided bv the assignee. New^nJimi v. 
fiteve2iso7i,\0 C. B. 713. [583 (4). 

The conamencement of an action of trover, 
wffiich may be abandoned at any time, and 
wffiich assumes that the goods came into the 
possession of the defendant la\\ fully, cannot, 
without more, he taken ‘to an election on the 
'part of the assignees to avoid the transfer. 
IK 

Where, therefore, goods had been transferred 
by a trader before his bankruptcy, by an 
instrument wffiich the jury found to be 
a fraudulent preference, and the transferee 
had, after the bankruptcy, and alter the 
appointment of assignees, brought an action 
for an illegal and excessive distress upon the 
goods which were the subject of the con- 
veyance: — Held, that the assignees, having 
not otherwise asserted their right to the goods 
than by commencing an action of trover to 
recover them, it uas not competent to the 
defendants to set up their title under “not 
trespassed.” IK 

Statutory Definition — Value of Old Decisions.'] 

1. In determining whether a transaction 
amounts to a fraudulent preference the Court 
ought now to have regard simply to the 
statutory definition contained in s. 92 of 
the Bankruptcy Act 18G9. Tbe decisions on 
the subject before the Act may be useful as 
guides, but the standards laid down in them 
must not be substituted for that which is laid 
down in the Act. Dxjj. Griffith, De WHaoscon, 
23 Jj. B., Cb. B., 60; 62 L. J., Ch., 717; 48 
L. T. 450 ; 31 W. E. 878. [583 (7). 

2. A deed which was executed more than 

twelve months befoie the date of fiat and act 
of bankrupitoy, and whereby the bankrupt 
assigned certain annuities and policies of 
assurance for the benefit of his mother and 
infant daughter, set aside in favour of the 
bankrupt’s creditors. Penliall v. Dbmi, 1 
W. B. 273. [585 (7). 

3. At a meeting of creditors to decide on 

referring disputes to arbitration, and com- 
mencing suits in equity, a creditor may 
consent *by proxy, under the 6 Geo. 4, c. 16, 
s, 88, Delcher, 3 Bea. 98 ; 3 Mont. & 

A. 448. [589 (7). 

4. A bankrapt has power to submit to 
arbitration matters which primd facie have 
passed to his assignees ; and at all events, if 
he do so professedly on their behalf and his 
own on an express agreement that they shall 
not take advantage of the bankruptcy, and 
they take part in the reference and pro- 
ceedings under it, he cannot object to the 
award on the ground of his bankruptcy, 
especially if it do not appear that they 
object. Xlnes v* Mohertson^ 3 0. L. E. 232. 

[S91CW). 

<1 Wn Money* the sum being small, ordered to 
IM as^gnees of a bankrupt on the 

Oil, TOT, 


IfitlTiWi-.h 

iiyli« 


bankrupt’s petition without a supplemental 
bill Setcole v. MealeVy 2 Bro. 0. 0. 322. 

[595 (IS). 

6. One of several co-plaintifis mortgaecd 

his interest, and became insolvent pending 
the suit; a supplemental bill was ffled bv 
tbe other plaintiffs against the mortgagee and 
provisional assignees alone : — Held, that th ^ 
defendants in the original suit, who were ac- 
counting parties, ought to have been made 
parties to the supplemental suit. Feary 
Stephenson, 1 Beav. 42. [595 (IS). 

7. An order for dissolving an injunction 
nisi will be made absolute, notwiih stand in£» 
the plaintiff is bankiupt, unless he shows cansi 

1 Atk. 263. But see WanylhT. Auhttn, 
3 T. R. 437. MonheY. Morris, 1 Mod. 93. 

[695 (18). 

8. By the bankruptcy of the plaintiff, il e 
suit becomes defecthe if not abated by 
analogy to law ; the assignees ordered to be 
made parties in a limited time, or the bill to 
be dismissed; whether with costs, queere. 
Bandall v, Mumford, 18 Yes. 424 ; 1 Bose 106. 

[595 (18). 

Upon the bankru]Dtcy of the plaintiff in an 
injunction bill, the assignees to be ma^’e 
parties, or the injunction dissolved, Tb, 

Practice of the Oouit of Exchequer holding 
the bankruptcy of the plaintiff no abatement, 
and therefore dismissing the bill with costs 
for want of prosecution. Id. 426. 

9 The devisee having taken the benefit of 
an insolvent Act, and made tbe assignee a 
party to the suit, who, by his answer, di-*- 
claimed all knowledge of the assignment, and 
refused to undertake the tinrst for the creditors, 
he cannot bo compelled to act, and the suit 
remains imirerioct until another assignee is 
appointed and made a party; a decree made 
in such a state of the cause is erroneous. 
Mylamh v. Latouclie, 2 Bligh 567. [695 (18). 

10. Petition to supersede presented in tho 

lifetime of the bankrupt, ordered to stand 
over, on his death, until his personal repre- 
sentatives, or those entitled to take out 
administration, were seiwed, Mxp. Lemorthq, 
De Roberts, Momt. 51. [695 (18> ' 

11. Each of wo original suits to recovei 

the same sum of money became defective bj 
the insolvency of a party who was plaintiff i 
the first of the causes and a defendant in tlu 
second; the plaintiff in the second suit lut 
being a party to the first suit:— -Held ^ thal 
the defect in the first suit was not remedie* 
by a supplemental bill in the second suit, 
before a decree was obtained in that suit. 
Cattell V, Corrall, 1 Hare 216. [596 (18), 

12. Bill for a partnership account and in- 
junction. Order, on motion by consent, to 
take the accounts. One of plaintiffs after- 
wards became bankrupt, and the defendant 
filed a supplemental bill, bringing his assignees 
beforet he Court, and moved that the proceed- 
ings under the order might be prosecuted as 
against the new as well as against the orrginal 
defendai^ts. The Court, with the consent of 
the assignees, but without the consent of the 
insolvent plaintiffs in the original suit, made 
the order. Miolmclt v, Coplmg, 4 Mare 161. 

[595 (18). 

13. B. being insolvent, a vesting order was 
piade, founded on a judgment in outlawry, 
which was afterwards reversed. B. then ffled 
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a MU to reUcem a. moitgagc, but, pending the 
suit, again became insolvent. The provibionai 
assignee was made a defendant by supple- 
mental order. The Court discharged the 
supplemental order as irregular, and directed 
the cause to stand over for a month, with 
liberty to the provisional assignee to carry on 
the suit; and in default, the bill to be dis- 
missed without costs. Bmilherry v. Broolie, 
S W. B. ; 26 L. J., Ch,, T4. See S. C. 4 
W. B. 658, 699. [595 (18). 

1. Order, in the nature of a supplemental 
decsee, for a creditor who had proved his debt 
to carry on a creditor’s suit, wheie the original 
plaintiS had become bankrupt. English v. 
Jlaymmi, 9 Hare (App.) Isxxviu. [695 (18). 

2 After decree a plaintiff became bankrupt ; 
It was ordered that he and his a-^signees should 
elect either to file a supplemental bill, or that 
all proceedings should be stayed. Clarlte v. 

; 16 Jur. 442. 

[595 (18). 

S. A cause was ordered to stand over to 
make the assignees of a bankrupt defendant 
parties, They were made parties by amend- 
ment. An objection raised by the co-defend- 
ants, that they ought to nave been made 
parties to a supplemental bill, was overruled. 
Zmdm Light 6h. v. Bxmttimoode^ 14 Beav. 
264. [695 (18). 

4. Motion to discharge the usual order to 

revive, under the 52nd section of the 15 & 16 
Vlct„ c. 86, obtained by an assignee of a solo 
piairitiif, who had become bankrupt Tjefore 
an‘*'Wer put in, vas refused with costs. Jaeh^ 
mn v. Jilga, Mmhvay €o.^ 6 Jur., N, B , SJG; 20 
L. J., Ch., 671 ; 2S Bca\. 75. [595 (18). 

5. in an administration suit, wbeie the 

plaintiff, who was an exerutoi and a residnaiy 
legart'o, had become a bankrupt, the Couit, at 
the .ipplication of the plaintiff as everntor, 
ordered the suit to be ie\i\cd aeamst Ins 
trustee in bankiupicv, .is repiesenting his 
beneficial iiiteiest. Laidler v. Laidlcr, 21 
W. E. 822. [605 (18). 

6* On abatement by bankruptcy of defend- 
ant, an executor, alter decree to account, 
supplemental bill in nature of revivor is 
necessary. Mmsell v Skarjf^ 1 Yes. & B. 500. 

[597 (8). 

7. Up'^ti t!ie bankmptcy of a deltndant in 

a co-partneibhip suit, the Court declined to 
make an order that a supplemental bill should 
b) ffied within a given time against the as- 
signees, or the bill stand dismissed. Manmn 
% BufUm, I y. & Coll. 0. 0, 626. [697 (8). 

8, A bill was filed by shareholders in a 
company, against the directors for an account. 
One of the directors having become bankrupt, 
a supplemental bill was filed against the 
defendant, alleging that the plaintiffs had 


Qiscovered, since 
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biing before tbe Court the assignee of an 
insolvent defendant. Jleath v. Le7fl.% 2 W, B. 
462. [697 (8). 

10. Order for the carrying on of the pro- 

ceedings against the assignees of a defendant 
becoming bankrupt after answer, but before 
decree, made under 15 & 16 Yict. c. 86, s. 62, 
without supplemental bill. Cocfimm v. 
Fkilhps, 8 W. E. 461. [597 (8). 

11. A supplemental order against amgnees 

of a defendant who had becoi=re bankrupt 
after appearance and before answer was made 
with adding thereto “without prejudice to the 
assignees putting in an answer.” KdcAm v. 
irmble, 8 Jur,, H. S., 588; 10 W. B, 686; 6 
L. T., N. S„ 748. [597 (8). 

12. Order made under the 52nd section uf the 

Act (15 & 16 Yict., c. 86), for the prosecution 
of a suit against the assignees of a defendant 
become bankrupt after appearance, but before 
answer, with liberty for the assignees to 
answer, if they should be so advised. Lash v. 
Miller, 4 De G. M. & G. 841 ; 1 Jur., N. S., 
457. S. 0. mm. Lenh v. Miller. 3 W. B. 897 : 
3 Eq. Bep. 677. [597 (8). 

18, When one of two defendants becomes 
bankrupt, and an application by the plaintiff 
(who has been appointed his sole assignee) at 
the Bolls for tbe common order to revive is 
refused, the Court will give leave to set down 
the cause without such order to revive. Ash^- 
man v. James, 17 3j. T., K. B., 659. [597 (8). 

14, The registered owner of a trade mark 

having, since notice of an application to strike 
the trade mark off the register, gone into 
liquidation, leave was given, under Order L, 
r 4, to serve notice of che application on the 
trustees in liquidation. The term “action*’ 
in Old. L. does not confine the operation of 
that order to proceedings in actions. Be 
li07vds Trade Marh, 48 L. T. 888 [597 (8). 

15. The prmisional assignee of the Insolvent 
Debtors’ Coiiit was made a paity defendant to 
the suit, and aftei wards died*— -Held, that the 
new provisional assignee might be made a 
party to the suit by bill of levivor merely. 
M^Colhmi V. Crawford, 6Ir. Eq, B. 217. 

[698 (10). 

16 A newl^^'-appointed pio\isional assignee 
of the Insolvent Court is properly brought 
before tbe Court by revivor only. O'Brien v, 
Mahon, 7 Ir. Eq. B. 603, [698 (10), 

3 7. On the death of an official assignee (a 
defendant), a supplemental older, substituting 
his successor, must be obiaineii as of course, 
and on a simple allegation unsupported by 
affidavit, Gordon v. Jesson, 16 Beav. 440 ; 22 
h. J., Ch., 328. [598 (10). 

18. Where a suit had been instituted by a 

plaintiff in the character of assignee of an 
insolvent debtor, and his title to sue in that 
character is not disputed by the defendant^ 
an assignee^ of the insolvent subsequently 
appointed will be taken conclusively, for the 
purposes of the suit, to be a “ new assignee ” 
within the 63rd section of the 1 & 2 Yict., c. 
110, and may, upon suggestion of Ms appoint- 
ment, be substituted as plaintiff in the place 
of the former plaintiff under that section, 
although it may appear that the* original 
plaintiff was never properly appointedassignee. 
Blddden w. Be Zuanx, OoUlns v^ Be Lmauw, 
3.W. 489, ,41 9. . 4 1 4 # ^ 1 ^ ' . 

19. Where, j fter the institution of a suit. 


19. Where, j ftei 
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tbe interest of a defendant bas been trans- 
mitted 4 d a person whose title cannot be 
disputed in the suit, an order can be made 
under 15 & 16 Viet., c. 86, s. 52. Accord- 
ingly, where a suit bad been instituted against 
assignees in bankruptcy, and the bankruptcy 
had been annulled before decree • — Held, that 
such an order could be made. Mostyn v. A/m- 
m&nuel^ 5 H. B,. 464. [5b8 (10), 

1. 4^fter issue joined in an action plain tiif 

became iu^olvent, and the assignees ba\ing 
refused to interfere, defendant pleaded the 
msolvency instead of his former plea*?, where- 
upon plaint i-ffi confessed the plea and gave 
notice to tax his costs : — Held, that plaintiff 
was entitled to his costs under Kulc 23 of 
New rieading Buies, but that defendant might 
withdiaw the plea and go on vith the action 
on the old pleas. Phonmer v. Iledqe, 24 Tj. J., 
Q. B , 24. [601 (11). 

2. Where the attorney of a defendant in 

an action omitted to plead his client’s bank- 
luptcy, and the verdict was for the plaintiff, 
the Couit refused to set aside the \erdict, to 
enable the defendant to plead his bankruptcy. 
Aston V. Zawleijj 1 N. B. 102. [603 (8). 

8. In an action fer rent the defendant 
pleaded the bankruptcy of plaintiff, to which 
plaintiff replied that he let the premises to 
defendant as trustee ftr J. S., and had no 
beneficial interest therein, and was suing as 
such trustee 'Held, that his being trustee 
was not material, as he had shown by parol 
evidence that he had no beneficial inteiest. 
SowjMon V. JBoenig^ 18 C. B. 235. [603 (8). 

4. Q'iiisre, whether a certificate under the 

7 & 8 Viet, c. 70, requires confirmation, or 
whether a pica setting up such a certificate 
need show that the debt is not of the excepted 
classes mentioned in s. 2. TemjAe v. JSIrig7i, 
9 a B. 848. [604 (14). 

5. £ cieditor soi’gl t, by bill in equity, to 
establish a title by equitable assignment, as 

contended, to moneys belonging to the 
bankrupt in the hands of a third party. The 
bill was dismissed without costs ; but the 
costs of the assignees, who were made de- 
fendants, were ordeied to be paid out of the 
hankiupt’s estate. He afterwards proved for 
the debt : — Held, that the costs of the assignees 
should, on a deficiency of assets in their hands, 
be deducted out of the dividend coming to 
the creditor in the first instance. 
A^aitonal Provincial Bank of Mngland, Re 
Burton, 1 Bank. & Ins. B. 81. [606 (3). 

B. 607, after par. (4), add references — 
Affirmed 62 L. J., Ch., 643; 48 L.T. 646: 31 
W. B. 636. 

6. Broof on a bill of exchange accepted by 

bankrupt’s wife rejected. Re — — , 2 Bank. & 
Ins. B. 70. [612 (2). 

7. A wiitten engagement to warrant the 

payment of a bill of exchange, although good 
to other purposes, is not within the statute of 
7 0-eo» 1, c. 31 (6 0eo. 4, o. 16, s. 51), which 
applies only to what arises on the face of the 
instrument. Bxjf. BtarrUon^ 2 Cox 172: 2 
Bro. C. 0. 614. [619 (1). 

8. K & Co. became bankrupt in July 1812 ; 
^ [B, & Co. in the following August, w!hen there 

,was a cash balance 'due from them to the 
' estate of H. & Co. K. & Co. were liable to a 
■ Ipge amount npon bills not arrited at 
^ma^tk^w|il<;’h bad beep accepted by them 

ll,) I ^ . I 




^ : ,was a cash balance '( 

'' A'iimmotK.kO0, K, 

I A amount up 

bad ^ 

k%i i’, f."** i A ^ AA 


for the accommodation of B. & Co. Bills to a 
large amount had been deposited with K. & Co., 
and, according to the usual course of business 
between the firms, the amounts from^ time to 
time received on the deposited bills were 
credited to B. & Co. in a cash account -Held, 
that K. & Co.’s assignees were entitled to prove 
on the cash balance, and appropriate the 
amounts received on the deposited bills to 
the discharge of their liabilities to the bill- 
holders. Bxp. Johnson, Re Bulmer, 1 W. B. 
341. [624 (8). 

The billholders, having proved against both 
estates, were paid in full, as to 10.^. in the 
pound out of B. & Co.’s estate, and afterwards 
as to the remaining 10^. in the pound out of 
K. & Co.’s estate — Held, that the assignees of 
K. &. Co. weie entitled to the benefit of the 
proof made by the billholders against B. & Co.’s 
estate until they should be satisfied the excess 
paid by their estate to the billholders over the 
sums realised from the deposited bills. Jh, 

9 An indorsee for value of an accommoda- 
tion bill without notice was allowed to prove 
under the bankruptcy of the acceptors, not- 
withstanding his having released the drawer 
after notice of its being an accommodation bill. 
Exp. Graham, Re Blaeh, 5 De G. M. & G. 356. 

[625 (4). 

10. F , the holder of an accommodation bill 
of exchange di awn by W,, and accepted by B. 
with the knowledge of his partner C., and 
endorsed by ’W. over to F. for value. F. 
accepts a composition fiom W. in respect of 
this bill. B. and C. become bankrupt ; — Held, 
the bill w as not fraudulent as regarded C. 
Held, also, that F, was entitled to prove 
against the joint estate of B. and 0. for the 
amount, less the composition. Exp, Pren% 
Re Black and Cope, 1 Bank. «fe Ins. B. 167. 

[626 (6). 

11. Ceitain bills of exchange, purporting to 
be drawm at Stettin, were addressed to and 
accepted by H., a member of, and on account 
of, the firm of M. & Go., and endorsed by the 
bankrupt, also a member of the film, to S., 
for value. On the bankruptcy of H., S. proved 
against his estate in respect of these bills : — 
Held, he was not entitled to pio\e upon the 
same bills as against the bankrupt’s estate, 
notwithstanding he had no notice that the 
bankrupt was a member of the firm of M. & 
Co. Exp, Royal British Bank of Scotland, 
Re &Kell, 1 Bank. & Ins. E. 160. [630 (6). 

12. The sums to be recovered by intending 
emigiants against shippers or agents failing 
to provide them with passages according to 
contract, provable in bankruptcy. Exp, M/r- 
comhe. Re Griffiths, 1 Bank, & Ins. B. 282. 

[636 (1). 

A bankrupt cannot be arrested and com- 
mitted to prison for breach of contract in 
failing to provide passages after he has 
obtained protection. Ih, 

13. An unmairied woman, having a power 
of appointing a sum of money by will, made 
a will, appointing it to a mortgagee, and 
covenanted not to revoke the will She after- 
wards became bankrupt, and obtained her 
discharge. After her discharge she revoked 
her wnll, and made another appointing 'the 
sum of money tq another person Held, that 
the contingent Hahility under the covenant 

incapable of proof under the bankruptcy, 








^ Ki-al 




that the covenant was not released by the 
^ bankruptcy, and that an action would lie for 

damages tor a breach of the covenant com- 
mitted after the bankmptcy. MoUnmi v. 

[ Ommamiey, 23 L. E , Ch. D,, 285 ; 52 L. J., 

I Cb., 440 ; 49 L. T. 19 ; 81 W. E. 525. Affirm- 

j ing 21 L. E., Ch. D., 780; 51 L, J., Ch , 894; 

47 Jj, T. 78 ; 30 W. E. 939. Affiimed 52 L. J., 
Ch„ 543 ; 48 L T. 545 ; 81 W. E. 536. 

640 (1). 

I 1. On the bankruptcy of a te ant the only 

remedy of the landlord in respect of breaches 
of covenant committed by the tenant during 
the occupation is to prove for damages in his 
liquidation. Me Mornsli, 22 L. E , 

Ch. D , 410 ; 62 L 3 , Ch , 570 ; 48 L. T. 303 ; 
81 W. E, 278. Alfnming 47 L. T. 26; 30 
W. E. 952. [640 (3). 

I 2. The trustee under an assignment for 

I benefit of creditors, which assignment is de- 

I dared to be an act of bankruptcy, is not a 

I creditor holding security, and may prove Ms 

I debt under the bankruptcy, notwithstanding 

I the assignment. Bates, Me MeadQ7Vis, 1 

Bank, k Ins. E. 285. [642 (10). 

I 3. The bankrupt, besides his trading, was 

I employed by A. B. to collect and pay moneys. 

I On the death oi A. B , his executors discovered 

I that the bankrupt was in default ; and, after 

pointing out to the bankrupt that he had 
I made himself liable to a prosecution, they 

) induced him to convey to them Ms stock-in- 

I trade, etc.> as a security for the default, 

s The security, when realised, was insufficient 

to pay the whole default, and on a proof 
I being tendeied fur the residue, the Couit 

I would not presume that a felony had boon 

committed, and the proof was admitted. 
' Mj'jk MUer, Me WMtb, 2 Bank. A Ins E. 57, 

^ [644 a). 

4. Bxociitoi' had a balanco in that cha- 
racter with bankcis, who with the cxeeutoib’ 
consent invested part of it on a secuiity 
unauthorised by the will On the face of the 
will the executors were absolutely entitled as 
residuary legatees, though they w^ere in reality 
' trustees : — Held, that thoic was no such breach 

of trust on the pait of the trustees as to 
f entitle the eesfuisQue trustent to prove against 

W' their separate estates. Bj;p, Barnemll, Me 

Ml Bidfhipk, Frmfs Bxemiion Case, 6 Be G M. & 

h- G. 801.^ [665 (6). 

W"., the continuing partner, on the faith 
of a statement made by P., the retiring partner, 
r and really believed by P. at the time, viz., 

that A. owed 2,500/. to the firm, covenanted 
to pay to P. 2,000/. for the purchase of his 
interest in the partnership property. It after- 
wards appeared that, instead of A. being the 
i i indebted to him in about 

I ^ atid also in a sum of l,319f. to P. 

If Held, on the bankruptcy of W., not such a 

i 1 misrepresentation as should induce the Court 

■4 1 f f ^ the wholeamount. 

' t , j I rieia, also, that a solvent partner may prove 
‘ ‘ r j a^inst the separate estate of his co-partner 
"rli '"<1 '51,' 1- ! ^ surplus. Bm. 

' i i ^ I.gm * ma Maroltmt, 1 Bank. & 

■H-I’sr i,\' [866(10), 

consideration 

sli payment by A. of 

r"'-'!-" W iposaMy aeooa to yon 
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guarantee terminated upon the sale of the 
goods at a profit, so as not to inclndfe a loss 
occasioned by the misappropriation by A. of 
the proceeds of the sale. Proof exchanged. 
Bisj}. Be Souza, Me Lamj, 1 Bank. & Ins. B. 3o! 

[674 (11). 

7. Bills of exchange were discounted for B. by 
A. upon the collateral security of a judgment 
for 2,000/. entered up on a warrant of attorney 
from B. A. deposited these bills withipC., a 
creditor, for 1,200/ as a seciiiity fo^rhat sum, 
a letter by way of memorandum accompanying 
the deposit. Up to his bankruptcy in 1855 A. 
had legiilarly paid C. interest at 12J per cent 
upon the 1,200/. B.’s real estates had been 
sold, and upwards of 2,000/. was received 
(after litigation) by xi.^s assignees in respect 
of the judgment Held, that the memoran- 
dum being silent as to interest, a contract for 
a rate of inteiest contrary to law would not bo 
implied, and that it must be taken to lefer 
to the principal sum of 1,200/. only, to which 
extent C was entitled as against A.’s estate. 

Bodge, Me Lmw, 26 L. J., Bky., 77. 

[687 (^). 

8. A mortgagee agreed to accejE a com- 

position in respect of his mortgage debt, upon 
condition that if any instalment shonld be 
unpaid for ten days after it had become dne 
the mortgagee shonld be remitted to his 
original rights and remedies. He proved 
mder the bankruptcy for the amount remain- 
ing due upon the composition, no instalment 
being then in arrear -.—Held, he had made his 
election to come in uncley the bankruptcy, and 
could not take advantage of the condition to 
increase his proof upon default subsequent to 
such proof. Mxi>, Smith ^ Me Collier, 1 Bank, 
k Ins E. 61. ^ [693 (2). 

9. If a creditor be brought before the 

Court to have his debt expunged, and no good 
groimcls aic shown why it should be done, as 
a geneial inle he is entitled to his costs. But 
wheie tho assignees had a fair cause of bring- 
ing him befoie the Coiiit, and the afiidavit & 
made on his proof was calculated to mislead 
the Comt lefusecl him his costs. Bxio 
Bustler, Buck. 171, 177. [699 (10). ‘ 

^ 10. A. petition of annuity creditors, by pray- 
ing in the alternative to be admitted for the 
value of the annuities as for the money paid 
for them, ordeicd to stand over to be ainended 
by stating the time when the act of bankraptev 
happened, in order to see whether or not the 
bond was then forfeited at law. Bxto. Bamm 
1 Bro. C. 0. 268. [701 * 

11. Petition to prove for money lent to a 

trader on the eve oi bankruptcy on the security 
of an assignment, which was declared by tbe 
Court of Common Pleas to be void as an act 
ot bankruptcy, and for payment in full of sums 
expended on the premises assigned, dismfepd 
with costs Burder, Me Bamgh, 1 Bahfc. 
A Ins. E, 262. 1702 713\ 

12. The right of set-ofi exists under tb4 
^^^^ses of the Bankraptet Act 

of 1849, as m bankruptcy. Me €. mm 0^ 2 
Bank. & Ins. E. 81. [Tijjijc /gv 

13. When a bankrupt has not obtalnedl %n 
order of discharge, a creditor who 1^ prpved in 
cne bankruptcy, and who is beipg^^mid by the 
bankrupt, or by his executor, aftbl his death, 
for a ^bt due to the bankrupt on a conttaot 
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bankruptcy, cannot, during tbe period of three 
years frte the close of the bankruptcy, set 
off the unpaid balance of his proved debt 
against the sum claimed in the action. Me 
Green v. Smith, 22 L. R., Ch. D., 586 ; 
52 L. J., Ch., 411 ; 48 L. T. 254 ; 31 W. E. 413. 

[718 (7). 

The scope of the Bankruptcy Act 1869 is 
that, during the period of three years after the 
close ^f the banfcuptoy, none of the creditors 
who could’^rove in the bankruptcy shall be 
able to obtain a preference over the others, 
and that after the expiration of the three 
years, the unpaid balances of the proved 
debts shall be enforced against the property 
of the debtor only under the direction of the 
Court of Bankiuptcy, so that any sums which 
may be thus recovered may be distributed 
among the creditors who have proved jMri 
fa$su. Ih. 

In respect of bleaches of covenant com- 
mitted by the tenant duung his occupation, 
the only remedy of the landlord is to prove 
for damages in the liquidation, and the land- 
lord has no right of set-off as against moneys 
due by him to the tiustee for severed crops. 
Mwjp. JDylie, Me Morrlsh, 22 L. E., Ch. D , 410 ; 
52 L. J., Cb., 670 ; 48 L T. 303 ; 31 W. E. 278, 
Affirming 47 L. T. 2G ; 30 W. E. 952. 

[717 (2). 

1. A debtor, who was tenant from year to 

year of a farm upon the terms that, at the 
expiration of the tenancy, he should be paid 
by tbe landloid allowances for tillages and 
culthation according to the custom of the 
country, filed a petition for liquidation of his 
affairs under the Bankiuptcy Act 1869, and a 
trustee was appointed, who did not disclaim 
the tenancy, but carried on the business of the 
farm for the benefit of the creditois until the 
tenancy was determined by notice to quit. 
The debtor’s estate was sufficient to indemnify 
the trustee against any personal liability in 
respect of the tenancy. In an action to 
recover the value of tillages and cultivation by 
the trustee during his tenancy, according to the 
custom; — Held, that the landlord was not 
entitled to set off rent, accrued due from the 
debtor before the liquidation pioceeclings, 
against the trustee’s claim. Allonay v. Steers, 
10 L, E., Q. B. B., 22 ; 52 L. J., Q.‘B„ 38 ; 47 
B. T. 333 ; 31 W, E. 290. [717 (2). 

2. The value of forfeited shares in a 
banking company is to bo estimated at their 
market price at the time of forfeiture, or at 
that at which they were re-issued, and not 
by the amount actually paid upon them in 
the company’s books. Mmp. Commercial Bmih 
of Mnglmi, Me Lacy, 1 Bank, & Ins. E. 10, 

[720 (4), 

3* A firm, consisting of two partners, 
entered into a Joint and several covenant 
for the pajTOent of the balance of their 
current account with a bank, and one of 
the partners deposited with the bank, as a 
collateral ^security for the account, a sum of 
8,7501, arising from the sale of part of his 
separate estate. That amount was deposited 
upon condition that it should not be applied 
in payment of the current account of the firm 
the bank until after the expiration of 
|pyAye months’ notice of demand for pay- 
and subject thereto it was to remain ; 
IIm property of the depositor. The ; 


firm became bankrupt upon the 18th April 
1882, and the bank gave notice of demand 
on the 19th May. Upon the 19th October 
the bank tendered a proof for 17,093^. 19^., 
the total amount due from the firm upon their 
current account, without deducting the sum 
of 8,750?, deposited with them, — Held, that 
there was no such mutual dealing between 
the bank and the depositor as to^ give rise 
to any right of set-off under the 39th section 
of the Bankruptcy Act 1869, and that con- 
sequently the bank were entitled to piovo 
against the joint estate, and for the full 
amount due upon the current account. Ahy;. 
Caldieott, Me Hart, 48 L. T. 910. Affirmed 
25 L. B., Ch. D., 716; 53 L. J., Ch, 618; 60 
L. T 651 ; 32 W. E. 396. [722 (7). 

4. A deposit of old title deeds, in which 
the name of the depositor is not mentioned 
in any way, for the puipose ot giving a lien 
upon the estates comprised in such deeds, 
confers a good title, by way of equitable 
mortgage, as against the general creditors 
of the bankrupt. Mx2>. Laoon, You4l Co, 
Me Colli, 1 Bank, & Ins. E. 107. [726 (7). 

6. The seventh General Order in bank- 

ruptcy applies to equitable mortgages. Be 
MHullagh, 11 Ir. Eq. R. 466. [736 (7). 

6 A creditor advancing money at 6 per 
cent, on bills of exchange to a trader (who 
afterwards becomes a bankrupt) with col- 
lateral real security, is entitled to pioveon the 
estate of the bankiupt as an tinseciiied creditor, 
on giving up all his real securities. Mxi), 
B arriiigton, Me Lealie, 1 W. B. 261 ; 22 L. J., 
Ch., 33 ; 17 Jur.^ 430. [748 (16). 

7. A party will not be allowed to prove 
against the estate and retain his securities. 
He must waive all right in respect of the 
latter or abandon his proof. Mxj). Price, Me 
Williams and Maroliant, 1 Bank. & Ins. B. 74. 

[743 (16). 

8. The official assignee may file a bill 
against the personal representatives of a 
deceased assignee for an account, etc., of 
unclaimed dividends, possessed by the de- 
ceased assignee. The non-claiming creditois 
need not be parties to the suit. Quarre, 
whether s. 110 of 6 Geo. 4, c. 16 be retrospec- 
tive. Green v. Weston, 3 Mont, k A. 414; 
7 L. J., N. S., Ch., 67 ; 1 Jur. 955. [754 (9). 

9. Where an alleged creditor has, without 
any good reason, neglected to come in under 
the bankruptcy for eighteen months, and until 
the estate has been nearly wound up, he will 
not he allowed to enter a claim, with a view 
of staying a dividend. Mxj). Price, Me IB?- 
liams and Maroliant, 1 Bank. & lus. B. 73. 

10. In the case of a surplus remaining 
after the creditors have received 20^, in the 
pound, they are entitled to be paid interest 
upon their several debts, as against a secret 
partner of the bankrupt, who has proved, but 
received no dividend under tbe bankruptcy* 

Holland, 1 Bank, k Ins. B. 153. 

[758 (7). 

11. A trader, who, by absconding, had 
committed an act of bankruptcy, upon which 
he was adjudged bankrupt, several pHor 
to the adjudication, sailed for Australia ; but, 
being pursued, was brought back, and com- 
mitted to Hewgate for not surrendering upder 
s. 251 of the Bankrupt Law Consolidatiem 









..iXsiij 


BAFJIBCJPTGY. 


Act that, pending the ciiminal 

proceedings, this Court would not interfere 
by allowing him now to snrrendei, the time 
for so doing having expired. JU/. Spriggs, 
Me Ashtm, 1 Bank. & Ins. E. 42. [760 (4). 

1, On the examination of a bankrupt, 
briefs which lm\e been used at a trial, and 
returned to the client, are privileged as to 
the matters theiein. Miej?, CoImnUne, Be 
AUe% 1 Bank, k Ins. E, 43. [763 (14). 

^ 2. A bankrupt is asked by the Commis- 
sioner, in his examination, “ What were his 
intentions in going to S.?”~-neld, the ques- 
tion might be put, consideied in lefeience 
to the prmious part of his examination. Me 
1 C, L. B. 42 [764 ( 13 )^ 

3. Where the public examination of a 
bankrupt has been adjourned to a day fixed 
with liberty to apply for an earlier day upon 
payment of a sum named, and the bankrupt 
applies for and has an earlier dav appointed 
upon which to pass his public examination, 
the notices required by the 111th Rule must 
be mm to each creditor. Mxp, mmev. Me 
WoQdlome, 48 L. X. m. [766 ( 3 ), 

juxisdiction to rescind 
tne order allowing a bankrupt to pass his 
M examination. Me TmmsJiend, 1 N. B, 
^ [766 (15). 

jurisdiction, under a 
ptmon for arrangement, to compel a witness 
to be examined upon oath, if such examina- 
tion involye the inquiry whether the petition- 
mg debtor h^ made a full and true disclosure 
SL T eBecis, as required by s, 

f fotemumng upon the jurisdiction to 
examine a party summoned, the form of the 
^ immaterial, when the witness is 
Oo^ H>aay to ™od. 

L. 11 k I 20 T 31 W. a I'^fcrenoe. ‘ss 
T references 52 

trustee m a liquidation sought to 
^ entered into by the 

liquidating debtor vdth F., on the gmimd 

issued a summons for the examination of F. 

Bankruptcy Act I860 
V Bankruptcy had juris- 

examination for the 
Si? !• <^^scoTerv, inespective of any com 
Mdcration as to whether the Court of BaX 

I examination. mJp 
MeJ^ersieg^ Me Xefetas, 48 L. T, 832. 

the Bankruptcy Act 1869* 
d^s not apply to composition proceedings ; and 
when resolutions for a compo^tion haC been 

^r^^r2s iA!‘orD“«8^i'L »■ 

^ witness, and 
^ property oS the bank- 
“ entitled to his ex- 
Mstaho®, where it appetts 
tha-jaftTraat or agent of 
' jr-i , 4. »J" «lS^ .»!?% 
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I to have property belonging to the bankiupt 
i in his possession is samnioned to be e&mmed 
i touching snob property, the object for -which 
he IS to be examined ought to appear on the 

face of the summons. The costs of a witnes 
summoned as above must abide the result of 
any proceedings relative to the property in 
question. Me Cole, 2 Bank. & Ins. E. 115 / 

[767 (15) 

10. The bankrupt’s estate being suffifient 
to pay 20 s. m the pound, he is entiled to an 
allowance of 10 ^. per cent, under the 196th 
section of the Bankrupt Law Consolidation Act. 
A.iy. Me MarnoU, 1 Bank. & Ins. E. 155. 

11 a..i,a . 3 . [769(11). 

1 1. A debtor residing out of the metropolitan 
district ought to apply for his releasb from 
custody to^ the Court of the district in which 
he resident at the time of arrest, and not 

Court of Bankruptcy. Me 
LiUUjohns, 1 N. E. 168. [771 rg), 

12. This Court will not interfere, or order 
the discharge out of custody, of a bankrupt, 
who, being a prisoner for debt, has incurred 
a contempt^of the Insolvent Debtors’ Court 
for neglecting to file his schedule in that 
Oomt, on the ground that Ms remaining in 
cubtody is entirely of his own seeking. JEIxp, 

4' Me Ohver, 1 Bank, k Ins. E. 164, 

[772 (9) 

r, Court will not discharge a bankrupt 

fiom custody (for debt) until he has sur- 
rendemd j but the Court will order the gaoler 
the bankrupt to surrender, and 
9 discharge. Me I^mer and 

2 Bank. & las. E. 29. [yyg (Q) 

14. A baakiag company soagbt to wme 
agamst the estate of a bankrapt who had not 

^ banking account, 
which was rejected, on the gionnd that the 
company was not a legal tfading companv 
Afterwards the company sued the banimrTt 
on the same debt, and had him arrested on 
a Judge’s order to hold to bail. On an ap- 
plication for his release, under I & 2 Viot 
j’ - 1 ^®’ '“Held, that the rejection of the 
debt in bankiuptoy was no bar, and that it 
applicant to show theie was no 
debt, and no intention to leave this countrv. 

3 K. E. 486. [773 n) ^ 

lo. The Conit has jurisdiction to cUsoharge 
from custody a bankrupt detained on a eap^ 

on WIk of ^ .Tljdgment in an aofion 

& Tn« D 5 e^cliange. A’lrji. M/Ualf, 2 Bank. 

to^d- blJlVpower 

to discharge fiom custody a bankrupt com- 
mitted to prison by the City Smil DeW 

Kir.r22!“- 

has to Clourfc of Banfaptoy 

bas in any case authority to order the relLse 

DroMsT*°P^ bankrupt detained on wm 
process. Me Wmgli, 3 N. E. 150. 227, 

18. TOether the Court of Bankruptewias 
discharge of a totor 
atrangementand 
obtained the Eegistraifs certificate, is arrested 
at the, suit of a creditor boui,^ by > , 
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issues, he cannot subsequently make a similar 
application to the Court of Bankruptcy. JSxjp, 

1 Me SmitK 4 N. E. 307. [777 (9). 

1. The Act 8 & 9 Viet, c. 127, s. 3, pro- 

viding for the discharge of a debtor who has 
been committed, on payment of the debt and 
costs remaining due at the time of the order 
of imprisonment, and “ all subsequent costs,” 
means by the last expression the costs incurred 
by rewon of default in payment of the instal- 
ments at th<;i^times ordered by the commissioner. 
An order of commitment under the above Act 
ought not to be made ex parte. JExp, Shucks 
hard, 1 De C. 451 ; 16 U J., N. S., Bky., 5 ; 11 
Jur. 660. [778 (10). 

2. The Court of Bankruptcy has jurisdiction 
to release from custody a bankrupt who has 
been taken in execution under the Bankruptcy 
Act 1849, s. 267, after he has remained 
in prison for twelve months. Me JBarmhaw, 

2 Bank. & Ins. E, 88. [783 (1). 

3. Where a bankrupt’s certificate was sus- 

pended for two years without protection, with 
liberty, after he should have been in custody 
for three months at the suit of any creditor, 
to apply for his discharge and for protection, 
and the bankrupt, pending the two years, was 
taken in execution, and remained in prison 
for three months at the suit of a creditor, who 
had not proved under the estate : — Held, that 
the bankrupt was entitled to his discharge 
and protection under s. 112 of the Bankrupt 
Law Consolidation Act 1849. Mxp. 4’* Me 
Fell, 1 Bank. & Ins. E. 23. [783 (1). 

4. Where, on a suspension of the certificate, 
protection has been refused to the bankrupt 
for six months, and he has kept out of the 
way to avoid an arrest, the Court will take 
this into consideiation, and not discharge him 
at the expiiation of the time limited. Fxp. 
<5* Me Miles, 1 Bank. & Ins. E. 111. 

[783 (1). 

5. Where a bankrupt’s certificate is sus- 

pended, the commissioners have no such 
jurisdiction as to grant him protection from 
fresh debts. Grave v. Bishop, 11 Exch. 424 ; 
25L. L, Exch., 58. [783 (1), 

6. Where a bankrupt defends an action, 

but ultimately allows judgment to go against 
him by default, the Court will not necessarily 
refuse to grant him an order of discharge. 
Me Score, 1 H. E. 181. [792 (6). 

7. Where a trader is piessed to buy goods, 

and credit is given him on referenc^o which 
the seller accepts as satisfactory, the latter 
cannot oppose his discharge on the ground 
that he has incurred a debt without reasonable 
expectations of payment. Me Sater, 1 N. E. 
231. [794 (11). 

8. Ship and insurance brokers and emi- 
gration agents traded without capital, by 
purchasing ships and mortgaging them to the 
vendors and others, in expectation of being 
able to pay for them out of the profits of the 
voyages, and continued to do so after they 
had dishonoured bills of exchange. They also 
received passage money from emigrants, but 
weie unable to dispatch the ships for want 
of stores and provisions. Certificate suspended 
for three years, six months to be without 

i , ' irotection ; the certificate to be of the third 
■“ ^-class. Me Qrijffiths # MemomU, 2 Bank. & 
,.,E.116. ^ [799(8). 

adjudged bankrupt upon 1 ii* 



own petition. It appearing that his estate 
was insufficient to pay Bs. in the pound after 
payment of all expenses, a condition was 
annexed to the certificate, charging all future 
acquired estate with the deficit. No pro- 
ceedings to be taken in regard to such estate 
without leave of the Court, Me Boys, 1 Bank. 
& Ins. E. 76. [799 (II), 

10. The assignees of a bankrupt are at 

liberty to oppose the granting of the certificate 
without giving notice, although their opposi- 
tion is in respect of a complaint peculiar to 
themselves as individual creditors. Me Mowley, 
2 Bank. & Ins. E. 3. [80i (6). 

11. Certificate meeting adjourned for further 

consideration to a day certain: — Held, that a 
creditor who had proved his debt might, upon 
good cause shown, be let in to oppose at the 
adjourned meeting, notwithstanding he had 
not given the requisite notice of opposition 
until after the adjournment. Fxp, Ferris, Me 
MoHon, 1 Bank. & Ins. E. 45. [801 (6), 

12. And see Mxp. Fnderly, 5 Madd. 76; 

Exp. Bryant, 1 G. & J. 206. [806 (1), 

13. Semhle, no creditor of a certificated bank- 

rupt can apply for the bankrupt certificate to 
be recalled under the 203rd section of the 
Bankrupt Law Consolidation Act 1849, unless 
the creditor has proved his debt. Me Evam, 
Me Coohe, 1 W. R. 458. [806 (IS). 

A creditor applying, under the 203rd and 
207th sections of the Act, that the certificate 
of a bankrupt may be recalled, must show, in 
support of the application, not only an im- 
proper suppression of evidence or fact, but that 
if the evidence or fact had been known to the 
commissioner, the certificate would have been 
refused. Tb, 

14. An order, that a bankrupt, whose order 

of discharge has been refused, may appeal in 
forma pauperis, is irregular. Me Johnson, 3 
N. E. 655. [807 (10). 

15. A certificate under the Debtors’ Arrange- 

ment Act (7 & 8 Vxet, c, 70, s. 13) must 
ceitify the filing of the petition, and not 
merely that a resolution or agreement was 
duly asserted, etc., and approved and filed by 
the commissioner. Temple v. Sleiyh, 9 0, B. 
348. [807 (13). 

16. The creditors of A. having issued a fiat 

in bankruptcy against him, and having at the 
close of the proceedings under the fiat received 
notice by means of the examination of the 
bankrupt and others, that A. was only the 
agent of B. &: Co,, proceeded, nevertheless, to 
sign A.'s certificate -Held, that this was not 
an election by the creditors to treat A. as their 
sole debtor. Taylor v. Shepherd^ 1 Y. & Coll, 
271. [809 (15). 

P, 814, after par. (7), add references 23 
L. B., Ch. D., 285 ; 52 L. J., Oh., 440; 49 L, Z 
19; 31 W.R. 625, 

17. The 49 th section of the Bankruptcy Act. 
1869 (32 & 33 Viet,, c. 71), which enacts 
that “ an order of discharge shall not release 
the bankrupt from any debt or liability 
incurred by means of any fraud or breach of 
trust, is not confined to a fraud or breach ol 
trust committed by the bankrupt persohally. 
Therefore, where a debt has been incurred by 
one of several partners fox which the partner- 
ship is liable, and the partnership goes into 
liquidation under the Bankruptcy Act 1869, 
a partner who has receiv^ed hfs order m 
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ktliarge is not thereby released from such 
if it was incurred by fraud, though he 
•limself was innocent of such fraud. Cooper 
. Pfielmrd, 11 L. E.. Q. B. D., 351 ; 52 L. J., 
I B., 526 ; 48 L. T. 848 ; 31 W. B. 834. 

[81*? (12). 

1. To a declaration against husband and 
Mfo for a debt due from the wife before 

Aorture, the husband’s bankruptcy and 
t’ficate is a good plea. Carr v. Buiican, 6 
R. 466 ;1L,T.,N.S., 96. [818(1). 

2. In 1836 C, petitioned this Couit under 
4 Geo. 4, c. 57, and was dischaiged. In 1854 
iH was adjudicated a bankrupt, and obtained 

Is certificate: — Held, that the certificate in 

1 arikruptcy did not dischaige and satisfy the 
de»ts owing undertheiii&ohency. Be Claqett, 

2 Bank, & Ins. E. 101. [818 (1). 

3. ^ Service of notice of motion on the 

solicitor of the party to be afiected by the 
motion, where such person will not be 
poisonally affected by the order sought for, 
Jh sufficient. Mxxh Mgan, Me Meade, 2 Bank, 
fclns E.86. [825 (11). 

4. A misdescription of a bankrupt, in a 
petition filed by himself, renders the petition 
liable to be dismissed. Me llariry, 2 N. E. 

. . [^26 (7). 

5. bcrviCG of a petition on debtor residing 

abroad must be either personal, or the Court 
must be satisfied of the attempts made to serve 
It, according 1o the fourth part of the 70th 
SI ction of the Bankruptcy Act 1861. It must 
also be pr<wtd by affidavit. A memorandum 
omtecd, tinmgh purposing to bo signed by 
tte dobtr.r, of its receipt, will not be Mifficienl. 
Mi ^ Imiglmn, 3 N. ll. 293. [828 (14). 

(h Adpuniment of hearing of petition in 
hinkiuptiv can onlj be oblained bvp(titiun 
Hi btUikiiipUy, 2^e JJa)dij, 6 Madd 252 

« [831(10). 

7. Where a petition, and the affidavits in 

support of it, had been w^rongdy entitled, and 
t he |K‘tition had been amended undei an order 
the Court allowed the affidavits to be taken 
rf amemlcd. Bxwton, 3 , 

Be Bm. 578; 13 Jur. 297, 420; 18 L. J., i 

Bky, [351 ^IQ^^ 

8. ^gumre, whether the re-hearmg of a peti- 

tion in bankruptcy is a matter of right. Jim 
f 1 W. K. 9. [888 (17)/ 

9. When a bankruptcy petition is amended 

under an oider of the Court the judge has a 
discretion as to requiring the amendment to 

k « ™ f alteration 

is an imniateri.il one an affidavit will not be 

r 22 L. E„ Cb. B.; 

5.J ; 5- L. J., Ob., 5343 ; 4S L. T. 376 ; SI \7. E. 

,n A . [ 828 ( 14 ). 

10. An applioakon for leave to appeal fiorn 

of ! Justices in matters 

of bankruptcy cannot be made ex parte. Bxp 
Mosiyn, 1 W. E. 236. [866 (4) ^ 

Blouse of Srds 

trasW Where a 

■ * wants to appeal at the 

' ‘ the the division of 

'• J delayed, an appeal should not be 

teoothaged unless there is a very difficult 
1 1 law which it ^dSble 

Shotild settle. Map. 

30 L. B., OJn B., SSOfTl 
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I 12. I huvim often smd thnt the jurisdiction 
5 to give leave to appeal is given to be eikercised 
' Leave is to be given if the case is one of such 

, difficulty that the Court think it proper that 

it should be carried to the House of Lords 
We ought to protect the House of Lords from 
appeals on the construction of an Act of 
Parliament, where the construction of the 
Act of Parliament is tolerably plain. Ifedle?/ 
V. Medlety, 51 L. J., P. 977 ; 47 L. T. 559# Per 
Jessel, M. E., and Lindley, L. J. ^867 (2). 

13. If nothing new has been decided, leave 

appeal will not be given. Per Jessel, M. E. 

Miep. Mgide, Me Morrish, 22 L. E., Ch. B., 429 • 
52 L. J., Ch., 570 ; 48 L. T. 303 ; 31 W. E. 278’. 

[867 (2). 

14. In a proper case an adjudication of 

bankruptcy may be annulled upon an applica- 
tion made after the expiration of the time 
hmited for appealing from it. Section 10 of the 
Bankruptcy Act 18G9 has no application to 
an appeal from an adjudication, or to an 
application to annul it. Miep. Brown, Me 
JearoM (9 L. B., Oh., 304 ; 22 W, B. 602 : 30 
t J ? Bky., 105), explained ; 

B(cp, Wipq, Me Jolmmi (12 L. E., Ch. D., 905 • 
48 L. J. Bky. 119 ; 27 W. B. 804 ; 40 L. T. 528 ) 
“PR; 871 (103) distinguished. Mxp. Geisel 
Me Sfmger, 22 L. B., Ch. B., 436 ; 48 L. T. 405 ; 
31 W. R 2G4 ; 53 L, J„ Ch.,’ 349.’ [869 (2) ^ 

lo. Though as a general rule a re-hearing of 
^^a^krnptcy inatter ought not to be allowed 
after the expiration of the time limited for 
appealing from the order, yet, there being no 
time fixed by the Act or the rules for applying 
for a re-heaiing, the Court will on special 
^pounds allow a re-hearing when it is applied 
tor alter the expiration oi the time for appeal- 
ing, even when the application is to re-hear a 
tokruptcy petition which has been dismissed 

S29 : 52 

L. J., Oh., 5 J5 ; 48 L. T. 376 ; 31 W. E 373. 

SemMe, that an apjplioaiion for aiehearing 
should not be made ece parte, Ih. 

16. A petition to annul an adjudication 
may^bc presented by a creditor to the com- 
missioner, and it is sufficient if he appeal from 
the commissioner’s decision upon it within 
twenty-one days, although much more time 
may have elapsed since the adjudication. 
Bxp, Bean, 1 Be Q, M. & G. 486 ; 21 L. J., Bky. 

2d. [869 [71 

. “0 ®0“°® "lider 

r. 36 of ms intention to show cause against a 
bankiuptoy petition, and the petition is con- 
sequently heard in his absence, and the Court 
i -i!® adjudication, if the 

petitioning creditor desires to appeal against 
the refusal he must seive notice of the appeal 
on the debtor. Mxp. Wa/rhmg. Be W^leif, 
pt hj-* ^9 L. T. 243 ; 63 L. i' 

dob. [878 [18^ 

• ^ourt of App^l ha& 

jurisdiction to make an order for substituted! 
service of a notice of appeal, though no express 

-’oontInedt'Z 

SesuL1‘tt^b he 

when a was'made. 
^bate had been^nted of a will MeoS 
hy, the debtori^tfeW, tbit m cS S 
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charges of the trustee properly incurred, and 
the cost# of all parties of the application to 
annul and of the appeal, must be paid out of the 
estate, and that the executors must confirm all 
acts properly done by the trustee in the bank- 
ruptcy. JSxp. Geisel, Me Stanger, 22 L. E , Ch. 
B., 436 ; 48 B. T. 405 ; 31 W. K. 264 ; 53 L. 
Oh,, 349. [874 (14). 

1. Where the county court had refused to 
approve of resolutions for a scheme of settle- 
ment unde.iis. 28 of the Bankruptcy Act 1869, 
and the trustee appealed to the chief judge 
who reversed the older, and the Court of 
Appeal finally restored the order of the county 
couit judge, the trustee was allowed the costs 
of his application to the county court judge 
out of the assets, if any, but was ordered to 
pay the costs of the appeals to the chief judge 
and to the Court of Appeal. Misj? StT(i 7 vhri(l (fe^ 
Me Ilichmm, 32 W. K. 173 ; 25 L. R., Ch. 

266 ; 53 L. J., Ch., 323 ; 49 L. T. 638 

[874(14). 

2. The solicitors of the assignees o£ a bank- 

rupt had their bills of costs taxed in March 
1851 by the Registrar of the District Court of 
Bankruptcy at Birmingham. The taxation 
was made eas parte, without notice to the 
assignees. ^In Apiil 1S53 the assignees and 
several of the creditors applied to the Bistiict 
Couit for a re-taxation of the bills which had 
not been paid : — Held (reversing the de- 
cision of the Commission) that such^-e-taxation 
ought to he ordered. Whether the Registrar 
of the District Court had jurisdiction to tax 
the bills, gueere. Msep. Mateman, Me Bnrdury, 
1 Bky. & Ins. B. 235. [878 (20). 

3. On the examination of a bankrupt, he 
is^ hound^ to answer as to matters necessary 
within his knowledge, and which must, more 
or less, he in his lecollection; as, for instance, 
the disposal of his money, and the drawing 
of bills, notes, or cheques. And it is not 
sufficient for him to answer as to such matters, 
that he does not recollect, if he gives no rea- 
son for his want of recollection, nor any 
information by which the Court can pursue the 
investigation, and this applies as to questions 
upon minute points, or even to matters of in- 
tention 01’^ motive, if they aie necessary to the 
investigation. And an answer may be direct 
and fail, which is not satisfactory because not 
reasonable. Me Mradbury, 2 C. L. R 5S5. 

[ 8^1 ( 8 ). 

On an application by a bankrupt who has 
been committed for not answering fully, the 
Court will look to the whole of the examination 
set out in the warrant ; and the proper course 
is, therefore, to set out therein as much only 
as is necessary to show the relevancy and 
materiality of the questions, for not answering 
which he is committed, especially if they are 
such as, per se, might appear unimportant. 
And if, on looking to the whole of what is set 
out, the Court see that the question was 
material, and the answer was a mere denial 
of all recollection, without any reason or 
explanation, it will not be deemed full and 
satisfactory. 

The answer on which the bankrupt was com- 
mitted being that he could not recollect how 
3ae came to draw a certain cheque in a certain 

S * and the Court, from the whole examina- 
S tet Out in the warrant, perceiving that 
ibelaaoe of the inquiry was how he had 


disposed of the money, and that the name 
inserted in the cheque, and the object of in- 
serting it, were material on that point Held,, 
the committal valid. Ik 

4. A petition in bankruptcy having been 
presented against the prisoner in the D. 
County Court, the Court made an order that 
the publication of a notice of the petition in 
the Zmdon^ Gazette should be deemed service 
of the petition on the prisoner. The prisoner 
did not appear according to this notice, and 
there was no evidence that it had come to his* 
knowledge. The prisoner was ad]udicated 
bankiupt in his absence, and divers piocced- 
ings in the bankruptcy took place Subse- 
quently theieto thepiisoner was aiiested, and 
afterwards examined in court touciiing his 
aifairs by the trustee in the bankruptcy, and the 
result was that he was indicted and convicted 
for various offences under the Bankruptcy 
Act. On the trial, in proof of the publication 
of the order of the county couit in the Gazette, 
the file of the proceedings in the Bankruptcy 
Court was produced, containing a cutting from 
the Gazette of the adveitisement of the order 
of the county court and notice to appear : — 
Held, that this cutting from the Gazette was 
impropeily received as evidence of the publi- 
cation of the notice in the Zo7tdo7i Gazette, 
and that the conviction could not be sustained 
Meg, V. Zowe, 52 L. J , M. 0., 122 ; 48 L. T. 
768 ; 47 J. P. 535 j 15 Cox C. C. 286, 

[907 (8). 

5. The Court has no jiiiisdiction after a 

prosecution of the bankrupt to order the costs 
of the prosecution to be paid out of the Chief 
Registrar’s account, even though the bankrupt 
is convicted. The leave of the Court must be 
obtained for the prosecution before it is under- 
taken, or the 223rd section of the Act of 1861 
does not take effect, Mxp, Zaiis, Mt Ilirsch- 
ma7X, 2 N. R. 561. [908 (X2). 

6. Under the 223ra section of the Bank- 
ruptcy Act 1861, the costs of a piosecution 
sanctioned by the Commissioner were allowed 
to the assignees out of the Chief Registrar’s 
account. Exp, Simjthe, Me Tear, 5 N. B. 498. 

[908 (12). 

7. The adjudication under the Scotch 

Bankrupt Act, 54 Geo. 3, c, 137, operates as 
diligence for the creditois of the ancestor, so 
that it is unnecessary for them to take any 
proceeding under the stafc. of 1661, to give* 
them a preference over the creditois of the 
bankrupt heii. JBennet v. M^LaeMh}, 4 Bli. 
K S. 529, ^ [909 (6). 

^ 8. The Court will not annul an adjudica- 
tion, or order the advertisement in the Gmette 
to be stayed on the mere ground of an arrange- 
ment having been entered into with the 
creditors, subsequent to such adjudication. 
Me Jmwe, 1 Bank, k Ins. R. 154. [914 (8). 

9. The plaintiffs were creditors of the 
defendant on three bills of exchange, and, 
on his petitioning the Court ol Bankruptcy 
for protection under the arrangement clauses* 
of the Bankruptcy Act 1849, proved their 
debt. The defendant was afterwards adjudi- 
cated a bankrupt on the plaintiffs’ petition,, 
and the proceedings were adjourned into open 
couit: but the Bords Justices, on appeal,, 
reversed the ^order and remitted the case to 
the Commissioner, who thereupon ordered a 
fresh adjournment of the first sitting under 
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the petition, at which a proposal of the 
defendant was accepted by the statutory 
majority of his creditors, and a certificate 
of conformity granted under s. 221. Sub- 
sequently to proving their debt as above 
mentioned, the plaintiffs sued on the bills, 
and, after the granting of the above-men- 
tioned certificate, recovered judgments, on 
which they brought this action : — Held, that 
the certificate was as miioh a bar to an action 
on the judgments as it would be to an action 
on the debts for which the judgments were 
recovered. The proposal, as accepted, stipu- 
lated that an instalment of the composition 
should be paid in cash by a day certain, and 
the rest by notes secured by a bond. Some 
of the creditors, however, were paid in fall 
in cash : some were paid the first instalmeirt 
after the proper day ; and the bond was not 
simply to secure the notes, but was conditional 
to be void if proceedings in bankruptcy were 
taken. The composition was tendered to the 
plaintris in exact accordance with the pro- 
posal; and all the other creditors received 
it in full. No proceedings in bankruptcy 
could have been taken so as to avoid the 
bonds-— Held, that the arrangement had been 
cttmed out in conformity with the proposal, 
and that the informality in the bond did not 
aSect the certificate. Mml&r v. Mortlmere. 5 
H. % 186. ^ ^ [917 (4). 

J 0 mt ZiaMUtksl 1, A father and son ex- 
ecuted a joint ami several promissory note, 
to secure a debt due trom the son. Subse- 
quently, the son assigned all his property for 
the benefit of bis ci editors, and obtained 
from them a Kdtnscs but the deed contained 
m reservation on tlie part of the creditor of 
his light to ie< over from the falhei, what the 
son’s estate should bo msufiicieut to pay - 
Held, that the creditoi having released the 
son unconditionallv, the father was released 
also, Ahy;. i/rt/rey, lie Blalily, j Bank, k 
Ins. R. 65, [925 (Q) 

2 A statutory majority of the creditors 
of a debtor arranging under the 192nd section 
of the Bankruptcy Act 1801, obtained by 
including creditors who, unknown to the 
debtor, have received fiom a third person 
additional payments on account of theii debts 
m Older to induce them to assent, is not such 
a majoiity as v\ill bind a dissentient rainoiity 
undei that section ; and the execution of a 
deed of aiuingeinc nt, under such circum- 
stances% miscs no defence to an action for 
his debt bnmght by a dissentient creditor. 
IJmtmhff Puyh, I N. R. 239. [930 (17). 

8 The 1 92nd section of tlie Bankuii)tcv 
Act 1861 (21 & 25 Viet, o. 131), directs that 
a composition deed must be signed by “ three- 
fourths in table of the tieditois,” Proceed- 
outlawry being taken against a 
cwendaTit, he moved to set them aside on the 
^ound that he was protected by a deed under 
this section. The question in dmpute was 
whether the ^rthree-f mirths’* included secured 
aewel! as unsecured debts. The Court, uith- 
cither way, made the rule abso- 
proceedings in outlawry, 
iHwngrthe* parties to contest the validity 
T* s thought proper. Xim v. 

''''Q or compo.dilon by 'debtor wdth 
being merely an agree- I 
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ment to pay a certain sum in the pound at 
a future time, but passing no property, is 
not a deed within the 192nd section of the 
Bankruptcy Act 1861. Me Tregellas, 2 H. U 
fih im (4), 

5. Defendant, a bankrupt, with a view to 

getting the proceedings in bankruptcy an- 
nulled, arranged to pay a composition of 5^. 
in the pound to all his creditors, but promised 
an additional composition of 5,9. in the p^und 
to two of them, the plaintiff an^ another. 
For the purpose of securing that additional 
composition a bill was accepted by the de- 
fendant’s brother, and given to the plaintiff. 
That bill became oveidue, and the plaintiff 
was about to sue thereon, when the defendant 
mortgaged to him his policy of assurance, 
and covenanted to pay the premiums that 
became due on the policy. The first premium 
not having been paid the plaintiff declared 
for the amount, when the delenclant pleaded 
that the mortgage was given to the plaintiff 
in fraud ot the other creditors Held, on 
demiin-er, that the plea was an answer to 
the declaration, and that the plaintiff was not 
entitled to recover, &eere v. Mare, 2 H. E. 
284. [939 (1). 

6. Where a composition deed contains a 

covenant by a debtor to pay a composition 
to his creditors by instalments, the non-pet - 
fornmnee of such covenant, of itself, invali- 
dates the deed, although it be otherwise good 
under s. 198 of the IBankruptcy Act 1861. 
Me Lhwelhjn, 1 N. K. 230. [942 (1). 

7. Deed of eom])osition under the Bank** 
rnptcy Act 1861, s. 192, executed by the 
statutory majority in number and value of 
Cl editors, and made between the debtor of 
the one part, and “the several persons whose 
names and seals are hereunto respectively 
subsciibed and '•el,” etc., of the other part. 
Covdiant b'^ the debtoi vith the “said several 
persons pa dies beidc) ol the other part re- 
spcctiveh, their lespertive executois,” etc., 
tor payment ol a composition of 5^ in the 
pound. He\eral of the creclitois,— the plain- 
tiff amongst the number,— weie non-assenting 
c red itoi s Held (alhiming the Ooitrt of Bx- 
fhequer), that the deed was bad under s. 192, 
for that the non-assentmg creditors, who were 
neithei themsehes, noi by tiustees in. their 
behalf, paities to the deed, were unable to 
sue : whmofore the deed was not, upon the 
face of it, for the equal benefit of all the 

; CTeditors of the debtor Held, also, that, for 
the purpose of curing the inequality, it was 
an untenab’e proposition that the assenting 
creditois niight be taken to be trustees cove- 
nanting witli the debtor for the whole body 
of his creditors. Me^iUm v. JBroMwet, 5 
KB. 251, [947(5), 

Ai assignment, under s. 192 of 

the Bankruptcy Act 1861, executed prior to 
the adjudication of bankruptcy, but registeted 
subsequently, is a sufficient ground for <|» 
missing the petition, though adjudication m 
^ready made upon it. Jle aarie, 2 N. IK 

t,, [953 (si 

9. The mere production of the ,,registr$||’s 
certificate of the registration of a, deed Of 
assignment, with an affidavit of the bankrupt 
that the conditions of s. 192 of the Bankruptcy 
Act 1861 have been complied with 
necessarily , sufficient evidence to ; justify thq 
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Court ill dismissing a petition for adjudication. 
i»<? €hurc%, I N. II. 86. [952 (7). 

1. An execution having been levied by 

seizure and sale, and afterwaids a deed of 
composition entered into between the debtor 
and a trustee for his creditors, and registered, 
a judge’s order barring the trustee from bring- 
ing an action against the parties levying the 
execution was set aside, and an action oidered 
to be brought, JShclioU v. Mallet f, 1 N. E. 
869, [964 (2). 

2. Wheie a bankrupt, who has made a valid 

deed of airangement with his creditors, is 
arrested before he has obtained the certificate 
of registration of the deed, a superior Court 
will, after such registration, make an order 
for his release, where he is in custody under 
their process. Penhall v. LittMolm% 1 N. B. 
292. [956 (3). 

S, Trustees of a composition deed under the 
Bankruptcy Act of 1861, refusing to pay a 
sixspioious claim on the debtor’s estate, ordered 
to pay it, but allowed their costs out of the 
dividend due to the claimant. lie Wheeler^ 

2 H, B. 168, [981 (7). 

4. A deed, executed at 10 a.m. on December 
Srd, in pursuance of a resolution passed at 
a meeting of creditors on November 25 th, 
whereby a debtor assigns all his property to 
trustees for the benefit of his creditors, being 
such persons as would have been entitled to 
rank as credit ois in bankruptcy if he had 
been adjudicated bankrupt on a petition filed 
November 25th,” passes the property to the 
trustees, as against a judgment creditor, who 
signs judgment and issues execution at 11 30 
A.M. on December 3rd, and is not void for 
fraud under 13 Ehz., c. 5. Mvans v. Jo7ies, 

6 N. B, 95. [967 (3). 

5. A deed of trust, in the form prescribed 

by schedule B, of the Act, is a valid deed 
within the meaning of s. 192 of the Bankruptcy 
Act 1861. Amn,, 1 N. B, 309. [978 (13). 

The certificate of registration is sufficient 
jpHmd facie evidence that the teims of the 
Act have been complied with. Tb. 

6. The power given to the Court by s. 125, 
sub.-s. 12, of the Bankruptcy Act 1869, to I 
adjudge a debtor who has filed a liquidation 
petition a bankrupt, may be exercised even 
though no liquidation or composition resolu- 
tions have been passed by the creditors. Pxp, 
Walker^ Me M^Me^iry, 22 L. B„ Oh. D., 813 : 
52 L. J., Oh., 653 ; 48 L. T. 291 j 31 W. E. 419. 

[981 (4). 

7. A debtor filed a liquidation j)etition in 
August 1879. A receiver of his property was 
at once appointed, and injunctions were granted 
to restrain some of the creditors from pro 
ceeding against him for their debts. The 
first meeting of the creditors was held on the 
20th October 1879, when it was resolved to 
adjourn to the 15th December 1879, Similar 
resolutiohs for adjournment were passed again 
and again, the meeting being ultimately, on 
the 15th November 1$82, adjourned to the 
28th March 18SB. No resolutions for liquida- 
1|qn by arrangement or composition were 

: . dn JanuaxT 1883 two of the creditors 

. applied to the Court of Bankruptcy by motion, 

I df s. 125 of the Bankruptcy 

[ te an adjudication of bankruptcy 

; *W>tor. At the adj outned mooting 




on the 28tii March 1883, the creditors resolved 
that it was inexpedient in the interests of the 
creditors that any further proceedings should 
be taken under the petition, and that applica- 
tion should be made to the Court to discharge 
the receiver, and dismiss the petition, or stay 
all fuither proceedings under it. The registrar, 
on the Srd May, made an adjudication. The 
debtor appealed, and on the hearing of the 
appeal an offer was made by a friend of bis 
to pay the debts of the two creditors in full 
and to provide for their costs of the application, 
the payment to be made by the friend out of 
his own moneys, and an undertaking being 
given by him that neither directly nor 
indirectly should the payment be made out 
of the debtor’s assets Held, that, notwith- 
standing the resolution of the 2Bth March, 
and having regard to the fact that the receiver 
had not been discharged, the liquidation pro- 
ceedings were still pendiug, and that if the 
adjudication order was discharged, no other 
creditor would be injured, for that the Court 
would have jurisdiction to adjudicate the 
debtor a bankrupt on the application of any 
other creditor. The adjudication was accord- 
ingly discharged on the terms of payment 
proposed, and on the undertaking of the 
debtor to apply to the Court of Bankruptcy 
for leave to summon a fresh first meeting of 
the creditors. Mxp, 4' 24 L. B., 

Oh. D., 35; 48 L T. 921 ; 31 W. B. 873; 63 
L. J., Ch., 191. [981 (4). 

Held, that the Court had jurisdiction to 
order a fresh first meeting of the creditors 
under the petition, Jh. 

8. In a statement of ajffiairs produced by 

a debtor, he described some of his assets as 
the lease of a house No. 15, Motcombe Street, 
Belgrave Square, but in his petition described 
himself as of 165, Ferndale Bead, in the county 
of Suney, and on being examined admitted 
that he occasionally slept at Motcombe Street; 
— Held, that the description of the debtor was 
insufficient. JExp. PulbrooJi, Re IJm/i, 48 
L. T. 128. ^ [983 (6). 

9. There is no absolute rule that a debtor 

who has no assets cannot file a liquidation 
petition. Mxp, Hudson, Me Walton, 22 L. B., 
Cb. D., 773; 52 L. J., Ch,, 584; 47 L. T. 674; 
31 W. B. 372 [983 (7). 

P. 987, after par. (2), add 

Mmmination of Witnesses as to Property/ 
See Subdhision III. page 767. 

10. In a debtor’s statement of bis affairs 
presented to the first meeting of bis creditors 
under a liquidation petition under the Bank- 
ruptcy Act 1869, lie is bound only to show 
the state of bis affairs at the date ot the filing 
of the petition, and is not, therefore, bound 
to calculate interest on interest-bearing debts 
beyond that date. Mjojh Femims, Me Snmd, 
25 L. E., Ob. D., 338; SSL, J„ Oh., 645; 50 
L. T. 109; 32 W. B. 352, Beversing S. 0. 
no7n. JExp. Oxford {BlshopX Me Sneyd, 52 
L. L, Oh.. 724; 48 L, T, 616 ; 31 W, R. 675. 

tm ( 9 ). 

By a mortgage deed of an advowson* fhe 
mortgagor covenanted to pay the sum of 2,2001., 
part of the purchase money remaining on 
mortgage, at a speoified date, with interest 
at 5 per cent, if the same should remain mi'' 
paid at that date. The interest being in 
; amar, the mortgagee, on the ItA dtt|y 
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issued a wnt for the amount claimed tinder 
the inortgage deed, and upon the 29th July 
signed judgment for 2,286i 13s. ia. for debt 
interest, and costs. Upon the 14th November 
the mortgagor filed a liquidation petition 
tmiler winch composition resolutions were 
l^sed, and registered on the 6th January 
isbd. In the statement of affairs the mort- 
f“%-secured creditor 
for 2,31 (Z. 10s, 7d., for debt and interest at 

4 per cent., upon the judgment to the date 

of the petition._ A writ of sequestration was 
is^bued at the instance of the mortgagee on 
the *,7th Janumy l&83,and on the 15th March 
tollowi^ng, the bishop was absolutely restrained 
from taking any farther proceedings there- 
srtf^h *^*'^*' sufficiently 

statement 

+ba mistake inserted the amount of 

the debt due by him to one of his creditors as 
ihJ being really 17Z. ISs. Held, 

tte the creditor was not bound by composi- 

passed by^the 
which he did not 

5 n ' 7n/^’'roK 23 L. JR., 

31 W. li. 802. rggy ,gv° ’ 

t/t references 52 

4-^?; 48 U T. 16; 31 W. E. 283. 

“® statement of affairs produced by a 

showd thi“c ® iiicifation petitfon, 

stioweil tliat hi8 debts atnomittKl to 2 ^5002 

rime '^teddo^s al Th^ 

flist meeting resolv«i to accept a composition 

mont1;Srti’fi^''"”'\^°>° Mitldn one 

^il ulHmff ^‘‘^''’tnition oi the lesolurions, 
but witlumt any seemity. Tlic'se lesohitions 
were subscqiienily oontiuriod. A ludn^nt 

nfS ft log.stiationl- 

Ildd, that the |>roceo(ii!jgrg itv ere irreguk and i 

baung been hmk fide 
m the interest of the tieditors, one-ht not to 
be registererl Pulhrool^Jfeiiy^:^ 

4-4 1, i4o* r99l V4l 

F¥''® c i'' “ ''mall amount of aVets, 

mwMoL ?.m "I composition 

resomtSons a-ie not an abuse of process of 

Court, the question to be decided is whethm 
the creditors, in accepting the compoStion 
offe^, have acted in theStmett 

tn 1 ^^® merely with a view 

There is no hard and fast line as to the 
roeSttlnf ““y accepted, 

4. The creditors of a debtor whose debts 

“Ite fl’f- r*' whote s 

\t- re only resolved to aeoenf- « 

' t Aiiich ^\as to be secured by one of tim 
■ W wi O', the resoll i 
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Me Soiins, 22 L. E., Oh. D., 778; 47 L T R 7 R- 
31 W. E. 442. Keversing 47 L T. L? ' ® ’ 


drthrhay-n'^ “ tatient cre“ 
mf of « ® to the small 

' have the resolutions 

have been passed solely in the in- 

t that they were Z. 

prooQte.of 'the Oourt, atd that 
ought not toher^tpted,- Jtm^ 

* I ,3 „ S' ^ i } 


r Held, that resolutions accepting a oomm'si- 

lhe“deb ^ to be mgSed 
; Af fb?* but the payment 

of the composition being secured by a thiid 
* person, dfy, 

; hearing of an application to 

^ register liquidation resolutions, no one ^as a 
s locus stmidi to be heard in opiassition bui 

' f ‘?f‘'^tor who has previously prwed a debt 

in the mode prescribed by the lules. Apeison 

who claims to be a creditor, and in that 
character to oppose the legistration, cannot 
when he comes before the 
iBaistrar to oppose. If ho has not previouslT 
proved a debt he cannot be heard: Aaw. | 
Me Magstei*^ 24 L. E., Ch. D., 477* 49 T. 9’ 
272 ; 32 W. E. 215 ; 53 L. J., Oh., 124 

c A f . , [993 (2). 

6. A tiustee can he appointed by the Wedi- 
tors under a liquidation petition, though more 
than six months have elapsed since the filino- 
of the petition Exi).Fennmg,Me WiUotiand 

^5^; ss l I 

discussed. Sixp. Credit 
Co., Me MIoITennj, 24 L. B., Ch. D , 35.3 ■ 49 L T 
385; 32 W. B 47 I 53 L J.,’ch . lei! [99^(5). 

Ue last clause of snb-s. 7 of s. 125 relies 

twlft appointment of a 

trustee under a liquidation after he has been 
appointed, and does not impose on tho making 
limitation similar to 
f: 6 1 "! imposed on the making 
an adjtidicalion of bankruptcy, viz., that 
lion Ijmikrnptey on which the adjuffiol- 
mnntli^‘hT^®'\r“'’' oooaried within six 

bales IS, n, lead (oqrthei with s. 126 ol tho 
hankinpteyAcf 1 869 (32 & 33 Tiot., c. 71), is 
that IP composition proceedings under s 126 
a secure , 1 cieditor, who proves for thAbaiaao- 

vabiA^Af deducting the assessed 

vafoo of his security, and afterwards realises 

*° 4*^° <4el>tor any 
s-urplus realised above the assessed value, after 
allowing interest upon the assessed value from 
tlie assessment until the realisation. SoeuZ 
Ctnerale de Paru v, Geen, 8 L. E., Ann Cas 
I 606 ; 32 W. E. 97; 40 L. f. 570 ; SSZ^J.. Ch.’ 

r997 TT'l ^ 

• ?■/ mortgage to a building society nro- 

intertst^on Um P'®™um Md 

interest on the advance, should be paid in 

equal monthly instalments during a term of 

twelve years, and that each monthly iSal- 

ment, -when paid, should be applied (1) in 

pajment ; (2) in payment of the premium till 
discharged;^ and (?) « 
payment of the pnncipal. Two years after 

filed^a*D’*“'i mortgage, the" mortgagor 
filed a liquidation petition, and the soffieSir 

totffi^^fmlf ?''°^f « liquidation for tito 
whfoh^ms?lfs monthly instalmenife 
rmmmi- i? *1^6 deed, less tlife 

as reliwAS ?l!™’^®'4hesumola^^^ ' '• 
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PUUms, 22 L. B., Ch. D., 450 ; 48 L. T. 293 ; 
31 W. m 281. [99T (7). 

1. In 1868 G. fraudulently obtained money 
from E. for investment, and appropriated it to 
Ms own use. In 1870 be gave E. promissory 
notes for tbe amount, upon wMch he paid 
interest from 1870 till 1879. In 1879 be bled 
a liquidation petition, and a trustee was ap- 
pointed. Pending the liquidation proceedings, 
E. bfougbt an action to recover the money : — 
Held, thal the acceptance of the piomissory 
notes and me interest had not changed the 
original character of the debt or substituted 
for it a simple contract debt. Boss v. Gut-^ 
teridge, 52 L. J., Ch., 280 ; 48 L. T. 117. 

[998 ( 9 ). 

A creditor is entitled to take proceedings 
and recover judgment against a liquidating 
debtor for a debt incurred by means of fraud 
while the liquidation proceedings are pending, 
although the judgment cannot be enforced 
until the debtor obtains his discharge. Ih. 

2. The creditors of a bankrupt, at a meet- 

ing held pursuant to s. 28 of the Bankruptcy 
Act 1869, passed resolutions for the payment 
of the costs incurred in the bankruptcy pro- 
ceedings ; for the acceptance of a composition 
of 2s. M. in the pound ; and for the annul- 
ment of the bankiuptcy upon such payments 
being made. The bankrupt’s father was the 
principal creditor. There were no assets. 
The confirmation of the resolutions was op- 
posed, and the County Court judge refused to 
sign them, considering that they had been 
passed out of sympathy with the debtor, and 
not d(md fide in the interests of the ciedi- 
tois: — Held, upon appeal, that the motive 
of acceptance was a legitimate one, piovided 
it did not injure any one else, and as there was 
no probability of the ci editors getting more 
than 2s. 6d. in the pound out of the estate, 
the resolutions ought to be confirmed and 
registered. Bosj}. Mio7man, Be Tamli/% 48 
li. T. 913. [1006 (2). 

3, In giving its approval to resolutions for 

a scheme of settlement under s. 28 of the 
Bankruptcy Act 1869, the Court will consider 
not only the pecuniary interests of the credi- 
tors, but the whole of the circumstances, and 
if there are any grounds for suspecting that 
any discreditable transactions have taken 
place, though there is no proof of fraud, the 
Court will not approve resolutions which would 
have the effect of preventing a full investiga- 
tion. Tbe functions of tbe Court in this 
respect are different under s. 28 from those 
under ss. 125, 126. Ag?. Stram’bndqe^ Me 
Miclmm, 32 W. E. 173 ; 25 L. E., Ch. B., 266 ; 
53 L. J., Ch., 323 ; 49 H. T. 638. [1006 (2). 

The notice of meeting for the purpose of 
approving of a scheme under s, 28 should state 
clearly and fairly the natoe of the proposals 
to be brought forward. Ih 

4. When a bankruptcy has been annulled 
under the Bankruptcy Act 1869, s. 28, and a 
scheme of arrangement of the bankrupt’s 
affairs has been approved of by the Court, 
the bankrupt^ is dipharged from his debts, 
and no action is maintainable against him in 
respect of any debt provable under the hank- 
rfiptoy. Gm&g v. Jeffries, 11 L. E., Q. B. D., 

t 62 B. J., Q. B., 601; 48 B. T. 699. 
i|ng 52 B. d., Q, B., 116; 31 W, E. 381. 

, [ 1006 ( 6 ). 




Jiirisdlotian of Insolvemg Court or €ou?ifg 
Court.'] 5. Where an insolvent has been 
heard before the judge of a County Court, 
and discharged by Mm under s. 10 of stat 
10 & 11 Viet., c. 103, the Court for Belief of 
Insolvent Debtors has no jurisdiction to make 
an order for the re-heaiing of the case, under 
s. 96 of stat. 1 & 2 Viet , c. 110. Be CMburn, 
16 Jur. 859; 21 L. J., Q. B., 379. [1009 (5). 

SetitbJe, that the judge of the County Couit 
has power to re-hear the case, under s. 10 of 
stat. 10 & 11 Viet., c. 102. Ih 

6. The judge of a County Court has power 

to order the re-hearing of an insolvent’s peti- 
tion, under 1 & 2 Viet., c. 110, s. 96, and 10 
& 11 Vict., c. 102, s. 10 ; and if the insolvent 
neglects to appear at such re-hearing, he may 
issue his warrant to apprehend him. Beg. v. 
Bowling, 1 C. B. E. 539. [1009 (5). 

7. Under 10 & 11 Viet., c. 102, s. 10, the 

Insolvent Court in London has authority to 
make an order of reference to a County Court 
in the matter of an insolvent, where the pro- 
ceedings in insolvency have originated in a 
creditor’s petition as well as where they have 
originated in a petition by the insolvent. 
Beg. V. Judge of the County Court of Torlt, 
Bxp. Greenwoode, 6 W. E. 102; 27 B. J., Q.B.* 
28 ; 22 Jur. 12. [1009 (5). 

8. Motion by an assignee for a mandamus 
to the Insolvent Debtors Court in London, to 
examine an insolvent, under stat. 1 & 2 Vict,, 
c. 110, s. 98. The insolvency had taken place, 
and the petition exhibited, in 1839, more tban 
twenty miles from London, and within the 
district subsequently assigned to the Somerset 
County Court. The original adjudication had 

i been made by a Commissioner on circuit ; and 
stat 10 & 11 Vict., c. 102, had since passed, 
which abolishes the circuit, and prospectively 
gives jurisdiction to the County Courts in oases 
arising within their respective districts at the 
distance of more than twenty miles from Lon- 
don : — Held, that the Insolvent Debtors Court 
in London was tbe proper jurisdiction. Be 
Wilcox, 13 Q. B. Eep. 666. [1009 (5). 

9. T. assigned certain life policies to W., 

and covenanted to pay the premiums. Shortly 
aftcrwaids he was adjudicated a bankrupt, 
and obtained his certificate. He then ceased 
to trade. Subsequently two premiums became 
due, and were paid by W., who sued T. for the 
amount, and obtained judgment. T. then 
petitioned this Court under the EroteOtion 
Statutes as a non-trader, Se7nMe, the contract 
to pay being entered into during the trading 
of T., the debt arising upon the contract con- 
stituted Mm a trader. Be Tucker, 2 Bank. & 
Ins. E. 153. [1009 (10). 

Adjudication. In what Cases.]^ 10^ Where 
the sum for wliich an insolvent is arrested is 
partly fictitious, to raise the debt above 201, 
the Court has no jurisdiction, although a second 
creditor has lodged a detainer. Me 'WMs, 1 
Bank. & Ins. E. 6. [1009 (10). 

11, Where an insolvent is out of custody on 

bail, until the day of hearing, and a discharge 
is lodged at the prison, in the interval, By the 
detaining creditor, the Court has no power to 
make an adjudication. Be Smith, 1 Bank. & 
ins. B. 209. [1009 (10). 

12. Where an insolvent has been dkeharged 
but of custody by Ms detaining orator, the 
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Coittt has »o power to adjudicate. jRe Jejfrks, 
1 Bank, k Ins. E. 191. [1000 (10). 

1. Att insolvent who is in custody for 

damages recovered in an action brought 
against himself and wife for slander com- 
mitted by the wife is in custody within the 
meaning of the 78th section of 1 & 2 Viet., c. 
110, and the plaintiff in such action is entitled 
to an adverse adjudication thereunder against 
such insolvent. Be BuelmiU, 1 Bank, k Ins. 
E. 270. [1009(10). 

2. Where a petitioner for discharge, whose 

hearing was dxed for the 23rd January, 
was discharged by bis detaining creditor on 
the 21st of the same month Held, that the 
Court had no power to adjudicate SemUe^ 
the Court will adjudicate vhere the period 
between the lodging of a discharge and the 
time appointed for the hearing does not 
exceed twenty-four hours. Be Urban 2 Bank, 
k Ins. E. 32. [1009 (lO). 

3. Where an insolvent, who has obtained 

his final order, contracts fresh debts:— -B eld, 
that he cannot afterwards file a second petition' 
under the Protection Statutes. Be Sbaw Be 
Zemef^ 2 Bank, k Ins. E. 126. [1009 (10). 

4. Km petition of A., a prisoner, purported 
to be subscribed by him in the prison in which 
he was confined, and attested there by his 
attorney. It was proved the petition was 
subscribed by the insolvent before the arrest 
was effected, and that his attorney was not 
then pies0nt:-Held, that the Couit had no 
mn&cliction, and the petition was dismissed. 
Be Ahrey, 2 Bank, k Ins. E. 136. 

m 1 . [1009(10). 

T., who had filed a pefilion under the 
Protectifn Statutes ap|hed for its dismissal, 
and suppoitM the apjilication bv p’odncino 
a consent in wuline, ^i^irncd by ‘each of Ins 
creditors;— Held, that there must ben idean 
and tho application icfu'-ed. Be TaHion 2 
J5(mk & In«. K rs. [1009 dOt’. 

fi. u. boing m enbtody upon an attacUmfnt 
lor coDfompt for the non-puiformance of a 
TOitioHlar act m a snlf between himselt and 
X., the latter lodged a distinct detainer and 
attachment for costs •-Hold, that the costs 
lodging of a detainer distinct 
lor contempt gave to 
tms Court juriscHctiou to hear the case, and 
adjudicate thereon so far as the debts vere 
a case of fiaud haiing 
been made against the insolvent, he having 
meived 100/. as to the consideration fof 
S afteiwards refuse d 

havmi posts in question 

having arisen on a claim in Chanceiy for 
hpocm performance, and the attachment in 
question being for non-peiformance of the 

•tets!E.6r 2 

j ^Aviendmni of Adjv^ieation.'] 7, A Com. 

_ ,',mi8sioner in insolvency adindieated that a 
■.pnsoner should be discharged forthwith eit- 
to a debt t>i U. fc, beteg 
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, the OommiKsioner had jmis.liction to alter 
the adjudication by inseitmg the tine amount 
of damages, bemgthe aggregate of that sum 
and the plaintiffs costs in the action. SembU 
tlmt the oiiginal adjudication was void. It'. 
Meher, 4 W. E. 667. [1009 (10), 

^ JDewriptwn of Insolvent,’] 8. Where an 
insolvent had disposed of Ms business shortly 
before petitioning the Court, but omitted to 
eiase his name from the piemises, and the 
business was carried on as usual 1)y the pui- 
chaser Held, that the desciiption as “lately 
ot that place ” was sufficient. Be Mower, l 
Bank. & Ins. E. 38. [1009 (10) 

9. Where an insolvent fails to desoribo 
himself of all the places where be has resided 
duniig the six months next immediately pre- 
cedmg the date of his petition, the petition 
V 111 be dismissed. Be Bennett, 2 Bank. & Ins 
. [1009 (10), 

^10. The msohent had desciibed himself in 
his petition and schedule as Ohiistian Ditford 
his real name being Christian Ditfoit, in which 
he had signed the said documents Held, 
that the Oouit could not enteitain the petition. 
Be Bitfort, 2 Bank. & Ins. E. 05. 

11 ttn .V [1009(10). 

11. Where an insolvent, a diiector of an 
abortive gold mining company, had been 
desenbed m the prospectus, by mistake, as 
of Sydenham, ’ his real le.sidence being 
Laooy Terrace, Newingt(,n, and where the 
oaoes of a friend had been utod as an address 
tor bubinesB and other letters Held, that he 
must describe himself as of both places, and 
mutt re-advcitise. Be Dunbar, 1 Bank. & Ins. 

, [ 1009 ( 10 ), 

for protection, bad 
.ifccpted bills which wcie directed to him 

then*’ Tic bad never resided 

then , and the place was nut mentioned in hito 
discuptioD. One of tlie bills became due 
wil mi SIX months of the date of his petition: 

luid, tjiat the debciipiiun in the petition 
uas sufficient. Secondly, that the description 
m the schedule was defective, and the insolvent 
was oidered to re-advertise. Be Aeret 2 

[^^^9 (IB). 

13, v\ here an insolvent petitions the Court 
as a tiader, but omits to describe himself as 
such in hm petition, it will be dismissed. Be 
1 Bank. & Ins. E. 189. [1009 (10). 

T-Ti I insolvent petitions the Court 
name, giving bis real name as 
an ahas, his petition will be dismissed. Be 

15. Where an insolvent fails to describe 
^ business occupation 

the Cum t will dismiss the petition. Be Ibrae 

^ ( 10 ). 

insolvent had described hflm- 
self in an agreement with bis opposing creditor 
fLf T. and It appeared in evidence 

that beyond one transaction for a relation he 
bfi engaged in that capacity, and 

such •— ^ the, world as 
^ 1 ^description aa an 

snfficieni Be 

M7jere, l Bank, k Ine. E. 284. ^ ,[iC|0|a|).; ^ ^ ? 
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1 The insolvent described himself as a 
mmng$T to an insurance company. He bad 
been engaged in that capacity by two insur- 
ance companies, but he had nc)t described 
himself ^ specifically of either Held, the 
description was insufficient, and petition dis- 
misseci. Me Mevan, 2 Bank. & Ins. B. 76. 

[1000 (10). 

% Where an insolvent fails to describe 
hiiMelf as of all the places where he has 
resided during the six months immediately 
precedin^he filing of his petition, the petition 
will be dismissed. Me Pearce, 2 Bank. & Ins. 
B. 17. [1009 (10). 

^3. Where an insolvent fails to desciibe 
himself as of all the businesses he has followed 
dining his six months’ residence within the 
jurisdiction of the Court, the petition will be 
dismissed. Me Green, 2 Bank. & Ins. E. 155. 

[1009 (10). 

4. The insolvent had described himself 
as a gasfitter, and as a gasfitter to the 
Italian Opera, he had acted in the same 
capacity to the Sadler’s Wells Theatre Held, 
that his description which omitted his engage- 
ments with the theatre was sufficient. He 
had let lodgings upon one occasion to one 
person, and a debt was owing to the estate 
on that account: — Held, that he was not a 
lodging-house keeper. He had petitioned 
as John Drake Palmer the younger, but his 
signature at the foot of the petition omitted 
the words “the Younger Held, that the 
signature was sufficient. Me Palmer, 2 Bank 
& Ins. E. 92. [1009 (10). 

Me^iiencer^ 5. Section 6 of 10 & 11 Viet., 
o, 102, gives to the Court for Eelief of Insol- 
vent Debtors jurisdiction in all cases in which 
the insolvent shall have resided for six calendar 
months next immediately preceding the time 
of filing his petition, within any parish, the 
distance whereof, as measured by the nearest 
highway from the General Post Office in London 
to the parish church of such parish, shall not 
exceed the distance of twenty miles. W., a 
butler to a gentleman who had establishments 
both within and without the jurisdiction, had 
msided at each during the six months Held, 
insufficient to constitute a residence under 
the provisions of the Act, and the petition was 
dismissed. Me Whiitingham, 1 Bank. & Ins. 
B, 44. [1009 (10). 

6, M., who had been travelling on the 
continent for a period of eighteen months, 
returned to England, and, five weeks after- 
wards, applied for leave to file a petition 
under s. 8 of 10 & 11 Yict., c. 102 : -Held, that 
he was not entitled to petition under that 
section, and the application was refused. Me 
Mielml, 2 Bank* & Ins. E. 111. [1009 (10). 

7. W.,^ who occupied lodgings without the 
jurisdiction of this Court, having left them 
for a fortnight during the six months im- 
mediately preceding the data of his petition 
to visit a daughter, who resided within the 
jurisdiction, petitioned, under s. 8 of 10 
^11 Viet, a 102, as a non-resident :“^Held, 
t^at the visit to the daughter constituted no 
i:pt 9 OTption of residence, and petition dis- 

I ;;in|ssetb Ms 1 Bank. & Ins. E. 148. 

[1009(10), 

, . . ' ,8. -TO an insolvent resides within a 
distance whereof, as measured by 


the nearest highway from the General ro«.t 
Office in London to the parish church of such 
parish, exceeds twenty miles, this Court has 
no juiisdiction. Me MMen, 1 Bank. & Ins 
B. 216. [1009 (10) 

Ammmt of Melts.'] 9. In estimating the 
amount of a trader’s debts, upon an application 
for protection, those owing under a former 
insolvency must be included. Me Taft, 1 
Bank. & Ins. E. 6 [1009 (10) 

10. Where an insolvent has been dischat ged 
under the 1 & 2 Vict. c. 110, and subsequently 
petitions under the Protection Statutes as a 
tiader owing less than 300Z., in estimating the 
amount of his debts, those owing under the 
fiist insolvency will not be taken into con- 
sideration. Me IXarrod, 2 Bank. Sc Ins. E. 71. 

[1009 (10). 

11. In estimating the amount of a trader’s 
debts under the Protection Statutes, debts 
owing to mortgage creditors must be included 
Me CocMe, 2 Bank. & Ins. E. 93. [1009 (10). 

12. In estimating the amount of a trader’s 

debts, those due to moitgage creditors must 
be included. Me llarmer, 1 Bank. &: Ins, II. 
10. [1009 (10). 

13. Wheie a petitioner for protection is an 
unceitificated bankrupt, in estimating the 
amount of his debts, those owing under the 
bankruptcy must be included. Me N'ereeamh, 

1 Bank, k Ins. E. 6. [1009 (10). 

14. B., whose petition under the Piotection 
Act had been adjourned sUe die, conti acted 
fresh debts, and was aricsted in consequence: 
— Held, that he was not entitled to inseit in 
his new petition, under 1 & 2 Vict , c. 110, the 
debts he had scheduled under his former ap- 
plication. Me Blyth, 1 Bank, k Ins. B. 253. 

[1009 (10). 

15. In estimating the amount of a trader’s 
debts under the protection statutes, debts 
owing in former insolvencies, under 1 & 2 
Vict. c. 110, will not be taken into consideration. 
Me Archer, 2 Bank, k Ins. E. 20. 

[1009 (10). 

16. Where an insolvent is a certificated 

bankrupt, in estimating the amount of his 
debts under the protection statutes, those 
owing at the time of the bankiuptcy will i];ot 
be included. Me Whitfield, 1 Bank, k Ins. B. 
190. [1009 (10). 

17. Where an insolvent petitions the Ooert 

under the protection statutes, and no final 
order is granted, the Court will not permit 
him to insert the debts in a subsequent petition 
under the prison statutes. Me Holmes, 1 Bank. 
k Ins. B. 252. [1009 (10), 

18. Where, in order to give jurisdiction to 

the County Courts, a portion of a debt has 
been abandoned, under s 63 of 9 10 VIcfcT 

c, 95, in estimating the amount of a petitioner^ 
debts under the Protection Statutes, the resi- 
due only will be taken into consideration. Me 
Miehardson, 2 Bank, k Ins, B. 12. * 

[1009 < 10 ). 

19. The acceptation of a smaller kim in 

satisfaction of a greater sum, constitutes no j 
legal disolrarge of a debt? infW- 

mating the amount of an insolvent’s liabUxties, 
the difference will he takefi into 

Me 1 Bank. ^ Ins* B* 184 ^ ^ n i ^ ! 

20. Where several of ’the creditors Of an 





8180 BANKEUPTCY. [Abdenda. 


infolvent had accepted a composition in 
satisfaction of their debts, and had signed 
receipts and an agreement accordinglj’’ : — 
Held, as no release under seal had been ex- 
ociited, the difference between the composition 
paid and the amount of Ihe debts oiiginally 
owing must be taken into consideration in 
estimating the insolvent’s liabilities, and, as 
the ivhole exceeded SOOZ., the petition was 
dismissed. Me Chance^ 2 Bank. & Ins. B. 17. 

[1009 (10). 

A. petitioned the County Court lor pro- 
t£ction iroin process under the 5 & 6 Tict., c. 
116, as a trader owing debts amounting in the 
whole to less than 300/. It appeared that he 
had previously presented a similar petition, 
and obtained a final cider for protection, and 
that the debts specified in the schedule to 
the former petition were still unpaid. The 
whole amount of the debts stated in both the 
schedules exceeded 300/. The judge decided 
that he was entitled to protection as a trader 
owing debts amounting in the whole to less 
than 300/. ; — Held, that (assuming the decision 
to be erroneous), a prohibition could not be 
granted, as this was a question which the 
judge had Jurisdiction to determine. Me 
Mtymen, 21 L J., Q, B., 10. [1009 (10). 

0iesre , whether the decision was erroneous. 

IF/ia maf/ Ojfjpose,'] S. Where a creditor 
<mdcavoiirs to make terms for himself, and 
threatens an opposition unless those terms 
nm compliid with, the Conit will not permit 
Inm to oppose. Me Mmid, 2 Bank, k Ins. II. 
13, B, 1*. Me Penfold, 1 Bank. & Ins. K. 220. 

[1009(10). 

d. U here a creditor threatens an insohent 
with an opptisitioii nnicss his debt he renewed 
tiie Cmnt will not permit such creditor to 
be heard. Me Matty, 2 Bank. & Ins, B. 17. 

i , [1009(10). 

4. H., a creditor, having visittd the iusol- 
veni in piison in order to effect asciflement 
of his debt, and having threatened to oppose 
unless his terms were complied with, it wus 
Objected at the hearing that H. ought not 
to be permitted to opjiose :-~~neld, that this 
Court had no riglit to refuse his evidence, 
and he having made out a case against the 
mmhent, the Court ordered a remand at his 
smt Me Uatf, 2 Bank, k Ins. E. 1J3. 

r mi . , [1009(10). 

o. Iho insolvent, in conjunction with two 
Others, established a loan society, and after- I 
wards received from Ms partners \aiious sums 
to advance to borrowers, which he appropriated 
to Ms own use. The fraud being discovered, 
and Ms partners fearing to be unable to 
recover outstanding loans without his assist- 
^ce, an arrangement was come to by which 
Ms interest in the funds of the society w’^as 
to be retoxned by his partners, and the anm 
aTOro^ated repaid by instalments. Ihe in- 
WJvep was afterwards employed by the 
tliree instalments, in pnr- 
the araoment. Subsequently, some 

disoovwed, ho was i 

being in , 

«^a»esW. HpngpetitionediaiisOW ' 

1 partners tm the i 
file .creditors i 

^ . not waiTed their right to complain qi the , * ' 


iraud by entering into 


^ -“T — — - ^arrangement with 
the insolvent, and that a good debt existed 
upon which to rest the opposition. Me Ulph 
2 Bank. & Ins. E. 156. [1009 (10)1 ' 

6. A., who had obtained a judgment against 

the insolvent for 40/., assigned it to B., em- 
powering him in the name of A. to issue 
execution, proceed to outlawry, or otherwise 
as should be necessary for the recovery of 
the debt. Subsequently A. was declm-ed a 
bankrupt :~Held, that B. wras entitled, in 
the name of A., to oppose the in.^dvent Me 
Sorrell, 1 Bank, k Ins. E. 182. [1009 (10). 

7. General instructions to an attorney to 
defend an action, and to proceed against the 
plaintM as far as the law will allow, do not 
authorise him, without further communication 
with his client, to oppose the plaintiff on 
his healing under 1 & 2 Viet., c. 110 Me 
Lidletter, 1 Bank. & Ins. E. 283. 

[1009 (10). 

8. The Court wall not require a creditor 
to prove his debt for the purposes of an op- 
position, where the same is admitted in the 
schedule, and judgment obtained against the 
insolvent. Me Minds, 2 Bank, k Ins. E. 8. 

[1008 (10). 

9. Where a creditor fails to give notice 
of his opposition, according to the rules of 
court, he will not be admitted to oppose. Me 
Giddinys, 1 Bank. & Ins. E. 281. 

10. Vhere. an insolvent had inserted a 
society in his schedule as debtors who ap- 
peared to deny and to complain of such 
insertion Held, that creditors only could be 
heard, and opposition disallowed. Me Wear. 

2 Bank, k Ins. B. 13. [1009 (10). 

11. In 1^53 the insolvent w^as dischaigcd 
by the ^County Coiiit at Maidstone imW 
1 k 2 Vlct., c. 110, upon which occasion M. 
acted as his attorn(;\, and agreed to take 
Mm ihroiigh Ihe court for a specific sum. In 
1855 the insolvent filed a petition under the 
rroiection statutes, and inserted M. in his 
schedule as a creditor for a portion of the 
.sum before referred to. Upon the occasion 
of the first examination M. appeared to oppose 
when his opposition vwas olijectcd to, inter 
alia, that he had not complied with Eule III 
of the Couit respecting ihe taxation, etc of 

I Ms bill of costs :—Held, that inasmuch as the 
debt of M. arose out of a non-observance of 
one of the rules of court, the Court w^ould not 
permit him to oppose. Me StandisL 1 Bank 
k Ins. E. 94. [1009 (10), 

12. Where an insolvent had inserted in her 
schedule as creditors the several persons 
whose names appeared to a bill of exchange 
of which she was the acceptor that 

the holder only was entitled to oppose. Held, 
also, that his nght to appear did not extend 
appointed for the adjourned con- 
sideration of the final order, he not having 
appeared before. Me 0mm, 1 Bank, k Ins, K 

[1009 (10> 


Gfomrn of Ojypomimi,^ 18. Where m In- 
solvent comes before the Court upon m 
npplicafaon for protection under 28 of 
7 k 8 Viot., c. 96, the Court will take Into 
consideration all the circumstances of the 
molvency, the conduct of the petitioner* as 
the teolrteMoy* and ad- 
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judicate accordingly. Me Miller, 1 Bank, & 
Ins. B. m. [1009 (10). 

1. Where an insolvent comes before the 
Court on a friendly arrest, and there are no 
assets to be divided amongst creditors, the 
petition will be dismissed. Me Calt, 1 Bank. 
& Ins. E. 37. S. P. Me Bain, 1 Bank. & Ins. 
E. 64. Me Stafford, 1 Bank. & Ins. E. 249. 

[1009 (10). 

2. Jt is not an inflexible rule that the 

petition of an insolvent will be dismissed, 
where the Arrest is friendly, and there are 
no assets to he divided amongst the creditors. 
Be Jones, 1 Bank. & Ins. B. 3. [1009 (10), 

3. Where an insolvent is in an evident con- 

dition of embarrassment, and no case is 
proved against him, the Court will not dismiss 
the petition, although the arrest is friendly, 
and there are no assets to be divided amongst 
the creditors. Me Fisher, 1 Bank. & Ins. B. 
279. [1009 (10). 

4. Where it appears to the Court that the 

allegations of the petition are untrue, it will 
be dismissed. Me MideUnson, 1 Bank. & Ins. 
B. 181. [1009 (10). 

5. Where a bankrupt, not having sur- 
rendered, was afterwards arrested for the 
costs of the adjudication, and then petitioned 
the County Court under 1 & 2 Viet., c. 110; — 
Held, under s. 72, that the judge might ad- 
journ the hearing to some future day, of which 
notice should be given Held, also, that if 
the petition was presented in order to frustrate 
the control of the judge in bankruptcy, it 
might be sutfleient ground for dismissal, if 
the judge thinks fit. Me Monro, 6 W. B. 332 ; 

4 Jur., K S., 259. [1009 (10). 

6. The insolvent having contracted debts 
with two opposing creditors by means of fraud 
and false representations, the petition was dis- 
missed. Me King, 2 Bank. & Ins. B. 31. 

[1009 (10). 

7. 0., a petitioner for protection, having 
made false entries in his special balance 
sheet respecting the receipt and payment of 
a sum of money, the petition was dismissed. 
Me Coomhes, 2 Bank. & Ins. B. 79. [1009 (10). 

8. B., a petitioner for protection, having 

placed a phmton in the possession of a sister 
shortly before the filing of his petition, ac- 
counted for the fact by stating he had sold 
the same to her husband two years since* 
The Court, believing such statement to be a 
stratagem to defraud the creditors of their 
just rights, dismissed the petition. Me Ed- : 
wmrds, 2 Bank. & Ins. K. 74. [1009 (10). 

9. TOere a petitioner for protection parts 
with or charges property, except for the 
necessary support of himself and family, and 
the necessary expenses of his petition, or in 
the ordinary course of trade, within three 
months of the date of filing his petition, the 
petition will foe dismissed. Me Mall, 2 Bank, 

& Ins. B. 73. [1009 (10). 

10. Where an insolvent disposes of his estate 
to one creditor, and subsequently applies to 
the Court for protection against the rest, his 
case will be adjourned dm die. Me Orenmem, 

2 Bank. & Ins. E. 15. [1009 (10). ; 

11. Where an insolvent distributes his pro- ' 
p^rty, ^and shortly afterwards applies for : 
iptqtection, the Court wifi adjourn Ms case 

Me Soame, 2 Bank. & Ins. B. 14. 


[1009 (10). 


Tin. 


12. An insolvent who disposes of property 

within three months of the filing of his 
petition, has no lom(S standi under the pro- 
tection statutes. Me Thorne, 1 Bank. &: Ins, 
E. 185. [1009 (10). 

13. An insolvent who parts with property 
within three months of filing his petition, 
otherwise than for the necessary support of 
himself and family, and the necessary expenses 
of his petition, or in the ordinary course of 
trade, has no loeus standi under the Protection 
Statutes. Me Tame, 1 Bank. & Ins. B. 41. 

[1009 (10). 

14. Where an insolvent becomes security 

for other persons at a period when he is 
unable to pay his own debts, the Court will 
refuse an immediate protection. Me Malfe, % 
Bank. & Ins. B. 16. [1009 (10). 

15. K, having borrowed 60Z. for the purposes 

of his business, repaid the loan within three 
months of the date of his petition Held, 
the payment was within the meaning of the 
words, “ in the ordinary course of trade.” Me 
King, 2 Bank. & Ins. B. 96. [1009 (10). 

16. ^ The Court will not dismiss an insolvent's 

petition where an omission appears which is 
supplied by the schedule, unless fraud or 
collusion be intended. Me Smith, I Bank. & 
Ins. B. 219. CBJ09 (10). 

17. Where an insolvent wilfully omits a debt 

from his schedule, the Court will dismiss the 
petition, although the creditor omitted does 
not desire to oppose. Me Main, 1 Bank. Sc Ins. 
E. 250. [1009 (10). 

18. Where, in the statements set opposite 

to the debts in a schedule, an insolvent swears 
to facts which are manifestly nntrue, and it 
appears that the object in doing so was to 
mislead, the Court will either dismiss the 
petition or adjourn the case sine die. Me 
Carr, I Bank. Sc Ins. E. 210. [1009 (10). 

19. Where an insolvent had omitted to 
insert the holder of a negotiable instrument, 
given in respect of a debt in the schedule, on 
a rule obtained after the first examination 
and before the final order to show cause why, 
the schedule should not be amended by in- 
serting the name of the holder ;--Held, that 
the Comt had power to allow the amendment 
at any time before the making of the final 
order. Me Innes, 1 Bank. Sc Ins. B. 207, 

[1009 (10). 

20. X S.* one of the partners in a firm, 
before leaving England for America, placed 
in the care of the insolvent, the foreman in 
the business, his share of the partnership 
property, and agreed, in the event of his 
dying out of this country, or not being heard 
of, that the same should be given over to the 
insolvent. Upon these facts coming to the 
knowledge of T. S., the other partner, he 
stated to the insolvent that X S. had no right 
thus to dispose of the partnership property, 
and directed him not to allow anything to be 
removed from the premises, which direction 
he promised to observe. On the following 
day, during the absence of T. S., he sold, as he 
alleged, two lathes which had been broT%H 
into the firm by J. S., for 71 10^., which sum 
he subsequently paid over to T. S, On an 
action being brought by the fi,rm for the value 
of the lathes, the jury gave 201, in addition 
to the 71 IQs, already paid Held, the debt 
was contracted by a breach of trust, and thA 
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petition of tlie insolvent was adjonmed. Re 
2 Bank. & Ins. E. 62, [1009 (10). 

1. Where there has been a contest before 

a Jnry, and a motion afterwards to the Court 
on a legal point, the Court is disinclined to 
pronounce a defence vexatious ; but where the 
plaintijBf, by such defence, has been put to a 
considerable expense, and it appeals that the 
plea was founded in falsehood, the Court will 
adjudge the defence vexatious. Re CoucJman, 
I Bank. & Ins. B. 248, [1009 (10). 

2. Where an insolvent had vexatiously de- 

fended an action which had been bronght 
against Mm by his opposing creditor Held, 
to be no ground of complaint under the Pro- 
tection Statntes. Re Lmig, 1 Bank, & Ins, B. 
75. [1009 (10). 

3. A vexatious defence to an action is a 
ground of opposition to an insolvent under 
the protection statutes. Re Johi, 1 Bank. & 
Ins. E, 199, Re Ziddlelm, 1 Bank. 

[1009 (10). 

4. Where an insolvent is opposed on the 
ground of a breach of promise of marriage, 
this Court will not re-hear the case, but will 
estimate the length of the remand by con- 
sidering the situation in life of the parties to 
the action, and the amount of damages re- 
covered. Re Mole, 2 Bank, & Ins. B. 72. 

^ [1009 (10). 

6. Where an insolvent is indebted for costs 

in consequence of having brought an unsuc- 
cessful action, and it appears to the Court 
that the claim made was known by him to be 
unfounded, he will be held to have contracted 
a debt by means of false pretences, within 
the meaning oi s. 78 of 1 & 2 Yict„ e. 110. 
Me Xkimi, 1 Bank, k Ins. B. 119. 

^ [1009 (10). 

6. *TOere an insolvent had sold to his 

opposing creditoi the lease of jnemihes, con- 
cealing from him the fact that an action of 
ejectment was then pending against him by 
the lessor, and the opposing creditor was 
subsequently ejected from the premises in 
consequence, on act ion brought by the opposing 
creditor to recover damages for the fraud, 
fedgment was allowed to go by default, and 
damages were assessed at 130/., which con- 
stituted the opposing creditor’s debt ‘—Held, 
that the debt was within the meaning of the 
78th section of I k2 Viet., c. 110, as a debt 
contacted by fraud and false pretences, and 
the insolvent was remanded accordingly. Re 
Timm, 1 Bank, & Ins. B. 287. [1009 (10). 


. R^^diee m Opgiositmi.l 7. Although an 
insolvent fails to appear on the day appointed 
for his examination, the crcditois are entitled 
to wove their cases, and to call witnesses. 
Me Bemlnj^ 1 Bank, &Ins. E. 273. 

[1009(10). 

I , ^^tirt has no poumr to receive 

' opposition to a petitioner under 

!il/i 'I f rS froWon Statutes. Re Weight, 2 Bank. 

[1009(10), 

^ 'T ^ witor having been plaintiif in an 
ii.jf-;. i# recover money received on his 
r ‘ defendant pleaded by way of set- 

iff ^ Australia, ou account 

^ ‘ applied for a commission 

’ ‘ whereupon the plaWfL 
, Judge s order, admitted such payments 


the question only whether they could be 
charged against the plaintiff, under tfee agree- 
ment between the parties. A Judgment beino* 
recovered for the plaintiff, and the defendant 
becoming an insolvent Held, that the plain- 
tiff, as an opposing creditor, was not, by 
his admission in the action, precluded from 
inquiiing under the insolvency whether the 
payments so admitted had been in truth made 
by the insolvent, as, if not, assets mav exist 
applicable to a dividend. Re 3Ii/ers, 2 Bank. 
k Ins, B. 8. p009 (10). 

10. C., who had given a judge’s order in 

1847, for the payment of a sum of money, was 
arrested in 1853 for a balance then owing 
upon the same. In 1847 the detaining 
creditor's attorney was T., but in 1853 B. 
acted for him, and obtained a vested order 
against C. T. was inserted in the schedule as 
the attorney to the detaining creditor, and 
served with a copy of the cider for heaiing. 
The detaining creditor claimed notice for L. : — 
Held, the notice on T. was sufficient. Re 
Carter, 2 Bank, & Ins. B. 58. [1009 (10). 

11. B., at the desire of his opposing creditor, 

accepted a bill, “J. E. Baker k Son.” The 
son had no interest in the business, and the 
transaction was a solitary one:— Held, that 
the description which omitted J. 1. Baker & 
Son was sufficient. Re Balm, 1 Bank, k Ins. 
B* 273. [1009 (10). 


Bail^ 12, Where on any application on 
sureties the record in an action between 
the insolvent and his opposing creditor shows 
a clear case for remand, a discharge on bail 
will bo refused ; but where the record simply 
pipvcs the exitetence of a debt» and other 
evidence is necessary to bring the case within 
the penal piovisions of the Act, the Court 
will not go into further e\idence, but will 
grant an insolvent the privilege oi bail. Re 
West07i, 1 Bank, k Ins. B. 281. [1009 (10). 

13. Wheie an insolvent omits to file his 

books, the Court will refuse a discharge on 
bail, under s. 38 of 1 & 2 Viot,, c. 110. Re 
Barry, 1 Bank, k Ins. B. 254. [1009 (10). 

14. Where on an apjilication for a discharge 
on sureties no giound for a remand appears 

i on the face of the proceedings, the Court 
■will not receive evidence of an alleged offence, 
but will grant the indulgence of a discharge 
on bail. Re Broimi, 2 Bank. & Ins. B. 21. 

[1009 (10). 

15. Whore an insolvent applies to be dis- 

charged on bail until his ad]oinned hearing, 
the detaining creditor is entitled to oppose 
the application, although he did not appear 
on the occasion of the original hearins', Re 
Ruffell, 1 Bank, k Ins. B. 275. [1009 (10), 

16. Where an insolvent makes over his pro- 

perty to a particular creditor to secure his 
debt, this Court will not accept such creditpr 
as a surety for the insolvent under 1 & 2 
vict,, c. 110, s, SB. Re JIwUon, 2 Eanki & 
Ins. E. 155. [1009 (10^ 

17. Where an insolvent is ini36|)W(i;'ln. 
images recovered against him In aiiate^n 
for trespass and false imprisonment, apT the 
declaration shows a clear case for. remand, 
the Court will refuse an application to admit 

tn mil nri+i1 fVto, tj.. •r- v 


Abbenda.] 


BANKEUPTOr. 


1. A dispimrge on bail being clearlj^ given 

by s. of 1 & 2 Viet., c. 110, the Court will 
rafcber enlarge than curtail the privilege. 
Where, therefore, matters were shown in 
evidence against L., which the Court in- 
timated would be taken into consideration 
in giving judgment, on application the bail 
was enlarged, and the insolvent discharged 
until his adjourned hearing. Be Lyom, 1 
BaT^s. & Ins. E. 268. [1009 (10). 

2. M., having applied to be dischaiged on 

bail under s. 88 of 1 & 2 Viet., c. 110, was 
unable to appear through illness on the day 
appointed lor considering the application 
Hold, that the Couit could proceed in his 
absence, and the sureties being approved of, 
the application was granted. Me Maunliam, 
2 Bank. & Ins. E. 160, [1009 (10). 

3. Where an insolvent had been discharged 

from custody on finding two sufficient sureties, 
who had entered into a recognisance to the 
provisional assignee for his appearance ac- 
cording to the order for hearing. On a rule 
to show cause why the recognisance should 
not be estreated, the insolvent not having 
appeared:— Held, that his illness was a good 
answer to tho rule. Me Simons, 1 Bank. & Ins. 
E. 21. And see S. 0. Id. 4. [1009 (10). 

SemUe, the Court has no power to enforce 
sixch a rule after the insolvent has been dis- 
charged out of custody by his detaining 
creditor. Ih. 

Allowance.’] 4. A prisoner for debt who is 
entitled to be discharged under the Act for 
the Belief of Insolvent Debtors is not entitled 
by remaining in prison to allowances under 
53 Geo. 3, c. 113. Conill v. Hudson, 6 W. E. 
37 j 27 L. J., Q. B., 8 j 21 Jur, 1257. 

[1009 (10). 

5. Semhle, where a clear case of fraud is 

made against an insolvent, and he is remanded 
in consequence, the Court will refuse a rule 
nisi on the detaining creditors for an allow- 
ance under s. 86 of 1 & 2 Viet., o. 110. Me 
Zulie, 1 Bank. & Ins. E. 216. [1009 (10). 

6. Where an application is made to the 

Court for the Belief of Insolvent Debtors to 
appoint an assignee in a case which has been 
heard in a County Court, it must be accom- 
panied by a certificate from the judge that no 
similar application has been made to him by 
the person nominated, and been refused. Me 
Mmis, 1 Bank. & Ins, E, 36. [1010 (2). 

7. Where an insolvent gives an attorney a 

general authority to act for him, and he, 
without communicating with the insolvent, 
pleads to^an action which has been brought 
against him, the Court will hold the insolvent 
responsible for the consequences. Me Child, 
1 Bank. & Ins. K. 101. [1011 (6). 

8. E,, in consideration of past and future 
advances, by hill of sale, dated the 2Sth 
November 1850, assigned all his household 
goods, growing crops.. etc., to W,, with a 
proviso of defeasance if he should repay W* 
the sums advanced, and to be advanced, 
in all not exceeding 7002. and Interest thereon, 
on the 1st January 1851 ; but it v^as provided, 
that if default was made in payment on that 

• day, W. should have |>oSsession of all the 
; goods, etc., at his discretion should sell them, 
'aid should retain the proceeds in trust to 




pay himself the sums so due, and to pay 
the surplus, if any, to E. Default was made 
on the 1st January 1851, and on the 4th 
February W. took possession of the goods, etc. 
On the 23th February E. filed his petition 
under the 7 & 8 Vici., c. 96, and the plaintiffs 
were appointed assignees. On the 4th March 
W. sold the property included in the bill of 
sale : — ^Held, in an action brought by the 
assignees of E , that by this sale W. did not 
avail himself of the bill of sale within the 
meaning of the 7 & 8 Viet., c. 96, s. 21, and 
that the assignees were not entitled to recover 
the goods. 8mipso7t v. Wood, 7 Bxch. 349 : 

21 L. J., Fxch., 1.52. [1014 (2), 

9. A tenant being indebted to his landlord 
for rent, and being in insolvent circumstances, 
proposed to and executed to the defendant, 
in April 1850, a bill of sale of his fatming 
stock and furniture ; and in June 1851 peti- 
tioned the Insolvent Court for protection from 
process. The 7 & 8 Viet., c. 96, s. 19, after 
making void certain voluntary conveyances by 
parties in insolvent circumstances, provides 
that no such conveyance shall be deemed void 
if made prior to three months before filing 
the petition, and not with the view or inten- 
tion by the party so conveying of petitioning 
the Insolvent Court for protection at any time 
when he might apprehend proceedings would 
be or were taken against him:— Held, that 
this was a misdirection; the question beings 
not whether the insolvent had a general 
intention at some future time of petitioning 
the Insolvent Court, but whether he had the 
present intention of so doing. Thoyts v. JBUs, 

21 L. J., Bxch., 340. [1014 (2). 

10. The plaintiff having seised and taken 

possession of certain growing crops under a 
bill of sale, the sheriff seized and sold the 
crops under a writ of execution on a judgment 
of defendant against the vendor, and paid the 
proceeds to the defendant. The debtor having 
petitioned the Insolvent Debtors Court for 
protection, his assignees withdrew from con- 
testing the right of the plaintiff Held, that 
the plaintiff w^as entitled to the proceeds of 
the crops as against the defendant, and that it 
would have made no difference if the assignees 
had not withdrawn. Congreve v. Emits, 2 
C. L. E. 1253 ; 18 Jur. 655. [1015 (2). 

11. An insolvent, after an adjudication that 

he was to be finally discharged on the expiration 
of a certain period of imprisonment, which is 
still running, gave a warrant of attorney and 
paid a sum of money to procure his r&$ase 
from custody. The Court ordered the warrant' 
of attorney to be set aside and the money tov 
be refunded, but without costs. Em, 
1W.E.16T. [1016(4). 

12. The jurisdiction of the Court to 
minister the assets acquired after thedischaige 
of a deceased insolvent is taken away fy' 
the Insolvent Act, 3 & 4 Viet., o. 107* th^efor^^ 
a suit for the administration of such aSsefs may 
not be maintained by a scheduled crediior of 
the insolvent, or by hjs personal representative. 
Thomas v. Mimudl (15 Beav. 148) and Me 
Moylem (16 Beav, 220) approved of and followed. 
JOmhvie v. Mori, 6 Ir. Ch. B. 99. Eevensing 

[1016 (6). 

13. Section 9 of 7 & 8 Vipt., c. 96, enacts, ^ 
i iMer ali0, ♦^that the wearing a^arei, beddingy' . 

I and other necessaries of the petitioner and Bs, 

\ 1^1 II 
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family, and tlie working tools and implements 
of the petitioner, not exceeding in the whole 
the valne of 20^., may bo excepted by the 
petitioner from the operation of the Act.’^ A 
publican having petitioned was allowed by the 
broker to the Court under this section a beer- 
engine, counter, and other fixtures, which the 
auctioneer to the Court subsequently lemoved 
for the benefit of creditors: — Held, that the 
auctioneer was justified in so doing, the articles 
not being within the meaning of the above 
section. Cattle, 2 Bank. & Ins. E. 18. 

[1017 (8). 

1. In order to comply with the 7 & 8 Viet., 

c. 96, s. 9, the petitioner must specify in his 
schedule each article he claims to except, with 
its value. An insolvent debtor, on petitioning 
the Court, claimed to except certain articles 
under the following description in his schedule : 
**On the 23rd day of October I deposited with 
¥r. Boberts sundry articles of furniture worth 
in my opinion 162.” • — Held, that that statute 
was not complied with, and that the articles 
were not excepted. Taylor v, Roberts^ 4 W, E. 
660. [1017 (8). 

2. BenUe^ the wearing apparel, bedding, and 

tools of an insolvent debtor not exceeding the 
value of 202.. which aie excepted by him in his 
petition, and are, by the 7 & 8 Viet , c. 96, s. 9, 
excluded from the operation of the Insolvency 
Acts, are protected from execution by the 3 & 
6 Tict., c 116, s. 1. Biieal v, Fort, 4 W. E, 
S02 ; 25 L. J., Exch., 201. [1017 (8). 

3. An agi cement to furnish existing docu- 

ments and information to enable a person to 
recover property of his right to which he is not 
aware, in consideration of receiving a share of 
the pmpci ty to be recovered, is not illegal if 
no suit be depending, and no stipulation be 
made for the cummencement of any suit. But 
it IS illegal to agree for such a consideiation to 
supply documents and information sufficient 
to enable a pei&on to ieco\oi proport}, in ( ase 
of it^ being necessary to resoit to legal pio- 
ceediugs for its recovery. Where a person, 
after agreeing to supply evidence for the 
recovery of property m consideration of le- 
ceiving a share, petitions the Insolvent Debtors 
Court, and a vesting order is made, his right 
to sue on the agreement vests in the assignee, 
and the insolvent is nut entitled to sue in the 
event of the assignee not inteifering. Bprye 
V. Porter, 5 W. E. 81 ; 26 L. J., Q. B., 64 1 
dur., N. S., 330. [1017 (10). 

4. H., who had described himself m his 
schedule as the lay impropiiator of the tithes 
of tlie village of Lindfield, being insolvent and 
in prison, 8., by the license of the bishop, 
undertook the duties of curate, which he con- 
tinued to perform for nine years. On a claim 
being made by S. against the estate of N. for 
remuneration for his services for four years, 
part of the nine, at the rate of 302. per annum : 
—Held, that as K. was the lay impropriator of 
the tithes, his estate was liable to 8. for the 
amount claimed. Re Fahiby, 1 Bank. & Ins. 

, [W21 (7). 

^ Warn a prisoner remains in custody lor 
I days, without making satisfaction 

i creditor for the debt and costs 

for wliciPhe is detained, and the detaining 
' - , ^ creditof Applies for an order vesting the estate 

' , and of such prisoner In the provisional 
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t, 
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the Court has no power to interfere to stay the 
issuing of the vesting order. Re ffut^mson, 
1 Bank. & Ins. E. 63. [1029 (10). 

6. The Court has no power to make an order 
on the provisional assignee to join in making 
a conveyance or assignment under s. 68 of 
1 &: 2 Viet., c. 110, until after the day gazetted 
for the bringing up of the insolvent. Re 
Carter, 1 Bank. & Ins. E. 212. [1029 (10), 

Setting aside Income for Creditors^ 7f B , 
having voluntarily surrendered teethe pro- 
visional assignee 4182. 19^. Zd,, to which he 
had become entitled as next of kin, twenty 
years aftei his insolvency, it was ordered, on 
application, that the sum of 302. w^hich had 
been deducted from his pension, annually, for 
the benefit of his creditors should be discon- 
tinued. Re Ray, 1 Bank. & Ins. E 3. 

[1029 (10). 

8. Where an insolvent proposes to set aside 
a portion of his income for the benefit of 
creditors, the Court, in considering the 
sufficiency of the proposal, will have regard to 
the ciicnmstances in which he is placed, Ms 
condition in life, and the duties imposed upon 
him. Re Maxey, 1 Bank, k Ins. E. 180. 

[1029 (10). 

9. W. having made a proposal of 802. per 

annum, payable by quarterly instalments of 
202. for the benefit of creditors, which was 
embodied in his final order Held, that the 
non-payment of such instalments, pursuant to 
the terms of the final order, is a contempt of 
Court, for which the insolvent may be com- 
mitted. Held, also, that any creditor of an 
insolvent is entitled to make the application 
for the attachment. Held, lastly, that it is 
not a necessaiy picliminaiy to the granting 
of the attachment, that there should be a 
peisonal seivite on the insolvent, and a de- 
mand made to perioim the act for which it 
is sought to commit him. Re Weymotitli, 1 
Bank. & Ins. E. 7. [1029 (10). 

Surpl us ] 1 0. In an application for a revest- 
ing order undei 1 & 2 Vict., c. 110, where the 
insolvent had wantonly created legal expenses 
by proceedings against the assignee and other- 
wise : —Held, that those expenses being caused 
to the assignee involuntarily, he was entitled to 
chaige them against the trust estate, and that 
the insolvent was not entitled to a revesting 
order until the assignee’s account of the same 
had been obtained and taxed, and the balance 
liquidated. Re Perlibis, 2 Bank, k Ins. B. 
137. [1030 (7). 

Discharge from Custody. When Granted ] 
11. Section 28 of 7 & 8 Viet, c. 96, enacts 
*'That if no day be named for making the 
final order, or if the consideration of such final 
order be adjourned sine die, or if the final 
Older be refused, the Commissioner shall have 
the power after the expiration of such time, etc., 
to make an order to protect such petitionet 
from being taken or detained under any proces$ 
whatever,” etc. Section 29 provides, That if 
such petitioner shall be taken or detained under 
any process whatevp for any debt or clairn in 
respect of which he is protected from process by 
such order as last aforesaid, it shall be lawful 
for the Commissioner to order any officer whd 
shall have such petitioner so in custody, to 
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dischiige such petitioner tlierefrom.” C„ 
who had obtained his final order, being sued 
for a debt which was set out in his schedule, 
allowed judgment to go by default, and was 
taken in execution on a ca. sa — Held, that 
the provisions of the latter section are ap- 
plicable to a final order as well as an order 
for protection. Secondly, that a ca. sa, is 
prq^cess within the meaning of the section, 
from which the Court can order a discharge. 
Thirdly, t%at the insolvent’s right to a discharge 
was not prejudiced by his failing to appear 
and plead the adjudication on being sued, and 
that he was therefore entitled to be discharged 
from custody. JRe Coj^jjinSy 1 Bank, k Ins. R. 
54. ^ [1031 (1). 

1. A. having been committed pursuant to 
an order of a county court judge, for the 
nonpaynient of a debt set forth in^his schedule, 
from which he was protected from process by 
an interim order of protection, it was ordered, 
on application, that he should be discharged. 
JBe Minnett, 1 Bank, k Ins. B. 11 [1031 (1). 

2. Wheie an insolvent has been discharged 

under 1 & 2 Viet., c. 110, and is subsequently 
committed to prison bj’ the order of a County 
Couit Judge for the nonpayment of a debt 
which is set out in the schodnle. this Court 
has no power to order a discharge. I^e Home^ 
1 Bank, k Ins, Pw 274. [1031 (1), 

3. Where an insolvent cairies on a business 

which is capable of being sold, the Court will 
withhold the discharge until he has placed 
the assignee in a position to dispose of it for 
the benefit of crcditois. i%7. Patterson, 1 
Bank, k Ins. B. 39. [1031 (1). 

4. Where an insolvent is anested between 
the^ hour of filing his petition and that in 
which he obtains the protection, signed by 
the Commissioner, this Court will older a 
discharge. Me Mmell, 2 Bank, k Ins. B. 59. 

[1031 (1). 

5. R., having dealt with his opposing 

creditors for many months, and paid them a 
large sum of money, increased the balance 
owing to them towards the end of the dealings, 
and two days before his arrest on the 30th 
June, received from them goods to the amount 
of 13Z. On the 1st of the same month he 
had disposed of his horses and cart by which 
the business was carried on. and appropriated 
most of the proceeds in paying a loan to a 
friend : — Held, that these facts disentitled him 
to a discharge forthwith, and he w^as remanded 
for fourteen w^eeks under the discretionary 
clause. Me MoleHs^ 2 Bank. & Ins. B. 169. 
S. P. Me MaTstiall, Id. 78 ; M6\ Mutter, Id. 
150. [1031 (1). 

6. C., having been arrested on a eapias, 
was discharged on bail. Subsequently the 
action was tried against him, and a verdict 
found for the plaintiff, upon i^hich the de- 
fendant filed his petition under the Protection 
Statutes, and subsequently surrendered to 
prison in discharge of his bail. Upon an 
application to this Court for his discharge ad 
interim : — Held, that this Court had no power 
to interfere, 0. afterwards obtained his final 
order Held, that this Court had power to 
order a discharge, having granted the final 
order:— field, also, by Mr. Baron Aldexson, 
,# chambei'S, that the final order protected 

jihci Insolvent, and a discharge ordered* Me 

I % Bank, k Ins. B. 133. [1031 (1). 


; : 


7. Where an insolvent had been ordered to 

be discharged except as to a debt of 51. 5s. 
damages in an action of slander, and upon 
his tendering this money it was discovered 
that the taxed costs had been accidentally 
omitted in the order, whereupon the Com- 
rnissioner amended it, the Court refused to 
discharge the insolvent out of custody. Me 
Metier, 4 W. R. 56T. [1031 (1). 

8. After a judgment against a defendant 

in a County Court, he was discharged by the 
Insolvent Court, under 1 &: 2 Vict., c. 110, and 
the debt recovered in the County Court was 
duly inserted in the schedule. After this he 
was committed under 9 & 10 Vict., c. 95, ss. 
98, 99: — Held, that the commitment by the 
County Court judge was not merely an ex- 
ecution, but savoured also of contempt, and 
the Court refused a rule calling upon the 
judge of the County Court, and the plaintiff 
there, to show cause why the defendant there 
should not be discharged from the custody to 
which he had been committed by the County 
Court judge. Mvp. Summers, 2 W. B. 487 ; 3 
C. L. B 851 [1031 (1). 

9. Where an insolvent has been discharged 
under 1 & 2 Vict., c. 110, and is subsequently 
committed on a judgment for the nonpayment 
of a debt which is set out in the schedule, 
tins Court has no power to grant a discharge. 
Me Christy, 2 Bank. & Ins. E. 70. [1031 (1), 

10. Where an insolvent is committed to 

prison by the order of a County Court for the 
nonpayment of a debt which is set out in the 
schedule, and the order for committal is sub- 
sequent to the date of the final order, this 
Court will grant a discharge. Me Rolhs, 2 
Bank, k Ins. B. 7. ’ [1031 (1). 

11. Where an insolvent is arrested by a 

creditor (whose debt is inserted in the schedule) 
after the filing of his petition and schedule, and 
the issue of the interim order, but before it 
reaches him, this Court will order a discharge. 
Me Lee, 2 Bank. & Ins. B. 19. [1031 (1). 

12. Where an insolvent is committed to 

prison by the order of a County Court upon a 
judgment summons, between the dates of his 
interim order and final order, for the non- 
payment of a debt which is inserted in the 
schedule, and in respect to which he is pro 
tected from process, this Court will grant a 
discharge. Me Messenden^ 2 Bank, k Ins. B. 
71. [1031 (1). 

13. An insolvent, who has been adjourned 
dne die, without protection, until after twelve 
months from the date of such adjournment, is 
entitled to Ms protection after the twelve 
months have expired under 7 & 8 Vict., o. 96, 
s. 28 ; and to his discharge under g, 29, Mtrf. 

Me Swain, 1 Bank, k Ins. R. 61* 

[1031 (1). 

14. Where an insolvent is an uncertificated 

bankrupt, and applies to the Insolvent Debtors 
Court for a discharge from debts subsequently 
contracted, this Court, before proceeding with 
the case, wiE require a certificate from the 
proper officer of that Court, certifying what 
had been done there on the insolvents last 
appearance. Me Selmttlmder, 2 Bank k Ins. 
B. 77. [1031 (1). 

15. On the ISth May, J., being protected 
from this process by an order of Oomt, appeared 
at a County Court in obedience to a judgmwt 
summons, which had been issued against him. 
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at tlie salt of a creditor whose debt was set 
otit in the schedule. lie then exhibited his 
protection to the judge, who, notwithstanding, 
ordered him to be committed for thirty-five 
days. On this orde|' J. was subsequently 
arrested. The warrant set out “ that he was 
personally served with a summons but did not 
attend, whereupon he was ordeied to be com- 
mitted for thiity-five days.” J, having 
moved this Court for a discharge, and denied 
by affidavit the truth of this statement, the 
Court granted a rule to show cause, and the 
judgment cieditors presenting no facts in 
answer to the affidavit, the Conit ordered a 
dischaige. E& Jeels, 2 Bank, k Ins. R. 151. 

[1031 (1). 

1. Where an insolvent is committed to 

prison for the nonpayment of a debt, in re- 
spect to which he is protected from process by 
his interim order, and the order for committal 
is subsequent in date to the interim order, this 
Comfe will grant a discharge. Ee AddU. 2 
Bank, k Ins. R. 60. [1031 (1). 

2. A debtor who has been arrested in the 
TOuntry, and who has applied to the Insolvent 
Bebtors Court there for his discharge, may 
be removed to the Queen’s Bench prison by 
writ of Mhas omm, Gtmiey v. Malkn, X 
11 k H, 142 ; 25 B. J., Ijcch., 277. 

[1031 (1), 

% An Insolvent, against whom a verdict 
for damages, in an action of tort, has been 
returned, but judgment not entered at the 
time ol the tiling of his petition under the 
Insolvent Acts, 5 & B Vict., c. 116, and 7 & H 
Viet., c. 0(5, is not protected by his final order 
under those statutes from being taken in 
execution under •‘piocfss in respect” of sncli 
verdict. 10 Jur. .517; 21 

L. J., C. P., 361. [1033 (Oi 

4. The power of commitment by a Cbunty 
Court judge under 9 k 10 Vict , c. 05, s. 99, is 
taken away by the dischaige of the defendant 
under the Insulvcnt (’onrt. Whore C. sued R. 
In the County Court, and judgment was 
obminea against R,, and subsequently an 
miiei for his discharge was granted by the 
In^lvcnt Court :“~IIcld, that the judgment 
debt against R. being insci ted in his schedule, 
ih$ County Coint judge had no power to com- 
mit ll under 9 & 30 Vict., c. 95: s. 102 bein«* 
rcK^aleil by 19 i'b 20 Vict., a 108, s. 2 Cool 
‘ ^ [1033 (IS). 

0 . Ivhcie a debtor, outlawed upon final 
■'process, has afterwards obtained his dischaige 
under the Insolvent Debtors Act, this Court 
Will reverse the outlawry, the debtor entering 
into an agreement to make what assignment 
may be ncces'^ary to the assignees, and upon 
irajing costs of the reversal of the outlawry j 
wiiether such discharge under the 
Insolvent Act enables the debtor to reverse 
ihe outlawiras amatterof right. EashenilU 
^ 4 W. B. 629; 2 Jur., K S., 589. 

■ ' ri036 

■ ; 6. Ju^ment for damages and costs bming 

a by a plamiift suing m fornid pamerU. 
summons ordered satisfaction to 
p? m tha defendants acknowledginr 

^ a^otmty taxe< 


[Abbekba. 

under stat. 48 Geo. 3, c. 123, s. 1 after a 
twelvemonth’s imprisonment Held’ no ob- 
jection to the judge’s order, the plaintifi’s 
estate being still liable under the judgment in 
that suit. O' Hare v. Eeeves, 13 Q. B. 659 

[1036 (3). 

IntGfmi Order for EroteGtloih^ 7. A 
trustee who had been ordered to pay a sum of 
money into court in a suit in Chancery fileft a 
petition in the County Court under^tho In- 
solvent Debtois Act, and obtained an interim 
Older for protection. Afterwards a writ of 
attachment was issued against him out of 
Chancery, to which the sheriff returned that 
the debtor was protected Held, that the 
interim order was a valid protection against 
the process of contempt, and that the return 
was good. WijUle v. Green^ 5 W. R. 775 

^ [1036 (3), 

8. Such property only as would pass to the 
assignees of an insolvent under 5 & 6 Vict., 
c. 116, and 7 & 8 Vict., c, 96, is protected from, 
process by an interim order under those Acts. 
Therefore, a writ of seyucstrari facias^ inas- 
mu( Ii as it docs not affect such property, may 
be properly issued to have effect on the surplus 
of the proceeds of the benefice of a defendant 
who has obtained such interim order. Eamt 
y. Mm, 5 W. R. 121 ; 1 C. B,, N. S , 339 ; 26 
L. ff., C. P. 36 ; 2 <Jur. N. S,, 1190. 

[1086 (3). 

9. A discharge of the principal under the 

Insolvent Debtors Act, 1 & 2 Vict., c. 110, does 
not exonerate him from the claim of a surety 
on a bond in respect of payments subsequently 
made under it by the latter. Bmerii v. Clufk. 
2 0. B., N. S , 6S2. [1036 (11). 

10. It a debt bo onuUed from the schedule 
of on iu'^ohent debtor who petitions for pro- 
tection under the 5 is. 6 Vict , c. 116, and 7 & 8 
Vkt , c. 9tj, whh the consent and by the 
piociiremcut of the creditor, the creditor can- 
not, aitei the making of a final order, sue lor 
the debt ; and a j)lea sotting up the facts is 
a good plea in bar, without an allegation of 
tiaud, as the omission of the debt from the 
schedule is in a fraud of the Insolvency Court 
and the other creditors, and is in contempla- 
tion of law a fraud. WUhm v. Mamnmn 
2 W. R. 304; 9 Ixch. 575; 23 L. J., ExclL 
174 ; 18 Jur. 44, 271 ; 2 0. D. R. 563. 

.. T . [1038(10). 

11. In an action by an indorsee of a 
promissory note, made payable to John J. L. 
against the maker, the defendant pleaded his 
discharge under 1 & 2 Vict., c. 110 The 
description in the schedule was inaccurate, 

eiolni J . L. being described as James J. L, ” 
pd instead of being described as a note, the 
instinment was described as a bond, and the 
plaintiffs name, to whom the note was in- 
dorsed before due, was mentioned. It 
appeared that the defendant did at one time 
plaintiff was the holder Held, 
that the defendant was not entitled to his 
dischaige as -to the note, and the plaintiff 
was entitled to recover on it. M%%y v. 
Srcml^ Oe^l (Zord), 5 W. E. 19 ; 1 o! B., ■ 

Ine defendant having becorfie Insolvent 
ta whom he wW 
indebted;, |wl If ♦l4 al 
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Clement’s Lane, City, their proper address 
being Abclnirob Lane, City, and notice of 
the hearing of the petition was addressed to 
the former but served at the latter place, but 
plaintiffs denied having received it:~Held, 
that the description was sufficient. Brown^ 
and others v. Thomjjson^ 17 0. B. 245 ; 
25 L. 0. 55. [1038 (10). 

1. Where to an action on a bill of exchange 

the "idefendant pleaded discharge under the 
Insolvent IJebtors Act, and it was proved that 
the bill on which the action was brought was 
not set out in the schedule, nor the name and 
address properly inserted therein, and the jury 
found for the plaintiff. The Court refused 
to distuib the verdict. Hod ff son v. Harrison^ 
3 W. E. 104. [1038 (10). 

2. Where a trader, having given a warrant 
of attorney for lOOZ., under which a sum of 
354 3^. $d, had been levied, obtained after- 
wards a protecting order under 5 &: 6 Viet., 
a 116, and 7 & 8 Viet., c. 96, but inserted in 
his schedule the plaintiff’s debt as 204 only, 
explaining in the margin that the considera- 
tion for the warrant was 704 only, and that 
goods to the value of 504 were seized under 
it ‘.—Held, that a second Jl. fa. on the judg- 
ment signed upon the warrant of attorney was 
wrong, as the protecting order could only be 
impeached in the Bankruptcy Couif;, and as, 
if there were any mistake in the schedule, it 
might be amended, unless made by fraud 
or culpable negligence ; and, therefore, that 
the defendant was discharged as to the 
plaintiff’s debt. Brook v. Chaplin^ 3 W. E. 
372 ; 24 L. J., Q. B., 188 ; 19 Jur, 590. 

[1038 (10). 

3. An insolvent petitioner, who owed to 
W. & Co. for varnish the amount due on a bill 
of exchange for 264 7s. Qd.^ drawn by them 
and accepted by him as a renewal of a former 
bill, inserted the amount of the debt in his 
schedule as 304, and stated the nature of the 
debt to he “ For varnish : these creditors hold 
a bill of exchange drawn by self and partner, 
and afterwards renewed by self.” He meant 
honestly to give an account in his schedule 
of all his debts and creditors, and did not 
know that the bill was in the hands of in- 
dorsees, who, however, knew that he was 
passing through the Insolvent Court:— Held, 
that the bill was not properly described in 
the schedule, and therefore that the final 
order under 7 & 8 Viet., c. 96, s. 22 did not 
protect the petitioner from the claim of the 
indorsees, Kemp v. Smry^ 3 C. L. E. 1042 : 
3 W. E. 420 ; 24 L. J., Bxch., 220. 

[1038 (10). 

4. A.,^ having consented to a judge’s order 
to pay a certain debt to B. by certain instal- 
ments, petitioned the Court for the Belief of 
Insolvent Debtors, and inserted in his schedule 
the debt of B., together with a memorandum 
of the terms of the Judge’s order. B, opposed 
A,, and his examination was adjourned dne 
MOf whereupon B, arrested him on a Judgment 
signed under the judge’s order; and on an 
application for his discharge, on the ground 
that he was privileged from arrest, a second 
Judge’^ order was made for the paymeht of 
the debt by instalments different from those 

tet; whereupon he was discharged. 
I^WMeatly, A. obtained an order for proteo* 
the Commissioner in respect of the 




debts in his schedule ; and after that he made 
default in the instalments in the second order, 
when he was arrested at the suit of B. under 
a ea, sa. issued on the judgment signed under 
the second judge’s older : — Held, that A. was 
entitled to he discharged, as the debt in the 
second order was identical with that in the 
schedule, and that the application for his 
discharge was properly made to this Court. 
BooJpa'ijtooi V. Bussell, 2 C. L. E. 510. S. 0. 
mm. Jffockpayton v. Bussell, 9 Exch. 279 ; 2B 
L. J., Exch., 87. [1038 (10), 

Costs. Other Cases.'] 5. The Court has 
power, under s. 10 of 7 & 8 Viet., c. 96, to 
make an order for the payment of the costs 
of petitioning out of an insolvent’s estate. 
Me James, 1 Bank, &: Ins. E. 270. 

[1041 (11). 

6. Although the Court is not empowered 
under the protection statutes to give costs eo 
nomine, yet they will be allowed, under the 
head of expenses of getting in the estate, to 
creditors, whose opposition results in bringing 
money into court. Be Booth, 1 Bank. & Ins. 
E. 272. [1041 (11). 


BAREISTEE. 

P. 1043, col. 1, in line 15, read gOLiCITOB* 
XVI. xviii. 8, for Practice (Costs). 

After line 19, add 

— Cmiveyaneing Coumel, See PRACTICE 
(Conveyancing Counsel). 

In line 21, after Inns op Court, add 
JuRGB— P ractice (Hearing). 


BASTARD. 

P. 1046, col. 1, after line 8, add 
- Interest on Legaeies to. See Legacy, xttj„ 
IV. 3. 

In line 9, after Descent, add Feb Simple, 
L— Power, XVII. m.— Portion, XL ii. 

3. 


BEDFORD LEVEL. 

P. 1046, after pax, 2, add 
Megistrafion of Beeds Ceneralh/,] See 
Eegistraxion. 


BEULS OF EXCHANGE, PROMIS- 
SORY NOTES, AND CHEQUES. 

P. 1047, col. 1, after line 43, add 
— See Vendob and Ptochased, XTST. 

7. Bills pnrporting to lie drawn ateoad 

without stamps, but in fact drawnt in JJngland, 
though holder had given valuable considem* 
tion, and had no notice of the above facts 
Held, not provable, 1 Eo» 






imm 






BILLS OF SALE— CHAEGE. 


[Addenda. 


1* Where there was a, debt due for money 
had and received, and the same was secured 
by a promissory note on an improper stamp, 
the debt was held sufficient to support a 
sequestration in Scotland. Eosp, Geddes, 1 
G, & 3. 414. [1051 ( 7 ). 

% A bill of exchange thus drawn: “Fay 
0* & Co. 7,500?, value of same, which plac'e 
against coffee per Held, not 

sufficient to give a lien on the coffee for 
the amount of the bill, Exp. C&TTufJisTSt 
$ De G. & Sm, 570 ; 13 Jur. 27G. [1067 ( 2 ). 

S. Injunction to restmin defendants from 
suing at law on a bill of exchange which was 
accepted by plaintiff without consideiation 
and under misrepiesentations gianted. Lie- 
welm V. Pace, 1 W. E. 28. [1080 ( 8 ). 


BILLS OP SALE. 

IP. 1084, after par. 5, add 
4, Sm Him Crmeoitr v, Salter, 18 L. K.. 

Cih.. 495; 45 L. T. 62 

SOW. E.21| p.2i6(l). 

_ 6. Where a debtor assigned all his stock- 

Sttitfade, nxtuies, debts, and securities to a 
misteG, in pursuance of an arrangement for 
the payment of a composition to his creditors- 
such deed commencing, “To all to whom these 
presents shall come, we, whose names and 
seals are hereunto subscribed and set. beinir 
sevemlly creditors of V. greeting;” and a 
majority in number, and thiec-fourths in 
signed the same* — 
^eid, that the deed was substantiaily for the 
benefit of all V.’s creditois, and came within 
the exception contained in s. 7 of the Bills of 
Me Act (17 & 38 Viet., c. 30), and need not 
thereunto. Gr?ieral Fimusliim 
md UpmUiering Co, v. Vem, 2 K 177 . 

aI bS?oI S^le 

fJt- H 5- 1® Sale Act 

1882, IS limited by the egeot of s. 3 of the 

latter Act to bills of sale given by wav of 
seonnty for the payment of money, and does 
not operate to afteot hills of sale given bv way 
of absolnte transfer. Smft v.PanrJl, 24 

p 43, li. J., Ch,, 341. ri088 TlSl 

7. Where a bill of sale, given by a debtor 

1 ®*o., in his house, and then 

Sf fhi which are more particniarly described 
jn the achednle hereto " .-—Held, that the 

Sted*bv il” were not 

schedule, which only described 

*he time. 

w ?, MteltMTdson^ 6 W. E. 660, 

'[1092(5). 


SOCIETY. 


8uit by 


on the funds and charging the defendants, 

the director^!, with breaches of duty See 
Evans v. Coveiitry, 5 W. E. 187. [1123 ( 3 ) 

8 . A shareholder of a benefit building 
society, who has forfeited his shares by non- 
payment of fines, etc , although he is neither 
a director nor member of the executive com- 
mittee, is liable to be put on the list of 
contributories on the winding up of the 
society. A shareholder of a benefit society 
who IS a director and member of tl^e executive 
committee, who has paid nothing, but has 
signed the share-book, is liable as a contiibu- 
tory on the winding-up. A shareholder of a 
benefit society who has been appointed a 
director and paid a subscription, but has not 
signed the share book, is liable as a con- 
tributoiy to the debts and liabilities of the 
i^ncern. Exp. Foote, Je7inmg% mid Eeardeii^ 
Ee St George's Eenejit Eaildbig SoGietu, Q 
W.E.766. [1126(6) 


BUEIAL. 

F. 1129, col. 2, after line 16, add 
See Exegutoe ahd Abministeatoe, X. iy^ 


CANCELLATION. 

F. 1133, col. 2, last line after Fbaud, add 
EECTIFICATION AKI> CANCELLATIOlf. 


CASE FOB OPINION OP POR- 
SipN COURTS AND PROOF 
OP FOREIGN LAW. 

See Feactice (Etidence). 


CHAMBERS AND CHIEF 
CLERK. 

See Peaotice (Ohambees and Chief 
Cbeek). 


CHARGE. 


Abdenda.] 


CIIAllITY. 


sm 


• CHAEITY. 

1. Petition for application of parcbase 

money paid into court in respect of charity 
lands under the Lands Clauses Act, in the 
purchase of land, entertained without the 
certificate of the Charity Commissioners. He 
Cheskimt College^ 3 W. E. 638 ; 1 Jur , H. S., 
395.^ [IIM(I). 

2. As to practice on settling scheme for a 

charity, secii Atf,- Gren, v, Atfwood^ 1 W. P. 64, 
91 ; 9 Hare (App ) x. [1151 (8). 

3. Petition lor a scheme under Sir Samuel 

Bomiilj’s Act oidered to stand over, and the 
judge in chambers to be attended with the 
scheme, serving the attorney-general with the 
summons. He Hanson's Trusty 9 Hare (App.) 
X. and liv. [1151 (8). 

4. If an intended application to the Court 

be for a new disposition of charity funds, there 
must be the previous sanction of the Charity 
Commissioners. Therefoie, where an applica- 
tion had for its object the erection of a new 
schoolhouse out of the charity funds : — Held, 
that it must have such previous sanction, 
though it might be otherwise if the object 
were merely the addition of new rooms to an 
existing schoolhouse. He Ford's Charity^ 3 
Brew. 324. [1155 (7). 

P. 1159, col. 2, after Validity op Gifts, add 

6. A power given to a charitable institution 
by its special Act to acquire lands by will infeis 
a power to persons to give to it lands by will. 
Herring v. Trails 22 W. E. 512. 

See also Will, XXXI. 1. 1, 

6. Where trustees have an option to apply 

funds to purposes which, though liberal or 
benevolent, are not such as are in this couit 
understood to be chaiitaDle, the trust cannot 
be executed here. Thus, the Court cannot 
execute a trust for private charity. Hash v. 
Morley, 5 Beav. 177 ; 11 L. J., X. S., Ch„ 336 ; 
6 Jur. 620. [1168 (8). 

7. See also Petting all v. Petting all, p. 2808 
(3). 

8. A bequest of a prize for an essay on the 

subject of emigration to the United States : — 
Held, under the circumstances, void for uncer- 
tainty. JBriggs v. Hartley, 19 L. J., N. S , Ch., 
416; 14 Jur. 683. [1165(7). 

9. Trust by will to pay the income to the 

testator’s wife for life, enjoining her to co- 
operate with his trustees in carrying his wishes 
into execution, and directing her, with the 
advice and assistance of his trustees, to lay 
out one moiety in promoting charitable pur- 
poses, as well of a public as a private nature, 
and more especially in relieving such distressed 
pemons, either the widow or children of poor 
clergymen or otherwise, as his wife shall judge 
most worthy and deserving objects, giving a 
preference always to poor relations. The 
object is, charity in general with a preference, 
but not confined to poor relations; the dis- 
tribution to be at the discretion of the wife, 
with the advice and assistance, not subject to 
the control ot, %he trustees. Waldo v. Caley. 
16 Ves, 206. [1109 (5). 

10. A direction to build a suitable durable 
and handsome monument Held, not void for 
uncertainty in the amount that might be 
t^fiired fox the purpose. Qmere, whether a 
^ftebrion feo^ bury testator in a monument to 

effected in unconsecrated ground is void. 


Clifford V. Heynolds, 1 Ph. 185; 12 L. J., 
X. S., Ch., 40. [1172 (8). 

11 A bequest of stock to tiustees ot a 
charity to pay for painling and lepairing 
gravestone for a certain day yeaily, and to pay 
the balance for the purpose of the charity, is 
a valid bequest, subject to a precatory trust. 
IIu7iter V. maioelt, 41 L. J., Ch., 037; 2ff 
W. E. 460. [1173 (5). 

P. 1173, after par. (5), add See also Pek- 
PETUITY, VIII. XIII. 

P. 1175, after par, (8), add See also POACIIIKO, 

12. A deed purpoitmg to be an immediate* 

gift for a chaiitable purpose, and in the 
execution of which any benefit is reserved even 
tacitly to the giantoi, is void by the Statute 
of Moitmain. Howard v. Fbigall (Fa7d\ 1 
W. E. 515. [1179 (2). 

13. Part of an accumulated fund, left 
oiiginally by will to a company, is proposed 
by a scheme settled by the Master to be laid 
out in the purchase of fieehold laud to build 
almshouses theieon: — Held, that notwith- 
standing the provisions of the Statute of Mort- 
main, the Court would sanction such a scheme. 
He Hoji tier's Trnst, 3 W. E. 429. [1188 (11). 

14, A bequest of a legacy to be applied 

towards establishing a school at A., provided 
a fuitber sum could be raised in aid thereof, 
if necessary: — Held, to import an intended 
outlay of the sum in buiiding a schoolhouse 
at the place lefeired to, and therefoie to be a 
void bequest within the Statute of Mortmain. 
Aft- Gen, v. Hull, 9 Hare 647. [1188 (11). 

15, Testator gave 2,000Z. topay a master and 
mistress of a school which he wished to have 
estabhshed after his death, for children of the 
Established Chuich, and stated that he intencled 
to have left a house for the purpose of being 
converted into a schoolroom, but was prevented 
by the law of Mortmain; he therefore gave 
the house to the patron of the living, in the 
hope that he would conveit it into a daily 
school : — Held, following Att.- Gen. v, 

(2 Cox 387), that the bequest was good. Hill 
V. Jones, 2 W. E. 657. [1188 (11). 

10. A testator who gave a legacy for 
charitable purposes, to be executed in a foreign 
country, named, as one of the trustees of the 
chaiity. an officer created by Act of Parliament, 
describing him by his office, and not by his 
name. The Act of Parliament having been 
repealed, and the office abolished, the Court 
referred it to the Master to approve of a proper 
person to be a trustee in his stead. Ait,* Qen, 
V. Stephens, 3 Myl. & X. 347, [1223 (8). 

17. The founder of a charity having named 
as trustees the occupiers of certain annual 
offices, other trustees appointed by the Court 
to hold the funds, the selection of the objects 
being left to those appointed by the founder-. 

MackFame^ 1 Jac. & Walk. 297. 

[1223 (8). 

18- Prospective order for an application to 
obtain the appointments of new trustees of a 
charity, when the number becomes reduced. 
He Town Zands of Hast Herglmlt, 2 W. E. 4 ; 
2 Bq. Eep. 90. [1228 (8). 

19. The provisions of 13 & 14 Viet., c. 28 
(Pete’s Act), are not applicable to the appoint* 
ment of new trustees by the congregation of a 
Wesleyan chapel. The Commissioners under 
the Charitable Trusts Act having issued their 
I certificate, new trustees were appointed an^ 




8190 
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11 , In any case where a jury is snmmoned 

hnin|fe?^| 


CHILD AHD CHILDEEH-^COLOOTES, Etc, [Addenda. 

9. A bequest to the president and |rustees 

of a school, to be applied in instructing youth 
in specified subjects Held, not to fail by 
reason of the school having been closed before 
the testator’s death, or the date of his will. 
Marsh v. Aft.-&en,, 2 John. & H. 61; 7 Jur * 
N. S., 184 ; 80 L. J., Ch., 233 ; 9 W. E. 179 ; 3 
H T., K a, 615. [1254 (6). 

10. A testator bequeathed 500?. to the 

church-building fund for native churches in 
India, and made other bequest# to other 
charities for particular purposes, and declared 
that where the specific purposes should fail 
the funds should be applied for the general 
purposes of the society. 3Sfo society being 
found having for its exclusive purpose the 
building of native churches in India:— Held, 
that the legacies must he divided j?ro rata 
amongst the other societies. JRe Eyde, 22 
W. E. 69. [1254 (6). 


a vesting order granted in chambers. Me 
MogMou Ohapef, 2 W. B. 631. [1228 (8). 

1. In a college of royal foundation, a 
practice having, for many yeais, prevailed of 
electing two fellows of a county, for which the 
statutes allowed only one, a dispensation Horn 
the Crown aiithoiusing that practice was 
presumed. Queen's College case. Jac. 1. 

[1229 (6). 

2. In settling the salaries of a giammar 

school, the Gouit will consider exhibitions for 
scholtus of secondary impoitance to the salary 
of the mastei. AU.-Gen, v. Yorh (^Arck- 
Mskojfl 2 W. E. 7. [1235 (3). 

3. An appointment of a peison as rcsiduaiy 

legatee, with a desire that the testator s resi- 
duary estate be afterwards left in the lesiduary 
legatee’s and his own name to charitable pur- 
poses, is not sufficient to cieate a charitable 
trust, and to cut down the beneficial inteiest 
of the legatee. M^Cnlloeh v. M^CuUochy 1 
N, E. 535. [1197 (7), 

4. Where a tiustee of a chaiitable fund 
kept it secretly in his possession for twelve 
years, he was charged with 5?. per cent, 
interest on it with annual rests, though he 
had invested it in 81 per cents, upon "'an ex 
parte application under the Trustee Act, in 
the name of the Accountant-General, Att,' 
Gm, V. Alford, 2 W. E. 5H0; 18 Jur. 692. 

[1209 (1). 

5. h collegiate body compellable to execute 

a trust as a private person* and though llie 
bill not brought recently. Greesi v. MufJier- 
forth 1 Ves. m. [1209 ( 1 ). 

6. BemMe, that pi oof of gencial, though not 

univirsal, appiohation of parish, is sufiu ient to 
Justify conduct ot tnistees of paiish 

charity, where they have .x discreiionaiy 
powei. Me Chei tseg MarL t, 6 Eiice 2(>] . 

[1209 (1). 

7. A te.staior gaxethoiciils of real estates 
to trustees in trust to xiay the same to sucii 
sufficient, able, and orthodox minister as 
should be from time to time settled in the 
cure of S^, by and with the consent and appro- 
Iwtion of the trustees, and declared that, if 
any should be placed there without the con- 
sent or approbation of the trustees, they 
should apply the rents in another vray. On 
the occasion of a vacancy in the cure, the 
patron announced to the trustees his intention 
of nominating 0. to the cuie. In reply to 
this the trustees stated their w^sh that a 
residence should be built in the parish foi the 
incumbent, and that arrangements should be 
made with charging the rents with it. Some 
negotiations were entered into lespecting this 
matter, but the scheme failed. The tiustees 
having declined to make any payment to C., 
an iirformation was filed against them at the 
relation of C. for payment of the rents to 0., 
or for a new scheme. The information was 
dismissed. Atf,- Gen, v. Mosehh 2 De G. & Sin. 
398 j 17 L. S., Ch,* 446 j 12 Jur. 889. 

M [1209 (1), 

A royal charter of incorporation does 
not. of itself make a school a public one, so as 
to deprive the trustees of any discretionary 
of removing the schoolmaster, which 
Jf of th# establishment may give them. 
bu| m a, public foundation^ similar 
of aj^rntment would not give them* 


CHILD AND CHILDREN. 

P. 1263, col. 2, line 37, before Settlement 
add PoKTiON. 

F. 1268, col. 2, after line 27, add 
— Mmitatimis and Gifts to. See ItEO-Acr — 
Settlement, X. iii.— Will, XVII. 

— Interest on Legacies to. Sec LsaAor, XIII. 
IV. 

-^Iltegitmate. See Ceown, V.— Escheat 
and Foefeitube— Fee Simple, I.— 
LnaAcr, XXll. iv. 3 ,— Lecitimacz 
POBTION, XI. II. 3.— P0WEB,XVII,in.-. 
Will. 


CHILD-BEARING, WOMAN 
PAST. 

See Pbactice (Payment out of Coubt). 


CLAIM. PROCEEDINGS BY. 

See Pbactice (Claim, Eeocebdings by). 


COLLUSION. 

See Fbaud and Misbebbesentation, and 
cross-references there* 


COLONIES AND COLONl|*' 


Abbekda.] COM] 

of iiiipli(|ition of absolute necessity to take 
away the claimant’s rightvS to have Ms witnesses 
sworn and examined. This right is not taken 
away by the Act of the local Legislature of 
Lower Canada, 14 & 15 Tict., c. 128. Justices 
competent to swear a jury arc competent to 
swear witnesses. Mere respectful acquiescence 
or submission to the ruling of a Couit does not 
amount to acquiescence or waiver of a right 
to conJplain of an illegal decision. To prove 
acquiescence^or waiver, it ought to be shown 
that something was said or done to give the 
Couit a jurisdiction which it did not possess. 
As the above Act does not direct any judgment 
to be gi'ven, or make the proceedings final ancl 
conclusive, any manifest failure of observing 
the ^ fundamental forms and piinciples of 
justice would vitiate and render null and void 
the ^ proceedings under the Act befoie the 
justices. Beaudry v. Montreal (Mayor'). 6 
W. E. 346; 1 L. T., N. S., 18 ; 11 Moo. P. 0. 
399. [1279 (5). 

1. An adopted son, according to the Hindoo 

law, is entitled to succeed to his collateral 
as well as his direct relations by adoption. 
CJmtdry v. BiUli, 3 Knapp, 55. [1301 (6). 

2. The lie that bound an undivided family 
together is dissolved by the conversion of a 
member to Christianity, so far as regards such 
member. A convert may lenounce the old 
law with his former leligion, or abide by the 
old law notwithstanding his changes of faith. 
ZOiT loci does not apply to parties who have 
ceased to be Hindus in religion. Customs and 
usages not enjoined may be as voluntarily 
changed as they were voluntarily adopted. 
Alfraham v. Ahraliam, 2 N, E. 431. 

[1301 (6). 

3. In a suit for the division of the propeitv 

of an undivided Hindoo family, the whole of 
the property of each individual is presumed 
to belong to the common stock, and it lies 
upon the party who wishes to except any of 
it ^ from the division, to piove that it comes 
within one of the exceptions lecognised by 
the Hindoo law. Sada&ew v. Bajee, 2 Knapp, 
60. [1301 (6). 

^ 4, The Statutes of Wills, et de donis eondl- 
iionallhis, do not extend to the Isle of Man, 
That island made unalienable by a piivate 
Act of Parliament against heirs genei'al on 
failure of issue male. JSodor ami 3fan (Bishop) 

V Berhj (Marl), 2 Ves. 337 ; 5182 (17). 

H [3-309 (1). 

5. Kon-user for twenty-one years does not 

deprive the tenants or farmers of the Isle of 
Man of the right to dig for and raise limestone 
and other stones in the quarry of a tenant, 
provided the stones, etc., are for the use of ihe 
ppty obtaining them, or to be employed by 
him for the improvement of his own or neigh- 
bour’s estate. By the supplemental Act of 
Settlement (Cth June 1704), a discretionary 
power IS vested in the governor to allow the 
exercise of this light. Christian v. Cibson, 3 
Moo. P. C. 351, [1308 (6), 

6. ^umre, whether the governor of the 
polony of Kew Zealand has, under Ms general 
^Uthoriiy as such governor, vested in Mm so 
much of the prerogative of the Crown as 
.relates to the making of grants of waste lands 
^tMn. thP colony. Me ClarU, 7 Moo. P, 0. 77. 

1 1||| ||i s I [|31g (2), 

‘A'^aiat of lands made by the governor to a 


COMPANY*. 


! land claimant, founded upon the recommenda- 
tion contained in the report of a Commissioner, 
such grant embracing a quantity of land ex- 
ceeding the amount prescribed by Ordinance 
Sess. 1, No, 2, of 1841 : — Held, in scire faoias^ 
void, and judgment given for the Crown. 15. 

7. A consignee over an estate of infants 

cannot be appointed without giving security. 
CoWiam V. Colham, 5 Jur. 931. [1322 (7). 

8. The piinciple of the droit de retrait (as 
formerly existing in Jersey) is to place the 
person exercising the right in the same situa- 
tion as the vendee ; but, by the law of J ersey, 
the heir is not^ bound to perform the stipula- 
tions of an original contract where it is per- 
sonal ; where, therefore, a contract was of a 
mixed nature, the price of the purchase being 
to be paid paitly in money and partly in 
services, the Judicial Committee held, affirming 
the judgment of the Eoyal Court of Jersey, 
that such contract could not be enforced 
against the vendor’s heir, so as to give him. 
a right to the redemption of the estate. 
Touzel V. Fllleul, 3 Moo. P. C. 484. 

[1306 (2). 


COMPANY. 

P. 1337, col. 2, line 48, after SOCIETY add 
Mines and Minerals, T. 

9. Where every member of an inchoate 
association executes an instiument, whereby 
it is declared that the majority of a committee 
of management shall bind all parties, costs 
incurred under the authority of such com- 
mittee are a debt due from the assets of the 
company in winding up. Be Warwich ^ 
Worcester Bailway Co,y 6 W. E. 433; 1 L. T., 

S., 145. ^ [1341 (5). 

10. A contract to take shares in a company 

cannot be set aside because it was founded 
on a prospectus which contains exaggerated 
views of the advantages of the company, but 
does not contain any material misstatement 
of fact. Benton v. Mac7ieill, 2 L. R., Eq., 352: 
14 W. E. 813 ; 14 L. T., N. S., 721 ; 35 Beav. 
653 . [1861 ( 5 ). 

Where a person joined with other persons 
in promoting, and took shares in, a company 
for the working of a patent, expended divers 
sums of money in the concern, with respect 
to which, however, no company was ever in 
fact formed, and afterwards filed a bill for 
an account and contribution against some 
only of the parties with whom he was jointly 
liable, alleging (but not establishing), as his 
equity to the relief he sought, fraud and 
misrepresentation in the prospectuses of the 
projected company, by virtue of and through 
faith in which he had been induced originMly 
to take shares in the concern -Held, that he 
was not entitled to the relief he prayed by 
his bill, and that it must be (ffismissed 
cordingly. IK 

11. At one time I was much struck with the 
observation, that in the pleading there is an 
averment that proper accounts had not been 
taken ; consequently it was said that some- 
thing had been done that was in violation of 
the Act of Parliament, and therefore iMtra 

That, in my opinion> is a miaapplioa’* 





COMPANY. 


tioa of tlie principle of %liTa The 

meaning of %ltT(i x^iren is, if a corporation, 
having been constituted for a particular object, 
appropriates its funds to something else than 
that object, it is doing something that im- 
pliedly it is f 01 bidden to do by the Act of 
Parliament. That is ultra tires. But to say 


[Adbenba. 


that it is ultra of the company, that the 
accounts liave not been accuiately kept, seems 
to me to be confounding together two grounds 
of complaint which aie altogether distinct. 
The %ery object of the suit for calling the 
directors to account is, to have corrected 
any iiTegularities which there may he in the 
accounts that have been rendered. Per Lord 
Cranvorth, in Orr v. Glasgow, Airdrie, 
Mmhlands Junction Maibvay Co., 6 Jur , N. S 

B77. ^ [1372 (8). 

1. Parliament having created a company, 
the power rests in Parliament to vary its 
constitution, oi to control or to annihilate it; 
and it is not the function of a couit of equity 
to decide on the propriety of an application to 
Parliament to *\ary the original object con- 
templated by the Act. Such an application 
is not illegal if it be pursued by legal means ; 
but, it appearing in a suit by certain shaie- 
hoklers that a company had resolved to use 
its funds, and to pledge its credit, and to make 
contracts for the purpose of such an applica- 
tion to Parliament:— Hold, that such appro- 
priation of funds, and pledges, and contracts, 
were illegal j and, at the instance of the share- 
holders, an injunction was granted restraining 
tho«appropriation oi funds, the pledging of the 
company’s credit, and the entering into con- 
tracts in suppori of such an application to 
Parliament ; but the Oomt declined to rcstiain 
the company from introducing or soliciting 
such bill, or using the name and seal of the 
wmpaiiy tor such pnipo&es. Great IVestern 
MaUmg Co, v. limhouf, 5 De G.& ISm. 200 • 16 
Jur.23«. [1373 (4). 

Certain^ of the directors of a railway com- 
pany, acting on the nomination of another 
muway company, which was interested in 
Certain shares in it, and which nominated 
those directors by virtue of the Act constituting 
the company, were excluded, by a resolution 
of the board of directors, from the meetings of 
the directors, and the majoiity delegated all 
the powers of the board to a managing com- 
mittee Held, that, although in such a body 
the majority binds the minoiity, jet, that it is 
essential in the -validity of their acts that the 
voice of the minority should have been lieard * 
mid such exclusion of directora was restrained 
Jo, 

% All the original .shares of a company, 
which was constituted under 19 k 20 Viet 
c. had not been issued. A meeting was 
held under 25 & 26 Viot., c. 89, s. 50, to 
^ve the tewlors power to issue preferential 
® -ft®® alteration was not 
witbm the power of a meeting. JIvMon v. 
Setry, 6 N. B. 376, ® n374 rg? 

dealing with a 

tot stock company may he bound to take ^ 

■ Ipls TC*®*°*^ of 7 & 8 tiot., e, 100, 

' r Gmer't GkSm, A 

* Jw fymrmm tk,^ 1 E. Bio* 

’ av 'i « 1 ; r f llWtcB 
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e against the company and the directors but 
1, not making in any other mannei, by renre- 
1, seiitation or otherwise, any other member of 
J tho corporation a party, the object of the suit 

- being to prevent the company from makino- 

^ from applying to 

7 Parliament for authority so to do.— Tldrl 
i that the suit was doieotive for want of parties' 
B the case being analogous to that of a.sait bv 
s & aesttii pte trust against a trustee oomplainina 
I. of a breach of trust, and not fuaking other 
3 cestuxs gm trustent paities; and a demurrer 
i ore tenus on this ground was allowed, without 
3 costs. Coo 2 }er v. Powis {JJarV), 3 De G. & Sm. 

f’ 5. Where fraudulent representations have 
, been made by the promoteis and directors of 
a pioposed company; one who becomes a 
, director subsequent to such representations 
3 with notme thereof, and continues to act’ 

; makes himself liable. Beechmq v. Lloud, 3 
J Hq. Pep. 737. ^ [ 143 i 

) b. Where the directors of a company with 
limited liability were made defendants in a 
1 suit to restrain the infringement of a patent, 

; the bill cliaiging that they had personally 

- mtorfered and infringed the patent, and piay- 

3 ing that the defendants might pay the costs : 

3 Held, that the directors were personally liable* 

- Betts X, Be VHre, 6 N. E. 1G3 ; 37 L. J., Ob., 

" i S , 105 ; m 

[H39 (3). 

7. Where money is advanced by tho direct- 
? ors of a company, and shares are taken by 
e them as a security for the money so acbanccd, 

- uuth an option of reiuining them, but one of 

0 tbe parties advancing the money retains the 

1 shares, he loses his option of letuining them, 

? and cannot prove for the debt against the 
3 company. JRe mmersal Sail age" Co , A>;; 

? b uft/irop, 1 W. E. 33. [1453 (1) ^ * 

5 S. A company was formed for pin chasing 

ccitain salt-works and manufacturing and 
mi other minerals thereupon. 

The deed of puichase recited that pait of the 
L amount aiising from the paid-up shares had: 

I been paid as purchase money tor the saltworks, 

^ 1 hat sum , liowe^ er, had been applied for other 
s company. M., a director, and 

- the banker of the company, subsequently 
1 advanced money to complete the piiicha&<>, 

and tor other pimposes of the company. By a 
^ memorandum signed by five directois out ot 
‘ the six (tbe number fixed by the provisional 
1 agreement), it was agreed on behalf of the 
, company that the achances made by M. should 
deeds deposited as an 
additional security :-Hcld, that M, had a lien 
upon the estate of the company and its pro- 
ceeds, and that the shareholders could not 
claim the benefit of the property without 
having ‘paid for it * that the memorandum 
signed by the five directors could not be 
tmatecl as not binding upon the company* m 
the company had so far adopted the proceed- 
ings of the five managing directors as to render 
It impossible for them, while taking the heiitfit 
ot the proceedings* at the same time M re- 
pudiate the burdens, Bsgq, Morrell, B.e Xm- 
penal Salt and Alkali Co., 2 W. E, 122. 

n m, [1^53(1). ' 

. 9.1 The directors of an unregistered banking 

lb foimed by ^eed giving them large 

b fow^f fn alllfel# to |iowem 
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to conduct the usual business of bankers, 
raised a krge sum of money upon debentuxes 
or notes with coupons attached, payable after 
a long interval of time, they having them- 
selves subscribed for a veiy great propoition 
of the shares of the company, without paying 
up the calls due on them, or any considerable 
portion of these calls; nor did tiiey make 
calls upon the other shareholders beyond 15L 
on evf^y 50Z. share. The money thus laised 
was sent out to one of themsehes in Australia, 
who employell it, not in the regular business 
ot banking, but in an exceedingly speculative 
manner. The company was now being wound 
up before the Master, who allowed two claims 
in icspect of these debentures as against the 
•company. On a motion to discharge or vaiy 
his certificate : — Held, that upon the con- 
struction of the deed the directors had power 
to bind the company ,* that the promissory 
notes signed by the directors in the form — 

‘‘ We, directors of the Eoyal Bank of 
Australia, for o%mehes and the other shares 
fiolde7's of the said company, jointly and 
severally promise to pay to G. H. Wray or 
bearer, on the first of August 18.51, at the 
Union Bank of London, the sum of 200Z., for 
value received on account of the company, 
“ J. W. SuTHEELAND, Chairman. 
“Adam Duff, 1 
“JoHK Mitchell,/ 

Entered, 

“Benjamin Wood, Seeretai ' y '" 
bind the company; and that the speculative 
trading of the directors in Australia, being 
disclosed in tbe annual leports, was ratified 
by the shareholders. lie lloyal Banli of 
Australia^ IVaUer's eascy 2 W. E. ."ISS ; 23 
L. T. 74. [1454 (1). 

Boreiyn Comjomiy Commencing JBtisiness in 
the Umied Kingdom. Payment out of Bepodt, 
Aeewnulation Fund in Foreign Country. 1. 
In the case of a petition presented under 
the Life insurance Companies Acts 1870 and 
1872, and the Board of Trade rules made in 
pursuance of these acts, praying for xiayment 
out “ to the depositors of the* 20,0002. lequired 
to be deposited in court by a foreign life 
assurance company before commencing busi- 
ness in this countiy,” the Couit will make 
the order prayed for, notwithstanding that 
the Life Assurance Companies Act 1870, s. 3, 
‘enacts that the deposit shall be returned to 
the company. The life assurance fund of 
40,0002. required by tbe section to have been 
’accumulated prior to the return of the deposit 
may consist of accumulations already existing 
abioad, and arising from the original business 
of the company* Pe Colonial Mutual Life 
As$wanm Soelety, 21 L. E., Ch. I)., 837 ; 46 
L. T. 282 ; 30 W. E. 458. [1485 (3). 

2. L. k S. being partners, on the faith 
of statements made to him, tells L. that the 
liability in a company is limited, and they 
take shares, S, alone executing the deed in 
tbe name of the firm. Calls are paid and, 
dividends received by the firm, and L. & S. 
dissolve partnership. The shares are trans- 
ferred to L. by S, The company fails, and 
;a winding-up order is made, and L. is put on 
'tbe list of contributories in tbe first degree, 
1 in tbe second. On tbe question whether 
were rightly so placed in tbe list ; — Held, 
. |t|rey were. SemUei a person taking 



»i“'’ 
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shares, paying calls, and receiving dividends 
is liable as a shareholder, although he never 
executes the deed. Kxp. Letts and Steer, 
PQ'otestant Assurance Assoeiationy 6 W, K. 393 
26 L. J., Ch., 455. [1507 (9). 

3. A director of a joint stock^ banking 
company assigned to another director a 
number of shares at a price far above the 
market price of the shares, which weie un- 
?«alable. The price was paid, but the transfer 
was not made with the foimalities reqiiiied 

I by the paitneiship : — Held, that it was invalid, 
j and that the transferor was rightly placed on 
I the list of contributories in respect of his 
shares. Keep. Kennedy ^ 6 Ir. Ob. E. 121. 

[1529 (5). 

4. An agent of a company, who had 
accepted shares on which be paid nothing, 
afterwards begged to relinquish his agency, 
and to be allowed to give up tbe shaies. His 
resignation ot the agency was accepted, but 
not of the shares, though he was told that 
he might nominate some other person to pay 
upon them. Nothing further having been 
done: — Held, that he was a contiibutory, 
Exp. Burton^ 16 Jur. 967 ; 21 L. J., Ch., 781. 

[1660 (6). 

6. Section 40 of the Joint Stock Companies 
Act 1856, makes the books of a company 
evidence only against shareholders, so that 
they cannot be looked to when the question 
is, whether a person is or is not a shareholder. 
Exp. Focy lie Moseley Green Coal and Cohe 
Co.y 2 N. E. 1. [1561 (5). 

P. 1567, col. 1, after line 43, add 

See also Executoe and Administeatob 
XXIV. III. 

6. E., an allottee of shares after completa 

registiation, went abroad without having 
executed the company’s deed of settlement. 
Blessrs. N., brokers, by his direction sold his 
sliares, and the transfers were executed by 
the allottee’s brother lor him under a power 
of attorney, and by the purchasers. The 
company, however, declined to register the 
transfers, on the ground that E., not being a 
registered shareholder, was not entitled to 
tianster the shares under the 26th section of 
the above Act. He afterwaids became bank- 
rupt, and the brokers, who had been compelled 
to purchase other shares for the purchasers, 
presented a petition praying that the assignees 
might be directed to complete the transfers : 
— Held, that such dealing with shares before 
registration was prohibited by the Act ; and 
the petition was accordingly dismissed with 
costs. Exp. Eeilsony Be Edmond, 2 W. E. 
121 ; 18 Jur. 297. [1578 (2). 

7. Tt is not necessary to obtain leave to 

issue execution on a judgment obtained against 
a company in order to prove it against the 
estate of a shareholder. Walton v. Butler, 5 
W. E. 331. [1699 (8). 

8. Where, in the course of winding up, the 

Master makes a call substantially excessive 
of that advertised, the matter must go back 
to the Master, as not fair towards the parties. 
The advertisement under 11 k 12 Viet., c. 45, 
&. 85, does not determine the sum, but merely 
states that a call is proposed to be made. 
Exx>.^Ckr&on {fiseoumt). Me London f BiT-* 
mingham J* Buehmighamlme BrnMay Co,, ^ 
W. E. Uh [1693 (4), 
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1. The Court has am absolute discretion to 
decide in jthe first instance to grant or refuse 
petitions, although coming within the meaning 
of the Winding-up Act®;. J?e Lmido% Coii- 
tmjmwe db., 1 W. A 252 ; 1 Brew. 465. 

ri616 (9). 

% A partner in a joint stock company 
which has become embarrassed and ceased 
its operations, and is being wound up by a 
committee of the directors" and shareholders, 
is not precluded from his right to have the 
company wound up, under the provisions of 
the Joint Stock Companies Winding-up Acts, 
by the circumstance that he has assented to 
the appointment of the committee to wind 
up the affairs of the company ; and also that 
there is no more seiious charge raised against 
the directois than that of carele'^^^ness. lie 
Chelfethlimh cf GrUucesterBlilre Joint Stoch 
JSmh 4 W. B. 624. [1629 (2). 

S. Funds of a company being misapplied 
and lost through the injudicious conduct of 
the managing director, who sells his shares 
with the knowledge of lire misapplication, 
though not of the loss, a shareholder presents 
the usual petition to wind up, on the ground 
of such ^mismanagement. Order made that 
the petition should stand over for three 
months, upon the undertaking of the managing 
director not to interfere with the assets in 
respect of the purchase money for his shares, 
and on payment of a sum due to the company 
from another director. Me KemeaBfU Cmi- 
mereial BanUiUf Oh, 5 W. B. 31. [1617 (S). 

4. The Court may adjourn winding-up cases 

to chambers where the matter is not already 
before the Master. Me MitumUiom Shale Oo., 
2W.B.013. [1634(13). 

5. Wliere a cf)mpany had ceased to cany 

on business, but the go^eining body were 
bond file putting in execution their pow'ers, 
tinder the deed ot settlement, to wind up the 
affairs of the company, the Court refused 
to make an oulei under the protisions of the 
WindiBg*up Acts, although a creditor of the 
company to a large amount tvas in a position 
to issue execution for his cinim against the 
company, and if not successful by such means, 
then s^inst the members indivi<luanv. Mo 
Mrlikk Alkali Co,, 16 Jur. 944. [1644 (4). 

6. Whether in the case of two ordinary 

companies being nound up, one official 
manager may put the other on the IKt of 
contributions, gverre. Me Security Mfafml 
lAfe Assurmce Society, Mxj? Athemum Life 
ABmmnce Society (Q^cial Mmaqer), 6 W B 
431j 1B.T..H.B.,9L [1665(7). 

7. Before any pxoceeclings bv the chief 
clerk to adjudicate upon the liabilities of in- 
dinduai shareholders in respect of a company 
being wound up in chambers, the list of 
contributories must first be settled. Me Court 
mmye SUmr Lead Mlhiny Co,, Sedqwiekk 
ease, 5 W. B. 773 ; 2 Jur., N. S., 949. 

. [1679(3). 

B f* that in proceedings under the 
Winding-UD Acts condiu tod in chambers, until 
.cries bas been signed by 
e list is not finally settled 
:s Of the Winding'tup Act 
mn the Winding-up Acts 


[Adbihba. 


9. In a case where two of the contribu- 

tories might have been entitled to insist upon 
a classification, but had neglected to do so 
before the Mastei, and now moved to discharge 
the blaster’s order including them in a call -I- 
Motion lefused with costs. j%;. Seotfs 
ecufors, Me JSforfh of Mnyland Ma^iMna Co t 
W. B. 49. [le/g 

10. Where a company is wound up under 

the Companies Act 1862, and calls have been 
made on the shareholders, interest after the 
date ot the winding up can be#paid up out 
of the calls only on those debts which cairy 
inteicst at law. Me IlenfardsUre Mankmo 
Co., 2 L. H., Eq., 2 >0 ; 36 L. J., Oh„ 806: 17 
L. T., N. S,, 58 ; 15 W. B. 1056. [1688 (8). 

11. Upon claims carried in by creditors 

against a company in course of winding up, 
wherever there is a fair question to be tried" 
the claim must be allowed by the Master as 
a claim only, and not as a debt until it has 
been established at law. Me Counties Union 
Assumnep Co., 5 W. B. 389. [1703 (1). 

12. The Statute of Limitations ceases to 
run against a creditor of a company from the 
time that the Master takes any step in the 
winding np. Me Wanvich Worcester MafL 
way Co., 6 W. B. 433 j 1 L. T., N. S., 145. 

[1703 (10). 

13. A company, incorporated by Act of* 
Parliament, was thereby empowered to pur- 
chase lands, to be vested in them for the 
purposes of the Act, There was no provision 
for the disposal of the land if the works 
should be abandoned. The operations of the 
company had for some time ceased. The 
Court refused, at the instance of a shareholder, 
to decree a sale of the land acquired under 
the powers in the Act, for the benefit of the 
shareholders. Hall v. Meal Pier Co., 3 K B, 

[1706 (6). 

14. In the proceedings befoie ihe Master for 
windnc xipan aboitivo joint stock company, 
m wl V h 53,015 «:haies had been subscribed 
for, a sirn of 23,000^. was realised. After 
tvo arherrisemenfs in the daily papeis for 
strip oVlers, cerlificates representing 25,675 
sha n V. e? 0 prodne c • i ; 2 ^870 sci ip shares were 
canolled by armngt merit with the holders, 
Icaxing 2.470 snip slimes unaccounted for 
It jq peared that 22,000/. as^-cls of the company 
remained out landing. On the application of 
the official managci, the Court authorised 
him to pay a dividend of 15.9. per share 
among the holders of the 25,075 scrip shares 
and to pay and distribute future dividends 
among the holdejs for the time being of scrip 
shares with the sanction of the Hasten 

Quilier, 5 Be G. k Sm. 276; 16 Jur. 809. 

[1707 (2). 

15. Twm petitions being presented, one hy a 
shareholder, and the other by a creditor, for 
wmamg^up the same company-— the first 
petition IS wTongly entitled, and on objection 
taken, leave ^ to amend is refused. On the 
second petition a conditional order is made 
for payrnent in a certain time, or in default 
for winding up ; default is made ; but pending 
the cjeclitor’s petition and before order made 


on it, the shareholder proson 
petition to wind up. On the quest! 
— Held, that the shareholder mx 


the wron 
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petition. IRe South Emx Qmliqht and CoU 

P’’!! (11)- 

1, W^ere more tlian one petition ba& been 
presented in reference to the winding-iip of a 
company, S]pecM circumstances justifying such 
other petitions must be shown to induce the 
Court to allow the costs of more than one 
petition. Me Senefdl Inde7rmlty Assurance 
Co,, 5 W. E. 46S. [1711 (H). 

F. 1719, after par. (4), add 
• See also Solicitor, XY. i. 2 (d). 
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CONDITION. 

P. 1727, col. 2, line 30, after See add Vested 
COHTINGENT AND FUTURE INTERESTS. 

2. Property cannot be given for life any 
more than absolutely without the power of 
alienation, being incident to the gilt ; and 
although a life-interest be expressed to be 
given, it may be well determined by an apt 
limitation over, Mocliford v Bachman, 9 
Hare 480; 21 L. J., N. S., Ch., 511 ; 16 Jur. 
212. ^ [1728 (1). 

There is no rule that a life-interest may 
not be well determined by a pro\iso for 
cesser, although it be not accompanied by any 
limitation over, semlle. S. C. 9 Hare 481 ; 21 
L. J., N, S., Oh., 511 ; 16 Jur. 212. 

Ho greater eifect can be given to a limita- 
tion over, than to an express declaration that 
the life-interest shall cease. Ih. 

A life-estate given in the prior part of a 
will may be well determined by an apt limita- 
tion over contained in the subsequent part of 
the will Id, 475. 

The Court must look to the previous part of 
the will to ascertain what interest the testator 
intended to give, and to the ulterior part to 
see in what events that interest is given over, 
/A 

The distinction between bankruptcy and 
insolvency, as being voluntary and involuntary 
modes of alienation, approved of. Ih. 

3. A testator devised an estate to A., with 

an injunction that he was not to sell it out of 
the family; but if sold at all, it must be to 
one of his brothers Held, that the restraint 
was void, Attwater v. Attwater, 2 W. E. 81 : 
18 Jur, 50. [1729 (4). 

4. ^ Estate of tenant for life liable to 

forfeiture on his mortgaging it. He mort- 
gaged it to A. unknown to the parties taking 
under the forfeiture Held, that A. was 
liable to account to them for the rents, at 
all events, from the filing of the bill, and 
beyond that from the time he had notice 
of the trusts creating the forfeiture. 
mssmf V, JBray, 33 Beav. 96. [1739 (5). 

6. On construction of will, legacy, with 
prohibition to executor not to advance it 
unless^ “in case of an establishment or 
acc|uisition which may to executors seen 
advantageous ” Held, a conditional legacy. 
Mini V. m TImimj, 2 Madd. 167. 

. ^ . [1743(1). 

6. Testator devised estates to F, S. and M. 
his wife /for their joint lives and the life of 
the survivor, he assuming the name and artns 
of testator ; remainder to trustees to preserve 


contingent remainders, and after the decease 
of F, S. and M., unto all the children of F. S. 
and M. then already or thereafter to be horn 
of their bodies, male or female, for and during 
their joint lives and the life of the survivor 
of them; but all the sons to take the name 
and arms of the testator in addition to their 
own; remainder to trustees to preserve con- 
tingent remainders, in trust nevertheless to 
permit all the said children to receive the 
rents of the property in equal shares during 
their lives, and from and after their several 
deceases unto and equally between all their 
issue, male and female, and for want of such 
issue over:— Held, that the name and arms 
clause was a condition subsequent to the 
vesting of the estates in the sons, and was 
satisfied by their assuming the name and arms 
of the testator subsequently to the disentailing 
deed. Woodhouse v. Her rich j 3 W. 11. 303 ; 

1 Kay & J. 352; 3 Eq. Hep. 817 ; 24 L. 3., 
Ch., 649. [1763 (3). 

7. Where a legacy was given to A. in the 

event of B. dying unmarried, but upon the 
express condition that A. should, within 
three years of testator’s death, pay to the 
executors all moneys due from him to the 
testator, the Court observing that the legacy 
might have become payable before the end of 
the three years, by the death of B. within that 
period, and that this was a condition for the 
payment of money : — Held, that the condition 
was substantially pci formed by payment after 
the thice years, and that legacy was payable. 
Mahie v. Byde, 4 Beav. 468. [1771 (8). 

8. A devise to a man and his heirs, or in 

tail; but in case he commits treason within 
such term, it shall go over; this is a void 
clause. A man may by will substitute another 
executor, if the first should, by treason, forfeit 
during the life of the testator; but if he 
means to extend it beyond the teim of his 
own life, it could not take eficct, as it would 
be an evasion of Acts concerning treason. 
Carte v. Carte, 3 Atk. 180. [1771 (7). 

^ 9. A testatrix by will, dated in 1845, 
limited to a daughter an exclusive power of 
appointment by will amongst her children. 
The daughtei, by her will, dated in 1874, in 
exeicise of the power, appointed the fund 
amongst the objects of the power in certain 
shares, giving to two of her daughters life 
inteiests only, and declared that if either 
during her life or after her death any son or 
daughter of hers should marry a person who 
did not profess the Jewish religion, or was 
not born a Jew though converted to Judaism, 
or should forsake the Jewish and adopt the 
Chiistian or any other religion, then such 
son or daughter should forfeit all share in the 
fund, and in case of forfeiitu'e the forfeited 
share was to accrue and go over to the other 
or others of the children Hung at the time of 
the foifeiture. ^ Julius, a son of the appointor, 
mariicd a Christian in his mother’s lifetime, 
but without her consent. The plaintiff, one 
of the two daughters of the appointor, to 
whom a life inteiest only was appointed^ 
became a Christian after the mothers death. 
Both Julius and the plaintiff were born after 
the death of the creator of the power ;--*Held, 
first, the forfeiture clause was not void as 
against public policy; secondly, that it was 
effectual as to the shares of children marrying ■ 
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Christians or bocotoing Christians during the 
litetime of the appointor, and therefore that 
the share of Julius was forfeited, thirdly, 
that the forfeiture clause must be read in 
conjunction with the gift oyei, and therefore 
that so far as it affected, after the death of 
the appointor, the share of a child born after 
the death of the creator of the power, it was 
void tor remoteness, whether such share w^as 
appointed for life only or absolutely, and 
cttnsequontly that the plaintiff had not for- 
feited her -share. liodqson v. Halford, 11 
L. Ch. D., 959 ; 48 L. j., Ch., 54S ? 27 W, E. 
545. [1771 (7). 

1. A will contained a proviso, that in case 
any of the tcstatoi’s sons should intermarry 
or illegally cohabit with any of their cousins, 
the share of such son was to go over to the 
persons who would have taken if he had died 
under twenty-one ; and the testator declared 
that it should not be lawful for his trastees 
to transfer any share in the peisonalty, or 
permit him to enter upon the realty, until 
such son should execute a bond to the said 
trustees in 20,000^, to observe this direction: — > 
Held, that one of the sons, who hacl arrived at 
twenty-one, could requiie payment of his one- 
fourth without entering into kich bond. Poole 
V. PoU, 17 Jur. 688 ; 22 L. J., Ch., 1042; 11 
Hare n ; 1 W. E. 276 ; 1 Eq. Eep. 21. 

^ [1771 (7), 

mmUe, that a condition to give such a bond 
is not to be enforced. Ik 

SmUe, that the gift o\er in the principal 
case did not exactly fit the condilion of ior- 
feiture, and therefore that the condition itself 
would have no result, Ik 

2. A bequest was made by a testator to his 

debtor, on condition of his paving his debt 
before, or to his (the testator’s) executors 
immediately aitei, his death; the testator 
afterwards accepted a composition, and the 
remainder of the debt continued unpaid* — 
Held, that the legatee was nevei tireless 
entitled to the legacy. 6?ath v. JSurto?^, 1 
Boav. 478 ; 8 Jur. 817. [1773 (8). 

3. Ho notice is requisite where a condition 

is annexed to a devise of real or personal 
estate, and the devisee is bound to pcilorm it 
before he can be entitled, or incur a forfeiture, 
under a devise over. Chatmeu v. (Iraodon, 2 
Atk. 620. [1774(10). 

4. Hotice must be given to the heir-at-law 

of a condition to wmik a forfeiture. Murleton 
V, Emnfrey, Ambl. 259. [1774 (10). 

5. Blackacre is devised to J., with a 

proviso tliat, if he he evicted, he shall have 
Whiieacre. J. is evicted of a moiety of 
Blackacre; he shall only have a satisfaction 
pro tmita out of Wliiteacre, Tute v. Tyte, 1 
V'em. 270. [1774 (14). 

A2)poftmme7itof €on(Uiio7i§.l 6. A testator 
directed that a specific sum of 10,0004, to 
which he was entitled, should be applied in 
paying off a charge on his B. estate, if esta- 
blished ; and that in case it should be so applied, 

I Bt charge of 18,0004, to which his B. 

f &hmU not be raised thei’o- 
f i s’ estate. After his death, 

j” estate having been 

#pHed 




payment of his debts, a decree was made for 
refunding the 10,0004 out of the B. -estate • 
but it was disputed whether the whole of it 
was wanted for payment of debts:— Held, 
that the disposition in favour of the D. estate 
wa^ upon a condition which was not appor- 
tionable; and that, unless the B. estate got 
the full benefit of the 10,0004, the owners of 
the I), estate had no title to throw any part 
of the 13,0004 on the B estate. Caldwell v 
Cresswell, 6 L. E., Ch., 278; 24 L. T. 564. *^^6' 
also Vested Coktingi-ent ansi Fdtuee 
Interests, XII. i. [1774 (i§)^ 


CONTINGENT INTERESTS. 

P. 1779, col. 2, line 5, after Will, add 
Vested Contingent anb Future 
Interests. 


CONTINGENT REMAINDERS. 

F. 1779, col. 2, after line 7 add 
See also Vested Contingent and Future 
Interests. IX. 


CONTRACT. 

7. B., a mairied woman living separate 
fiom her husband, entered tlie service of C. 
as his housekeeper, and iormecl an illicit 
connection with him, dining which period C. 
stiuck her a violent blow, which compelled 
her to have medical advice. On her threatening 

I legal pioceedings, C. piomised compensation, 
and an agieement was drawn up by which, 
after leciting that they had lived together, 
but agreed thenceforth to separate, C. agieecl 
to pay certain sums to B. for her separate use, 
and it was mutually agreed that each should 
live separate and apart fiom, and in no 
manner molest or annoy, the other. The 
illicit^ connection thereupon ceased. B. filed 
her bill for specific perfoimaiice of this agree- 
ment — Held, on demurrer, that there was no 
suificient consideration in the agreement to 
entitle B. to recover upon it. Zanemter v. 
Carter, 2 W. E. 437. [1789 (5). 

8, A lessee wiote to his lessor offering to 
surrender his lease and to take a iresh lease 
for twenty-one years to a nominee, or to a 
company which he intended to form, at an 
increased rent, but otheiwise on the same 
terms as the existing lease ; and by a subse- 
quent letter offered to instruct his solicitor,'^ 
prepare a draft lease. The lessor tekgrapM^ 
to him in reply to get the lease prep»^i, 
Afterwpds correspondence took place 

the solicitors as to the form of the ICasfe* amd 
the lessee’s solicitor prepared a fprg# 



Addenda.] 


CONVEESION- Aim EEVEESTOK 


8197 


brought an action for specific performance 
of the i^greement to grant a lease and for 
damages. No company had been formed and 
no nominee appointed by the plaintiff before 
the trial of the action : — Held, that assuming 
there was a binding agreement for a lease, 
the formation of a company or appointment 
of a nominee was a condition precedent, and 
that the plaintiff could not maintain an action 
for specific performance of the contract, as he 
had not performed the condition. Whlliams 
V. Briscoe, m L. E., Ch. B., 441 ; 48 L. T. 198 : 
31 W. E. 907. [1793 (4). 

But held, also, on the construction of the 
correspondence, that there was no binding 
agreement between the parties, and therefoie 
the action entirely failed. Ih. 

1. Indictment for misdemeanour may be 
compromised ; but scons for felony. Blworthy 
V. Bird, 2 Sim. & S. 372; 3 L. J., Ch., 190. 
See ^Ycstmea,tlh v. Westmeath, Jac. 126. 

[1789 (1). 

Specific performance of agreement for 
separation of husband and wife decreed, though 
agreement provided for compiomise of indict- 
ment for assault. Ih. 


CONVERSION AND 
REVERSION. 

P. 1794, col. 2, after line 22, add 
Conversion of Wastmq Property or Besidue, 
Bights of Tenant for Life ana Bemalnder- 
See Life. Estate foe, YI. 


2. Hudson v. Coohe or Cooh, 41 L. J., Ch., 
306; 13 L. B., Eq., 417; 20 W. E. 407; 26 
L. T., N. S., 180~page 7218 (1). 

[1705 (14). 

3. Where a vendor of freehold land died 

after an award had been made under the 
compulsory clauses of the 8 & 9 Yict., c. 18, 
and the amount of the award had been paid 
into court, the personal representative of the 
vendor was held entitled to the amount so 
paid in as part of the personal estate of the 
testator. Be Wootton, 7 L. T., N. S., 620; 1 
N. E. 193. [1799 (6). 

4. Money paid by certain commissioners 

under Act of Parliament for land of which A. 
was seised in fee in remainder, and which 
money had been invested in SI per cent, an- 
nuities ‘.—Held, to be real not personal estate. 
Be Stewarts Trusts, Bxf, Cramer, 1 W. E. 
17 ; 22 L. J., Oh., 369 ; 16 Jur. 1063 ; 1 Sm. & 
G. 32. [1799 (6). 

6. Under the compulsory powers of the 5 & 
6 Will. 4, c. 69, a poor-law union compulsorily 
took lands, and paid the purchase money into 
court. On the petition of the tenant for life, 
the amount was invested in stock, and the 
dividends were, under an order of the Court, 
paid to her for life. On her death, intermedi- 
ate limitations having failed, her heir at law, 
to whom the ultimate remainder was limited, 
petitioned the Court that the stock might be 
paid out to him Held, that the ^tock con- 
^ tinned real estate, and the money was ordered 
to be paid to him. Be Mormr’s Mstate, 5 Be 
- G. S. 483; 16 Jnr. 1063 ; 22 L. J., Ch., 369. 

[1799(6). 

1 4 ton. Till, 



6. A. mortgaged real estate to B., and 
gave B. a power of sale, and the trusts of the 
surplus purchase moneys were declared to be 
for A., his executors, administrators, and 
assigns. A. died. After A.’s death the estate 
was sold under the power of sale : — Held, that 
A.’s real, and not his personal representatives, 
were entitled to the surplus purchase money. 
Be Clarhe's Trusts, 22 L. J., Oh., 230. 

[1800 (4). 

7. Where a testator, having contracted to 
purchase an estate, and taken a transfer of a 
mortgage on it, specifically devised it : — Held, 
that the devisee was not entitled to the interest 
on the moitgage between the testator’s death 
and the completion of the purchase. Puxley 

V. Piixlmj, 1 N. E. 509 ; 8 L. T„ N. S., 570. 

[1800 (4). 

8. An estate was appointed by will subject 
to a charge for raising a sum of money to be 
applied upon certain tiusts. The money was 
duly raised in the lifetime of the appointee. 
After his death the trusts failed, and the charge 
sank for the benefit of the estate : — Held, that 
the money belonged to the legal personal 
1 epresentatives of the appointee. Be Bewhery,. 
46 L. J, Ch., 612; 5 L. E., Ch. D., 746; 25 

W. E. 747. [1800 (4). 

9. Lands purchased by guardian for infant, 

duiing his minority, considered as personalty, 
Gihson V. Scudamore, Bick. 45. [1801 (10). 

10. A testator directed his trustees to sell 

his leal estates, reseiving to them a discretion 
by the clause “and as and when if they should, 
from time to time or at any time, think fit, to 
sell and dispose of his said real and personal 
estate as they should think proper,” one-sixth 
part or share of the testator’s real and personal 
estate, or the produce thereof, was to be paid, 
transferred, and assigned to each of his 
children. No conversion had taken place : — 
Held, that the share in the realty of one of 
the children who had died intestate descended 
upon his hoir-at-Iaw in its unconverted state. 
A conversion qualified by a discretion not the 
same as an absolute conversion. Harding v. 
Trotter, 1 W. E. 502. [1807 (7). 

11. A testator gave all his real and personal 
estate to trustees, upon trust, to permit his 
wife to have the enjoyment of the rents, 
issues, and profits thereof for her life, or 
otherwise, with her consent and approbation 
in writing, to sell the real and personal estate, 
and invest the moneys to arise from the sale 
of Ms real and personal estate on Government 
or real security, and pay the interest to her 
for life; and after her decease to pay two 
legacies of 602. each, and divide the residue of 
the moneys to arise from his real and personal 
estate between his nephews and nieces living 
at the death of his wife. The real estate was 
not sold during the life of the widow Held, 
that the nephews and nieces were entitled to 
the produce of the real estate. Waddmgtm 
V. Tates, 16 L. J., N. 8., Oh., 223 ; 10 Jur. 241* 

[1809 (1). 

12. Testator devised his real estates to 
trustees, in trust to sell as soon as conveniently 
might he after his decease, and as to the 
proceeds, together with the intermediate rents, 
after payment of the testator’s funeral and 
testamentary expenses, debts, and legacies, to 
pay one moiety to Ms nephew, and to invest 
the other moiety in the funds. In trust for hM 
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ncpli^w for lifo, and after Ms death for Ms 
children, 1?he real estates were not sold until 
some years after the testatoi’s death : Held, 
that rents accrued in the meantime ought not 
to be invested for the benefit of his nephew 
and his children, but that the nephew was 
entitled to them. ¥igor v. Earwood, 12 Sim. 
172 . ( 13 ). 

MlgUs of Te 7 iant for Zife wJtere Conversion 
is Zostpo 7 iedA See Life. Estate foe, YI 
^ ^ [1815 (13). 

1. A testator directed the proceeds of the 
sale of his estate to be invested for the benefit 
of Ms three daughters, and the interest thereof 
to be paid to each of his said daughters during 
their respective natural lives ; and after the 
decease of each of them, he directed that one- 
half of the fund or share, the income of which 
rvas thereby directed to be paid to the parent 
respectively for life as aforesaid, should be 
paid to the children of each of his said 
daughters Held, that the daughters did not 
take absolute interests, and that the testator’s 
heir was entitled to the undisposed-of portion 
of the real estate, whether converted or not. 

v. Bennet% 1 W. B. 406 ; 1 E<1. Bep. 
1361 ; 18 Jur, 140 ; 22 L. J., Oh., 1020. 

[1822 (11). 

2. Testator gave, devised, and be(iueathed 

all his real and personal estate to trustees, upon 
trust to sell, and pay and apply the proceeds 
of such real and peisonal estates, and also all 
the rents, inteiest, and profits thereof until | 
sale, in such manner as thei einaf ter mentioned ; ! 
and, after making a provision for Ms wife for 
her life out of the said piocecds, he directed 
that the residue of the said fund should be 
divided into fifty equal shaies, winch he be- 
queathed amongst laiious legatees, giving a 
ceifcain number to eat*h, and directing that, in 
case either of such legatees should die before 
his shares should become vested, such shares 
were to sink into the residue : — Held, upon the 
construction of the will, that certain poitions 
of the residue (which was wholly made up of 
proceeds of realty) which had lapsed by the 
death of the legatees thereof in the lifetime of 
“iie testator belonged to the heir at law, and 
not to the next of kin of the testator. Fair- 
Mim V. Motlmell^ 9 d’ur. 787. [1826 (8). 

3. A testator directed a part of his personal 

estate to be converted into realty and settled 
on certain trusts. These being exhausted, and 
no investment having been made Held, that 
the residuary legatee was entitled to the fund, 
and took it in the character of personalty. 
Eereford v* MatenlitU^ 6 Beay. 51 ; U L 3., 
K B., Ch., 173 j 6 Jur. 228, [1832 (4). 

4, Where land has been devised on trust 
to convert, the acts of the cestuis gue trmtent 
must bo clear and unequivocal, and by all of 
tten, in order to show their election to enjoy 

property unconverted. ’Vincent v, Fam^ 

X W. B. 264. [1837 (9). 

’ 6. Where real estate conveyed to trustees 

. * on trust to sell, has been used by the devisee 
■ of the settlor to all intents and purposes as 
realty, and is afterwards sold by the trustees, 

•, the trust fund, the produce of the saK is to be 
taken as real and not as personal estate. Ee 
.Bardner's Trusts, 1 Eq. Bep. 57^ [1837 (9). 

; 6; If the person absolutely entitled to the 


veision have a right to elect to take it as 
personalty, a mere acquiescence in its remaining 
imested in consols during his life, and his 
will, by which he bequeaths personal estate 
only, and does not devise realty, axe not such 
proof of election as to prevent the fund descend- 
ing on his death to his heir. Be Stemarfs 
Trusts, Exp, Cramer, 16 Jur. 1063 ; 1 Sm. & G-, 
32 ; 1 W, B. IT ; 22 L. J., Ch., 369. [1837 (9). 



CONVEYANCINd COUNSEIi. 

See Beacticb (Conveyakoing Coensbe), 


COPIES. 

Proof hy AMract and Copies See PbAC- 
TicE (Evidence). 

- Taking Copies after Inspection, See 

Peactice (Discoveey, Peodxtction, 
AND In&FECTION). 

- Fllmg Copy of Petition, See PeAOTICB 

(Petition). 

-Sermee of Copy BUI Bee Peactige 
(Sebvicb op Copy Biel). 

- Service of Copy Beeree, See Peactice 

(Judgments, Deceees, and Oedbes). 

- Bse of on Zmes at Law, See Peactice 

(Issues and Teial by Juey). 

- Costs of. See SoLiciTOE, XVI, xviil, S. 

See also Bankeuptcy, XY. yiii. 4. 


COPYHOLD. 

7. The defendant in ejectment for land in 
Ireland proved letters patent from the Crown, 
2 Car. 1, gianting to H., his heiis and assigns, 
certain lands, with power to create manors 
thereof. Pie also proved^ a commission of 
grace, 12 Car. 1, for remedying defective titles^ 
and letters patent, 13 Car. 1, re-granting such 
lands unto H., Ms heirs and assigns, and 
declaring that certain of such lands, including 
the lands of B., slionld be the manor of B., 
with power to H. to grant the demesne lands 
in fee to be held of such manor. He traced 
the devolution of the manor to 1721 (when 
the then owner made a fee farm grant of the 
lands of B. to L., paying rent and doing 
service at the Court of D.), and down to his 
testator. He proved the devolution of the 
lands of B. ; timt manor courts had been held 
at B. by the successors in title of H. as te 
back as living memory would goj and that 
the occupiers of B. attended habitually as- 
suitors and jurors. He proved the court boojrs 
from 1771 down to the present time,; also a 
leased B. in 1781, ivherein the lessee , cove- 
nanted with the lessor to attend the 'manor 
courts of B., and another fee farm grant to 
B- doing suit at the Court of B., and yielding 
rent, and the payment of such rent! tip' to, ,the 
present time :~Held, that there was evideneo 
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to go to the jury that there was in 1721 
a naa^or of D., comprising the lands of B. 
as pai*t of the demesne thereof. Whether the 
effect of the deed of 1721 was to a^'est the 
lands of B, in L. to be holden of the manor 
of B., qumre, Delaelierois v. Delaoherois^ 4 
K. E. 501. [1843 (4). 

1. Court will not determine in whom is 

the right to appoint a steward on petition 
fox delivery of deeds, etc., to the appointment 
of ?)ne of the parties. 3Iott v. Bimtoriy 7 Yes. 
201. % ^ [1843 (6). 

2. !fhe evidence of a neighbouring manor 

shall not in general be admitted to show the 
custom of another manor. My (JDemi) v. 
Whrre^ 2 Atk. 189. [1846 (2). 

Courts of law have admitted evidence with 
regard to profits of mines out of other manors 
where they aie similar, to explain the custom 
of the manor in question. 

The Couit of Equity •will not put persons to 
set forth a custom with the exactness which 
is requisite at law, or which the Exchequer 
expects. lif. 

5. Equitable tenant for life of copyholds 
under a will, which contained no special pro- 
vision for the payment of expenses on admis- 
sion, died without having paid the fines and 
fees incurred on the admission of a trustee in 
her lifetime. By her will she bequeathed her 
personal estate to her daughter for life for her 
separate use, and after her decease to her 
children. The daughter and her husband 
and children took estates in lemainder in the 
copyholds: — Held, that having regard to the 
frame of the will, under which "the tenant 
for life was entitled, and to the interest which 
the parties entitled to the copyhold estates 
took in the peisonal estate of the tenant for 
life, one-third of the fees was properly payable 
cut of the cof^ym of his peisonal estate, the 
husband of the daughter consenting to |)ay 
the residue. Bull v. BiThheoJi, 2 Y. & Coll. 
0. 0. 447. [1859 (8). 

4. B,, tenant in common of copyholds, 

joins in deposit of deeds on an equitable 
mortgage, and a foreclosure bill is dismissed 
as against him. Upon the question of costs 
of admission : — Held, that a surrender of copy- 
holds stands on the same footing as convey- 
ance of freeholds, and a decree cannot be 
varied as to costs of admission. v. 

Bury, 2 W. E. 87 ; 2 Drew. 41 j 17 Jur.’ll73 ; 

2 Eq. Eep. 8. [1859 (8). 

5. Covenant by A. B., a husband, with 
trustees that he will at his proper costs and 
charges surrender to the lord of the manor, 
according to the custom, the copyhold here- 
ditaments to which his wife was entitled to 
the use of the trustees, to the intent that they ' 
might, at the costs and charges of A, B*, be i 
admitted tenants upon trust to pay the rents 
to the wife for separate use : — Held, that the 
act of admittance was complete before the 
fine became payable, and that B. was not 
bound to provide for the fine under the words 

costs and cbArges.’* Barrm v. 3 

W. E. 587. [1859 (8). 

6. The descent of tho interest possessed 
by a person entitled under an executory 
^eyise of customary lands is r^ulated by 
' common law and not by the custom. 

V. Biddle, 89 L. d,, Oh., 426; 18 
« [1861 ( 8 ). 



A testator devised customary lands of in- 
heritance to his brother, his heirs and assigns, 
but in case his brother should die without 
issue, he directed that the whole should be 
divided amongst Ms five sisters or their lawful 
representatives. The brother survived the 
testator, but died without issue. A person 
entitled under the gift over to a share in 
the lands, died intestate in the lifetime of 
the brother: — Held, that the share of the 
intestate descended to her common law heirs 
and not to her customary heir, J5. 


COPYRIGHT. 

7. The compiler of a dictionary or work in 

which absolute originality is of necessity ex- 
cluded, is entitled, without exposing himself 
to a charge of piracy, to make use of preceding 
works upon the subject, where he bestows 
such mental labour upon what he has taken 
and subjects it to such revision and correction 
as to produce an original result, provided that 
he does not deny the use made of such pre- 
ceding works, and the alterations are not 
merely colourably made. Various tests as to 
what constitutes the legitimate use of pre- 
ceding woiks. S})ieTs v. Brown, G W. B. 352 : 
1 L. T., N. S., 16.' [1873 (8). 

P. 1884, after par. (6), add 

See aho Defamatioist. Y. 

8. Qu(sre, whether the Copyright of Designs 

Act (5 &; 6 Viet., c. 100) protects the applica- 
tion of an old design to the ornamenting of 
textile fabrics. Perfect v. Shepard, 1 W. E. 
213. [1887 (2). 

Plaintiff purchased of an artist a drawing 
of a bunch of pears, supposing it to be original, 
and transferred it to damask. The Court re- 
fused an injunction to restrain the defendant 
from selling damask with a pattern almost 
identical, until the plaintiff had established 
his right at law. Ih. 

9. Where an injunction restraining an in- 

fringement of copyright is continued subject 
to the plaintiff bringing an action, the Court 
will not allow the defendant to continue the 
sale of his works, he keeping an account, 
unless the plaintiff will consent. Sweet v* 
Ifauqham, 11 Sim. 51 ; 9 L. X, K. S., CM, 323 ; 
4 Jur., 479. And see Id, 456, [1891 (3). 


COSTS. 

P. 1900, col. 1, after line 5, add 
- Taxation of. See Bankebbtot, XXXY.- 
SOLIOITOE XYI. 


COUNSEL. 

E 1900, col. 1, after line 10, add 
— • Co7mey(m(^7ig, See Pbactioe 

YmjAmma Ootti^sel). 

— Fees of on TaxaHm, See SobioiTOB, 
XYl, xmi, f , 8, and 10. 

E 1900 , col. 1 , in line ll, after 
adddUBm I 
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8200 COVENANT TO STAND SEISED— CDRTESY. [Addenda. 


COVENANT TO STAND j 
SEISED. 

‘WhetQ a party, in consideration of love 
and affection, by release conveyed a specific 
freehold house, and assigned a particular 
leasehold, and all other the property, real 
or personal, to which he might be then en- 
titled,” upon tmst for his sisters, he being 
St the time seised of a share in another freehold 
house, of which no mention was made in the 
release :~-Held, that the general words being, 
from the tenor of the deed, only applicable 
to leasehold and personal estate, the latter 
freehold did not pass by them, and that the 
release did not operate as a covenant to stand 
seised. JDowigsworth v. BMr, 1 Keen 795 ; 

6 li. J., N. S., Gh., 26S; 1 Jur. 620. 

[1911 ( 6 ). 

2. Feme covenants to stand seised to the 
use of herself in tail, remainder to such uses as 
she, by writing under her hand, should appoint, 
for want of such appointment, to the use of 
tW plaintiff, her kinbman in fee. Whether 
this remainder to such uses as she should 
appoint is not a void remainder, being on a 
covenant to stand seised, (iiicore. Wmwieh v. 
&errard, 2 Tern. 7, [1911 (9). 

9. Katural love and affection is very suffi- 
cient to oieato a use, and will amount to a 
covenant to stand seised, though no other 
consideration appear. Lloyd v. SviUet, 2 Atk. 
149 . [1911 ( 6 ). 


COUNTERCLAIM. 

SFtee Pbacmok (Cototeeclaim u^tdee the 
JUEICATUEE Act). 


OBEDITOES’ TRUST DEEDS. 

4. One of the trustees of a composition 
deed consented that one of the other creditors 
| w (who was a banker) should retain a policy of 

Insurance, which he held as a security for his 
debt, in part discharge of such debt. This 
if was not communicated to the other creditors ; 

* but the trustees subsequently bought up the 

interests of all the creditors, and paid them 
a composition : — Held, in a suit between the 
trustees and the banker, that the banker was 
entitled to the moneys recovered on the 
policy for his absolute use. Oshom v. Milford^ 
1W.E.1S7. [1924(4). 

6* A man indebted by several mortgages, 
judgments, bonds, and simple contracts, settles 
j Ms estates for payment of his debts ; the real 

, ' I secnrities shall be first paid, and then bond 

and simple contract debts in average. Child 
, f I I ; ^ t Mmhmi, I Tern. 101. [1925 (4). 

! . ^ ' 6. The appointment of a trustee by creditors 

'« ^ ■, • f ^ I twelve rents for the payment of debts, 
the estates from any loss arising 
Mhre of the tjfestee. Mutelmm 
? . j j: 2 Ball k B. 41. [1926 ($% 

“ N f ‘ r ?Wher&a deed of arrangement wtifi 
c^faihed'l .tru^t ,to pay the 


attending the execution of a certain indenture 
of mortgage, or in any way relating tlrereto, 
and all costs, charges, and expenses, which 
the trustees might be put to in or about the 
execution of the trusts, or in relation thereto : 
— ^Held, that the trustee was justified in 
defending actions against the debtor, and 
providing abstracts of the mortgage property. 
Maw V. Fearson, 3 K. R. 99. [1927 (4). 

r 

Other Matte7'S.2 8. Where a trust for the 
benefit of creditors was created in^India, but 
subsequent events made it more convenient 
that it should be administered in England, 
the Court refused to allow a portion of the 
trust fund in its hands to be transferred to 
the trustees for the purpose of distribution in 
India, and overruled a demurrer to a suit for 
its administration. Hartwell v. Cohnl, 2 Jur. 
984. [1928 (2). 

9. An application by creditors whose debts, 
secured by a trust deed, had been established 
by decree of the Court of Chancery in 
England, to appoint a receiver over the trust 
estates in possession of defendant the debtor, 
refused ; it being doubtful as the record was 
framed, whether, at the hearing of the cause, 
the plaintiffs would be entitled to a decree. 
For the record to carry the English decree 
into execution was so imperfectly framed, 
that the defendant, by joining issue on the 
original record, would be at liberty to impeach 
the securities so established, which he could 
not do on a bill filed solely and exclusively 
to aid the execution of the English decree', 
MotMUch y* Fmmal (Lord\ Beat. 146. 

[1928 (2). 


CREMATION. 

See Ecclesiastical Pdesons and Peo- 

PEETY, XIII. IV, 


CURRENCY. 

See Annuity, XII. iii.— I nteeest, IT.— Ire- 
land, IT.-—JOINTURE, IT. 2.— Legacy, 
XIL xii. and XIII. VII.— Portion, TI. 


CURTESY. 

10. S. being entitled under a will to real 
and personal estate marries twice, having issue 
by both husbands, and concurs with her 
second husband in mortgaging property be- 
longing to them both, levying three fines. 
The second husband becomes insolvent, ind 
a deed of arrangement is executed to TOioh 
the husband and wife, assignee andmortg^ee, 
are parties, whereby it is agreed, that in coUi- 
sideration of a small sum, to be paid In part 
liquidation of the mortgage, Iffie mortg*agee 
^ Shall give up certain property of W Wsband^ 
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to tl:j^ assignee, for the creditors, the joint 
property of the husband and wife being 
charged with the remainder of the mortgage, 
reserving the power of sale, and subject theieto 
in trust for S. for her separate use; so that 
she might dispose of her property by deed 
or will attested by three witnesses as a feme 
with a proviso that her intestacy, entire 
ornartial, should not piejiidice her husband’s 
ri^t as administrator. The deed was ac- 
knowledged, and S. died intestate, her husband 
administered to her estate, and her eldest son 
claimed to have the mortgage paid off, to 
receive back whatever the mortgagee had 
received since B.’s death, and subject to the 
mortgage, claimed the freeholds tree from 
the right of the husband to curtesy Held, 
that the husband was entitled to curtesy, that 
there was no right to exonerate S.’s estate, 
and that the husband being her rejiresenta- 
tive made no difference. Wheetey v. Garfield^ 

4 W. E. 700. 1942 (5). 

1. Testator being possessed of a mill, etc., 
which had been granted to him and heirs for 
three lives, devised his property to trustees 
and their heirs upon trust to let and to pay 
one-fifth of the profits to his wife for life, 
and the other four parts he directed to be 
applied for the maintenance, education, and 
bringing up of his four children until they 
severaEy attain twenty-five, at which time, 
as they should severally attain that age, he 
gave, devised, and bequeathed unto such of 
his children as should attain that age, one- 
fifth of the property, to hold to them and 
their heirs. The testator then provided that, 
if any of his children should die under twenty- 
five and leave no lawful issue, then he gave, 
etc., the part of him, her, or them so d}ing 
unto the survivors or survivor of his said 
children, to be equally divided amongst them, 
their heirs, etc., with a like proviso if any 
of such children should happen to die under 
twenty-one; and after the death of his wife 
he gave the other fifth part to his children 
subject to the same trusts, provisoes, and 
conditions. The testator left all his four 
children, E,, M., J,, and Joseph, him surviving. 
E. attained twenty-five and married S. : M. 
married P. and died under twenty-five ; J. 
attained twenty-five, married Gr., and had one 
child who died an infant, and afterwards 
J, died. Joseph died under twenty-five un- 
married. On bill filed by E. and her husband 
against the children of M, and 0., the husband 
of J., in order to ascertain the rights of the 
parties to the mill : — Held, that the children 
of the testator did not take vested interests 
until they severally attained twenty-five. That 
the words survivors or survivor” could not 
be read “ others or other; ” that the husband 
of J. was not entitled to the share of J, during 
his life as tenant by the curtesy. Stead v. 
JSUU, X8 Beav. 50. [1942 (5). 


^ ^ P. 1944, qol. 2, last line, after Ohabity, X. 

''#4^ vn. 
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DEATH. FEESUMPTIOH OP. 

P. 1948 (5), last line, add 5 before Jur. 959. 

2, Where, on a motion to take the MU off 

the file, on the ground that the plaintiff was 
not alive in 1839, when the suit Tvas instituted, 
the affidavit in support thereof stated that the 
plaintiff went to America in 1824, and had 
not since been heard of by the defendant. 
No direct evidence was produced by the other 
side that the plaintiff was lifting, nor the date 
of any letter from him since 1827 :-^Held, 
that the circumstances afforded sufficient 
ground of suspicion to direct a reference to 
the Master as to that fact. Kowe v. Maolemi^ 
9 L. J., N. S , Exch. Eq., 1. [1948 (6), 

3. A sum of money was set apart, in 1815, 
to answer an annuity to a woman then sup- 
posed to be resident in India, but who was 
never afterwards hea rd of. In 1837, the Master 
having certified, npon presumption, that she 
was dead, but without finding when she died, 
the Court ordered payment of the principal 
money to the party entitled to it, subject to 
the annuity. In 1S42, the Master having 
certified, upon presumption, that she had died 
in 1822, and that no personal representative 
had been heard of, the Court ordered im- 
mediate payment to the same party of the 
accumulations since that time. And in 1847 
it ordered payment of the rest of the fund to 
the same party though resident abroad, upon 
his giving his personal security to refund in 
case the annuitant or her personal representa- 
tive should ever establish a claim. Cutlibert 
V. Purr her i 2 Ph. 199 ; 6 Jur. 447. 

[1948 (6). 


DECISIONS. 

4. The decision of a co-ordinate branch of 

the Court will he followed until reversed on 
appeal, in order to avoid an unseemly conflict 
oi decisions — Per J ames, T.-Oh. Be Times Life 
Assurance and Guarantee Co., 18 W. E. 404, 
40B. [1968 (7). 

5. Observations as to the necessity of pre- 

serving an uniformity of decision in the 
different courts. Parkin v. Tlmrold, 10 Beav. 
59 ; 16 Jur. 959. [1958 (7). 

6. Where a previous decision, even of the 

Court of Appeal, is clearly based upon a mis- 
apprehension, the Coui*t is not bound to follow* 
it — Per Malins, V,-Ch. Pugdale v. Puqdale, 14 
L. E., Eq., 234. [1968 (7). 

7. Neither the decisions on an executor’s 

legal right to retain an undisposed residue, 
nor the reasons for those decisions, are re- 
concilable with each other, but in tracing 
this subject through the successive cases, 
there appears to be a gradual tendency towards 
favouring the next of kin. Browm v. Jf Gui/re^ 
Beat. 365. [1968 (7.) 

8. In determining whether a transaction 
amounts to a fraudulent preference, the Court 
ought now to have regard simply to the 
statutory definition contained in s. 92 of the 
Bankruptcy Act 1869, The decisions on the 
subject before the Act may be useful as guides, 
but the standards laid down in them must not 
be substituted for that which is laid dowh in 
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BISCLAIMEE. 

P. 1987, col. 2, after line 20, add 
See also Moetgagb, XIV, Til* 


the Act. Msjp, Griffith^ Me Wihoxon^ 23 L. R , 
Ok B.* 69 ; 52 B. J., CIi , 717 j 48 L. T. 450 ; 31 
W,B.8TS. [1968(7). 

1, Totte^blmm's Mstafe^ Be (3 Ir R, Eq,, 
528, 5f>T, 568). (Decisions of Courts of co- 
ordinate liiiisdiction.) When the decision of 
one Court is cited to another of co-ordinate 
authority, the latter has a light to regard it 
in a critical and even sceptical spirit; and 
■while accepting the decision, to decline the 
reason of deciding, if a better one can be 
assigned. But I confess I think that, when 
an inferior Court (I mean inferior in the sense 
of curial precedence) has befoie it the deci- 
sion of its non-appellate liibunal, it is its 
duty to conform itself frankly and loyally 
10 the reason of the decision, and not merely 
to its letter. Per Christian, L. J. [1968 (7). 


DISTRIBUTION OF ES^^ATE. 

4. When grandohildien shall take per 
stirpes, and not per capita. How far in 
collateial successions the parties shall take 
per capita and not per stupes Lochjer t, 
Va^e, Barn. Ch Piep. 441. [1998 (13). 

6. A widow who has been divorced d mensa 
ct flwio, on the ground of adultery, is never- 
theless entitled to a share in the effects of 
her deceased husband, under the Statute of 
Distributions. Ilolje v. Perry, 1 N. R, 428. 

[1998 (13). 


% four deeds, though bearing date on 
fohr consecutive da>s, held to be necessaiily 
connected together, and to form one transac- 
tion. Peri V. Stmrt, 15 Beav. 493 ; 21 D. J., 

Ok, 514. mm (8). 

3. W. R. and A, his Tife, by deed dated 
the 30th June, appointed to the sole appoint- 
ment of W, R„ and subiect thcicunto to 
certain uses. W. B., by deed dated the 
Isi July, again subjected the e'^tate to the 
joint appointment of himself and his wife; 
and by a deed of the 2nd .Fuly, W. B and his 
Wife appointed the cstrite by i\ay of moilgage. 
The intennediatc deid was on pajKi. ^Ihe 
dates of the other deeds weic filled in. and 
the last deed was much interlined, the wife 
being by such intcilincations made a paity 
flubs^uently to the engiossment of the deeds . 
—•Held, tliat the thiee deeds formed one 
transaction, and therefore that the last deed 
was ttot voluntary. Wlaihread v. Smith, 2 
W. 1, 177; 18 Jitr. 475; 2 Eq. Bep. 377; 1 
Brew. 531; 17 Jur. 725; 1 Eq. Bep. 377; 23 
B, J., Ch., 611; 3 Be 0. M. & G. 727, And 
see Harman v. MichanU, 10 Haie 81 ; 22 D. J., 
Ch„ 1066,--p. 2616 (5). [1960 (8). 


DISTRICT REGISTRY. 

See Pbactici! (Disteict Begistby). 


DOMICIL, 


6. The authoiisation of the Emperor of the 
Frc nch is not necessary in order to establish 
a domicil to give the lights of testacy and to 
regulate the succession of propeity. Bremer 
V. Fmman 4* Bremer, 5 IV. B. 618* 

[2001 (3). 


DOWER, 

7, A separate report diiected of what was 
due to a doweress, without entangling her in 
a general account of incumbiances. Mcelestom 
V. BerUley, Bidgw. 253. [2030 (2). 


DEFAMATION. 

P. 1983, after par. (7), add 

See also Copyekiht, V, 


ECCLESIASTICAL PERSONS 
AND PROPERTY, 

8. Betters of request are no part of th# 
record. 0reata v. Treaswre, 5 H. B, 383. 

[2041 0), 
chTOh^ 


0. Dnder what circumstances 
wardens and overseers of a parish are^ ui 
59 Geo. 3, c. 12, s. 17* a corporafiion wi 
16 k 17 Viet, c. 137, s. 48. Me Had] 
Chantm {Poole Whites Cka/rities), 5 X 
295; 10 Jur., H. S., 941; 12 W. B. 1129 

10. G., . one of the churoJifWArden^ c 


DEPOSIT. 


ELECTION. 
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names^of himself and E., the other church- 
warden, A proxy was first filed for G. only, 
and it was declared that F. proceeded no 
farther with the suit. A subsequent proxy 
was filed, purporting to be for both church- 
wardens, but signed by G. only. The defendant 
appeared all along under protest, on account 
of the non-joinder of F., who in fact had 
noticing to do with the suit : — Held, that one 
churchwarden cannot sue alone. He has no 
implied aiithority to give a proxy for the 
other, or to join him m a suit. Kor can the 
Court compel or dispense with the joinder 
of the unwilling churchwarden. Greaia v. 
Tremme, 5 N. E. 883. [2074 (2). 

1. A proposal for the making over to the 
burial board of a place, of a piece of land 
belonging to the parish to be used as a 
cemeteiy, will not be sanctioned by the Court 
without the previous approbation of the ap- 
plication by the Chaiity Commissioners. JUxjo, 
WatforA Burial Board, 2 Jur., N. S , 1045. 

[2078 (5). 

2. A burial board duly constituted under 

the 15 & 16 Viet, c. 85, and the 16 & 17 
Viet,, c. 134, agree to purchase parish lands 
on the terms of pa'^ing an annual sum, the 
principal to be seemed either on the land or 
as a charge on the church-rate or poor-rate. 
On petition to carry out this agieement: — 
Held, that the money must be paid into couit 
in a gross sum, the dividends lo be paid to 
the vendors until invested in land, and the 
costs to be paid by the burial board. Seuible, 
the Court will not sanction a perpetual charge. 
Me Barroro, 3 W. E. 615. [2078 (5). 

3. A., holding meadow and pasture lands, 

under a lease of lives renewable for ever, 
demised a part of the premises to B. for a 
simEar term, with a covenant to keej) and 
deliver up the piemises in tenantable older, 
etc., and with a power of sunendei at the end 
of every three years. The assignees of B.’s 
interest being about to convert the premises 
into a public cemetery, the representatives of 
A. obtained an injunction to prevent them. 
SemMe, the proposed alteration of the propeity 
would amount to waste at common law. Mmt 
Y. BremUf Sau, k Sc. 179, [2078 (5), 


ELECTION. 


4. Devise of Whiteacre to A. for Efe upon 
condition that A, sufier a recovery of Black- 
acre and settle it ; and if he does not, then 
after the decease of A. Whiteacre to go to B. 
A. took Whiteacre but did not settle Black- 
acre. The heir of A. is not bound to convey 
j)ursuant to the condition, nor are A/s assets 
liable to make good the breach of the condi- 
tion, for it is a conditional limitation, and not 
a case of bare condition or of election. Frehe 
V. Brnringtom, 3 Bro. 0, C. 274. [2087 (3). 

0. Election by appointees under powers of 
appointment. See Wm v. Ghmlton, 10 W, E. 
6 L L, S., 743. [2096(0). 

E* L, being entitled to one-thiid share 

personal estates, settled such share 

' : marriage, with power of appointment 



to herself (in events that happened) over one- 
thiid pait thereof, hy deed or will, and over 
the other two-thiid parts by will, subject to 
the husband’s life interest therein, and in 
default of issue of the marriage. E. P. be- 
coming entitled to a moiety of another third 
share of the same estates, settled it to such 
uses as she should appoint, subject to the 
husband’s life inteiest. There was one child 
of the maniage. E. P. by her will devised, 
bequeathed, and appointed “ all that one-third 
part of her real and personal estates, over 
which she had a disposing power,” upon trust, 
immediately after her death to raise a sum of 
500? ; and “ as to the residue of the said one- 
third part, and the remaining two-third 
parts,” she gave the same to her husband for 
life, lemainder to her infant son and his heirs ; 
but in case he should die under twenty-one, 
without issue, she directed the icsidue of the 
said one-third part to be sold, for payment of 
an anniuty and legacies given by her will, the 
annuity to he payable upon the son’s death, 
and the legacies as soon as the said one-third 
part could be sold ; and as to the remaining 
two-third parts, subject to her husband’s life 
interest, she gave and appointed them toher 
sister absolutely. The son suivived the testa- 
trix, and died undei twenty-one without issue r 
— Held, that the appointment of the “one- 
thiid part ” for payment of the annuity and 
legacies, extended only to one-ninth of E. P.’s 
original third share, and to one-third of her 
moiety of the other third share, and that the 
will did not aficct the husband’s rights under 
the settlement, and no case of election was 
raised against him. Saward v, UPBmmell, 2 
H. L, Ca. 88 ; 12 Jni. 685. Affirming 3 Jur. 
682. [2094 (5). 

7. P. 2095, after par. (5), add leferences 5 
W. E. 540. B. C. in Court below mm. 8te^lmw 
V. Stone, 6 W. E 416. 

8. Loid Colville ga\c all he should leave 
in the woild to trustees to pay his debts and 
legacies, among which was the sum of 1,000?. 
to his hi other and heir, and as to the residue 
in trust for natural childien. The testator had 
a real estate in Nova Scotia, but, as there was 
no witness to his will, it descended to the heir 
at law : — Held, that, su|)posing the words of 
the will would have passed real estate if 
attested in due form (which was doubted), the 
brother was entitled to his legacy, and also 
to the real estate. Fa/rq%i7iarson v. ColvUle 
(Lord), EomEly’s Notes of Oases, 129. 

[2100 (7). 

9. So, also, where a copyhold was expressed to 

be devised, but was not surrendered, and the 
heir had a legacy and an interest in other 
estates devised to him. Jeffreys v. Buh^mel 
Eomilly’s Notes of Cases 129. [2100 (7). 

10. E. having a life estate and a contingent 
reversionary interest in a iarm, C., by his will, 
charged his farms E. and G. with the payments 
of debts and legacies, and devised all his real 
estates (subject as to E. and 0. to the charge) 
to H. for life, with remainders over, and with 
a contingent executory devise to M. for life*. 
Under a settlement made in E/s lifetime, the 
farm 0. was settled (subject to E,^s life estate) 
upon M. for life, with remainder to her chil- 
dren (of whom H. was one) in fee, subject to 
be divested, in the event of their dying without 
leaving issue Held, that the testator 





r 
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intend to devise more tlian his own inteiest in 
the 0. farm, and that M. and H. were not put 
to their election. M^mis v, Em7hs^ 2 N. E. 
m% [2107 (5). 

1. A testator, having a life interest with an 
execntory devise over, as right heir of his 
father, in certain property, subject to the 
interests for life and in tail of M. D., H. B., 
and two other persons therein, devises that 
property infer alia to M. B, and H. B., subject 
to a charge for the payment of debts, annuities, 
and legacies. On the question whether M. B. 
and H. B. were put to their election : — Held, 
that they were not, inasmuch as the property 
in question was not the only thing given, and 
the contingent interest might have fallen into 
|)osses&ion. Mmm v. Mvans^ 3 W. E. 614, 

[2108 (1). 

2. A widow electing to take against a post- 
nuptial settlement of her future personal pro- 
perty Held, that her life interest in the 
funds which had come under the settlement 
was to be retained by the trustees for the 
benefit of the children, and that she must 
account for what she had received in respect 
of it. AndersoTt v, AUot, 5 W. E. 381. 

[2108 (1). 

3. H., a widow with one child, a son, by 

a nfiarriage contract with L., exercises a power 
vested in her to chaigo Scotch estates in 
favour of younger children of the marriage to 
the extent of 30,000?, This power binds her 
successive heirs in tail according to the Scotch 
law; and there being one child of the second 
marriage, he* on her death, becomes entitled 
to the charge, which is a personal bond. The 
heir of entail, the son by the fiist marriage, 
then substitutes a heritable bond for the per- 
sonal security, and pays oft poitions; the son 
of the second mairiage leleasing the land j?ro 
tantt\md by his wEl bequeathing his piopcity 
real and peisonal to trustees (the obligor in 
the second bond being one), upon ceitain 
trusts for the benefit of his wife and children, 
and specifically bequeathing estates of w hich 
he was a mortgagee ; upon trust to re-convey 
on payment, and by a codicil refemng to 
mortgages on Scotch estates. Upon the 
questions, whether the personal security under 
the^ marriage contiaot was merged in the 
heritable bond or ‘iwMllue^ and became 
real estate ; whether it was still personalty, 
and if so, whether it passed by the will, and 
whether the heir was put to his election: — 
Held, that there was no conversion 

into realty j although that was not ceitain, 
and was a question of Scotch law, and was 
not moreover necessary to decide, inasmuch 
as it was clear that the heir was put to his 
flection, and that there was an intention to 
pass by the will the money secured by the 
bond, land v. Zamb, B W. E. 720. 

* . [2102 (S). 

4 An infant heir at law may elect, with 
|he action of the Court, without a reference 
tq chambers. Zmfib v. Zamb, B W, E. 772. 

^ . [2112(3). 

Qoiqpengation "claimed by the person 
hM by the devise of Ms interest in 
the property ^eed to be settled in considera- 
settlement not having 
;bm mqde accOj^ng to tho terms the 
a^eement, refused; but they ordered acom- 
. petei^t ^rt of Hie fund in court to-be,re- 


tained, and set apart to answer the ^’■entual 
claim of the parties, Mj^er v. Bartholomew, 
12 Price 833. [2113 (10), 


ESTOPPEL. 

P, 2144, col. 1, in line 50, add ^ 

PEACTICE (TeANSPEESAND CONSOr-IDATION). 

6. A decree in a suit by A. against B., 

claiming as widow to succeed to her husband’s 
estate, in preference to B., his nephew, on the 
ground of the family being divided, does not 
operate as res judicata^ or as capable of being 
pleaded in bar to a suit by 0., a daughter, 
claiming to succeed to her father’s estate on 
A.’s death, on the ground that the property 
was self -acquired by her father. Such judg- 
ment determines only an issue raised concern- 
ing a particular person, and is not a judgment 
m m??, but simply a judgment mter partes, 
Katmia NatcUar v. Slmagimga (Rajali)^ 9 
Moo. Ind, App. 589, 540. [2154 (4). 

7. Revex'al incumbrancers’ suits having been 

consolidated, a decree was made in them all* 
directing certain incumbrances to be kept 
down, and the several plaintiffs’ costs to be 
added to the debts: — Held, that a party to 
one of the suits was estopped by the decree 
from disputing the validity of one of the 
incumbrances directed to be kept down. Ford 
V, Tynte, 3 N, E. 559. [2154 (4). 


EXECUTOR AND ADMINI- 
STRATOR. 

8. A testator empowered the executors or 

executor acting under his wall to carry on his 
business, if they should see fit. The executors 
renounced probate. It was :---Held, that the 
administratrix could not carry on the business 
under the power. Zanibert v. Rendle, 3 H. E. 
247. [2183 (2), 

9. A, owed C. a large sum of money 

upon tw^o promissory notes. 0. appointed A, 
and B. executors of her will, who upon her 
death proceeded to obtain probate of the same. 
Before it was obtained, A. died : having pre- 
viously, however, investigated the private 
papers of the testatrix, and obtained, in his 
character of executor, from B. her book of 
accounts Held, that such acts were sufficient 
to show that A, had accepted the office of 
executor, although he died before probate : 
and that wheie a question arose in chambers 
as to whether he was, under such circumstances, 
indebted to the testatrix, the proper course is 
to adjourn it into court under the 20th Order 
16th October 1852. €larU v. RUlMs.: 
Rmjlu V. 2 W. E. 331. [2189(11 

^ 10. A man makes his brother execfitori 
gives him all his real and personal e^tate^ and 
afterwards marrying, by a codicil i|rt|88 
wife executrix; she shall have fihe ptlbiM 
brother. y, 

Wtihmoft, 1 Vem. 23. ^ £^28 (8). 

A, 

tedanbolftsted A. and 
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EXECUTGB AXB ABMIXISTEATOB. 


B. exesjutors, and gave “to her executors A. 
•and B.” her residuary estate. By a codioil 
she appointed C. executor and trustee of her 
will, as if his name had been inserted 
therein as a tiustee and executor,” and a 
legacy for his trouble in addition to the 
foeneht he derived under her will,” and she 
declared that her trust estate should vest in 
A., and B. and C., and confiimed her will 
in all other lespects. C. claimed one-third 
of the residue, but the Court held that it was 
divisible between A. and B. Eillersdon v. 
6 fT 0 ve, 21 Beav, 518. [2198 (3). 

1. A. testator bequeathed all his lesiduary 
estate to his executrix, upon trust to pay 
thereout certain legacies which did not ex- 
haust the personal estate : — Held, on construc- 
tion of the will, that the executrix took the 
surplus peisonal estate beneficially, and that 
she did not hold such suiplus in trust for the 
next of kin, Willimu v. Roberts^ 6 W. E. 93 : 
27 L. J., Ch., 177 ; 4 Jur„ N. S., 18. 

[2204 (1). 

2. Circumstances under which, from dis- 

tance of time and the necessity of presuming 
that what has been done has been honestly 
done, executors have been exonerated from 
the consequences of a breach of tiust in 
not taking steps to recover a fund which has 
been misapplied by the trustees. Taylar v. 
mUrngton, 4 Jur., N. S., 204. [2228 (13). 

3. Eeal estate being devised in tiust to 

sell at such times or time after testator’s 
death as should seem most advisable, either 
together or in sepaiate parcels, by auction 
or private contract, the trustees to stand 
possessed of the produce of such sale, and 
the rents and profits accruing in the mean- 
time upon the trusts of the devise -Held, that 
the (jm trust e7if were entitled to receive 

their respective portions of accruing rents, 
etc , from the end of the year after testator’s 
death. Mel v. Menley^ 7 Price 242. 

[2233 (6). 

4. E., a surviving executor, entitled as 

next of kin and personal representative of W., 
a deceased co-executor, deposits a lease be- 
longing to his testator with creditors for a 
private debt of his owm. W, is an appointee 
under a power created by the will of the 
testator. In an administration suit E. is 
found to be a defaulting executor ; and a 
bill being filed to recover the lease by parties 
interested^ under the testator’s will:— Held, 
that E.’s interest, as personal representative 
and next of kin of W., is not liable for E.’s 
default ; that the lease must be brought into 
couit, with an inquiry as to what was due 
from the estate of the deceased executor, W. 
WiUon V. Leslie, 5 W, E. 815, [2241 (1). 

5. Executors having left money lying at 

a banker’s, who paid 2J per cent, for it, or- 
dered to pay interest themselves on the 
balances from time to time at the rate of 
4 per cent, per annum. WUUams v. Williams, 
IW. B. 237. 12 m (7), 

6. At death of testatrix, her executor, a 
banker, has funds belonging to her in his 
hands, it does not appear upon what terms. 
The executor dies three months after his 
testatrix ; there was no evidence that he had 
^ipniitted any breach of trust, or made any 

money in his business 

Held/ that his estate could only be charged 


4 per cent, on the money. Renny v. Amson, 
3 Jur., H. S., 62. [2250 (7). 

7. Bill by a married woman for an account 
against an executor and tiustee, charging him 
with wilful default, her husband and a soli- 
citor acting for all the legatees having been 
piesent at, and consented to, what was 
practically, though not formally, a settlement 
of the account, and certain items which were 
objected to appearing to the Couit to be fair 
and reasonable, dismissed with costs, to be 
paid by her next friend. Ihherson v. Warth, 
3 W. E. 230 ; 11 Jur., N. S., 440. 

[2267 (3). 

8. A. devises to B. rent out of a lease for 

yeais, determinable on lives, to be paid half- 
yearly if the cestuis que vient lived so long. 
B. dies dining their lifetime. Decreed, the 
rent was not determined, but should be paid 
to the executors of B. during the term. 
Gifford V. Goldsey, 2 Vern. 35. [2260 (8). 

9. A. devised real estate upon trust for B, 
for life, and after B.’s death specifically 
devised part, and gave the residue to B. in 
fee : —Held, that B.’s life estate in the residue 
was applicable in payment of the testator’s 
debts, in preference to the specifically devised 
estate. Hibon v. JELibou^ 1 N. E. 532 

[2280 (11). 

10. A landlord who does not distrain the 

goods of his deceased tenant, of whose estate 
a receiver has been appointed, is not entitled 
to have his lent paid out of the proceeds of 
the sale of such goods in priority to other 
creditors. Re Biittmi^s Estate, Sutton, v. Rees, 
IK.E. 464. [2291 (4). 

11. There being a gift of leasehold property, 
with growing crops, etc., charged with 1,0007, 
to C. P. J., the executor pays the apportioned 
rent due at the testatoi’s death out of the 
estate, and that sum is disallowed by the 
chief clerk in chambers. Upon application 
to vary the chief clerk’s certificate: — Held, 
that the payment must be allowed, but the 
question as between the executor and legatees 
not decided. Tomson v. Judge, 5 W. E. 396. 

[2293 (6), 

12. A testator was the original lessee of 

certain leasehold propeity. In a suit to ad- 
minister the estate the usual advertisement 
for creditors was made, but the landlord made 
no claim in lespect of any breaches of the 
covenants. Subsequently he gave notice to 
the executors of such claim. The Court 
refused to distribute the estate without an 
inquiry in reference thereto, and making a 
provision for the indemnity of the executors. 
Hughes v. Young, 4 N. E. 17. [2293 (5). 

13. A testator gave the residue of his real 
and personal property to trustees in trust to 
sell the realty and invest the produce with 
the personalty, and to pay 5,000Z. to his daugh- 
ter, the plaintiff, on her attaining twenty- 
one, or day of marriage, and he appointed H. 
and E. and his widow executors, and H. and 
his widow guardians of the plaintiff. The 
trustees did not act. More than 6,0007. was 
paid into the hands of H., who paid the 
plaint^s maintenance during minority. The 


decree for an account. E. then came to a 
settlement with X., the residuary devisee ajnd 
legatee, and, having ascertained what would 
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be coming to him, gave a mortgage for as 
mnch as was deficient of the personal estate, 
and X. went into possession of the real estate, 

E* and X. joining in seeming under the 
mortgage pecuniary legacies to some other 
legatees Held, that he was bound to refund, 
and that the moitgage, if given in lien of 
assets, should bo treated as so much assets 
for the benefit of the plaintiif and unpaid 
legatees. Held, also, that the payment to 
her guardian H. did not bind the plaintiff. 
OWdll V ffamilh Beat. 618. [2310 (3). 

1. E. X. bequeaths leaseholds to trustees 
for sale, to pay the proceeds to his widow for 
life, and after in trust for the children ; one 
executor proves; and his co-executor, the 
solicitor of the testator, finding himself in- 
volved in intricate tiansactions in respect of 
the leaseholds, proves also, and institutes a 
suit, and claims indemnity against liabilities 
in respect of the trust : — ^Held, that under the 
circumstances he was justified in filing the 
bill, and was entitled to indemnity and costs 
of the suit. Bemhle^ that the assent of one 
executor to^ specific bequests does not take | 
away the right of the other to indemnity. 
'Twnief V* MiclmlU, I W. B, 167 . 

[2313 (10). 

2. A testator directs Ms trustees to apply 
his personalty in paying debts and legacies, 
contemplating that there may be a surplus, 
and he directs the application of the rents 
of the realty on payment of such of his debts 
(except Ms mortgage debts) and legacies as 
his personalty should be insufficient to pay. 

A suit is instituted to administer his estate, 
and the personalty being insufficient to pay 
the debts and legacies, moitgage debts created 
by the testator remain unpaid, and no dii ac- 
tion is given in the suit respecting them. 
The two first tenants for life and a remainder- 
man concur in a petition for a sale of such 
part of the realty as shall be sufiicient to pay 
off the mortgages and for an account Held, 
that there ought to be an inquiry what part 
of the real estate it will be fit and proper 
to uell to pay off the mortgages and for an 
account, the Court having power after decree 
to direct a sale. Cooltc v. Clwlmondeleif^ 6 
W. B. 835. [2334(5), 

3. bale declared to be made subject to the 
trusts of the testatoi’s will, where, under a 
decree that his real estate (which was de- 
vised in strict settlement, subject to debts) I 
should he sold, the sale had been effected 
by collusion between the creditors and tenants 
for life. MGmtmi v. Molcsmrth, 1 Eden 18. 

[2338 (2). 

4. On the application of executors, a sum 
of money was appropriated to answer the 
nubility of the^ testator’s estate in respect 
of shares in a joint stock company which was 
being wound up ; the official manager not 
having gone in before the Master, but "appear- 
ing on the motion Be Mawltim, 1 W. E. 446. 

/ti* . ^ [2344(9). 

5. A deed of release is executed to the 

recitingihat a certain sum 
hUa'm^n'j^aid/tu 6, for the purposes and 


S. P, under seal did not constitute a ^ebt by 
specialty against his assets in favour of the 
eesdd que trust under the will, Brewe v. Cox. 
3 W. E. 276. [2362 (3). 

6. Where a man gives a bond for himself 

“and his | heirs,” the obligee is entitled to 
priority, in respect of the real estate, over 
creditors by specialty, in which the “heirs’®* 
are not bound. Jenltms v. JRoberis^ 1 Eq, Hep, 
123; 1 W. E. 298. [2353 (f). 

7. Under the circumstances of#the case a 

medical man was held not entitled to enforce 
against the assets his claim in respect of 
medical attendance upon the deceased. Pacli- 
man v. Vk^lan, 24 Beav. 290. [2368 (1). 

8. Since the passing of the 25 & 26 Viet., 

c. 42, the Court of Chancery is bound to decide 
on the claims of creditors ‘coming in under an 
administration decree, and cannot leave them 
to their remedies in an action at law. Me 
IJoopefs Estate^ Bmjlis v. Wathins, 1 K. E, 
115. [2365 (13). 

9. The equity of redemption of an estate 

in mortgage, snbject to the usual proviso for 
redemption, for securing 3,OOOZ., devolved, by 
devise and conveyance, on several persons as 
tenants in common, in unequal shares. The 
mortgagee having required his money, an 
indenture was made between the mortgagee of 
the first part, the tenants in common of the 
equity of redemption of the second part, and 
new mortgagees of the third part, whereby, in 
consideration of 2,0001 to the old mortgagee 
paid by the new mortgagees, at the request of 
one of the tenants in common, and of 1,000?. 
in like manner paid at the request of two other 
of the tenants in common, in equal moieties,, 
making 3,000?., the moitgaged hereditaments 
wore convejed to the new mortgagees, subject 
to new distinct piovisoes for redemption at 
the end of six months on payment of the 
2,000/., for re-comeyance of two-third parts to 
one tenant in common, and on payment of 
1,000/. for rc-convc} ance to the two others, the 
tenants in common of the one-third part in 
equal moieties as between themselves; the 
tenants in common covenanted to pay their 
respective propoitions, with interest, at the 
end of the six months. They, at the same 
time, executed a mortgage-bond with a con- 
dition avoiding the same on payment of the 
3,000/. and interest, as stipulated for by the 
proviso for redemption, and according to their 
covenants : — Held, that neither the form of the 
new proviso for redemption, nor the new 
covenant to pay, showed an intention to change 
the nature ot the mortgage-debt ; and that the 
personal estate of one of the tenants in common 
was not liable, in exoneration of the mortgaged 
estate, to pay the proportion of the mortgage- 
debt, Jlcdqe,^ V. Meige§, 5 Be 0. Sm. 330 s 
16 Jur. 634 ; 21 L. J., Oh., 858. [2397 (6). 

10. A testator had, before his marriage^ 
limited lands to trustees fora term, to secure 
a debt, and subject thereto to other trustees 
for another term, to secure an annuity 0| 

per annum to his intended wif^ for li% 
a proviso for determining the latter 
Ms investing a sufficient amount to 
equal annuity. He died without 1 
such an investment, having by his ^ 
out of his 

what I might be <marge4,|#' 
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estate to liis widow. Before bis death, he had 
paid oft the debt secured by the first of the 
above-mentioBed terms, which had conse- 
quently determined, and the annuity was the 
only charge npon the estates : — Held, that the 
tenant of the estates was not entitled to have 
them exonerated as against the widow out of 
the residue. Reew v. Meeve, 3 Be G-. & Sm, 
714 j 1,4 Jur. 264. [2899 (3). 

1. Testator, after bequeathing his personal 
estate, gave Me real estate upon trust to raise, 
in exclusion of his personal estate, sufficient 
to satisfy his just debts (except debts secured 
by mortgage) and legacies and expenses of the 
trust : — Held, that the personal estate was the 
primary fund to pay the mortgage debts, which 
exceeded in amount the whole personalty. 
Briggs v. Davies t 4 W. E. 696. [9400 (9). 

2. 1. A, B. by his will directed tiiat his son 
should repay to his executors by instalments 
a mortgage debt borrowed for the use of the 
son upon a leasehold house of the testator. 
The Instalments were to be invested, and to 
sink into the residuary estate, to a share of 
which the son would be entitled. The testator 
by an indenture settled upon his wife this 
leasehold house subject to the mortgage, and i 
directed that as between himself and the 
leasehold premises they were to be the “primary 
security and ultimate fund ” for the payment 
of the debt : — Held, as between the widow and 
the son, that the leasehold house was only 
liable to pay the debt in case the son’s share 
in the residuary estate were insufficient. 2. 
The testator, after giving one moiety of his 
stock in trade to his widow, absolutely gave 
her the use of the remaining moiety for 
carrying on his business: — Held, that the 
widow’s estate was not liable to make good any 
deficiency in the remaining moiety. Quarter- 
rnoAm V. Cvff, 1 W. It. 176. [2400 (9). 

3. When an order for an account of debts 
and liabilities is necessary under the 13 & 14 
Viet., c. 80, s. 19. Such order may be men- 
tioned to the Court ; and semUe^ it should be 
by motion and not by petition. Be Browu, 

6 W. B. 6. [2426 (7). 

4. A., the executor of the surviving execu- 
trix of the testator, obtains probate to her 
estate ; this is challenged by her next of kin 
and recalled, and pending that recall a suit is 
instituted for the administration of the estate 
of the original testator ; and upon the question 
whether a decree for account could be taken, 
treating A. as the legal personal representative 
of the original testator and his testatrix: — 
Held, that it could not, although, if the 
litigation in the Ecclesiastical Court was pro- 
longed, means might be found to prosecute 
the suit. IF«2/v.Wky,2W.B.390, [2429(6). 

0. A legal mortgagee may maintain a 
creditor’s suit. Broves v. Lane^ 16 Jur* 854. 

[2435 (t4). 

6. Where a creditor of a testator obtained 
judgment against the executor bonis testa- 
ioHst and a decree was immediately afterwards 
made in a creditor’s suit: — Held, that the 
exeentor was not entitled to an injunction to 
Stay execution on the judgment. v. 

^ BoAson^ 3 Be H. & Sm. 717. [2440 (S). 

' - 1, The Court by consent made an imme- 
, 'diate decree in a cause not in the paper for 
1 1 personal 
testator at the suit of a creditor, 






after a summons in chambers for the admini- 
stration of the real and personal estate had 
been taken out by another creditor, which was 
returnable before the first day on which the 
cause could be heard as a short cause. White ^ 
V. Lyons, 4 N. B. 221. [2446 (11). 

8. Where plaintiffs claim as a class,^ the 
regular practice at the hearing is to direct 
an inquiry, whether the plaintiffs are the 
parties entitled. Brorvn v. Clarli, 1 Jur. 838. 

[2451 (1). 

9. Under a direction, in a decree or order, 

to inquire who is the heir at law of a deceased 
person, it is not the practice to inquire who 
is the customary heir, although it appears 
that the deceased was entitled to land of 
copjhold tenure. JFreeman v. Roberts, ID 
L. J., N. S., Ch., 315. [2451 (3). 

10. Where a bill was filed by parties 
claiming as next of kin of a testator, a native 
of France, resident in England, to set aside 
a deed by which they had been fraudulently 
induced to give up a portion of the testator’s 
estate in favour ot the executor, a preliminary 
inquiry was directed as to the domicil of 
the testator, and whether plaintiffs were next 
of kin, etc. Chameause v. Riley, 2 dur. 1081. 

[2452 (13). 

11. In a suit to administer the estate of a 
testator, a devisee infant being incapable of 
managing Ms affairs, a motion made for a 
decree under the 16th section of 15 & 1$ 
Yict, c. 86, for a reference to chambers to 
inquire into the devisee’s state of mind: — 
Motion refused, and no order made. Costs 
reserved. Adams v. Smyth, 1 W. B. 475. 

[2452 (13). 

12. In an administration suit a child of 
the testator, and a party to the suit, was a 
debtor to the estate. In such a case the 
proper course is to order him to pay the debt 
into court immediately. If he were a stranger 
to the record, an inquiry would be directed. 
Walker v. Simpson, 1 Jur., N. S., 675. 

[2453 (4). 

13. Where an administration suit was insti- 

tuted by one of two trustees, the other being 
one of the defendants, and after the hearing on 
further consideration the trustees were per- 
mitted by the Court to retire from the trust, 
and new trustees were appointed; it was 
held, that under 15 & 16 Viet., c. 86, s. 52, 
the suit might be revived at the instance of 
the new trustees, and that accounts directed 
against the old trustees might be continued 
a^inst the new. Williams v. Jeffreys, 3 
N. B. 408. [2459 (9). 

14. One of two crediiors, plaintifis in a 

creditor’s suit upon an abatement by the 
death of an executor of the testator, obtained 
administration de bonis non to the estate of 
the testator, and leave was given to the other 
creditor to file a supplemental claim against 
him and the executors of the deceased executor^ 
the case not being within the 52nd section of 
the 15 & 16 Viot., c, 86, which gives to an 
order on motion the effect of a supplemental 
decree. Tate v. Z0head, 9 Hare (App.) li, } 
16 Jur. 964. [2459 (9). 

15. Where in an administration sffit a oo- 
plaintiff died, who, it was alleged, had no 
interest in the estate, leave was given 
revive the suit, without making her represen- ? 
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tatives parties thereto. Leyeester v. Ley eerier. 
5 H, E, 18S. [2459 (9). 

1, Order on motion eos parte by the plaintiff 

to revive and cany on proceedings in an 
administration suit commenced by claim upon 
abatement by the death of the executor, under 
the 62nd section of the Act 16 & 16 Viet,, 
c 86, upon allegation (without proof) of the 
facts constituting the abatement. Martin v. 
ITadtoid, 9 Hare (App.) hi. ; 16 Jur. 961. Like 
circumstances in a case where the suit was by 
bill : like order. Com v. Taylor^ 9 Haie (App.) 
lit n. [2459 (9). 

2, Where a decree was made in an ad- 
ministration suit, containing a declaration 
which bound the heir at law of a testator, 
and it was found that at the date of the 
decree the heir was dead, an older of revivor 
was made against the lepresentative of the 
heir. Fenton v. Ilawhlns^ 4 H. E. 54. 

[2459 (9). 

5. An administration suit — which had 

abated after decree by the death, intestate 
as to trust estates, of the sole plaintiff, the 
executor and devisee in trust of the testator 
in the cause— wms revived on the application 
of the deceased plaintiff’s executors, and two 
of his co-heiresses, the other co-heiress being 
aheady a paity to the suit. Fane v. Thcliards, 
1 H. B. 663, [2459 (9). 

4. In an administration suit by two resi- 
duary legatees, as co-plaintiffs, if one die 
before replication, the pioper couise is to 
mark him as dead, and wlien the cause comes 
into chambers, to serve his representatives 
with the decree. Ilinde v. MoHoik ,> N. E. 
362. [2459 (9) 

6. Wheie the plaintiff in a next oi kin 
suit has been found to have no inteiest, the 
suit cannot be made perfect by a supple- 
mental Older under the 15 & 16 Viet , c. 86, 
s. 52. Lawrence v. Manic, 3 N. E. 239. 

^ , [2459 (9). 

6. A claim filed for the administiation of 
personal estate dismissed with costs, on the 
ground that there was no peisonal lepresenta- 
tive of the testator befoie the Coiiit, and that 
the claim erroneously stated that the defendant 
was the executor of the execiitiix of the 
testator, and sought relief against him in that 
capacity. Boulding v. Boulding, 1 W. E. 49; 

[2469(10). 

7. After a decree to account in a suit 
against B. and C. (the executors of A., in a 
suit for the administiation of A.’s assets), B. 
died. It appeared that B, had received part 
of the assets of A., and it was alleged but not 
proved that he died insolvent Held, that 
the cause could not pioceed until the repre- 
^ntative of B. was brought before the Couit. 
MMaJim v. O^Kelly, 6 Ir. Ch. R. 288. 

o * . [2472(7), 

8. An executrix chaiged with the payment 
of m annuity to the testator’s daughter’s 
Ecparate use, issuing out of real and personal 

deposits the title dee<ls of a descended 
[ I pf wjhioh she and tlie executrix were 

I K , ^-heiresses, and a moitgage deed, with 
moneys advanced partly for the 

' ida wtmssory !hOte to secure the sum 

' ' sSSons ’t h^^ ^mini- 
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of the executrix files a bill for delivery up 
of the deeds. Four questions arose First, 
whether she could sue ; secondly, if so, whether 
as to realty ; thirdly, whether creditors could 
follow the deeds of a descended estate ; and 
fourthly, what part of the borrowed money 
was recoveiable from the testatrix’s estate 
Held, that under the new practice no bill 
being dismissibie for misjoinder, and tl»s case 
not extending to that point under the new 
practice, the plaintiff could suef and also, as 
to real estate, in her representative character, 
and to carry out a decree. That the doctrine 
as to alienees of real estate did not apply to 
a deposit only ; and an inquiry directed as to 
the money borrowed. Declaration for delivery 
up of the deeds of the descended estate without 
prejudice to the right to the money. Carter 
v. Saxmden, 2 W. R. 325 ; 2 Drew. 248. 

[2472 (7). 

9. When a fund has been brought into 

court in an administiation suit, the next of 
kin are properly represented after decree by 
the personal lepresentative until the fund has 
been disti ibuted. MicJdethwait v. WimtanlmL 
5 N. E. 204. [2480 (4). 

10. Upon motion for injunction to stay a 
creditor’s action on ground of notice of decree 
in administration suit :~-Motion gianted, and 
creditor’s costs taxed up to the time of notice. 
McMullen v. Acres, 1 W. E. 77. 

[2493 (8). 

11. A judgment creditor prosecuting an 
action upon his judgment against the ex- 
ecutors of his debtor after notice of decree 
in administration suit will be restrained, and 
must pay the costs of the cxcoutois, of pro- 
ceedings in the action taken after such notice 
(which costs will be set off against his judg- 
ment debt when proved), and also the costs 
of the application to restrain his proceedings 
at law. Most on v. Mic/iardson, 3 W. R. 432* 

, . . [2493 ( 8 ). 

12. Pending an action by a creditor against 

an executor, a decree is made in chambers in 
Q, Cl editor’s suit, and notice of the decree 
given ^ to the creditor. On the question of 
costs in the action, on motion -—Held, on the 
authority of certain of the registrars as to the 
practice, that the cieditor is entitled to both 
sets of costs out of assets if admitted, but 
otheiwise must add them to his debt; but 
(jnccre by V.-Ch. Kindersley. milte v. Leather- 
dale, 1 W. E. 405. [2493 (8). 

13. As to costs of executor where account 

formerly rendered is found to be correct. 
MnUard v. Cldld, 14 Jur. 544. [2496 (18). 

14. An ^ executor finds certain promissory 

notes in his testator’s handwriting, and demands 
payment, but is met with a receipt in writing, 
signed by the testator, The notes are made 
the subject of bequest in the will to the maker, 
and the executor upon the advice of counsel 
brings an action and files a bill Held, that 
he was entitled to retain the costs of isuoh 
action and suit out of the estate. W 

Famher, 6 W. B. 47. [249« (X8> 

15. In an administration suit the Master* 

pursuant tp^ss. 7 & S of the Masters iff Chan, 
eery Abolition Act, had* for the M 

imally settling the suit, made his report direofe^ 
in^ the costs of plaintiff and defendant to be 
pmd.mtably out of the fund in court, the 
dfl^ndant' to be relieved from all further 
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liability to account. The fimd was insiifl&cient ; 
and the defendant, the testator’s executor and 
trustee, elaimed his costs in priority Held, 
that under the Act the Master had full discre- 
tion as to the whole matters in the suit, and 
that his decision as to the costs could not be 
disturbed. Gilbert v. Challemr, 1 W. E. 209. 

[3501 (14). 

1. A suit was instituted by husband and 
wife against the personal representative of 
the efbeutor of a testator, for the wife’s shaie 
of a specific ^gacy bequeathed to four persons. 
The personal representative of the executor 
died, and thereby the suit became abated. 
This suit was abandoned, and another against 
other parties was instituted. The costs of 
the representative of the executor of this 
abandoned suit were allowed in the accounts 
as against the original testator’s general 
personal estate. Trail v. B'liU, 1 Eq. Eep. 9. 

[3503 (9). 

2. An executrix charged with breach of 

trust by investing in her own name dies, and 
her executor puts in an answer denying any 
residue, and scheduling certain documents. 
Inquiries are directed, and, after some con- 
tention, it appears upon those documents that 
there is a residue. The executor of the ex- 
ecutrix is then sought to be charged personally 
with the costs of the inquiries, inasmuch as it 
appeared from the scheduled documents that 
there was a residue : — Held, that he was not 
liable for such costs. Lilley v. Medlicott^ 5 
W. B. 412. ^ [3502 (9). 

3. An executor is not justified upon a claim 

of interest by the legatee in imposing terms 
as to the jiayment of the legacy for the pur- 
pose of obtaining an abandonment of the 
claim for interest. SemUe^ that if a legatee 
has not exhausted every possible means of 
obtaining his legacy short of a suit, he will 
not receive costs upon a suit instituted by 
him for that purpose. Alymer v. Wlyiter- 
bottom, 4 Jur., H. S , 19. ’ [3505 (6). 

4. Costs, the difiioulty having been caused 
by the testator, directed to come out of the 
estate. Ilarton, v. Markby, 18 Beav. 196. 

[3509 (30). 

5. The costs of a bill filed to determine the 

rights of the plaintiff under a will ol difficult 
construction, and to which a demurrer was 
allowed, gi^en out of the testator’s estate. 
Mmm V. Ilosser, 3 N. B. 685. [3509 (30). 

6. In an administiation suit by one of a 
class interested in a specific devise, the only 
disputed question being among those in- 
terested in this devise, the costs, so far as 
they related to the real estate, were thrown 
upon the heir, who was made a defendant in 
respect Of a void charitable devise of other 
specified land which had descended on him. 
Saunders v. Miller, 6 W. B. 454. [3513 (6). 

7. T., by will, in 1856, after bequeathing a 
small legacy, gave all her personal estate to 
trustees, in trust, after payment of debts, as 
to so much thereof as she could lawfully give 
to charitable uses, for the Lincoln Penitent 
Eemale Home. The personal estate consisted 
of two classes, viz., pure personalty, and that 
which savoured of realty, and the latter was 
undisposed of. An administration summons 
was taken out by the legatee, which was 
subsequently adjourned into court:— -Held, 

as between the charity and the next of 


kin, the costs of the suit ought to be paid 
wholly out of the personal estate which 
savonied of realty. Taylor v. JBof/g, 5 Jnr, 
N. S., 137. [3514 (3). 

8. T. diiected “alibis jnst debts and funeral 

and testamentaiy expenses to be paid by his 
executors out of such part of his estate as 
could not by law be bequeathed for charitable 
purposes,” and then devised and bequeathed 
all his real and peisonal estate which he could 
not bequeath for chaiitable purposes to 
legatees, and bequeathed all that could be 
lawfully bequeathed for charitable purposes to 
a charity : — Held, that the charity was not 
relieved from the costs of a suit in which a 
question was raised as to whether a cerfcain 
pait of the pioperty, from its nature, was 
bequeathable to the chanty or not, and that 
the costs must be appoitioned between the 
two funds. Taylor v. Lmley, 5 Jur., N. S., 
701. [2514 (3). 

9. A claim being filed by A , as next of kin, 

for the administration of an estate in which 
infants w’-ere interested, another claim was 
filed by the mother of the infants for the 
same purpose; on reference to the Master 
to inquire which should proceed, he lepoited 
in favour of the mother: — Held, that the 
plaintiff was entitled to costs of filing the 
original claim, and no costs subsequent to 
the filing of second claim. Oj^penlieim v. 
Henry, 1 W. E. 126. [3515 (9). 

10. A. filed a bill against the executors of 

B. for the purpose of establishing a claim 
under an agieement entered into by B. ; after- 
wards several suits were instituted by persons 
interested in B.’s estate, for the purpose of 
a dmiiiis tering it. A. then filed a supplemental 
bill praying that he might have the benefit of 
such administration suits, the conduct of 
which was afterwards given to him:— Held, 
that he was entitled to the payment of the 
debt found due to him under his claim, and of 
his costs in all the suits in prioiity to the 
executor’js costs. Lodge v. Priteliard, 1 H. B. 
6.i4. [3515 (9). 

11. In a litigation in the Ecclesiastical 

Court a party intervenes and fails, but the 
decree of Court gives him his costs. An 
administiation suit is then instituted; and 
upon the question at the hearing whether the 
costs of the intervener in the "Ecclesiastical 
Comt ought to be paid in priority to those 
of the administration suit: — Held, that they 
ought not, being in effect a charge on the 
estate. Major v. Major, 2 W. B. 382 ; 3 Eq. 
Bep. 155 ; 2 Drew. 281. [2518 (8). 

12. Where a testator charges his estate with 
a specific bequest in favour of a particular 
class, e.g,, “the giandchildren of A.,” the 
monej’" will be raised at the cost of the general 
estate ; but the costs incurred by persons 
claiming to compose such class, in substantiat- 
ing their claim, must come out of the fund 
specifically bequeathed. Boycott v. Hewman. 
4 W. B. 707 ; 2 Jur., N, S., 702. [3519 (14). 

13. Costs of parties originally brougnt be^ 

fore the Court by the executor, but declared 
by the decree to be unnecessary parties, but 
who, nevertheless, remained before the Court 
and attended the inquiries: — 'Ordered to be 
paid out of the parties* own share. GiriUdon 
V, Creed, 1 W. B. 238. [3530 (8). 

14. A testator left his property to his wife 
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for life* bis business to be carried on for the 
support of ber and bis children, charged with 
debts. There was no peisonalty, the trustees 
disclaimed, and a bill was filed by one child, 
a legatee, for the administration of the estate, 
alleging an improper carrying on of the busi- 
ness, and asking an account and receiver. On 
the question of costs : — Held, that this Couit 
being put in the place of trustees, the inquiry 
as to the business -91 as necessaiy, and no costs 
could be reserved, but must be paid as usual, 
Coojmr v. Cooj^er, 1 W. E, UOl. [2520 (8). 

1. Mere libeity to attend the pioceedings 
under an administration judgment does not 
entitle tbe parties having the libeitv to the 
costs of their attendance in chambers as a 
matter of course. In cider to entitle such 
parties to such costs, the order giving the 
liberty to attend should expressly provide 
that they are to be entitled thereto. Dai/ v. 
Mtf//, 21 L. E., Oh. I)., 830. [2520 (8). 

3, The plaintiif in an administration suit, 

one of the executors and icsiduaiy legatees, 
being insolvent, bis assignees m insolvency bad 
been made defendants to the suit : — Held', that 
the plaintiff and the assignees weie entitled to 
Separate costs. OhiheeU v. Mochull, 2 W. E. 
680; 2 Eq. Eep. 1106. [2520 (12), 

8. Where shares of parties beneficially 
interested under a will have been incumbered, 
one set of costs is allowed in lespcct of each 
share, but without deducting the additional 
expense incurred by reason of the incum- 
brances. (hee^y v. Lanndcr (11 Beav. 417), 
net followed. Coate$ v. CoaU% 8 NT. E. 855, 

[2520 (12). 

4. The costs of pioceedings to administer 

two sepal ate estates which have been dealt 
with as one innd, must bo borne by the two 
estates in #qual shaies, notwithstanding the 
estates arc unequal. DlWI v . Mortis, 5 W. E. 
315. [2521 rS). 

5* Proof for calls. Pclitioneis entitled to 
their costs. Wentworth v. Cherell, 5 W. E. 
^'13. [2522 (12). 

6. Persons inleicstcd under a will and 
unneocssanly made parties to a suit ior the 
administiation of the estate, oidered to bear 
fbeir own costs, they not having objecterl to 
their being parties in tbeu* answers or at the 
hearing. v. WilJUims, 1 W. E. 237 ; 

17Jur. 434. [2525 (6). 


FAMILY AEEANGEMENTS. 

7# E S. by will gives to trustees, their 
executors, administiatons, and assigns, all bis 
messuages, etc, for his term and mterest 
unexpired thcrem upon trU'^t for his son J. B. 
fer so long a time as should run out during 
bxs life, with a power of appointment and 
xemmnder to his children; and in default 
to Ms son W, S. in the same terms, with a gift 
. j Of the residue to his son B. B. J. S. dies 
. without issue, and W. B. by bis will gives all 
' ^ p^hperty to Ms wife, and she by her will 
mves’Ml her property to her daughter B. 

f# iti oMldren of W. four sons and 
; the daughter B., who, upon the representation 
that the property Is free- 


not pass by her mother’s will, executes a deed 
of compromise under which a fifth is to be 
paid to each. One brother sells hi^fifth to a 
purchaser for value without notice, and a bill 
is filed by B. to set aside the deed of 
compromise on the ground of fraudulent 
representation and ignorance of B. of ber 
lights. Decree made setting aside the deed, 
but without costs. SemUe, a deed of com- 
promise is only binding where every party 
is aware of his rights equally, and tlie^nature 
of the question cleaily appears on the deed, 
Davis V. Chanter, 3 W. E, 321. ^ [2538 (4). 

8. Sir J. S. directed his trustees, during 
the term of tw^enty-one years fiom his decease, 
to accumulate all the residue of his personal 
estate, and the rents and profits of Ms real 
estate, and the accumulations arising from 
sums invested in consols during the minorities 
of Ms grandchildren, and to stand seised and 
possessed of all the property, in trust, at the 
expiration of the term of twenty-one years, to 
convey, assign, and transfer the same unto all 
and every his great-giandchilclren, the sons 
and daughters of his grandcliildi-en J. S., 
M. S., and H. S., as should live to attain 
twenty-one, equally; and in trust in the 
meantime to pay the whole income of tbe 
tiust premises unto the respective parents, his 
giandcMlclren J. S.,_M. S., equally; and in 
the event of there being no sucb great-grand- 
children, then the testator gave the whole of 
his estate to F. absolutely. Bir J. B. died in 
1H37, and Ms grandson J. B. died in 1848, 
without having^ had any issue. M. S. and 
H. 8. both married, but neither bad any issue. 
The tw enlT-one 3 cars expired in January 1868, 
and in March following an agreement was 
entered info by F., M. B., and H. S., and their 
husbands, and other parties representing the 
testator, for a division of the property on 
the teims therein mentioned Held, that the 
agi cement was fit and piopcr, and for the 
benefit of the maiiied ladies, and ought to be 
earned into cfiect. Conduitt v. Soane, Con* 
(luitt V. Dratvn, ConduiU v. Fosolian, 6 W. E. 
667 ; 4 Jur., N. B., 502. [2541 (6), 


FOREIGNER AND FOREIGN 
LAWi 





9. A testator was domiciled in a province 
of India, by the law of which the rules applic- 
able to wills depended on status determined 
mainly by religion, and in default of specific 
regulations were to be the rules of Justice, 
equity, and good conscience. The testator 
was of no distinct religion, and had no special 
status. He bequeathed certain property to 
his sons and their children. An illegitimate 
child born to one of the testator’s sons somo 
years after the testator’s death claimed to 
share with a legitimate child the beqwtf* as 
included in the term children 
the rule of English law by wMch the 
would have been excluded as illeMMate Was 
not to be followed; that effect was to be given 
to tbe bequest according to tbe actual meaning 
with which the testator used the Word-chEdren, 
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testator intended to include in the class 
** children” of Ms sons, illegitimate cMidren 
of his Ions, whenever acknowledged by their 
putative father, and that the claimant was 
entitled. Barlow v. Orde^ 18 W. E. 737 ; 3 
I;, E., R 164 ; 6 Moo. P. C., K. S., 437, 

[2611 (1). 

1. Gift by the will of a Jew domiciled in 
England, of a share of residuary real and 
personal estate in trust for the “ children ” of 
his ion. At the date of the will the son had 
had three children by a lady, whom he subse- 
quently matried in Holland (she having been 
first converted to Judaism), pursuant to the 
ceremonies of the Jewish religion, and thus 
had made the three children legitimate ac- 
cording to Jewish law. He afterwards had 
other children -Held, that the term “chil- 
dren”* in the will must be construed accoiding 
to the law of England ; and that, as there 
were, at the date of the will, legitimate 
children to answer the description, the three 
children born before marriage took no interest. 
Bevy V, Solomon^ 37 L. T., N. S., 263. 

[2611 (1). 

2. With reference to a Butch contract 

upon which a construction had been judi- 
cially put in Holland, the Couit refused to 
make a declaration which would be opposed 
to that construction. Sudlow v. But eh lihenuh 
Mailway Co,^ 21 Beav. 43. [2622 (2). 

3. A testamentary instrument, duly ex- 
ecuted according to English law by a British 
subject, whose legal domicil was at Paris both 
at the time of the execution of the instrument 
in question and at the time of her death, 
cannot be admitted to probate if the party 
propounding the alleged will fails to prove 
that the law of the domicil was such as to 
authorise a will in that form. Bremer v. 
Breeman and Bremer ^ 5 W. E. 618. 

[2613 (8). 


FORFEITURE. 

P. 2628, col. 2, after line 18, add 
- Of Deposit on Sales of Band, See Vendor 
AND Purchaser, XIV. i. 1. 

In line 21, after Kecoveries, add Penalty. 


FRAUD AND MISREPRESEN- 
TATION. 

4. A conveyed certain property to trustees 
in 1842, upon trust for charitable purposes, 
with the intention, and in the belief, from the 
representations made to her, that the charity 
would not take efiect till after her death, and 
that during her lifetime the enjoyment of the 
property would he preserved to her. The deed 
was enrolled within six months, and retained 
in the possession of A„ who continued to 
receive the rents of the property till i860. 
In that year, believing herself to be dying, she 
was persuaded to add certain other property 
to what was already comprised in the deed 
I jct 1842. Beeds were executed declaring the 
. Wt|,and reciting that A. had received the 


rents from 1812 as the agent of the trustees, 
and that she was desirous of providing for 
the payment to them of all sums owing in 
respect thereof. The plaintiif stated that 
these recitals were untrue, and introduced 
without her knowledge. Before executing 
these deeds, in August 1860, she stipulated 
with the trustees for the receipt of the rent 
up to the Christmas following : — Held, that A. 
was entitled to have the deeds set aside, on 
the ground of the misrepresentation made as 
to the effect, and her want of knowledge with 
reference to the deed of 1842, and from the 
untrue recital and tacit reservation of benefit 
upon the deeds of 1850. Howard v. Bingall 
{Marl), 1 W, E. 515. [2637 (5). 

5. Liability of a party to make good the 

result of his misrepresentations. Overhum v. 
Teale, 1 W. B. 27. [2641 (8). 

6. If a person seeks to set aside a sale of 
vaiious kinds of property, on the ground of 
fraud, the contract must he rescinded in toto 
or not at all ; and if the plaintiff is unable to 
restore any one of the kinds of property in- 
cluded in the contract, relief cannot he given. 

; Seens, if the property be all of the same sort. 
SemUe, where the propel ty is of a perishable 
natuie, the plaintiff is not bound to keep it in 
a state of pieservation after bill filed. Matnrin 
V. Tredinniclf, 4 N. E. 15. [2664 (6). 

7. A deed was iraudulently obtained, 

whereby certain real estates and some policies 
of assuiance effected tor the purpose were 
moitgaged to secuie an alleged debt largely 
in excess of the actual advance, and the debtor 
covenanted to keep up the policies. The pre- 
miums were paid by the creditor, and some of 
the policies were afterwards diopped, and 
others sold by him under a power in the deed: 
— Held, that the term of setting aside the 
deed ought to be the repayment of the advance 
alone, and that the creditor had no right to 
be reimbursed the excess of the premiums he 
had paid over the proceeds of the sales. 
Pennell v. Millar, 5 W. B. 216. [2664 (5). 

8. The Court will not allow a security to 

be enforced against the person from whom 
it was taken, where it had been taken from 
that person when just of age and living in 
the house and under the influence of another 
person who stood in an} thing like the relation 
of a guardian or trustee, or ?n loco parentis to 
the party from whom the security was taken, 
unless the security was given freely and with- 
out the exercise of any influence either by 
the party to whom it was given or the party 
who procured it to be given ; and on mere 
allegations of such undue influence, and that 
the rate of interest on the security given was 
not fully stated, an injunction to stay cxecu-^ 
tion was granted until the hearing. Bspy v. 
Jjalte, t W. E. 69 ; 22 L. J„ Ch., 336; 16 Jur. 
1106 ; 10 Haie 260. [2678 (2). 

9. Persons paying money to one standing 
in loco parentis^ by the direction of persons of 
tender years, though of full age, are bound to 
see that such persons thoroughly understand 
the transaction, and have had access to in* 
dependent advice, A sum of money advanced 
by a hank on the joint and several note of 
two young ladies, aged twenty-two and twenty- 
one, was, at the suggestion of the manager of 
the bank, made to the ladies, and without 
fraudulent intention, carried over to the sole 
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new trustees ; and he resisted the application 
on the ground, amongst others, that he was a 
trustee not only for the members of the 
legistered society, but also for those sub- 
cribers of the old association who had been 
excluded from the new society. The Court, 
looking at the original rules, and the rules 
which had been ceitified:— Held, that the 
societies were identical, and that no persons 
claiming to be eesfzds que tmstent, could object 
to the frame of the suit ; the object of placing 
the fund in the hands of the pi^pper tiustee 
being common to all ; that the power given 
to meetings, by the Fiiendly Societies Act 
and rules, of appointing new trustees, from 
time to time, included the power of i emoting 
trustees ; that the Friendly Societies Act did 
not oust the jurisdiction of the Court of 
Chancery; that where a society has been 
registered under the Act, Cloziqli v. liatcliffe 
(1 De G. k Sm. 164) does not apply ; that the 
Court would be unwilling to consider a society 
for the benefit of widows and orphans illegal 
nnder the 39 Geo. 3, c. 79, but would take the 
registrar’s certificate to be conclusive as to 
the society being in conformity with, and 
therefore entitled to, the benefit of the 21st 
section of the 13 k 14 Viet., c. 115. Mo^r/es v. 
Wale, 2 W. B. 65. [2742 (1). 

6. Powers of the Couit of Chancery under 

the Act 10 Geo. 4, c. 56, to compel two mem- 
bers of a friendly society to lestore money 
belonging to the society which had been le- 
ceived by them. Me Briton Frien^hi Society. 
1 W. B. 50. [2742 (6). 

7. The committee of a benefit club, which 

was not registered, advanced some of the club 
money on the security of a deposit of a lease. 
Afteiwaids the surviving members of the club 
foimed a new society, under a different name, 
which succeeded to the funds of the old club. 
The new society was dulyiegistered under the 
10 Geo. 4, c. 56 : — Held, that the equitable 
mortgage wmuld not % est in the public officer 
of the new society without a legal transfer. 
Davies v. Griffiths, 1 W. E. 402. 2742 (3). 


credit of their uncle, who stood parentis 

to them, on a trust account : subsequently the 
latter drew out anil applied the greater part 
of the same to his own purposes : — Held, that 
the note was invalid as against the young 
ladies, except as to sums actually received 
by them. JDettmar v. Metropolitan and Pro- 
vhidal BanK 3 H. B. 364. [2673 (2). 


FBAUDULENT CONVEYANCES. 


1. A bill of sale by way of security, but 
containing no proviso for possession until 
default : — Held, under the circumstances, valid 
against creditors, notwithstanding continued 
possession of the party executing such bill of 
sale. Cooh v. Wallier, 3 W. B. 357 

[2715 (3). 

2. A settlement made on the wife by the 

husband, in consideiation of her joining in a 
mortgage of her freehold and leasehold pro- 
perty, the money so raised being applied in 
payment of the husband’s debts, and the 
settlement being made with the intervention 
of third parties on behalf of the wdfe — not 
considered fraudulent. Carter v. Hind, 2 
W. B. 27. [2723 (9). 


Bemedy of Creditor. 1 3. Tf the evidence 
raises a primd facie case that the effect of 
a voluntary settlement will be injurious to 
settlor’s creditors, a creditor may file a bill 
and have an inquiiy into the state ot settlor’s 
property and debts at the date of the execution 
of the settlement. 


Cmhbe v. Moxey, 1 W. B. 

[2731 (8). 
aortgaged his own estate for 5,000^. 
lencfit of B., and B, (pursuant to an 
it to that effect with A.) conveyed 
not only as an indemnity to A., but 
ises for the benefit of his own (B.’s) 
and their issue Held, that there 
efficient valuable consideration as 
A, and B. to support the limitations 
iMldren, as against subsequent pur- 
for valuable consideration from B. 
iso, that this Court would have 
ly enforced the whole agreement at 
)f A. Mrd v, Stimrt, 15 Beav, 493 ; 
Ch., 514. [2736 (2). 


GAME. 

P. 2746, col. 1, line 2, add PoACHiKa. 

8. A farm was let by a writing not under 
seal, and rights of sporting reserved to the 
landlord, with a right of re-entry for non- 
observance of covenants. The tenants having 
trapped rabbits, which were said to abound, 
the landlord considering this an interference 
with his game, brought an action of ejectment, 
and on bill fi.led by the tenants for an injunc- 
tion he was restrained. But qumre see the 
report, Marsh v. Mills, 24 L, T. 169. 

[2747 (1> 


EIENDLY SOCIETY. 

defendant was the surviving trustee 
)ciation for the relief of orphans and 
A schism took place among the 
. and a portion of them caused the 
3 be registered under the 13 k 14 
115. The defendant was removed 
office of trustee by a meeting acting 
anco with the regulations presoribed 
les, and new trustees appointed. The 
pled by the plainti?0fe, on behalf of 
fs.4n4 all oiiheir pireoha interested In 
■fund^ to compel thOi defendant tO 
stock standiu^ |daine ‘tp the 


GAMING ANU WAGNEgSiei' ' , 

9, The Court will not assist a 

seeking to have a contract set aside on the 
ground of fraiid, if the contract foe in its* 

^ ^ ^ '-.J 1 ^ ^ M n G i' 1 n ^ f ^ ; t « ^ I 
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amtnre gne of gambling or wagering. Where 
a person having only thirty shares in a com- 
pany, In the course of a fortnight entered into 
contracts for the sale of between seven hundred 
and eight hundred shares, to be delivered 
on a future day, and was unable to deliver 
them in consequence of the shares of the 
company being under the control of the persons 
to whom he had agreed to sell, the Court 
refosM to assist him on an interlocutory 
application, l^ough the fraud was not denied 
by the defendants. Mees v. JFemie, 4 N. E. 
639. [2750 (3). 


GUAEDIAN AND WAED. 

1. Uncle and aunt appointed guardians of 

the person of an infant on petition withont 
suit or reference, no allowance being asked. 
Me Meah, 15 Beav. 250. [2774 (16). 

2. A mother and her co-executor appointed 

guardians of her own children and those by a 
previous wife, Anderton, v. Tates, 5 De G. & 
to. 202. [2774 (16). 

3. Petition that a guardian may be assigned 

to consent to a mairiage (unless to carry on a 
suit to protect an interest), must be pursuant 
to that stat. 26 Geo. 2, c. 83, Mxje. Beecher, 1 
Bro. C. C. 556. [2777 (4). 

4. The Court will allow a guardian to 

expend the whole income of his ward’s estate 
upon improvements, if such course of improve- 
ment has resulted in the accession of good 
and moneyed tenants to the property, and 
placed the land in an improving state, al- 
though no additional rent is obtained by the 
ward upon his coming into possession. A 
ward upon attaining his majority was induced 
by his guardian to create a mortgage for the 
purpose of paying off a debt of 5,0001 incurred 
by the guardian in improving the estate during 
a minority of seventeen years, in addition to 
an expenditure of tbe income of the property 
for the same purpose : — Held, that the ward 
was not entitled to have this mortgage set 
aside as against Ms guardian, without giving 
credit to his guardian for, and deducting the 
outlay upon, those improvements which have 
produced a permanent return in the shape of 
increased rental. Macre y. Stmclian, 4 W. E. 
401. [2779 (17), 


HAEBOUES, DOCKS, AND 
PIKES. 

5. An ancient pier and quay built by the 
lord of a manor is made the subject of a deed 
of trust, to wMch the lord for the time being 
is a party, and subsequently is from time to 
time regulated by statutes, local, but so far 
public, by which certain dues are imposed. 
In the deed and in the statutes there are 
ftoitals that the pier and quay are built on 
wahte ground of me manor. An Act is ob- 
tained to make a railway on the pier coming 
from a distant range of Mils containing iron 
ore, , which is intended to be sMpped from 
the tenant for life and devisees 

lIII W** 


in trust of the last lord assent to such Act. 
The railway company endeavour to obtain a 
lease of the pier, there being a power in their 
Act for the devisees in trust of the last lord to 
grant such lease with the sanction of the 
Court of Chancery, which however the com- 
pany fail to do, the Court on a reference and 
motion considering it not beneficial that such 
lease shall be granted. The company purchase 
land of the devisees down to the foot of the 
pier, and then, without notice to them or any 
other pioccedings taken as to compensation 
or otherwise, enter on the pier, and are pro- 
ceeding to make a railway thereon. A bill 
is filed, and an injunction moved for to restrain 
such works, on the ground that the company 
had no more right to enter upon the pier than 
upon the ground of any ordinary person with- 
out proceeding regularly under the Lands 
Clauses and Bailway Clauses Acts; and that 
tbe effect would be to prevent the pier being 
made use of, as theretofore, for the mooHng 
of vessels, etc. This motion is opposed by the 
company, who contend that the pier, being 
supported by public money, both by subscrip- 
tion and by the dues levied upon vessels, was 
thus dedicated to the public, and that thence- 
forward the lords of the manor ceased to be 
the owners of the soil, which was vested either 
in the Crown, in the Lords of the Admiralty, 
or in the lord as trustee for the public ; that 
it was a highway, as it appeared that 4t had 
been used by the pubhe on foot, in carts, ^tc., 
without toll being paid ; and that under these 
circumstances the railway company had a 
right to do what they were doing: — ^Held, 
that, first, there was sufficient evidence, in 
ancient documents, by recital and otherwise, 
to show that the pier was built upon waste 
ground of the manor ; secondly, that nothing 
had been done to divest the rights of the lord, 
and that his devisees were owners of the soil ; 
thirdly, that it was not a highway, not being 
vested in any peison or body of persons to 
regulate and keep it in repair ; and that if it 
was a highway as between the lord and the 
public, yet as between the lord and the com- 
pany they would be liable to an action for 
trespass, if they interfered with the use of the 
pier, which their works, if prosecuted, it 
clearly appeared would do. Injunction granted 
to restrain the company from entering without 
taking the necessary legal steps by notices 
and making compensation, but refused to 
restrain the laying down rails in a particular 
manner, there being nothing to show that they 
intended to proceed irregularly. Bemhle, a 
power to grant a lease jprinS facie implies 
ownership; and a dedication of land, by the 
owner of the soil to public purposes does not 
prevent an encroaching stranger being liable 
to an action of trespass or ejectment. Thomp* 
son V. Wc^ Somerset Mineral Mailmay (Jo., 5 
W.E.296. [9788(2). 


HEIRS EXPECTANTS ANO 
REVERSIONERS, 

6. Before a stiifc to set asifle 

the sale of a reversion, the jflaiiriafi ofEeifect ' 
very nearly the game terns, mat were aftet^’ 
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^^ards imposed by tbe decree Held, tbat 
tbe detendants who had refused these terms, 
must pay the costs properly incurred up to 
tte hearing. iVWrfi v. Merrld^'e, 1 N E 34o. 

[<6700 (.o). 


HONG KONG. 

See Colonies anb Colonial Law, X xv, 

HUSBAND AND WIPE, 

1. When a marriage has been solemnised 
in a registrar’s office in the presence of the 
registrar and deputy registrar, the piesnmp- 
tion of law is that the requisites of the Statute 
6 & 7 Wm. 4, c, 85, s. 21, have been complied 
with. If it appeared from the evidence that 
such a marriage took place with closed doois, 
it would not on that account be held to be 
invalid, so as to disentitle the husband after | 
the wife’s death to have administration j 
granted to him of her eSects, a marriage 
so celebrated not being specified in the 42nd | 
lection of the statute as one that is null and 
void. Camphell v, Corley ^ 4 W. B. 675. 

^ [2813 (4). 

2. The testatrix gave the re«?idtte of her 
real and personal estate equally between her 
brother, her .sister, and her “nephew W., 
and B. his wife” (It), being the niece of the 
tcsfcatiix) —Held, that tin hubh.and and wife 
took one sh ne each, and not merely one sh.ue 
between them. \Vairin(jto}h v Wariuuifon, 

2 Hare 54; 6 Jur. 872 [2842 (7) 

3. Bequest to A„ his wife and cliildiui. 
There were tlirce children ; — Held {inter aJm\ 
that A. and Ins wife together weie only 
entitled to one'-fourth share. dteJieson v. 
Atehesm^ 11 Beav. 485. See Dias De 

mm S ^PP* ^ 

r [2842 0). 

4. A married woman, entitled for her 

a rate use, mortgaged her renewable lease- 
estate as surety for her husband. The 
husband covenanted with the mortgagee to 
pay the money, and also gave him a judgment. 
The husband renewed the lease, and paid the 
fine. The lease was granted to the husband 
and wife, their executors, administrators, and 
assigns. The wife survived. The executor of 
the husband paid off the mortgage debt, and 
took an assignment of the mortgage. There 
were other creditors, and the estate vras in- 
solvent. In a creditor’s suit against the 
» executor of the husband^ the wife made a 
’ j f to have her estate re-assigned to her, 

, h : ^dlacharged of the mortgage debt and the 
^ finej—Held, that the husband^s es- 

* I ,ta& solely liable ior the mortgage debt ; 
the oreditots of the hnshand had no 
! » i^i^hVtO'thatshid Ihe assets, or to compel the 
,1 .'';l ^ raortgagee to losort to the wife’s leaseliolds ; 
hat the fine was not an advancement by tlio 
efit of the wife ; that the 
loer'onthe 
e fin 


claim must be allowed. Dyfi}7i v. DwvgUon, 

1 Bq, Bep. 164. [2858 (2). 

5. A married woman entitled to a i ever- 
sionary interest in a fund had assigned hei 
interest absolutely, and was resident abroad. 

Upon the fund coming into possession : — Held, 
that the assignee was entitled to payment, 
though the assignor was not before the Court, 

Ball V. Lys, 2 Eq. Bep. 42. [2872 (8). 

6. A small fund, the produce ot a married 

woman’s real estate, paid out of court without 
her appearance and consent. ^jRe Clm'Vs 
Mtaie, 5 N. B. 32. [2879 (5). 

7. A sum of money liable to be invested in 
land ordered to be paid out of court on the 
petition of the tenant for life, entitled for her 
sepal ate use, and of the leveisioner, a married 
woman. Re Ddnwades^ 1 N. B. 43. 

[2879 (5), 

8 A maiiied woman, being entitled to a 
fund on attaining twenty-one, petitions for 
payment out to heiself and her husband, a 
minor, for setting up a shop. The trustee 
of the will objects that it is a chose in action 
to be used in trade, and that the petition 
is entitled in the cause to which the infant 
husband is not a party Held, that with 
the consent of the wife, and through the 
instrumentality of the trustee, the order might, 
upon a special application for the purpose, be 
made. Dmiks v. Davies, 3 W. B, 47, 189 ; 

3 Bq. Bep. 366. [2879 (5). 

9. On petition by a married woman, living 
separate fiomher husband (upon which service 
of the petition could not be effected), that 
j a sum of stock to which she was entitled 
I under a residuary bequest, and standing by 
tnder of the Court to the account of her 
husband and heisclf, might be paid to her 
Oidercd that the stock be sold and the pro- 
ceeds paid to the petitioner upon her sepaiate 
leceipt. Wki.tlo ?0 ^ Dihvofth, 2 W. B 150; 

2 Sm & C. 35 ; IS Jur. 415. [2879 (5). 

i 10. On application foi payment of a sum 
' belonging to a maiiiel woman, the affidavit 
in support of the application must either deny 
any settlement wuaiever, or, if it states a 
settlement purporting not to embrace the sum 
in question, such settlement must be produced 
in court for examination, Anon*, 4 Jur. 6, 

[2881 (9). 

11. When an application is made to draw 
money out of couit, which has been made the 
subject of a settlement, the settlement itself 
must be produced in court. Bait v. CutMertson, 

3 Dr. & War. 68. [2881 (9). 

12. The affidavit, that there is no settlement 
affecting money in court, the property of the 
wife, must state that there is no settlement 
whatever of the money; and it is not sufficient 
to say, that there is no settlement, nor agree- 
ment for a settlement, upon the wife affecting 
the money in question. Zawreme v. 

7 Jur. 1122. [2831 (9>. 

13. The Court will not settle therqver|ip|3i^ 
interest of a married woman m 

estate, but leave a supplements^! 

filed if necessary. Adam Vk 1 1 

633. 

i 11, An agreement to settle lands of. such I ^ 

I a value on wife, must be made up so niuc|r, ' ! 
and value proper to be settled by AL 
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IIVHBABI) AND WIFE. 




1. A married woman, wliose hastad Imd 

beem insolvent, became entitled to a sum of 
2001., and to the income of 400?. which was 
divisible after her death amongst her nine 
children. The Court settled the whole 200?. 
upon her, without giving any portion of it to 
her husband’s assignee in insolvency. Me 
Moopefs Trust% 6 W. R. 824. [2887 (6). 

2. An obligationj to make a settlement on 

tlae wife and the issue, includes an obligation 
to make a settlement on the issue after the 
death of^he wife. JPrehdle v. JBoqMrst, 1 
Swan. 819 ; 1 Wils, 161. [2889 (10). 

3. By a post-nuptial settlement, a legacy 

of 600? , belonging to the wife, was settled by 
husband and wife on the wife for life, for her 
separate use, with lemainder to her childien. 
At the time of the settlement the husband 
was insolvent: — Held, that the husband was 
entitled to one moiety of the legacy, and the 
other naoiety was oidered to be paid to the 
trustees of tlie settlement. Me Wray^s Trmts, 
16 Jur. 1126. [2891 (8). 

4. Upon the petition of a manied woman 
for a settlement of the whole of a small fund 
in court, including dower to which she was 
entitled in certain lands belonging to her 
husband, and sold under an order in his bank- 
ruptcy: — Hold, that she was entitled to the 
whole fund in coui't, the only thing with 
which the Court could deal, paying the 
assignee’s costs, who appeared, Bray v. Lay^ 
eoch, 2 W. R. 824 ; 2 Eq. Rep. 385. 

[2892 (11). 

5. Where there is a fund of 920?. in court 
belonging to a married woman, and her husband 
is already possessed of 1,500?. in her light, and 
has become insolvent, and swears that he does 
not make 50?. a yoai, the whole 920?. may be 
settled on the wufe and children. Morgan v. 
Morgan, 2 W. R. 067 ; 2 Eq. Rep. 1270, ’ 

[2892 (11). 

6. Out of 5,000?., the property of a manied 
woman, 2,500? clear of all costs and expenses 
was directed to be settled upon her as against 
the assignees of the husband, who was an 
unceitificated bankiupt in prison and totally 
unable to provide for the support of his wife 
and four children. Lea y, OJmreh, .3 W. R. 
^08. [2892 (11). 

7. A married woman joins her husband in 
assigning a sum of 465?. to which she was 
entitled in exijectancy, for the benefit of his 
creditors. The husband, who had assigned all 
his property for the benefit of Ms creditois, 
had no other means of support beyond his 
salary as shopman, and theie were seven chil- 
■dren of the maniage : — Held, that the creditors 
were entitled to 150?. of the 465?. free of costs, 
the remainder to be settled upon the wife. 
&fou V. JSrrmgim, 8 W. B, 382. 

[2892 (11), 

8. The whole of a fund of 1,000?. railway 
stock assigned to trustees upon trust to pay 
the dividends to a married woman for her life, 
for her absolute use and benefit, allowed to be 
retained against the assignee in insolvency of 
her husband. Maekn v. BturgU^ 4 W. B, 696. 

[2892 (11). 

t 9. Where a husband had deserted MS wife, 
but maintained his chiL'lrep, the Court* in 
settling the wdfe’s property, reserved liberty- 
to him to apply after her death fot payment 

:* - 


of any part of the income to him during his 
life. Kemich v. KernlcJi^ 4 N. R. 538. 

[2895 (9) 

10. The wife of a lunatic entitled to a shaie 
of residue of an intestate’s personal estate, 
filed a bill aeainst her husband, praying a 
settlement of rhe fund on herself and children. 
Alter inquiries in the lunacy, the committee 
was authorised to assent to a settlement of 
one-half of the fund ; and, by an order made 
in the cause, it was referred to the Master to 
approve of a settlement. The Master accord- 
ingly approved of a settlement, by writing at 
the foot of the draft, and no further proceed- 
ings weie had when the lunatic died. The 
wile subsequently died, having by will disposed 
of the entire fund : — Held, that the proposals 
in the Mastei’s office had not been proceeded 
with to such a stage at the time of the lunatic’s 
death as to pieclude his wife from retiring 
from the proposed settlement ; and the Court 
ordered the whole amount of the fund to be 
paid to the representatives of the wife 
Baldwin v. Baldwin, 5 De G. & Sm, 819. 

[2895 (9). 

11. ^ Where a lady who had separate property 

married, and an agreement wras made that out 
of her income certain domestic expenses 
should be defrayed, and the agreement was 
acted upon until her lunacy, and the husband 
continued the same expenses out of her 
pioperty till his death; and where the lady 
was under a moral obligation to give her 
nephew 600? , part of which she gave, and a 
further part her husband, after her lunacy, 
paid out of her property ; the Court allowed 
the executors of the husband to deduct afi the 
money paid for keeping up the establishment 
after the lunacy till his death, and also the 
money paid by him to the nephew, before 
paying over the separate income of the wife to 
lier committees. Me Hewmn, 21 B. J., Gh.. 
825, [2898(7). 

12. Residuary bequests to the ‘‘ sole use and 
benefit ” of a married woman :-~Held, that she 
was entitled to receive the bequest to her 
sepaiate use. Banm v. Formjtli, 1 W. R, 142 

. [2899 (XO). 

13. A testator gave certain property to 

trustees upon trust for his wife for life for 
her separate use, and after her death for her 
children. After the testator’s death the 
widow married again. The trustees opened 
an account in their name at a banker’s, to 
which they paid the produce of the trust 
property. The widow paid certain sums tc 
this account from time to time out of her 
income. She died in the lifetime of her 
second husband, who claimed the sums paid 
in by his wife as her administrator j—Hield* in 
the absence of express evidence of her inteur 
tion, that the money was held by the trustees 
m trust for the children, Metealf y, mim, 2 
W.B.326. [2906 (3). 

14. By an antenuptial settlement an annuity 
was assigned to trustees in trust to the lady 
for her sole and separate use for her life, with 
a provision that all savings arising from her 
income should be held by the trustees subject 
tqhet appointment, and in default of appoint- 
ment, m trust for her next of kin. The lady 

: died in May 1847, without having made any 
I appointment, and the last payment to her, in ^ 
^ respect of the annuity, had been maSf 

„ I J A 4 
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December preceding tier death:— Held, that 
the portion of the annuity remaining in the 
hands of the trustees between the last payment 
to and the death of the lady constituted 
“savings out of income” within the meaning 
of the settlement, and that her administrator 
was not entitled to it as against the next of 
kin. M MosenthalVs Settlementy 6 W. R. 139, 

[2909 (8). 

1. By settlement in 1831, upon the 
marriage of N. with F., an annuity previously 
secured by D. to N., together with all arrears 
thereon, was settled for the sole and separate 
use of N., the receipts of her, her appointees, 
and assigns alone to be good and effectual dis- 
charges for the annuity, and all arrears and 
all future and growing payments thereof. 
After the death of N., in trust to pay all 
arrears of the annuity unpaid or undisposed of 
at her death as she should by will appoint ; 
and in default of appointment, upon trust to 
pay the same to three children of N. (who were 
named) as tenants in common. In 1847 the 
arrears of the annuity amounted to 3,000Z. R. 
and H., and the trustee of the settlement, re- 
leased Df from the annuity, and all arrears and 
future payments thereof, certain hereditaments 
being assigned by D. upon trust out of the pro- 
ceeds, after satisfying a mortgage debt thereon, 
to pay to H., her executors or administrators, 
3,000if. died intestate : — Held, that the 
3,0092, arising from the proceeds of the here- 
ditaments assigned by B. did not pass to H.’s 
children as arrears of the annuity undisposed 
of at her death under the settlement of 1831, 
but went to her husband. Oalmrt v. John- 
3 Kay k J. 556. [8909 (11). 

2. A married woman having peisonal pro- 
perty under a will for life and absolutely, a 
settlement is made of it to her separate use 
without power of anticipation, with a power 
of appointment by deed. Without adverting 
to the clause against anticipation, and in 
alleged ignorance of its existence, she and her 
husband grant an annuity in consideration of 
2161., and an order is made for payment of the 
dividends of her separateproperty to the grantee 
to secure the annuity, and he receives the 
dividends and hands over the surplus from 
time to time. Tlie clause against anticipation 
is then discovered, and the wife petitions for 
discharge of the order for payment of the 
dividends to the grantee of the annuity, for 
restitution of the money received, and for 
costs against the grantee and his solicitor : — 
Held, that the order must he discharged, and, 
the resfitution not being pressed for, no order 
made upon that part of the petition, but costs 

f lven against the grantee, his solicitor, and 
^ husband, ibnJy v. HenT/, 3 W. B. 317. 

[2922 (4). 

% Where a married woman had property 
fettled to her separate use for life, with a 
power of appointment over ii, which she 
excreted by her will Held, that the appoint- 
^ ment did not make the property appointed 
,» i her debts. Moeher v. K. B, 

[2080 ( 8 ). 

4 marriage settlement a fund was 
m husband and wile should 
but not m as’ to deprive 
f .behefl^ftereof by dh^e'<n: ^ 

’ tlh^ fnhid'' 








the dividends equally between the husband 
and wife during their Joint lives : — Held, that 
the appointment was valid and effectual, the 
husband and wife not having thereby deprived 
themselves of the benefit of the fund. Me 
Linsee's Settlement^ 23 Beav. 241 

[2986 (8). 

6, A fund was settled in trust for a 
married woman for life for her separate use 
without power of anticipation, and she h^d 
a power of appointment by deed o^will over 
the reversion. Her consent in writing was 
required to any change of the investments. 
Part of the fund was at her request improperly 
advanced upon a security which proved 
deficient. She concurred in the mortgage 
deed, and her execution of it was attested as 
required by the power : — Held, that she could 
maintain a suit to have the deficiency in the 
fund made good, and that the trustees had no 
claim to be indemnified out of the reversion 
subject to the power of appointment. In a 
suit to realise the deficient security, a fund 
was paid into court and invested, and then 
sold out at a profit : — Held, that the trustees 
were answeiable only for the deficiency, after 
taking into account this profit. Metoher v. 
Breen, 3 H. R. 626. [2936 (3). 


INFANT. 

6. Where a ward of court married without 

consent, and subsequently became entitled 
to property in the hands of the Court, the 
Court will order it to be carried to a separate 
account, and, with a view to save expense, 
may diiect it to be inserted in the order that 
the fund shall be settled on the wife for her 
separate use. Thor^ v. Owen, 2 W, R. 208 ; 2 
Sm. & Gil 90 ; 23 L. J., Ch., 286 ; 18 Jur. 641 j 
2 Eq. Rep. 392. [2956 (5). 

7. The Court will give no direction as to 

dividends of sepaiate property to which a 
ward of court is entitled, who is under age 
and has married without consent, until the 
husband has executed the settlement. Cator 
v. Mason, 2 W. R. 667. [2960 (3). 

8. On the proposed marriage ot the infant 

daughter of one who was non eompos mentis,, 
a petition was presented to the Lord Chancel- 
lor, under the stat. 4 Geo. 4, c. 76, s. 17, for 
his consent, in order to obtain a license. The 
petition was referred to the Master; and the 
intended husband, by affidavit, stated that he 
had agreed to make a certain settlement. 
The Master reported in favour of the marriage, 
and the report was confirmed. The parties 
did not avail themselves of the consent of 
the Lord Chancellor, hut shortly afterwards 
married, under the 6 & 7 Will. 4, c. 85, with- 
out license Held, that the proposal laid 
before the Master amounted to a consent, 
which the Court would enforce. Cooh v. 
Fryer, 1 Hare 498; 11 L. J., N. S., Ch., 284 
6 3ur.479. [2973(2). 

9. By a marriage settlement, madO whilst ' 
the intended wife was an infant, the husband 

> CQVetA3at^ to ;afssigtt to trustees, 
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tive. Me Wming, 16 Jur. C52: 21 L. J, Oh., 
784.* [2975 (1). 

1. Order made relieving the tenant of an 
infant’s estate from payment of arrears of 
rent. Ilemiiler v. CJiafij, 3 W, E. 300. 

[2696 (41. 

2. P. 2993 (IS), for Smith read -Erj?. 

Srvift. 

3. The Conrt will not give a direct benefit 

oiit of an infant’s income to liis father. Me 
StaUes, 21 L. J., Oh., 620. [2996 (16). 

A scheihe by which an infant (whose father 
was living) was to be articled to a solicitor, 
and to live with an uncle residing in the 
s^ine place, was approved of by the Couit ; 
and the uncle was appointed to act in the 
nature of a guardian to the infant, and to 
have an allowance out of his income. An 
application that an allowance might be made 
to the father, who lived at a distance, and 
was in very narrow circumstances, was le- 
fused. Ib. 

4. The Court has no right to interfere with 

the course adopted for the education of an 
infant of tender years by a father who has 
not misconducted himself. Accordingly, where 
a husband and wife have been separated 
through the misconduct of the wife only, 
her petition for access to her infant child 
was dismissed, the Court being of opinion 
that such access w’ould interfere w’ith the 
course of education approved of by the father. 
Me ir» , 5 N. E. 363. [2979 (7). 

6. Eight of mother to custody of or access 
to child under seven years of age, 2 3 Viet., 

€. 54. Me Woodward, 1 W. E. 69 ; 17 Jur. 56. 

[2981 (6). 

6. A legacy of lOZ. to an infant for mourn- 

ing may be directed, by the decree on further 
directions, to be paid to the father, he under- 
taking to apply it for the benefit of the infant. 
Mer V. Muoston, 16 Jur. 491. [2989 (8). 

7. Order made upon petition, that ex- 

ecutors should be at liberty to apply certain 
small sums, pait of the capital of the resi- 
duary shares bequeathed by a father to his 
infant ^children, towards their maintenance, 
education, and advancement, though the 
shares did not vest till the children came 
•of age. Chambers, 1 Euss. & M 657. 

[2992 (9). 

8. A fund was limited to children to vest 
at twenty-one. The income of their pro- 
spective shares to be applied for their main- 
tenance at the discretion of the trustees. 
These children become entitled to certain 
annuities from the Bengal Military Orphan 
Society, during their respective minoiities, 
on the condition of payment to the treasuier 
of all their property ; to be dealt with accord- 
ing to the rules of the society. The Vice- 
Chancellor appointed the mother the sole 
guardian of her children, and directed the 
income of the infant childien’s respective 
shares to be paid to her, with liberty to 
her to pay the same to the tieasurer of the 
society. Me Osborne's Settlement, 2 W. E. 85. 

[2992 (9). 

9. A widow, on the death of her husband, 
-entered into possession of the small real and 

, 4 personal property he had left, and out of its 
^ ^ tents, and by carrying on Ms trade, maintained 

, 1 1 f Hs five infant children, the three 

1 1 were his children by a former 


marriage. Shortly after the husband’s death, 
a bill was filed in the names of all the children 
by the maternal grandfather of the three 
eldest, as their next friend, for a declaration 
ot the rights of the infants and for accounts, 
and the appointment of guardians and of a 
receiver. The infant plaintiffs, by their next 
friend, presented a petition in the cause, 
containing imputations against the widow of 
improper treatment by her of the infanta, and 
asking the appointment of guardians, and of 
a receiver. The Court directed a reference to 
the Mastei, who by his report approved of the 
widow and her co-executor as the guardians 
of all the children, and found that the whole 
income ought to be allowed for their main- 
tenance. The Court, (H petition, confirmed 
this leport, and directed that the receiver 
should pay all the income of the property to 
the widow for the maintenance of the children, 
theieby leaving all parties just in the same 
position as they had been in before the suit 
was instituted; and the costs of all the pro- 
ceedings were ordered to be paid by the 
next friend, and all further proceedings were 
stayed until further order. Anderton v. Tates, 
5 Do a. & Sm, 202. [3001 (4) 


INJUNCTION. 

10. The Court will not interfere to restrain 

future acts of a wrongdoer, unless it is plain 
that they will be of a wrongful nature. Alde^ 
bert v. Leaf, 3 K E. 455. [3008 (7). 

11. If it appears that there has been un- 
necessary delay, an interim injunction only 
will be granted. Carers v. Tates, 1 5V. R. 11. 

[3010 (1). 

12. An injunction to stay a trial at law will 

not be granted on the eve of the trial, where 
there has been delay on the part of the plain- 
tiff in equity in making the application : but 
the lapse of time before the application is 
made is not an objection to granting it, if the 
trial be not near. Holme v. Mrown, 9 Hare 
(App ) xxix. [3010 (1). 

13. The Court will not grant relief by 

injunction w^here there has been, for a con- 
siderable time, a violation of the agreement 
in respect of which relief is sought, both by 
plaintiff and defendant. Skeard v. 2 

W. B. 343. [3010 (1). 

14. The word “trial,” in an order to extend 

the common injunction, means the trial of an 
issue of fact, and not of a question of law 
raised by the demurrer. Morse v. Fmihier, 
16 Sim. 250. [3031 (14). 

15. Common injunction which had been 
obtained under the old practice extended 
under the new on the application of the plain- 
tiff. Home V. Mrorsn, 1 W. E. 5, S. C. 
Holme V. Brorm, 9 Hare (App.) xxix. 

[3031 (14> 

16. In a* for the cancellation of a deed 
on the ground of fraud, and for an injunction 
to restrain an action on an agreement con- 
tained in the deed, where the evidence was 
insufficient to enable the Conrt to decide tbe 
question of fraud, and that question was nalsed 
by the pleadings in the action, the Qouri 









IKJUKCTIOK 


[Addenda. 


reteecl to resti'ain t defendant from proceed- 
in tlie action to verdict ^nd Judgment, but did 
restrain him from suing out execution thereon, 
and fiom otherwise acting upon the deed 
until further order. LeadtT v. ItcEwen^ 2 
H. E. 474. [3032 (10). 

L T. was sued at law on a piomissory 
note, ill which he had joined as surety for a 
thiid paity. He pleaded an equitable plea on 
which ib&ue was taken, and the action was 
tried on the 2Bth May, when a verdict was 
found against T. On the 6th June, before 
judgment tvas signed, T. filed a bill to re«;liain 
the ^proceedings at law on the same equitable 
giotinds as he had pleaded at law, and on the 
12th Jnne moted for an injunction, w^hich wab 
refused by the Vice-Chancellor. On the 15th 
June the plaintiff at law signed judgment, 
and afterwards T. gave notice of appeal fiom 
the decision of the Vice-Chancelloi Held, 
that under the circumstances T. had elected 
to rest on his defence at law, and that judg- 
ment having been signed he could have no 
relief in equity. Tewell v. 5 W E. 

746* ‘[8083 (2) 

2* The Court is not compelled by the 
Chancejjy Ilegiilation Act ltr62 (25 & 26 Viet,, 
c. 42), to take upon itself the decision of a 
question which is involved in a pending action 
at I4w, even though theie should be matter 
open between the parties which can only be 
decided in a comt of equity. CurlmU v. 
(krUf, S K It 00. [8035 (2). 

J, A plaintiff is entitled to an injunction 
to restrain the use of an inequitable plea to 
his action at law, although the facts establish- 
ing its inequitable nature wouhl foim a 
sufilcient answer to the pica at law. The 
Common Law Procedure Act 1851 In^ not 
afecied the juuschetion of the Couits of 
Equity by allowing equitable matters to be 
pleaded at law. In an action to je(.o\er 
damages for mjuiies sustained in a lailway 
accident, the railway company plcadcsl a 
diiiChargq by the plaintill'b, whereupon tie 
plaintTO filed a bill, alleging that the chs 
Chaii^e was obtained by fraud, and seeking to 
f«t»in the use of it at law;— Held, that they 
were entitled to an injunction. JStfl?eart v. 
&3^0at Wmtern Mallwmj db., 6 N. B. 825, 

[8035 (2). 

4. Under the common older to elect between 

proceedings at law and in eqiutv, the plain- 
tiffs action was stayed by iniunction. The 
plainti^ having subsequently obt<nned a deciee 
for specific performance, liberty was ghen to 
the defendant to take such proceedings for 
the recovery of the costs of the action at law 
as he should be advised, notwithstanding the 
injunction. v. BaM, 3 W. E. 101: 

24L*T*285. [3035(2). 

5. Injunction to restrain action at law 
refused before interrogatoHes are filed. Lovell 

j 1 W. R. 118. [3030 (10). 

' 'I jA of a mil! desires to surrender 
f and certain terms are agreed upon, 

by the l^wee, and the lessors 
' four years the lessors 

' f#ww'-Iweeat'law tar rent from the time of 
the surrender, on the ground that the agree- 
ment was not final. The lessee pleads under 
the Common Law Procedure Act that there 
is not a good equitable defence, but the plea 


action. On motion for an injunction Held, 
that the plaintiff might have an injuncTdou 
until the hearing, on paying into couit the 
amount for whicli he was sued. v. 

Mines Royali 3 W. E. 2.58; 8 Drew 130,' 24 
L. J., Oil., 413 ; 1 Jiir., K 8., 153 ; 8 Kq. Tiep. 
377. [3038 (8). 

7. A mining company, admitting the for- 
feiture of their lea^^e at law, sought relief in 
equity, on the ground of accidental sttp^ai’^ 
ot works, substituted pertoimance of certmo 
covenants, and imp’ied acquiescent on tiic 
pait ot the lessor’s agent. Theie appeaiirtg 
reasonalde grounds for the exercise of equit- 
able jurisdiction, an intfinn injunction was 
gianted, the plaintiffs uiidei taking to abide 
by any order 11 e Court might make at the* 
healing, and to allow jnd ;mcnt to go at law. 
No'itJh Stafford Steel, Iron, mid Coal Co, 
(JSiirsIem) v. Cainbys {Loid), 6 N. B. 345. 

[3040 (7). 

8. On motion for an injunction to restrain 

an action of ejectment, the injunction was 
gianted on an undcitaking that, judgment 
being allowed to go in the action, such judg- 
ment should be dealt with as this Gouit should 
dire ct. The plaintiff at law then brought an 
action of trover for the fixtures, and sought 
to use the judgment as conclusive evidence of 
his legal title. Upon motion for an injunc- 
tion to restrain such use of the judgment, 
motion refused with costs. Bern hie, a judg- 
ment allowed to be ta^ea on the tei ms of an 
injunction being granted and to be dealt with 
by this Couit, is not given de hene ei>se, but on 
admission of legal title. WeeM v. TayUf, 3 
W. R. 47, [3040’ (7). 

9. Alter service of siibpmna, and tlic ap- 

peal ance of a defendant, a motion tor an 
injunction cannot be made fx parte, Za?if/» 
ham V. (rrcat ’Yorthenb Railway Co , 1 De G 
& bin 186. And see b C. 16 L. J , N. S , Ob., 
437 ; 11 Jur. b,19. [3043 (18). 

1(). Seivice of notice of motion ioi an in- 
junction to lestiain execution on a judgment 
obtained m an action at law’, on the house- 
keeper to the pel sons who were the defendants' 
attorneys in that action, is msufiicicnt. Where 
the order obtained on such motion stated that 
it was made on notice to the defendants, they 
should move to discharge such order, and not 
to dissolve the iniunction. Anr/ier v. 3fay, 3 
W. R. 830; 3 Eq. Eep. 4S8. ‘ [3043 (22). 

11. The Comt will giant an ad mterini 
injunction on the application of a plaintiff 
out of its juiiscliction, notwithstanding he has 
filed no affidavit in suppoit of his bill. 
llamiltofi V. Moard, 1 K B. 379, 

[3044 (18). 

12. At the hearing an injunction may be 

granted, although not prayed for by the will. 
Reynell v. Bprye, I De O. M. & G. 660 : 21 
L. J.,Ch.,633. [3046(9). 

13. A party seeking relief by injunction 

must state in his bill the whole of the 
agreement in respect of which he seeks relief. 
BImrd v, WM, 2 W. R. 343. [3048 

14. Where a bill is filed by some “ on behalf, i- 

efec.,^ an injunction which restrains prdceed- 
higs against persons not named parlies to the 
record, is irregular, per the Lord Chancellor. 
Armitstead v. Barham, 11 Beav. 356 : 13 Jur, 
330. [3052 (14L 


Addenda.] 
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injunction should not actually issue, the terms 
of th# order should be that the defendant 
“be restrained,’' not that “an injunction be 
awarded to restrain” him. GoldmiH v. Crqft, 
4W. B. 450. [3052(14). 

1, An answer was filed on Saturday, and 
an order viisi to dissolve the injunction 
obtained the same day. Notice of filing the 
answer and of the order was not given till 
Mcgiday. Upon motion to discharge the order 
nui, the Court, finding that the plaintiff had 
not been pejudiced, lefused to discharge it, 
but made the defendant pay the costs. 
SuMeU (Lord) v. Bond, 10 Beav. 331. 

^ [3060 (3). 

2. On showing cause on merits why com- 

mon injunction should not be dissolved,^ the 
common injunction having been obtained 
under the old practice, affidavits cannot be 
read in opposition to the answer. Lmicmter 
V. Lmmster, I W. B. 92. [30S0 (14). 


INStTRANCE. 

8. A company which carries on two differ- 
ent kinds of business under two sepaiate 
departments— the dealing with annuities, 
and the insuring of liv^es— is nevertheless one 
company ; so that one department of it cannot 
enter into contracts with the other. Grnj v. 
BUison, 4 W. B. 497 ; 2 Jur , N. S , 51 1. 

[3078 (6). 

4. Where policies are effected by the 
manager and secretary of one assipance 
society in the office of another, being a 
mutual assurance society, although such 
policy is expressed to be effected ‘*for and 
on behalf of the society,” the secretary alone 
is thereby constituted a member, by reason 
of the sum secured being payable to him and 
“his successors in office.” Where diicotors 
of one assurance society have power to effect 
cross insurances in the office of another, if 
they do so in a mutual assurance office, that 
does not constitute their society a member, 
being ultra tires. The ordinary rules as to 
piinoipal and agent do not apply to a case 
where the contract is ultra tires, and the 
society contracting with such agent must be 
taken to have constructive notice of such 
contract being ultra tires. Be Security 

Life Assurance Society, Athenoewn 
Life Asswrmee Society {Official Manager), 
6 W. B. 431 ; 1 L. N. S., 94, [8078 (6). 

B. 3099, after par. (10), add 

Bee also Settdemekt, V. 

5. One of the conditions indorsed on a 
policy of insurance -was, that no insurance 
would be held in force until the premium 
should have been actualljr paid to the com- 
pany, nor would any policy be valid beyond 
fifteen days after the expiration of any year 
unless the premiunx for its renewal should 
have been paid to the company. Insurances 
^might be renewed within three months on 
satisfactory proof of the health bf the life 
pinsured. In the printed directions of the 
company to their agents every life policy Was 
to be renewed within fifteen days after the 


premium became due j and if any pohoy was 
not renewed within fifteen days the agent 
wms to give notice thereof to the secretary, 
and tie policy could not afterwards be 
lenewed without a fine and subject to the 
conditions of the company ; and all receipts 
for the renewal of life policies^ not paid 
within a month from the expiration of the 
policies were to be returned at the end of 
that period A policy was effected with an 
agent of the company, who, to accommodate 
the insured, took bills for the amount of the 
several premiums, debiting himself with the 
amount of the premiums in his accounts 
with the company without communicating the 
tiansaotion to the company. The bills not 
having been paid he took a security for them. 
A subbeo[nent premium having accrued due 
m December 1846, the usual receipt in blank 
for the premium was forwarded to the agent. 
The xuemium was not paid, nor did the agent 
at the time it w’as due debit himself with the 
premium by any entry in a book or account ; 
but in his next quarterly account in March 
1847 he debited himself therewith, and 
shortly afterwards paid the account at the 
I request of the treasurer without communi- 
I eating to the company. Similar transactions 
took place in 1847 and 1848 ; the life died in 
1849 The receipts for the premiums still in 
blank were handed back to the company, 
Shoitly afterwards a correspondence took 
place between the secietaiy of the company 
and the agent, the agent claiming the amount 
I of the policy ; but as he bad no assignment 
nor possession of the policy the company 
declined to pay unless the insurer joined in 
the receipt for the amount ; and a report 
was prepaied by the solicitor of the company 
and sent to the agent, suggesting that he or 
that the agent should proceed against the 
insurer to ascertain their relative rights. 
The insurer having declined to join in the 
receipt the company refused to give credit 
for the amount of the insurance against the 
balance by the agent, for which they brought 
an action, and recovered a verdict without 
giving credit for the three premiums of the 
disputed policy paid by tbe agent. The 
amount was demanded and paid by the agent 
to the company : — Held, first, that the policy 
had dropped Held, secondly, that the for- 
feiture of the policy was not waived by the 
report and correspondence relating to it, 
SemUe, the retention of the premiums with 
knowledge of all the facts did not constitute 
a new contract to set up the policy, but the 
Court directed an action to be brought to try 
the question Held, thirdly, that supposing 
the |)oliey to be set up by retention of the 
premiums, the agent had a lien on the policy 
enforceable in equity for the amount of rhem. 
Busted V. West of Bngland Mre mid Xnfe 
Asstirmee Co., 6 Ir. Ch. B. 553, [8100 (4). 

6. Whether the stat. 86 Geo, 3, c. 68, 
renders a stamped policy necessary to a 
mutual insurance between shipowners. Tay- 
lor V. Demi 4 W B. 666 ; 22 Beav, 429. 

[8115 ( 8 ) 
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INTEKPLEADEE— JUDGMENT. 
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INTERPLEADER. 

1, Where a 1)111 of interpleader stated a 
case for relief as between two of the defend- 
ants, but also setup the claim of a third, 
which was paramount and adverse to the 
claims of the two others Held, that although 
this last claim might be one which could not 
support the bill, the introduction of it did 
not expose the bill to a successful demurrer 
on the pait of one of the first-named defend- 
ants. Farelrother v. Beale, 3 De G- & Sm 
637 ; 14 Jun 215 ; 19 L. J., Ch., 149. 

o A . [3123(14). 

2, A., having a claim to certain property 
in India, agreed with B. that B. should under- 
take the trouble and expense of recovering it, 
and that if successful he should receive half 
the value of the property reco\ered. After- 

having been established, A., 
withB, s concurrence, sent a power of attorney 
to C. to receive the money with instiuctions 
to^ remit it to Bngland. 0. accordingly re- 
ceived the money and transmitted a bill of 
^change for the amount to his agent in 
England, A, having refused to perform the 
agreement, B, filed a bUl against him, and 
A. brought an action at law against 0. for 
the amount of the bill. 0. thereupon filed 

® -Held, 

that C/, having become possessed of the pro- 
perty solely as A.’s agent, it was not a proper 
case for interpleader, and the Gonrt refused 
T?r ^ costs on the fund. 

WatU V, Mammnd, 3 W. E.312; 3 Eq. Eep. 

Tin 4 . (!)• 

3, When two parties claim a right to a 
vessel which has been sold, and part of the 
proceeds is in the hands of a third paitv, in 
the form of a bill of exchange, that is a case 
for mteipleader. Gthhs v. Gihk, 6 W. B. 415. 

[3127 (2). 

4» Arrear of rent claimed by sequestrators, 
and a promissory note which had been given 
for the same anear of rent put in suit by the 
defendant. Order obtained upon motion by 
the tenant in the cause without foim, and 
to Wge in court expense of bill of inter- 
pleader. Crone v. ffbell, 2 Moll. 348. 

e. An mtenileader bill cannot be filed 
TOthont an affidavit by all the plaintiffs as 
to no collusion, unless a satisfactory reason 
can be given why some of the plaintiffs have 
K affidavit. GiUi v. OiUi, 

5 W. S. 243 [3131 (13J 


JOINT TENANTS. 

M f ^ the bnsband and wife 

diwg their joint and natural lives”:— 
hlela, to be construed ^durinsr their ioTut 

14 Sim. 322. [8158(8). 

remainder 
bodies. The 
»iamage are joipt tenants, 
before severance, his 

hard, severe, or unreasonable in, the 

^ilr'r ' '..i. ~ J 


law of ioint tenancy, there being always an 
equal chance of suivi\oiship in all the joint 
tenants. If any of them have a bad opinion 
of their own lives, they may se%er; but if the 
.•joint tenancy be not severed, it is an evidence 
of intention in the party to submit to the 
chance of survivorship, or of that supineness 
and neglect to which the law affords no 
assistance. Stajples v. Maurice, 4 Bro. P. C. 

[31§g 

^ 8 Where a contract for sale severed a 
joint tenancy. See Kmgsford v. Ball 2 Giff 
(App.) i. [3160 C7> 


JOINTUEE. 

9. A jointress had her own part of the 
mairiage settlement in her custody, and be- 
came possessed of her husband’s as his 
executrix; on motion, she was oideied to 
produce Jt to the cleik in court, but not to 
deliver it up, thrit being tbe very end of the 
bill. Aston V. Aston, 3 Atk. 302. * 

A * . . ’ (4). 

A jointress or purchaser ought to produce 
their deed, to see if the lands they claim are 
comprised therein. Jh* 


JUDGMENT. 

10 . testator devised a mortgage 

debt of 10,000^:. secured on estates of H. m 
Irmand, and it appeared that the mortgage 
debt was 6,7817. only, but that H. also owed 

judgment.— 

Held, that if the judgment were registered 
against the estates under 13 & 14 Yict. c 29 
^ 7 ’ Muded in the bequest! 

Baxleij v. Puxky, 1 N. E. 509 ; 8 L. T., N S 

[3177 (1) ** 

11* An insolvent (under 7 Geo. 4, c. 57) 
assigns all present and future pioperty to 
assignees, and executes a warrant of attorney 
to enter up judgment, which is not done 
pie insolvent died, being entitled to certain 
le«geholds; on bill filed by his representative: 

Held, that the judgment not having been 
entered up, tbe plaintiff, and not tbe asfignees, 

Iff® V. Merges, 3 W. E 

94 ; 3 Brew. 74 ; 24 L. J., Cb , 45 ! 

^ , [3178 (10). 

12. Bond and judgment assigned, interest 
must be calculated to the date of the report 
so as not to exceed the penalty. Sharm v! 
ScarhoTough {Bari), 3 Ves, 557. 

T . . Av *[3192(16). 

to. interest on the amount recovered was 
granted only from the date of the decree, as 
the biE obtained no prayer for damages. 
Harvey v. Beohmth, 4 Nr K. 90. “ 

li wn, . . [3192(16). 

14. Mfhere an inquiry was directed to be 
made m chmbers as to the amount of 

'’La.uii., ....... . 'T'"F 7 F%r 
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LANDLORB AND TENANT, 


by the judge and the Conrt of Appeal, in- 
terest t>ii the amount was directed to be paid 
from the date of the certificate. Brewer v. 
Jorle, 46 L. T. 289. [3192 (16). 

L Under 1 & 2 Viet, c. 110, a judgment is 
a secuiity upon land as if the debtor had by 
writing agreed to charge his lands, independent 
of the intention of the parties. Semdle, before 
1 & 2 Tict., c. 110, a judgment creditor by 
eleqU could get possession of lands and the 
debtor could not withdraw them, but a 
judgment ^-^as not properly a security upon 
land. Bond v, Bell^ 6 W. B. 163 ; 26 L. J 
Ch., 233 ; 3 Jur., N. S , 1290. [3200 (12). 

2. On a petition, under the 27 & 28 Vict., 

c. 112, for the sale of the lands of a judgment- 
debtoi, it was prayed that “all such inqiiiiies 
and accounts might be directed to be made 
and taken as to the nature and paiticulars of 
the debtor’s inteiest in such lands, and her 
title thereto, as might appear to be necessary 
and proper,” etc. : —Ordered, that these general 
accounts and inquiries be omitted, and those 
only retained which were specifically asked 
for, Bxp. Clarlt, 6 NT. B 335. [8217 (2). 

3. Under 23 & 24 Vict., c. 38, judgment 

debts not legistered as lequired by 1 & 2 
Vict,, c. 110 and subsequent Acts have no 
priority in the administration of assets o\er 
simple contract debts. The rule is the same 
with regard to a County Oouit judgment. 
WaUer V. 3 N, B. 413, [3234 (10). 


LANDLORD AND TENANT. 

4, Bill for specific performance dismissed 
with costs, where the agreement had been 
procured by the plaintiff under circumstances 
of great suspicion. A., B., and C., being 
jointly interested in certain property, A. con- 
tracts* with B. to take a lease ot the whole of 
it : and the contract expresses that B. is to be 
bound by the contract, only so far as it is to 
be performed by him; but that A. is to be 
answerable to B., even for what is to be done 
by 0.: — Hold, that B. will not be precluded 
from enforcing the contract against A, by 
the circumstance that 0. has taken i^roceed- 
ings in a court of equity, which deprive A. of 
that possession and enjoyment of the property, 
the subject of the contract, which it was the 
purport of the contract to give him : nor by 
the circumstance that B., A. having declared 
his resolution not to perform the agreement, 
has supported 0. in some of the applications 
which he has made, tending to inteifere with 
A3s enjoyment and possession of the property. 
— -> V, Ogde% 5 3u. J., Ch., 104. [3283 (1>. 

5. A, B. offered in writing to grant a lease 
of a coal mine upon certain terms. C. B. 
verbally accepted the offer, A draft lease was 
eent to him, and returned with the approval 
of C, B.’s solicitor. 0. B. laid out money in 
driving shafts towards the coal mine through 
the adjoining property. Before any lease was 
executed, and something more than a month 
after the return of the draft lease, A, B, died 
Held, that the parol acceptance of the written 

I jcitoM the lessor, coupled tirith the subsequent 

I toti the lifetime of A. B., entitled 0. B. to 


specific performance of the agreement from 
the repiesentatives of A. B. Beneoke v. Chad- 
wielte, 4 W. B. 687. [S297 (IS). 

6. Agreement to grant a lease for twenty- 
one yeais of a house in H, Place, according to 
proposals, by which it was stipulated, that the 
lease should contain a covenant by the lessor 
not to let land near H. Place for the purpose 
of making or burning bricks; and that the 
lease should be in the form of one to be 
inspected at the office of the lessor’s solicitor. 
The form of lease referred to contained a 
covenant by the lessor not to let land near 
H Place, for the purpose of making or burning 
bricks, during the term of twenty-one years, 
if the lessor should so long live ; and it turned 
out, on inspection of the abstract of the lessor’s 
title, that the lessor was only tenant for life of 
land near H. Place, and unable to bind his 
successors in the ownership by the covenant 
not to let : — ^Held, on exception to the Master’s 
report (finding in favour of the plaintiff’s title 
to grant the lease in a suit by the lessor for 
specific performance), that this fact, under 
all the circumstances of the case, formed no 
ground for resisting the performance of the 
contract. Dawes v. BettSi 12 Jur. 709. 

[3302 (8). 

Senhle, that the objection was not one 
which could be rightly taken on a reference to 
the Master as to title, Ib. 

The plaintiff was tenant for life in possession, 
with power of leasing, of certain premises, 
subject to a mortgage charge in trustees. The 
trusts of the mortgage were for the plaintiff 
and wife, for their respective lives, with re- 
mainder to their unborn children. To enable 
the plaintiff to giant a lease of a portion of 
the property in mortgage, the trustees and the 
plaintiff and the wife (as cestids que irmtent) 
joined in releasing that poition from the mort- 
gage ; and the plaintiff thereupon agreed to 
grant a beneficial lease, under the power, of 
such poition to the defendant. Upon an 
objection being taken, in a suit for specific 
performance, to the title to grant a lease, on 
the giound that the release of the mortgage 
would be inoperative as against the wife and 
ulterior cesttcis que trustenti — Held, that 
whether this was or was not a breach of trust 
on the part of the trustees (there being no 
legal title by which the position of the lessee 
could he affected), a court of equity would, 
under no circumstances, interfere with the 
title of the lessee, and that, therefore, the 
objection could not be supported. 

7. B. 3308, after par. (3), add reference S. O. 
nom. Thorpe v* Milligan^ 5 W, B. 336. 

8. The lessee of a house in the Btrand 
contracted to grant an underlease to the 
defendant. The lease contained a covenant 
not to exercise any obnoxious trade. In the 
absence of evidence of express notice of the 
covenant; — Held, that notice of the existence 
of the lease did not imply notice of the con- 
tents of the lease, except of usual covenants; 
and that the covenant in restraint of trade 
was not a usual covenant. WUhrahmim v. 

W,B.281. [83(^(4t). 

M^eeutim of Cownterpart^ 9, In the 
absence of any stipulation to that effedt, the 
lessor is not entitled to insist Upon witneming 
; by himself or his agent the execution of %e 
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LAND EEGISTEY— LANDS OLAITSES ACT. 


[Adbenda. 

permission to complete the bridge, the right 
to insist npon its removal, and agreeing to 
pay 0. B* the yearly rent of 20L for the con- 
cession, and 500^. on failure to remove the 
bridge after notice. C. B. subsequently dis- 
covers that the title to the foreshore upon 
which the bridge is built is claimed by the 
Crown-— a circumstance in the knowledge of 
A, B. in Januaiy 1852— obtains a lease of the 
soil from the Grown, but continues to# pay 
rent to both A. B. and the Crown Upon 
notice from A, B. to remove the^ bridge, and 
action brought for the 500/. penalty accruing 
from nonoompliance, C. B files a hill against 
A. B. to set aside the deed of January 1852, 
for an account of the rent paid, andm restraint 
of the action: — Held, upon demurrer, that 
C. B. being in possession either undef the 
original lease or the deed of 1852, could not 
set aside that contract without also giving up 
possession j and that in order to retain posses- 
sion, he could not set up the adverse title of 
the Crown, The bill containing no offer to 
restore the property to A. B, demurrer 
allowed. WiUoiighhj v. Chmiberlame, 5 W. B. 
328. [3377 (9). 


counterpart of the lease by the lessee ; and in 
a suit by the lessee to enforce specific per- 
formance of the agreement for a lease, the 
lessor ordered to pay the costs of the suit 
occasioned by his refusal to execute the lease, 
unless the execution of the counterpart was 
attested by his agent. Borradmle v Smart, 
5 W E. 270. [3311 (1). 

L Agreement for lease of factory, with 
engines, gas-house'’, and appurtenants, to 
contain usual covenants —Held, that the lease 
pioperly added the words **gas works,” though 
the retoits and other gas works had been 
erected by the tenant when in occupation 
before the agreement. Thorpe v. MilVujan, 5 
W E. 386. [3314 (3). 

2. Under a covenant to renew a lease, 

there being no clause of i e-entry the lessor 
cannot refuse to renew upon the ground of 
breach of covenant unless there has been a 
gross breach. Semhle, the breach must not 
only be gross but wilful, Mai^e v. B%rqe%, 5 
W.*E. 585. [3325 (il). 

3, The Court refuses to relieve lessees 
against the legal consequences of breaches 
of covenant as well in cases which rest in 
contract, as where the legal relation between 
the parties is fully established, Gregory v. 

^ Hare 683 j 16 Jur. 304. 

[3337 (5). 

neither in cases of accidental neglect to 
perform the covenants to repair, nor m case 
of wilful or obstinate breaches of such 
covenafits, will the Court relieve the tenant 
against the consequences of the breach. Xh 

A tenant is not absolved from the per- 
formance of the covenants of his lease by a 
notice to quit; such notice ought lathcr to be 
regarded as a notice to be more vigilant in 
the perfoi mance of the cm cn int. Tb, 

The fact of there being no personal repre- 
sentative of a lessee on whom the duty of 
performing the covenants of the lease has 
devolved, cannot be set up against the land- 
lord. Ih 

It must be a strong case of equity created 
by a landlord against himself to contiol his 
legsj light. i5. 

Covenants to repair after notice considered 
as distinct covenants. 9 Hare 690; 16 
Jur. 304. 

4 A lessee of land covenanted to build 
thereon two houses, with the approbation and 
under the inspection of the lessor’s suriteyor, 
and to expend in such building 400/. With 
the surveyor’s approbation he built five houses 
on the land, no two of which weie worth so 
much as 400/., though all together were worth 
much more; — Held, that the covenant was 
substantially performed, and that there w^as 
no objection, on the ground of the deviation 
from its terms, under the circumstances, to 
the lessor’s title. Mem v, Bentley, 16 Jur, 
1109 ; 21 B, J., Oh , 760, [^354 (3). 

. B. A. B. leases to G. B. the T. ferry and all 
the rights of shore thereunto appertaining, 
with a covenant by A. B. not to erect any 
building upon the ferry or landing place 
without the consent in writing of A. B. 0. B., 
upon obtaining verbal permission from .A. B., 
commenced building a bridge upon the fore- 
shore; and subsequently, in January 1852, 
executes a dead tendered to him bv^A. B.’s 
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6. Mode of obtaining the opinion of the 
Court under the 17th and 134tb sections of 
the 25 & 26 Vick, c. 63. Amn,. 5 H, E. 230. 

[3380 (6). 
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7. The Court will not take into conSidera- 

tion the pos' ibility of a public company here- 
after obtaining extended pailiamentary powers. 
Great Western Bailway Co. v. 3feiropoUta7i 
Bailway , 1 N. E. 551. [3382 (2). 

8. On an application for a mandamus 

against a railway company, by a landowner, 
over whose land the line was authorised 
to be made, but to whom no notice had been 
given by the company requiting his land, 
to complete the lino, and to purchase the 
necessary land for that purpose Held, that 
it was no answer to the lule, that the pre- 
scribed period for the compulsory purchase 
of the necessary land had neaily expired, 
if there was still a period during which the 
company might take the requisite initiatqry 
steps. Beg^ v. Torh, JVeweastle, 4' Berwim 
Bailway ^ Co., 6 Eail. Ca. 648. S. F, Beg. 
Lancmhire ^ Torhhire Bailway Co., 6 Eail. 
Ca. 654. [3385 (5). 

SemUe, the obtaining a private Act 
Barliamcnt enabling parties to execute railway 
works, creates an obligation on the parties to 
complete them. Ih. 

9. The 8 Viet., c. 18, s, 123, enacts, “that 
the powers of the promoters of the undertak- 
ing for the compulsory purchase qr taking 
of land, for the purposes of the special Act, 
shall not be exercised after the expiration of 
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who, having within the prescriled period j 
received %/ notice that his land was required 
by the promoters, and having within that 
peiiod regulaily served them with a notice 
that he required the amount of compensation 
to be detei mined by a jury, and, wishing to 
complete the sale of his land, applies for a 
mandamus to compel the company to issue a 
wairant for summoning a jury ; that, in such 
case, *he powers that the landowner wished 
to he exeicised, were not “powers of the 
promoteis of'^he undei taking for the com- 
pulfcoiy puichase or taking of land” within 
the above section Fer/. v Birmingham 4' 
Oxford Jimct mi Bailmag Co, 6 Eail Ca 628 

[3385 (5) 

1. The owmer of houses, which weie liable 
to be taken for making a railway under an 
Act of Parliament, lecoived notice under the 
18th section of the 8 Yict, c. 18, from the 
promoters, that they would he required for 
the railway, and the company demanded the 
particulars of his interest theiein, and stated 
their willingness to purchase. The particulars 
were furnished by the landowner, and 4,5007. 
was claimed as compensation for taking the 
property, and he required payment theieof, 
or that a warrant should be issued by the 
company to summon a jury to as^^ess the 
amount. The company took no further step 
in the matter: — Held, that the landowner 
could not maintain an action to recover the 
4,6007. JB%iTh 111 sham v. Birmingham <5* Oxford 
Junction Mailway Co,, 6 Eail. Ca. 600 

[3388 (7). 

2. A railway company were empoweied to 
take land for the purposes of their Acts : — 
Held, that the Court would not go beyond 
the affidavit ot the engineer of the company, 
which stated the specific purposes for which 
the land was wanted. Mower v. Ifnsprati, 
Mower v. Mrowd, Flamer v. Bon don, Bnghton, 
# South Coast Hallway Co., 6 N. E 200. 

[3395 (1). 

3. A railway company empowered by Act 
of Parliament to construct “ a railway and 
works,” within certain limits as to space and 
time, is authoiised under the 16th section of 
the Eailway Clauses Consolidation Act, within 
such limits, without the consent of the owner, 
to take land tor the purpose of constructing 
the various works mentioned in that section, 
although the line be opened, and the works 
be not necessary, but only convenient for the 
purposes of the line. Sadd v. Maldon, Witliem, 
^ Braintree Mailway Co., 6 Kail. Ca. 779. 

[3395 (5). 

4. The words “ lands which shall have been 

taken for or inimiously aifected by the execu- 
tion of the woiks,” in the 68th section ot the 
Lands Clauses Consolidation Act (8 Viet., c. 18), 
include such lands only as are actually taken 
or actually affected by the wmrks Bmhm^ 
slime y. Birmingham Oxford Junction 
Maflway Co., 6 BaiL Ca. 600, [3408 (3). 
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6, A railway company must pay the costs 

of a motion to dissolve an iniunctioii obtained 
against them from their having failed to 
comply with the provisions of the Lands 
Clauses Act. Plaintiff at liberty to make 
application to the Court for the purpose of 
disposing of the suit in which the injunction 
has been obtained, and the costs of it. Wood- 
ward V. Eastern Counties Mailmay Co., 3 W. E. 
330. [8435 (2). 

7. Purchase money which ought under the 
Lands Clau^-es Act to have been paid into 
court, having been paid to the tenant in tail 
of the land, was on his petition oidered to 
be invested. Me London, Bnghton, 4’ South 
Coast Mailway Co , Exjg Aherqaeenny {Earl'S, 

, 4W. E. 315. ' [3436 (4). 

8 Whether the Court can order the invest- 
ment in East India Stock of money paid into 
court undei the Lands Clauses Act 1845, 
gnmie Me B/iscoe, 4 N E 311. [3440 (7). 

I 9. Upon a petition for payment of the 
I dividends of stock repiesenting money paid 
I in by a railway company, for glebe land, to 
the dean and chapter for the time being:-— 
Held, that the dividends must accumulate. 
Exg? Battle (Bean), 1 W. E. 271. 

[3441 (12). 

10 Upon a petition for investment and 
payment of dividends of puichase money for 
chanty lands paid into court under the Lands 
Clauses Act, payment ot dividends ordered 
to the rector for the time being, he being a 
perpetual trustee of the chaiitv. Me Bave- 
nanfs Charity, 2 W. E. 1. [3441 (12), 

11. Lands belonging to a see, and held on 
lease, are taken under an Act, and the money 
paid into court. The sum being under 1507., 
a petition is presented praying payment of 
the dividends to the bishop and his successors. 
Application refused. Me Bath mid Wells 
(BiJiop), 2 W. R. I. [3441 (12). 

12 Where real estate of a college, subject 
to a lease, was taken by the Commissioners of 
Public Works, and the purchase money paid 
into court * — Held, that during the continuance 
of the lease, the college was entitled only to 
so much of the dividends as was equal to the 
rent, and that the rest of the dividends must 
be accumulated until the determination of 
the lease. Exp. Merton College ( Warden), 1 
K. R. 176. [3441 (12). 

13. On a petition for payment into court 
of the difference between the sum deposited 
in the bank under s. 85, and the whole of 
the puichase money ultimately agreed upon, 
and for investment and payment of dividends 
of the whole to the tenant for life The Court 
made the order. Exp. London, Tilhury, # 
Southend Mallway Co., 1 W. E. 533, 

[3443 (9). 

14. Eorm of order which has been settled 
for the re-investment in lands of purchase 
money paid for the lands of incapacitated pet* 
sons, etc., sold to railway companies or ethet* 
wise, and paid into court under the Lsgnde 
Clauses Consolidation Act and similar staltllies, 
Mem, 10 Hare (App.) xxxvi. [8447 (5). 

15. On petition for re-investment of 
money paid into court, and arising tmm settled 
lands bought under legislatiye •^pet^fers* the 

I Court, in the first instance, only approves df 
[ the propriety of the proposed investment, and 
reserves the directiowas to the 
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of the purchase until the ceitificate of a 
comeyancing counsel is obtained approving 
of the title. He Martm's Hstate, 17 *3 nr. SO ; 
n L J.» €h , 248. [3447 (5). 

1 The Court will not sanction a pm chase 
of lands upon a suiveyofs opinion as to their 
value The facts themselves must be pioved, 
and then the Court will form its own con- 
clusions. He iLinscT/t 1 N. B. 303. 

[3447 (6). 

2. The tenant for life of certain settled 
estates, part of which had been purchased in 
1819 by a railway company under the Lands 
Clauses Consolidation Act 1845, and which 
estates were subject to several moitgages, 
some created previously and some subsequently 
to the date of such purchase, applied by pe- 
tition to have the purchase money, which had 
been paid into court, re-invested in land.-— 
Held, that the Court had jurisdiction under 
the Act to order the purchase money of the 
lands in question to be le-mvested in lands to 
be conveyed to the uses of the settlement, 
and to be subject to the existing moxtgages; 
and that all the incumbrancers were entitled 
to notice of such re-investment ; and that the | 
railway company was liable to the entire costs I 
and expenses of and incidental to the same. 
Whether a company has waived the right to 
pay off a mortgage under the 113th section, 
by neglecting to resist the usual .order for 
investment or the purchase money in consols 
and payment of dividends to the tenant for 
life, qmre» He Mmtern Counties Hmhvay 
Co., Peyton's SettlemenU 4 W. B. 380, 

[8446 (9). 

3. Money paid into court by a railw^ay 

company— paid out and invested in the en- 
franchisement of copyholds under the 4 Sc 5 
Viet., c. 35. He Ebtati, 1 W. R, 32, 

1.3447 (12; 

4. Where leaseholds are taken by a railway 

company, and the purchase money is paid 
into court under the Lands Clauses Act, the 
Court will sanction the investment oi such 
purchase money in the purchase of a reveision 
In fee of other leaseholds. He Hrashef^ Trust, 
6W, B. 406. [3448(3). 

5. Under a local Act, containing a jewer 

to lay out money in land, and iox lepairs in 
the same terms as the Lands Clauses Act, 
ss. 60 to 80, a petition is presented to allow 
a sum to re-build a faimhouse, Cider made 
on the authoiitj of Exj). Sham, He Wiyan 
Ciehe Aet, 4 Y. & Coll. 506; 10 L. J., N b., 
Uxch., 92 ; 3 W. B. 41. See also Subdivision 
Improvements, p 3451. [3448 (9). 

6 Tenant for life allowed to receiv e a sum 
of paid into court in respect of a poition 
of the estate purchased by a lailway company, 
upon lier undertaking to apply the money 
towards payment of the expenses of building 
certain cottages upon the estate and to make 
up the dehciency (80?.) herself. He Wrlqhfs 
Homed Estates, 6 W. A 718. [3452 (1), 

7. Where money has been paid into court 
, in respect of lands taken by the company from 
under disability, and, with the excep- 
tion of a small surplus, has been afterwards 
Idd out hr the purchase of lands to be settled 
.to the same uses, if such surplus is under 20?., 
the Court will allow it to be paid to the tenant 
otherwllevi 

X, CH ml. . . • , , W ; 
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8. Where a sum paid into the bank, under 

the Lands Clauses Act, was aboft to be 
1 educed by an investment in land to less than 
70? , the residue was ordered to be paid out to 
trustees nominated under the 71st section. 
He Kinsey, I N. R. 303. [3453 (9). 

9. A_ petition under the Lands Clauses 
Consolidation Act 1845, s. 69, for the applica- 
tion m the purchase of land of the purchase 
money paid in respect of chanty lanch taken 
by a company, will be entertained without the 
ceitificate of the Ghaiity ComnHssioners. He 
Che shunt College, 3 W. R. 638; 1 Jur, K. S., 
995 See also as to Consent of Chanty Com- 
mission eu, Charity, II. iii. [3460 (B). 

10 Ceitain pioperty being taken by the 
Commissioners of Woods and Forests under 
the Metropolitan Building Act, on a petition 
foi payment of the dividends ot the proceeds 
in court to a tenant for life*— Held, that 
service upon the Commissioners w as unneces- 
sary. He England's Estate, 1 W. R. 139. 

[3460 (8). 

11. Purchase money of land taken by a 
company paid out without service on *tlie 
cestms gue tnistent ; the trustees for sale, after 
the death of a tenant for life, adopting the 
purchase. He East, 2 W, B. 111. 

[3460 (8). 

12. A petition by a railway company for 

investment of money paid into* court by them, 
under the provisions of the 85th section of the 
Lands Clauses Consolidation Act 1845, need 
not be served upon the landowner, for whose 
security the money was deposited, 
Carmarthen Cardigan Hailmay Co., 2 
H. R. 515. [8460 (8). 

13. Order made on a petition by a rector 
for the investment of the money arising from 
the sale to a railway company of a part of the 
lectoiy lands. Pending the proceedings in 
the Masters office, the rector died. The new 
lector consenting that the proceedings should 
go on, no supplemental older nocessaiy. 
Semhle. Exp. Lia {Hector'), 21 L. J , Ch., 776. 

[3460 (8). 

14. Semhle, whore purchase money has been 

paid into court, it is not necessaiy for the 
person in possession as owner to serve any 
other person than the company with the 
petition for investment. He Bternfs Estate, 
3 W. R. 561, [3460 (8). 

15. Where a tenant for life applies to the 

Couit tor investment and payment to him of 
the dividends of moneys paid in under the 
Lands Clauses Consolidation Act, he must 
make an affidavit that no other person is 
entitled thereto. He Mtlne^ Estate, 1 H. B. 
516. [8461 (12). 

16. Land belonging to a vicarage was taken 
by a lailway company, and the purchase 
money paid into court to the account of the 
vicar. On a petition by the vicar stating an 
agi cement to pm chase land particularly iqem 
tioned in the agTeement, and that the title 
had been approved of by a barrister, %h(t 
the title deeds had been examined 

correct, and praying for a oohy^feeAaiid 
payment of the money out of c^®,^WWiout 
a reference to the Master, the hpade tie 
order. Ezp, East Eerehm (f^dr% 21 L X, 

17. The Court will direct 

f i 2 a , I k li' I ^ f 1 ^ i 
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re-investment, and as to title, and for the 
completion of the purchase hj payment to the 
vendors, and for taxation and payment of 
costs. DmkUt 16 Jnr. 511. 

[8463 (11). 

After the Master has approved of the 
title and settled the conveyance, the matter 
must come again to the Court for approval 
and further directions. Ih 

t. A railway company pay purchase money 
into court under the Lands Clauses Consolida- 
tion Act, and a person absolutely entitled to 
a portion of the fund, under 300L in value, 
petitions for payment out of such part, and 
asks costs against the company ; the company 
resisting the payment of the costs on the 
ground that the application ought to have 
been made in chambers : — Held, that the ap- 
plication was rightly made by petition of 
which the company must pay the costs. But 
see R. 2 (7) of Ord. LV. of the Buies of the 
Supreme Court 1883. Me ClarMs Devisees, 6 
W. R. 812. [3463 (4). 

2. Lands are purchased by a railway com- 

pany and the money paid into court, and 
invested under an Act passed previously to 
the passing of the Lands Clauses Act, after 
the passing of which the company is amal- 
gamated with others, which Amalgamation 
Acts incorporated the Lands Clauses Act. On 
a petition for payment out of court of the 
purchase money to the party entitled, and for 
payment of the costs of such petition by the 
company: — ^Held, that the company was not 
bound to pay the costs. Me ]Sfeac7ielVs Trusts, 
3 W. R. 634. See also Subdivision, XVI. i., 
page 3484, [3464 (9). 

3. A petition, under the Trustee Act 1850, 

stated that A. had mortgaged lands to B. in 
fee j that B. had died, having by his will 
devised his lands to infants, and appointed 
0. his executor; that a contract had been 
entered into by C. with a railway company 
for a sale of a part of the lands at a certain 
price, and that, for the purpose of carrying 
out the contract, it was necessary to get in 
the legal estate. The petition prayed that 
the legal estate might be vested in C,, and 
that the railway company might pay the costs 
of the petition. The railway appeared at the 
hearing, but objected to pay the costs ‘.—Held, 
that the Court had no jurisdiction to make 
any order either in favour of, or against, the 
company. Me Meei Devisees, 21 L. J., Ch., 
687. [3465 (6). 

4. Land having been taken by a railway 

company from the transferee of a deceased 
mortgagee whose heir at law could not be 
discovered:— Held, that the company were 
bound to pay the costs of a petition by the 
vendor, for the appointment of a person to 
convey to the company in the place of the 
heir at law of the deceased mortgagee. Me 
Mmh^s Mstate, 4 W. B. 111. [3465 (6). 

5. “ A/^ tenant for life of certain leaseholds, 
^ part of which are taken by a railway company. 

The compensation money is paid into court, 
and afterwards invested, and the dividends 
nkdered to be paid to A. for life. The lease 
ppires in the lifelame of A, Held, that A. 
...is entitled to the whole of the compensatioti 
, money and the dividends thereon. Costs of all 
1 of the fend. Me Quefori^ WoreeU&t, 


% WolverJiampton Mailwmj Co,, Me JSeaufofsi 
Imsts, 1 W. R. 14. [8466 (10). 

6. Money has been paid into court under 
the Lands Clauses Act in respect of land 
purchased by a railway company. The tenant 
for life, who is plaintiff in a suit instituted 
for the purpose of raising certain legacies and 
charges upon the estate by sale of a portion 
thereof, petitions that the money be trans- 
ferred to the credit of the cause to meet pro 
tanto the charges* — Held, that the company* 
were bound to pay the costs of the petition 
only, and not the costs of the defendants to 
the suit interested in the charges who had 
been served and appeared upon the petition. 

Me FieMs Estate, 3 W. R. 327. [3467 (9). 

7. H, by will, gave his personalty to Hs 
wife, and all his real estate by descrijption for 
the maintenance of heiself and his three 
children, until his son G. attained twenty-on% 
when he gave him certain portions of the 
pioperty charged with an allowance to Ms 
(testators) wife ; to his son H., when twenty- 
one, certain portions on the same condition j 
and to his daughter E., at twenty-one, certam 
portions ; as to some to the wife for life, and 
at her decease to the daughter absolutely. 

If G. died without issue, then H. to possese 
the property ; and if H. died before G. without 
issue, then G. to have H.’s property. If 
died without issue, her property to be equally 
divided between her biothers or the survivor | 
but if she survived them and they left no issu% 
then she to have all the property. But if th© ** 
wife survived all the children, to her for i,; 

; lemainder to his (the testator’s) neph^iye'^^l^lll 
nieces equally. If there should be i r 

born child which survived G* an4 
leaving no issue, the whole to such 
if such child died without issue, to tl^sl 
for life, as if there had been OlAyi i; 

children. Testator left four oMl^rfem Jtef ..L 
after-born, and nephews and nieces. G, ^ a 

an infant and unmarried ; and on petiti^As ^ 
H. to have ceitain money paid into court a 
railway company, paid out to him, ordered 
accordingly; and held, that the wife took a .4 
life estate until eldest son attained ^twenty- 
one, and that there were three estates ^ Ml 5 
successively, and H. was now tenant 

I The after-born child presented a 
petition, which was dismissed witii 
against the company ; but the cost^ ^ 

daughter and H. appearing separately 
not costs occasioned by adverse 
Me SMs Estate, 2 W. R. 108. [8479 p f 

8. Land devised in trust for sale in ,an 
administration suit, is taken by a railMy 
company, and the purchase money | 3 aid’‘iSf| 
court under the Lands Clauses Act. Hpoh k • 
petition by a mortgagee of the land, entjttlod,| 
to one-tenth of the proceeds of sale, for 
transfer of the fund in Court from the account 
of the company to the credit of the cause :t- 
Held, that it was a payment out within the 
meaning of the Act, but that the company 

not liable to pay the costs of the parties to 
the suit appearing separately, inasmuch m 
th^ should have been made copetitionei*®- 
The trustees and the petitioners were entitled, 
however, to appear and have their costs against 
the company^ but the costs of the other parties, 
must be costs in the <^use. Mellin^ v, Bird. 
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1 W. E* 219? PaUen v. &atf% 1 W. E. 219? 
22 li. Ch„ 599 ? ir 3m. 155. [3474 (1). 

1. The diviflends arising from the purchase 

money of lands purchased by a railway com- 
pany from the trustees of a school, had been 
ordered to be paid to the then trustees; 
subsequently new trustees were appointed. 
On a petition for payment of the dividends to 
the new trustees, no order was made upon the 
company for payment of costs. Me A w denshaw 
School, 1 N. B. 255. [3475 (6 

2. Where lands settled in the same manner 

have been purchased by different railway com- 
panies, and the purchase moneys paid into 
court and invested, and the tenant for life 
afterwards dies, the orders directing payment 
of the dividends of the several funds to the 
person next entitled may all be obtained upon 
the same petition ; and the railway compani"«! 
will not in future be required to pay the costs 
of more than one petition. The point being 
a now one, the petitioner was not deprived ot 
his additirnal costs out of pocket. Me Brake's 
{lofi) Estate, 1 H. E, 668. [3475 (6). 

S. Costs of a petition for payment of divi- 
dends on interim investment must be paid by 
the company, although the petition was ren- 
dered necessary by a defective order on a 
former petition, such order having been made 
in the presence of tbe company. Me Goe's 
mate, 3 W. E. J 19. [8475 (6). 

4. Where land is purchased of a party 
seised m fee, by a raikay company, and the 
money paid into court, and he dies leaving his 
real estate charged with legacies, upon the 
usual petition for piyment out of couit the 
costs of the h'gatees must be paid by the 
petiiiomis, BvjK Oxford Sf* Mur/h?/ 

(\h, Me Turner, 2 W. E. 4il. ' [3i77 (8), ' 

5. The Commissioners of Sew'U's for the 

purposes of their Act took lands b<. longing to 
a charity, and provitled other lands in sub- 
stitution I-— Held, that the diaritv was entitled 
to its costs of the enrolment, under the Statute 
of Mortmain, of the conveyance of the sub- 
stituted lands. Semhle, the conveyance would 
im yoid unless enrolled. Exp. Christ s Hospital 
(Gmmors), 4 N. K. 14. [3479 (1). 

6. By a railway Act a company was <.m- 

poweml to take lands belonging to a vicarage; 
and it was dtelaxed that the punhase money 
should be paid into court, and that, on a 
petition by the vicar and patron, and with the 
consent of the ordinary of the diocese, it might 
be laid out in the purchase of other lands. " A 
purchase Wris made accordingly Held, that 
the bishop was entitled to be paid by the 
company, not only the costs of his attendance 
in the MUsti‘r’s oifice, but also of his appear- 
ances on the petition^ to the Court for a 
refemneo and coniirmation of The Master’s 
report, Exp. Creech St. Michael ( Vicar), 21 
hf 34, Ch., 6T7. [3479 (1). 

. , , 7^* Bailway purchase money being paid into 

_ ' , ' oouit under the Lands Clauses Act, charity 

; ‘ V f contracted for as an investment, the 

' , ' ' ; : , reference is made, and, a petition under 

. ■/ ' . Eomiliy’s Act being necessary, the 

^ i ^caey agrees with the charity 

i ^ to j^y.fchose oostsb anA m a lietition 
’"he jpurchase,' asks lor such cosiss 
company Held^ 
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Morth Staffordshire Mallway, 2 W. B. 321 , 

2 Eq. Eep. 327. [3479 (1). 

8. Where money has been paid into court 

under the Lands Clauses Act, and is afterwards 
invested, together with a larger sum of money, 
in the purchase of land held under one title, the 
company must pay all costs except the extra 
stamp duty on the surplus monev. Exp, 
Carlisle QFayor), 1 W, E. 103. [3480 (4). 

9. Where two estates, settled upon dftferent 

trusts, were Jointly charged with certain in- 
cumbrances, and such incumbi^noes were, by 
arrangement between the two tenants for life, 
paid off by them out of their private moneys 
in certain proportions, and part of one of such 
estates was taken by a railway company for 
the purposes of their Act, and the purchase 
money paid into court Held, upon petition 
by the tenant for life of the land taken by the 
company, for payment to him out of the fund 
in ^ court of the amount of the incumbrance 
paid off by him, and for the investment of tie 
residue of the fund, that the company was 
liable for the costs of the appearance of the 
persons interested in remainrler expectant on 
the life estate of such tenant for life. Me 
Furaess Maihmy Co., Me Momnt'y, 3 K. E 
287. [3481 (11). 

10. The 9 & 10 Viet., c. 39 (The Chelsea 
Bridge Act), empowers certain Commissioners 
to take land for the purposes of the Act, and, 
in the case of land held on trust, or belonging 
to persons under disability, directs the pur- 
ohafc.e money to be paid into court, and 
subsequently, on the petition of the persons 
interested, to be invested in the purchase of 
substituted land, or in other specified ways. 
The Act provides that, wherever it shall be 
necc^b^^y to pay the purchase money into 
court, the Couit may order the expenses of all 
pmchascs from time to time to be made in 
pursuance of the Act, or so much as it shall 
deem reasonable, to be i)aid by the Commis- 
sioners Held (following Me Stracima's 
Estate, 9 Haie 185), that these words do not 
authorise the Court to order the Commissioners 
to pay the costs of the sale or conveyance to 
them. But, inasmuch as the Act was jtas-^od 
after the Lands Clauses Consolidation Act 
1845:— Held, that the 82nd section of the 
latter Act, not being excepted from or incon- 
sistent with the provisions of the former, 
must be considered as part of it, and that 
therefore Ihe Commissioners were rightlv 
ordered to nay these costs. Me Cherry 
(10^ W. E. 305) explained. Me Westmimtir 
Brldffe Acts, Exp. St Sepulelm’s 

3 K, B. 594. [8485 (10), b 

IL Whore lands which were subject to % 

lease were taken for the purposes of t? 
pany, and the purchase money in respect #1 
such leasehold interest was invested undOr the 
Lands Glauses Act, the company was ordered 
to pay the costs of the half-yearly sales :,ot 
stock for the purposes of distribution- Me 
Zonfs Estate, 1 W.B. 226^ [3^p6> 

12. The Court has no Jurisdiotioiiy except by 
express enactment, to make a company pay 
the costs of a petition for payment out to 
persons becoming absolutely entitled of moneys 
paid into the Court of OhaUhery, or the Court 
of Exchequer, in re 0 pel^>?^^|jpidi 'taken by the 
company from owners und^^disability. Exp, 
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LEGACY. 


JSceledastical Gmnmimomn for JEnqland^ 5 
N. B. ^3. [S486 (10). 

1, Upon petition for payment out of court 
of money paid in pursuant to an award in 
respect of land taken by a railway company, 
to a portion of which land the petitioners 
subsequently to the arbitration discovered that 
they were not entitled, an apportionment 
under the Lands Clauses Act (1845), s. Y8, was 
directed by the Court, the petitioners paying 
the costs occasioned by such apportionment. 
Re Alstofi^s mate, 5 W. E. 189. [3486 (10). 

2, On a reference to arbitration under the 

Lands Clauses Consolidation Act, 8 Viet., c. 18, 
the arbitrators or umpire have no power, in the 
first instance, to determine anything but the 
amount of compensation payable by the pro- 
moters ; but as soon as that is determined 
under s, 34, the costs may he subsequently 
taxed and settled by a separate instrument, 
and they need not be incorporated in the 
award. The settlement of the costs need not 
be within three months after the time of the 
reference. The 34th section directs the 
arbitrators, not the umpire, to settle the 
costs: —Held, that the term the arbitrators” 
means the peisons who make the award, either 
as arbitrators or umpires. Gould v. Stafford- 
shire Potteries Waterworhs Co,, 6 Bail Ca. 
668. [3489 (2).^ 

3, Eailway purchase money invested in 

1844, and asked to be paid out by trustees 
of a settlement to mortgagees on the property, 
and that the company might pay brokerage 
both of investment and selling out, as well 
as costs of tenant for life, and mortgagees 
appearing separately : — Held, that the invest- 
ment being made liefore the recent rule of 
deducting brokerage m^de no difterence, but 
it would be payable by the company, except 
in this case there had been no taxation of 
costs of investment, and therefore the com- 
pany were only liable to brokerage, on selling 
out j and that mortgagees and tenants for life 
had a right to axrpear separately and have 
their costs. Re Legh's Settled JCstate, 2 W. E. 
100. [3490 (9). 


LEGACY. 

4. In an abstract of legacies bequeathed 
by will, the testator added in the outer margin 
to his daughter’s legacies, “ I intend to make 
this up British money”: —Held, this is an 
immediate gift in augmentation of the legacies, 
and not merely a memorandum indicating 
intention to augment them by future acts. 
The words contain the essential requisites of 
a gift; the amount of the bounty and the 
objects are certain ; they do not import 
fluctuation of mind, or future deliberation, 
as suspending testator’s purpose ; they are, 
therefore, capable of being considered* a de- 
claration of Ms immediate and fixed intention 
that the legacies should be augmented, and 
that is sufficient to constitute a bequest. 
Mmou V. Masm^ Beat. 322. £3492 (1). 

, 6. A testator gave Ms freehold and copy- 
, Eold estates at H., and his leaseholds at 0. 
|Mi|| K*# aud aE other his freehold, copyhold, and 
eetlates, and aE the residue of his 
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personal estate and effects, upon trust for Ms 
wife for life, and after her death for his four 
children, in equal shares, absolutely. The 
testator had no other leaseholds than those 
at 0. and E. : — Held, that the gift of the 
leaseholds was specific. Eeport of PleUing 
V. PreBton (1 Be G. &: J. 438) questioned. 
Cool V. Brew, 2 N. E. 43T. [3602 (6). 

6. Where two legacies of different amount 
are given by the same will to the same person, 
the legacies are to be considered cumulative 
unless a contrary intention appears in the 
wiE. Rremian v. Moran, 16 Ir. Oh. E. 128. 

[3512 (8). 

7. Where two legacies are bequeathed to 

the same person by different testamentary 
instruments, eg., one by the wiU, the other 
by the codicil, or where they are given by 
different codicils and both are given sbnplieU 
ter, the Court, in the absence of intrinsic 
evidence to the contrary, considers the lega- 
cies as cumulative. Brennan v. 3Jora7i, 6 Ir. 
Oh. E. 128. [3513 (5) 

A testator by his will, after confirming 
the provision made for his wife by his 
marriage settlement and reciting his inten- 
tion to make a further provision for her by 
way of annuity, directed his executor to 
purchase 3,333 6^. 8^^. stock, and transfer 
the same to trustees upon trust to pay the 
dividends to his wife so long as she remained 
unmarried, and on her marriage or death that 
the stock should become part of the residue 
of his propel tv. By a codicil, after reciting 
his will and directing that the codicil should 
be annexed thereto and taken as part thereof, 
and that it was his wish to increase the 
annuity bequeathed by his will to his wife, he 
directed his executor to purchase 3,333^, 6s. Bd. 
stock, and transfer the same to the same 
trustees upon trust, to pay the dividends to 
his wife so long as she might remain his 
widow and no longer, and from and after 
her decease, or in case she should marry 
again, that the said stock should form and 
be a poition of the residue of his property 
to be disposed of as directed by his will, and 
he ratified and confirmed lus will and codicil 
in every respect Held, that the legacies 
were cumulative, and that the widow wa&» 
entitled to both annuities. Ih. 

8. Ademption or satisfaction of legacy 
charged on land, by loan to legatee’s hus- 
band. JSigginson v. Wilson, 2 W. B. 217. 

[3634 (4). 

9. Testator, after directing that his resi- 

duary real and personal estate should bo 
applied in payment of certain specified lega- 
cies if there should remain any surplus of 
the moneys to be appropriated to the object 
of the will after satisfying the legacies, gave 
the surplus to a charitable society, the same 
to be paid out of the funds appropriated as 
should not consist of lands or mortgages : — 
Held, that the legacies were payable cut of 
the [personal estate savouring of the realty; 
and if that were insufficient, out of the pro- 
ceeds of the realty which had beeu sold, so 
as to appropriate to the charity all such pure 
personalty as might not be required to satisfy 
the legacies, after application for that purpose 
of the personalty savouring of realty, and the 
proceeds of the realty. Pritekard v. Morris, 
lW.E.7$3. [3608(4), 
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I* k testator bequeathed to A, a share 
of the income of his personal estate, and 
directed that after A.’s death the share to 
which he would if then living be entitled, 
should be paid to his v^ife B, In a subseqnent 
part of the will the testator, after reciting 
that A. was indebted to him for a sum ad- 
vanced to him, directed that the sum advanced 
should be letained by his executors out of 
the share of A. in the income. A. having 
survived the testator and died before the sum 
was fully paid oil : — Held, that the executors 
were to retain the balance out of the income 
bequeathed to E, Knight v. Sterry^ 18 Jur, 
928. [3534 (4). 

% In 1816, a sum of 1,000Z. was bequeathed 
to J. K. and C. E., in equal shares, to be 
raised out of the share of B. A. D. in the 
testator^s residue, on the death of his (the 
testator’s) widow. In 1818 J. E. bequeathed 
his interest in the 1,0002. to G. E., and ap- 
pointed him one of his executors. In 1822, 
by an indenture reciting that all J. E.’s debts 
and legacies were paid, 0. E. assigned the 
1,0002. to B. and from whom, by diveis 
mesne assignments, the trustees of the Econo- 
mic Life Assurance Society purchased it for 
valuable consideration. The testator’s widow 
died, when the legacy fell into possession 
'Held, that the whole of it might be paid to 
the said trustees, and that the 6002. which 
represented J. E.’s share ought not to be 

e ‘d to his surviving representative, to be 
ided over to the said trustees. Rmill v. 

3 W. E. 641. [8674 (11). 

3^ Where a legacy was given to A., to 
be paid on her attaining the age of twenty- 
one years, and in case of her death before 
that lime, was given over, the evidence on 
which the Master made a report as to her 
age, with a view to allowing her a suitable 
maintenance, though sufficient for that pm pose, 
may not be sufficient to establish the time of 
her birth so clearly as to sustain an applica- 
tion for the payment of the legacy. Anm,. 

. 1 6., Oh*, 77. (3677 (7). 


LIFE ESTATE, 

4. Older to produce cestui que Me before 
Commissioners, or the Court, granted on 
motion, although notice of the motion had 
imfc been served on the tenant pur autre tie, 
Kxp, Ahergammy {Zord% 6 N, E. 336. 

[^612 ( 5 ). 

o. Trustees, having a discretion, allowed a 
reversionary interest to remain unsold for 
nineteen years, when it fell into possession:— 
Held, that the tenant for life, who had in the 
meanwhile received nothing in respect of 
entitled to be recouped out 
^ OT the fund, WilUnsmi v. Duncan, 23 Beav. 

^ f I’ ; 3 Jur, 

. [3637 ( 6 ). 

< ' calculating the amount to be 

reoeived by the tenant for life, and of regulating i 
the relative rights of the tenant for life and 

6, Widow held entitled to enjoyment in 
: of lOnf annuities Xin which she had 

hot reqtlire<i for ' ‘ 


LIFE ESTATE. [Addenda. 

debts of testator. Milne v. Parher, 17 L. J.« 
H. S., Oh., 194 ; 12 Jur. 191. [364C (9). 

7. As a rule the legatee for life of a re- 
version is entitled to nave it sold, though 
the legatee be tenant for life in possession 
of the fund out of which the reversion springs. 
The surplus of a fund appropriated to dis- 
charge an annuity is not a reversion within 
the above rule. Jolimm v. Mmth (27 L. J., 
Ch., 305) approved and distinguished. Mar- 
rington (Countess) v. Atherton, 4 N. E. 206. 

13640 (9). 

8. ^A testator directed his executors to get 

in his debts, and to invest the proceeds with 
the clear moneys he should die possessed of 
in consols, and to pay certain annuities out 
of the stocks standing in his name and those 
purchased by his executors, and out of the 
rents of the real estate if necessary ; and to 
accumulate the surplus during the lives of 
the annuitants (a period which turned out 
to be more than twenty-one years). Part of 
the personal estate consisted of long annuities, 
which the executors did not convert, but 
accumulated with the other surplus income 
till the death of the annuitants. The income 
of the personal estate would have been more 
than sufficient to pay the annuitants if the 
long annuities had been conveited Held, 
that the executors were not bound to convert 
the long annuities. Hughes v, Perrens, 1 Eq* 
Eep, 386. [3649 (9). 

9. A testatrix, in terms sufficiently large 
to include **long annuities/’ directed her 
residuary estate to be converted, and, after 
payment of debts, to be invested in Parlia- 
mentary stocks and funds ; and she gave the 
income of such stocks and funds, and of such 
stocks as should be standing in her name at 
the time of her death, to A. for life Held, 
that A. was not entitled to the income of the 
long annuities m specie, Sheppard v Joynes, 

2 W. E. 26. [3640 (9). 

10. A testator gave his property to trustees 

for the benefit of Ms wife tor her life, and 
after her decease to be equally divided among 
his ten children, the object being that during 
the widow’s life she might have the means of 
bringing up her children. One of the children 
became insolvent, and, on a claim for the 
administration of the testator’s estate, filed 
by assignees in insolvency, and praying that 
the widow might be ordered to convert certain 
leaseholds and long annuities, and to invest 
the money in court, instead of enjoying the 
income in specie .‘—Held, upon the construc- 
tion of the will, and consideiing that the 
testator’s^ object was to provide not only 
for his widow, but also for his children during 
her life, that she was entitled to the Income 
m specie, and that the plaintiffs were not 
entitled to costs in prosecuting a claim in 
such a case, Marshall v. Dremmr, 2 W. E 
S20. [8640(9). 

11. Testator gave all his freehold and lease- 
hold messuages, lands, and hereditaments, 
ready money, securities for money, stock in the 
public funds, goods, chattels, and effects, add 
ah other his real and personal estates and 
effects, to trustees, in trust to pay the dents 
of his freehold and leasehold estates, aitfS the 
dividends, interest, and proceeds of his pjhfieys 
m the funds, ana_ other, his said ^peii^nal 

Ms |lar ^ 
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LIGHT AND AIR—LUNATIC. 


«:^eath to stand possessed of his said fieehold 
andleifeehoid estates, money in the funds, and 
all other his real and peisonal estate for the 
children of his daughter, and in default of 
such children in trust to pay the lents of his 
said freehold and leasehold estates, and the 
dh idends, interests, and proceeds of his said 
stooh in the funds, and othei his said peisonal 
estate, to his nephews for their lives, and after 
theii deaths in tnist to stand possessed of his 
freehold and leasehold monoj in the funds, and 
other his saM peisonal estate, foi theii chil- 
dien ; and in default of such ehildien, he gave 
his said, fieehold and leasehold estates, stock 
in the funds, and all otliei his said leal and 
peisonal estate, to the coipoiation of S. in 
trust, as soon as conveniently might be after 
they should come into possession thereof, to 
sell the said fieehold and leasehold estates, 
and also to sell, call in, and enmert into money 
his said stock in the public funds, and all 
other his said personal estate, and to lend the 
same to certain peisons, u}ion the terms 
therein mentioned. The testator, at the date 
of his will, and at his death, was possessed of 
leasehold estates, turnpike secuiities, bank 
stock, and other peisonal estate * — Held, that 
the bequest to the trustees was a general 
residuary bequest, and that the leasehold and 
bank stock ought to be sold, and the proceeds 
invested in 3 per cents. ; and an inquiry was 
directed, whether the turnpike securities -voie 
real and permanent sccuiitios Mills v Mills, 
7 Sim. 501 ; 4 L. J., H. S., Oh , 266. 

[3646 (1). 

1. The testator having directed his property 
to be conveited and imested, and the dividends 
paid to his childien for life, with remainder 
to theii children after their deaths, and the 
Court being of opinion that it would be for the 
benefit of all parties that the business should 
be catried on, the tenants foi life were allowed 
out of the profits 61, per cent, on the caputal 
for the time being in the business, the surplus 
to be accumulated and to go with the capital. 
Some of the tenants for life had drawn larger 
sums out of the profits than others. It was 
ordered that the drawings should be equalised, 
but no allowance should be made of interest 
on the sums which had been allow ed to remain 
in the business. Lavtiberi v. Bendle, 3 H. B. 
M7, [3650 (6). 


LIGHT AND AIR, 

plaintiflE and defendant held 
adjoining pieces of ground under a common 
landlord, and the plaintiff, with the licence 
of the landlord, and without objection by the 
defendant, had erected a manufactory, an 
injunction was granted to restrain the defend- 
ant so building as to obstruct the lights of 
the plaintiff’s manufactory, pending a trial at 
lam Ormh v, WUsm^ 3 W. B. 378. 

[3657 (T). 
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LIMITATIONS. 

P 3673, col. 2, after line 2 add 
-JlemmmleTS and Gifts over of Cliatteh 
generally and of Chattels gnee eommmntur 
tesu See Vested CoNTiNaENT and 
Futuee Interests. 


LIMITATIONS. STATUTE OP 
AND LAPSE OP TIME. 

3. In assumpsit the bieacli of a contract is 
the cause of action, and tlie Statute of Limi- 
tations luns fiom the time of the breach, and 
not fiom the time of the iciusal to peifoim 
the confciact. JUasf India Co. v. Oditehurn 
Paul, 7 Moo. P. C. 85; 14 Jur. 253. 

[3678 (5). 

4 Gift of a leasehold house to evecufcois, 
with diieclion to sell it, and out of the pro- 
ceeds to pay 601. to A.* — Held, that there 
being a trust ior sale, the gift to A. is not 
baned by the Statute of Limitations Zmo v# 
MasJi, 1 W. B. 63. [3728 (1). 


LOCAL GOVERNMENT. 

5. By the 5 Geo. 4, c. 49, the Corporation 

of Plymouth w^ere empoweied to make certain 
waterworks, and weie xequned to supplv a 
ceitain daily quantity of pure, wholesoinc, 
fresh water for the use of Hei Ma3esty’s naval 
establishments, in consideiation whereof they 
weie to be entitled to an annuity, In the 
course of the present session they failed in 
an application for an Act to extend their 
powers. They were lestramed fiom applying 
any pait of the hoiough fund in paying the 
expenses of the application to Parliament. 
Att.- Gen. v. Plymouth {Mayor, Aldermen, and 
Burgesses of), I W. E. 445 [3786 (6), 

6. A local board of health, in the execution 

of certain works under the Public Health Act 
1848, occasioned some damage to property 
belonging to A. Compensation was claimed 
by A. for the damage thus occasioned to him, 
or to have the same ascertained by arbitration. 
The Court refused to grant an injunction 
restraining A. from proceeding by arbitration 
under s. 123 of the Public Health Act 1848, 
holding that this section could not be dis- 
tinguished from the compensation clauses in 
the Lands Clauses Consolidation Act 1845, 
Bradford Local Board of Mealth v. Bopwood, 
6W.E.818. [3801 (4). 


LUNATIC. 

7. Au alleged lunatic is entitled of Hght 
to have an inquiry which has been ordered 
prosecuted at once, or to have the order for 
mCk inquiry discharged. Section 4 of the 
Imnacy Begulation Act 1862, 25 & 26 Viefcv* 
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0. 86, s. 4, is prospective only. i?e Kmjlor, 1 
N.Blm. [8824(11). 

kxi inquiry ordered before this Act came 
into force ouglit to be prosecuted before the 
Master in Lunacy, not before a judge of a 
common law couit. Ih 
Protection will be granted to the person of 
the alleged lunatic pending inquiry. Ih, 

1. The wife of A. B. sued out a commission 
of lunacy, undei which he was found a lunatic, 
and an order was made for taxation of the 
costs; but before taxation the lunatic died*— 
Held, that assuming the proceedings to have 
been proper, the solicitor of the wdfe was 
entitled to stand as a creditor against the 
lunations estate in respect of his bill of costs, 
and to institute a creditor's suit to enforce his 
right. Me Mutter, 2 Eq Hep. 19, 

1^3829 ^15). 

Whether he would have been so entitled if 
employed by a person who was mi juris. 
Qume. Ih. 

2. Where costs are inenrred in opposing a 

commission of inquiry as to the state of mmd 
of a party and the opposition fails, althongh 
circumstances are stated showing a previous 
knowledge and that the opposition was vexa- 
tiou^i a solicitor will be allowed the costs of 
opposition as between solicitor and client. 
MeU V. fwTm, 3 W. B. 469. [3829 (15). 

3. In an Inquiry as to an alleged lunacy, 
the costs of the petitioner were ordered to be 

' paid out of the estate of the alleged lunatic, 
notwithstanding that the alleged lunatic had 
recovered and was certified to be of sound 
mind. Anon,, 3 H. B. 272. [3829 (15). 

i. Previously to an inquisition of lunacy 
held ill the case of Mrs. C., who was alleged 
and found to be of unsound mind, she was 
attended by several physicians, as well in 
their ordinary capacity as for the purpose 
of preparing themselves to give evidence in 
V her favour upon the inquisition in question. 

^ They received at the time no remuneration 

for their services except in the case of one 
“^'^5 of them, to whom a promissory note was given 
I' by the lady, bearing date subsequently to tbe 
f period at which her imbecility was afterwards 

declared to have begun. Under a suit to 
administer her estate, these gentlemen applied 
by motion to vary a certificate of the chief 
clerk, by adding their names to the schedule 
of creditor, in respect of their claims for the 
above services Held, that they were not 
entitled to be included in such schedule, and 
that their fees ought to have been paid and 
claimed by the solicitor of the lady ; but the 
amount of the promissoiy note given to one 
of their number was ordered to be allowed 
to him. Mlliott v. Ince, 4 W. B. 515. 

[3829 (15). 

^ , 5. A person who was entitled to a share in 

^ ^ a business in partnership with a lunatic, and 
' \ ! who was an accounting party in respect of 

, ^ ’ f sncih business, may, under special ciroum- 

Stances, be appointed committee of the lunatic's 
. ‘ ‘ ^ ' estate. , Me Millington, 2 Eq. Bep. 158. 

r/:v! , . [38S2(1S). 

L : I it is d^red to enforce against 

f ‘ , tbe bommitt^ of the estate of a deceased 
/ ' I . ' : , and. Me sureties, the newd^bond re-r* 

J,, ^ ‘ " tie, committee, of the* estate, tbe 


Lunacy with the Queen’s Remembrancer ; this 
Court will not transfer the bond Co the 
administrators of the estate of the deceased 
lunatic. Be WalVs Lunacy, 1 N. B. 250. 

[3832 (18). 

7. An investment of lunatic’s property 

ordered in a particular form. Magnus v. 
Blngley, 2 W. E. 130. [3830 (12), 

8. Where the committee of a lunatic’s 
estate had passed his accounts and resigned 
his office, leaving a debt for maintenance 
of the lunatic still due to a ttod person, 
and the new committee repudiated the debt, 
the Court, on the petition of the creditor 
served on the new committee, directed a 
reference to the Master to ascertain the 
amount of the debt. Re T-^ — — , 6 N. B. 481. 

[3837 (1). 

9. The Court will, without application to 

it for that purpose, where the estate of a 
lunatic has been increased, direct the Master 
in Lunacy to inquire whether, by an additional 
expenditure, any increase of comfort can be 
procured for the lunatic. Me Melliuish and 
Me Ramn, 1 W. B. 236. [3839 (7). 

10. Where a pauper lunatic has been placed 
in an asylnm, and expenses incurred by the 
parish to which he belongs in his maintenance 
and that of family, and he comes into pro- 
perty, the Court will order payment to the 
overseers and guardians out of the fund, 
for the past maintenance of himself, bis wife 
and child. Me Rremen/s Trust, 2 W. B. 486. 

[3841 (1). 

11. Expenses incurred by tbe overseers for 

the maintenance of a lunatic paid to them, 
upon petition, out of Ms share in a sum of 
stock standing in court. Me Warls Mstate, 2 
W. B. J06. [3841 (1). 

12. Piattice as to granting leases of luna- 

tic’s Ctoiate at rack rent. Me 'miite, 1 W. B. 
294. [3848 (IS). 

13. In a suit in which a person found luna- 

tic sought to set aside a deed executed by her 
as a security for moneys advanced at a time 
subsequent to that fiom which she was found 
lunatic, and in which the defendant by his 
answer denied notice of the lunacy, the deed 
was not set aside, although at the hearing the 
defendant by bis counsel admitted that the 
plaintifi was at the time of executing the 
deed of unsound mind ; inquiries were directed 
as to the fact of the advance and the circum- 
stances attending it, and as to the application 
of the money; and upon further directions 
the deed was ordered to stand as security for 
the money reported to have been actually 
advanced, with inteicst and costs. MrlmaM 
V. FligM, 3 W. B, 529. [3850 (1). 

14. A testator divided estates A. and B. 
in trust for payment of his debts, and after- 
wards purchased estate C. Subsequently he 
was found a lunatic, and under an order 
in the lunacy, estates B. and 0. were mort- 
gaged, for payment of certain debts of the 
lunatic and costs, with a proviso in the deed 
that as between the lunatic, his heirs, and 
devisees, e.stat8 C, should he the primary 
security : — ^Held, that the mortgage debt #as 
payable out of the proceeds of " 
estate in exoneration pf estate 0. 
is not ultra vires, under the Lu 
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of fche liinatic’s estates, making one estate the 
primary security. Free^tian v. MU% BN. E. 
243. [8850 (1). 

1. Metkod by wMcb an alleged lunatic 
residing abroad may obtain a sale of stock 
standing in his name pending an inquiiy 
as to his sanity. Be Waijlo7% 1 N. E 173. 

[3852 (12). 

2. Order in lunacy requisite for production 
am^ inspection of documents filed in office of 
Master in Lunaev, where lunatic is living Be 
Sartoris’ Bmnacy^ Wylde v. Arnold, 1 N. E 4. 

[3863 (10). 

B. Order in lunacy requisite for production 
and inspection of documents, etc., filed in 
ofiice of Master in Lunacy, where lunatic is 
deceased, Be Blleoel^s Lunacy^ Hutton v. 
mmon, 1 N. E. 4. [3853 (10). 

4. The heir at law of a lunatic appearing 
on a petition relating solely to the life estate 
of a lunatic, is not entitled to costs. Be 
Byneley, 1 W. E. 294. [3855 (6). 

5 After a decree in a suit in which a 
lunatic and his committee were defendants, 
the committee died and a new one was 
appointed. Ordered upon motion, that the 
name of the new committee should be sub- 
stituted for the deceased in all future pro- 
ceedings in this cause. Bryan v Twiycj^ 
3 W. E. 42 5 3 Eq. Eep. 62. [3858 (17)' 


MERGER. 

6. Mortgagee purchasing an equity of re- 
demption presell es his mortgage iinmeiged 
by taking a conveyance to a trustee, with a 
declaration of his intention to that effect. 
Bailey v. Ili6liaTdi>o% 9 Hare 736. 

[3870 (13). 


MINES AND MINERALS. 



7. A reservation of ** mines” includes 
minerals/' Broud v. Bates, 6 N. E. 92. 

[3881 (8). 

8. ^ A., a shareholder in a cost-book mine, 
receives notice, in 1861, of an intended sale of 
a portion of the mine with a view to its being 
worked by a new company, and is subse- 
quently informed that the arrangement had 
been ^adopted, that a transfer of the old share 
and issue of shares in the new company had 
been agreed upon, and a call directed in order 
to clear olf the liability remaining upon the old 
mine as shown by the balance-sheet. A. does 
not transfer his shares or take up those issued 
by the new company, and declines to pay the 
call On his being sued by a creditor of the 
company for a sum equal in amount to this 
unptaid call :**-Held, that although A. could 
not disturb the arrangement of 1861 as to the 

and sale, he was entitled to have the 
ipany wound up for the purpose of 
the outstanding liabilities, in respect 
the allegations in the petition h^d 
satisfactorily explained, Mb Birek 


Tott md Vitifer Mining Co,, 3 W. E. 148 ; 1 
Kay & J. 204. [3904 (5). 

9. E., on the faith of a prospectus, stating 

that a company was shortly to be formed, to 
be conducted on the cost-book system, applied 
for, received, and paid deposit on shares in 
the company. He subsequently received scrip 
certificates in respect of such shares, whereon 
it was stated that the shares were to be held 
“subiect to the inles and regulations of the 
company.” At the date of the receipt by B. 
of the scrip certificates sent lo him there 
were no rules or regulations of the company 
in existence, but soon alter such receipt rules 
and legulations were entered on the cost-hook 
of the company E neither signed the cost- 
book, nor attended meetings of the company, 
nor received any notices of such meetings, 
and he alleged that the rules and regulations 
above mentioned were at variance with 
the prospectus, and not in accordance with 
the cost-book system. The company was not 
abortive or fraudulent, but was nnsiicces&fiil, 
and was in course of being wound up. On 
the question whether E. ought to be placed 
on the list of contributories Held, that he 
ought, no substantial variation between the 
prospectus and the rules having been proved, 
but leave leserved to enter into evidence 
in chambers to prove that the rules were a1 
variance with the cost-book system. Bielmrd'- 
son’s case, Be Great Camlrian Minmg and 
Quarrying Co., 4 W. E. 670. [3906 (4), 

10. Although in general no contract exists 
between a company and a person who holds scrip 
certificates by assignment from a shareholder 
who has signed the cost -book 'bona fidemrQ%’p^<A 
of those shares so as to fix such scrip holder 
with the liabilities of a shareliolder, there may 
be such a course of dealing as to establish a 
privity bet\\een the company and the holder 
of SCI ip certificates, and a liability against 
him, although he has not signed the cost-book 
in respect of the shares represented by such 
scrip certificates. A. B. signs the cost-book 
for certain shares, and transfers them to C. D., 
who accepts the transfer, and signs the hook 
in respect of the shares, 0. I>. "having been 
made a contributory in respect of these shares : 
-—Hold, that A. B. could not also be fixed with 
liability as a contributory in respect of these 
shares. BoreerCs Case, Be Cambrian Mining 
and Quarrying Co,, 4 W. B. 800. 

[8906 (4). 


MORTGAGE. 

11. A. B. is induced to intrust 0. B., Ms 
co-trustee and a solicitor, with trust moneys, 
upon his representation that E. F. wishbs to 
obtain the amount upon mortgage. C. B., 
who is also confidential solicitor of E. F., 
induces him to execute a mortgage to A. B, 
and 0. I>. of certain property of which 0. B., 
as his solicitor, holds the title deeds. F. F. 
executes tMs deed in ignorance of its contenis 
and effect from Ms confidence in d. B. The 
money advanced by A. B. is retained by 0. B., 
nor is any part of it ever received by X F, 

Two years afterwards 0, B. becomes bankm|*i . . 
and is subsequenHy struck©® the rolls. ^ ^ i 
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gage deed set aside as fraudulent and void as 
against E. E., and an action upon the covenant 
by A. B. restrained, the money not ha\ing 
been advanced by him upon the execution of 
the moitgage deed, but upon the false repie- 
sentation ot 0. D., who retained the money in 
his own possession. Umliout v. Turner, 5 
W. E. 670. [3951 (4). 

1. A moitgagce, before the repeal of the 

Usury Acts, advanced to a mortgagor the sum 
of 342Z. 0.9. 10^^., being the produce of a sale 
of stock ; and the moitgagor agreed that the 
sum so advanced to him should be regarded as 
3601, so as to protect the mortgagee against 
loss on re-investment, and to pay interest on 
3601 at 61 per cent. -—Held, that this was a 
fair bargain, and, therefore, not void within 
the Usury Acts. JBashett v. Skeel, 2 N. E. 
647. [3974 (1). 

2. Where there is the common pioviso for 

reduction of the interest payable un a moit- 
gage debt, in case of punctual payment, a 
failure in such punctual payment only affects 
the rate of interest payable for the half year 
in which such condition was not fnlhlled. 
Wame v. Lems, 3 Eq. Eep. 1021 ; 3 W. E. 
600. [8975 (9), 

3. The plaiiitiif, being the purchaser from a 

codieir of a mortgagor, had tendered the 
mortgage money. An injunction was granted 
to restrain the mortgagee in possession fiom ! 
proceeding in ejectment against a lessee of 
the proper!), the plaintiff undertaking to 
make the other co-fieirs parties. Jlernes v. 
BfiMtH 9 W. E. 72. [3993 (3). 

4. A tenant for life of leaseholds under a 
settlement, who is a!so entitled to a shaie of 
a deceased fliild,iii<ji{gGges hci interest twice, 
and a sub bung instituted to eari} out the 
settlement, the h a'^ebedds are sold and otheis 
held tor three H\Ct aic purchased ; tvo ot tlio 
lives drop, and a laige fine being demanded to 
renew, a bill is file<1 to compel a lencwal. A 
policy having been etfected on the List Hie, 

moiigagec', who is in possession, with 
notice of the second moitgage, pa) s two pi e- 
miuma, with the authority ot the tenant for 
MIc, and then allows the policy to drop. 
Such piemlums were paid by the first mort- 
gagee out of the rents, he being a soUcitor, 
and managing the estite and suit himself. 
Another bill was after'vvaids hied impeaching 
the settlement, hut ultimately dismissed with 
costs, and in that suit the first mortgagee is a 
defendant. Fending the suits, the surviving 
trustee of the settlement pays vaiious sums to 
the tenant for life. In taking the accounts in 
chambers, the chief clerk disallows the pre- 
miums, the payments to the tenant for life, 
and allows only costs out of pocket to the 
first mortgagee. Upon exceptions to that 
certificate :—Heldj that ho was right in all 
^ the disallowances. Bclu^ter v* Cottam, 6 W. E. 

1 , 144 J 3 Jur., S., 630. [3995 (7). 

1 1 / ^ 6, In 1812 a mortgage was executed by 

, ‘u I ' - 4* i 1313 two judgments, and 

' f i i H ^ i ^ ^ judgment, were obtained by 

h I npfttst A. C. entered into possession of 
' 1 ' ii i Mortgaged lands in 1812, and continued 

' until 1866. In a redemption 

- ; ,! . I snihit |ield that the judgments were not, 

< ' $6 lar as related to the question in this case, 
io be considered m Ijico'tporated in the mort- 






in the mort- 
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that the rents received or %vhich might have 
been leceived by C , were to be applied ; ffirst, 
in payment of the interest and principal 
due on the mortgage; secondly, in payment 
of the interest and principal due on the two 
judgments of 1813 ; thirdly, in pjayment of 
the interest and principal due on the judg- 
ment of 1815. Montgomery v. JDonolioe, 5 Ir. 
Oh. E. 495. [4040 (7), 

6. A. was seised in fee of estate X. and 
for life, with remainder to his son in 
estate Y., subject to certain inci|mbrances. 
By a private Act of Parliament passed in 
1813, estate X. was vested in a trustee, subject 
to the incumbianccs afiecting it, and to certain 
judgments against A., which were specified in 
a schedule to the Act, to the use of A for 
life, lemainder to his son in tail ; and estate 
Y. was \c&ted in the trustee in tuist to sell 
and pay ofiE incumbiances, and to pay the 
residue to A. A. was also seised in lee of 
estate Z., which was not included in the 
private Act. A. confessed a judgment in 
1846, and died, having allowed laige ai rears 
to accrue on the incumbrances on X.; a 
portion of X. and Z. were sold in the In- 
cumbered Estates Court. X. was sufficient 
to pay the arreais of interest: — Held, that 
the anears of interest on the judgment named 
in the schedule to the private Act should be 
paid out of the produce of the sale of X., 
so as to leave the produce of Z. to pay the 
judgment of 1846. Me Foee, 6 Ir. Oh, E. 541. 

[4048 (1). 

7. Tlie mere fact that a solicitor is in 
possession of a mortgage deed executed by 
his client does not authorise him to receive 
the moitgnge money for the client. If the 
(lient has not rcceiied the money the mort- 
gagee einnot maintain the validity of the 
mortgage deed by showing that he paid the 
mone) to the solicitor, unless ho can show 
that the solicitor was expiessly authorised by 
the client to lecehe it. Fxj), Smnlaals, Me 
SJmnls, 11 L. E , Ch. B., 625 ; 48 L J., Bky , 
120 ; 27 W. E. 898 ; 40 L. T. 826. 

[4054 (7). 

8. The plaintiff, being the purchaser from 

a co-heir of the mortgagor, had tendered the 
mort gage money. M ort gagee in possess] on re- 
strained from proceeding in ejectment against 
a lessee of the property, the plaintiff under, 
taking to make the other co-heirs paities* 
Merries v. Bnffitlis, 2 W. E. 72. [4056 (3). 

9. Mortgagee not compelled to produce 
draft deeds. Byeroft v. 8%bel, 1 W. E. 96. 

[4060 (1). 

10. In a suit for the administration of trust 

property, part of which had been pioperly, 
and part improperly, included in a mortgage 
security -Held, that no relief could be given 
against the mortgagee unless the plaintiff 
offered to redeem him. Baten v. Mmel, 1 
W. E. 87. [4073 (16). 

11. Two promissory notes being given, ac- 
companied by a memorandum and deposit of 
title deeds, to remain as a security f^r both 
sums, judgments are entered up against the 
drawer ; the acceptor of the notes and depositee 
of the debts transfers his interest by a mort- 
gage on the premises comprised in the deeds„ 
in which the drawer confirms and the acceptor 
releases. Upon a foreclosure ' claim by the 
transferee, and the question whether theirans- 

s ih. ‘ i ^ ; I ^ 
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fer was not a separate transaction, and there- 
fore Same after the judgment debts : — Held, 
that the plaintiff was entitled to foieclosnre, 
and stood in the shoes of the first equitable 
mortgagee. Neve v, Hodges^ 2 W. R. 315, 

[4082 (9). 

1. A mortgagor being a defendant to a 

claim for foreclosure, in that character, and 
who, in such character, has a right given 
to %im to redeem, is bound by the foreclosure, 
in respect of an interest which he may have 
as tenant "^or life under a settlement made 
of moneys secured by a second mortgage of 
the same estate, although such latter interest 
be not stated on the claim. Bromitt v. Moor, 
9 Hare (App.) xxxix. n. [4083 (9). 

2. Plaintiff in redemption suit became 

insolvent after decree, but before default in 
payment. The bill was dismissed after de- 
fault, without bringing the assignee before the 
Court that the foreclosure was good 

against a purchaser under a second mortgage 
made before the insolvency, but pending the 
suit, of which the purchaser and his vendor 
had notice, though they were not parties 
thereto. Wood v. 8im\ 2 W. R. 683. 

[4083 (9). 

3. Moitgagor having been outlawed, the 

first mortgagee obtained a decree to foreclose 
subsequent moiigagees, and if they should 
not redeem, to sell against the Crown. Soott 
V. MolarU, 4 W. B. 499. [4083 (16). 

4. In a foreclosure suit under 15 & 16 Yict., 

c. 86, s. 48, an immediate sale will be ordered, 
notwithstanding that infants are interested 
in the equity ot ledemption without inquiring 
whether such sale is for their benefit. Wigliam 
V. Memor, 5 W. R. 394. [4085 (15). 

5. The Court will decree a foreclosure 
against defendants who disclaim any interest, 
instead of simply dismissing the bill as 
against them. Johmon v. Clarhe, 3 W. E. 193. 

[4095 (1). 

6. Form of order for foreclosiiie taken by 

consent without account. Boydell v. Manly, 
9 Hare (App.) liii. [4097 (1). 



7. Immediate sale directed on a fore- 
closuie suit, instead of the common fore- 
closure decree. Annmg v. Zavers, 1 W. R. 19. 

[4103 (6). 

8. Under the 15 & 16 Viet., c. 86, s. 48, 

the Court requires a case to be made for a sale 
instead of a foreclosure. Holer t v. Price, 1 
W. R. 303. [4103 (6). 

9. Under statute 15 & 16 Viet., c, 86, s. 48, 
the Court will not make a deciee for sale 
instead of foreclosure without the consent of 
the mortgagor, except under special circum- 
stances. Prolert v. Price, 1 Eq. Rep. 61. 

[4108 (6). 

10. Application by the mortgagor for sale, 

instead of foreclosure. Boydell v. Manly, 9 
Hare (App.) liii. [4103 (6). 

11. A sale will not in general be ordered, 
under the 16 & 16 Viet, c. 86, s. 48, instead of 
foreolosttre, unless there is such complication 
that the common decree cannot he conveniently 
worked. Miorm V. Moltom, 16 Jur. 1077. 

[4103 (6). 

The Court refused, on the application of 
I the mortgagee, after a decree of foreclosure 
MA been made, to vary the decree by directing 
hhder the 48th section of the 15 k 16 
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Viet., c. 86. Qirdle&toiie v. Lavender, 9 Hare I 

(App.), liii. ; 16 Jur. 1081. [4103 (6). 

13. An order for sale made on a claim for 

foreclosure, at the request of the mortgagee, 
such sale to be “ one month after the judge’s 
clerk shall have made his certificate of the 
amount of the principal, interest, and costs 
due to the mortgagee, if such amount shall 
not he paid.” Staines v, Micdlin, 9 Hare 
(App.), liii. n. ; 16 Jur. 965 [4103 (6). 

14. The right of an equitable mortgagee by 
deposit without memorandum is foreclosure, 
not sale. Samlle v. Wilson, 5 N. R. 395. 

[4105 (6). 

15. Seville, that a mortgagor having con- 
veyed to trustees for sale, cannot redeem as 
against a purchaser under the trustees; his 
remedy is to set aside the sale and have a new 
sale made. Manser v. JDix, 3 Jur., H. 8., 263. 

[4108 (9). 

16. A sale of mortgaged propeity, consisting I 

of fieehold and leasehold piemises, and a 

policy of life insurance, ordered in a fore- 
closure suit, at the request of the mortgagee. 

The moitgagors were bankiupt, and the suit 
was against their assignees and against in- i 

cumbranceis subsequent to the plaintiff. The 
decree directed the accounts of what was due 
to the several incumhranceis, and directed the 
proceeds of the different property to he dis- 
tinguished. Cator V. Beeves, 9 Hare (App.), 
liii n. ; 16 Jur. 1004. [4116 (6). 

17. Where the receiver in a matter under 

the Mortgage Act pending at the passing of the 
19 &; 20 Viet., c. 77, dies, the Court has power 
to appoint a new receiver, notwithstanding the 
repeal of the former by the 5th section of 
the latter Act. Harstone v. Tottenham, 6 Ir 
Ch. R. 144. [4124 (5). 

18. A. mortgages to B. in fee; B. dies, 
having devised the mortgaged estate to C* 
and B. D. subsequently advances money to 
A. on the same security: — Held, that 0. was 
alone entitled to file a bill for foreclosure, 
and that D. was properly made a party de- 
fendant. Berner v, Sto7m, 4 W. R. 730. 

[4126 (9). 

19. Trustees of a will, whereby property is 
devised subject to mortgages, sufficiently 
represent the devisees; and although there 
are infants interested in the equity of re- 
demption, the Court will diiect an immediate 
sale where it appears to be for the benefit of 
the infants. Cookin'} n v* Ankett, 3 W. B. 641. 

[4126 (13). 

20. A moitgagee in fee died intestate ; Ms 
heiress at law was also his administratrix ; 
she, by will, devised all estates vested in her 
as mortgagee to two trustees, whom she also 

I appointed executors, and by a codicil appointed 
i the husband of her heiress at law <Ho be a 
trustee and executor of her will, jointly^ with 
the two trustees named in the will, and died. 

The two trustees named in the will disclaimed 
the devise and renounced probate, but the 
husband proved. He and his wife filed their 
bill against the mortgagor, offering to re-convey 
and for a foreclosure. At the hearing, the 
mortgagor objected that the heiress at law 
had no interest, and was improperly made a 
co-plaintiff, and he asked the dismissal of the 
MU — ^Held, that she had no interest, and that, 
though the objection would have prevailed if 
it had been made by demurrer, yet 
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mt so improper a party as tliat the Court 
would entertain the objection at the hearing ; 
but the Oomt allowed no additional costs 
occasioned by her being made plaintiff, or of 
evidence in support of her pedigree, Pea/rce 
V. WatUm, 5 De G. & Sm. 315 j 16 Jur. 832. 

[4183 (14). 

Two separate portions charged on real 
estates were assigned by way of mortgage 
to a person who also became the mortgagee 
in fee of the entirety of the same estates, 
subject to the portions. The moitgagee in 
one foreclosure suit sought to foreclose the 
mortgagors of the two poitions and the moit- 
gagor of the entirety. On an objection taken 
by the mortgagor of the entirety at the hear- 
irg Held, that the suit was not multifaiious. 
Ih 

1. Mortgagee, after the death of the mort- 

gagor and the person supposed to be his heir, 
finds the mortgaged piemises, which have 
been left vacant and out of repair, occupied 
by lodgers placed there by M„ the owner of 
the adjoining house, w^ho had entered by 
breaking through the party wall. Possession 
having been obtained by the moitgagee, 
M. enters with a hand of men and recovers 
possession. The mortgagee brings ejectment, 
upon the advice of counsel, against M., and 
obtains a verdict, M. had pxeMously brought 
m action of trespass against the mortgagee, 
in which he was nonsuited Held, that the 
mortgagee was entitled to receive the costs of 
the pioceedings in ejectment out of the estate 
of the deceased mortgagor, hut not the costs 
of defending the action of trespass. Owen v, 
CVmich, 6 W. R. 645. [4184 (1). 

2. An^ administratrix borrowed money for 
the repairs of a leasehold house, and socuied 
the re-payment by a mortgage of the shares of 
herself and another party in the beneficial 
interest. The moitgagee w^as made a party to 
a suit for the administration of the estate 
Held, that liis costs could not be paid out of 
the estekte, iSeurrah v. SeurraJt, 2 AY. R. 53. 

[4150 (10). 
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NOTICE. 

3. Communications to a solicitor, to make 

them notice to a client, must be made in 
,respect of some pending matter, and be such 
tliat the solicitor was bound to communicate 
them to the client, Rotter v. Oooh, 25 L. J,, 
Ch., 467 ; 2 Jur,, H. S., 627. [4167 (18), 

4, Stock was transferred into the names 
of trustees, and, by a settlement made in 1799, 
^fettled upon trust for A. for life, and after his 
i^th m trust for other persons. By another 
settlement, dated in 1829, the reversionary 

Bg terest under the first settlement was assigned 
Mustees upon trust for B, for life, and other 
during the lifetime of A., B. mort- 
interest to 0. and B. successively, 
ice of his assignment to the trustee 
e^ent of Ifw B. gave notice to 
^ bf _ the settlement of 18B :r-Held> 

’ retmned his priority over B, 

il: 


NUISANCE. 

6. The 135th section of 18 k 19 Yict., c. 120 
does not authorise the Metropolitan Board of 
Works to create a nuisance in executing the 
works directed by the Act. The 31st section 
of the 21 & 22 Viet., c. 104 does not take 
away the power of any person to prosecute 
the Metropolitan Board of Works for a nui- 
sance created by them in the execution of tlfeir 
woiks, but gives an easier remedy to persons 
unwilling to prosecute at their ovfh expense. 
Aft. - Gen. v, Metro])olitan Board of 2 

N. E. 312. [4193 (5). 


PAEENT AND CHILD. 

6. A father who had been extensively 
engaged in business, after directing that his 
trustees should carry on Ms business for a 
period not longer than till his youngest 
child should attain twenty-one, and should 
then sell his business if not previously sold, 
and directing the sale and conversion and 
investment of his estate, and giving an annuity 
to his wife, empowered his trustees to apply 
“ the whole or so much as they shall think fit 
of the annual income as a common fund for 
the maintenance, education, and bringing up 
or otherwise for the benefit of my several 
children till the youngest shall attain twenty- 
one, in such manner as my trustees or trustee 
shall judge expedient, accumulating the sur- 
plus income in aid of the common fund, and 
the income and accumulation shall follow the 
destination of the capital whence the same 
shall have arisen.” The capital of the estate 
was directed to be divided equally amongst 
all the children who attained twenty-one, or 
being daughters married under that age, 
except one son, for whom a different provision 
was made. By a codicil the testator recited 
that he had made advances to some of his 
chiklien, and diiected that all advances should 
be brought into hotchpot. The youngest child 
had recently attained twenty-one, and the 
trustees having, since the testator’s death, 
applied portions of the income for the main- 
tenance and benefit of the children, and ac- 
cumulated the rest:— Held, that the proper 
mode of distribution was to divide the whole 
accumulated fund equally among the children, 
they giving credit for sums allowed for main- 
tenance with interest and for interest from the 
testator’s death on advances made by him, 
the capital of the advances being to be 
brought into hotchpot on the division of the 
capital of the estate. Silton v. 14 

L. E., Eq., 468. 

imim. 


PAETNEESHIE 

7. An executor, a meinbe;r o 
stock-brokers, allowed the firhd 1 
tiqn of the adnpuuietra^tioit 
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the executor’s death, was liable to account for 
the asiets, and could not rely, in discharging 
himself, upon a settled account, which had 
been regularly kept and settled by the ex- 
ecutor with the firm. Interest was allowed 
on either side at 5l. per cent, I^rioe v, 
Fe^pereoTTw, 6 H, B. 317, [5506 (7). 


PRACTICE AND PLEADING. 

1. The conreyancing counsel of the Court, 

though in a sense an officer of the Court, is 
still counsel for the vendor, who is responsible 
for any misrepresentations in the conditions 
of sale settled by such counsel. Broad v. 
Mu%to% Me Banister, 27 W. K. 547, 826 ; 40 
L T. 319, 828. [4451 (1). 

2. ^emMe, a bill to set aside a purchase 

may be maintained by some partneis of a 
company, including the actual purchasers, 
without making all the partners parties 
against a vendor who is not a partner. Att- 
mood V. Small, 6 Cl. & F. 232 ; 2 Jur. 200, 226, 
246. [6057 (1). 

To a bill seeking payment of the residue 
of purchase money, payable under a contract 
on behalf of a company by some of their 
number, the directors of the company should 


be parties, as well as the individuals who 
entered into the contract, if it is right to 
enforce the lien on the property as well as the 
peisonal remedy against the contractors. 
S. C. 6 CL & F. 523. n. 

3, Where real estates belonging to a charity 
had been improperly sold, the Court made a 
decree against the parties who had in^ their 
hands the proceeds of the sale, without 
requiring the persons in whom the charity 
estates had become vested to be made parties 
to the information. Att.-6ren. v. Kell, 2 Beav. 
575 ; 9 L. J., K. S , Ch., 389, 

[5086 (11), 

4. Premises held under a demise, containing 

a proviso that lessees shall not assign without 
the licence of the landlord in writing, are sold 
under a decree to a purchaser, who pays his 
purchase money into court, and is let into 
possession; the landlord having refused to 
concur in the assignment, the repiesentatives 
of the lessee filed a bill against him, alleging 
that his conduct with respect to the sale had 
been such as to deprive him in equity of any 
right to an act on the legal constiuction of the 
covenant and proviso against assignment, and 
praying that he might be decreed to give his 
licence in writing for the transfer of the 
interest : the purchasers are necessary parties 
to such a bilL Maule v. Beanfort {Duke'), 1 
Buss, 349. [5135 (6), 
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APPENDIX. 

DECISIONS AND BOOKS DIGESTED IN THIS WORK-WHICBT 
HAVE BEEN EXPRESSLY DOUBTED, OVERRULED, FOL- 
LOWED, OR OTHERWISE COMMENTED ON. 

jSee also Becisions. 


1 . Ahewom's (Lord) ease, He National 
Insurance md Investment Association (4 Be 
G. & J. 78 ; 8 3ur, N. S., 051; 31 L. J„ 
Oil., 828; 10 W. E. 548). The principle ol 
the decision in thi'? case applied in lioimfs 
msc. Mg Llanlmrry Hematite Iron Ore Co., 
4 Be G. J. k 8, 426 ; 33 B. J., Oh., 731 ; 10 
Jiir., H. S., 700, 812 ; 12 W. E. 814, 994 ; 10 
B. T., l!?. B., 394, by Kmght B. J, 

2. AVmger (Lord) v. Ashton (17 B. E„ Eq., 
358 ; 22 W. E. 582,) observed upon in ^relley v. 
Meanon, 16 B. E., Oh. B,, 113; 49 L. J.,Oh., 
406 1 43 B T , 156 j 28 W. E. 752, 

3. Aokerhg v. Wheeler (1 P. W. 783) 
doubted in Mllh v. Elhs, 1 8ch & Bef. 6. 

4. Aelmyd v. Smith (10 0 . T> 164) ex- 
plained in Tharjpe v. Bnmjitt, 8 L. E., Gh., 
660. 

6. Acton V. Mhmdell (13 M & W. 321) com- 
mented on in fhasemore v. Richards, 7 II. L. 
Ca. 349; 5 Jur, K 8, 873; 33 L. T. 360; 7 
W, B. 685 ; 29 B. J., Exch., 81. 

6. Adams, Me (4 Be 0. J. & S. 182 ; 9 L. T. 
626 ; 12 W. E. 291 ; 10 Jnr., N. S , 137; 3 N. E. 
339), commented on in Falrcloth, Me, 13 B. E , 
Oh. B., 307 ; 28 W, K. 481 ; 42 L. T. 72. 

7. Adams v, Adams (1 Hare 637) explained 
in Mackenzie v, Mradlury, 6 N. E. 283. 

8. Adams v. Fisher (3 lilyl, k Cr. 526) 
dissenti'd from in Swinhome v. NeUmi, 16 
Beav. 416; 22 B. J., Ch., 331. 

9. Adams y. Gamhle (12 Ir. Oh. E. 102). 
.Tn this case, it was held that a manied woman 
could dispose _oi freeholds settled to her 
separate use as if she were a feme sole, without 
an acknowledgment under the statute. The 
cause came befoic the full court in Ireland, 
by way of appeal fiom the Bord Chancellor. I 
have carefully read and considered that case, 
Imt am unable to concur with the two learned 
judges who dissented from, and overruled the 
oeciHion of, the Bord Chancellor of Ireland. 

decision had been unanimous, I should 
not have ventured to differ from it; but as 
the Bord Chancellor, on reflection, adhered to 
ins previous opinion, the case has not that 
' . it would otherwise have possessed. : 

the words separate use 
applied only to what the husband wotAd have 
, tato if .those words had not been used, does 
not appear to have been sufficiently presented 
to minds, of the learned judges who 

diSs.fflited,r.|tom'vthei liprd ^GhanceEori *5|y , * X 


must choose between conflicting decisions, and 
^ I am of opinion that on piiuciple, and by the 
- preponderance of authority, it is established 
I that before the 3 & 4 Will. 4, c. 74, a fine was 

» necessary to pass the inteiest of a married 

. woman in that pait of her fee-simple estate 
f which did not belong to her husband, and 
, that since that statute an acknowledgment 
1 tindor the 3 & 4 Will, i, o 74, s. 77, is necessary 
' for that purpose, notwithstanding that the 
estate of the wife is given for her separate 
nse. Per BomiUy, M. E., in Leclmere v. 
STMeriige, 32 L. J., Ch., 677, 583: 9 Jnr., 
N. S., 703. ’ 

10. Adams' Settled mates, Se (9 L. E., Ch. 

1 D, nr,; 27 W. E. 110; 38 L. T., N. S., 8771 

not foUowed in Haney's Settled, mates. Me, 
21 L. E., Ch. D., 123 ; 30 W. E. 697, 

11. Addison's case (44 L. J., Ch., 637- 20 
L E , Eq, 620 ; 24 W. V 113; 32 L. T, N.’ f, 
.m) lollowod in Sham's claUn, Brampton and, 
Lonqtomn Maihvay Co., Me, 10 L. E . Ch 177 • 
41 L. J., Ch, 070; 23 W. E. 813; 33 L. T.’ 
Xn. b , 5. 

12. AmslieY, Sims (I Eq. Rep. 17; 17 Jm- 

657; 22 B. J, Ch., 834; 17 B^av. 57) ovSl 
rilled by Cambottie v. Imqate, 1 W, E 5.3.3 • 1 
Eq. Eep. 533. * * 

13. Aird’s Fstate, Re (12 B. E., Ch. B 291 • 

882), not followed in Taylor^s Fstate, Re 
22 L. B., Ch. B., 495; 4S 
B. T. 5o2. Eevcrsing 43 B. T. 630. 

14. AitcUson V. Mixo?^ (10 L. E , Eq., 589) 

The circumstance of the alleged domiciJ being 
the residence of the testator's wife and children 
has been much relied on in Forbes v. Forbes 
(Eay 341), and other cases, though the sup- 
posed rule that a man will be considered as 
domiciled where his wife and children per- 
manently reside, which is referred to in the 
head-note in Aitehison v, RiiCon (stig^m), seems 
not to be established by the judgment ip that 
case, or by Forbes v. Forbes, and is hardly to 
be reconciled cither with the general tenor of 
the authorities, or with principle. Per Wick- 
eiis, y.-C., in Douglas v. Douglas, 12 L. E., Eq 
617, 647 ; 25 B. T. 30 ; 20 wl r! 55 ; 41 B. J 
Ch., 74. ' ’ 

15. Alton V. Brooks (7 Sim. 204). T have 
always considered the case of Alton v. Brooks, 
and ^it has always been treated, as not quite 
consistent with the previous authorities, and 
there were peculiar circumstances in it which 
prpent ife governing an ordinary case. Thet 
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tendency of modem decisions is to construe 
words According to tlieir natural signification, 
and not to turn them to something else, on 
the ground that it must have been intended, 
and that it is more beneficial to legatees. Per 
Eomilly, M. R., in Greeoiwood v. Percy^ 26 
Beav. 572, 573. 

1. Albion Steel and Wire Co.^ Re (7 L. B., 
Ch. D., 547 ; 47 L. J., Ch., 229 ; 38 L. T 207 ; 
26 W. B. 348), followed in Assoeiation of Land 
Financiers, Re, 16 L. R., Ch. D., 373 ; 50 L. J., 
Ch., 201 ; 42^L. T, 753 ; 29 W. B. 277. 

2. Alexander v. Alexa7ider (2 Ves. 640) is 
not quite in point. Theievere \axious ques- 
tions in that case, but the actual decision v as, 
that under the particular circumstances, the 
son was entitled to the whole of the appointed 
fund. Sir Thomas Clarke read the will as if 
the words were, “ to my son Francis and his 
wife and children, if they shall bj law be 
capable.” In saying that the reasoning was 

very artificial ” and “ not satisfactoiy,” Lord 
St. Leonards (Vendors and Pui chasers, 8th 
edition, pp. 504, 505) means to say it was 
unsound reasoning, and I agree with him. 
The Master of the Bolls had no right to^ put 
into the will the words he did. The decision 
in effect was, that although there was no 
possibility of ascertaining what shares the 
appointees were intended to take, yet the one 
ob 3 ect of the power took the whole. That 
decision has been erruled by later authorities. 
Oswald interposed this obsei\ation, “But Sir 
Thomas Clarke expressly follow’S the piinciple 
laid down in Ilmnphrey v. Taylcnr (Ambl. 
136).” What he says in Alexaoider v. Alex^ 
andcr is a mere dictum, and it is difficult to 
support a dictum wffion the decision is gone. 
With great deference to Sir Thomas Clarke, I 
do not see what Humphrey v. Tayleur had to 
do with the case betoie him. Humphrey v. 
Tmjleur does not appear to have been decided 
on general law, but on the words of the 
codicil. Lord Hardwioke treats the codicil as 


j if it had the effect of erasing the name of one 

I of the original appointees. Per Jessel, M.B., 

Kerr, Re, i L. B., Ch. B., 600, 602 ; 46 L. J., 
Oh., 287; 30 L. T. 356; 25 W. R. 390. 

3. Alexander v. Welhnyto^i (JDuhe') (2 Buss, 
j & M. 85) discussed in Kmloch v. Secretary of 

State for India in Couiieil, 7 L. B., App Cas., 
j 619; 51 L. J., Ch., 885; 47 L. T. 133; 30 


W. B. 845. Affirming 15 L. E,, Oh. J),, 1 ; 
49 L. J., Ch., 571 ; 42 L. T. 667 : 28 W, B. 619. 

4. Alla^i V. Rower (3 Bro. 0. 0. 149) 
doubted in CUnan v. Coohe, 1 Sch. «& Lef. 37. 

5. Alien v, Greenslade (33 L. T. 567) 
followed in Greenwood v. Rro^vnhill, 44 L. T. 
47. 

6. Alien v. MHherson (1 H. L. Ca. 191) 
followed in Melimh v, Milton, 0 L. B., Ch. B., 
27 ; 45 L. J., Ch., 836 ; 35 L. % 82 ; 24 W. B. 
892. 

7. Alien v. Maddoeh (11 Moo. P. 0. 427 ; 6 
W, E. 825) followed in Heatheote, In pods of, 
6 L. E., P. B., 30 5 50 L. J., P., 42 ; 44 L. T. 280 ; 
29 W. B. 356, 

8. Alien v. Richardson (13 L. E., Oh, B., 
524) considered in Phelps v. White, 7 L. B., 
lx,, 160 . 

0. Alhpne v, AlUym (2 O’, k L. 544). I 
^uld have had some doubt about that caso. 
wa$ said wms, however, merely a dictum 
, learned Judge, ot rather a speculation 




as to what he would have decided if the case 
had come before him for decision. ^ What was 
there said amounted to no decision, and I 
think can hardly be relied upon as such. Per 
Cranwoith, V.-C., in Windus v. Windus, 6 Be 
G. M. & G. 549, 562. 

10. Alleyne v. Darcy (5 Ir, Ch. B. 55) 
followed in Sargent" s Policy, Re, 7 L, B , Ir., 
66. 

11. Alhopp V. Wheatcroft (15 L. B., Eq , 
59 ; 42 L. J., Ch , 12 ; 27 L. T. 372 ; 21 W. B. 
102) dicta disapproved of in Roudllon v. 
RousiUon, 14 L B., Ch. B., 351 ; 49 L J., Ch , 
339 ; 42 L. T 679; 28 W. B. 623. 

12. Ames, Re, A^nes a. Taylor (25 L. B., Ch. 
D , 72 ; 32 W. B 287) distinguished in Chappie, 
Re, Hewton v. Chapman, 27 L. Ft., Ch. D., 584. 

13. Amies v. SltUern (14 Sim. 428) not re- 
concilable with Woodgate Unwin (4 Sim. 
329), but followed in Kenworthy Ward, 11 
Ilaie 196 ; 1 W. B. 493 ; 1 Eq. Rep. 389. 

14. Anms v. Hall (3 Jur., N S , 584) not 
followed m Fmonetts Estate, Re, Emmet v. 
Ennnet (No. 2), 17 L. B , Ch. B , 142; 50 L. J,, 
Ch., 341; 44 L. T. 372. 

15. Amos V. Chadwick (4 L. B , Ch. D., 869 ; 

9 L. B , Ch. D., 459 ; 47 L. J., Ch , 871 ; 39 L. T. 
50; 26 W. B. 840) approved in Renyiett v. 
Rury (Xo9y7), 5 L. B , C. P. B., 339 ; 49 L. J., 
C. P , 411 ; 42 L. T. 480. 

16. A^ikerson v. Fitzgei'ald (4 PI. L. Ca. 
484; pioccodecl on the gionnd that, when a 
waiianty ot a previou'^ly existing tact is i^art of 
the contiacl for life insurance, the materiality 
of the fact is important, and its falsehood is 
fatal to the contract. Per Stuart, V.-O,, in 
Towllew National Gniardan Assurance Society, 

3 Giffi 42, 55, 

17. Ande^^son's case, Scottish Petroleum Co., 
Re (17 L. B , Ch. B., 378 : 50 L J., Ch , 269 ; 
43 L. T. 723 ; 29 W. B. 372)appioved (by Kay, J.) 
in Scottish PetTroleum Co., Re, Wallace's ease, 
23 L. B , Ch. B., 413 ; 49 L, T. 348 ; 31 W. B, 
816. 

18. Andre^o v. Ruchanan (2 L. B,, H. L,, 
(Sc.) 286) cited and approved in Dixon v. 
White, 8 L. B , x^pp. Cas. (Sc.), 833. 

19. Ando'ews\. Powys (2 Bio. P. C. 504) is 
no authoiity for the pioposition that a coiiit 
of cquit 5 'has no 3 uiis(lictioii to try the validity 
of a w ill of leal or peisonal estate. Middleton 

V. Sherburne, 4 Y. & Coll 35b. 

20 Andrews v. Salt (8 L. E., Ch., 622 ; 21 

W. B. 431, 616 ; 28 L. T., N. S , 686) oonsidered. 
in Clarhe's Estate, Re. 21 L, li, Ch. B., 817; 
51 L. J , Ch., 762; 47 L. T. 84 ; 31 W. B. 37. 

21. Anyerstem v. Martini (T. & B. 232) 
considered in Maepherso^b v. Macphersoii, 16 
Jur. 847. 

22. AngloHtalian Rank v. Dames (9 L. B.,. 
Ch. B , 275 ; 47 L. J., Ch., 833 ; 39 L. T. 244 ; 
27 W. B. 3) appro\ed in Eians, Exp., WdtUm, 
Re, 13 L. B., Ob, B., 252 ; 49 L. J., Bky., 7; 
41 L. T, 565 ; 28 W, R. 127 ; and in Rnjant 

V. Dull, Dull V, Rrya^it, 39 L. T., N. S., 370; 

10 L. K, Oh, B., 153: 48 L. J, Ch., 325 ; 27 

W. E. 246, 

23. Anon, (Buck 475) overruled, semMe, ia 
Coates, Exp., 1 Mont, k A, 328 ; 3 Bea. & Clm 
626. 

24. Awm. (1 GifE. 392). It is clear, upoB 
the authorities, with the one exception of the 
anonymous case before Vice-Chancellor Stuart* 
reported in 1 GijK. 392, that, the trusts of the 







same 


■874 j ;2 Jnr., N. fOSj $S L. J., CJh., 6S0, 

Arr^mmm's TtwU, Me (29 Ii. J_ Oh., 
®S§ I ® W.B. 35 8 ; S De<G.B'i& J, 
«||fe4 » Bktdon, Me., ChMm, t,- 


Hr Justice Littledale, who does 
doubts of Lord Tenterden and 
Baytey, but lays down very pig 

i||por^01y;, 
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settlement having failed, there is a resulting 
trust to the lady of the pioperty settled by 
her, and that such propeity must now go to 
hex next of kin, there never having been, 
either in form or m fact, any reduction of it 
into possession by her husband, the whole 
arrangement as to the settlement having 
been made bcloie any marital right existed. 
Each fund will go to the next of kin of the 
individual settloi. With regard to the anony- 
mous case before Yice-Chancelior Stuart, it 
was heard in private, no cases were cited, and 
it should also be borne in mind that it was a 
case where the wife was illegitimate, and 
consequently had no next of kin, and that in 
that case the husband survived the wife, and, 
therefore, probably the right of the crown, 
which was the only adveise claim, was not 
insisted on. Per Hall, Y.-C., m IVollastoji v. 
BerMey, 24 W. B. 360; 34 L. T., K. S., 171, 
172; 2L. B.,Oh. 3)., 213, 216. 

1, Awn. (6 L. B., Eq., 135; 37 L. J., Oh., 
705) reversed by Memirni v. Sewton, 4 L. B., 
Ch., 143; 88 E. X, Ch., 145; 17 W. B. 238; 
19 L. I., N. B., 588. 

2, Awu, (15 Yes. 174) followed in SmitJi 
V. Bhfield, 2 Yes. k B. 100. 

3, Amn. (3 Wils. 135) overruled in Mose v. 
Mmeraft, 4 Camp. 245, 

4 Amley v. Cotton (16 L. J., Ch,, 55) 
followed by Jokmont Me, Cockerell v, Mu'x 
26 L. B., Ch. 1)., 638 ; 53 L. J., Ch., 645 ; 
32 W. E. 634. 

^ 5. Anikmiy v. Mees (2 Or. k J, 75) con- 
sidered and followed in JDaetes v, Jones, 24 
L. B., Ch. B., 190; 62 L. J., Oh., 720 ; 49 L, T. 
624. 

6. Apperly v. Pat/e (1 Ph. 779; 16 L. J., 
K. B., Oh,, 302; 11 Jur. 271) obseived upon in 
Slhm v. JCdgemofth, 2 Be G. & Sm. 73; 12 
Jut. 279. 

7. AfhmUe, Me (14 W, B, 435), followed 
in Me Tawu% 63 L. J., Ch., 1108 : 61 L, T. 
507. 

8. !rhe principle of Archer v. Bndson (7 
Beav. 561), held not to apply. Mlaokle v, 

15 Beav. 596 ; 22 L. J., Ch., 377. 

9. Arghs V, Mmsemm (1 Atk. 578) followed 
by Bomilly, B., in Wehh v. Mmlayid, 7 Jur., 
H, a, 153. 

10. Armitage, Mxp, Lear&yd, Me (17 B. B., 
Ch. B., 13; 44 L. T. 262; 29 W. B. 772), 
followed in Piwe, Mxjh, Moherts, Me, 21 L. B., 
Ch, B., 553 ; 47 L. T. 402 ; 31 Wh B. 104. 

11. Armstrong v. EldrUge (3 Bro. C. 0. 215), 
and Jmm v. Mmidall (1 Jac. & Walk. 100} 
reconciled in Pearson v, Crmiswich, 9 Jur., 
H. S., 397. 

12. Armstrong v. Zgne (Younge, 662) most 
erroneously reported, for nothing of the kind 
was decided in that case as stated in the 
r^^ort of it, !rhe incorrectness of that repoit 
jjas been commented upon by Lord Cottenham 
in JMUU y, Armstrong (4 Myl. k Cr. 403), 
Per Lord Westbury, 0,, in Githert v. Zenm, 32 

• L.,.L. ph., 347. 351. 

, y. Midge (13 0. B. 746) observed 


in Bull V. Padmich, 13 L. R., Ch. B., 517 ; 49 
L. J., Ch., 178 ; 42 L. T. 116 ; 28 W. R. «82. 

15. Arthur Average Association, Me (10 
L. B., Ch., 542 ; 44 L. J., Ch., 569 ; 32 L. T. 526 ; 
23 W. E, 943), net followed in Smith v. 
Aihderson, 15 L. B., Ch. B., 247 ; 50 L. J., Ch,, 
39 ; 43 L. T. 329 ; 29 W. B. 21. 

16. Ashlurg Mailmay Carriage and Iron Co., 
V, Miche (7 L. B., H. L., 653 ; 44 L. J., Exch., 
185 ; 33 L. T. 450 ; 24 W. E. 794). *‘Boct^me 
to be applied reasonably,” Att-Gen, v. Great 
Eastern Mailmay Co., 5 Ij. B., Ap|». Cas., 473 ; 
49 L. J., Ch., 645 ; 42 L. T. 810 ; 28 W. B. 769. 
Affirming 11 L. B., Oh. B., 449; 48 L. J., Oh., 
428; 27 W. B. 759; 40 L, T. 265. 

Senile, the case of Aslilury Mailway Co. 
V. Miche (supra) appears to decide this, at 
all events, that where there is an Act of 
Parliament creating a coi'poration for a par-* 
ticular purpose, and giving a power for that 
particular purpose, what it does not expressly 
or impliedly authorise is to be taken to be 
prohibited. In an Act of this kind granting 
special powers, what is not permitted is pro- 
hibited. II. 

Senile, the test applied in Ashlwry Mailmay 
Co. V. Miche to the powers of a joint stock 
company (limited) registered under the Com- 
panies Act 1862, applies with equal force to 
the case of a railway company incorporated by 
Act of Parliament. Ib. 

The doctrine of uMrh vires as explained in 
Asklimj Mailmay Co. v. Mi eke is to be main- 
tained, but is to be applied reasonabjly, so 
that whatever is fairly incidental to those 
things which the Legislature has authorised 
by an Act of Parliament ought not (unless 
expressly prohibited) to be held as uttm vires, 
II. 

17. Askly V. Ashly (7 B. k 0. 444). How 
the only doubt that has been raised is from 
what IS said by Mr. Justice Ba}ley, in the case 
of A&hhj V. Askly, which I cannot help thinking 
has been misunderstood by the Yice-Chancellor 
(Bacon) in this case ; and I must also say it 
appears to me to have been misunderstood by 
the present Lord Chancellor (Lord Hatherley), 
when Yice-Chancellor, in JEfaynes v, Forsham 
(11 Hare 93 ; 22 L. J., Ch., 1060), both of 
those learned judges appearing to understand 
him to have laid down, that if an executor 
asked a banker ox anybody else to pay money 
for the purpose of paying a debt of the testator, 
and he did pay the money, that then that 
would be money paid to his use as an executor. 
All that Mr. Justice Bayley was considering 
was, whether the count for money paid to the 
use of an executor as executor was a good 
count ; and of course it was a good count if, 
by any possibility, money could be paid to the 
use of an executor as executor. I thffik that 
what he says is explained by the instance 
which he puts afterwards, and that he did not 
mean to say that the money could be money 
paid to the use of the executor as 
unless the matter arose out of a contract wi&, 
or something done^ by, the testator. And that 
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the testator in respect of their being paid out 
of the &ets. Per Hellish, L. J., in Farhall v. 
FmhaU, T L, B., Oh., 123, 129 5 41 L. J., Oh., 
146, 149. 

1« Ashley V. Ashley (6 Sim. 358 ; 3 L.i J., 
Oh., 61). With great respect to the memory of 
Sir Lancelot Shadwell, I cannot help thinking 
that he went too far (in Ashley y. Ashley'), in 
holding that life estates may be given to 
nnbcftn issue as tenants for life, with cross 
remainders between them, because every such 
remainder mffst either be a remainder upon an 
estate tail or a cross executory remainder, 
bequest or limitation limited, so as to take 
effect necessarily within a life in being and 
twenty-one years afterwards. Per Malms, 
in Stuart v, Coekerell, 38 L. J., Oh , 473, 
477; 7 L. B., Eq , 363; 20 L. T., H. S , 513. 

2. Ashley v. Waugh (4 Jnr. 572). There 
must be some inaccuracy in the lepoit of 
Ashley v. Waugh \ the point really did not 
arise. Per Pemberton Leigh, P. 0., in Hughes 
V. Hoshmg, 11 Moo. P. 0. 0. 9 ; and see also 
2 Jarman on Wills, p. 724. 

3. Ashmore, Be (9 L. E., Eq., 99). ^ In | 
this case Lord Justice James, when Vice- i 
Chancellor, held that a similar gift wa& not 
vested. He admitted that his first impiession 
was the other way, but he decided as he did 
on the authority of an old case, Pulsford v. 
Mu/ater (3 Bro,, 0. C., 416). I cannot help 
thinking there is some mistake in the report 
of BuUfo 7 'd V. Hunter, The observations in 
the Judgment, as reported, seem to me 
to point, not to a gift of the interest for 
maintenance, but to a gift of maintenance out 
of the interest, which is not in accordance 
with the terms of the will as given in the 
report. However that may be, it seems to me 
that the law is clearly laid down in subsequent 
authorities. In Watson v. Hayes (5 Myl, & 
Cr, 125, 133) Lord Cottenham sajs, “It is well 
known that a legacy which would, upon the 
terms of the gift, be contingent upon the 
legatee attaining a ceitain age, may become 
vested by a gift of the interest in the mean- 
time, whether direct or in the form of main- 
tenance, provided it be of the whole interest; 
which clearly marks the principle that it is 
the gift of the whole interest which effects the 
vesting of the legacy. It is, therefore, the 
giving the interest which is held to effect the 
vesting of the legacy, and not giving the 
maintenance ; but when maintenance is given, 
questions arise whether it be a distinct gift, 
or merely a direction as to the application of 
the interest ; and if it be a distinct gift, it has 
no effect upon the question of the vesting of 
the legacy/* If that be law, it is very difficult 
to support the decision in Ashmore, Be, I 
agree that the case of Ashmore, Be, is not 
to be distinguished from Pulsford v. Hunter 
(3 Bro., 0. 0., 416), m regards the terms of the 
will, hut I do not find that Lord Loughborough 
said that giving the whole of the income for 
maintenance was not equivalent to giving 
interest. The report says, that *‘the Lord 
Chancellor thought that, hoyrever it might be 
where interest was given, yet that the giving 

I Maintenance was a different case, and was not 
'equivalent to giving interest.” Those observa-* 

' "tiM^» hE correctly reported (which I doubt), 

' I |^&|k|ae- to point ^to thO disHnotion taken 
Cottenham between a gift Of interest 
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to be applied in maintenance, and a gift of 
maintenance apart from interest ; but if this 
be not the true meaning of them, then I think 
they are overruled by what Lord Cottenham 
said, and by the current of modern authorities. 
Indeed, I cannot think that Watson Y, Hayes 
(5 Myl. & Or. 125), and the subsequent cases, 
were called to the Vice-Chancellor’s attention ; 
if they had been, I feel sure he would willingly 
and cheerfully have followed them. Per J essel, 
M. E., in Fox v. Fox, 19 L. E., Eq., 286, 288, 
289 ; 23 W. E. 314. 

4. Askew V. Woodhead (14 L. E., Ch. B-, 27) 
followed in Walsh's Trusts, Be, 7 L. B , Ir., 564. 

5. AHey Weldon (2 B. & P. 346), com- 
mented on in Walks y. Smith, 21 L. B., Ch. B., 
243 ; 52 L. J., Ch., 145 ; 47 L. T. 8b9 ; 31 W. B. 
214. 

6. Ashton V. Corrigan (13 L. B., Eq., 76). 
There Wickens, V.-O., doubted whether a 
contract to execute a mortgage is one which 
the Court will specifically perform. I have no 
doubt whatever that the Couit can make the 
decree. Per Lord Selboine, 0., in Herman v, 
Hodges, 21 W. B. 571 ; 16 L. B., Eq., 18 ; 43 
L. J., Ch., 122. 

7. Ashton V. Langdale {Lord) (4 Be C, & 
Sm. 402) (Debenture stock an interest in land 
within the Moitmain Act, 9 Geo. 2, o. 36) 
overruled by Attree v. Hawe, 9 L. E., Ch. B , 
337 ; 47 L. J., Oh., 863 ; 38 L. T. 733 ; 26 W. E. 
871. 

8. Ashton V. Langdale {Lord) (20 L. J., 
Ch , 234 ; 17 L. T., O. S., 175 ; 4 Be G. & Sm. 
402), not followed in Jervis v. Lawrence, 22 
L B , Ch. B., 209 ; 62 L. J., Ch., 242 ; 47 L. T. 
428 ; 31 W. B. 267. 

9. Ashworth, Fxp, (18 L. B., Eq., 706 ; 43 
L. J., Bky., 142; 30 L. T. 906 ; 22 W. E. 926) 

“ may require fuither consideration,” in Bag- 
share, Fxjg,, Ker, Be, 13 L. B., Oh. B., 304 ; 41 
L. T. 743 ; 28 W. B. 403. 

10. Ashworth Y, Outram (Ho. 2) (5 L. B., 
Oh. B , 943) commented on in Jarmain v, 
Chattertou, 20 L. B., Ch. B., 493 ; 61 L. J., Ch., 
471 ; 30 W. B. 461. 

11. Aslatt V. Southampton Corporation (16 
L. E., Ch. B., 143; 50 L. J., Ch., 31 ; 43 L. T. 
464 ; 29 W. B. 117) doubted. Per Brett, L. J., 
in North London Bailway v. Great Northern 
Bailway, 11 L. B., Q. B. B., 30 ; 62 L, J„ 
Q. B., 383 5 48 L. T, 695 ; 31 W. B. 490. 

12. Aspden v. Seddon (10 L. E., Oh., 394 ; 44 
L. J., Ch., 859 5 23 W. E. 680 ; 32 L. T., H, S., 
415. Affirming 31 L, T., H. S,, 626) approved 
but distinguished in Dixon v. White, 8 L* B., 
App. Cas. (Sc.), 833. 

13. Aston V. Meredith (40 L, J„ Oh., 241 ; 11 
L. E., Eq., 601 ; 24 L. T. 128). A decree for 
sale of property under the Partition Act 1868, 
will be made unless the bill prays for a parti- 
tion as well as a sale ; dissented from in Tealt 
V. WatU (40 L. J., Oh., 176 ; 11 L. E., Eq., 
213), and in Holland v. Holland, 41 L. J., 
Oh., 220; 12 L. E., Eq„ 406 ; 26 L. T. 17; 20 
W* B. 290. 

14* Athenwwm Lift Asmm%(^o SoeMy v* 
Podky (3 Be G. ^ J. 294). Apart ffrom this 
case I do not think there is any other kniihdnty 
which supports the contention cff.the offiem 
liquidate* And in that case % tkink thq 
decision should have beentne pthef way; hut 
the iqdges aeeni never to have got ov^ 

1 impression of ^ the fraudulent cSrcUmsiniiM ^ 
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3nat t^n years arfcorwards, m the case of Att,- 
(rm, V. a)mdaM {% Bden 207 ; Ambl. 614 ), 
where XiOra 3S*orthi«igton pointed out the error 
into Bord Bardwlcke had fallen, It is 
said, . and we know the history of the 
times that*' it was that Bond ^orthingtbn 


under which the bonds were in that case issued. 
Lord Cairns decided, in the case of Natal 
Inre§tim%t Co. (3 L. E, Ch., 365; 37 L. J., 
Ch., 362 ; 16 W. E. 637 ; 18 L. T., H. S., 171), to 
some extent in accordance with AtliencBum Life 
Asswmce Society v. Pooley ; hut the subse- 
qxient decisions of the Lords Justices are 
opposed to this, and the decision of the Court 

01 Queen’s Bench in Weih v. Herne Bay Cmn- 
mmtoners (5 L. E., Q, B., 642), and the other 
authorities adduced, warrant me in coming 
to the conclusion that whatever equities this 
company might have set up against Mr. 
Sheridan, their conduct has precluded them 
fiom setting those equities against the assignee 
from Sheiidan. Ber Malins, V.-C., in Hercules 
Imurancc Co,, Be, 23 W. E. 286 ; 19 L. E. Eq., 
302 ; 44 L. J., Ch., 450 ; 31 L. T. 747. 

1. AtMnson v. Mackreth (35 L. J , Ch., 624 ; 

2 L. R, Eq, 570) observed upon. Malins, 
T.-C., in PlmicT v. Gref/ory (43 L. J., Ch , 616 ; 
31 L. L., N. S., 17 ; 18 L. E,, Eq., 621), said 
that, with great submission to the late Master 
of the Rolls (Lord Eomilly), he took it to be 
perfectly settled that where money had been 
advanced by a client to a firm of solicitors, 
to bo applied on his behalf, if the money were 
lost, tho client could sue all or any one of the 
members of the firm. That was settled by St. 
Aul^yn V, Smart (5 L. E,, Eq, 183, and on 
appeal, 3 L. B., Ch., 646), in which Atlmisovi 
V. Mackreth {suj}ra) was cited. 

2. Athjm V. Kinnicr (4 Exoh. 776), com- 
mented on in V. Smith, L. B.,Ch. B., 

243 ; 52 L. J., Ch., 145 ; 47 L. T. 389 ; 31 W. B. 
2IL 

3. Atf.-Gen. v. Acton, Local Board (22 
L. B., Ch. B., 221 ; 52 L. J., Cb., 112 ; 47 L. T. 
510; 31 W. R. 153) distinguished in Chmles 
V Flmhley Local Board,, 23 L, B , Ch. B , 767 ; 
52 L. J , Ch., 554 ; 48 L. T 569 : 31 W, B. 717. 

4. Att’^Gen. Alford (4 Be G.M. & G. 843 ; 
1 Jur , N. S., 360) observed upon m Bermick 
{Mayor) v, Murray, 3 Jur., N. S., 847. 

5. Att-Ge%. V. Alford (4 Be G. M. & G. 
843). There was a gross case of gross neglect 
by a trustee. I refer to the case of the Att.- 
Gm, V. Alf&rd, in which I charged the trustee 
with compound interest. But the Lord Chan- 
cellor Cranworth having reversed that decision, 
1 should have felt bound in this case by his 
decision, if the circumstances had been the 
same in the present case. I have observed, 
liowever, that in a valuable text book (Lewin 
on Trustees), the decision of Lord Cianworth 
is commented on as inconsistent with several 
cases of Mgh authority which probably were 
not referred to in the argument. Per Stuait, 
V.-C,, in Towmiid v. Tomiend,, 1 Gifi. 201, 212. 

0. Ait.*- Gen. v. Birmmgham and, Berhy 
J'lmctim BaUway Co. (2 Bail. Ca. 124) pro- 
nounced by Lord St. Leonards to be not “ very 
clear or altogether satisfactory. Llnnie v. 
Glasgom South-Western Bailroay Co., 2 
Macq. H. L. Ca. 177. 

7. Aft,- Gen. V. Bowles (2 Yes. 547; 3 Atk. 
806) ** undoubtedly a wrong decision; and 
it was declared to be so by Lord Korthington, 


owed a grudge to Lord Hardwicke, and that 
he liked to throw out observations a^inst his 
judgments ; and probably there may be some- 
thing of feeling in the mode in which he ex- 
piessed himself in that case. But I must say 
that I quite agree with Lord Northingtoii 
in his opinion that the judgment which Lord 
Haidwicke gave in the case of Att.-Gen. v. 
Bowles is utterly irreconcilable with the 
statute and with all subsequent deofeions. 
But Lord Northington, while triumphantly 
showing the erroi in Att -Gen. \? Bowles, says ; 

* Building on a site is lading out the money in 
realty, and theiefore contrary to the spiiit 
of the statute. It is demandablein a prascipe, 
and is a purchase of so much lealty ’ That 
has been entirely overruled in subsequent 

: times. Per Cianworth, C., in Philpott v. St. 
George's Hos 2 ?ital, 6 H. L Ca 351, 352. This 
case was also observed upon to a similar effect 
in Carter v. Green, 3 Kay & J. 591 ; 26 L. J., 
Ch., 846. 

8. Att -Gen. v. Bright (2 Keen 57) observed 
upon in Wynch, B{ej?.,or iFynch's Trusts, Me, 5 
Be G. M. & G. 188 ; 18 Jur. 669 ; 23 L. J., Ch., 
930 ; 17 Jur. 588 ; 22 L. J., Ch ,750; 1 W. E. 
426; 2 W. B. 570; 1 Eq. Eep. 521 ; 2 Eq. Eep. 
1025 ; 1 Sra. G. 427. 

Att.- Gen. v. Bright (2 Keen 51) is in- 
consistent with Lord Thurlow’s decision in 
Kmght v. EUh (2 Bro. 0, 0, 569), which is good 
law, and has iitncr been overruled. Per the 
Lord Chancellor and Sir G. J. Turner, L. J. Jh. 

9. Att. -Gen. V. Compton (1 Y. k 0. Ch. 417) 
distinguished in Att.- Gen. v. Bermondsey 
Vestry, 51 L. J., Ch., 848 ; 46 L. T. 852 ; 30 
W. 11. 872. 

10. A bequest to lay out money in the* 
election or repair of buildings upon lands 
alirady in mortnnin, is a valid and effectual 
bequest. The rule is, as stated in Att,- Gen. v. 
JDai u ^ (9 Ves. 5 14), “ that, unless the testator 
distinctly points to some land in mortmain., 
the Court will unclci stand him to moan that 
an interest in land is to be puichased, and the 
gift is not good.” Trye v. Glouecster ( Cor- 
poration), 14 Beav. 173 ; 21 L. J., K. S , Ch , 
81 ; 15 3m. 887. 

11. Att. -Gen. v. Bay (1 Yes. 221) X.ord 
Biougham referred to the statement that the 
pioviso in tho 9 Geo. 2, c. 36 was inserted on 
account of the chaiity of Queen Anne’s Bounty 
(per Lord Hardwicke, C., in Att.- Gen. v. Bay) ; 
and added, “When I was presiding in the 
Court of Cbanceiy I applied to Lord Hard- 
wicke for his aiicestoi’s notes, and found a 
material difference between them and the 
report of that case.” PhilpoU v. St. George's 
Hosjntal, 3 Jur., H. B., 1 270. 

12. AU.-Gen, v. Barking GtmrdAmis (20* 
L. E., Ch. B., 595 ; 51 L. J., Ch., 585 ; 46 L. T. 
573 : SO W. E. 579) distinguished in Charles 
V. Finchley Local Board, 23 L. B., Ch. B., 707 ; 
52 L, J., Ch., 551 ; 48 L. T. 569 ; 31 W. E. 717. 

13. Att- Gen. v. Bunn (6 M. & W. 511) is 
irreconcilable with a great number of cases. 
(^Forhes v. Forhes, Kay 341.) Per Bomilly, M. B., 
in United States (President) v, Brwmmond, id 
Jur,, K. S„ 533. 

14. Att-Qen. v. Moyer (9 H. L. Ca, ill ; 31 
L, J., Exch., 404) followed in Charlton v. 
AU.-Gen., 4 L. B., App, Cas., 427; 27 W. K 
921 ; 40 L. T. 760 ; 49 L, J,, Exch., 86. 

I If* ^ (I ,Jur,, K. S*, 751 
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^ order of Stnart, T.-C., \ aried on appeal as to 

costs. C. 5 Jur., N. S., 693. 

1. The expression attributed to the Lord 
Obanoellor in Att-Gen, y. Hardy (1 Bim,, 
K S., 338), with respect to the removal of 
dissentient trustees, observed upon in Att,^ Gen, 
V. Claplmm, 4 Le G. M. & G. 591 ; 1 Jur.,H. S., 
505 ; 24 L. X, Ch., 177. 

2. Aft. •Gen, v. Harley (5 Madd. 326). It 
IS ]30^ible that this case may still stand with 
Myers v. Ferlgal (2 De G. M. &: G. 599), on the 
ground that testator, in the former case, 
had a sole interest entitling him to elect to 
take the land. Per Wood, W-C., in Marsh v. 
Att.-Gen , 2 John. & H 61, 66 

3. Att-Gen, v. Hodgson (15 Sim. 146) 
extremely difficult to be reconciled with the 
piincixiles of former decisions, or with the 
common understanding of mankind. Hall v. 
Warren, 9 H. L. Ca. 420. 

4. Att-Gen. v. Hodgson (15 Sim. 146) 
obseived upon in Warren v. Hibdall, 4 Kay 
& J. 603. 

5. Atb,^Ge%, V. Lloyd (1 Yes. 32). This 
case was a very peculiar case, and I am of 
opinion that if the question had turned on the 
construction of the first codicil the decision 
would have been the other way. It is per- 
fectly clear that the reason on w Inch the gift 
was made having failed, the conditional gift 
would not be good. Then came the second 
codicil, by which the testator made an absolute 
gift of the realty to one person and an abso- 
lute gift of the personalty to the charity to 
which he had previously given the whole, 
stating, as a leason for the alteration in dis- 
position, his having been advised that a gift 
of the realty wmuld have been void under the 
Statute of Moitmain. This was a mistake, 
because the will w^as made before the Act 
of 9 Geo. 2, but the codicil was uiiheld. That 
does not reach ibis case, because here there 
is no complete alternative gift. I think, how- 
ever, that if the Aft. • Gen, v. Lloyd had to be 
decided now, the decision wmukV be the other 
way. Per Malms, Y.-O., in Thomas v. Howell, 
18 L. B., Eq., 198, 211, 212 ; 13 L. J., Oh., 511, 
512 ; 30 L. T. 244 ; 22 W. E. 676. 

6. Ait, -Gen* v. Liwas (2 Phillips 753). 
I feel bound to follow the decision in that case, 
although I do so wdfcli gieat leluctance, con- 
sidering, as I did in Att,-Gen. Clements (12 
L. B., Eq., 32), that that decision is contiary 
to the siiirit and intention of the framers 
of the Act of Parliament, 4 Geo. 4, c. 76. Per 
Bacon, Y.-O., in Alt,- Gen, v. Read, 12 L. B., 
Eq., 38, 40 ; 40 L. J., Gh., 678 ; 24 L. T, 494. 

7. AtL^Gen, v. Magdalen College (6 H. L. 
Oa. 206 , 3 Jur., N. S.,‘ 675 ; 26 L. J., Ch., 620. 
The decision in this case held to govern a case 
where charity land had not been aliened in 
lee, but had been held under a lease for five 
hundred years, at a rent which had been 
regularly paid. AU,- Gen, v, JDmey, 4 De G. & 

I J. 136. 

I 8. AU,-Gen, v. Mckol (16 Yes. 338) ob- 

served upon in Jmimn v, Newcastle CDnlm\ 
XO Jur., H. S., 688 ; 10 L. T., H. S , 636. 

0. AH'^Gem, % Peek (Cor^oratmi) (4 Myl. 
•?' >. ^ Oi 17) observed upon in Fmtt v, Keith, 3 

I . B. 406 J 10 Jur., N, S., 805 ; 38 L. J., Oh., 

J ■ 528. 

I i y , '10. Ja-Gen, v. Read (12 L, E., Eq., 88 ; 40 
^ Oh., 678 ^ 24 L. T. 494) explained in 


Att.-Gen, v. Leather, 43 L. T. 749 : 29 W. B. 
347. 

11. AU,‘Gen, v. Sands (Hardr. 488; 2 Freem. 
129 ; 3 Ch. Bep. 33) commented on in Nicholls 
V. Ho7v, 2 Yem. 389. 

12. AU,-Gen. v. Sidney Svssex College (15 
L. T. 318 ; 16 W. L. 162) followed in Att.-Ge7i, 

V. Manchester (Bean), 18 L. B., Oh. B., 596 ; 50 
L. J., Ch , 562 ; 45 L. T. 184. 

13. Aft, •Gen. v. Sidney Sussex College (15 

W. B. 162; 15 L. T. 518) dissented fiom in 
Glen T. Qregq, 21 L, E., Ch. D , 513 ; 51 L. J., 
Ch., 783 ; 47 L. T. 285 ; 31 W. K. 149, Ee^ers- 
ing 51 L. J., Ch., 551 ; 46 L. T, 375 ; 30 W. 11. 
633. 

14. Aft. -Gen. v. Smythe (9 H. L. Ca. 497; 
81 L. J., Exch., 404) followed in Charlton v. 
Att.-Gen., 4 L. B., App. Cas., 427 ; 27 W. B. 
921 ; 40 L. T. 760 ; 49 L. J , Exch , 86. 

15. Att.-Gen, v. Stamford (Harl) (1 Ph. 737 ; 
12 L. J., N. S., Ch , 297 ; 7 Jur 359) observed 
on in Att.-Gen, v. Ludlow (Corporation). 2 
Ph. 685. 

16. Att-Gen. v. Swansea Imjorovenients Co. 
(9 L. E., Gh. B., 46 ; 48 L. J., Cb., 72 ; 26 
W. E. 840) commented on in Crojyyoer v. Smith, 
24 L. B., Oh. B., 305 ; 53 L. J., Ch., 170 : 49 
L. T. 548 ; 32 W. E. 212. 

17. Att.-Gen. v. Tomline (7 L. E, Ch. B., 
389 ; 47 L. J., Ch., 473 ; 26 W. E. 188), dictum 
as to judgment by consent explained in Baris 
V. Bavis, 13 L. E , Ch. B., 861 ; 49 L. J., Ch., 
241 ; 41 L. T. 790 ; 28 W. E. 345. 

IS. Att.-Gen.Y. Tyndall (2 Eden 207, Amb. 
614). Lord Northington’s decision in this case, 
that a gift over for charitable uses, in the 
event of a previous gift being void under 
the 9 Geo 2, c. 36, must be taken as in fraud 
of the law, and intended to intimidate the 
heir or next of kin, and prevent their disputing 
the charity, and therefore \oid, disapproved 
of. Carter v. Green, 3 Kay & J. 591 ; 26 L. J., 
Ch , 845. See also RWpott v. St, George's Hos- 
pital, 6 H. L. Ca. 351. 

19. A gift to trustees, wdth an option to 
build upon land already in mortmain, or to 
acquire other land, is good. When money is 
directed to be given to othcis for building 
upon new land, it is bad within the statute. 
The proper test is that laid down in Att.-Gen. 
V. WilliaTns (2 Cox 387), viz., to see what, in- 
dependently of the statute, would be the direc- 
tions of the Court in carrying out the trust. 
If those directions, or any of them, are struck 
at by the statute, the trust is bad. Mmards 

V. Hall, 17 Jur. 593 ; 22 L. J., Ch., 1078 j 13 
Hare 17. Affirmed 1 Jur., K. S., 1189. 

20. Att.-Gen. v. Williams (2 Cox 387) fol- 
lowed in Hill V. Jones, 2 W. E, 657, 

21. Att.-Gen. v. Wygyesion Hospital (12 
Beav. 113) questioned by Kiadersley, Y,-Ch., 
lowed in AU.-Gen. v. Bayne, 27 Beav. 168. 

22. Attwood V. Small (6 Cl. k F. 232) com- 
mented on in Maecabe v. Hmsey, 2 Bow & CL 
440. 

23. Attwood V. Small (6 01. k F. 282) com- 
mented on in Redgrme v, Hurd, 20 L. E., 
Oh. B., 1 ; 51 L. J., Oh., 113 \ 45 L. T. 485 ; 30 

W. B.251. 


24. Attree v. Hawe (9 L. B., Ch. B., 337 ; 47 
L, J.,0h.,863; 38 L.T. 738 ; 26 W. E. 871) 
distinguished in Ashworth v. Mu%%, 15 L. R., 
Oh. B,, 363 ; 50 Jj. J„ Oh., 107 ; 43 L. % 553 ; 

28 W. B. 965. 


I 





1. Attrfe r. Tfawe (0 L R , Ch. D , HJi?,* 47 
L* J., Cb., Sm ; :-ib L. T 733 : 26 W. U ) tnl- 
lowed in Jmisw Lawrence, 62 L. J.j Ch., 242 ; 
22 L. R., Gh. D., 209 ; 47 L. T. 448 ; 31 W. li. 
207. 

2. Avclilmul (Lord) v. Westminster Dis- 
trkf Board of HW/tS (7 L. E.., Ch., 697; 41 
L. J., Gh., 763; 20 L. T. 961 : 20 W. E. 846) 
flistingnisbed in Barlow v. St, Ata/ry Allotts 
Yednj, 27 L. E., Ch. B., 302 ; 53 L. J , Ch., 899 ; 
32 W. E. 906. 

3. AucUand (jLord') v. Westminster Bocal 
Board of Worls (7 L. E., Ch , 597 ; 41 L. J., 
Ch., 723; 26 L. T. 901 ; 20 W. E. 845). Now I 
have referred to this case, and speaking 'with 
all defeience to the eminent judges 'who 
decided it, it appeals to me that sufficient 
attention was not paid to the real facts of the 
case. The loids justices dealt with the case 
as if the Westminster Board of Woiks had 
threatened to pull down what they had no 
light to pull down, and that being a wrong- 
ful act, they felt no doubt as to their juiis- 
diotion to restrain it. If that had been the 
case here, I should, without that decision, 
have granted an injunction, just as in the 
ease of a railway company exceeding its 
powers. But on reading the report, that was 
not the real state of the case at all. The 
Westminster Board of Works had not threat- 
ened to pull down the houses, but to apply to 
a magistrate for an order to pull down, and 
such order could not have been made except 
by a magistrate havi w jurisdiction to make it ; 
to that the application was really to restrain 
the board, not fiom pulling down, as both tlie 
lords justices ti'oatcd it, but from appUing to 
a magist i af e for an order to pull dow n. ' Con- 
sequently the judgimiit in that case has, m 
fact, no real applh ‘alien to the present case. 
1 cannot thereiore treat that as a decision upon 
the qtiestion whether a court of equity w ill 
restrain an application to a magistiate for 
an order to pull down; it decided a totally 
diferent point, and theiefore X cannot consider 
It as an authority applicable to the present 
case. If there is any reason against the ap- 
plication the magistrate mil listen to it, and 
refuse to grant the order Per Jessel, H.E., 
in Berr v, Preston Corporation, 6 L. E., Ch. D., 
463, 467 ; 46 L. J,. Ch., 409; 25 W. E. 264. 

4. Ansfm v. Jaelmn (11 L. R., Ch. D., 912, 
n.) approved in Potter v Jacimn, 13 L. B , 
Gh.B,,845; 49 L. J., Ch,232; 42 L. T.291: 
28 W. B. 411. 

5. Australmia {Bmih of) v Breillat (6 
Moo. P, 0, C. 152, 201, nom. Australasia 
(Bank of) T. Au^fraVm (Bank of), 12 Jur. 189, 
197). Pemberton Leigh, P 0., in delivering 
the ludgment of the Court, said It has 


7. Areralf v. Wade (1 Moll. 571, n.) not 
binding. Barry v. hiawelL FI. k li.s : 8 Ir 
Eq. E. 18. 

8. Avern v. Zloyd (5 L. E., Eq., 383 ; 18 

L. T.j N. S., 282 ; 37 L. J., Ch., 489) observed 
upon by Malins, V.-Ch., in Stmrt v. Coehrell 
20 L. T., N. S., 513 ; 7 L. E., Eq., 363 ; 38 L. J. 
Ch., 473. ^ 

9. Aiemann v, Zmid (18 L. E., Eq., 330; 43 
L. J., Ch , 655 ; 31 L. T. 110 ; 22 W. R,^789) 
dicta disappioved of in IlaUey v. Brotherhood, 
15 L. E., Ch. B., 514 ; 49 L. 'j.,^Cli., 786 ; 43 
L. T. 366 ; 29 W. E. 9. 

10. Ayerst v. Je^iluns (10 L. E., Eq., 275: 

42 L. J., Ch., 690 ; 29 L. T. 126 ; 21 W. E. 878) 
distinguished in Panson v. BQvnn, 13 L. E., 
Ch. B., 202; 28 W. E. 652. * 


11, Bach V. Jfeifs (Jac. 634) is a stiong 
authority against Churchman v. Ireland (1 
Buss. & M. 250 ; 1 L. J., N. S., Ch., 172), and 
the reasoning of Sir Thomas Plumer is directly 
inconsistent with it. Tennant v. Tennant, 
LI. k G. temp. Plunk. 629. 

12. Baddeley v. Badddey (9 L. B.. Ch. B., 
113 ; 48 L. J., Ch., 86 ; 38 L. T. 906 ; 26 W. E. 
850) not foEowed in Breton's estate, Be, Breton 
Y, Wooleeni 17 L. E„ Oh. B., 416 ; 60 L, d., Oh., 
369 ! 44 L. T. 337 ; 29 W E. 777. 

33, Baiham v. Mar? is (52 L. L, Oh., 237 n*; 
45 L. T. 579) followed in Swatnsion v. Metro^ 
poMan Board of EW.9, 62 L. L, Oh., 236 ; 48 
L.T. 634; 31 W. E. 498. 

14. Badham r, Mee (1 Mvl. & K. 32 ; 2 L. X, 

N. S., Ch , 1 ; 7 Bmg. 695 ; 9 L. J., N. S., 0. P., 
213) dissented from in Jones v. 10 

Sim. 150 ; 10 L. J , N. B , Ch., 165; 5 Jur. 190, 

15. Bafffjett v. 3L use (7 L. T., 0. S., 41 ; 1 Ph, 
627) followed in Mown, Be, O'lJalloran v. 
liny, 49 L. T. 165. 

36. Bagot v. Bagof, Ban. Chan. Prac, (4th 
edit.), p. 1319, explained in Taylor v, Bowlen, 
21 L. T., N. S., 70 ; 17 W. E 778 ; 38 L. J., Oh., 
680; 4L.E.,Ch.,697. 

17, Bailey v. Birchall (2 Ilem, & M. 371) 
followed in Charlton v. Charlton, 52 L. J., Oh„ 
971 ; 49 L, T. 267 ; 32 W. E. 90. 

18 Bailey y. Cmmdy (1 Keen 53) followed 
in Ala^ihij v, Bewiclte, 2 Jur., N. S., 671 ; 8 
Be 0. M. k a. 468 ; 4 W. E. 757. 

39. Bailey v. Bicharcho7h (9 Hare 734). 
The case of Barnhart v. Greemhields (9 
Moo, P. 0. 0. 32, 33) was leferrcd to in the 
course of the argument upon the question of 
notice. It does not seem to me to affect the 
present case ; but I take this opportunity of 
observing, that I quite concur in the explana- 
tion there given of what fell from me in 
the case of Bailey v. Miohardson (9 Hare 734)^ 
It was not my intention in that case at ,^11 
to 'extend the doctrine of BmUU v. 
son (16 Yes. 249) and AUe^i v. A^ithony Jl * 
Meriv, 282). Per Turner, L. J., in jtni^^Y^ 
Bomyer^ 4 Jur., N. S., 669, 575 ; 27 4 ^ 

520,532. f. 

20. Badly y. Mkim (2 Bickena^ImfMfp 
scaxcely necessary to notice Baily YdMUds, a 
ease reported in the second volume of Dickens’ 
Eeports, The accuracy of his reports is not to 
be relied upon, and this case is a remarkable 
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to have been laid down by Loid Tliurlow that 
wher#tbere was a covenant to settle an estate, 
if tbe covenantor sold the estate he was only 
to be consiflered as a trustee and a debtor by 
simple contract ; but that if a Judgment at 
law were recovered on the covenant he became 
a debtor by specialty j that is, that where by 
the Judgment the debt became of higher 
order than a debt by specialty, it was then, 
not till then, a specialty debt. Per 
Stuart, T.-C., in Stufehj v, Xej)^, 20 L. T., 
N. B., 58, 60. 

1. Balwr V. Baler (6 H. L. Ca. 616; 27 
L. J., Ch., 417) distinguished in Carmichael v. 
Gee, 5 L. R., App. Cas, 5bS; 49 L. J., Ch., 
829 ; 43 L, T. 227. 

2. Balter v. Bradley (7 Be Gr. M. & G. 697) 
followed in Smith, Be, Chapman v. IVood, 51 
L. T. 601. 

3. Baker v» Ilanhmj (3 Puss. 340) dis- 
sented from in Bdwards v. Saloway, 2 Ph. 625 ; 
IT li. X, K. S., Ch., 329 ; 12 Jur. 487. 

4. Baker v. Parmn (42 L. J., Ch., 228). I 

should not have felt either doubt or difficulty 
about deciding this case were it not for the 
decision of my predecessor, Lord Romilly, in 
the office J have the honour to hold, when this 
very case on this very will was before him 
in the case of Baker v. Parson, In accordance 
with the practice, which I consider to be 
binding on every Judge of primary Jurisdiction, 
I should have defeired to that authority with- 
out argument had there been no other decision 
on the subject of this very will by a court 
of co-ordmate Jurisdiction. But considering 
that the decision of the Comt of Common 
Pleas in Doe d. Baker v Wmclmier (15 L. T. 
68), and the decision of Lord Romilly in Baker 
v. Parson on the same will, which I have now 
before me, cannot, by any possibility, stand 
together, I think I am at liberty to say that 
I am not conclusively bound by the decision 
in Baker v. especially con sideling tliat 

that decision was so recent as the year 1872. 
As I said before, being completely antagonistic 
to the decision of the Court of Common Pleas, 
which decision was not cited to Lord Bomilly, 
it cannot be oon&ideied to have settled the law 
for any purpose whatever. Per Bir George 
Jessel, M. R , in Baker v. White, 44 L. J., Ch., 
661, 663 ; 20 L. 11., Eq., 166 ; 32 L. P. 347 ; 23 
W. R. 670, 

6, Baldwin, Bsep. (1 Mont. & A. 617), cor- 
rected in Thompson, Mzp., 2 Mont & A 40 ; 4 
Bea. & Ch. 634. 

6. Maldwyn v. Banister (B P. W, 251. n.) 
commented upon by Turner, L. J., in Shaw v. 
Mwmy,% Be G. E. k S. 46B, 473 ; 11 Jur.,Pr, S., 
99; 34 L. X, Oh., 257, 260; 13 W. R. 374; 11 
L. %, N. S,, 645. 

T. Ballard, Be (9 L. T., H. S., 399), dis. 
sented from in Hymns, Bxp., Memderry, Me, 11 
L. T., S., 890. 

a Bam 3¥mf, Be (11 L, B., Ch. B., 270 : 
IS L. X, Oh„ 279; 40 L. T. 880; 27 W. R, 
409), questioned in Mmmim v. Bradford* 
Johnson v. Bmmim, 13 L. B., Ch, D., 493 ; 49 

;F,, Ch„ 222 ; 28 W. E, 531, 

9. Banco de Portugal % WaddeU (5 L, B., 
App, Cas., 161; 49 L. X, Bky„ S3; 42 L. T. 
‘698 ; 28 W. B. 447) applied in Mm, Be, 7 L. B„ 
I58» 

Me (32 X. R^, Ch. B., 131 5 48 
IPpPli,, 837 ; 40 L. T, 828 ; 27 W. B. 826), ap. 










proved in Smith v. Bobinso7i>, 13 L R., Ch. B., 
148; 49 L. X, Oh., 20. 

11, Banks V. Braitlmaiie (32 L. J., Ch., 45 ; 

7 L. T., K S., 149). It is settled hjBaijiies v. 
Saijnes (3 Be G, M. h G, 670), that when 
a testator gives a clear annuity, that is to be 
construed as an annuity free from duty, and 
in this case the testator has in effect given 
a clear yearly sum of lOOZ. to this charity. 
Ill Banks V, Braithwaite there was a direction 
to retain so much stock as should be sufficient 
to realize the clear yearly income of 130? , and 
to pay, not an annuity, but the dividends 
of the stock. Here the direction is to pay 
such income or yearly sum, that is to say, the 
clear income or yearly sum of 100?. Whether 
Banks V. Braithwaite is consistent with 
Baynes v. Baynes, it is unnecessary for me 
to consider ; I am bound to follow the latter, 
which is the decision of the Court of Appeal, 
and m the good sense of which, moreover, 

I entirely concur. I think that decision 
governs the present case, and I am therefore 
of opinion that this legacy was given free of 
duty. Per James, V.-G., in Colds Will, Be, 
22 L. T., H S., 221, 222 ; 8 L. E., Eq., 271, 272. 

12 Bamlts v. Safton (2 P, W, 700), holding 
a wife to be endowed of equity of redemption, 
overiulod. See Id. 719, note (2). 

13. That a wife is not dowable of a trust 
estate, is now an established doctrine. In 
Banh v. Stiff on (2 P. W. 712), Sir Joseph 
Jekyll took distinction in legard to a trust, 
where it descends to the husband from another, 
and not created by himself ; but Lord Talbot 
afterwards, in the case of the Aft- Gen. v. 
Scott (Eorrest. 138), determined directly con- 
trary to this distinction. Godwin v, Wkis* 
more, 2 Atk. 626. 

14. Bannerttian v. Clarke (3 Brew. 6S2). 
In the conflioting state of the authorities on 
the point before me, I feel myself bound to 
follow that which seems to me to be the most 
consistent with Justice and common sense. 

1 confess I do not see why it is more the act of 

God, that a vendor, having contracted to sell 
propeity, should afteiwards die testate, than 
he should afterwards die intestate. Banner* 
man v, Clarke does not appear to have been 
mentioned to Wood, when he decided 

Purser v. Barhj (4 Kay & J. 41). I shall 
therefore follow the earlier decision, and now 

‘ hold that, although there was really no fault 
in this case on either side, the decree (as to 
the plaintiff’s right, to which there is no doubt) 
must nevertheless be without costs. Per Lord 
Bomilly, M. B., in Ball v. BmluU, 12 Jur., 
H. S , 243; 14 W. R. 495; 14 L. T., H. S., 246. 

15. Bariatinsky, Be (1 Ph. 442), overruled 
in Townshend, Me, 1 Ph. 804 ; 16 L, X, H. S.* 
Ch., 266. 

16. Barker r. Mayner (6 MadcL 208) ob- 
served upon in Clark v, Browne, 18 Jur, 903 ; 

2 Sm. & G* 524. 

17. Barnard, Me (2 Be G. M. & G, 364; If 
Jur. 53). Bictum of Oranworth, T.-O., ex- 
plained in Strother, Be, 3 Kay & X 618, 527 : 

3 Jur., K S., 7B6. 

18. Bamgwdhiom reports said not to be gn 
authority, arguendo, OeMestone v. Bemon, 2 
Sim. ^ 8.266; 3L. X,Clk,m 

19. Barnes v. Patch (8 Yes. 604), mista&e 

in report of, noticed in B&mlUmi (Maym^ t. 

Mdsdm, II Jux. 193 ; 6 Moo. E 0. f 6. | ^ | 

I V'-'uh 
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1. Sarnes v. Baeaer (1 T. & 0., Oh. C., 
401) commented on in Laredn, lie, 11 Ir. Oh. U. 

2. Barnes Ymmif (5 ]\roo. P, C. 2}1) 
CQiisirlered in v. Bsi(\ 15 Jnr. 159. 

3. Barimhy v. Powell (Ambl, 102). Cer- 
tainly that case seems to want very mitch the 
.force ol an authority. It appears to have 
been heaid ex 2 )aTtc, There is no report 
whatever of any argument having taken place, 
and it is said that the counsel for the solicitor, 
whose Hen w^as declared upon that occasion, 
'‘doubled of it'’ (that is the expression in the 
report). He doubted whether there could be 
any such lien. I think that doubt is very 
well founded, because to hold that a solicitor, 
obtaining- a real estate for his client, could be 
entitled to a lien upon it for costs and chaiges, 
would be entirely contiary to the principle 
upon which the doctrine of lien proceeds. 
There can be no lien upon any projorty unless 
it is in the possession of the party who claims 
the lieu. But if an estate is recovered ly a 
solicitor, or if thiough a solicitor, it is con- 
veyed to the client, and not to the solicitor, 
but his client is in possession of it. all that 
the solicitor has are the deeds and documents : 
he has a lion upon them. Per Chelmsford, C., 
in khim V. Keah, G H, L. Oa. 601 : 4 Jur , K. S 
G05, 697 ; 27 L. 3., Ch., 444, 415. 

4. BameU, (2 IL B. & Bo G. 478) 
overruled as inapplicable to the existing state 

Bmons, 

Are, 10 L. T., N. S,, 35 1, 

6. Bare, Be ( I Kay & J. 210) prooeptled on 
the previous Bankrupt Acts (13 Eliz,, c. 7 1 
dac., e. 15. and 46 Geo. 3, c. 135), which con- 
tained no such lanL.nage as in 1 be 1 list section 
ol Ihe 12 Itl ^ ict , c. 106, th<it nucisionarv 
mlercsls did not pass to assi..,nc''‘s in bank- 
ruptcy, and the absmict of Mich hngiiaoo was 
in ^fact the gioiiud of the decision. It ij> 
satisfactoxy to iind Uiat tlie 12 & 13 AHct c 
106, s. 141, has lemodicd the ddVet ini ho 
law, which oecasiomd great hardship and 
injustice. Per Stiuit, V.-C., Coomhe, He, 1 
Giu, 91, 93, 

6. Barren v. llammimd (10 L. IL, Ch D 
28$ ; 48 B. J., Cli„ 249 ; 27 W. P. 471) followed 
m MolfOijih V. Barnett, 20 L. li., Cli. I) 5,32 » 

61 1; J., C!i , 663 ; 10 L. T, 801 ; 30 W, ll 60l! 

7. Barrett v. Bammoml (10 L. P, Ch. D., 
fe ^'/‘^Cb., 219; 27 W. E. 471) ques- 

r Tngram, 13 L. P., Ch. B , 

338 ; 49 L. J., Ch., 123; 41 L. T. 613 ; 28 AV. B. 

4oiv 

S. Barfmjtmi, Exp. (2 Mont. & A. 245A 

'f « I? CuUs, Exp., Goreii, Be, 3 Mont. & 

A. u49 ; 3 Bea. 242. 

9. Barrington v. Liddell (2 Be G M & G 
480) lonxarked upon and approved of by the 

« S BeG 

M.&G.40; 17 Jur.921. 

10, Barrow v. Barrow (4 Kay & J. 409 • 4 

followed 

in mider v. Pigoft, 22 L. B., Ch, B., 263 • 52 
141 ; 48 L. T. 112 ; 31 W. B. 377. 

XT 

m Mandooch v, Mandcoch, 1 Ir. Oh, B. 


WadMnCWB^avA), I feel 
the decision of the 


(Aleyix, 14), by the dicta of Eolle and the 
other .ludges who were present, next b* Lord 
Chief Justice Hale, in the Att.-Ben. v^ Bands' 
aaiker, 144) whoie he narrates that opinion 
saying that he was counsel in the case, and 
gives his approbation to the doctrine; then bv 
Gilbert, in his Treatise on Uses (3rcl ed., p 868 . 
a^d recently in the case beloie the Alastm- of 
the Rolls, It has been recognized as law that 

office? %iiid 

oust trustees who are seised of land in trust 
for an ahen, but is driven to remedy in 

I ord ‘Sf T <-'^wtrine has been recognized by 
Bold ht Leonards, in his edition of Gilbert on 

rtfntf 1° ‘’'f anthoiities. On 

tho other hand, we have dicta of Vice-Gliqii. 
ceUor Shadwcll, in BueMt/ v. Macdonald (15 
-leoision of Vioo-Chancellov 
9-!nf I’l Stordi/ (s 8m & Gilt. 

advoise to the view contended for by tho 
Crown. ly Lord Il.vthe, le.v , C , in .8W 
Smtemr, 7 L E., Ch., 21,?, .l.i.i • n l J Oh 
676; 26 L. T. 112; 20 W. i 469. ' 

n. Barrows, Be (25 W. R. 407. 5G4; 5 L. E. 
791 Brooli, Be, 26 W, E.' 

14. Barry v. ButUn (2 Moo. P. 0. 4801 
anirovod of in Bronniny^. Bndd, 6 Moo. P. C. 

1 & K. 1 ; 3 Ir. Eq. It. 

y, 146) ob,serv^d upon in Bomjee v. Beamhli, 

Ir E^e't”^’ ^ 

, 16- (B. &K. 1 ; Sir. Eq. E, 
InE^ E 13 

17. Baeey v-. milimon, (3 Ir. Eq. E. 121) 
disajipioied of in Burt v. Bernaed\ PI. &k' 

tol 2 Cen 1 1!.' 1^'.' ® 

o T*^* Bartlett (3 Sm. & G 533- 

ovcinikd 1 Be G. & J. 127;’ 
o 3nr , N, h , 705; 26 L ,1., Ch., 577 j, but the 
decision on appeal seems to hive been made 
iMthout^ any acr mate knowledne of the giound 

L„rdSt.LoSnards’ 

vie\\ ol tlie law seems irreconcilable with the 
decision of the Lords Justices. See note at 
end of case, 3 bm. ic G, 642 

''o followed in 

® & J- ^76; 3 Jnr 

r •/ C!!’- f^SS. E^versinfs 

= 26 L. J., Ch., 509. ° 

20. Barf leU v. Bartleti (4 Haro 631), fol- 

Ih V. Marrgatt, 2 Eq.'^ Ben 

1198; 2 W. B. 576; 23 L. J^Ch.JsTG. ^ 

21. Bartlett v, Pwliersglll (lEast 577 n • | 

Cox 15). This^is a bill of a very ordinary de- 
scription, and it is a startling proposition to 
say that, ™iess the bill alleges that the agency 
was constituted by writing, such a bill cannot 
be sustained. The only authority S has 

proportion 
It appears to me that 
w'lt -f tbe present case, because it 

was a case m which the conyeyance yras 

meuHn M ^PP^^rs from the short statS * 

, , bill sou^taooByoyailOs 

io the plaintiff from the defendant! to Sta 
been mke. IS 
nrewnf ftat ease from toe 

present, which is an ordinary suit by a orihCinal 

SS& 

^moa. with whom to© to*tiihf\a9 entered 
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into. Assuming Bartlett v. PiGliersgjU to be I 
good it cannot, I think, be considered as 
laying down any such general proposition as 
is contended for by the defendants. At all 
events it would be subject to qualifications, 
especially to those which are mentioned by 
Lord St. Leonards in p. 118 of his book, and 
also to the qualification established by Lord 
Hardwicke in Willis v. Willis (2 Atk. 71), 
wii«re his lordship says, There is another 
way of taking a case out of the statute, and 
that is by ’i.dmitting parol e\idcnce within 
the rules laid down in this Court to show the 
trust from the mean circumstances of the 
pretended owner of the real estate or inheri- 
tance, which makes it impossible for him to 
be the purchaser. Per Selwyn, L. J., in 
Meard v. Billeij, 17 W. R, 750; 38 L. J., Ch., 
718, 720; 4 L. R., Ch., 548; 21 L. T., N. S.. 
68 . 

I cannot help saying, as regards the case of 
Bartlett v. JPicliersgUl^ that it seems to be 
quite inconsistent -with all the authorities of 
this Court, which proceed on the tooting that 
it will not allow the Statute of Frauds to be 
made an instrument of fraud. Per Giffard, 
L. J., Ih 

1. Bartlett v. Bees (12 L. R., Eq., 395) 
followed in General Credit and Discount Co, 

V. Clegg, 22 L. R., Ch. D., 549 ; 62 L. J., Ch., 
J297 ; 48 L. T. 182 ; 31 W. R. 421. 

2. Basset v. Basset (3 Atk. 203). It appears 
- from the registrar’s book, that the decree in 

this case was not as the report in Atkyns 
implies, a declaration merely that the post- 
humous heir was not entitled to an account, 
but a declaration ; “ that the rents and profits 
of the settled estates belonged to the plaintiff 
from the time of the death of his father, and 
that the rents and profits of the lands in fee 
belonged to the plaintiff from the time of his 
birth only,” See Biehards v. Bichar ds, Johns. 
768* n. 

3. Bateman v. Gray (29 Beav. 447). Evi- 
dently there had been a mistake on the hearing 
of this case, and the decree varied in accordance 
with Iredell v. Iredell, 25 Beav. 485. See Bate- 



man v* Gray, 37 L. J., Ch., 592 ; 6 L. R., Eq., 215. 

4. Bateman v. Gray (6 L. R., Eq,, 215). 
I cannot agree to the ruling in this case. The 
original decision in Bateman v. Gray (29 
Beav 447) was right. Per Bacon, V.-Ch., in 
GlmUeit v. Burton, 24 L, T„ N. S., 793 ; 12 
L. R,, Eq., 427; 40 L. J., Oh,, 656. 

5. Bates, Bxp, 4' Be (2 M. D. & Be G. 337), 
not followed in Io7ies, Bxp,, 45 L. T. 193. 

6. Bates and Bedgate, Bam. (4 L. R., Ch., 
577; 21 L. T. 410; 17 W. R. 900), open to 
reconsideration,” in Bering’s patent, Be, 13 
L. R., Oh. B., 393 ; 42 L. T. 634 ; 28 W. R. 710. 

7. Bates v. Bandy (3 Russ. 72. n.) ques- 
tioned in JBmteMngs v. Smith, 9 Sim. 137; 7 
L. J., H. S., Ch., 128 ; 2 Jur. 231. 

8* Bathurst v. Be La Zoueh (2 Bick, 460), 
•or as it ought to he, Bathurst v. Be Latouohe, 
commented upon in Boyd v. Broohs, 34 L. J,, 
Ch., 605 ; 13 W. B. 419 ; 12 L. T., N. S.^ 38. 

9. Battkeomhe^ v. Bi^e, 7 L. T., H, S., 697). 
£A ohuroh rebuilt requires reoonsecration.) 
With regard to the necessity of the consecra- 
tion, very little authority has been produced ; 
decided case has been cited, with the ex- 
, perhaps, of the church of South Morley 
, Codex, tit. 9, c. 1, 189) ; but in that 

yoL. VIH 
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case the church had been polluted, and also it 
is not to be legarded as a solemn legal decision. 
The other authorities cited are mere dicta of 
different judges. With regard to the^ case of 
Battisconibe v. Bve^ Br. Robertson in his judg- 
ment cites an authority anterior to the Re- 
formation. urhioh could not apply to the case 
of a Protestant church. As their lordships 
ground their judgment on the second question, 
it is unnecessary for them to consider the first 
question, but they are desirous of stating that 
they give no authority to the position, that, 
if a church be built on the same lines and on 
the same foundation as originally occupied by 
the one pulled down, such church requires 
reconsecration. Per Lord Westbury, P. C., in 
Parker Y. Leach, 12 Jur.. K. S., 911. 

10. Battsford v. Kelhell (3 Ves. 36.3) com- 
mented on in Westwood v. Southey, 2 Sim., 
K S , 192 ; 21 L. J., N. S., Ch., 473 ; 16 Jur. 
400. 

11. Baxter v. Bower (23 W. R. 805), “a 
very special case,” per Thesiger, L. J., in 
Gasldn v. Balls, 13 L. R., Ch. D., 324, 329 ; 
28 W. R. 552. 

12. Beachcroft v. Beaclieroft (1 Madd. 430) 
is a case in which Sir Thomas Plumer made a 
slip as to the right of illegitimate children to 
take as a class under a w ill. Per Btuai t, V.-Ch., 
in Holt V. Smdrey, 38 L. J., Ch., 126, 131. I 
have more than once had occasion to say that 
I consider the case of Beaeheroft v. Beachcroft, 
and the principle upon which it was decidkl, 
to be inconsistent with the other authorities 
upon this subject. Per Stuart, V.-Ch., in Crooli 
V. Hill, 38 L. J , Ch., 579, 582. 

13. Beachcroft v. Beaeheroft (1 Madd. 430) 
stated to have been overruled, Orerh llVs Trust, 
Me, 1 Sm. & G. 362; 17 Jur. 342; 22 L. J., 
Ch.,485; 1 W, R. 208. 

14. Beachcroft v. Beachcroft (1 Madd. 430). 
It is said that this case is no longer authority. 
My opinion, however, is that Beachcroft v 
Beachcroft is a good and binding authority, 
founded on the soundest principles. Per 
Malins, V.-Ch., in Borin v. Borin, 42 L. J., 
Ch., 462, 466; 29 L. T., N. S., 731, 733; IT 
L. R., Eq., 463 ; 22 W. R. 217. 

15. Beall v. Beak (13 L. R,, Eq., 489; 14 
L. J., Ch., 470 ; 26 L. T., 281) followed in Mead, 
Me, 15 L. R., Ch. B., 651; 50 L. J., Ch., 30; 
43 L, T. 117; 28 W. R. 891. 

16. Beamish v. Beamish (11 Ir. Com. Law 
Rep. 511 ; 5 L. T,. N. S., 97 ; 9 H. L. Ca, 274). 
This appeal, in two preceding sessions, was 
most elaborately and learnedly argued on both 
sides at your lordship’s bar before the English 
judges, who were summoned to assist your 
lordships with their advice, and who have 
favoured us with an opinion which displays 
extraordinary research, and will hereafter be 
considered a repertory of all the learning to 
be found in any language upon this important 
subject (marriage). Per CampbeR, 0., in 
Beamish v. Beamish, 5 L. T., IS”. S., 97, 102. 

17. Beauchemp 0Cord) v. Great 
Mailmay Co, (3 L. B., Oh., 745; 38 L. J., Ch., 
162; 19 L. T.» 189 ; 16 W, B. 1155) followed in 


Mailmay and Book Co., 20 L. B' Ch. B., 323 ; 
51 L. J., Ch., 788; 46 L. T. 455; 30 W*.B. 6l7- 
18. Bemfort (^Buhe) v. MeM (12 d* k F. 
248). ^ I do not by any means desire or mean 
to intimate the slightest doubt upon the opinlott ^ 
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eiven ia the House of Lords in this case, that 
a general agent may bind the pnnoipal as to 
third persons, notwithstanding that the prin- 
cipal may ha-ve limited the authoiity oi the 
general agent ; but I take the lule to be other- 
wise when the limit of the authority of the 
general agent is known to the person who 
deals with the agent. I do not see how a 
third person dealing with my agent, kMvung 
the fact that I have limited his authority, can 
say that the agent had power to bind me 
at4inst the espiess limit which I have put 
tipoE the authoiity of the agent when the 
nerson with whom the agent is dealing knows 
that the authoiity of the agent is limited, 
rer Turner, L. J. , in Towle v. National Quardnan 
ABWanee Society ^ 30 L. J., Ch, 900, 915; 7 
Jur., K S., 1109 ; 5 L. T., N. S , 193. 

1. Beammit v. Barrett (1 Moo P, C. 59). 

In the case of Beaumont v. Barrett, from 
Jamaica, it was decided that an assembly 
possessed of supreme legislative authoiity 
had the power of punishing contempts ; that 
the power was inherent in such an asbcmbly, 
and incident to its legislative functions ; and, 
according to the judgment in that case, every 
colonial assembly or council possessed the 
same authority for contempts which the House 
of Commons had exercised in this kingdom 
for a long series of years. But in the year 
184!^ the same question, in substance, <^me 
before this committee on an appeal from 
Kewfoundland, and was twice argued; the 
second time before the Lord Chancellor, two 
noble members of the committee who had 
fonnerly held the great seal, the three chiefs 
of the common law courts in Westminster 
Hall, two out of the lour members of the court 
who were piesent at the decision of the case 
of Beamnont v, Barrett, the Tice-Chancellor, 
and Dr. Lushington; and on that occasion 
(4 Moo. R 0. 84) their lordships '‘weic of 
opinion that the House of Assembly did not 
possess the power of arrest, with a view to 
adjudication, on a complaint of contempt 
out of its doors.” They held that 
the power of the House of Commons in England 
was part of the ** Beei et Oowietudo JParUa- 
menu,*' and the existence of that power in the 
Commons of Oreat Britain did not warrant 
the ascribing it to eve^ supreme legislative 
council or assembly in the colonies. We 
think we are bound by the decision of the 
ease of JTeiUey v. Carson (4 Moo. P. C. 63), the 
greater authority of which, as compared with 
Bemmmt v, Barrett^ it is quite unnecesspy 
to enlarge upon. Pei Pollock, C. B , delivering 
the judgment of ^ the Committee in Benton v. 
Mmpion, 11 Moo. P. 0. 347, 396. 

2. The principles of Beaumont v. Barrett 
(1 Moo, P. 0. 59) as to the hse et comuetndo 
TomUamentl examined in Keilley v. Carson^ 4 
MoO, R 0. 68 ; 7 Jur. 137. 

mm V. Oxford (B a/rV) (6 De Gr. M. & 
X Jur., N. S., 1121 *, 25 L. J., Ch , 299) 
^d of 4n Bliam v, Neale, 6 H, L. Ca. 
luiv, % a, 195 ; 27 L. X, Ch., 444. 
i ^^ .Bwrn (7 Bear. 492) should 
to follow*^ Per Romilly M. B., in 
,%Mohdrts, 25 Beav. 65% 66i. 
io'kstt V, JHUdland Bailway Co. (3 3a B., 
37 L. J., C. P., 11). It - appears to 
the case comes within the piinqiple 
^ y. Midland BaUmdy Co. By -that 



decision we are bound, and we must aot^upon 
it until authoritatively told that we are wrong. 

It appears to me to have been a correct decision, 
and not to be at vaiiance with any of the 
cases which have been referred to. Certainly 
it is not at vaiiance with Mieliet v. Itetro- 
politan Bailway Co. (3 L. E., H. L., 176), 
where theie was only a temporary loss of 
trade to the tenant, and no diminution in the 
value of the house itself. That is explained 
in Becliett v. Midland Bailway Co., and con- 
stitutes the distinction between tflat case and 
the Gated o^iian Bailmay Co. v. Oghliyi%%imq. 

H. L. Gas. 229). Per Willes, J., in McCarthy 
V. Metrojpolitan Board of Worh, 7 L. E., C. P., 
508, 514; 26 L. J. 772. 

I think that this case isgoveined by BeeMt 
V. Midland Bailway Co., and I am not aware 
of any case which at all interferes with that 
decision. Per Keating, J. Jb. 

6. Becliett v. Midland Railway Co. (3 L. E , 

0. R, 82) approved of in Caledo^iian Railway 
V* ^iallleT's Trustees, 7 W. E., App. Gas. (So.), 
259 : 46 L.T. 826; 30 W. E. 569. 

7. Beeliford v. Becltford (Lofft. 490) im- 
perfectly reported. Per Wood, Y.-C., in Boar 
V, Foster, 4 Kay & J. 152, 157. 

8. Bedford (Rulie) v. British Museum 
Trustees (2 Myi. & K. 562) distinguished in 
Sauers Y. Cotlyer, 64 L, J., Ch*, 1 ; 33 W. B, 91. 
24 L E., Ch. D., 180; 52 L. J., Ch,, 770; 48 
L. T. 939; 32 W, E. 200. 

9. Beqy v. Jaoh (3 Court Sess. Gas., 4th 
Series, U), approved, as an authority in favour 
of the equitable jurisdiction of the Court; but 
see Loid Watson as to his disapproval of the 
result at which the Court arrived in Beyy v. 
Jack, Grahame v. Swan, 7 L. E. App. Gas 
(Sc.), 547. 

10. Beere v. Mead (3 J. & L. 340) approved 
ot in Hwthwaite, Re, 2 Ir. Ch. E. 64. 

11. Beet on v. Yaeliell (5 Bro. P. 0. 61), I 
may here refer to the case of Beetonv. Vaehell, 
which, I confess, appears tome rather a strong 
decision. Per Eomilly, M, R.« in Ramsay v 
Shelmerdim, 11 Jur., K. S., 906. 

12. Beeuor v. Luck (4 L. R., Eq., 537 ; 36 
L. J., Ch., 865 ; 15 W. E. 1221) commented on 
and not followed in Jennings v, Jordan, 6 
L. R., App. Gas,, 698; 51 L. J., Oh., 129; 45 
L. T. 693; 30 W. E. 369. Affirming S. 0. suK 
mm. Mills v* Jennings, 13 L. B., Ch. D,, 639 ; 
49 L. J., Ch., 209; 42 L. T. 269; 28 W. R. 
549 ; and in Sarter v. Colman, 19 L B., Oh. D„ 
630 ; 51 L. J., Ch., 481 ; 46 L. T. 154 ; 30 
W. E. 484, 

13. Belaney v* FfrenelC^^ L. E., Ch., 918 ; 43 
L. J., Oh., 312; 29 L. T'. 796 ; 22 W. B. 177) 
distinguished in Capital Fire Insurame As* 
socmUon,Re, 24 L. R., Ch.D„408; 63 L.X, 
Ch . 71 ; 49 L. T. 697 ; 23 W. B. 260. 

14. Bell V. Receiver of Land Revewm (1 

L. E., App. Gas., 707 ; 45 L. J., R 0., 47; 34 
L. T, 629) distinguished in Pearson v. Sperm, 
6 L. E., App. Cas., 70; 49 L. J. R C., 13; 4t 
U T. 698;28W.E.325. ^ 

15. Bellamy v. Jones (8 Yes, 31), the rule 

there laid down by Lord Eldon is now con*» 
siderably qualified, Blaclmood v. BkTrdem 
PI. & K. 630 ; 4 Ir. Eq. E. 609, ^ ^ ^ I f 

16. Bellhaven (Lord). Fxp., Agricultw^i 
Cattle Jnsmance Go., Re (11 Jur., N. S., 20 m 
13 W. IV 479 on appeal, 3 De O. J. & S., 
41 ; 34 L. J., Ch., 503 ; 13 W. E. 849 y 12 L.T., 
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N. 695 ; 11 Jur., H. S., 572), I am unable 
to oistin^ish this case in substance from 
BeUhaven(l>ord), Mxp. T am also unable to dis- 
tinguish it from Spaekman^ Bxp,, Agriculturist 
Cattle Imuranm Co.^ MeQ.1 Jur., N. S., 207 ; 34 
L. J., Ch., 321 ; 13 W. E. 479 ; 12 L. T., N. S., 
130. Eeversing 10 Jur., N. S , 911 ; 12 W. E., 
1133 ; 11 L. T., N. S., 13. Affirmed suh nom. 
82)aolman v. JSmns, 3 L, E., H. L., 171 ; 19 
LfT., N. S., 161 ; 37 L. J., Gh., 752) j but at the 
same time, with all due submission, I approve 
of the ddbihion of the Lords Justices in 
Bellhamn (Lord'), Exp , and I disapprove of 
Lord Westbury’s judgment in Spaolman, Exp, 
I cannot leconcile the two. It seems to me a 
monstrous thing, that when shares have been 
cancelled by the directors, under an airange- 
ment of this sort, and they have taken money 
for so doing, after a lapse of fifteen years it 
should be said to bo a fiaud which makes no 
time a bar, though the fact that the person 
whose shares were cancelled was no longer a 
member of the company wms duly registered, 
and that was the only notice that could be 
given of the matter. Per Eomilly, M. E., in 
Agrlmiltural Cattle Insurance Co,, Me, Stan- 
hope, Exp., 11 Jur., K. S., 872. 

1, Eendyshe, Be (5 W. E. 816). Dictum of 
Kindersley, V.-Oh., in this case not followed in 
Me Lewis, 24 W. E. 103. 

2. Mengough v. WaUer (15 Yes. 607) con- 
sidered in Lawes, Be, Lawes v. Lawes, 45 L. T. 
453 ; SO W. E. 33 ; 20 L. E., Ch. D.. 81. 
Affirming 45 L. T. 273. 

3. Bennett Y. Ahtirrow (8 Yes. 609), followed 
in Barnes v. Bavies, 4 Jur., N. S., 1291. 

4, Bennett v. B%ddles (10 Jur. 534) disap- 
proved of in Coohe, Me, 21 L. J., N. S., Ch., 145 : 
15 Jur. 765. 

6, Bennetts Trusts, Me (19 L. E. Eq., 245 ; 
44 L. J., Bky., 214); 31 L. T. 720; 23 W. E. 
229. Property acquired after a liquidating 
debtors Older of discharge has been gi anted 
does not vest in the debtor but in his trustee: 
overruled in Mhhs v. JBouInais, 10 L. E , Ch., 
479, 490 ; 44 L. J., Oh. 691 ; 23 W. E. 820 ; 33 
L. T, 342. 


i 


I ^ 


ill 


6, Bemleg v. Bmdon (2 Sim. & S. 519) 
determined that a conveyance by lease and 
release operated by way of estoppel. That 
decision was overruled, so far as it was there- 
by decided that a conveyance by lease and 
release operated as an estoppel, by Btaokpoole 
V. Btachpoole, and Llogd v. Lhyd (4 Dru. & 
War, 354). But it was decided, on the appeal 
In Bensley v. Bwdon, that the recital of a 
particular fact concluded the party executing 
the deed. The judgment, on the appeal, is 
not reported in the regular reports, as the 
concluding portion of 6 Eussell, in which the 
case would have appeared, has never been 
published ; but the decision on the appeal is 
referred to by Lord Tenterden in giving judg- 
ment in JBiyM v. BucTimll (2 B. & Ad. 282), and 
the case, on appeal, is reported in 8 L. J., N. S., 
Ch., 85. Per Cusack Smith, M. E., in Bhmgcrford 
% Becker, 5 Ir, Oh. B. 417, 426. 

7. Bentkam v. W^UsMrs (4 Madd. 44) 
dlaapproyed of in Fm'hs % Memock, 12 Sim. 
628 1 13 L, J., hr. S., Ch., 46 ; 7 Jur. 688. 

, 8. Benyon v. Collim, as reported in 2 Bro* 
ip ft Dick. 697, is erroneous. Adair 

' V: 'Bhaw, 1 Sch. &; Lef. 269. 

9. Berdcm v. Greenwood (3 D. B., Ixoh. D., 








'H 






251) followed in Emden v. Carte, 45 L. T. 
328; 30 W. E. 17; 19 L. E., Ch. D., 311; 51 
L. J., Ch., 371. Eeversing 44 L. T. 840; 29 
W. E. 840. 

10. Berdan v. Greenwood (20 L. E., Ch. D., 
764. n. ; 46 L. T. 524. n.) distinguished in 
Langen Tate, 24 L. E., Ch. D., 622 ; 53 L. J., 
Ch„ 361 ; 49 L. T. 758 ; 32 E. 189. 

11. Beresford v. Adair (2 Cox 156) over- 
ruled by Baris v. Chanter, 2 Ph. 545 ; 1 
Coop. C. 0. 285 ; 17 L. J., N. S., Ch., 297 ; 10 
Jur. 975. Ee\ersing 10 Jur. 151. 

12. Be7'esford's ease, Koll marts Maihmy 
Locomotive and Carriage Improvement Co., Me 
(2 Macn & G. 197). There has been a conten- 
tion as to the language of Lord Oranworth in 
Beresforls case. There is no doubt that that 
language does, to some extent, justify the con- 
tention. I do not think it too strong to say that 
the language must be taken m connection with 
what precedes and what follows, and to decide 
that it was competent to the directors to for- 
feit the shares under the circumstances of that 
case, and under the power of their deed. Per 
Kindersley, Y.-Ch,, in National Patent Steam 
Fuel Co , Be, Barton, Exp., 5 Jur., K, S„ 306, 
307. 

13. Berkeley v. Srmiburne (16 Sim. 275 ; 17 
L. J , Ch., 416) commented on and explained 
in Emmetts Estate, Be, Emmet v. Emmet, 13 
L. E , Oh. D., 484; 49 L. J , Oh., 295 ; 42 L. T. 
4: 28 W, R. 401. Affirming 49 L. J., Oh., 21 ; 
28 W. E. 301. 

14. Bernard v. Bond (1 Ir. Oh. E. 198) 
followed in Moneypenny v. GilUngs, 1 Ir, Ch. 
E. 210. 

15. Bernard v. Brought (1 Moll. 38) cannot 
he sustained. Smith v. Chichester, 2 Dr. & 
War. 393 ; 1 Con. & L. 486 ; 4 Ir. Eq. B. 580. 

16. Berrie v, EowiU (9 L. E., Eq., 1; 39 L. J., 
Ch., 119 ; 21 L, T. 414) not followed in Greer v. 
Young, 24 L. R., Ch. D., 546 ; 52 L. J., Ch., 915 ; 
49 L. T. 224 ; 31 W. R. 930 ; and in Chmlton v. 
Charlton, 52 L. J., Ch., 971 ; 49 L. T. 267; 32 
W. R. 90. 

17. Berry, Exp. (19 Yes. 218) observed upon 
in Boshns or Mookins, Exp., Gwidry, Me, 3 
De G. & Sm. 549 ; 18 L. J., H. S., Bky., U ; 
13 Jur. 114. 

18. Besani v. Wood (12 L. E., Ch. D., 605 ; 
40 L. T. 445) explained and commented on in 
Cahill V Cahill, 8 L. B., App* Gas., 420 ; 49 
L. T. 605; 31 W. E. 861. Eeversing 7 Jm B., 
Ir., 361, 

19. Besch v, Erolich (1 Ph. 172) followed in 
Mwrtagh v. Costello, 7 L. E., Ir,, 428. 

20. Besley, Exp. (3 Macn, & G. 287 ; 20 L. J., 
Ch., 386 ; 15 Jur. 523. Eeversing on a re- 
hearing 2 Macn. k G. 176 ; 2 H. & Tw, 376 ; 19 
L. J,, N. S., Ch., 382 ; 14 Jur. 704. Aifficming 3 
De G. k Sm. 224 ; 14 Jur. 587), distingfilshed 
in Molds ease, 3 De O. ^ Sm. 241 ; 14 Jur. 
910. 


21. Best, Exp., Best ^ Marshall, Me, 18 L. E., 

Gh. D., 488; 51 L. J., Oh., 293; 46 L. T. 95; 
explained in Solom^m, Exp., TUley, Me, 20 D. B,, 

Oh. D., 281 ; 51 L. J., Oh., 677 ; 47 D D. ^7 ; 30 ^ 

W. B, 603. And see Amor, Exp. # JM 21 
D. B., Oh. D., 294. w ^ t f 

22. Betts V. Bmch (4 H. k % 506) com- 
mented on in W(Ms v. BmM\ 21 Oh. 

1 ^, 243 52 D. J., Oh., 145 ; 47 D. % 389^*^31 ^ ^ ^ ‘ 

k ' miffwA Cl’ toA, 4 A fialil s 1 rli I , , 
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lanst $i 3 ggest ibat in Betts v. Clifford, I am 
satisfied that tbe Vice-Chancellor, whose de- 
cision is there reported, must ha\e been mis- 
understood in the passage leferredto, because, 
as that passage stands, if I 
correctly, it amounts to a dictum to this eficect, 
that it is now settled by Bami v. Jo7ies (1 
Beav. 380 ; 4 M}1. &Cr. 433), that a party filing 
a bill for an injunction will not succeed at me 
hearing unless be has applied for it by inter- 
locutory application. 1 am suie the 
Chancellor n€\er laid down, or intended to lay 
down, any such pioposition. It naight have 
been that he expressed himself in general 
terms, quo ad hoe, with leference to the case 
hefoie him, and it was assumed that he meant 
to lay down that as a general proposition j hut 
I am satisfied he ne\cr meant to do so. Per 
Kindeislcy, V.-Ch., in Bails v, Marshall, 7 Jur , 

]i?f S 720 721. 

1. Betts V. Wilhuott (6 L. B., Ch., 236 ; 25 
L. T. 188 ; 10 W. B. 369) disapproved of and 
distinguished in SocUU Anonyme, des Mam-- 
faetmes, de daces v. Tilghman's Patent Sand 
Blast Co*, 25 Xi. B., Oh. B., 1 j 53 L, J., Ch., 1 ^ 
40 L. % 145 *, 32 W. E. 71. 

2. Bickett V. Morris (1 L. B., H. L. (Sc.), 
47 1 14 X. T. 835) distinguished in Ke7mt v. 
Creai Masiern Mailwaij Co*, 27 X. B., Ch. B., 
122 s 32 W. B. 885. 

3. Biddk V. Bond (34 X. J., Q. B., 137 : 12 
X. f . 178 ; 13 W. B. 561 ; 6 B. & S. 225) dis- 
tingulshed in Bavies, Bxp*, Sadler, Be, 19 
ChTB. 86 ; 45 X. T. 632 ; 30 W. B. 237. 

4. Biggs v. Head (Ban. & Sc. 335) approved 
and adopted in LiHle v. Klngswood Collieries 
Co., 20 X. B , Ch. B., 733; 52 X. J Ch., 56; 
47 X. T. 323; 31 W. B. 178. Beier&ing 51 
L, J., Ch., 498. 

5. Bilhald, Ahrp* (Buck 220), overruled, 
I Bea & Ch. 443. 

6. BiUmg v. Plight (1 Madd. 230) incon- 
sistent witii Shorty* Mercie7% 3 Macn. k. G. 
205. Per Willes, J., in Bartlett v. Lemis, 9 
,rur.*K. S., 202, 204. 

7. Bifigley v, Malllson (3 Bough 333) over- 
ruled by Mose v. Moweroft, 4 Camp. 245, 

8. BilliTigsky v. Wills (3 At£ 219) com- 
mented on in Weskmmd v. Southey, 2 Sim., 
X S„ 192; 16 Jut. 400 ; 21 X. J., Ch., 473. 
See also Trite v. Pfewland, 5 Be O. & Sm. 236 ; 
16 Jur. 286; 21 X. J,, Ch., 283. 

9. BircIieU, P*ep* (3 Atk. 813), explained 
from a note taken from Beg. Book, 1753, A, 
471 in Hodge, Be, 3 Kay & J, 217. n. 

10. Bird v. LucMe (8 Hare 301; 14 Jur. 
1015) followed in PUlys v. Mvans, 4 Be G. & 
Sm. 188 ; 15 Jur. 808. 

11. Bird v. Webster (1 Drew. 338) observed 
upon in WyTieh, Pjep*^ or Wynelds Trusts, Be, 
5 Be G. M. 4c G. 188; 18 Jur. 669; 22 X. J., 
Ch., 930; IT Jur. 688; 22 L. J., Ch„ 760; 1 
W, B. 426; 2 W. B. 570; 1 Bq. Bep. 521; 2 
Iq. Bep. 1025 ; 1 Sm. & G. 427. 

11 Biseoe v. Ze7medy (1 Bro. 0. 0. 16. n,), 

. B been argued on the authority of 
Ymderheyden y. Mallory (1 Comstock, 452, 
ikme v. Kennedy 
mow law ; but, though it migjit not be 

’ lift XntlSij falily ft lij 


ChxiPb V. Stretch, 18 W. E. 483, 484 ; 9 X. E., 
Eq.. 555 ; 39 L J., Ch., 329 ; 29 L. T. 86. ( 

13. Birmmqliam Canal Co. v. Cartwright 
(11 L. B , Ch. b , 421 ; 48 L. J., Ch., 552 ; 40 L. T. 
784 ; 27 W. B. 597) considered in London 4’ 
South- Western B,ailwa7j Co* v. Comm, 45 L. T. 
505. 

14. Birmingham Canal Co. v. Cart7wight{ll 
L. B., Ch. B., 421 ; 48 L. J., Ch„ 552 ; 40 L. T. 
784 ; 27 W. B. 597) not followed in Lnnd^ 

4' 8outh-Weste7m liaihvaxj Co. v. Gom7n, 20 
L B , Ch. B., 562 ; 51 X. J., Ch., 63p.; 46 L. T. 
449 ; 30 IV. E. 620. Be\ersing 45 L. T. 406. 

15. Blaehhorn v. Edqley (1 P. W. 606) 
questioned, arguendo in Baher v. Tuoher, 3 H, X. 
Ca lOG ; 14 Jur. 771. 

16. Blaolery. Phepoe (IMoll. 354) reviewed 
in Garrett v. Beslorougli {Earl), 2 Br. & Wal. 
441; 2 Ir. Bq, B. 180. 

17. Blahe, Exp. (16 Beav. 463), observed 
on in Wilton v, Colvin, 3 Blew. 617, 626 ; 2 
Jur., N. S., 867 ; 25 L. J., Ch., 850 ; 4 W. B. 759. 

18. Blaliemore, Exp. (5 X. B., Ch. D., 372 ; 
46X. J., Bky., 118 ; 36 X. T.783; 25 W B. 488), 
approved in Neal, Exp., Batey, Be, 14 X. B., 
Ch! B., 579 ; 43 X. T. 264 ; 28 W. B. 875. 

19. Blanchard v. Brexv (10 Sim. 240) is 
founded on an erroneous construction of Mon- 
feith V, Taiflor (9 Ves. 615). Botson v. Bevon 
(Earl), 3 Sm. k G. 227. 

20. Blanchard v. Hill (2 Atk. 484) (as to 
the use of trade marks), doubted considerably 
by Bomilly, M. B., to be law at the |>resent 
day, in Hcdl v. Barroivs, 32 L. J., Oh., 548, 560* 

21. Blatch V. Wilier (1 Atk. 420). See 
obseivations in Newton v. Benjiet, 1 Bro. 0, 
C. 137. 

22. Blemiit, Be (3 Myl. & K. 230), overruled 
by Blexvitt, Be, 6 Bo G, M. k G. 187 ; 2 Jur,, 
N. S,237;25X. J., Ch., 393. 

23. Blewltt V. Boberts or Stax ffex's (Or. k Ph. 
274 ; 10 L. J., N. S., Ch., 342 ; 5 Jur. 979 ; 10 
Sim. 491. Eeveising 4 Jur. 501) doubted in 
Yates V. Maddan, 3 Macn. k G. 532 ; 21 X. J., 
K S,, Ch., 24 ; 16 Jiir. 46. Beversing 16 Sim. 
613 ; 18 X. J., N. S., Ch., 310; 13 Our. 331. 

24. Blemitt v. Boberts or Staufers (10 Sim. 
491 ; Or. & Ph. 2T4 ; 10 X. J., X B., Ch., 312; 
6 Jur. 979) has been considerably shaken. Per 
Turner, X. J., in Hedges v. Harpur, 3 Be G. & 
J. 138. 

25. Blissett V. Baxiiel (10 Hare 493) dis- 
tinguished in Bxmell v. Bussell, 14 X. E,, 
Oh. D., 471 ; 49 X. J., Oh., 268 ; 42 L. T. 112. 

26. Moomar, Be (2 Be G. k J. 88), commented 
on in Molyneux, Be, 10 W. B. 512 ; 4 Be G. F. 
k J. 465. 

27. Blore v. Sutton (3 Mer. 287) examined 
and follow’-ed in MarshaXl v, Berndge, 19 X, B., 
Ch. B., 233 ; 51 X. J., Ch., 329 ; 45 X, T, 699 ; 
30 W. B. 93. 

28. Blower v. Mor7*et (2 Ves. 420) observed 
on in Miller v. Huddlestone, 3 Maon. & G* 613 ; 
21 X. J., N. S., Ch., 1 ; 15 Jur. 1043. 

29. Blower v. Morret (2 Ves. 420) not 
followed in Hardy, Be, v. Barmwh, 17 
X. B„ Ch. B., 798‘; SOX. J.,Ch„ 241 ; 44 X. % 
49 ; 29 W. B. 884. 

30. Bloxmds case, New Theatre 'Me 
74 Be G J & S 447 * 10 Jur H S 

X. J.. Ok, 574 • 12 w! E. 995 1 10 Xy^^ J 8*. 
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in a company, there is in general no binding 
coniftract to take shares until the company has 
communicated to him an allotment of shaies ; 
the decision in Bloxmi^s case (33 Beav. 529 ; 

12 W. E. 995) being referable to its special 
circumstances. Pellatfs ease, 2 L. E., Ch., 627. 

1. Bloxham, Bxj). (5 Yes. 44.8), overruled. 
See id. 449. n. 17. 

2. Blundell V. Windsor (8 Sim. 601). 
Tjpfi second ground of objection is, ^ that 
the shares were transferable by delivery. 

I am notii aware that any principle, either 
of law or equity, is violated by the shares 
in this association being indefinitely as- 
signable ; it does not appear to me to ofiend 
against society, or to injuio any class of indi- 
viduals ; and therefore, unless bound by dis- 
tinct authority, I should not be disposed to 
hold such an association to be void at common 
law. IIarnso7i v. JleatJiorn ((5 M. & G-. 81) is 
an authoiity the other way ; in that case the 
very point came before the Couit, and the 
judge held, that, at common law, such an 
association is not an illegal association. In 
opposition to this case, I am referred to 
Blundell v. Windsor, which, singularly enough, 
was a decision upon the very same association 
as that in Harrison v. Heath orn. Upon re- 
ferring to the judgment of the Vice-Chancellor 
of England (Shadwell) in Blundell v. Windsor, 
it is clear that the learned Vice-Chancellor 
founded his judgment on the ground, that, in 
point of fact, there was a fraudulent attempt 
by certain persons, to draw in others to sub- 
scribe to the association by false lepresentations. 
No doubt, if that were established, the associ- 
ation would be fraudulent and void, and upon 
that ground the judgment ought not to be 
suppoitcd ; but if it proceeded, on the other 
ground only, then, as it a]ipears to me, it 
would be at variance with Ilarnson v. Hea- 
thorn, and I should be disposed to follow the 
latter case. Per Eomilly, M. E., in Mexican 
and South American Co., lie, Aston, Bxj),, 6 
Jur., N. S., 615, 616. 

3. Myth and Young, Be (13 L. E., Ch. D., 
416; 41 L. T. 746 ; 28 W. B. 266), followed in 
Hew Callao Co., Be, 22 L. E., Ch. D., 484; 52 
L. J., Oh., 283 ; 48 L. T. 251 ; 31 W. E. 185. 

4. Blythe v. Granville (13 Sim. 190 ; 12 
L. J., t3h., 82) obseived upon in Wilton v. 
Colvin, 3 Drew. 617, 625 ; 2 Jur., N. S., 867 ; 
25 L. X, Ch., 850; 4 W. E. 759 ; and again in 
Willcox V. Smith, 26 L. J., Oh., 696, 599.^ 

6. Bogue v. Houlston (21 L. J., Ch„ 470 ; 18 
D. T., N. S., 326 ; 5 De G. & Sm. 267) followed 
in ICaple v. Junior Army and Wavy Stores, 21 
L. li, Ch. D., 369 ; 52 L. J., Ch., 67 ; 47 L. T. 
589; 31 W, B. 70. 

6. Bolahow V. Fisher (10 L. E., Q. B. D., 
161) distinguished in Baslotham v. Shropshire 
Union Bailway s Canal Co., 24 L, K., Ch. D., 
110; 48 L. T, 902; 32 W. E. 117. 

7. Bolton V. Williams (2 Ves. J. 138) 
observed upon in Tkld v. Lister, 3 Be G, M. & 
G. 874 ; 18 Jur. 543 ; 23 L. J., Ch., 249. 

8. Bonomi v. Baclilwuse (9 H. D. Ca. 503). 
I can claim to be well acquainted with the 
ratio decidendi of that case in the Exchequer 
chamber. It was an action of tort. ^ There 
was neither damnum nor ir^uria till the 
plaintifii's land was afEected, The excavations 
were not tortious at the time they were made, 
and- never would have become so had those 


who made them prevented these consequences 
reaching the plaintifi’s land. Per Bramwell, 

B , in Spoor v. Green, 9 L. E , Exch , 99, 111 ; 

43 L. X, Exch., 57 ; 30 L. T. 393 ; 22 W. E. 547. 

9. Bonser v. Bradshaw (30 L. J., Ch., 159 ; 

13 L. T. 545 ; 9 W. E. 329; 4 GifE, 260) 
not followed in Greer v. Young, 24 L. E., Ch, 
B„ 545 ; 62 L. X, Ch., 915 ; 49 L. T. 224; 31 
W. E. 930. 

10. Booher v. Allen (2 Buss. &: M. 270) con- 
sidered in Hall v. Hill, 1 Con. & L, 120 ; 1 Dr. 

& War. 94 ; 4 Ir Eq E. 27. 

11. Booths. (3 L. E., Eq.,757). It is 

in my opinion so important that the mies of 
construction should be free from doubt, and 
that every one should be able, upon reading 
the will, to say whether a bequest is valid or 
in\ alid, that I should not have called upon the 
counsel for the respondent in this case if it had 
not been for the decision ot the Master of the 
Bolls in Booth v. Carter. I asked Mr. Cole 
to distinguish that case from the present, but 
he failed to do so, and in my opinion the two 
cases aio undistinguisliable. The only addi- 
tional words in the bequest in this case, viz., 
“when such an erection shall lake place,” 
merely expiess that which would have been 
implied if it had not been expressed, and 
consequently they have no effect upon the 
construction. In Booth v. Carter the Master 
of the Bolls seems to have allowed himself to be 
influenced by the extrinsic evidence that there 
was land alieady in mortmain on which the 
chapel might be built. But in my opinion the 
rule is clearly settled, that in older to uphold 
such a bequest you must find in the will itself, 
and not outside it, a saving clause rebutting 
the implication which arises from a direction 
to build, that land is he purchased, and as in 
Booth V. Carter there was nothing in the will 
but a direction to apply the money in building, 

I think that the decision in that case is 
central y to all the authorities, and to the 
established rule, which is founded on principles ! 
of convenience and justice, and I must, with 
all respect for the Master of the Bolls, decline 
to follow it, and must decide that this bequest ‘ 
is void. I hope the case may be carried 
further, so that this point may be clearly 
settled by the Court of Appeal. PerMalins, 
V.-Ch., in Watmough, Be, 22 L. T., N. S., 88, 90 ; 
17 W. E. 959, 960 ; 38 L. J., Ch., 723, 726 ; 8 
L. E., Eq., 272, 276. 

12. Bos V. Helsham (2 L. E., Exch., 72) 
approved of in Phelps r. White, 7 D. E., Ir., 160. 

13. Bostoch V. Flayer (1 L. E,, Eq., 26 ; 35 
L. X,Ch., 23; 13 L. T. 489; 14 W, E. 120) 
explained and commented on in Speight, Be, 
Speight v. Gaimt, 22 L. E., Ch. D., 727 ; 52 D, J,, 
Ch., 503 ; 48 D. T. 279 ; 31 W. E. 401. Affirmed 
9 D. B„ App. Cas., 1; 63 L. X, Ch., 419; 50 
L, T. 330 ; 32 W. B. 435. Eeversing 51 L, X, 
Ch., 716 ; 46 L. T. 726 ; 30 W. E. 785. 

14. Bothamley v, Sherston (20 L. E., Eq,, 304; 
44 L. J., Ch., 589 : 33 L. T. 150 ; 23 W. E. 848) 
commented on in Ovey, Be, Broaihent v, 
Ban^row, 20 L. E., Ch. D., 676 ; 51 X. X, Ch., 
666; 46 L. T. 613; 30 W. E. 646; which 
reversed 46 L. T, 232 ; 30 W. E, 483 ; and was 
affirmed sub ram. BdberisoPf v, Broadbent, 8 
X. E., App. Cas., 812 ; 32 W. E. 205. 

15. Bouch V, S&eemaks, Maidstone, 4“ 
bridge Bailwdy Co. (4 X. E., Bxchi D*, 213) 
disapproved of and i;iot followed in Mnhyffihi 
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Waterford^ Bungwrun ^ lAmore Rath 
iv.ay €o„ Me, 5 L. E„ Ir., 684. 

1, MoughtoTi V. Mouglitmh (1 H. L. Ca. 406) 
Xollowed in Tench v. Cheese, 3 W* B. 682 ; 1 
Jur., N. Sn 689 ; 3 Bq. Eep. 971. And bee the 
previous reports of this case, 3 W. E. 42 ; 19 
Beav.Bj 24 L. J., Oh., 49; 18 Jur. 1087; 24 
L. T, 161; 3 Eq. Eep. 47. And on appeal, 
3W. E. 600; lJur., H. S., 689. 

2. Bewjhtm v. Bo'iighton (23L. E ,Ch. B,, 169 ; 
48 L. T. 413 ; 31 W. E. 517) distmguiblied in 
Capital Mre Insurance Association, Me, 24 
L. E., Ch. D., 408 ; 63 L. 0., Oh., 71 ; 49 L. T. 
G97 ; 32 W. E. 260. 

k The principle of Bourne, Ejoj), (2 G. & J. 
387), held to have no application in Bussell, 
Bm, Wim, Me, 2 L, E., Ch. D., 424 ; 45 L. J., 
Eky., 85 ; 24 W. E 802 ; 34 L. T., K. S , 295. 

4. Bowrne v. Sovik-JEastern Mailmiy Co, 
(26 L. T. 60) is no authority whatever, and is 
e.tpressly overruled. Per Hill, J., in Shields v. 
Great Mrthem Ralbmy Co., 7 Jur., N S., 
631, 632. 

5. B&urm v. Tynt (2 Yent, 346). Lord 
llardwicke expressed some disapprobation of 
this case in Meath v. Perry, 8 Aik. 302. 

6. MoviUe, Exjh (2 Mont. & A. 382. n.), 
observed on in Bristow v. Warner 10 Ir Iq. E. 
246* 

7. Bmen v. Brecon Mallway Ca. (15 W. E, 
482 1 3 L. E., Eq., 541), where Lord Chancellor 
Hainerley (then Yioe-OhanceEor), held that a 
debenture holder, who recovered Judgment 
against a railway company for his debenture 
debt, could only hold the fj'uits of his Judg- 
ment as a trustee for himself and all the other 
debenture holders entitled under the company’s 
si^cial Acts to be paid 2 >ari passu with himself. 
Oiflard, L. J., said that he entertained the 
gravest doubts as to the conectness of that 
decision. If the decision of the present case 
turned upon that he would not like to dispose 
of it without the Lord Chancellor. Potterus, 
Shremshury, Morth Wales Railway Co , Me, 
18 W* E. 155, 156 ; 39 L, J., Ch., 273, 22 L. T., 
N* S., 63 ; 5 L. B., Ch., 67, Eevorsing 18 W. E. 
87; 21 L. T., H. S., 645. 

A Momer v. Peate (1 L. E., Q. B. D.,321 ; 45 
L. J., Q. B., 446 ; 35 L. T. 321) follow cd in Balton 
V, Angus, 6 L. E., App. Cas . 740 ; 60 L. J., Q. B., 
689; 46L. T.844; 30 W. E. 191. 

9. Bower v, Peate (1 L. E., Q. B. 3>., 
321 : 45 L. J., Q. B., 446 ; 35 L. T. 321) 
explained and commented on in Hughes v. 
Peroiml, 8 L. E., App. Cas., 443 ; 62 L. J., Q. B., 
719; 49 L. T. 189 ; 31 W. E, 725. Affirming 
B. C. sul) mm. Percival v. Hughes, 9 L. E., 
Q. B. B., 441 ; 51 L. J., Q. B., 388 ; 46 L. T 677. 

10. Bowers, Exp. (1 Be. G. M & G. 460). All 
that the Lords Justices say in Bowers, Exp., 
is, that such an order (a protection order made 
under the 211th section of the 12 & 13 Yict., 
c, 106, giving protection until a certain day and 
until further order) as that was, may be irre- 

t gular, and may be rescinded by the Court of 
Bankruptcy. Per Oockburn, 0. J., in Tomline v. 
Cadrnm, 6 C. B., K. S., 733, 738. 

I have felt somewhat embarrassed by the 
cmi of Mm&rs, But the Court of Ex- 
chequer in ficUhouso’r. MeUm (i H. & K* 116) 
dealt with it; ma to bring it to the very 
..J, order. - >1 do not think we can 
:oEdw the Court of Exchequer* 

‘ - I i.! : 4, 


I consider that the objection in Bowers, 
Exp., was one of mere irregularity. I do^not 
see how it can be necessaiy to renew an order 
made for protection until further order. I 
should have thought that the older in Bowers, 
Exp., could only be questioned in the Court 
out of which the process issued. At all events 
the case of Bellliouse v, Melton is an authority 
that this is a valid order. Per Willes, J. Ih, 

11. Bowers v. Boivers (8 L. E., Eq., 283 ; 33 
L. J., Ch., 596 ; 21 L. T., N. S., 134 ; 17 W. E. 
10U4), a decision of Malins, Y.-Ch., la-versecl, on 
appeal, 5 L. E., Ch., 244; 39 L. J., Ch., 351; 
18 W. E. 201 ; 23 L. T., K S., 35. With 
regard to the case of Boioers v. Bowers, in a 
similar case, it will be my duty, however re- 
luctant I may be to do so, to bow to the deci- 
sion of the Court of Appeal. Per Malins, V.-Ch,, 
in Clarh v Henry, 11 L. E., Eq., 222, 231 ; 40 
L. J., Ch., 151 ; 21 L. T. 256 ; 19 W. E 319. 

12. Bowey v. Bell (36 L. T, 640) ovciTuled 
in Garnett v Bradley, 3 L. E., App. Cas , 944 ; 
48 L. J., Bxch., 186 ; 39 L. T. 261 ; 26 W. E. 
698. Eeversing 2 L. E., Bxch. B,, 349 ; 25 
W. E. 353. 

13. Bowsher v. Waihins (1 Euss. & M. 277). 
This case does not establish the general pro- 
position that in every case a bill may be filed 
against any executor and the surviving partner 
of the testator, without charging and proving 
fiaud and collusion between them. Dames v, 
BaPies, 2 Keen 534; 1 Jur. 446. 

14. Boimjer v. Origin (9 L. E., Eq., 340 ; 39 
L. J., Ch , 159 ; 18 W E. 227) followed in 
Clare v, Clare, 21 L. E., Oh. B., 863 ; 51 L. J., 
Ch., 553; 46 L. T. 851; 30 W. E. 789; and 
considered in Lewis v. Trash, 21 L. E., Ch. B., 
862. 

15. Boyee v. Hanning (2 C. & J. 334 ; 1 L. J., 
Bxch., 123) followed in Laiitshery w Collier, 
2 Kay & J. 709 ; 25 L. J., Ch., 672. 

16. Boyd's Settled Estates, Me (42 L. J., Ch , 
506; 28 L. T. 799; 21 W. R. 667), not followed 
in St. John's College, Oxford, Exp., 22 L. B , 
Ch. B., 93 ; 31 W. E. 55 ; 52 L. J., Ch , 208 ; 48 
L. T. 331 ; and in St. Mary Wigion ( Fimr), Exp , 
18 L. E., Oh., 646; 45 L. T. 134. 

17. Boyd, Me (26 L. J., Bky , 33), commented 
on in Simond, Exp., 26 L. J., Bky., 49. 

18. Boyd V. Shorroeh (37 L. J., Oh., 144 ; 5 
L, E., Eq , 72) dissented from in DaglisJi, Exp,, 
Wilde, Me, 42 L, J., Ch., 102; 8 L. E., Ch., 
1072; 29 L. T. 168 ; 21 W. E. 893. 

19. Boyes v. Bedale (1 Hem. & M. 798 ; 10 
L. T. 13i, 12 W R.232; 33 L. J., Ch., 233) 
approved in Goodman's Trusts, Me, 14 L, B., 
Ch. B., 619 ; 49 L. J., Oh., 805 ; 43 L. T. 14; 
28 W. E. 902, but not followed in S. C. 17 
L. E , Ch. B., 266 ; 50 L. J., Gh„ 425 ; 44 L. T. 
527; 29 W E. 586. 

20. Boyse v. Mosslorovgh (1 Kay & J, 124) 
followed in Lovett v, Lovett, 2 Jur., H. 
1130; SW. E. 5; SKay& J. 1. 

21. Bozon-v. Bolland (reported in Tensiysow, 

Exp., Mont. & Bli, 67), corrected in BimfOmi 
V. Chartiberlayne, 11 Sim. 123 ; 10 1). E., 

Ch., 807 ; 4 Jur 819 ; but see Thompson v. 
Speirs, 13 Sim. 469 ; 14 L. J., K. S., Ch'., 463 ; 
9 Jur m . : : = 

22. Brace v. Welmert (25 Beay. 348 5 27 
L. J,, Oh., 672), as to the specific performapoe 
of a contract to build a house according to a 

. plan^ would have put some difficulty 'in the 
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Court, but it was decided before tbe passing of 
Lord Caiins’ Act (31 & 23 Tict., c. 27), and I 
tbinK it is allowed on both sides now, that it 
would not, at the present day, have been 
decided in the same way. Per Malins, Y.-Ch 
in London {Mayor mid Corporation') v. Souths 
gate, 38 L. J., Ch., 141, 143. 

1. Braelieiihury v. Glhhons (2 L. R., Ch. D., 
417) not followed in Leohmere and Lloyd, Re, 
18 L. IL, Ch. B., 524 ; 45 L. T. 551. 

•2. Brachmlmry v. Gihhom (2 L. R., Ch. D., 
417) observed upon in Miles y, Jarvis, 24: L. R., 
Oh. B., 63.^ ; 52 L. J., Ch , 796 ; 49 L, T 162. 

3. Braddon v. Farrand (4 Russ. 87) not 
followed in Knowles, Re, Boose v. Challi, 49 
L. J., Ch , G25 ; 43 L T. 152 ; 28 W. R. 975. 

4. Bradford Local Board of Mealth v. Hop- 
mood (6 W. B. 818). It is said that, looking at 
the provisions of 11 & 12 Yiot., c. 63, and con- 
struing them hy analogy to the decisions on 
the Lands Clauses Act (8 & 9 Vict , o. 18), the 
prosecutor has mistaken his course ; that the 
proper course would have been to set in motion 
the local boaid, under s. 144, to get the amount 
of compensation fixed by means of the course 
there prescribed, viz., by arbitration ; and, the 
amount being ascertained, then to have brought 
an action, in which the liability of the local 
board would he tried. In support of that 
proposition, the decision of Wood. V -Ch , in 
Bradford Local Board of Health v. Hojmood, 
was cited. That decision, which is entitled to 
great consideiation, as all Yice-Chancellor 
Wood’s decisions are, was, that this Act ought 
to be constiued by analogy to the Lands 
Clauses Act, and, so constiuing it, he relused 
to grant an injunction restraining the claimant 
from proceeding by arbitration under s. 123. 
But that decision invoh es the necessity, in all 
these cases, of commencing an inquiry, which, 
in the lesult, may be entirely futile, and serve 
no purpose ; and as there is nothing in this Act 
which constrains ns to adopt that construction, 
we prefer the decision of the Couit of Queen’s 
Bench, that the pioceeding by mandamus is 
proper, and that it is more convenient to hold 
that the question of liability should be settled 
in the first instance. Per Williams, J., in Reg, 
V. Bnrslem Local Board of Health, 6 Jur., 
N. S., 696, 697 ; 29 L. L, Q. B., 234 ; 1 El. & E. 



1077. 

I am not at all sure that there was not 
some circumstance in the case before Wood, 
Y.-Ch., which does not appear in the repoit, 
and wliich might make his decision consistent 
with that of the Court of Qncen’s Bench in 
Reg. V. Metropolitan Commissioner of Sewers 
<1 El & Bl 694 ; 17 Jur. 787 ; 22 L. J., Q. B., 
234). PerWilles, J. Ib, 

5. Bradshaw v. Taslier (3 Myl. &. K. 221) 
doubted in Att.-Gen, v. Drummond, 1 Dr. & 
War. 380 1 1 Con. & L. 231. 

6. Brmmell v, Halcomb (3 Myl k Cr, 737) 
explained in Saunders v. Smith, 3 Myl & Cr. 
711 ; 7 L, J., Ch., 227. 

7. Important effect of Lord Eldon’s judg- 

ment in Brandon r, MoMmon (1 Bose 197). 
Distinction between a disposition to a man 
until he shall become bankrupt, and after his 
bankruptcy over, and a gift to a man for life, 
with a proviso restraining alienation. Moolp 
ford V. Hackman, 9 Hare 482 ; 21 L. J., S., 

“"i., 511 ; 16 Jut. 212. 

, ,8. Brandon v, Brandon (25 L, J., Oh,, ^96; 

flf 




ill 




I. 


4 W. R. 533 J 7 Be a. M. & C. 365) distin- 
guished in Curtis v. Sheffield (No, 2), 21 L. B., 
Ch. D., 1; 51 L. J., Ch., 535 j 46 L. T. 177; 30 
W. E. 581. 

9. Brantom v. Briflits (1 L, R., 0. P. B., 
349 ; 2 L. R., C. P. B., 212) distinguished in 
National Mercantile Bank, Bmp., Phillips, Me, 
16 L B, Ch. B., 104; 60 L. J., Ch., 231; 44 
L. T. 265 , 29 W. B. 227. 

10. Braybroolte {Lord) v. Aft.- Ben. (9 H. L. 
Ca. 150; 31 L. J., Exch., 177) followed in 
Charlton v. Att.-Ben, 4 L. B., App. Gas., 427 ; 
27 W R. 921 ; 40 L. T. 760 ; 49 L. J., Exch , 86. 

11. Breadalbane v. Maegregor (7 Bell’s App. 
Cas. 435 observed upon in Robin v, Hoby, 2 
Jur., N. S , 647. 

12. Brend v. Brand (1 Yern. 213) observed 
upon in Trulock v Robey, 2 Ph. 395 ; 11 Jur. 
999. 

13. Brereton v. Hutchinson (2 Ir. Ch. Rep. 
648 ; 3 Ir. Ch. R. 3G1) not followed by Giffard, 
Y.-Ch., m Brittlebankv. Goodwin, 5 L, B., Eq., 
545 ; 37 L J , Ch,, 377, as being contrary to 
the dicta of Lancelot Shadwell, Y -Co. E., in 
Baker v. Martin, 5 Sim. 380, of Wood, Y.-Oh., 
in Storey v. Gape, 2 Jur., N. S , 706, and of 
Turner, L. J., in Obee v. Bishop, 1 Be G. F. k 
J. 137, 141, and consequently in analogy to 
the Statute of Limitations, time cannot be 
set up by an executor in answer to a claim 
founded on a breach of trust coma itted by 
his testator. 

14. Bn slauer v. Broim (3 L. R., App. Cas., 
672; 47 L. 3., 0. P., 729; 39 L. T. 67; 26 
W. R. 536) explained in Lacey, Exp., 16 L. R., 
Ch. B., 131 ; 50 L. J., Ch., 207 ; 43 L. T, 579 ; 
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29 W. R. 299. 

15 Brett x. Breenwell (3 Y. k Coll 230) 
Sir Edwaid Sugden declined tc follow the 
rule there laid down in v, Napier, 1 Br. 

k War. 407. 

16. Bridge v. Bridge (16 Beav. 315, as to 
voluntary settlements) observed upon in Gih 
bert V. Oirrton, 10 Jur., N, S , 721. 

17. Bridges v. North Lon(lo7i Railway Co 
(7 L. R,, H. L, 213) does not lay down any 
new rule as to wliat is evidence for the jury. 
Metropolitan Railway Co, v. Jackson, 3 L. R., 
App. Cas , 193 ; 47 L. J., 0. P., 303 ? 37 L. T 
679 ; 26 W. R. 175. Reversing 2 L. R . Oh, B., 
123; 46 L. J., Ob., 376; 36 L T.485; 25W.R. 
661; 10 L. R., Cb., 49; 45 L. J., Ch., 83; 31 
L, T.475, 23 W. R. 78. 

18. Briggs x. Pe^my (3 Myl k 0, 646) I 
have been referred to the case of Bnggs v. 
Penny as an authmity by which I am bound 
to decide that a trust was cieated. In that 
case Lord Truro laid down what he considered 
to be the general principle. Being a decision 
of the Lord Chancellor it would be bindipg 
uioon me if I had the same will to construe^ 
but it is not necessarily binding upon me in 
the case of any other will, even if the words 
were the same. . . It has never been followed, 
as far as I know; at any rate, X am not a^are 
of any case in which words so vague and eo 
indefinite have been held to create a 

The decision in Briggs y, Penirif turhhd u|>on 
the particular words of the will and ^attjcular 
circumstances, and those words or eirohm* 
stances are not before me in th!^ chse. The 
words were these : ** well knowihg thaP ^he 
the le^tee— ** will make a good ilse^ add di^ 


pose of it in a manner and in accordance 
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my”— the testatrix's— “ views and wishes.” 
The Lord Chancellor appears to have been of 
opinion that the words “ well knowing ” w^ere 
equivalent to, if not synonymous with, the 
expression "in the fullest confidence,” and 
that they were used in such a manner as to 
exclude all option or discretion. With great 
deference to Lord Truro, that reason is very 
unsatisfactory to my mmd. Why should the 
words " well knowing ” not receive their na- 
iuial moaning? No reason is given. However, 
that is the decision. Whether the case of 
Brlffgs Fenny was lightly or wiongly de- 
cided (and I must not toiget that it affirmed 
the decision of a \ery learned Vice-Chancellor) 
it IS distinguishable from the present case. 
Unless you find the words "well knowing,” 
the case of Briggs v. Fenny does not apply. 
Per Jcssel, M. B , in BteaH v. Mellor^ 36 L. T., 
N. 8., 498, 499 ; 46 L J , Ch., 880, 881 ; 6 L. R., 
Ch. D,, 225, 226 : 25 W. R. 50S. 

1. Bright v, JInttm (3 H. L. Ca. 341) com- 

mented npon, and treated as settling the law 
as to the non-hability of provisional com- 
mitteemen merely as such, as well m Scotland 
as in England. v, Campbell, 2 Macq, 

H. L, Ca. 499. And commented on in Lucy's 
case, 4 Be G. M. & G. 356; 17 Jnr. 1143; 22 
L. J., 0h„ 732. 

2. Bfighfs BeUIement, Be (13 L. B., Ch. B., 
413; 42 L. T. 308 ; 28 W. R. 531), consideied 
in Palmer v. Zoeke, 18 L. R., Ch. B., 381 ; 
51 L, J,, Ch„ 124; 45 L. T. 229: 30 W, B. 
419. 

3. Bmfom v, IVarde (2 Yes. 336) explained 
in 3finfon y. Bmrood, 3 L. R., Ch., 614; 37 
L. L, Ch„ 600. 

4. British ami American Telegraph Co, v. 
Cohon (6 L. B., Exch , lOS ; 40 L. J , Exch., 97). 
Kov it appeals tome that the Yico-Chancclloi’s 
decision Us coiiect, and that the contract was 
completed the moment the notice of allotment 
was committed to the post directed to the 
addiess in Biiblin, which Mr. Hairis himself 
had given. That decision seems to me to be 
entirely in accordance with a great number of 
cases in this couit, and to be utterly undis- 
tinguishablc, in principle or m fact, from 
Buiihp V. Jllggins (1 H. L. Ca. 381), a case 
which Is binding npon us, and in which every 
principle aigucd before us was discussed at 
hmgth by the Lord Chancellor in giving 
Judgment. He arrived at the conclusion 
that the posting of the letter of acceptance 
is the completion of the contract; that is to 
say, the moment one man has made an offer, 
and the other has done something biirding 
him self to that offer, then the contract is 
complete, and neither party can afterwaids 
escape from it. That is, in fact, the decision 

K-. Eg-. 9; 36 L. J., Ch., 748 ; 
IjMi. K.754; 16L. T,, N. S., 308). AgainsttMs 
current of authority there is the case of the 
British md American Telegraph Co, v. Colson, 
in which the Couit of Exchequer — not dis- 
puting the authority of the previous decisions, 
because, of course, they could not dispute the 
^ case in the House of Lords— 

~i a distinction which does not apply 

m W c w at all The Court there held that 
altlxough the posting of the lete, if the letter 
tC^j^plete contract, yet if from any 




Unplete contract, yet if from any 
I p Mure^, of duty hf the post 
er Rey# it ;an,. 
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is a difference. Per James, L. J., in Imperial 
Land Co. of Marseilles, Be, Harris's cgse, T 
L. R., Ch., 587, 591, 592 ; 41 L. J., Ch., 621 
623 ; 20 W. R. 690 ; 26 L. T , N. S., 781. 

I confess 1 have great difficulty in reconcil- 
ing the case of the British and American 
Telegraph Co. v. Colsmi with the pievious 
decision m Bunlop v. Higgins. Per Mellish, 
L. J, Ib. 

5. BrochlebanhY. King's Zynn Steamshi?? Co. 
(3 L. E., a P. B , 365 ; 47 L. J., C. P., 321 ; 38 
L. T. 489 ; 27 W. R. 94) followed in Carta Para 
Gold Mining Co., Be, 19 L. R., Oh.^B., 457 ; 51 
L. J., Ch , 191 ; 46 L. T. 406 ; 30 W. R. 117. 

6. Brocldehurst v. Jessop (7 Sim. 442) dictum 
not followed in Coeltburn v. Mdwards, 18 L. R , 
Ch. B., 449 ; 51 L. J., Ch., 46 ; 45 L. T. 500. 
Affirming 16 L. R., Ch. B., 393 ; 50 L. J., Ch., 
181 ; 43 L. T, 755 ; 29 W. R. 136. 

7. Broclmell's case (4 Brew. 205) oveiTulecl. 
See Mu>er's case, Boyal British Bank, Be, 4 
Be G. & J. 575, 583. 

8. Neither the decisions on an executor’s 
legal right to retain an undisputed residue, 
nor the reasons for those decisions are re- 
concilable with each other, but in tracing 
this subject through the successive cases, 
there appears to be a gradual tendency to- 
wards favouring the next of kin, Browne v. 
IT* Guire, Beat, 365. 

9. Brogden v. Metropolitan Bailway Co. 
(2 L. R., App. Cas., 666), But when you come 
to the geneial proposition which Mr. Justice 
Biett seems to have laid down, that a simple 
acceptance in your own mind, without any 
intimation to the other party, and expressed 
by a mere private act, such as putting a letter 
in a drawer, completes a contract, I must say 
I differ from that. It appears from the year 
books, that as long ago as the time of Edward 
IV (17 Edvv. JY., T. Pasch. Cas. 2) Chief 
Justice Biian decided this very point The 
plea of^ the defendant m that case Justified 
the seizing of some gi owing crops, because he 
said the plaintiff had offered him to go and 
look at them, and if he liked them, and would 
give 2t?. for them, he might take them : 
that was ^ the Justification. That case is re- 
ferred to in a book which I published a good 
many years ago, Blackburn on the Contiact of 
Sale (page 19D et seq.) and is there translated. 
Biian gives a very elaborate judgment, ex- 
plaining the law of the unpaid vendor’s lien 
as early as that time, exactly as the law now 
stands, and he consequently saj^s, " This plea 
is cleaily bad, as you have not shown the pay- 
ment or the tender of the money ; ” but he 
goes farther, and^ says (I am quoting from 
memory, but I think I am quoting correctly), 
"Moreover, your plea is utterly naught, for 
it does not show that when you had made up 
your mind to take them you signified it to the 
plaintiff, and your having it in your own mind 
is nothing, for it is trite law that the thought off 
man is not triable, for even the devil does not 

I know what the thought of man is ; but I grant 
you this, that if in his offer to you he ha<^ 
said, Go and look at them, and if you are 
pleased with them, signify it to such apd 
a man, and if you had signified it to such and 
such a man, your plea would have been good, 
because that was a matter of fact.”^ I take it,, 
my lords, that that, which was said 300 years 

I ago and more, is the law to this day, and it 
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is quite what Lord Justice Mellish in Harris's 
ease, Imiperial Land Oo of Marseilles, Me {1 L. E., 
CK 593; 41 L. J., Ch., 621; 20 W. K. 690; 
26 L. T., N. S., 781), accurately says, that 
where it is expressly or impliedly stated in 
the oiler that you may accept the oiler by 
posting a letter, the moment you post the 
letter the oSer is accepted. You are bound 
from the moment you post the letter, not, as 
it i)ut here, from the moment you make up 
your mind on the subject. Per Lord Blackburn, 
in Mrogdejifiip. Metropolitan Mailway Co., 2 
L. E., App. Gas., 666, 692. 

1. Brooh V. Badley (3 L. E, Ch., 672; 37 
L. J., Ch., 884 ; 16 W. E. 947) explained and 
commented on in JSilVs Trusts, Me, 16 L. E., 
Ch. D., 173 ; 50 L. J., Ch., 134 ; 43 L. T. 623 ; 
29 W. E. 211. 

2. Brooh V. Badley (3 L. B., Ch., 672; 37 
L. J., Ch, 881; 16 W. E. 947) appioved and 
followed in Ashworth v. Munn, 15 L. E., Ch. 
D., 363 ; 50 L. J., Ch., 107 ; 43 L. T. 533 ; 28 
W. E. 965. 

3. Broohe's Alrldgment, tit. Conscience and 
Subpoena. In Spence’s Bq. Jur. 635, it is said 
that equity will reform a contract for some 
collateral mistake upon the authoiity of 
Brooke, tit. Conscience and Subpoena, pi. 4, 
■who vouches the Year Book, 37 Hen. 6, fo. 13. 
The following case comes very near to relief 
in respect ot mutual ignoiance of law, both 
parties having, from such ignorance, made a 
mistake as to the material of the thing sold. 
** The plaintiif had purchased from the defend- 
ant certain debts that were due to him : they 
were assigned to him, and he gave the vendor 
a bond for the price. The plaintiff after’?^ ards 
filed a bill to be relieved from the bond, on 
the ground that nothing passed to him by the 
assignment of the debts, they being choses in 
action not assignable at law. The Chancellor, 
with the concurrence of the justices of both 
benches, whom he called to his assistance, 
decided that the bond should be deliveied up 
as given without consideration, * pur ceo que 
le plaintiff ne poet aver quid pro quo,’ aud the 
defendant on refusal was sent to the Fleet.” 
The case cited from Brooke is wrong, for two 
reasons ; first, that no consideration at all is 
necessary for a bond ; secondly, that now 
debts may be the subject of assignment. Per 
Willes, J., in Balfonr v. Sea Fire Life Assu- 
rance Society, 3 0. B., N. S., 305 ; 3 Jur., N. S , 


1304. 

So again, per Willes, J., with regard to the 
authority cited from Brooke’s Abridgment. I 
should have thought a much better authority 
might have been found for the proposition 
that a court of equity would prevent a party 
from suing upon a security, the consideration 
for which had failed. The Court there seem 
to have considered that there could not be an 
assignment of a debt. That doctrine has, as 
I every one must know, long since been exploded, 
certainly so long since as the year 1791, and 
probably 200 years before, as appears from 
Master v. Miller (4 T. E. 340), w^here Buller, 
J.« says, *‘li is laid down in our old books, 
that, for avoiding maintenance, a chose in 
action cannot be assigned or granted over 
to another, Co. Litt. 214, a, 266, a ; 2 EolL 45, 
. 4Q, The good sense of that rule seems to me 
D be very questionable; and in early as well 
s modern times it has been so e;xplained 



away that it remains at most only an objection 
to the form of the action in any case.” How- 
ever, taking the case in Brooke to be an 
authority, it is only an authority for this, that 
a bond will be relieved against, if it be shown 
that the consideration has failed. Id. 308. 

4. Broohe v. Aston (4 Jur., N. S., 279 ; 5 
Jur., K S., 1025). The principle laid down in 
this case, that the mere application of a known 
process to a new article, the mode of applica- 
tion not being new, is not a good subject of a 
patent, does not apply when the process is 
chemical. Toung v. Fernie, 4 Gifi. 577 ; 4 
N. E. 218. 

6. Bromi, Fxp. (1 Dea. & Ch. 34), overruled 
by Wmams, Fip., Halt, Me, 1 Dea. & Ch. 489 ^ 
Mont 514. 

6. Brown, Fxp., Jeavons, Me (9 L, E., Ch., 
304; 43 L. J., Bky., 105; 30 L. T. 108 ; 22 
W. E. 605), explained and commented on in 
Ceisel, Fap., Stranger, Me, 22 L. E., Ch, B., 
436; 48 L. T. 405; 31 W. E. 264; and in 
Mitso, Exp. and Me, 22 L. E., Ch. R, 529 ; 52 
L. J., Oh., 535 ; 48 L. T. 376 ; 31 W. E. 373. 

7. Brown, Exp., Appleby, Be (2 L. E., Ch. 
D,799; 45 L. J.,Bky, 115; 35 L. T. 10; 24 
W. E. 750), followed in Evans, Exp., Orbell, 
Me, 44 L. T. 762 ; 29 W. E. 573. Affirming, 
43 L. T. 475 ; 29 W. E. 200. 

8. Brown, Exp., Tates, Me (11 L. E., Ch. 

D , 14S; 48 L. J., Bky , 78 ; 40 L. T. 402; 27 
W. E. 651), explained and commented on in 
Armitaqe, Exp., Learoyd, Re. 17 L. E,, Ch. B., 
13 ; 44 L. T. 262 ; 29 W. E. 772. 

9 Brown v. Bateman (15 W. E. 850; 2 
L. E., 0. P., 272) distinguished in Jay, Exp., 
Harrison, Me, 14 L. E., Ch. B., 19 ; 42 L. T. 
600 ; 28 W. E, 444, Eeveising S. C. nom. 
Meads, Exp., Harrison, Me, 49 L. J., Bky., 47 ; 

41 L. T. 560; 28 W. E. 308. 

10. Brown v. Cross (14 Beav. 105). The 
respondents relied much upon some observa- 
tions which fell from the Master of the Eolls 
in Brown y. Cross, seeming to import that if a 
cestui epti trust knows of a breach of trust, ho 
is bound, although his interest may be rever- 
sionary, to take piocecdings to have the 
matter set right, and will be held barred by 
acquiescence if he does not promptly do so. 
But this broad proposition was not necessary 
to the decision of that case ; and with all 
deference to the Master of the Eolls, if he 
intended to lay down the proposition thus 
broadly, which I doubt, I am not, as at present 
advised, prepared to assent to it.” Per Turner, 
L. J., in lAfe Association of Scotland v. Siddall, 

7 Jur., N. S., 783, 786. 

11. Brown v. Selwin (Ca. temp. Talb, 240) 
commented on in Ulrich v. Litchfield, 2 Atk. 
372. 

12. Brown v. Msbett (1 Cox 13) observed 
upon in Webster v. Boddington, 16 Sim. 177. 

13. Brown v. Harris (13 Yes. 522) dis- 
tinguished in Mnloch v. Secretmy of State for 
India in Comcil, 7 L. B., App. Cas., 619 ; 51 
L. J., Ch., 886 ; 47 L. T. 133 ; 30 W. B. 845. 
Affirming 15 L. E , Ch. B., 1 ; 49 L. J., Oh., 571 : 

42 L. T. 667 ; 28 W. E. 619. 

14. Brown v. Walker (22 L. X, K S., Ch., 
82) observed upon in Key v. Key, 1 Jur., H. S., 
372. 

13. Brown v. Weatherby (12 Sim. 6) over^ 
ruled by Bridges v. Himmm, 16 Sim, 71. 

16. Brown v, Teall more fully reported life 
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been followed by any uniform course 
decisions, so as to make it binding uj 
the construction of similar words in • 
On the contrary, it is directly impn 
that of Doe d. Ds/ier v. Jessop^ 12 I 
Per Iford Wensleydale, 6 H* L, Ca. 11' 
9,> Lord Harclwioke’s opinion in 


In this conflict of opinion the decision of 
Kindersiey, V.-Ofn, in Eenma% y. Eryer, was 
hea^l=^pn appeal before Lord Chancellor 
Ohemisfoyd in November %m7, and on the 3rd 
Lwemberin that year his lordship gave judg- 
ment* fevering the decree of the Yioe-Ohan-^ 
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Shelford on Charities, but best reported m 7 
Yes, 60» n. Mank v. Means^ 3 Jur., N. S., 790, 
791* 

1, Drotm md Sihh/s Contmot^ Be (3 L* H., 
Ob, B., 15C), disapproved of by Jessel, M. R., 
in Beilis, Be, 5 L. R., Cb. B., 501 ; 46 L. J., 
0h„ 353 ; 36 L. T, 644 j 25 W. R, 456. 

3, Bmcne v. Browne (3 Sm. & G. 568 ; 
26 L, L, Cb., 635) dissented from, and Fest- 
ing V. Allen (12 M. k W. 279 ; 13 L. L, Exch., 
74), followed and picferred in Hohne^ v. 
FreseoU (10 Jur, N. S., 587, 33 L. J, Ch., 
264;12W. R 636 j 11 L.T, N. S., 38 ; 2N.R. 
559 } 1 W. R. 636. 

3. Browuimj v. Sabin (5 L. R., Ch, D., 511 ; 
46 L. J., Cb., 728; 25 W. R. 602) obseived 
upon and explained in A Soheitor, Be, or 
Bymi, Be, 14 L. R., Ch. B , 152; 49 L. J., Cb., 
205 ; 42 h, T. 310 ; 28 W. E. 529. 

4. Browning v. Sahn (5 L R . Ch. B , 611 ; 
46 L. J., Ob , 728 ; 25 W. R. 002) distinguibhed 
in Mann v. Ferry, 50 L. J., Ch., 251 ; 44 L. T. 
248. 

5. Brown mn v, Zawranee (37 L. J,, Ch., 351 , 
6 L, R., Bq., 1 ; 18 L. P., N. S., 143). Sir George 
Jessel, M. R . in SachvUle v. Smyth (42 L, J., 
Ch*, 494, 495; 17 L, R., Eq , 163; 22 W. R. 
179), said that be did not agree with the de- 
cision in Brommon v. Bawrmice, that the ineie 
•* fact of the testator ba\ing speciflcally devised 
part of the mortgaged estate, and left the 
other part to pass by the general residual y gift,” 
ww sufScient to show an intention to exoneiate 
the speoift<‘ally-clevised property, and that he 
should hold that the mortgaged hereditaments 
were not to be exonerated from the moitgage 

6. Bmmuo7i v. Zawranee (18 L. T., N. S., 
143 ; 6 L, R , Eq., 1), It was admitted that if 
the two estates had been specifically devised, 
that is, if the Ileyford estate had been devised 
by name as the Bugbrooke estate was, those 
two estates must have boine the moitgage 
debt ratably. It was not and could not be 
questioned that before the Wills Act (1 Yiet., 
c, 25) every devise of land, whether given by 
name, or passing by a residuary devise, was 
specific* But it had been decided by Tice- 
Chanoellot Kindersley, in Dady v. Hartridge 
(i Dr» k Sm. 286), and M>^nsman v. Fryer (i4 
L. T., N, S„ 882; 12 3ur,N. S., 681), that, 
since the Wills Act, a residuary devise of real 
estate was not specific, because the 24th sec- 
tion made the will speak as if it had been 
executed immediately before the death of the 
testator. I confess I am unable to follow the 
reasoning of my learned piedecessor, as I 
cannot see any reason for a devise being less 
specific because the will speaks at one time 
instead of another. The decision of Kindersloy. 
Y,-Ch., was, however, followed by the Master 
of the Rolls in Botherhmi v. Botherham (26 
Beav, 466) and Bef/^ell v, 6^reen (34 Beav, 
302). But Stuart, Y.-^Ch., bad held the contrary 
in Feamm v. Djo'm (2 Oiff, 130), and so had 
the present Lord Chancellor, when Yice-Chan- 
cellor, In Edwards v. Fugh, which is repoited 


land IS just as speomc after the Wills Act as it 
was before (3 L. B., Ch., 420). It being thus 
settled that a residuary devise of real estate 
is still specific, these rights of the parties 
claiming under this will are just the same as 
if the Heyford estate had been specifically 
devised by name to the plaintiff and the infant 
defendant, from which it follows that the 
Bugbrooke and Heyford estates must bear the 
moitgage debt ratably. There must, there- 
fore, Idc a reference to make the apportlon- 
ment, the plaintiff and defendant being both 
infants, and incapable of binding themselves 
as to the amount. The decision of the Master 
of the Rolls m Brownsmi y, Laim'anee, snj>ra, 
was much pressed upon me to show that the 
devisees of the Heyford estate weie bound to 
exonerate the devisees of the Bugbrooke 
estate from the mortgage debt. It was there 
held that there was an exoneration, and the 
decision evidently proceeded on the ground 
that a residuary devise of land was not specific, 
as his lordship himself had decided in the cases 
of Botherham v. Botherham and Bethell v 
Qreeji, to which I have before referred ; and 
though B^wwnson v. Zawranee was decided 
three months after Lord Chelmsford had 
reversed the decision of Kindersley, Y.-O., in 
Ilensrnmi v. Fryer, and had theieby overruled 
Botherham v. ^therhameend Bethell y, Breen, 
and though the decision of Lord Chelmsford 
was cited, he did not advert to it in his judg- 
ment: and I am satisfied that his decision 
would have been dxffeient if he had done so, 
tor that settles the law that an estate passing 
by a residuary devise is specific, and takes 
away therefore the ground of the decision, I 
cannot, theiefore, treat that case as an autho- 
lity in fa\ our of the contention of the defen- 
dant James Bazeloy. Per Malins, Y*-Ch., in 
Gihhins Y. Fyden, 20 L. T., N. S., 616, 517. 

7. Bronmsword v. Edwards (2 Yes. 242) 
disappiovod of in Fearson v. Butter, 3 Be G. 

M. & G. 398. 

8. Browfisword v. Edwards (2 Yes. 243). 

The observation sometimes made on this case, 
that Loid Hardwicke read “or” for “and,” 
is not correct, and this is pointed out and ex- 
plained in the case of hlortimer v, Eartley 
6 Exch. 60; 3 Be G. & Bm. 316. Per Lord 
Wensleydale in Grey v. Fearson, 6 H. L, Ca, 

109; 3 Jur, N. S., 831; 26 L. J., Oh., 473; 

5 W. R, 454. Hot being called upon to 
say whether, upon the grounds pointed out 
by Lord Hardwicke, that case (Brownsword v. 
Edwards) was or was not rightly decided, I 
shall only observe that I conceive that either 
it was not rightly decided, or that, if rightly, 
it was so decided upon principles not govern- 
ing this case. Per Cranworth, C-— This 
brings me to the case of Browmword ?* 
Edwards, which was so much discussed at the 
bar, ^ and ^ I must without reserve say thht X 
consider it a binding authority, and I entirely . 
subscribe to Lord ilardwioke'*s doctrine In w 

Per Lord Si. Leonards. —This case ha^ not 
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OoUmgwood v, Mussdk 13 W. E. 03; 5 K. 

B. 1. • 

1» JBt'Utton ¥. St. George, Hanover Square 
(13 L. B.,Eq., 339 ; 41 L. J., Ch., 134 ; 25 L. T. 
652 ; 20 W. E 84). When the case came be- 
fore the magistrate, he was at first inclined 
to think that the limitation clause did not 
apply to this case; but, upon being pressed 
with the case of Brutton v. St, George, 
ffm^ver Square, he decided that this was 
a case in which it was sought to make the 
defendant liable for the payment of a penalty 
or forfeiture under the Act (25 & 26 Viet , c. 
102), within s. 107. I am, however, unable to 
see that this is a pioceeding for “ penalty or 
forfeiture ” within that section. I think the 
magistrate veiy properly deferred to the 
opinion of Maiins, V.-Gh., and dismissed the 
summons. But now that the matter has come 
before us, with every disposition to give due 
weight to an opinion expressed by a ^udge of 
the Court of Chancery, I ^m unable to give 
my assent to the view of the Vice-Chancellor 
in that case. There the vestry had proceeded 
against the builder, and not against the owner, 
and the summons was not issued until after 
the work was completed, and more than six 
months after the stiucturc had been discovered j 
to be so far advanced as to show the full ex- 
tent of the projection complained of. Vice- 
Chancellor Maiins decided against the vestry. 
But I find that, although it was brought under 
his notice that s. 107 did not apply to the 
case, he did not in his judgment take any 
notice of that argument. Having decided the 
real point in the case, he does go on to the 
other question in a way which shows that he 
assumed s. 107 to be applicable. In difiering 
from that impiession, therefore, we cannot be 
said to overrule a decision by which we might 
otherwise have felt ourselves bound. Per 
Keating, J., in Bermondsey Vestry v. Johnson, 

8 K B., C. R, 441, 445, 446 ; 42 L. J., M. 0., 
67; 28B. T. 666; 21 W. B. 626. 

I also agree with my biother Keating that, 
if we had found a deliberate expression of 
opinion by Vice-Chancellor Maiins on the 
subject, we ought to ha\e hesitated long be- 
fore we came to a contrary conclusion. Per 
Honyman, J. llh 

2. Brydcn v. Willett (7 L. B., Eq., 472). 
dames, V.-Ch., could not agree with the decision 
in that case, that the word “ having ” meant 
“ having had.” Watson, Be, 39 L. J., Ch., 770 ; 
10 L. E., Eq., 36 ; 18 W. E. 642. 

3. BuU V. Badmek (13 L. B., Ch, B., 617 ; 
49 B. d., Ch„ 178; 42 L. T. 116; 28 W. E. 
382) not followed in Ohaston, Me, Cliaston v. 
Beago, 18 L. E., Ch. X).,218 ; 60 L. d., Oh., 716: 
46 L. T. 20; 29 W. E. 778. 

4. Bmhi, Rohson (3 L. B., Q. B. B., 686; 
48 B. d., Q. B., 260; 39 B. T. 326 ; 26 W, E. 
804) followed in Fislier v. Calvert, 27 W. B. 

FE 

6. Bmhell v* BlenMorm (6 Hare 131) 
overruled in Taylor v. Meads, 11 dur., H. S., 
166 ; 13 W, E. 394. Per Bord Westbury, C. 

6. Buokell V. Blenlihorn (5 Hare 131) ob- 
served upon in Collar d v. Sampson, 17 dur* 
641; 22 B. d., Ch., 729; 67 Beav. 543; 4 
Be^a M. k G-. 224 ; 1 Eq. Bep. 262. 

' .! J., Buokell V. Blenkliorn (5 Hare 140) decided 
; '^'Wi^am, V.-Oh., and followed by the Master 
^ Mm t* (7 Beav, 96) j 



though he expressed, however, his dissatisfac- 
tion with it, the decision being, that because 
it was a testamentary instrument, one of the 
requisites which the power prescribed— the 
seal— might be dispensed with. It was matter 
of surprise that so careful a judge as Sir 
dames Wigram should so have decided. The 
case, however, came before the lords justices 
{Collard v. Sampson, 4 Be G. M. k G. 224), 
and they refused to follow it. Per Kindersley, 
V.-Ch.,in Orange v, Bickford, 4 dur., K. S., 649, 
660. 

8. Buokell V. Blenkliorn (6 Hare 131) not 
followed in TF<?s^ v. May, 1 Kay 385 ; 23 B. J., 
Ch., 447; 2 Eq. Bep. 431 ; 2 W. E. 319. 

9. Buckland, Me (1 P. N. E. 250), over- 
ruled in Matheson, Exp., 1 Bo G, M. & G. 448, 
and in Copeland, Exp , 2 Be G. M. & G. 914. 

10. Buokton V. Hay (11 B E., Ch. B., 646 ; 
48 B. d., Ch., 563; 27 W. B. 627) observed 
upon in Herbert v. Webster, 16 L. E., Ch. B., 
610 ; 49 L. J., Ch , 620. 

11. Buden v. Bore (2 Ves. 445) seems over- 
ruled. See note there. 

12. BulkeUy or Buckeley v. Wil/ord (2 Cl, 
k E. 102 ; 8 Bli. N. S, 11) distinguished in 
Bysaglit v. 3B Crash, 11 L. E., Ir., 142. 

13. Bullehy v. Sehutz (3 B. E., P. C., 674 ; 

8 Moo. P. C., N. S , 170) followed in Batenmh 
V. Service, 6 L, E., App. Cas., 386 ; 60 B. J*, 
P. a, 41 ; 44 B. T. 436. 

14. Buhner v. Jay (4 Sim. 48 ; 3 Myl. k K, 
197) has, to say the least, been disapproved of 
by Lord Cottenham, who, in Baniel v. Budley 
(1 Ph. 1, 7) says that the case of Bulmer v* 
Jay “ stands alone.” Per Wood, V.-Ch., in Bage 
V. Sloper, 11 Hare 323 ; 17 Jur. 851; 22 
B. d., Ch., 1044 ; 1 W. E. 618 ; 1 Eq. E. 540. 

15. Bmmaparte, The (8 Moo. P. C. 459). 
This brings their lordships to the considera- 
tion of that objection, and it is impossible for 
them not to perceive that, in dealing with it 
in the court below, it has been considered that 
it derived whatever weight it was entitled to 
from the decision of this committee, in the 
case of the Buonaparte, which it was supposed 
had intioduced a new rule of decision into 
this blanch of maritime law. Whether this 
supposition be correct or not, undoubtedly, if 
in Itself that decision was both rightly under- 
stood below, and also lightly applied to the 
circumstances of this case, the learned judge 
could only deteimine the case before him as 
he has done. The important sentence in that 
judgment is to be found in p, 470, and is as 
follows: — “That it is an universal rule that 
the master, if in a state of distress or pressure, 
before hypothecating the cargo, must com- 
municate, or even endeavour to communicate, 
with the owner of the cargo, has not been 
alleged, and is a position that could not be 
maintained ; but it may safely, both On 
authority and on principle, be said that, in 
general, it is Ms duty to do so, or it is his 
duty, in general, to attempt to do so.” This 
sentence is followed by one which in the 
report is printed as follows If, according 
to the circumstances in which he is placed* it 
is reasonable that he should, it was rational 
to expect that he might obtain ah answer 
within a time not inconvenient with reference 
to the circmnstances of the cate ; it must be 
tahen, therefore, uponanthorhy ahdprinOi|d^, 
that it is the duty of the master to do so, onJait 


IL 
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least to make tke attempt,’’ This passage is 
ohviotisly inaccurate. The judgment was not 
written, but appeals to have been printed fiom 
a shorthand wiiter s note. It is not, however, 
difficult to collect what really was said by the 
learned judge, and with a slight correction of 
the text, would stand thus: — “If, according 
to the circumstances in which he is placed, it 
be reasonable that he should— if it be rational 
to expect that he may obtain an answer within 
a time not inconvenient with reference to the 
ciicumstances of the case, then it must be 
taken upon authority and princii>le, that it is 
the duty ot the master to do so, or at least to 
make the attempt.” That this is the true 
wording of the passage we have ascertained 
by communicating with Lord Justice Knight 
Bmce, who delivered the judgment. It is a 
most important passage, and the complement 
and explanation of what goes befoie. The 
preceding sentence states that it is the duty of 
the master in certain ciicumstances to make an 
attempt to make the communication, and this 
pntence explains what the circumstances are 
in which this duty is imposed upon him. It 
shows what the learned 3 udge understood by 
the expression “ in generaV’ if such words 
wore used by him. The i eporter has accurately 
stated in his marginal note the general lule 
established by the decision, though he has un- 
fottunately omitted to correct the press in 
that portion of the judgment in which it is 
expressed. In the rule thus enunciated their 
lordships are unable to discern any novelty, 
either in the principle on which it rests, or m 
its application to the case. Ter Lord Chelms- 
ford, P.U., in Dvrantij v. Ilart^ 10 Jur., N. 8., 
600, 602. 

1. JBuvUeT V O^Nnl (9 Jur, N. S, 1100) 
first doubted by the Pi ivy Council in Bernpy 
V, Nonckh {Bi&lwjy) (36 L J., Ecc. Cas., 10, • 
1 L. K., l^lco. Cas., 2^1), and re\crscd in Kor- 

a mch {Bishop) v. Beane (37 L. J., Ecc Cas., 

'I SO, by Sir Kobcit Phillimoie); and in a 

» criminal suit under 3 & 4 Vict., c. 86, against 

a cleigyman, he is competent and com- 
pellablo to give evidence. 

2. The principle ot Burdetf v. AUoU (U 
East 137), as to the lex et emsuetudo paHia- 
nmtl examined in Kedley v. Carson, 4 Moo. 
P. 0.63; 7 Jur. 137. 

3. Bmdett Spilshury (10 CL k F. 340) 
observed upon in Yuicent v. Sodor and Man 
(Bishop), iDeO & Sm 294. 

4. B%mhek v. Garrich (39 L. J., Ch., 661 • 
B L. B., Oh., 453 ; 22 L. T., H. S., 502). (As 
to costs of staying proceedings during pen- 
dency of appeal to the House of Lords) not 
followed in Merry v, Mclmlls, 42 L. J., Ch., 
479^; 6 K B., Oh., 206 ; 21 W. E. 306 ; 28 L. T., 

6. Bwgess v. Burgess (3 He Q. M. &. G. 
896; 22 J. J,, Ch., 675). As to the case of 
Bwgem V. Burgess, which was much relied 
upon on the part of the defendant, 1 confess 
- i rt has always seemed to me rather a strong 

decision, though it was undoubtedly the rule 
= ‘0 tl^ Court. But in that case there did not 

3 - f ' ' distinctive label* 

m the worda *^late of 107, Strand,” which 
the derettdant lia that case painted over his 
simp door (and was restrained from so doing) 
been.;alsoprtnted\on the Mbels of 






Justice Knight Bruce would probably have been 
diiferent. Per Malins, V.-Ch , in 8chmUer v 
AtMns, 16 W. R, 1080. 

6. Burgess v. Bve (13 L. R., Eq., 450* 41 

L. J., Ch., 515 ; 26 L. T. 540 ; 20 W. R. 31 n 
distinguished in Lloyds v. Harper, 49 L J 
Oh., 217 ; 42 L. T. 218 ; 28 W. R. 419. ' 

7. The dicta and opinions of Sir Thomas 
Clarke, in Burgess v. Wheate (1 Eden), and 
Lord St. Leonards, in his treatise on VeMon 
and PuTolmsers, Commented on in Wythes v 
Lee, 4 W. E. 184 ; 3 Drew. 396 y 25 L. J., Ch * 
177 ; 2 Jur., N. B., 7; 26 L. T.'l92. S. C. on 
appeal 4 W. R. 316 ; 25 L, J., Oh., 389 ; 2 Jur 
K B., 130. 

8. Burgess v. Wheate (1 Eden 177). With 
regard to the decision in Burgess v. Wheate, 
it might, or might not, be desirable that a 
different law should exist ; but after a decision 
which has established a most important point 
of law for a hundred jeais, and upon which 
so ^ many titles depend, it would be a gieat 
evil if the House ot Lords wcie to reverse the 
decision in that case. Per Kmdersley, V.-Ch , 
in Sweeting v. Swe ting, 33 L. J., Ch., 211, 215" 

9 Burke v. Mutohhmn (7 Ir. Eq. R. 60S) 
explained in Worrall v. White, 9 Ir. Eq. R 
672; 3 J. &L. 513. ' 

10. Burke v. Lidwell (1 J. k L. 703) com- 
mented on in Worrall v. White, 3 J. & L. 613 ; 

9 Ir. Eq. R. 672. 

11. Burke V. Vicars (3 Bro. C. 0. 23), See 
note there, Belt’s cd. 

12. Burkitt V. Bansom (2 Colly. 536), dis- 
approved of ill W^eston v. Clowes, 16 Bim. 610. 

13. Condition tor mairiage, with consent 
and approbation, with a limitation over on 
marriage, without such consent or approba- 
tion. Loi”d ilardwicke’s opinion in Burleion 

Humphries (Arnbl. 266), holding approba- 
tion, eleven months after marriage, sufficient, 
denied by Lord Thuilow. Clcurke v. Barker, 
19 Vcs. 21. 

14. Burn v. Burn (3 Ves. 673) was a case 
to be tollowcd, but not to be extended. Per 
Wickens, V.-Ch., in Herguson v. Gilson, 41 L, J , 
Ch., 640, 643 ; 14 L. 11, Eq., 379. 

15. Burn v. Carmlho (4 B. & Ad, 382 ; 1 
N &M, 883). We had held in the King’s Bench 
in that case, that there ivas no legal or equit- 
able assignment of the goods, but Lord Cotten- 
ham said (4 Myl, k Cr. 690), that though we 
ueie light at law, we were wiong in equity. 
Per Lord W’'ensleyclalo in Hoare v. BresserM 
H. L. Ca. 290, 308, 

16. Burn v. Maddon (LI. & G, temp. Plunk. 
493) discussed in French v. Maeale, 2 Hr. & 
War. 269; in 1 Con. k L. 469; 4 Ir. Eq, R 
668 . 

IT, Burney v. Macdonald (13 Sim, 6) not 
followed in Barrow v. Wadkin, 24 Beav. 1 : 

3 Jur., H. S., 679. 

18. Burns v. Lrmng (34 L. T., H. S„ 762; 3 
L. E., Ch. H., 291) not followed by the Court 
of Appeal in Widgery v. Tepper, 37 L, T., 
N. S., 297 ; 6 L. li, Ch. H., 364 ; 26 W. R. 872. 

19. BuweVs case (6 Rep, T2) explained in 
Lewu V* Bees, 3 Kay & J. 132* 

20. Burrell, Bxp, (1 L. R,, Ch. H., 53t; 45 

L. J., Bky*, 68 ; 34 L. T. 198 ; 24 W. R, 363), 
distinguished in Allard, Hoop,, Bmom, Be, 
16 L. R., Oh. H., 506 ; U L. T. 35 ; 29 E. 
40S. i i I » >s 1 , ! 
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Eq., 443 j 39 L. 3., Cb., 544 ; 22 L. T. 263), 
-"the Vf.Cb. did not ini end to interfere with 
the General rule,” in Mlchardsori, Me, 14 L. E., 
Ch. D., 611 ; 49 L. J., Ch., 612 ; 43 L. T. 279 ; 
28 W. E. 942. 

1. Mush T. Mox (5 H. L. Oa. 707 ; 2 Jur., 

K. S , 1029). The dictum of Lord Cranworth, 

“ that it is the duty of the Court to compare 
the two specifications of a patent together,” 
is aB oMter diettim, and cannot he taken as 
a declaiation of the law, and expressly re- 
pudiated in Mills V. Mvans, 8 Jur , N. S., 625. 
Eer Westbury, 0. ^ ^ 

2. Mushes case, Imperial Mudder Co,, Me 
(30 L. T., N. S., 458 ; 9 L, E , Ch., 554 ; 43 

L. J., Ch , 772 ; 22 W. E. 699. Af6rming 22 
W. E. 685 ; 30 L. T., N. S., 458), explained. I 
think it desirable to say, as the appellant 
appears to have been misled by the marginal 
note to Mushes case, that the notion that 
shares are only issued when the certificates 
are issued, is a blunder which could hardly 
be attributed to us. Per James, L. J., in 
Mlyt¥s case, Heaton's Steel and Iron Co., Me, 
36 L. T., N, S., 124, 126 ; 4 L. E., Oh. D., 140; 
25 W. E. 200. 

3. Mnte (Marquis) v. Cunyngliame (2 Euss. 
275) explained and distinguished in Atliill, 
Me, 16 L. E., Ch. D., 211 ; 50 L. J., Ch., 123 ; 
43 L. T. 581 ; 29 W. E. 309. 

4. Bute (Marquis) v. Harman (9 Beav. 

I 320), marginal note of is incoirect. See 

Southern v. Wollastoyi, 16 Beav, 166 ; 22 L. J 
Ch., 664, IW. E. 86. 

6, Butler v. Sninnerton (Palmer, 339 ; 

: Cro. Jao. 666). This case is the Magna 

Charta of the liberal construction of covenants 
for title. Per Loid St. Leonards, 2 Sugden’s 
* Vendors and Purchasers, p. 515 (10th edit.). 

6. Butler, Me (16 L. E., Eq., 479), not fol- 
lowed in Me Mow, 17 L. B., Eq., 301 ; 29 L. T., 
N. S., 824 ; 42 L. J., Ch., 347. 

7. Buxton V. lAster (3 Atk. 383) observed 
upon in Bollard v. Clayton, 1 Kay & J. 462 ; 
lJur.,N.S., 342; 3W. E. 349. 

8. Byerley v. Brevost (6 L. E., 0. P., 144) 
disapproved in Cotwer, Hxp., Baum, Me, L. E., 
10 L. E., Ch. B., 313 ; 48 L. J., Bky., 54 ; 27 W. E. 
299 ; 39 L. T. 523. 


extent, and to this only: ” that what directors 
cannot do after the incorporation of a com- 
pany, provisional directors certainly cannot 
do befoie, for the purpose of binding the 
shareholders of the company. They cannot 
spend the money of their shareholders before 
their Act is passed, for the purposes for which 
they would not be allowed to spend it after 
the passing of the Act.” Per Wood, V,-Gh., in 
Leommuter Canal Namqation Co, v. Shrews- 
T)ury 4’ Herejord Mailway Co, 3 Kay & J, 
658, 664; 3 Jur., K. S., 930 ; 26 L. J., Oh., 764. 

12. Caledonian Mailway Co. v. OgiUy (7 
Macq. H. L. Ca. 229) followed, and approved 
of in Benny v. South-Eastern Mail way Co., 2 
El. & BL 660; 3 Jur., H. S., 957; 26 L. J„ 
Q. B., 225. 

13. Caledoniayi Mailway Co. v, Ogilvy (2 
Macq. H. L. Ca. 229) explained and distin- 
guished. Per L. C. in Caledonian Mailway 

V. Wanter's Trustees, 7 L. E., App. Cas., 259 ; 
46 L. T. 826 ; 30 W. E. 569. 

See also remarks of Blackburn (Lord) on 
this case. Ih. 

14. Callislier v. Bischoffshem (5 L. E., Q. B., 
449 ; 39 L. J., Q. B., 181 ; 18 W. E. 1137) 
questioned in Banner, Bap., BlytTi, Me, 17 L. E., 
Ch. D., 490; 61 L. J., Ch., 300 ; 44 L. T. 913 ; 
30 W. E. 26. Per Brett, L. J. 

15. Calrert v. Gason (2 Sch. & Lef. 561) 
may now be considered as oveiruled. SemUe. 
Hunt V. Browne, Sau. & Sc. 178. 

16. Calvert v. Gordon (3 M. & E. 124) fol- 
lowed in Lloyd's v. Harper, 43 L. T. 481 ; 16 
L. E, Cb. I)., 290; 50 L. J., Ch, 140; 29 

W. E. 452. Affirming 49 L. J., Oh., 217; 42 
L, T, 218; 28 W. E. 419. 

17. Camden v. Benson (1 Keen 671) stated 
to be inaccuiately reported. Blower v. Hartopp, 
8 Beav. 199. 

18. A passage in the repoit of Campbell v. 

Leach in Ambl, 749 doubted in Shannon v. 
Bradsireet, 1 Sch. & Lef. 65. « 

19. Campbell v. Walher (5 Ves. 678) 
followed in Boswell v. Coahs, 23 L, E,, Ch, D., 
302 ; 62 L. J., Cb., 465 ; 48 L. T. 929 ; 31 
W. E. 540. 

20. Caney v. Bond (6 Beav. 486 ; 1 L. T., 
H, S., 409) not followed in Owens, Me, 47 
L. T. 61. 



9. CailUud's Batent Tanydng Co. v. 
Caillaud (26 Beav. 427; 5 Jur., H. S., 269) 
(as to security for costs by a limited liability 
company), I do not understand the case 
cited, as it is reported. It appears by the 
report that I did not call on the counsel for 
the plaintiffs, but that, upon the statements of 
the affidavits, which were uncontradicted, I 
declined to make the order. There must have 
been some counter evidence which influenced 
me. Per Eomilly, M. R., in Me of Wight and 
Smthampton Steamboat Co. v. MawUns, 9 Jur., 
K. S., 888. 

10. Calimll Gregory (1 Price 129) over- 
ruled. Mont. $65. 

11. Caledouim and Bumbawtomhire Mail- 
may Ca. v. St. Melemburgh (Magistrates) (2 

H, L. Ca, 391). That decision, as to 
ii^%p authority of which no one ought to enter- 
l^n any doubt, proceeding as it did from the 
banoh of judicature, went to this 


21. Cape Breton Co. v, Fenn (17 L. E„ Ch. 
B., 198) considered in BronfieU Silkstone Coal 
Co., Me (Ko. 2), 23 L. B., Ch, B., 511 ; 52 L. J., 
Ch.,963; 31 W. E. 671. 

22. CapdevilU,^ Me (2 H. & C. 985). With 
reference to this case it would appear that the 
commissioners of Inland Eevenue subsequently 
forbore to press for the duty to which the 
decision of the Court of Exchequer adjudged 
them entitled, in consequence of the decision 
in Wallace v. Att.-Gen. (1 L, E., Ch,,l), over- 
ruling the case of Wallop's Trust, Me (1 Be 
Cr. J. & S, 666), so far as it applied to the 
ease of Capdeville, Me. Vide note to Jopp v. 
%Vood, 4 Be C. J. & S. 620. 

23* Capper, Exp., Mwman, Me (4 B. B., 
Ch. B,, 734) commented on in Wallis r. Smith, 
21 L. B., Oh. B., 243 ; 52 L. J., Ch. 145; 47 
L, T. 389: 31 W. B.214. 

24. Oarew, Exp. # Me (10 L. B., Ch„ 308 ; 
44 L. J., Bky., 67 ; 32 L. T. 318 ; 23 W. K 459), 
distinguished in Lacey, Exp. J* Me, 16 B. B*. 
Ch. B*, 131 ; 50 L, t., Ch., 207 ; 43 L. % 579 ; 
29 W* R. 299* 
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1. Carlhufy Iles^ehr, and Walsh^s cases^ 
Wmtem of Canada Oily Land^ cmd Worlts Co.^ 
m (1 L. E., Ch. P., 115 ; 45 L. J., Ch., 5 ; 33 
L, I*. 546 ; 24 W. E. 166), distinguished in Pete^^ 
Ilowlmd^s case, Kewport and South Wales 
Skipmeners' th., 42 L. T. 785. 

2. Canmehml v. Carndcliael Ph. 101). 
Where an executor de son toH before action 
hands o\ er the property in his possession, and 
settles an account with the true legal personal 
representative, he cannot be called upon to 
account by the persons beneficially interested 
in the estate. Carmichael v, Carmichael ob- 
served upon as to this point. Bill v. Ciurtis^ 
12 Jur , K. S , 4 ; 13 L. T., K S., 584. 

3. Carnes. Long(fk Jur., N. S., 475), decision 
ot Stuart, Y.-Ch., overruled on appeal, not on 
the ground taken by the Yice-Chancellor that 
the plaintiff was not within the Moitmain Act, 
but on the ground that it was void for a per- 
petuity, 6 Jur., N. S., 639 ; 2 h. J., N. S., 552 ; 
29 L. J., Ch., 503. Oamphell, 0. 

4. Carpenter's and Weisds cases (5 De G. & 

Sm. 402 ; 16 Jur, 900 ; 21 L. J., Ch., 835) 
distinguished Chardian XdfeAssur- 

miee Ck, Me, U L. R., Oh. D., 335 ; 28 W. E. 945. 

6. Cmrv» Burlingtmh (Countess) (1 P. W. 
228) overruled. See notes there, and Creme 
V. Bmtery 2 Yes. J. 167 ; 4 Bro. C. 0. 316 ; 
Shirt V. Wesihy, 16 Yes. 393: Lloyd v. 
Williams, 2 Atk. 110. 

6. Carrington v Holly (Dick. 280) ques- 
tioned in 2 Madd, Oh. Pr. 390. 

7. Carrington (Lord) v. Payvie (5 Yes. 
401) conllicted with the case of Parley v. 
Parley, 2 Ambl. 653 ; 3 Bro. P. 0. 365. Per 
Malin«', V.-Ch., in Bridges v. Strahan, 26 W. E. 
691, 692 ; 8 L. E., Ch. D., 658; 38 L. T. 502. 

8. Carnm v. Ferrior (3 L. E., Ch , 719 • 
87 L. J., Ch., 669) not followed in Berry v. 
Keen, 61 L. J., Ch , 912. 

9. Carter v. Pe Prune, as reported in Dick. 
39, overruled in Smith v. Bnbernian Mine Co., 
1 Sch. & lef. 240. 

10. Carter, Bxp., Threappelton, Me (12 L. R , 
Oh. D., 908 ; 27 W. R. 943 ; 41 L. T. 37), 
duestioned in National Mercantile Bamh, Mcop,, 
Maynes, Me, 16 D. E., Ch. D,, 42; 49 L. J., 
Bky., 62; 43 L. T. 36; 28 W. E. 848. Revers- 
ing 42 L. P, 64 ; 28 W. E. 399. 

11. Carter v. Carter (S Kay & J. 618 ; 27 
L. J., Ch., 74) disapproved of by the Lords 
Justices James and Mellish, hut defended by 
Lord Hatherley, C., in Pilcher v. Mawlins 
(41 L. X, Oh., 486; 7 L. B., Ch„ 259 ; 25 L. T., 
H. S., 921 ; 20 W. E. 281). The case of Car^ 
ter V. Carter held, that, gdthough you may get 
in any outstpding interest which a person 
may bond fide assign to you, you having 
notice of the intervening circumstances, and 
he not having any such notice, you cannot 
get m assignment from a trustee who has 
himself another duty to perform, and makes 
over to you that estate to piotect you against 
those interests which he was bound to protect. 
‘T^t case has been quarrelled with and, to a 
considerable extent, overruled in the recent 

of Pilcher v. Mamlim (f L. R,, Ch., 259 : 
41 L. J., Ch., 486), by the Justices, 

with. Lord Hatherley, who had decided 
ter V. ' Carter who: stiE adhered to lto 
:Chatterton, Y.-Oh., WMxrkeUon 

}C^^r (s -Kay'^ ^ 


Since the decision in Pilcher v. Mawluu (7 
L. R., Ch., 259; 20 W. R. 281; 41 L. 1, Ch. 
485 ; 25 L. T. 94) Carter v. Carter cannot be 
considered law. Per Jessel, M. R., in Mumford 
V. Stolmasser, 22 W. R. 833, 834 ; 18 L. R., Eq., 
656 ; 43 L. J., Ch., 694 ; 30 L. T, 859. 

13. Carter v. Green, 3 Kay & J. 691, not fol- 
lowed in Wilkinson V. Barter, 14L. R., Eq„ 96. 

14. Carter v. Saunders (2 Drew. 248, 256) 
contrary to the opinion of Lord Ohelmsfofd in 
Coope V. Cresswell (2 L. E., Ch., 122) and 
British Mutual Imedment CofY. Smart (10 
L. E., Ch., 567; 44 L. J., Ch., 695; 32 L. T. 
849 ; 23 W. R. 800). 

15. Carter v. Taggart (1 De G. M. & G. 286 ; 
16 Jur. 300; 21 L. J., Oh., 216) observed upon 
in Bagshaw v. Winter, 16 Jur. 561 ; 5 De G. & 
Sm, 466. 

16. Carter v. Wake (4 L. R, Ch. D., 605) 
distinguished in General Credit and Piscount 
Co. V. Clegg, 22 L. R., Ch. D., 549; 63 L. J., 
Ch., 297; 48 L. T. 182; 31 W. R. 421. 

17. The assignees of a bankrupt do not take 
under the assignment property the equitable 
title to which had been transferred before the 
bankruptcy. Bwrn v. Ccarvalho, 4 Nev. & M. 
889 ; 1 Ad. & Ell. 883. Affirming Garralho v. 
Bwrn, 4 B. & Add. 382 ; 1 Nev. & M. 700. 

18. Cary v. Cary (2 )Sch. & Let. 189) com- 
mented on in Barrs v. Femlm, 3 N. E. 704. And 
see S. 0. 34 L. J., Ch., 622; 11 Jur., K, S„ 669; 
13 W. E. 987 ; 12 L, T., N. S., 727 ; 6 X E. 355. 

19. Cary v. Hilh (15 L. R., Eq , 79 ; 42 L. J., 
Ch., 100; 28 L. T, N. S., 6 ; 21 W. R. 166) 
observed upon in Mow^ell v. Morris, 17 L. B., 
Eq„ 20, 22, 23; 22 W. E. 67. 

20. Cary v. mils (15 L. E., Eq., 79 ; 42 L. J., 
Oh., 100; 2S L. T. 6; 21 W. R, 166> Tlie 
Master of the Bolls having decided a case of 
Cary \. Hills, the case ot Bayne r v. Koehler 
(14 L. E., Eq , 262 ; 41 L. J., Oh , 697 ; 27 L. T , 
N. S., 506 ; 20 W. E. 859), having been cited to 
him, the reporters have inseited in head-note 
^^MayneTY. Koehler, not followed.’' Finding 
that in a head-note, I expected at least that 
the Master of the Rolls would have given some 
rex&on why he did not follow it. Possibly it 
escaped liis notice altogether, and he did not 
even know of it, and from what I know of the 
Master of the Rolls, I think that if he had 
intended to dissent from me, he would at 
least have paid me the respect of stating the 
ground of his dissent when I had so explicitly 
decided this case in the month of July pre- 
ceding. No notice appears to have been taken 
of it however. Therefore I cannot regard the 
Master of the Bolls as deciding contrary to 
me, and even if he had, I am sure I should 
feel constrained, with the most perfect respect, 
to decide in accordance with my own decision 
in Mayn&r v. KoehUr, Per Malins, Y.-Ob., in 
Coote V. WJdUmgton, 16 L. E„ Eq., 534, 54$, 
544; 21 W. B. 839; 29 L. T, 206. 

21. Case v. Promr (2 Keen 764 ; 6 L. J.* ObL 

N. S., 353 ; on appeal, 5 Myl, k Or. 246) ‘ 

case is of the highest authority, frem^ 
with which it was argued, and ‘ 

(Lords Langdale and Oottenhe^* 
it was decided. It may be obse.i 
construction assumed by bot^ 
tbe true one of the limitations 

I virtue of wffiich it becomes applicable here, 
f been since established as correct by a 
1 decision of the House of Lords in the case 
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of Baker v. Tmkefy 3 H. L. Ca. 106, Per 
Wicklas, V.-Ch., m Sykes v. Sykes, 41 L. J , 
Oh., 25, 29; 13 L. B., Eq. 56; 25 L. T. 560; 

20 W. E. 90. 

1. €m7t> V, Xennion (11 “Tes. 314) com- 
mented on in Bertrand i, Bertrand, 2 Moo. 

E. 0. 212. 

2. Casson r. Moherts (31 Beav. 613 ; 32 
L. J., Ch., 105). With regard to this case, I 
dotiot think it has much bearing upon the 
present question, but I must say that I do not 
think tho r>asons upon which it pioceeded 
are satisfactory. Per Quain, J., in Thomas v. 
Brown, 1 L. E., Q. B. D., 714, 724 ; 45 L. J., 
Q. B., 811 ; 24 W. E. 821 ; 35 L. T. 237. 

3. Caton v. Caton (34 L. J , Oh., 5G4 ; on 
appeal to the LokI Chancellor, 35 L. J., Oh, 
292 ; 1 L. E., Ch , 137 ; on appeal to the House 
of Lords, 36 L. J., Ch., 886 ; 2 L. E., H. L. 
Ca, 127). I think that Loid Cottenham and 
the House of Lords, in Hammer sley v. Be 
Biel {Baron) (12 Cl. & F. 45, 62. n ), through 
Lord Brougham and Lord Campbell, ha\e, 
with the utmost care, stated the doctrine 
as it really ought to prevail in this court. 
Lord Cottenham in that case, when it was 
before Mm as Lord Chancellor (12 Cl. & F. 
62. n.), said, “ A representation made by one 
party for the purpose of influencing the con- 
duct of the other party, and acted on by him, 
will, in general, be sufficient to entitle him to 
the assistance of this court for the puipose 
of realising such representation.” That I 
conceive to be an accurate statement of the 
equitable principle which go\erns this oouit. 
Ho doubt it may be said that there is no 
uniformity of decisions on the subieot, and 
that the principle has not always been ad- 
hered to. In Jorden v. Money (5 H. L. Ca 
185 ; 23 L. J,, Ch,, 865) it was not adheied 
to. In a very recent decision of the House of 
Lords, it seems to me to have been violated. 
The case of Caton v, Caton {supra) was one in 
which a representation had been made to a 
lady on the occasion of her marriage, that the 
husband would by will make a certain pro- 
vision for her. A will was actually prepared 
and made according to that representation, 
yet it was held that the husband was entitled 
to set that representation at nought, and to 
leave his wife to suivive him and become his 
widow with a non-performance of the repre- 
sentation, and that representation one of so 
serious a nature. That case. I admit, was so 
decided. I can, however, only think that it 
was so decided in consequence of the extra- 
ordinary and peculiar circumstances of the 
case itself, and in obedience to the view 
entertained by Lord Cranworth with respect 
to it. That view appears to me to have been 
taken by him entirely in opposition to the 
principles laid down by Lord Cottenham, and 
acted upon and repeated by Lord Brougham 
and by Lord Campbell in the case of Hmnmm* 
Uy v. Be BUt There are, moreover, sub- 
sequent cases in this court in wMch that of 
Hammershy v. Be Biel has been followed, 
I must, therefore, consider that Lord Ootten^ 
ham's decision of that case in this court, and 
the authentication and confirmation of his 

k decision by the Hpnse of Lords upon the 
; i appeal to them, fortified by the grounds and 
• , reasons then stated in the judgments of Lord 
gham and Lord Campbell, have esta- 
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blished the authority of it on impregnable 
giounds. ... It was said, however, in the 
argument of the present case, that, in that 
of Gulliver, Me (2 Jur., N. S, 701), I had 
decided in a way contrary to Haimiersley v. 

Be BieL To say that in that case I departed 
in tho least from the doctiine laid down by 
Lord Cottenham, in Hammer sley v. Be Biel, is 
a mistake. Indeed, I lefened to that case, 
when I decided that of Gulliver, Be, and I 
considered the evidence thci e adduced before 
me to be too loose and not specific enough as 
to the sum, and insufficient to prove that the 
representation had been made to tl e proper 
pel son Per Stuart, V.-Ch , in E illiams v. 
Williams, 37 L. J, Oh , 85 i, 857, 858. 

4. Chadwiek v. Boleman (^2 Vein. 528), 

The principle of this case docs not apply to a 
5 ounger son succeeding to the reversion of the 
settled estates not under the settlement under 
which poitions were created, but by descent 
Sing V Leslie, 2 Hem & M, 68 ; 10 Jur., N. B., 

794; 10 L. T., H. S , 332. 

5 Challenger v Sheppard (8 T. R. 597) 
commented on and followed in Moore v. 
Cleghorn, 12 Jur. 591; 16 L. J., H. S., Ch., 

469 ; 11 Jur. 958. 

6 Challinor, Exp., Mogers, Re (16 L. E., Ch. 

D., 260 ; 51 L. J , Ch , 476. n. ; 44 L. T. 122 ; 29 
W, E. 205), not followed in Bol 2 )li, Exj/,, 
Spindler, Be, 19 L. E., Ch. D , 98 ; 51 L. J., Ch., 

88; 45 L. T. 482; 30 W. E. 52 ; and in Firth, 
Exp., Cowburn, Me, 19 L. E , Ch. L., 419 ; 51 
L. J., Ch , 473 ; 45 L. T. 120 ; 80 W. E. 529. 

7. Chalhnor, Exp., Mogers, Re (16 L. B., 

Ch. D., 260 ; 44 L. 1. 122 ; 29 W. B. 205), not 
followed in Hamilton v. Chaitie, 7 L. E., 

Q. B. B., 320; 59 L. J., Q. B., 456; 44 L. T. 

764; 29 W B. 676. Per Cotton, L. J. 

8. Exp, Chalmers, Edwards, Me (42 L. J., 
Bky., 2). The rule laid down in this case only 
applies where there is something amounting 
to a declaration on the part of the iDurchasers 
that they will be unable to meet their engage- 
ments. Carnforth Haematite Iron Co,, Exp., 
Phoenix Bessemer Steel Co , Me, 46 L, J., Ch., 
115; 4 L. E., Ch. B., 108; 85 L. T. 776; 25 
W. B. 187. 

9. Chalmers v, Storil (2 V. k B. 222) is 
imperfectly reported. Bending v. Bending, 3 
Hay & J. 257; 3 Jur., N. S., 535 ; 26 L. J., CM, 

469. 

10. Chamberlain v. West End of London 
Bailway Co. (2 B. k S. 617) approved in 
Caledonian Maibway Co, v. Walkefs Trmtees, 

1 L. E., App. Cas. (Sc.), 259; 46 L. T. 826; 

30 W. E, 569. 

11. Chambers, Me (11 L. T. 726; 13 W. B. 

375 ; 34 Beav. 177), explained and commented 
on in Holroyde and Smith, Me, 43 L. T. 722 ; 29 
W, B. 599. 

12. Ohamery Cases is a book of doubtful 
authority. Leonard v. Leonard, 2 Ball k 
183 

13. Ohmdl&t T. mmeO, (4 h. E., OIi. D., 

651 ; 46 L. J., Oh., 25; 25 W. E. 65) pveretded 
in Aftree v. Same, 9 L. E., Ch. D., 3ST; 47 
L. J., Oh., 86S ; 38 L. T. 733 ; 26 W. B, 871. 

14. Ohaplim’s Trusts. Jfe (9 1,. T. 476; 12 

W, E. 147), followed in AUm, Me, V, 

Atter, 44 L. T. 240 ; 29 W. B. 480. 

15. Chepmm -v. Mrtmm (6 Ves. 404) had, 

been commented npim by V.-Ch. Wood, in ! 
Msk V, At6.‘Qm. (4 li, E., 621-! ISi^J & | s 
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1200), and the latter case practically reversed 
thefoimer, PerMalins, V.-Oh, Williams, Me, 
86 L. T., H. S., 689, 690; 5 L. R, Ch. B., 735, 
787 ; 46 U J., Oh , 92 ; 25 W. R. 689. 

1* Chapman v. Brown (6 Ves. 404) has 
been relied upon, hat the case of Dundee 
Magistrates v. Morris (3 Macq. H. L. Ca. 
134), wheie in spite of almost eveiy conceivable 
difScalty the Hoase of Lords managed in 
favoar of a charitable object to spell oat the 
parpose of the testator, has at all events 
reduced the case of Chapman v. Brown to 
very nan ow limits. Pei Wood, Y.-Ch., in Fisli 

Ait - Gen,, 15 W. R. 1201. 

2. Chapman v. Chapman (13 Beav, 308 ; 15 
Jar, 265 ; 20 L. J., Ch , 465) obsened upon in 
Burgess v. Moxon, 2 Jai., N. S , 1059. 

3. Chapman v. Royal Netherlands Steam 
Navigation Co, (4 L. R., P. B., 157 ; 48 L. J., 
P., 449; 40 L. T. 433; 27 W. R. 554); not 
followed in Stoomvaart MaaUehajypy v. Penin- 
sular and Oriental Steam Navigation Co,, 7 

li. li, App Cas., 795; 52 L. J., P. 0., 1 ; 47 L. P. 
198; 31 W. R. 249. 

4* ChappeVs ease, Accidental Death Insur- 
ance Co„ Re (6 L. R , Ch., 902 ; 25 L. T. 438 ; 
20 W. R. 9) distinguished in Taurine Co., Me, 
25 L. B., Ch. B., 118 ; 53 L. J., Ch., 271 ; 49 
L.P. 514; 32 W. R. 129. 

5. Charge v. Goody cr (3 Russ. 140) observed 
upon in Parlier, Me, Balter v. Balter, 15 L. R., 
Ch. B., 528 ; 49 L. J., Ch , 587 ; 43 L. T. 115 ; 
28 W, R. 823. 

6. Charing Gross Advance and Deposit 
Banh, Bxp. (16 L. E., Ch. B., 35 ; 50 L. J., Ch , 
157 ; 44 L. T. 113 ; 29 W. R. 20 1), distinguished 
in Challmor, Bxp,, Rogers, Me, 16 L.'’R., Ch. 
B., 260 ; 44 L. T, 122 ; 29 W. R. 205 ; 51 L. J., 
Ch , 476. n. 

7. Charlton v. Wright (12 Sim. 274) 
observed upon, and overruled in Turner 
Cox, 8 Moo. P. 0. 288. 

8. Cliasemore v. Micliards (7 II. L. Ca. 
349) followed in Ewart v. Belfast Poor Law 
Guard lam, 9 L. R,, Ir., 172. 

9. Chatteris v. Young (6 Madd. 30) facts 
Incorrectly stated. See S. C. 2 Russ. 184, n. 

10. ChatterUn v. Watney (16 L. R., Ch. B., 
378 ; 50 L. J., Ch., 227 ; 44 L. P. 53 ; 29 W. R. 
373) explained and commented on in Welh v. 
Stenton, 11 L. B., Q. B. B., 518 ; 52 L. J., Q. B., 
584 ; 49 L. T. 432. 

11. Cherry, Me (10 W. R. 305), explained in 
Westminster Bridge Acts, Me, St Sepulclire^s 
( Vicar), Exp,, 3 N. R. 594. 

12. Cherry v, BouUhee (4 Myl. & Cr. 442) 
followed in Orpen, Me, Beswieli v. Orpen, 16 
L. B., Ch. D., 202 ; 50 L. J., Ch., 25 : 43 L. P. 
728; 29^,^467. 

13. Chester v. Painter (2 P, W. 335) overruled 
by Stewaa^t v. GaruMt, 3 Sim. 398, 406. 

14. Clwslyn V. Dolby (4 Y. & C. 238), if 
correctly decided, goes to the utmost extent 
of the law. Per Oookbum, C. J., in Males v. 
Stevemm^ 9 Jar,, K. S., 301. 

a ^mning (as to costs) (11 L. R., 
L. L, Ch., 302; 40 L. P.302 ; 27 
)t followed in Mudow v. Great 
\al lAfe Assmmee Society, 17 
6MJ60I.. J,O}l.,S04; 44L.T. 

fe, JParJier (4 Bro, 0. 0. 411) 


17. Chitty V. Parlter (2 Yes. J. 271) is 

obscurely reported. Per Kelly, C. B , iQ Att.- 
Gen. V. Lomas, 9 L. R., Exch. * 29, 35 ; 43 L J 
Exch , 32 ; 22 W. R. 188 ; 29 L. T. 749. ’ 

18. Cholmondeley v. Clinton, 2 Jac. & "Walk. 
5, observed upon in Boidell v. Gollghtlu, 12 
L. J., N. S., Ch., 187 ; 7 Jur. 53. 

19. Christian v. Corren (1 P, YC 329). Phe 
case of Christian v. Corren really proves 
nothing. The argument is the argument of 
Mr. Peere Williams himself, for it is not the 
judgment of the Couit. No doubt Peere 
IVilliams is a great authority as a leporter, 
a very learned person, and I believe a very 
accurate reporter he is generally allow'-ed to 
be ; but what he says there is no part of the 
judgment of the Court. He says, even if 
there be express words in the charter, ex- 
cluding the light of the subject, those words 
shall not be held to depiive the subject of his 
common law light of appeal to the Ciown, in 
order that justice may not fail. The Court, 
which was assisted in that case by Lord Chief 
Justice Parker, in giving their judgment, 
proceeds upon no such ground. They only 
say, in this case there is nothing to take away 
the general right of appeal, which is necessary 
to prevent^ a failure of justice. And Lord 
Chief Justice Parker, in that case, observes 
that the Court of Chancery, even in the case 
of a proceeding of a copyhold court, if any- 
thing were done against good conscience, 
would review it, and would direct that the 
Couil should re-assemble for the propose of 
acting more conscientiously. Bnt it is certain 
that that case was not borne out by the 
judgment of the Court of Chancery, when an 
attempt was made in a case before Lord 
Jeffiies, Loid Chancellor, which had been 
\eiy much considered at the Rolls by Mr. 
Sei leant Trevor, who was then Master of the 
Ptolls, and where such a power to interfere 
was wholly denied, Ash v. Mogle, 1 Ycrn. 367, 
It is quite unnecessary, however, to enter 
into that, because it is quite sufficient to 
observe that the Lord Chief Justice, in granting 
that right of appeal which has been contended 
against, does not in the slightest degree bear 
out the generality of Mr, Peere Williams’ 
aigument. Per Lord Brougham, P. 0., in Reg 

V. Alloo Paroo, 5 Moo. P. C. 296, 302 ; 11 Jur. 857, 

20. Christian v. Goldie (2 Moo. P. G. 226) 
observed upon in Birnie v. Caustile, 9 Moo. 
P. C. 303, 324. 

21. Chri&topherson v. Naylor (1 Mer. 320) 
disapproved, in Mall v. Woolley, 39 L. J„ Ch., 
106, by Malins, Y.-Oh., and commented on in 
Phillips V. Phillips, 10 Jur., N. S., 1173 ; 13 

W. E. 170 ; 11 L. T., N. S., 472 ; 5 N. E. 102. 

22. Clmstopherson v. Naylor (1 Merxv. 362) 
overruled in Potter, Me, 20 L. T., N. S., 649 ; 8 
L. R., Eq,, 52 ; 39 L. J., Ch,, 102. Per Malins, 
Y.-Ch.— I take Christopherson v. Naylor still 
to bo an authoritative case, established, if 
necessary, by a recent recognition of it by the 
Lord Chancellor, when sitting as Lord Justice, 
so lately as on the 8th June 1868, iif Gmliflhg 
T. Thompson. That I set of against the 
express overruling of the case by Y.-Cii. 
Malins in Potter, Me. Per James, Y.-Oh., in 
MotchUss, Me, 8 L. R., Eq., 643, 648. 

23. I think that this case is clearly within 
the rule of ChHstopherson v, Naylor (1 Mexiv, 
320), which ^ I hold to be stillf a ; binding' 
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authority ; and I consider that it does not 
comeVitMn any of the distinctions which 
have been taken in the cases to which I have 
been referred, where the rule of Chnstopherson 
V. N'mjUr was held excluded. At the same 
time, following Christoplienon v. Naylor^ I do 
not think I am overruling Potter, Re (8 L. R., 
Eq., 52), there being, as it seems to me, a sub- 
stantial distinction between the two cases. 
Pei* James, V.-Oh., in HoteliJilss, Re, 8 L. E., 
Eq., 643, 650. 

1. CliTistoplierson v. Naylor (1 Mcriv. 320). 
I agree entiiely with what Lord Justice James, 
when ¥.-Ch., said in Botelikm, Re (8 L. E , 
Eq., 643), as to ^ the unseemliness of courts 
of co-ordinate jurisdiction coming to contrary 
decisions in similar cases. Whatever has 
been said as to the decision in the case of 
Ohristopherson v. Naylor, that decision has 
been followed by a long bead-roll of authorities, 
subsequent in point ot time as well as prior to 
the decisions of the Vice-Chancellors Stuart 
and Malins impugning that decision, and has 
been upon two, if not more, occasions cited 
without disapproval in the Court of Appeal in 
Chancery, to the position and jurisdiction of 
which this Court has succeeded. Under such 
circumstances I do not feel myself at liberty 
to question the principles of decision which 
were laid dowm in that case, and which form 
the foundation of the judgment in it. Per 
Thesiger, L. J., in West v. Orr, 8 L. E., Ch. D., 
60, 68 ; 38 L. T., N. S., 5, 8 ; 26 W. E. 409, 

2. Christopherson v. Naylor (1 Meriv. 320), 
followed in Barlter, Re, Asciuith v. Sav%lle, 51 
L. J., Ch., 835; 47 L. T. 38, and in We'bster's 
Mtate, Re, Wtydea v. Mello, 23 L. E., Ch. B., 
737 ; 52 L. J., Ch., 767 ; 49 L. T. 685. 

3. Ohircli V. Tyaoke (12 L. E., Ch. B., 205 ; 
48 L. J,, Ch., 598) not followed in Pomfret v. 
Brahmi, 19 L. E., Ch. B., 186: 61 L. J., Ch., 
43; 45L.T. 670. 

4. Chwrton v. Poaqlas (Johns. 174 ; 28 L, J., 
Ch., 841 ; 33 L T., K. S., 57) observed upon in 
mned V. Cooper, 14 L, E., Ch. B., 596; 49 
L. J., Ch., 601 ; 43 L. T. 751 ; but see Leggott 
V. Barren, 15 L. E., Ch. B , 306 ; 28 W. E. 962. 

5. Claolie^s ease (Byer 33, b.) observed 
upon in Atliinson v. Barton, 8 Jur„ N, S.,902: 
31 L. J., Oh., 410. 

6. Clare v. Clare (Foirest. 21) is overruled 
by Sabarton v. Sabarton, id. 245. See 3 Yes. 
616. 


7. Clare v. Clare (21 L. E., Ch. B., 865 : 51 
L. J., Ch., 653; 46 L. T. 851 ; 30 W. E. 789) 
not followed in Basham, Re, Bannay v. Bas- 
ham, 23 L. B„ Ch. B., 193 ; 52 L. J., Ch., 408 ; 
48L.T. 476; 31 W. E. 743. 

8. Clare v. Clare (21 L. E., Ch. B., 866; 61 
L. J., Ch., 663; 46 L. T, 851 ; 30 W, B. 789) 
not followed in MeMioan v. Crombie, 35 L. E . 
Ch. 175; 53 L. J.,.0h., 24; 49 L. T. 499^ 
32 W. E. 116. 

0, Clark V. Browne (2 Sm. & Giif. 524). 
I must say I cannot reconcile that case with 
the doctrine of ademption. If a by will 
^ives a debt, and he is paid that debt in his 
lifetime, and with the money buys a horse or 
a perpetual annuity, the horse or annuity does 
not pass. That one authority does not seem 
to me to be consistent with the ordinary rules 
^ Mw on tljie question of ademption. Per 
m. B., in Marrism v. Jmkson, 7 B, E,, 
01^ 100, 043 ; 47 L. J., Oh., 142. 

' Vdb, viit. 







10. Clark v, Clawh (1 L. K., Oh., 16; 11 Jnr., 
N. S., 914; 35 L. J., Ch., 161 ; 14 W. B. 115 ; 

13 L. T , K. S., 482). The remarks of Cran- 
worth, 0., in his judgment in this case, gave 
rise to the supposition that in cases of 
injunctions to restrain an interference with 
light and air, a greater amount of diminution 
of light and air by reason of the obstruction 
complained of must be shown in the case of a 
populous town than in the open country. 
Such a principle appears to have been acted 
upon by the Lords Justices in Bur ell v. 
Pritchard (1 L. E., Oh., 224; 14 W. E. 212; 13 
L. T., N. S., 545) and Robson v. WhiUmqkam 
(1 L. E., Ch., 443 ; 85 L. J., Ch., 227 ; 13 L. T., 

K. S., 730). But the doctrine was apparently 
repudiated in Yates v. Jack (1 L. E., Ch., 295 : 

14 W. E. 618; 14 L. T., N. S., 152) ; and the 
decisions of Wood, V.-Oh., in Bent v. Auction 
MaH Co.^ (2 L. E., Eq., 238 ; 35 L. J , Ch., 555); 
and of Kinderriey, Y.-Ch., in Martin Y.JBeadon 
(2 L. E , Eq., 425 ; 12 Jur., N, S., 387 ; 35 L. J., 
Ch., 602; 14 W. E. 723; 14 L. T., N. S., 585), 
have proceeded upon the assumption that such 
a doctrine does not exist. 

11. Clark V. Freeman (11 Beav. 112) not 
apjjroved in Rimere's Trade Mark, Re, 26 

L. E., Ch. B., 53. 

12. Clark v. 6rra7it (14 Yes. 519). Mr. 

Eai slake very properly relied upon the reported 
judgment in that case. But the case is one 
in which the leported judgment, unless it be 
read with the stiictest reference to the re- 
maikable circumstances of the case itself, 
would be wholly unintelligible. . . . The 
material and guiding fact of that case is this : 
not only was the agreement by parol to give 
the defendant the choice of the particular 
piece of land clearly proved to have been so 
made, but it was acted upon ; for we find that 
the defendant was put into possession, not of 
the half acre mentioned in the agreement, but 
of the other half acre which he had chosen 
according to the parol understanding. Not 
only that,—- not only was he so put into 
possession and enjoyment of the half acre,— 
but he had been six years in that enjoyment 
and possession, upon the parol modification of 
the written agreement, before the bill in the 
suit was filed against him. That was the ground 
of Sir William Grant’s decision; and it would 
have been monstrous had he decided the case 
otherwise than he did, possession having 
followed the parol agreement. Because posses* 
bion and part performance are, according to the 
established doctrines of this court, matters 
which will relieve the case from the obstacle 
of the Statute of Frauds. I mention the facts 
of that case to show how very easy it is, upon a 
doctrine so extremely difficult, and depending 
upon such lefined circnmstances as that in- 
volved in the picsent case, to fancy others? are 
applicable, which, however, when thoroughly 
understood, afiord no countenance to the 
arguments they are advanced to support. Per 
Stuart, Y.-Ch., in Bear v. VeHty, 38 L. J., Ch.. 
297, 002, 303. " 

13. Clark v. Phillips (If Jur. 866), com- 
mented on in Chaplin, Re, 38 L, J., Ch., 183. 

14. aorke v. MUoU (1 Madd. 606) was 

reversed by Lord Eldon on appeal. Mlley % 
Allen, 12 Jur., N. a, 181; 14 L* T., N. a* 
52. » f * 

15. Chfke V. Mart (6 H. L. Ca. 633) dis-. 
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ting'oislijSfi in Mule v. Jewell, 18 L, E,, Ch. D., 
660; 20.W*B.755. 

1. Clarle v. Lm (2 Kay & J, 28) followed 
in Yoww, Msjc})., Quueiz Sill Cousoliduted 
Geld Wmmg Co., Me, 21 L. E., Ch. B., 642 ; 51 
L, 0., Ch., 940; 47 I*. T 644; 31 W. E 173. 

2. ChfMs Mstate, Me (21 L. B., Cli. B., 

748 ; 61 L J., Oh., 855 ; 47 L. T. 43 : 30 W, B. 
778), not followed in Mown, Me, OSallomn v. 
King, 49 L. T. 166. ^ 

3. ClufMe BUute, Me (21 L. B., Oh. B., 
748; 51 L J., Ch , 865 ; 47 U T. 43; 31 W. B. 
37), disapproved in O'Salloran v. Kmg, 27 
L. k, Ob. B., 411 ; 53 L. J., Ch , 881 , 50 L T. 
796; 33 W, H. 58 

4. Clavenng v. (3 F. W. 402), so far 

as it might be an authority for the recovery 
of rent as an equitable debt, disapproved in 
WoMers v, Norblievn Coal Sining Co , 5 Be M. 
& G. 629 ; 2 Jur., N. B , 1 ; 25 L. J„ Ch., 633. 

5. CluDefitiffB case (5 Ves. 690) consideied 
in Banhart v. Tennant, 10 L. B , Eq , 131 ; 
39 L. 3., Ch., 809 ; 23 L. T., N. S., 137. 

6. Clayton, Ksnp. (cited 3 Madd 3U2;, dis- 
tinguished in CttUin, Me, 14 Ir. Ch. B. 506, 

7. Clayton v. Lowe (5 Barn. & Aid. 656) 
observed upon in Gosling v. Tormshend, 2 
W, B. 23,. Affii’ming 17 Beav. 245. 

8. Clayton's vase (1 Meriv. 572) discussed 
In Sandham, Kxjy , 4 Bea & Ch, 818. 

9. Clayton's ease (1 Meriv. 572;. The difS.- 
culty probably has aiisen fxom the bankers 
not being a'vvare of theiule in Clayton's ease 
in Bevaynes v. SoMe ( I Mer 572), which has 
always been acted on since, that payments not 
spccilicaliy appio})iiated aic to Le altiibuted 
to the pav merit oi the cnilit'-t ot se^elal debts. 
Per Bonnily, H. B , JA ih n c, Me. 2t) i )eci\ 588, 592. 

10. Clayton's C( 7 f>e (1 Mtii\ 6/2) followed 
In Memielis Bejfdl, 4 Be G M. is G. 372 , 18 


say nothing of Fcrrier v. Jay (10 L, E., Eq., 
550 ; 39 L. J., Oh., 686 ; 23 L. T. 302 ; im B. 
1130), so that case creates no difficulty. Per 
Lord Selbourne, 0., in Teagye's Trusts, Me, 16 
L. B., Eq., 442, 446 ; 28 L. T. 799 ; 21 W. B, 
780; 43 L. J., Ch., 87. 

16. Clough V. Matcliffe (1 Be G. k Sm. 164). 

I think that case has been overruled in 
a recent case, where the Lords Justices held 
that a court of equity may entertain a cult 
meiely to declare a will valid. Per Willes, 
J., in Hall V. MSarlane, 2 C. S., 803. 

17. Cmigh v. Matohffe (1 Be G. & Sm. 164) 
distinguished in Jlodgcs v. Wale, 2 W. E 65. 

18. Clones V Ihggmson (1 Ves. & B. 524). 
With lespect to that case, Sir Edwaid Sugden, 
in bis excellent treatise, has noticed as a 
oiiticism on the elaborate judgment of Sir 
Thomas Pluiner, that that judge did not dis- 
tinguish between two sets of cases which have 
occnired in these courts (Sugden on Vendors 
and Purchasers, 13th ed , 132). Per Stuart, 
V.-Ch ,in Bear v. Verity, 38 L. J., Ch., 297, 302. 

19. Coalville v. Wood (2 0. B. 210) com- 
mented on in Bolls v. Grand Junction Waters- 
worJis Co., 9 L. B , App. Cas , 49 ; 63 L. J., 
Q, B., 60 ; 49 L. T. 641 : 32 W. B. 432. Be- 
versing 10 L. B., Q. B. B., 337 ; 52 L. J., Q B., 
90; 47 L. T. 604 ; 31 W. B 359. 

20. CoihettY. Woodward (14 L. B., Eq., 407 ; 
41 L. J., Ch., 656; 27 L. T. 27 ; 20 W. B. 9G3) 
ovcnuled in Sajyle v. Junior Army and Kavy 
Stores, 21 L. E., Oh. B., 369; 31 W. E. 70; 47 
L.T. 589; 52 L. J , Ch., 67 

21. CocMJ V. Taylor (15 Beav. 103 ; 21 L. J., 
Ch., 545), obspr\ed upon in Barnard v. Smter, 
2 Jur.,N. S..1213; 6 W. B. 92. 

22. Coclroft V. Sutcliffe (25 L J., Ch„ 313; 
5 W. B. 340). lo hold the deed to be void 
w ould be what I fear is too much the tendency 
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M* B*, in flukJl's Clmrity, Ue^ 22 T., N. S,* 

665, *^66, 5(>7 ; 10 L. K., Bq., 5; 39 L. J., Ch*, 
499; 18 W, E. 817. 

1 . Mde Jayce (7 L. E., Ch. D., 66 ; 26 
W. E. 41). When this case came before me I 
wasat first dispO'^eil to think that the defendant 
need not prove that he hal been served with 
notice of tiiai. But I was told by the registrar 
that the piactice was to require proof of the 
sgrvice. JjcnvSy JSxjf. Me (7 L. E., Co. D., 
160 ; 37 L. T., N. S., 5S3), however, appears to 
be a case 4a point, and upon its authoiity I 
now hold that the defendant need not prove 
that he has been served with notice of trial, 
and I give 3 ixdgment for him with costs. Per 
Fry, J., in James v. Crow, 7 L. E., Ch. D., 
410, 411 ; 47 L. J., Ch., 200 j 26 W. E. 236 ; 31 
L. T., N. a, G49. 

2. CoeJi shaft v. Mondow General Cab Co. 
<47 L. J., Ch , 126 : 26 W. E. 31) overruled in 
Chorlion v. JDklde, 13 L. E., Ch. D., 160 ; 49 
L. J,ah.,40j 28W. E. 228. 

3. Cojhn V. Cooper (34 L. J., Oh., 692; 12 
Jj. T. 106 ; 13 W. E, 571 ; 2 Br. & Sm. 365) 
approved and followed in Palmer v. LocM, 16 
L. R., Ch. B., 294 ; 50 L. J., Go., 113; 43 L.T. 
454; 28 W. E. 926. 

4 Cogmi v. Sevens (5 L. J., Ch., 17 ; S. 0. 
Lewin on Trusts, App. 911, 3id ed.), although 
as a decision at the EoPs, I am not bound 
by it, and, if I thought otherwise, I could come 
to a different conclusion, yet I conceive it is so 
consistent with all reason and justice, that one 
wo lid not disturb it, and certainly I should 
be the very last to disturb or quanel with it. 
Per Wood, Y.-Gh., in Meynolds v. Godlee, 
Johns, 636, 583; 6 Jur., N, S., 495, 606. 

5 Cohen v. WilMnson (1 Macn. & G-. 481; 
1 H & Tvv. 634; 14 Jur. 491), observed upon 
in Hodgson v. Fowls {Earl), 1 Be G. M. k G. 
6 ; 21 L, J., N. S , Ch , 17 ; 15 Jur 1022. 

6. CoU V, Scott (16 Sim. 239 ; 1 Macn. k G, 
518) distinguished in Midland Jiailway Co., 
Me, OUey 4‘ d^lUoy Branch, Exp,, 34 Beav. 
623: 6 N. E. 244. S, 0. mm. Otley . 5 * XlUey 
MaVway Co., Me, 11 Jur., N. S., 818; 34 L. J„ 
ClL, 596; 13 W. E. 851; 12 L. T., N. S., 659. 

7. Cole V. Scott (1 Macn. k G. 618) ob- 

} served upon in Langdale {Lady) v. Briggs, 

3Sm. 3cG. 246. 

1 8 . Coleman v. Mason (L. k T. 545 ; 4 Ir, 

7 Eq. B. 421), disapproved of in Abbott v. 

* Strattefh 3 J. ic L. 603 ; 9 Ir. Eq. E. 233. 


9. Collett V. BicHnsm (11 L. E., Oh. B., 
687 ; 40 L, T. 394) distinguished in Pike v. 
PiHGibb67h, 41 B. T. 148 ; 28 W. B. 667. 

10, Collier v, MHean (34 Beav, 426; 13 
%?. B. 706 ; and on appeal, 1 B. B., Ch., 81 ; 
14 W. B. 156). A good many years ago 
Walliam Collier, the father, attempted to sell 
the estate ; the purchaser objected to the title, 
and therefore a suit of CoUler v. M^Bean was 
instituted, which came on to be heard before 
my predecessor, Bord Bomilly, Upon the 
hearing of that suit, which was for speciflo 
performance, bis lordship determined two 
things; first of all that the purchaser was not 
to take the title, because it was bad; and, 
secondly, that acebrding to the true coh- 
etructioE of the will the estate taken by the 
^•limsiees was what I may call a determinable 
Jee. His lordship says, at p. 430, *‘I am 

opinion that, though the estate taken 
|^|»topees was a f^e simple estate, still that 
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it was one determinable on the payment of the 
debts and legacies, and the decease of William 
Collier.” So that he decided that the tffle 
was bad, and because they took a determinable 
fee The case went upon appeal, and I am 
sorry to say the Bords Justices appear to me 
to come to a decision quite as conWary to law 
as the decision of Lord Bomilly was, because 
they decided that they could not force the 
title on the purchaser, one Lord Justice being 
of opinion that the title was good, and the 
other not appealing to have dissented. I may 
say so now without dilficulty, because that 
class of decisions has been since overruled 
bv a decision of the Couit of Appeal in 
Alexander v. Mills (6 L. B, Ch., 124; 19 
W. E. 310), theiefore I am entitled to say that 
the decision in Collier v, MBean, in tae Ap- 
peal Court, was not according to law. Now 
comes the singularity of the case. In that 
state of the authorities, 1 felt a difficulty 
(though I thought the decision altogether 
erroneous) in overinlmg a decision come to 
on a former occasion by my predecessor, and 
I declined to do it. The case was therefore, 
at my request, taken before the present Court 
of Appeal, and they gave me leave to consider 
, the case, as if I was not bound by the decisions 
I of Bord Bomilly, or the opinion expressed 
I by Knight Biuce, L. J., on appeal. Therefore 
I I was free to consider it as if there were no 
; authority on the question. Now comes another 
I singular point. When the case was on before, 

I the counsel for the plaintiff naturally asserted 
i that I was bound by the decision of Lord 
I Bomilly, and I thought I was, until I was freed 
: from it, but when the case came on to be 
I argued, and I was not to be bound by that 
I decision, neither counsel asserts that that 
I decision is right, but both positively abandon 
: it, and the junior c:)un&el on consideiation say 
: that they cannot support the deoision. That 
is a very strong and a very peculiar circum- 
I stance. IIis bidship having deteimined ac- 
: coidiug to the true const motion of the will that 
there was a determinable fee, neither of the 
I counsel for the plaintiff will argue in support 
I of that propoJiion at all. In fact, there is 
: no case at all to be found like it ; no such 
I cleteiminable fee was ever heard of, and it 
I appears to me that the whole decision was 
founded on a simple misapprehension of what 
the law as to real property is when applied 
to the case of such devisees as we are now 
dealing with. I should not perhaps have ex- 
pressed myself so strongly if it ha 1 not been for 
the singular fact that neither counsel has even 
endeavoured to siippoit it. There is not an 
authority to be found for any such deter- 
minable fee. I have looked at an enormous 
number of cases (I am afraid to count them) 
to see if I could find it, but I have Ijeen quite 
as unsuccessful as the counsel for the plaintiff, 
and I think there is no such case to h® tound. 
I think, therefore, I may dismiss the inter- 
pretation of the wiE given by Lord Bomilly 
as being utterly untenable. Ber Jessel, 
M, B., in CoUier v* WaMen, 29 B. N. S 4 86 l 
870 ; 22 W. B. 239, 210; IT B. R., Eq., 252 ; 43 
B. Jt*, Oh., 216. 

IB Collins V. Lmpoii (34 B* 3., Oh*, 196 ; 
IX B, T. 497; 13 W B. 283) followed in 
FmiJmh 6 B* B., B. B., 173 B* I., B„ 4 

juT-isaj 29 w'.s.am , 
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t CoUim V. Shirley (1 Buss. & M, 688), | 
•examined in Thompson v. Koidallf 9 Sim. 897 » ] 
9 L. J., N. S., Ch., 818 ; 4 Jnr. 551. I 

2* Colyer, Me (50 L. J., Ch., 79; 43 L. T. 
454), followed in Aston, Be, 23 L, B.., Ch. D., 
217 ; 48 L. T. 195; 31 W. B. 801. 

3. Compton t. Biekards (1 Price 27) dis- 
tinguished in Watson v. Trouyhton, 48 L. T, 
508. 

4. V. aiileott(Z L. B., Ch. D., 694 ; 34 
B. T. 207) not followed in Haymod v. Bruns- 
TVich Permanent Building Society, 8 L. B.t Q. 
B. B., 403 ; 51 L. J., Q. B., 73 ; 45 B. T. 699 ; 
30 W.B. 299 ; and in London South-Western 
Railway Co. v. Gomm, 20 L. B., Ch, D., 562 ; 51 
B. X. Oh., 530 ; 46 B. T, 449 ; 30 W. B. 620. 

6. Coohe V. Crawford (13 B. J., Ch., 406 ; 
13 Sim. 91) held to be overruled in Oslorne 
to mwlett, 13 B. B., Ch. D., 774 ; 49 L. J.. 
0h„ 810 ; 42 B. T. 650 : 28 W. B. 365. But 
see Morton and JBalletb, Be, 15 B. B., Ch. B., 
143; 49 B. J., Ch., 659; 42 B. T. 602; 28 
W. B. 895. 

6. Cooke V. Crawford (13 Sim. 91) con- 
sidered in Macdonald v. Walker, 14 Beav. 556. 

7. Coohe V. Crawford (13 Sim. 91) com- 

mented on and held to have been misunder- 
stood in V. Bennett, 5 Be G. & Sm. 

475 ; 16 Jur. 966 ; 21 B. J,. Ch., 741. 

8. Cooke V. Cranford (13 Sim. 91) dis- 
tingnished in Saloway v. Sfrawbridget 1 Kay 
& J. 371 ; 24 L. J., Ch„ 393, Affirmed 1 Jur,, 
H. S., 1194; 25 L. J., Ch., 121; 7 Be G. M. k 
G. 594. 

9. Cooke V, Cranford (13 Sim. 90) observed 
upon in Ashton v. Wood, 3 Jur., K. S., 1164, 
1167 ; 3 Bni. & G. 486. The doctrine of this 
case will not be extended. Hall v. May, 3 
Kay k J. 585. 

10. Cooke Y. Gittmys (21 Bea-YAOT), Malins, 
V.-Gh., said, that it appealed to him that lea\e 
to amend ought to ha\e been given in that 
case. Bayner v. Koehler, 41 B. X, Ch., 697 ; 
14 B. B., Eq., 438 ; 27 B. T. 471. 

1 1. Cooke V. Turner (15 M. & W. 727). There 
are undoubtedly dicta and even decisions in 
some of the earlier cases to the effect that 
conditions of this kind (that a legatee disput- 
ing the will should be deprived ot its benefits) 
were to be held to be in terrorem only, and, in 
the language of the Touchstone, ‘‘against the 
liberty of the law.” But in the case of personal 
legacies effect was given to the condition if 
theie was a gift over on the breach of the 
condition. The whole law on this subject 
appears to their loidships to have been con- 
sidered and put upon a sound foundation by 
the Court of Ixchequer in Cooke v. Turner (15 
M. k W. 727), upon the case sent to them by 
the Court of Chancery. It was suggested at the 
bar that that ruling was not acted upon by tho 
Oonrt of Chancery in the particular case. But, 
from the report of that case in the fifteenth 
volume of Simon's Beports, it appears that 
though pressed to send the case before another 
court of law, the Vice-Chancellor of England 
declined to do so, but directed, in the interest 
0 ^ the unborn issue of a mairiage, an issue so 
fihmed as not^ to involve the forfeiture by the 

. legates of their legacy under the clause assumed 
' to be vAlid, The case of Mckson, Bsep, (20 
> ‘ B. X, Ch.,. 33), ‘ yrMch was decided by Bord 
:"C’Tanworih'‘ar 'V!C(' ^ - 


flict with the latter. Bui it does not really 
do so. Ko doubt the learned judge sayO of 
such conditions as the present that they had 
been “ considered (whether Justly or not it is 
unnecessary to inquire) as contrary to the 
policy of the law.” But he was not in any 
way called upon to decide that question : he 
was dealing with a condition of a very different 
kind, to which he gave effect. The real effect 
of his Judgment is only that, if the conditicmi 
be conditio rei lidtre, it ought to be enforced. 
It does not affect the authority of Cooke y^ 
Turner. Per Sir Barnes Peacock, P. C., in 
Emnturel v. JEmnturel, 23 W. E. 32, 36 ; 31 
B. T., N. S , 105, 110, 111 ; 43 B. X, P. C., 68. 

12. Cooke's Settled Estates, Me (12 L. B.,. 
Eq., 12 ; 40 L. X, Oh., 400 ; 19 W. B. 698), 
inconsistent with his own previous decisions,, 
and, therefore, Bord Bomilly, M. E,, declined 
to follow it in Shaio's Settled Estates, Be^ 14 
B. B.. Eq., 9 ; 41 B. J., Ch., 166. 

13. Cooliney v. Anderson (1 Be G. J. & S.- 
365). This case has not altered the practice 
as to serving a defendant out of the juris- 
diction. Curtiss V. Grant, 9 Jur., N. S., 766. 

14. Cooknmj v. Anderson (1 Be G. J. & S. 
866; 32 L. J., Ch., 427; 8 L. T., K. S., 295) 
not followed by Stuart, V.-Ch., in Drummond 
Brummond (12 Jur., N. S., 581 ; 35 B. J., Ch.„ 
780 ; 14 W. R. 828), and expressly overruled 
on appeal by the full Court of Appeal. See 
a C. 15 B. T., K S, 337 ; 15 W. R. 267 ; 36 
B. J.. Ch., 153, and consequently the Con- 
solidated Orders have a statutory force and 
effect, and under Consolidated Order X, Rule 7, 
the Court of Chancery may order service 
abroad in cases not falling within the 2 Will. 4,. 
c. 33, and 4 & 5 Will. 4, c. 82. 

15. Cookson v. Cookson (6 B. J., Oh., 337; S 
Sim. 629) not followed in Cox v, Willouglihii^ 
13 L. B., Ch. B., 863 ; 49 B. X, Ch., 237 ; 42 
B. T. 125 ; 28 W. B. 503. 

16. Cooinle, Be (1 Giff. 91 ; 5 Jur., K. S., 784 ; 
7 W. B. 600), approved in Brights Settlement^ 
Be, 13 B B, Ch. B., 413; 42 B. T. 308; 28 
W. B. .551. 

17. Coojje V. Carter (2 Be G. M. k G. 297, 
298; 21 L. J., Ch., 570). Biotum of Knight 
Bruce, B. J., in, explained. Lord Eldon’s rule, 
that in order to obtain an inquiry as to wilful 
neglect and default against an executor or a 
trustee, the plaintiff must allege and prove at 
least one act of wilM neglect or default, is 
still the rule, and was not intended to be 
relaxed by Coope v. Carter (2 Be G. M. k G. 
292). Dicta in that case, from which the 
contrary has been inferred, explained. Sleight 

V. Lawson, 3 Kay k X 292, 297; 26 B, J., Ch., 
553, 556 

18. Coojw V. Cawter (2 Be G, M. k G. 298). 
The observations in this case were not meant 
to let in general allegations of default, but to 
meet the case of specific allegations imperfectly 
proved at the hearing. See Massey v. Massey. 
2 John, k H. 728 ; 32 B. X, Ch., 13; 11 W. B. 
19; 7L.l’.,N.S„311; llSr.E. 15. 

19. Coopfe V. Carter (2 Be G. M- k G. 297) 
di&cusfctd in BMgU v. Lawson, 3 Kay & J, 
292; 26 B. X, Ch., 553. 

20. Cooper, Exg?. Baum, Be (10 L. B., Oh. 
B., 313 ; 48 B. J., Bky., 1 ; 39 L. T. 521 ; 27 

W. B. 274), distinguished in -p-'-""'** 

'^rM. 5 B, Bn Ixch. B., 24 ; 49 L 
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1. ^Cooper V. JBMssett (I L. B , Ch. 13 , 

691 ; 45 L. J., Oh., 272 ; 24 W. B. 235). 
The good sense of the matter is ontiicH in 
accordance with the \iew of V.-Ch Hall m 
f'ooper V, but the inle is express 

that, ■when no other provision is made by 
the Ordeis, the old procedure and piactico 
lemaiii. The writ had bettei be amended by 
making the plaintiff sue on behalf of himself 
afid all other creditors. Per Jesseh M. K., m 
Wormlmr v. Pryer^ 2 L. B , Ch D., 109, 
111 ; 45 L.tr,, Ch., 273 ; 24 W B, 269. 

2. Cooper v. Pocliett (4 Moo. B. 0. 419; 
10 Jur., 913) consideied, and approved. 
Creoille Tylee, 7 Moo. P. 0. 320. 

3. Cooy^er HtiMuch (7 Jur., N. S., 457 ; 
t) B. 352). Wheie BomiUy, M. B, was 
supposed to have held that a party ha\ing 
se\eral windows in a house coulcl put an 
intermediate new window between two old 
ones, W’-here no appaient detriment to the 
owner of the servient tenement appeared to 
aiise therefrom. I wholly dissent fiom this 
doctrine. I think that the right to restrict 
the owner of the adjoining land from building 
on his own land gained by user or giant, must 
be confined to the subject matter oi such user 
or grant, and that the restriction on tlie o'vyner 
of the seivient tenement must be substaniially 
the same, according to the lule as laid down 
in PImieliard v. Bridges^ 4 A. &; E 176 ; 5 N. 
& M. 667. Per Crompton, J., in lIidok%%so7i v. 
Copestake, 9 C. B., N. S., 863. 867 ; 31 L. J., 

. c. p., la 

I 4, Cootev. Whittington, Seej^c^Ap. 8333(6), 

I Bomsell v. Morris. 

I 6. Cope V. Doherty (4 Kay & J. 381) 

<iommented on in The Amalia^ 2 N. B. 533. 

6. Copeland v. Stejjhens (1 B. & Aid. 6933, 
has no application where, by viitue of the 
Bankruptcy Act, the bankrupt’s estate vests 
in the assignees. Cartwright v, 6rloi*er, 2 
Criff. 620. 

7. Coppin V, Coppin (2 P. W. 291) over- 
ruled. 8proule v. Prior ^ 8 Sim. 189 ; 6 L. J., 
K. S., Oh., 1. 

, 8, Corhett v. Baher^ on le-hearmg, 3 Anstr. 

765, doubted. See argutnents to Harold v, 
Bfimelly Younge 16. 

j 9. Cofdwell V. Machrill (2 Eden 344 ; Ambl. 

517) observed upon in Thompson v. Simpson, 1 
Dr. & War. 459. 

10, Corner v. Make (2 Cos 173) overruled. 
See Beam. Costs 308. 


11. Cornewall v. Cornewall (32 Sim. 298 ; 10 
B. J., N. a, Ch., 364 ; 6 Jur. 744) overruled. 
Cervis v. Cervis, 14 Sim, 654 ; 16 L. J., N. S., 
Ch., 422 ; 11 Jur. 678. 

12, Cornish v. Best (2 Cox 27) observed 
on in Merhert v. Byre, 2 Jones 803. 

13. Comoration of Sons of Clergy v. Satton 
<29 L. J., Ch., 393 ; 6 Jur., K. S , 84; S W. B. 
107 ; 27 Beav. 661) followed in Boyal Soeiety 
V, Thompson, 17 £. B., Ch. D., 407 ; 60 L, J., 
Oh., 3l4 ; 44 L. T. 274 ; 29 W, B. 838, 

14, Cory v, Cofy (1 Yes. 19). See as to this 
>€ase IS Yes. 12, 

16. Cofser v. Cartwright (7 L. B,, H. B., 
Y81) follo-wed in of Bngtamd and South 
Wales Bank v, Mureh, 23 L. B., Ch. X)., 138 ; 
152 li, J., Ch., 784; 48 B, % 417; 31 W, B. 467. 
^ 16. Cosgrave v. Cmmou (3 Ir. Eq. B.) 

t pifbved of itx Whaloy v, Whaky^ 11 Ir. Bq. 


H 1 I 

'■', /; i ■, ’! i , 





17. Costigan v. Hastier (2 Sch. & Lcl 62), 
where it was held, that if a person contracts 
to do a thing which he may do himself, or 
has the means of comp<^lling^ others to^ do, 
equity will compel him to do it, unless it is 
highly unreasonable; followed in Mutton v, 
Beeton, 9 Jur,, K. S , 1310. 

18. Cotemorth, Evp. (1 Bea, & Ch. 281 ; 
Mont. & Bh. 92 ; 2 B. J., K. S., Bky., 18), 
2 S^\m(^dLMattos,Bxp.,Yanzeller, Be, 1 Mont. & 

A. 315. 

19. Cothay v. Sydenham (2 "Bro. C. 0. 391), 
distinguished in mUiams Williams, 17 
L. R , Ch. D., 437 ; 41 L T. 673 

20. Cotterell\. Strutton (8 L. B., Ch., 295) 
followed in Timer v. llaneoel, 20 3iv B., 
Ch I) , 303 ; 51 L. J., Ch , 517 ; 46 L. T. 750 ; 
30 W. B. 480, 

21. Cottle, Bxp., Wolveihampton, CJieder, 
Birkenhead Baihvay Junction Co., Be, 2 Macn. 
k. G 185; 2 H. & Tw. 382 ; 19 L J., N. S., Ch., 
366 ; 14 Jur. 655 Eeveising 14 Jur. 453. 
Affirmed suh. nom. Morns v. Cattle, 2 H. L. Ca. 
647 ; 14 Jur. 703. Followed in Boherts, Bxp., 
Wolxerhampton, Chester, <5’ Birhnhead Jimo- 
twn Mailway Co , Be. 2 Macn. & G, 192 ; 2 
H. & Tw. 391; 19 L. J., N. S., Ch., 368; 1 
Drew. 204; 16 Jur. 681. Affirming 3 De G. & 
Sm. 205 ; 6 Bail. Ca. 310 ; 14 Jur. 539. n. 

22. Coueh v. Stratton (4 Yes. 391) followed 
in Salisbury v. Salisbury, 6 Haie 526 ; 17 L. J., 
Ch., 480 ; 12 Jur. 671. 

2a Couldery v. Bartrum (19 L. B , Ch. D., 
394 ; 51 L. J., Ch., 265 ; 45 L. T. 689 ; 30 W, 

B. 141) followed in SooUte QMralede Paris 
v. Geen, 8 L. B., App. Cas , 606 ; 32 W. B, 97 ; 
53 L. J., Oh., 153 ; 49 L. T. 750. 

21. Couse7is V, Couseiis (7 L. B, Ch., 48; 
25 L. T., N. S., 719; 41 L. J., Oh., 166). 
The most important point was that as to 
the fees of the third counsel. In Cousens v, 
Covsens, their lordships affirmed the dt cision 
of the Yice-Chancellor, affirming the decision 
of the taxing-master. In tiiat ]:>articular case 
the Court thought that the defendant must 
be made to pay the costs occasioned by his 
opponent having employed three counsel , 
The arguments addressed to the Con it to- 
day led his lordship to think tnat ti ( ’ had 
gone rather too far in that case If Cousens 
V. Cousens applied to the piesent <, e, it 
amounted to an extension of tl e luh^ is to 
allowing the costs of three counsel to all cases 
in which the junior counsel was called w ithin 
the bar during the progress of a suit. But 
his lordship thought that the taxi rig-ma s r was 
quite right in holding that this case w^ ^ not 
brought wdthin v. 09 Hort here 

was no moral obligation to employ at the 
hearing a leader who had appealed f the 
defendants on a mere interlocutoiy applic'a don ; 
while in Cousens v. Cousens theie v\as a re- 
tainer which didimposesuch amoral obi ig Uon. 
Per James, B. J., in Setts v. Cleaver, 27 b. T,, 
K S., 85, 86; 7 L. E„ Ch., 613 ; 41 B, J., Oh., 
663; 20 W. E. 732. 

25. Coutu V, Acworth (8 B. R., Eq., 658 ; 38 
B. J., Oh., 694). It has been almost laid down 
in this case, that, where there is no power of 
revocation contained in a voluntary settlement, 
the deed will be set aside ; and Wollaston v. 
Tribe (9 B. B., Eq., 44), and Bverett v* Brereit 
(10 U B., Eq,, ^6) have been relied on as 
favouring the same view. But whether therte 
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sEonH be a power of revocation or not mu^t 
depend npon circnnxstance'^, and it cannot 
be laid down as a general inle that such a 
deed would be voidable unless it contained a 
power of revocation. Per Lord Hatheiley, C., 
in PMUips v. Mullinqs^ 7 L. E., Oh., 244, 247 ; 
41 L. J., Oh., 211, 218 ; 20 W. E. 129. 

1. Couturier v. Hasfle (8 Bxch. 40 ; 22 L. J., 
Exch., 97, 102), that a contract for a del 
ercders agency is not a promise for the debt 
of another within the 4th section of the Statute 
of Frauds, ob^eived upon in TT iekliam v. Wick- 
kam^ % l^sy & J. 478. Couturier v. Ilai^ile was 
reversed by Exchequer Cl amber (9 Exeb. 102) ; 
and by House of Loids (25 L. J., Exch , 2 j8). 

2. Coferdah v. Charlton (4 L. E., Q B, B., 
104; 48 L. J., Q B , 128) explained in Polls v. 
St, Qeorgo, Southwark ( VestnC, 14 L. E , Ch. 
B., 785 ; 49 L. J , Ch., 691 ; 43 L. T. 140 ; 28 
W. E. 867. Eeversing 2b W. B. 366. 

3. Comifry mid JDijcon's ease^ Canadian 
Zand JReelaming and Colpiikiug Co., J?/? (14 
L. E„ Oh. B., 660 ; 42 L. T. 559 ; 28 W. E, 
775), discussed in Miforoffs case, Exchange 
Bmikmg Co., Be, 21 L. E., Oh, B., 519; 31 
W. E, 174; 48 L. T.86; 62- L. J., Ob., 217. 
Varying 51 L. J., Oh , 525 ; 46 L. T, 474 ; 30 
W, B, 695. 

4. Cety^try and DLron^s case, Canadian 
Zmd Beclaiming and Colonizing Co„ Re (14 
L. E., Ch. B., 660 ; 42 L. T. 559 ; 28 W. E.775) 
explained and cemmented on in Angh-Frenclh 
Co-operatiw Society, Me, 21 L. E., Ch. B , 492 ; 
47 L, T. 638 ; 31 W, B. 177 ; and discussed in 
Natimml Funds Assurance Co., Re, 10 L, E,, 
Ch. B., 118. 

5. Cowan's Estate, Re, Rapier v. Wright 
(14 L. B., Ch. B., 638; 49 L. J., Ob., 402; 
42 L. f. 866 ; 28 W. E. 827), expLiined and 
commeniod on in Wehb v. Sftoiton, 11 L. B., 
Q. B, I)., 51 8 ; 52 L, J , Q. B , 584 ; 49 L. T. 432. 

6. Cowdiv, Simpson (16 Vos. 275) explained 
and commented on in Angus v. Me Lachlan, 
23 L. B„ Ob. B, 330; 52 L. J., Ch , 587; 48 
L, T. 863 ; 31 W. B. 641. 

7. Cowx V. Foster (I Jol n. & H. 30) opposed 

to Clomtoun v, (13 Bim. 523). This 

point lias been before two learned judges, 
whose decisions aie in direct opposition to 
one another. On the bulk of the authorities, 
1 am bound to follow the latter of the two 
decisions, that in Corex Foster, by the Lord 
Clmncelior, when Yice-Cbancellor, Wood. Al- 
though all the authorities do not appear to 
have been cited in that case, I must assume 
that the Vice-Chancellor bad them all in his 
mind when he gave that decision. In Con x v. 
Foster, which was precisely the same case as 
Clogstoun^ v. Walcott (13 Sim. 523), Wood, 
V.-Ch,, said that the direction for payment of 
debts was not sufficient to avoid the exercise 
of the power. On principle, and on the au- 
thority of that case, therefore, I am of opinion 
that the power was well executed, I am soiry 
,tliat Clogstcnm v. Walcott was not cited in 

Cmx V, Foster, but still I think Wood, V.-Ch., 
sound conclusion. Per Malins, 
V. 23 L. H, B., 302 ; 
10 L. E., Eq., me, 89 L, 4 CE* 68 ^ } 18 W. E 

^ 4 . 1, I 

0 F.. Wi 331) question^* 
Ch*eymn, 3 Brew .547, ^ Bee also 

-ts. '‘it Af. ' V, li 


lowed in Vnglhli and Irish Church and ynl- 
rersity Assurance Society, Re, 2 H, B. 107. 

10. Coxv. Land and Wafer Journal Co. (9 
L, B., Eq., 324 ; 39 L. J., Ch , 152 ; 21 L. T. 
548 ; 18 W. B. 206) not fc llowecl in Walter v. 
Rowe, 17 L. E., Ch. B., 708 ; 50 L. J , Ch., 621 ; 
44 L. T. 727 ; 29 W. B. 776. 

11. Coze^is V. Bor/nor Railway Co. (1 L. E , 
Ch , 594 ; 12 Jur., H. K , 738 ; 14 W, B. 1002 ; 
15 L. T., N. S, 168), A railway compai^y 
ha\ing entered into pos'-essien of the land, and 
const] ucted their railway, without Saving paid 
the whole of the jmi close money, an order 
was made for pajmont of the balance, and 
u]'oii d»-faiilt the company was restrained from 
using the land. This decision is contrary to 
PdJ V, No'^dhamiton Banbury Jmetion 
Baihray Co (12 Jur , H. S., 897 ; 35 W. B. 27 ; 
15 L T , N. 8 , 1G8), and was not followed by 
the Loids Ju'«tices. 

12 Cradook v. Piper (I Macn. & G. 6G4 ; 19 
L. J., Cb , 107) obsctvecl upon in Brouqhtonv. 
Broughton, 5 Be G. M. & G. 160 ; 1 Jur., H. S., 
965 ; 25 L. J., Ch., 250 ; 3 W. R. 602. Affirm- 
ing 3 Eq. Eep. 131 ; 2 Sm. k G. 422 ; 24 JL. J., 
Ch., 190 ; 3 W. E, 130. 

13. Cradock v. Pljier (1 Macn. & G. 664 ; 19 
L J., Ch., 107) questioned by Cranworth, C., 
and Lord Brougham in ^lanson v. BailUe, 2 
Macq. H. L. Ca. 80. 

14. Craig v. Bufu^ (6 Bell’s App. Cas. 308) 
observed upon in UoHn v. 2 Jur., N. B,, 
647. 

16 Cmnse v. Cooper (1 John. & H. 213)* A 
testator, by reference, gave the income of a 
fund to M., who w^as unmarried, for life, with 
a gift to her husband (if any) for his life ; 
and upon tl e decease of the longer livtr of M. 
and her husband, he directed his tin*' tees to 
pay, assign, and transfer the capital to 1 is four 
children, A. B., 0., and D., wdio should be then 
living ' — Held, that upon the death of any one 
of the four, A. B., C., and B , whether before 
or after the determination of the life estates, 
his children tl en living took vested interest in 
the fund; and that lis children then dead 
were wholly excluded. The dictum in Crause 

V. Coog}er, that in such a case the chihlren must 
survive the tenants for life, ovenuled. Mey^ 
ricke. Re, 35 L. J., Oh., 148. 

16. Crawford, Exp. (28 L. T 214; 21 W. E. 
609) approved and followed in 3Ioir,Exp, <§'Be, 
21 L. E, Ch. D., 61 ; 51 L. J., Ch., 931 ; 47 
L. T. 267; SOW. E. 738. 

17. Crawshaw v. Crawshaw (14 L. E., Ch, 
B , 817; 49 L. J., Cb., 6G2 ; 43 L. T. 309 ; 29 

W. E. 6<S) distinguished in Bai'h r's estate, Re, 
Rcthermgton v. Longrigq, 15 L. E., Ch. B., 686 ; 
29 W. E. 281 ; and m Samge's Trusts, Re, 50 
L. J., Cb., 131. 

18. Crayihorne Y, Bminlurne (14 Yes. ICO) 
discussed in Snowdon, Exp. J* Re, 17 L. B., 
Ch. B., 44 ; 50 L. J., Oh., 540 ; 44 L. T. 830 ; 29 
W. B. 654. 

19. Creaton v. Creaton (26 L, J.* Ch., 266 ; 
5 W. E. 123 ; 3 Bm. & G. 386) followed in 
Marshall v. Gingell, 21 L, B., Ch. B., 790 ; 51 
L. J., Ch„ 818 ; 47 L. T. 159 ; 31 W. E. 63. 

20. ^ Crickett v. Dolly (3 Ves. ; 17) that a 

wife is within the exception, as to interest on 
legJ oies, is ovenmled. Stent v., RoUfisot^, ' 1% 
,V^. 461. i . Vf i 
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decision binding on the Ocnrt of Chancery* 
3/^Mmiald v. Bryce^ 16 Beav. 581 ; 1 W, E. 261 ; 
17 Jnr. 336; 22 L. X, Ch., 779; and followed 
in Jffeam v. Balder^ 2 Kay & J. 383 ; and dis- 
tingnisbed in Be BepHns^ 2 Hem. & M. 411. 

1. CHjyps V. WoIlcoU (4 Madd. 11). The 
rule in this case is not applicable to a devise 
of real estate, at least where no personal 
estate whatever is incinded in tie same gift. 
Ii^that case the principle laid down in Wilson 
V. Bailey (3 Bro. P. 0. 195) will be followed, 
on the groi^d that the estate is to be ^ ested 
at the earliest possible moment. Gregson, Be, 
2 Hem. & M. 504 ; 33 L. J , Ch , 531 ; 4 N. E. 
222. But on appeal the Lords Justices held 
that the rule applied as 'well to real as to 
personal estate. S. C. 34 L J., Ch , 41 ; 2 
Be G. J. k S, 428 ; 6 K. E. 99 ; 10 Jur., N. S., 
1138 ; 13 W. E. 193 ; 11 L. T , N. S., 460, 

2. Crofts V. Middleton (2 Kay k J. 194 ; 1 
Jur., H. S , 1133 ; on appeal, 8 Be G, M. k G. 
192 ; 2 Jur., N. S., 528 ; 25 L J., Ch., 513). I 
am quite satisfied, with refeience to the lines 
and Eecoveries Act, tliat the course of the ob- 
servations in Crofts v, 3Iiddleton was intended 
to displace the erior that I fell into, of saying 
the statute was not intended to give effect to 
that which could only be operated upon de 
facto if the deed weie executed, and not as to 
matters settled by contract, I am quite satis- 
fied that the reasoning and the decision in 
Crofts V. Middleton were intended to dispose 
of those abuses. Per Lord Hatherlcy, G., in 
Pride V. BnU, 41 L. J., Ch., 105, 110. 

3. Crofts V. Middleton (2 Kay k J. 194 ; 1 
Jur,, N. S., 1103 ; 25 L. J., Ch , 513 ; 8 Be 

G. M. k G. 192) commented on in White and 
Jlindle, Be, 26 W. E. 124 ; 7 L. E , Ch. B . 201 ; 
47 L. J., Ob., 85. 

4. Croshle, Bvj)., Bedell^ Be (7 L. E., Ch. 
B., J23; 47 L. J., Bky, 19; 37 L. T. 513; 26 
W* E. 119), distinguished, and the judgment 
of James, L. J., explained in Hood v. Xewhy, 
21 L. E., Oh. B., 605; 52 L, L, Oh., 204; 47 
L. T. 721 ; 31 W. E 185. 

5. Crooks r, Whitworth (10 L. E., Ch, B., 
289; 39 L. T. 348; 27 W. E. 149) not followed 
in Wallace r. Greenwood, 16 L. E.,0h. D., 362; 
50 L. J., Ch„ 289 ; 43 L. T. 720. 

6. Cross V. Hudson (3 Bro. C. C. 30). See 
as to this case Mamdrell v. Mmndrell, 10 
Ves, 247. 

7. Cross V. 8pngq (6 Blare 552; 18 L. J., 
K* S., Ch., 204; 13 Jur. 785). Semlle, the 
dictum of Wigram, V.-Oh., in this case that, 
if a debt be not released at law, it cannot be 
considered as released in equity, is not sus- 
tainable. Hedges v. dldmorth, 13 ir, Bq, E. 406. 

8. Crossley v. Ctty of Glasgow Zfe Assurance 
Ce. (4 L. E., Ch. B., 421 ; 46 L, J„ Ch., 65 ; 36 
Xf. T. 285 ; 25 W. R. 264) overruled as to part 
in Welster v. British Bmpire Mutual Life 
Assurance Co., 15 L. E,, Ch. B., 169; 49 L. J., 
Oh , 769 ; 43 B. T. 229 ; 28 W. R. 818. 

9. Crosse r. BedmgffcM (1% Sim. 35; 10 B. J., 

H. Sr, Oh,, 219; 5 Jur. 836) referred to its 
special ckotimstattces. Poweirs Trust, Be, 10 
Hare 134, 

10. Cromhtom, Be (8 B, R.» Ch. R, 460 ; 47 
X* J.* CE, 795; 88 B, T, 447; 26 W* E. 574), 
mot followed In Bowth, Be, O^HaUotm v, Mng^ 

B. % 165, and distinguished in ClarMs 
Me, 21 B* E., Oh* R, 748; 51 B, J,, 
47 I. T. so W. R. TT8. 






11. Croughfon, Be (8 B. E., Oh. B., 460 ; 47 
B. J , Oh., 795 ; 38 L. T. 447 ; 26 W. E. 574), 
approved in O'Halloran v. King, 27 L. B., Ch. 
B., 411 ; 53 B. J., Ch., 881 ; 50 B. T. 796 ; 33 

E. 58. 

12. Crmder v. Stone (3 Buss. 217 ; 7 B. J., 
Ch., 93), is a questionable authority, or no 
longer law. It is said that this view is in 
opposition to the decision of Lord Lyndhurst 
in Crowder v. Stone. If that case were to 
govern this, the decree would be that on the 
death of each his original share would go to 
the survivors living at liis decease. How, with 
every respect for the decision of Lord Lyndhurst, 
I am of opinion that Crowder v. Stone can no 
longer be conbidered law Certain it is that 
Littlejohns v. Household, 21 Beav. 29, and 
Camiridge v. Bous, 25 Beav. 409, which are 
clear authorities to the contrary, were not 
cited in that case. As to the case of White v. 
Baher (8 W. E 533 ; 2 Be G. F. & J. 65), I agree 
•with the Lord Chancellor that it was decided 
on the paiticular language of the will. Per 
Malins, Y.-Ch , in 3Iarriott v. Abel ox Abell, 17 
W. E. 569, 570 ; 20 L T , N. S , 690 ; 7 L. E., Bq., 
478 ; 38 L. J., Cb , 451, 463. 

13. Croyre v. Bel Bio, stated and observed 
upon in Bent v. Young, 9 Sim. ISO ; 7 L* J., 
N. S., Ch , 151 ; 2 Jur. 202. 

14. Crowther v. Crowtlier (23 Beav. 305 ; 26 
L. J., Ch , 702 ; 5 W. E 290). An infant may 
file a bill in equity to recover land under 
a legal title. That was established by many 
eaily cases, and though there was a recent 
decision to the conti ary {Crowther'^. Orowilwr), 
the earlier authorities weie not cited in that 
case, and it was in fact an erroneous decision. 
The law u as laid down correctly by Wyllie v, 
BUice (6 Hare 505), and the authorities cited 
in Boddy v. Lefevre (1 Hare 602. n ). Per 
Jessel. M.E., in Howard v. Shrewsbury (Bari), 
43 L. J , Cb., 495, 498 ; 17 L. E , Bq., 378, 398 ; 
29 L. T , N. S , 862, 867 ; 22 W. E. 290. 

15. Crutwell v. Lye (17 Yes. 335) observed 
upon in GiwsiY. Cooper, 14 L. E., Oh. B., 596 ; 
49 L J., Ch., 691 ; 42 L. T. 761 ; but see Leggott 
v. Barrett, 15 L. R , Ch. B , 306 ; 28 W. E. 962. 

16. Cwtmilns (Executors) v. Finn, cited and 
approved of in Kirlmood v. Lloyd, 12 Ir. Bq. 
B. 585 ; 11 Ir. Bq. E. 561. 

17. Cundy, Exp. (2 Eose 357), approved in 
Salaman, Exp , Taylor, Re, 21 L. R., Ch, B. 
394. 

18. Cunningham, Exp. (3 Bea. k Ch, 58 
Mont, k BH, 2C9 ; 2 B. J., H. S., Bhy., 68! 
Affirmed nom. Belcher, Exp., 3 Bea. & Oh. 87 
Mont, k Bli, 286; 2 L. J., K. S., Bky., 62. n.); 
approved in Solomon, Exp., 3 Bea. & Ch. 77 
Mont, k Bli. 308 ; 2 B. J„ H. S., Bky., 62 ; and 
in Wylie, Exp.,^ Bea. k Ch, 82. 

19. Cup It V. Jaehson (M‘01el 495; 13 Price 
721) followed, notwithstanding obseivations 
therecn, in 2 Byth. Conv. 49, 3rd ed, by Sweet, 
Whiter. James, 26 Beav* 191; 28 L. J., Ch., 
179;7W, E. 35. 

am bound by Cupit v, Jaelmn, airil 
must follow it, notwithstanding any ob$ervt* 
tions in a text-book,*’ Per Bomilly* M. E., In 
S. 0„ 4 Jur., H. S., 1214. 

20. Cwrling r. Austin (2 Bn k Sm. 129), 
It has been argued befoia us, and the language 
of Kindersle^^, T*-0h,, in the ahot^e ^case, has 
been relied upon as going to this extent, ‘ 
trhere there is m open xefemoe as ‘‘ ‘ 
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in tlae decree, the vendor is precluded from 
referring to the conditions of sale, or to the 
contract at all, to show that he has made a 
good title according to the conditions, I am 
of opinion that if the Yice-Chancellor’s words 
bear that construction, it is not, and ought 
not, to be the rule of the Couit. Whether 
there be any waiver otherwise is a question to 
be determined at the hearing; but the question 
whether there is a good title appears to me to 
mean whether there is a good title according 
to the contract, the specific peiformance of 
which is decreed at the hearing, whether those 
■words are in the decree or not ; otheiwise in 
eveiy case every stipulation as to evidence, 
and eveiy stipulation as to the commencement 
of the title, and matters of that kind, v ould 
have to be referred to specially in the deciee. 
Per James, L. J., in TJpverton v. NtcJiolson. 6 
L. E„ Gh,436, M2. 

1. Cnmich v. Tuelter (17 L. R , Eq , 320) 
not followed in Adams v. Kenshufton Vestrif, 
Me, Adams, Me, 24 L. B., Ch. D., 199 ; 52 L. j., 
Ck, 758 ; 48 L. T. 958 ; 32 W. R. 120. 

2. Currie, Mxp,, Great JVbrtkeru 3fid- 
land Cod Co., Me (3 Be G. J. & S. 367 ; 32 L. J., 
0h„ 421 ; 8 L. T., N. S., 472) distinguished in 
Money’s ease, Mlamharry Hematite Iron Ore 
Co., Me, 4 Be G. J. & S. 426 ; 33 L. J., Ch., 
781; 10 Jur., H. B., 790, 812: 12 W. R. 814, 
994; 10 B, T., N, 394. 

3. Currie v. Gould (4 Beav. 119) followed 
in Mider v. Wood, I Kay & J. 644 : 24 L. J„ 
Ch.,T37; 3 Kq. Rep. 1064. 

4. Curtis V. Fulhrook (8 Hare 25, 29; 19 
Ii. J,, N. S., Ch., 65 ; 13 Jur. 1044), report of, 
corrected in Curtis v. Fulhrooh, 8 Hare 278. 

5. Ciistanee v. Bradslam (14 L. J., Ch., 358 ; 
4 Hare 315) not followed in Att.-Gen. v. 
Hubhwh, 10 L. E., Q. B. B., 488 ; 62 L. J., 
Q. B., 464; 48 L. T. 608. Affirmed 13 L. R., 
Q. B, B., 275; 63 L. J., Q. B., 146 ; 50 L. T. 
374. 

6. Cuthhrt V. Furrier (Jac. 415). Queere, 
whether reconcilable with JDoe v. Glover, 1 
C. B. 448. Palmer, Fsap., 5 Be G, & Sm. 649 : 17 
Jur. 108. 

7. CmilUer v. Aylmm (2 Knapp 72). But 
the petitioner is met by the case of Cuvilller 
V. Aylmin, in which the very point which he 
raises was decided in the Piiyy Council against 
him. If the question is to be considered as 
concluded by this decision, Ms petition must 
be at once dismissed ; but upon turning to the 
report of the case, their lordships are not 
satisfied that the subject received that full 
and <ieliberate consideration which the great 
importance of it demanded. The report of the 
judgme^nt of the Master of the Rolls is con- 
tained in a few lines, and he does not appear 
to have directly adverted to the effect of the i 
provi.so contained in the 43rd section of the 
34 Geo. 3, c. 6 (Lower Canada Act), on the 
prerogative of the Crown. Their lordships 
must not be considered as intimating any 
opinion whether this decision can be sustained 
or not, but they desire not to be precluded by 
xfc from a furthet consideration of the serious 

unportant question which it involves. 

269 ^ -Marais, Me, 8 Jar., N. S., 

.8. w. AyMn (2 Knapp^ P. <3. 72') 

not folioweii in, OyeMny v. 'MySuy, $ h. Ml 
App. C^., 4fi9;‘ 42 ^ T> ' S 1 > ' > ' 




9. Fady v. ITaoiridye (1 Br. k Sm. 236) 
dissented from in Clarh v. ClarJi, 34 L J 
Ch., 477. 

la Male 4' Co., Fxp. (11 L. R , Ch. D., 772 • 
48 L- J ,Ch., 600 ; 40 L. T. 712; 27 W. R. 815) 
dissented from. Ilalletfs Edate, Me, Enutch- 
lull V. Halleti, 13 L. R., Ch. B , 696 ; 49 L. J 
Ch., 415; 42 L. T. 421 ; 28 W. R. 732. Re- 
versing 41 L. T. 186. 

11. Male's case (Reilly 11) /keided by 
Lord Cairns as arbitrator m the Albert Assu- 
rance Society, is not citable as an authoiity. 
The decision was nothing hut an opinion of a 
living lawyer. Per James, L. J., in India ajid 
London Life Assurance Co , Me, ByMs ease, 
41 L. J., Ch., 601, 603 ; 7 L. R , Ch., 631 : 27 
L. T. 191 ; 20 W. R. 790. 

12. As to Fagley v. Tolferry (1 P W. 285) 
see Phillips v. Paged, 2 Atk 8*1, 

13. Falgleish's Settlement, Me (1 L. B., Ch 

B., 46 ; 45 L. J„ Ch., 68 ; 25 W. R. 122), over- 
ruled by the Court of Appeal. MatUone, Me, 
2 L. R., Ch, B., 488 ; 45 L. J., Ch., 531 : 24 
W. R. 566. » » 7 

14. Falgleish's Settlement, Me (4 L. B., 
Ch. B., 143), followed in Crowds Trusts, Me, 14 
L. R., Ch. B., 304. Corrected, Id. 610; 42 
L. T. 822 ; 28 W. R. 885. 

15. Falton v. A ngus (6 L, R. , App. Cas., 740 ; 
60 L. J., Q, B., 689 ; 44 L. T. 844 ; 30 W. R. 
191) explained and commented on in Tone v. 

16. Faltou'v. Hayter (7 Beav. 686 ; 16 L. J., 
N. S., Ch., 33 ; 9 Jur, 1000), is not overruled 
by Arnold v. Arnold (1 Ph. 805 ; 16 L, J., 
N. S., Ch., 236 ; 11 Jur. 360, 484. See Spm/e 

V. Meipiell, 10 Beav. 351 ; 16 L. J., H. S., Ch., 
2C0 ; 11 Jur. 360, 484. 

17. F' Angibau, Me, A^idrews v. Andrews (15 
L. R., Ch. B., 228; 49 L. J., Ch., 756 ; 43 
L. T. 135 ; 28 W. R. 930), explained and com* 
mented on in Shipway v. Fall, 16 L. R., Oh. 
B., 376 ; 50 L. J., Ch., 263 ; 44 L. T. 49 ; 29 

W. R. 302. 

18. Faniel v. Dudley (1 Phil. 1) observed 
upon in Page v. Soper, 17 Jur. 851 ; 22 L. J., 
Ch., 1044, 

19. Faniel v. Gosset (19 Beav. 478), Jessel, 
amicus curies, stated that he had been counsel 
in this case, that the decision had been ap 
pealed from, and that, under the advice of 
counsel, the appeal vas compromised by the 
pm'fcies who succeeded in the Court below 
giving up half the fund to their opponents, 

! bee Cornech v. Wadmm, 7 L. R., Eq.,80, 81, 
82» 

20. Fami, Esop., ParUr, Me (17 L. E„ Ch. 

w 290; 44 L. T. 760; 29 

771), explained and commented on in 
JHlhnson, Eisp., 22 L. R., Ch. B., 788 ; 52 
L. J., Ch., 657; 48 L. T. 496; 31 W. R. 649, 

21. Farly v. S^nith (8 T. R. 82). 

uke any other case which can well happen.** 
Per J^ames, L. J,, in Symmons, Esep., Jordan. 
1^, 14 L. R., Ch. B., 693; 42 L. T, 106; 28 w! 
R, 803. 

a 22; -Dfls?-%T.j3ayZ^j,(Amy_653; Dick. 397; 

S Wils. 6) observed upon by Lord Eldon in 
Southey v. SomsrmUe, 13 Ves. 492. 

23. Favleny v. Ooehhum (1 Mer. 626). The 
gene;:al rule laid down in this case, ,that where 
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an appointment is made for a bad purpose, it 
afecxs the whole appointment, does not apply 
to cases in which the evidence enables the 
Conrt to distinguish what is attribntable to 
an anthorised from what is attribntable to an 
unauthorised purpose. TopTimi v. Portland 
{P%lte\ 1 De a. J. & Sm. 517. 

1. Parem7ort v. Hylands (1 L. E., Eq., 302 ; 

36 L. J., Ch., 204 ; 14 L. T. 53 ; 14 W. B. 243) 
approved in Pritz v. Hohson^ 14 L. B , Ch. D., 
542; 49 L. J., Ch.,321; 42 L. T. 225; 28 W. 
B. 459. % 

2. Pavers v. Peji'es (3 P. W. 40) doubted 
and not followed in Blighty Be, Blight v. 
JlartnoU (45 L. T. 524), 19 I.. R , Ch. D , 294 ; 
51 L. J., Ch., 162; 80 W. B. 513. Affirmed 
23 L. B., Ch. B., 218; 62 L. J,, Ch, 672; 48 

L. T. 543; 31 W. B. 535. 

3. David Zloyd 4^ Co., Be (6 L. B., Ch. D., 
339 ; 37 L.T. 83 ; 25 W. B. 872), distinguished in 
Pell, Prp., Cambrian Mining Co., Be, 50 L. J., 
Ch., $36 ; 45 L. T. 208 ; 29 W. B. 881. 

4. David Zloyd Co , Be (6 L. B., Ch. D., 
339 ; 37 L. T. 83 ; 25 W. B. 872), explained 
and commented on in Jones v. Swansea Cam- 
brian Building Society, 50 L, J., C. P,, 428; 
44 li. T. 106 ; 29 W. B. 382. 

5. Davies, Be (13 L. B., Eq., 163 ; 41 L. J., 
Ch., 97 ; 25 L. T. 785 ; 20 W. B. 165), distin- 
guished in XcheringilVs Pstate, Be, Binsley v. 
Icherinqill, 17 L. k, Ch. D., 151 ; 60 L. J., 
Oh., 364; 29 W. B. 500; and followed and 
approved in De Zusi, Be, 3 L. B , Ir., 232, 

6. Davies v. Ashfoo’d (15 Sim. 42) com- 
mented npon by James, L. J., in Poole v. Heron, 
L. J., Ch., 348, 351. 

7. Davies v. Means (7 Beav. 81) followed 
in Be Heirovds Pstate, Hall v. Zey, 12 L. B., 
Oh. B., 795 ; 48 L. J., Ch., 688 ; 27 W. B. 
750. 

8. Davies v. Humphreys (6 M. & W. 153) 
followed in Snowdon, Pxp. ^'Be, 17 L. E., Ch. 
B., 44 ; 60 h. J„ Ch., 540 ; 44 L. T. 830 ; 29 
W. R. 654. 

9. Davies v, Thornycroft (6 Sim. 420; 5 

L. J., N. S., Ch., IfO) commented on in Ifaher 

V. Bolls, 2 y. & Coll. 317 ; 6 L. J., B. S., 
Exch. Eq , 12. 

10. Davies v. Whitmore (28 Beav. 617; 8 

W. B. 596). I held in Pord v. Chesterfield 
iParl) (16 Beav. 516 ; 1 W. R. 217), that a 
defendant having an interest, and not having 
disclaimed before suit, must bear his own 
costs. I shall follow the rule there laid down, 
andnoti)dJi*mv, Whitmore, Per Loid Bomilly* 

M. B., in Clarhe v. Toleman, 21 W, B. 66 ; 42 
L* J., Ch., 23 ; 27 L. T. 699. 

11. Davis, Pwp., Buss, Be (45 B. J,, Bky., 61 ; 
2 B. B„ Oh. B., 231 ; 24 W. B. 684 ; 34 B. T., 

N. S., 269), overruled. Milmard, Pxp,, Stanley, 
Be, 16 B» E., Ch. B., 256 ; 50 L, J., Ch., 166 ; 
44 B. T. 73 ; 29 W. R, 167. 

12. Davis V. AsJmm (47 B. J., Ch., 70 ; 26 
W. B. 139) questioned in Zondon 4' County 
BanUng Co. v. Dover, 11 B. B., Ch. B., 204 ; 48 
B. J., Ch., 336 ; 27 W. B. 749. 

13. Davis T. WhUmre (28 Beav. 617) over- 
ruled in Clarlm v. ToUman, 42 B. J., Ch., 23. 

14. Damson, Me (S W. B, 564; 2 B- 

'M* S., 286), not followed in Smith, Me, 32 W. B, 
408. 

i ^ 1^6* Damson v. Clark (18 Tes. 247) com^ 
f ' ikehjted on, nnd Bord EHon% opinion^ adopted, 
, V. Mapp, 3 H. B* Ca. 492, S. C. 


nom, Mapp v. Plleoch, 2 Ph. 793; 18 B« J., 
K S., Ch., 217 ; 13 Jur. 290. Reversing 15 
Sim. 568 ; 16 h. J., K S., Oh., 425. 

16. Damson v. Jay (S Be G-. M. & G. 764). 
There is only one other case which I think I 
am called upon to notice, Dawson v. Jay, 
before Lord Chancellor Cranworth. As at 
first stated at the bar, it ceitainly seemed 
closely in point, and it alarmed me much. Cor 
we were told that an American infant, who 
had a guaidian regularly appointed by the 
Supreme Couit at New York, having been 
fraudulently brought to England against the 
will of the guardian, Bord Cranwoith had 
refused to interfere, and would not order the 
infant to be delivered up. But, on the case 
being examined, it turns out that the infant 
came to England with the entire concurrence 
of the guardian originally appointed, who con- 
tinued guardian at the time of the removal, 
and that it was another guardian, afterwards 
appointed with doubtful regularity, who wished 
to get possession of the infant, and carry her 
back to America, after she had been living 
several years in England. It further appeared 
that she was a British subject, although born 
in America ; and the Bord Chancellor was 
thus called upon, withont any offence being 
imputed to her, to sentence her to trans- 
portation to America by the decree of a court 
of equity. Per Lord Campbell, C., in Stuart 

V. Stuart, 4 Macq. H. L. Ca. 1, 64 ; 7 Jur., 
N. S.,n29, 1132. 

17. Damson v. Oliver Massey (2 L. B., Ch. 
B., 753 ; 45 B. J., Ch., 619 ; 34 B. T. 551 ; 24 

W. B. 993) distinguisbed in Brown's Trusts, 
Be, 18 B. R., Ch, B., 61 ; 56 B. J., Ch., 724 ; 
44L.T. 757. 

18. Damson v. Whitehaven {Bank of) (6 
B. B., Ch. B., 218; 46 B. J., Ch., 884; 
37 B. T. 64; 26 W. B. 34) distinguished in 
Meek V. Chamberlain, 8 L. B., Q. B. B., 31 ; 
51 B. J., Q. B., 99; 46 B. T. 344; 30 W. R. 
228. 

19. Day v. Day (1 Brew. 569). I am hound 
to say my Judgment is opposed to that of 
the V.-Ch. Kindersley, and though I have no 
power to overrule that decision, I entirely 
dissent from it and decline to follow it. Per 
Malins, V.-Ch., in Power v. Bayne, 8 B, R., 
Eq., 262, 270. 

20. Day v. Dulerley (16 Beav. 33; 5 H. B. 
Ca. 388, n.). Appeal dismissed, no one appear-^ 
ing on either side. 

21. Dearman v, Wyehe (9 Sim, 570) ques- 
tioned in Bolding v. Dane, 8 Jur., N. S., 407 ; 
10 W. E. 656, 

22. Dearman v. Wyehe (9 Sim. 570) shaken 
as an authority by Lord St. Leonards in Ms 
“Practical Treatise on the New Statutes re- 
lating to Property.” 2d edit., p. 139, sect. 51, 

23. Dearman v, Wyehe (9 Sim. 590 ; 9 'B, J., 
N. S., Ch., 70) impeached in Wrixon v. Mve, 
3 Dr. & War. 104 ; 2 Con. 138 ; 6 Ir. Eq. 
B. 173. But see Henry v. Smith, 2 Br. k "War. 
387; 1 Con. & B. 506 ; 4 Ir. Eq. B. 502. 

24. Deare v. Hall (3 Buss. 1) followed in 
PreshfieWs Trust, Be, 11 B. B., Ch. B., 198 ; 
40 B. T. 57; 27 W. R. 375; distinguished in 
Scott V. Hastings' {Zord), 4 Kay & 0. 633; 5 
Jur.,N. a, 450 ; 6W.R. 862. 

25. Deere v. Cuesi (1 Maon. k: G. 516) re- 
ferred to as an authority, to show that Bb3?d 
Cottenham decided that the Court will nbt 
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caution ; and it is not in every case of .delay 
in the delivering of a sufficient • abstraoi that 
a vendor is to lose the interest which he has 


interfere by injunction to restrain the use of 
work constructed, on land which has been 
taken possession of, where that possession has 
been obtained even by fraud. The marginal 
epitome of the report of that case is inaccurate. 
There is not one word of Lord Cottenham’s 
judgment to justify extraordinary a pro- 
position as that the Ccurt will not interfere 
against a possession fraudulently taken, 
whether the works are constructed or not. 
Looking at the repoit of Loid Cottenham’s 
Judgment, the grounds of it are plain. The 
case was decided on demuirer, and the only 
question was, whether, on the allegations in 
the bill, there was enough to show that the 
plaintiS would be entitled, on the case stated 
in his bill, to relief in a court of equity ; and 
Lord Cottenham thought not, because what 
the defendants claimed was simply a right of 
way, and the case stated by the bill was a case 
of mere trespass ; and upon that ground, on 
demurrer, he affirmed the judgment of the 
Vice-Chancellor of England, by whom the 
demurrer was allowed. — Per Stuart, V.-Oh., in 
Perh BaUn'ay Oo,, 3 Giffi, 662, 673 ,* 

T L. T., H. a, 160, 163. 

3 , Delaney v. Delaney (27 Sol. J. 418) dis* 
tinguished in DumtaU v, Deanon, 24 L. E., 
Oh. B., 126; 31 W. E. 581; 53 L. J., Ch., 
144. 

2. De Mattes v. Gllsen (4 De G-. k J. 276). 
As 1 understand the law to be as laid down in 
De Mattes v. Bihson, if a charter party is lend 
00 entered into between the owner of a vessel 
and the charterer, either party is entitled to 
an injunction to restrain the other from doing 
anything inconsistent with the contract entered 
into. If nothing can be adduced by the de- 
fendant to show that this charter paity ought 
not to be acted upon, it is a case in which the 
charterer is entitled to an injunction to re- 
strain the defendant from doing anything 
inconsistent with the rights which be has 
given to the plaintiffs under the charter 
party which he has executed. Per Komilly, 
H. E.* in Benin v. Deslmides^ 7 Jur,, B., 83*7, 

3. Dench v. Dampten (4 Yes. 700), deciding 
that a lord of a manor is confined to his legal 
remedy for waste committed by copyholder, 
and has no equity for an injunction and account, 
is overruled by Michards v. MoUe^ 3 Meriv. 
673 . 

4. Dendy v. Dendy (5 W. E. 221) is contra to 
Jachson V. Ward (1 Giff. 30), and Gilbert v. 
TenUnsen (6 Jur., H. S, 532), which decide 
that the devisee of a deceased plaintiff may 
obtain a common order to revii e under the 15 
& 16 Viet., c. 86, .s. 52. 

5. Dennis v. Deane (S L. Eec, H, S., 378) 
doubted in Gogghi v. Domning^ IS Ir. Eq. E, 
60. 

6. Denton v. StcTcart (1 Cox 258). I cer- 
tainly recollect the time at which there was 
a floating idea in the profession, that the 
Court might award compensation for the 
injuiy sustained by the non-performance of 
a contract, in the event of the pecuniary relief 
for a specific performance failing; and, I have 
formerly seen bills prayirg su^r relief ; but 
that' arises from my having known thn pro-? 
fession sufficiently long to recollect the time 
when the, decision of Lord Kenyon, in Dcntm 
r, jStekaTff had not been formerly overrnledfi 


but at that time very little weight was at- 
tached to it, and very few instances occlrred 
in which plaintiffs were advised to ask any 
such relief, and, for a short time, Sir W 
Grant’s decree, in Breen areay v. Adams (1 
Cox 258), added something to the authority 
of Denton v. Btewart^ although he threw out 
stiong doubts as to the principle of that case, 
Tl is, however, lasted but a short time, for 
Greenaway v. Adams (12 Ves. 395) occurrx^sig 
in 1806, Lord Eldon, in 1810, in Todd v. Bee 
(17 Ves. 273), expressly overruled Denton v. 
Stewart, and from that time there has not, I 
believe, been any doubt upon the subject. 
Per Lord Cottenham, C., in Sainsbwy v. Jones, 
5 Myl. & Cr. 3. 

7. De^iyssen v. Mosfert (4 L. E , P. 0., 236 ; 
41 L. J., P. C., 41 ; 20 W. E. 1017 ; 8 Moo. P. 
0. 0., N. S., 602) approved in Dias v. De Idvera, 
5 L. E , App. Cas., 123; 49 L. J., P. 0., 26 ; 42 
L. T. 267. 

8. De Pass's ease, Memea7h and South 
America7i Co., Jie(B Jur.,K S., 1191 ; 28 L. J., 
Oh., 769 ; 7 W. R. 681 ; 33 L. T. 322 ; 4 De G. 
k J. 452). I confess I should have hesitated 
before I concurred in these decisions, because 1 
think there might have been a considerable 
difference drawn between the analogy of an 
assignee of a lease assigning the lease to a 
man of straw, and a shareholder who has 
become a paitner with others, and who has 

j inouired a joint liability at a time when the 
property had ceased to be of any value, and 
his sole object being to throw the liability 
entirely on nisco-paitners ; but I most respect- 
fully bow to the decisions of this Court. Per 
Campbell, 0., in Ilymis ease, Memean and 
South Amfrican Co., De, 1 L. T., N. S., 116; 
1 De G. F. & J. 75 ; 29 L. J,, Ch., 243 ; 6 Jur , 
N. S., Ifl. 

9. De Pass's case, MemoaTi a7id South 
Ameiican Co , Re (4 De G. k J. 452; 6 Jur., 
H. S., 1191), recognised by Knight Bmce, 
L. J., and Turner, L. J., as rightly decided in 
Costello, JCs'p , Mexican and South American 
Co., Re, 6 Jur., N. S., 1270, 1272; 9 W. R. 6; 
3L. T„ N. S., 421; 30 L. J., Cb., 113; 2 De 
G. F. & J. 302. 

10. De Pereda v. De Mancha (19 L. B., 
Ch. D., 451 ; 51 L. J., Ch,, 204 ; 30 W. B. 226) 
not followed m Drown v. Collins, 25 L. B., 
Ch. D., 56; 49 L. T. 329; 53 L. J., Ch„ 
868. 

11. Dering v. Wwehelsea {Lord’) (2 Cox 
318) considered in Peiidlehury v, WaTker, 4 
Y. k Coll. 424. 

12. De Rochefort v. Dames (12 L. R., Eq, 
540; 40 L. J., Oh., 626; 25 L. T. 456) ques- 
tioned in Leo7i%no v. Leo7iim, 10 L. B., Oh. 
D., 460; 48 L. J., Ch., 217 ; 27 W. R. 388; 40 
L. T. 359. 

13. De la IPlesca v, LuVboeh (10 Sim. 629) 
followed in Dames v. Racon, 18 L. R., Cb. D , 
347 ; 50 L. J., Oh., 740 ; 45 L. T. 196 ; 29 
W. R. 877. 

14. De Visme v. De Ylsme (1 Macn. k G, 336 ; 

1 Hall k Tw. 408), principle of the decision 
in, explained in Sherwin v. Shahespeame, 17 
Beav. 267. , ; . 

15. De J^is7ne v. De Visme (1 ,Ma^nl k G. 
336). This case must be acted on vnth some 
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stipulated for, MmJey v, Adams^ 12 Bear, 
476 . • 

Tlie rule that, where a rendor fails to com- 
plete at the time agreed upon, the purchaser, 
hy providing limself with the mcney, and 
giving notice that it is lying Idle, may free 
himself from payment of subsequent intciest, 
is settled by ell-estal lished authorities, and 
could not hat e been intended to be rendered 
diAbtful by tl e dicta in Be '[■iBrne v. Be V'tsme 
(1 Macn. & G, S52). Bys€7i v. Homhj, 4 De G. 
&Sm. 481. ^ 

1. Be Visne v. Be Tisme (1 Macn. &: G. 33G), 
overruled. In Be Yisnie v. Be Visible Lord 
Gotten! am held, that if the delay arises from 
the default of the vendor, tie purchaser is 
not bound to pay interest; and tluit as the 
vendor had not performed his part of the 
contiact with regard to the delivery of the 
abstract, he coulcT not insist on the purchaser 
performing his part with regard to the pay- 
ment of inteiest, and that to hold otherwise 
would be encouraging negligence and delay 
on the pait of the vendor, who alone being 
acquainted wdth his own title, was, as Lord 
Cottenham thought, bound to make such 
conditions only as he knew he could com]ply 
with. In SJtern'hi v. Sha^ie^peafe (18 Beav. 
527) I followed tlis decision, which was 
binding on me, as the decision of Lord 
Cottenham. On appeal (5 De G. M. & G. 
517), however, the Lords Justices dissented 
from Lord Cottenham, and receiscd my 
decision, and the only question is whether 
they ha^e overruled Be Vismr v. Be Visme^ 
because if they 1 ave, I am bound to follow i 
that decision. (Beads judgment of Knight 
Bruce, L. J.. in 8Iier7vin v. Shalmiyeai'e^ and 
proceed®.) Hence, as I read the judgment of 
Knight Bruce, L, J., which is concuired in by 
Turner, L. J., if the state of the title is such 
that, without fraud or wdlful delay, the 
absiiact, which contains a statement of the 
deeds necessary to deduce the title, ^is not 
delivered within the time specified in the 
contract, this does not relieve the piircha^^er 
from his obligation of paying the inteiest 
specified in the contract from the time therein 
mentioned. Per Komilly, M. E., in Yielien v. 
Mand, 26 Beav. 630, 633. 

2, Bermj v. Beroy (3 Sm. & Giil. 403; 5 
W. R. 222), But it is also contended that, 
whatever may have been the rule of law 
before, it has been altered by Y.-Ch. Stuart’s 
decision in JDmmj v, Beroy, which it is 
said is an express authority to compel me 
to admit this document of April 1871 in e\i- 
dence, and the following passage in the judg- 
ment of the Y.-Ch. Strait is referred to. 
He says (3 Sra. k Gilf, 405), “ In suppoit of 
that aigument it has been said, that if the 
father had died before he gave evidence 
or tl e nature of the transaction, no record 
would have heeu preserved of the transaction, 
and the Oouit must then have given cfiect to 
it^ m an advapeement to the child* Tl^e 
mreuxfistanoe that if the father had died^ 
the evidence would have been lost, cannot in 
the slightest degree affect the truth of the 
case, where the evidence is not lost.” And 
then it is said, that the evidence here is not 
^ i»l% that we have it under the hand of 
; he made the lodgment 

Anted in the memorandrnm 









It w^ould appear to me, assuming Bevoy v. 
Beroy to have been rightly decided, that 
there is a marked distinction between the 
evidence of a Ihing man on his oath, and 
a scrap of paper written by him, and found 
ameng his papers after his cleat h.^ In the 
former ca«e you can probe his conscience and 
examine Mm as to the truth and grounds of 
his statement, That ca®e wns followed in 
Stone v. Stone (2 Jur., N. S , 708) ; and it 
came again before the same judge in Forrnt 
V. Fo7rest (13 W. B. 380), Row the last case 
was a very peculiar case. Two points arose 
in it ; first, wdiether certain transactions of the 
testator in relation to ceitain shares, he stand- 
ing in loco j)aoentis at tie time, were to be 
considered as amounting to an advancement. 
These the Yice-Chancellor considered did not. 
amount to an advancement, and it is unneces- 
sar 3 that I should go into the giounds on which 
he so decided ... In the very valuable 
Treatise of Mr. Lew in on Trusts, p. 137 (4th 
edit.), is this passage : “ Of course the father 
cannot defeat the advancement by any sub- 
sequent declaration of intention. But his 
evidence is admissible for the purpose of 
showing what wms the intention at the time.*’ 
The only authoiiby for tlat latter proposi- 
tion was the case of Beroy v. Bei'cy, That* 
was a very difficult case. There the father 
w^as living, and he had at^mitted hi»s iclence 
as to the nature of the tian&action. ^ He still 
thought that he was justified in admitting the 
evidence of the father in tlat (a®p, but be 
was not sure that the case went quite so far 
as to suppoit the pioposition of ]\Ir. Lewiu. 
After those observations I do not think that 
Beroy v. Bevoy can be faiily cited as an 
authority that declarations of the father sub- 
sequently to the advancement are admissible. 

I say nothing about the actual decision in 
Bevoy r, Beroy, I have no such case bcfoie me 
here ; but I must sav that it is no authority 
whatever for the admission in evidence of 
mere declarations of the father subsequent to 
the advancement. Y.-Ch. Stuart himself, 
in Forrest v. Forrest, states the rule of law 
to be otherwise. Per Sullivan. M. E., in 
OFrien v. Shell, 7 Ir. B., Eq*. 255, 261, 
262. 

3, Bew V. Clarlie (1 Sim. & S. 108) fol- 
lowed in lAndesay v. Lindemy, IS Ir. Eq, B. 
508. 

4, Be Wiiie v. Be Witte (11 Sim. 41). 
This case is approved of by Lord Cottenham, 
or, at all events, mentioned by him without 
disapproval in Crocltett v, Cfookett (2 Ph. 
553 ; 1 7 L. J., Ch., 230) ; and I do pot think it 
right to overrule it, recognised as that case 
has been by Lord Cottenham. Per Lord 
Hatherley, G., in Newell v. Newell^ 41 L* 

Ch., 432, 433, 434 j 7 L. E., Cb., 253; 26 L. T. 
175; 20 W. R. 308.* 

5, Bichen£ jReports. See opinion as to in 
1 Sch. k Let 240: and per Stuart, Y.-O., in 
Btniely v. 20 L, T., H. B., 58, 50 k 60 
mie.'p, 8243(20). 

6, BuUni Wmtyli, jRe (4 L* Ch. 
D , 524 ; 46 L. J., Bky., 26 ; 35 L. T. 760 ; 25 
W. B. 258), distinafishedin 

sm, Me, 14 L* E., CM 10; 42 U % 6001 
28 YT. E. 440. Reversing S« 0^ 

Fm,, Me, 4S L. X, Bky., 4f| p 

Ta.T.mi 28 -sv. a soe.' ' t u If' 
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1. Di6ksonv,II{jrHson(9 L. E., Ch. D., 243 j 
47 L. 3„CK 761 ; 38 L. T. 794; 26 W, E. 730) 
< 5 xplained in Seatly v. JVewtm, 45 L, T, 455 ; 
30 W, E. 72 ; 19 L. E., Ch. D., 326; 51 L. J., 
Ch., 226. 

2. DwffleY, Eiggs (2 L. B., Exch. D., 422 ; 46 
Jj, 3., Exch., 721 ; 37 L. T. 27 ; 25 W. E. 777) 
upprovecl in TtwiMb v. Eill, 5 L. E., App. Cas., 
343 ; 49 L. J., P. C., 49 ; 42 L. T. 103 ; 28 W. E. 
479. 

3. EUloii (^Lofd) V. Alvares (4 Yes. 357) 
doubted and not followed under the present 
practice in llellenTy v.Lercift^ 22 L. E ,Ch. B., 
397 ; 52 E. J., Ch., 325 ; 47 L. T. 549 ; 31 W. 
E. 305 

4. Dimes v. Scott (4 Enss. 195) followed in 
Morgan v. Morgan^ 14 Beav. 72. 

6. Ditcher v. Denuon (4 L. E, Q. B. D., 
273) commented on and explained in JvUns 

V. Oxford {Bulio}))^ 5 L. E.,App. Cas., 214; 
49 L. Q. B,, 577; 42 L. T. 546; 28 W. E. 
726. 

6. Ditfon, Dxj}.^ JVoods, Me (11 L. E., Ch. 
B., 56; 40 L. T, 297 ; 27 W. E. 401), observed 
upon in Sidelotlmn. Exp, Me^ 14 L, E., Ch, 3>., 
458; 49 B, J., Bky., 41 ; 42 L. T. 783; 28 

W. E. 715, 

7. Ditton^ Dxp.y Woods, Me (3 B. E., Ch. 
3)., 459), followed in Sadler, Mxp., Hawes, Me, 
19 B. E., Ch, B., 122; 51 B. B, Ch., 201 ; 30 
W, R, 173. 

8» Dixon V. Gmjfere (17 Beav, 421), where 
it was held, that although the right of the true 
owner is extinguished at the end of twenty 
years,. still adverse possession by a succession 
if trespassers for a period exceeding twenty 
years, confers no right upon any of them who 
has not himself been in uninternipled posses- 
sion for twenty yeais, except as furnishing a 
defence to a tiespasser in possession against 
an action by the true owner. Per Coikburn, 
€. J,, I am bound to say, that I question the 
propriety of that decision. If it be law, it 
would lead to this extraordinary state of 
things— that, where a person encloses land, 
^nd continues in possession for nineteen 
years, at the expiration of which he is turned 
out by another wrongdoer, who holds for a 
year longer, the latter would in such case 
acquire the freehold. Asher v. Whiteioch, 
11 Jur., N. S., 925, 926. 

9. Dlxofi V. Holden (7 B. B., Eq., 488). 
But for this case I should have considered 
it perfectly well settled that the Couit of 
Chancery will not restrain by injunction the 
publication of a libel. What was said by 
Bord Eilenborough in Dubds v. Deresford (2 
Camp, 511), “that the Bord Chancellor would 
grant an injunction against the exhibition of a 
libellous picture,” has been expressly disavowed 
by Bord Campbell In the case of the Austria 
(Bmpe7'or of) v. Kossuth (3 Be G, F, & J. 217, 
239; 30 B. B, Ch„ 690; 7 Jur., N. S., 639; 9 
W. B. 712 ; 42 B. T., N. S., 494), and is incon- 
sistent with the dictum of Bord Eldon in the 
Gee V. Mritehard (2 Swans. 414), with 
Bangdale said in CUrh v. Freeman 
112; 17 B* B,Oh., 142), and with 
Shadwell, in Martm v, 
it seems to 


he gives very strong reasons. The c^se of 
Dixon V. Holden has intioduced a lule which, 
if not contrary to the doctiine of these cases, 
affords at least a very lOaterial qualiheation 
of it. It was laid down in that case that the 
Court will restrain the publication of a libel 
where it affects property, or the potentiality 
of acquiring property, at least where the 
potentiality of acquiiing property is pro- 
fes«ional or commercial. It is not for nae^to 
say that the lule so laid down is erroneous ; 
but I think it was w^holly new, £nd that no- 
thing whatever was said in the case of the 
Austria {Emperor of) y. Kossuth, orinanyiotho 
case, except possibly in the peculiar and veiy 
different case of Sprmghead Spbvning Co, v. 
Miloy (6 L. E., Eq., 551 ; 37 B. J., Ch., 889), 
which suppoits it in any way. In Dixon v. 
Holden, what was restiamed was (as the 
Court considered) an advertisement of an 
absolutely false statement, calculated to in- 
jure a merchant cariying on a laige business, 
and which emanated from a discharged 
solicitor, who had probably acquired his 
knowledge of the facts while in the employ- 
ment of the firm, and who appeared to have 
been actuated by no motive but a malicious 
one. Bor Wickens, Y.-Ch., in Mulheni v. 
Ward, 13 B. E., Eq., 619, 621; 41 L. B, Oh., 
464, 465; 26 B. T. 831, 

10. Dixo7v V. Molde7i (7 L, B., Eq., 488). 
The only shadow of authority otherwise is 
in the case of Dixoji v, Holdeti, which was 
decided by Y.-Ch. Malins in 1869. I say 
nothing about the decision in that particular 
case ; I do not mean to say that it is not 
capable of being maintained. It professes 
to proceed mainly upon the decision in Mouth 
v. Wehster (10 Beav. 561), because I observe 
the Yioe-Chancellor says : “ The case of Mouth 
V. Webster is an authority going the whole 
length of what is asked here.” Kow, the case 
of Mouth V. Webster, if 1 may say so, appears 
to me to have been perfectly lightly de- 
cided. ... It was upon the authority of that 
case that the cfise of Dixo7h v. Holden was 
professedly decided. But the Yice-Ohancellor 
went further, and said this : “ Now the busi- 
ness of a merchant is about tbe most valuable 
kind of property that he can well have. Here 
it is the source of his fortune, and, therefore, 
to be injured in his business is fco be injured 
in his property. But I go further, and say if 
it had only injured his reputation, it is within 
the jurisdiction of this Court to stop the 
publication of a libel of this description which 
goes to destroy his property or his reputation, 
which is Ms property, and, if possible, more 
valuable than other proper*ty. In this ease, I 
go on general principle, and I am fortified by 
authority. General principle is in favour of 
it, but authority is not wanting ” And further 
on the Yice-Ohancellor says ; “ In the decision 
I arrive at I beg to be understood as laying 
down that ibis Court has jurisdiction to pre- 
vent the publication of any letter, 
meat, or other document, which, if perjAEfed. 
to go on, would have the effect of destip^f}: 
the property of another person, wheth^ 
consists of tangible or intan^ble 
whether it consists of money or re; 

Now, in those opinions the Vief ^ 
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Newton (i H. L. Ca. 363), which appears to 
me to#be an authority exactly to the contrary j 
Mouth V. Webster (10 Beav. 561), which I have 
already mentioned, which is an authority for 
preventing the improper use of a man’s name 
against his will ; Olarh v. Freeman (11 Beav. 
112 ; 17 L. J., Ch., 142), where an injunction 
was refused, and where Lord Langdale said 
that the Court would not interfere to prevent a 
lib^ ; and the only other case mentioned was 
Springhead Spinning Co. v. Miley (37 L. J., 
Ch., 889 ; 6 L. E, Eq., 561), decided by 
the Vice-Ch^cellor himself. I have not be- 
fore me the facts of that case, but of course it 
must be taken to have expressed the same 
opinion which the learned judge expressed in 
Mixon V. Jlolden. I am unable to accede to 
those general propositions, which appear to 
me to be at vaxiance with the settled practice 
and principles of this court, and I cannot 
accept them as an authority for the present 
application. Per Lord Chancellor Cairns, in 
Frudential Imuranee Co. v. Knotty 44 L. J., 
Oh., 192, 194 ; 23 W. E. 249 ; 10 L. E., Ch., 142 ; 
31 L. T, 866. 

I think that the V.-Ch, Malins in Mixon 
v. Molden was led, by his desire to do what 
was right in that case, to exaggeiate the 
jurisdiction of this Court to an extent for 
which there is no authority in any reported 
case, and no foundation in piineiple. I think 
it right to say, that in my opinion that is not 
a true statement of the law of this Court. 
Per Lord Justice James. Ib, 

1. Mobbs, i*V, Jones, Exp. (15 L. T., 17. S., 

74) . Cl editors under lOZ. have no right of 
voting in the choice of assignees, overruled. 
Moss, Exp., Cooper, Me, 17 L. T., K. S., 279. 

2. Mohson v. Faitliwaite (30 Beav. 228) fol- 
lowed in Burstall v. Fearon, 24 L. E., Ch. D., 
126 ; 31 W. E. 581 ; 53 L. J., Ch., 144. 

3. Moelisey v. Moehsey (3 Bro P. 0. 39) 
explained in Barrs v. Fewhes, 34 L. J., Oh., 
522; 11 Jun, H. S., 669; 13 W. E. 987; 12 
L.T.,N. S., 727; 6 H. E. 355. 

4. Moddinqton v. llallet (1 Ves. 497) over- 
ruled by Young, Exp., 2 Ves. & B. 242 ; 2 Eose 
78, n. See Buxton v. Sme, 1 Ves. 154. 

5. Bodds V. Shepherd (1 L, E., Bxcli, B., 

75) considered in Streeter, Exp , 3Iorris, Me, 
19 L. E., Ch, B., 216 ; 45 L. T. 634 ; 30 W. E. 
127. 

6. Modson V, Sammell (6 Jur., K. S., 137 ; 
29 L. J., Ch., 235 ; 8 W. B. 252), Kindersley, 

V. -Ch., decided that the statute 22 & 23 Viot„ 
c. 36, s. 27, was not retrospective ; but in 
Smith V. Smith (9 W. B, 406), Kindersley, V.-Ch., 
said that, upon communication with the other 
judges, he had found that he was in eiror, in 
that case, in holding that the Act was not 
retrospective, the intention being that it 
should be retrospective, and that case, there- 
fore, was no longer an authority. 

7. Modson v. Sammell (8 W, E. 252; 6 Jur., 

S., 137 ; 29 L. J., Oh., 335) overruled as to 

s. 27 of the 22 k 23 Viet,, c. 38, being not 
retrospective. See Creen, Me, 2 Be G, E. &: J, 
121 ; Modson v. Sammell, 9 W. E. 887. 

t Moe V* BHndley (12 Moo. P. 0. 37) not 
followed in Nemtt, Exp., Cmrud, Me, 16 L, E., 
Oh. B.* 531 ; 51 L. J., Oh., 381 ; 44 B. 5 ; 29 

W. p, 344. 

9. M$e V, Biggs (2 Bahnt, 109) considered 
^ »d«ffi^tangnished in Tangmfay*WUUmm and 



Landau, Me, 20 L. B., Ch. B., 465 ; 51 L. J .„ 
Ch., 434 ; 46 L. B, 542 ; 30 W. K. 801, 

10. Moe V. Coohe (7 East 269). The doc- 
trine therein that a gift of a term of years,, 
though only for a day,^ is a gift of the whole 
term, in case the limitations over are void,, 
cannot he sustained. Xer or Eerr v. Mun- 
gannon (Lord), 1 Br. & War, 609 ; 1 Con. k L. 
335; 4lr. Eq. R. 343. 

11. Moe V. Eyre (5 C. B. 746) followed in 
Mobinsmi Y.Wood, 6 W. B. 728 ; 4 Jur., K. S., 
625 ; 27 L. J„ Ch., 726 ; 1 L. B., K. S., 311. 

12. Moe V. Glover (1 0. B. 448) doubted in 
Jlolmes V. Godson, 2 Jur., N. S., 383 ; 8 Be 
G. M. & G, 152. 

13. Moe V. Jessop (12 East 288), decision in 
approved, as opposed to that in Brownsword- 
V. Edwards (2 Ves. 242), in Pearson v. Rutter, 

3 Be G. M. &: G. 398 ; and in S. G. nom. Gray 
V. Pearson, 6 H. L. Ca. 61 ; 3 Jur., N. S., 823 ; 
26L. J.,Ch, 473; 5 W. B. 454. 

14. Moe d. Jones v, Hughes (6 Exch. Eep* 
223), observed upon in Robinson v. Lowater. 
17 Beav. 692. Affirmed 18 Jur. 363 ; 23 L. J., 
Ch., 641. 

15. Moe V. WalJtcr (12 M. & W. 691) followed 
in Langdale (Lady) v. Briggs, 2 Jur., K S., 35 ; 
25 L. J., Ch., 100; 4 W. B. 144; 3 Sm. & G. 
246. Affirmed 2 Jur., K. S., 982 ; 26 L. J., Ch., 
27 ; 8 Be G. M. & G. 391 ; 4 W. R. 783. 

16. Moe Y.Withers (2 B. &. Ad. 896) doubted 
in Trmeott v. Miamond Mock Boring Co, 20 
L. E., Ch. D., 251 ; 51 L. J., Ch., 269 ; 46 L. T. 
7; 30W.R. 277. 

17. Mommett v. Bedford (6 T. E. 684) 
approved of in Moehford v. Hackman, 9 Hare 
475 ; and in Joel v. Mills, 3 Kay & J, 458, 
468. 

18. The doctrine dednoed from Mon v. Watt 
(26 th May 1812, F. 0., vol. xvi., 647) and WaMers^ 
Petition (7th March 1818, F. C., vol. xix., 
489), by Bell in his Commentaries, vol. i. 
(7th ed.), p. 423, that in Scotland a signature 
as an acceptor by a person not a drawee “ is 
hold to import a joint undertaking as acceptor 
of the bill or maker of the note,” not appioved 
of. Steele v. McK%nlay, 5 L. E., App, Gas. 
(Sc.), 754 ; 43 L. T. 358 ; 29 W. E, 17. 

19. Monegal v. Berry (1 Hog. 46) observed 
on in O'Beirne v. O'Be^mo, 1 Ir. Ch. R. 168. 

20. MonegaVs (Lord) case (2 Ves, 407), over- 
ruled in piinciple. See note there. 

21. Mome V. Hart (2 Buss. & M. 360> 
approved of in Buberly v. May, 16 Jur. 581. 

22. Mouglas (Lord) v. Clialmer (2 Ves. J. 
501). That case must he considered to have 
hecn decided upon its own special circum- 
stances, and appeared never to bo cited except 
for the puipose of being distinguished. Per 
Wood, V.-Ch., in Schenk v. Agnew, 4 Kay & J, 
406. 

23. Mouglas v. Congreve (1 Keen 410) not 
followed in Morgan v. Morgan, 14 Beav. 72, 

24. Mouglas v. L<nidon ^ N&rtk^Western 
Railway (3 Kay & J. 173; 3 Jur., B , 181) 
distinguished in Ckamiberlain, Exp., Metro* 
politan Street Improvement Aet 1887, Re, 14 
L. B., Ch, B., 323 ; 49 L, J., Oh., 354 ; 28 W. B. 
566; 42 L. T. 358. 

25. Movasfon v. Payne (2 H. Bh 527), there 
can he no easement, properly so called, unless 
there is both a servient and a dominant tene- 
ment. It is true that in th^ well-known case 
of Mmaston v. PaynXi which is reported, or 
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irafcber roprinteJ In Smith’s Leading Cases, 
Mr. Jitslioc Heath Is reported to have said, 
with regard to a public way, that the freehold 
continued in the owner of the adjoining land, 
subject to an easement in favour of the public, 
and that expression has occasionally been re- 
peated since tiat time. That, however, is 
hardly an accinate expression. There can be 
no such thing according to the civil law, as 
what I may term an easement in gross. The 
case must be connected with the two tene- 
ments which I have described. In truth, a 
public road or highway is a dedication of that 
extent of ownership or of occupancy to the 
public consistent with the freehold or the 
solum of the land remaining in the original 
owner ; it is not an easement, it is a dedication 
of the surface of the land for the purpose of 
passing and repassing, the public generally 
taking upon themselves (through the parochial 
authorities or otherwise) the obligation of 
repairing it. It is quite clear that that is a 
very dilferent thing from an ordinary ease- 
ment where the occupation remains in the 
owner of the servient tenement subject to the 
right of aifording the same. Per Lord Cairns. 
Ck, in Ilan(jley v. MidlmiA Railway Co.^ 37 
L. J., Ch., 313. 316. 

L Rmim {YkeovM) v. Morris (3 Hare 
3&I) observed upon in Reals v. SymornUi 16 
Beav.406; 22 L. J.. Oh., 708. 

2. Romms v. Brmehrooh (3 Meiiv. 200) 
ooihmcntcd on in Warmr v. Jacob, 20 L. B., 
Oh, B., 220; 51 L. 3., Ob., 642 ; 46 L. T. 656; 
SOW. B, 721. 

3. Rrm v RUlyood (2 Sim. &; S. 424) 
disappro\cd in Ifaym v. Ganry, 2 J. & L, 
268 ; S Ir. Kq B 00 ; 4 Jur. 810. 

4. Rnm Colhm (6 Hveh. 670; 15 Jur 
584; 20 L J, Excsi , 360) affirmul in Tetlei/ 
w Taylor (1 El. k Bl. in 521 ; 17 Jur 130; 21 
L. J,, Q. B,, 316. Beveising 16 Jur. 59 ; 21 
L. J„ Q.B,2). 

5. Rremry v. Barnes (3 Buss. 91; 5 L. J., 
Ch., H. h./47) in my opinion is beyond the 
possibility oi question. Per Ba'on, V.-Ch., in 
Prestow V. Great Yarmouth (Mayor), 41 L. J., 
Ch., 310, 317 ; 26 L. T. 225. 

6. Rrinhmter v. Matoliffe (20 L. K., Eq , 
528 ; 44 L. J., Ch., 605 ; 33 L. T. 417 ; 24 
W. B. 25) approved in Ritt v. Jones, 6 1^. E., 
App. Cas., 651 ; 49 L. J,, Ch., 795 ; 43 L. T. 
385 ; 29 W. B. 33. 

7. Rrirer v. JYranJi (.3 M, k S. 25 ; 8 Taunt 
468), The efect of a devise to A, (an un- 
married man) fir life, witli remainder to his 
wife in fee, is, I believe, unsettled by authority, 
Mr# Jarman thought that such a de\ise would 

an absolute interest to the first person 


means, the second son b rm of A, and B., as 
held in Tr afford v. Ashton (2 Vern. GGO^, and 
no other person. It is unnecessary for the 
present purpose to determine whether it is or 
is not true as a general proposition that a 
gift to A. for life with remain ler to a person 
who may afterguards bear a given relation to 
A., the relation being one waich may be borne 
by numerous persons successively, by virtue 
of the rule of law which favours the eailjpst 
possible vesting, is a gift to A and to the first 
person who shall bear that rflation. Per 
Wickens, V.-Ch., in Radford v. 19 W. B. 

845, 846 ; 40 L. J., Ck, 484; 12 L. B., Eq., 
105. 

8. Rrummond v. St Albans (Ruhe) (5 Yes 
433) held not to be law" in IfiCnS v. Sillitt, 3 
De G. M. k G. 782 ; 18 Jur. 915 ; 23 L. J., Ofi.r 
571. 

9. Rrury v Rrury (2 Elen 39) reversed 
on appeal by the Hoasc of L^rds S. C.mm. 
Btiolimgliam (Earl) v. Rrury, 3 Bro. P. C. 
492; 2 Eden 60; w"heie Lori Haidwdcke 
reviewed the synonymous authorities. Lord 
Tbmiow, however (as wms observed by Eldon, 
Cb., in Milner v. JIa rewood (Lord) (18 Yes. 
275), said great doubts had been entertained 
as to the propriety of the decision of the 
Lords, and expressed himself strongly in 
favour of Lord Northing lonV opinion The 
result of the siibsequeiit authorities (which 
are collected, 2 Eden 75), however, is, that an 
intant camrot be bound liy any artrcle entered 
into during the minorxty as to her own real 
state, which nothing but her own act when 
of age can fetter or affect, 2 Bridg. 86. Bee 
also Drury \\ Rrury, 4 Bro. C. C 506* n. 

10. Rry,sdale v. Pajgoti (22 Bcav. 238). See 
Courtenay B>b///if, 6 Jur . N. H., 1283. 

11. Rudgeon Thomson (1 Blacq. H. L. Ca, 
711) follnvtd in Renfrew (Pnnod) v, Hoby, 
4 W. 11 632; 1 Jur., N. GIT 

12. Rudgeo7i y. T/iowson (1 Macq. H. L. 
Ca. 714), approved of m Rohm \. Iloby, 2 Jur., 
N. B.647 

13. Ruin eld v. Ehres (1 Sim. k S, 239) 
reversed bv the House of Jjords (3 Bli. N, S, 
197) Sec Teal v. Teal, 27 Boav. 303, 307. 

1 1 Ruydale v. Rohertso7h (3 Kay & J. 695). 
In Shajto v. Johmn (8 B. k S. 252, n.) 
V.-Ch, Wood came to a different conclu- 
sion from that which he had arrived at in 
Riigdale v. Robertmi, and though there were 
no words distinctly reserving the right to 
support, he held in effect that the lessees 
were not responsible for the subsidence caused 
by g( tting the minerals. He commences his 
judgment as follows: I have carefully con- 
si lered the lease, and I cannot arrive at the 


appendix. 


8275 


proved of, but it does appear to us that tbe 
priiuslple of tbe two decisious is not the same, 
and that the correct view is that taken at the 
beginning of the judgment in Shafto v. 
Johnson^ which we have given above. 

The judgment of the Exchequer Chamber 
in Taylor v. Sliafto (8 B. & S. 228) agrees with 
that of the Yice-Chanoeilor in making the terms 
prt, ol the lease decisive as to the extent to which 

the lessees were justified in going in working 
the mines. The case is not reteired to as 
decisive of t|ie present case, because the temis 
of the lease were different, and there weie 
other covenants, but as showing the proper 
principle of decision. Per Cleasby, B., in 
Mad 071 V. Jef cocliy 42 L. J., Exch., 36, 45 ; 

7 L. B., Exch., 379; 28 L. T. 273; 20 W. B. 
1033. 

1. Maggan, Me (8 E. B., Eq., 697), not 
followed by Lord Bomilly, M. B., in Wood v, 
JBoueler, 19 W. E, 88 ; 23 L. T., K S , 522. 

2. Duke V. Moidge (2 Yes. 203. n.) commented 
on in (Jollmgwood v. Stanhope^ 4 L. B., H. L., 
43 ; 38 L. J„ Ch., 421 ; 17 W. B. 537. Aftiiming 

S. C. 7wm. Sia^ihope v, CoUmgwoodt 86 L. J., 
Ch., S94; 4 L. B., Eq., 286. 

3. Munoan v. €ha7nberlay7ie (11 Sim. 123; 
10 L. L, H. S., Ch., 307 ; 4 Jur. 189) overruled 
by Thompso7i v. JSpelrSt 13 Sim. 469; 14 L. J., 
N. S., Ch., 453 ; 9 Jur. 933. 

4. JDunemi v. Fiiidlater (6 Cl. & E. 894). 
Dictum of Lord Cottenham, that persons in- 1 
corporated for the puriiose of executing works, 
are not in their official or coipoiate capacity 
liable for damages at all for wiong oi neglect, 
oveiruled. See Mlerse^j MocJvS a7id llartour 
Board v. BiUs, 12 Jui., N. S , 571 ; 35 L. J., 
Exch., 225 ; 14 W, B. 872 ; 14 L. T., N. S., 677. 

5. bunch V. Kent (1 Vern, 2C0). With 
regard to the authorities, I had occasion to 
review them in the case of ManortJi v. JParher 
<2 Kay & J. 163; 26 L. J., Ch., 117), and it 
appeared to me that nothing -very decisive was 
come to on the subject, except in the case of 
BumU V. Ke^it. 1 am obliged to Mr. James 
for his exposition of the case, and I am 
certainly bound to retract the observation I 
made that I}u7ich v. Ke^it must be overruled 
if it weie held that deeds of this kind must be 
executed within the limited period, because, 
looking at all the facts of the case, which, 
although it was a simple grant from the Crown 
to the husband of the executrix of the de- 
ceased creditor of the Crown, was yet coupled 
with a trust fox the benefit of all creditors who 
should come in within twelve months, the 
case seems to me to have been properly deter- 
mined, for in reality this comes in substitution 
of assets, and must be regarded in truth as 
assets of the original testator, so that the 
executor could not claim as he claimed in that 
case, to set up debts of his own against 
creditors of the testator, although the creditors 
had not come in within the period specified. 
Per Wood, T.-Ch., in WMtmore v. Turgumd^ 
# L. L, Ch., 345,350. 

On appeal, Campbell, 0., said, ‘*I think it 
f unnecessary again to go over the long list of 

' ^ cases cited In the argument, and most minutely 

analysed and commented upon by the Yice- 
; Chancellor. I content myself with saying that 

t r with his remarks upon them, except 
ling case of JDunchv, Km% and of that 
ithe i^rstvfevt taken by his Honour is 

'■I'* ' ' * ’i 


the sounder one. I likewise place great re- 
liance on his own previous decision in Mohol- 
son V. Tutin, 2 Kay & J. 18.” Per Lord Camp- 
bell, C., SO L. J., Ch., 354. 

6. Bunch v. Kent (1 Yem 260) observed 
upon in Haworth v. Faidier^ 2 Kay & J. 163. 

7. Bundas v. Bute7is (1 Yes. 196 ; 2 Cox 
240) overruled in Nurse v. Buo^nford^ 13 L. B., 
Ch. B., 764 ; 49 L. J., Oh., 229; 41 L. T. 611 ; 
28 W. R. 145. 

8. BundoQiald {Ea/rV) v. Masternian (7 
L. B., Eq., 604) referred to in Cleailier v. 
Tmisdeiu 24 L. B., Ch. D., 731 ; 49 L. T. 633 ; 
32 W. B. 198. Beveised 78 L. T. 1 48. 

9. Bunn v. Terrior (3 L. B., Ch., 719; 37 
L. J., Ch , 569) is no longer law. Bernj v. 
Keen, 51 L. J,, Ch., 912. 

10. Bnnn v. Snowden (2 Dr. & Sm. 201). 
The marginal note to the report of this case 
contains an inaccuracy. Per Kinder^ lev, 
Y.-Oh., in Tho 7 na 6 v. TJionias, 2 Dr. k, Sm, 202. 

11. Bimne v. Bor an (13 Ir, Eq. B. 545) 
not followed by Giffard, Y,-Ch , in Britilehank 
V. Goodn in, 5 L, R., Eq , 545 ; 37 L. J Ch., 
377. See Brereto^i v. Hytclii)m7i, 2 Ir. Ch. 
R. 648 ; 3 Ir. Ch. R. 861. 

12. btinlop V. Higgiois (1 H. L. Ca. 381) is 
no authoiily for the proposition for which it 
is usually cited, that a contract is completed 
by the posting of a letter accepting the ofior ; 
it is not so unless the letter containing tbe 
acceptance of tbe offer is received hy the 
party to wffiom it is addressed, and for whom 
it is'intended. BoHish American Telegraph 
Co V. CoUo7h, 6 L. R , Exch., lOB ; 40 L. J., 

: Exch., 97 ; 23 L. T. 868, 

13. Bu Vigier v. Bee (2 Hare 326) shaken 
as an authority by Lord St. Leonards in his 
“ Practical Treatise on the Kew Statutes 
relating to Property,” 2nd edit., p. 139, sect. 61. 
See Bolding V, Lane, 3 Giff. 561. 

14. Bymond v. Croft (36 L. T. 786) con- 
sidered m Zivesey, Me, Mhh v. Chattel ton, 47 
L.T. 328; 31 W. R. 87. 


15. Made v. Jacols (3 L. E., Exch, D., 336) 
ebservud upon in Joli7is v. James, 13 L. B., Oh. 
D., 370. 

16. Madeii v. Mirth (1 Hem. k M. 573), I 
confess I do not qnite understand the case 
of Made^i v, Fi'ttli, which is opposed to every 
other decision of Lord Bather ley, and to the 
practice of Lord Batheiley himself, and I 
must therefore conclude that it proceeded, 
upon some special circumstance which does 
not appear. Per Malms, V.-Cb,, in InchhaM v 
Mohimo7i, 17 W. B. 272, 273, 

17. Eagle, Mxj}., Gilln^u^ Me (Mont, k M. 
422 ; 8 L. J , Ch., 96), overruled by Tindall^ 

OiVbins, Me, 1 M. & Scott 607 ; 8 Bing. 
402 ; 1 Mont. 462 ; 1 Mont, k M. 415 ; 1 Dea» 
k Ch. 291 ; 1 L. J , K. S., Ch., 193. 

18. Mmlom v, Bamiders (Ambl. 241) dis- 
tinguished in Evans v. Ball, 47 L. T. 165 ; 30 
W.B.899. 

19. Early, Em,, Bolding, Me (13 L. B., Ob. 
D„ 300 ; 42 L, T. 298 ; 28 W. B. 310), followed 
in Matthews, Em,, 16 L. B., Cb. B., 635 ; 50 
L. J.,Cb., 284; 44 L. T. IIL 

20. EastBotoMaeh Comolidated db., 

Be (11 L. T, 408 ; 13 W* B. 197 ; 34 Beaw, 
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KOt followed in Silver Valley Mines^ 18 
L. B., Oh, B., 472 ; 45 B, T. 104 ; 30, W. B. 36. 

1. JRe (8 L. E., Ch., 735), not 
followed in Chetl, Be, 49 L. T. 196 ; 31 W. B, 
898. 

2. Bast V. €ooh (2 Ves. 30) was relied 
npon as applicable. It appeared difficult to 
understand that case. But it seemed to have 
been determined upon its own special circum- 
stances, the Court coming to the conclusion 
that there was an apparent intention on the 
part of the testator to exclude the application 
of the doctrine of election. Per James, L. J., 
in WUlimon v. Bent, 19 W. B. 611, 612 ; 6 
L. B., Ch., 340; 40 L. J., Ch., 253; 25 L. T. 
142. 

3. Bast md West India Bock Co. v. BLill 
(22 L. K., Ch. B., 14; 62 L. J., Ch., 44; 47 
B. T. 270; 31 W. B. 55) followed in Harding 
V. Breece, 9 B. B., Q. B. B., 281 ; 51 B. J., 
Q. B., 515 ; 47 B. T. 100 ; 31 W. B. 42. 

4. BeelesHU local Board, Be (13 B. B., Ch. 
B., 366 ; 49 B. J., Ch., 214; 28 W. B. 536), in 
BigoU V. Great Western Bailway Co., 18 Ch. B. 
146 ; 60 L. J., Ch., 682 ; 44 B. T. 794 ; 29 W. B. 
729. 

5. Bden v. Smyth (6 Ves. 341). I do not 
dispute the authority of this case, but I think 
it very dangerous to carry the principle a step 
farther; the result would be, that in most 
cases, you would completely alter the ejB^ect 
and operation of a will by parol evidence. 
Per Bomiily, M. B., in Chester v. Urmick (Ho. 
2), 23 Beav. 404, 406. 

6. Bddells V. Johnson {1 Giff. 29 ; 4 Jur., 
H. S., 265; 27 B. J., Ch., 202) followed in 
Beaman v. Tmss, 6 Jur., H, S., 337; 2 Giff. 
130 ; 29 B. J., Ch , 802 ; 8 W. B. 329. 

7. Bdwarch, Bxp. (6 Ves. 4), cited in 
Scarth, Bxjk, 15 Ves. 293. 

8. Bdmrds, Bx]). (1 Atk. 100), seems over- 
ruled. Eden, B. L , 197. 

9. Bdmrds, Bx^, (Buck 322), ovenuled. 
1 Bea. & Ch. 443. 

10. Bdwards, Be (9 B. E., Ch., 97 ; 22 W. B. 
144), the rule laid down in this case that in 
a marriage settlement a covenant to settle 
after-acquired property applies only to pro- 
perty acquired during the coverture, governs 
those cases in whic‘h the settlement contains 
an assignment of after-acquired property. 
IIoUo7my V. Holloway, 25 W. R. 575. 

11. Bdnaris v. AllUton (4 Buss. 78) ex- 
pressly overruled by Boe d. Clift v Birkhead, 
4 Exeh. 110. 

12. Bd wards v. Batley (19 Beav. 457 ; 23 
B. J., Ch,, 872). The form of order in this case 
calling on the executors to admit assets on 
accounts, does not deprive the suitor of 
the right to file a bill, where there is a risk 
that he may, by adopting the oidinaiy practice, 
fail to obtain redress. See Collard v. Boe, 5 
Jur., H. S., 1242 ; 1 Giffi 311 ; 29 B. J,, Ch., 
329. 

10. Miwards v. Bwrt (2 Be G. H. & G. 46) 
coramented upon in WiUovghlrif y. Brideoke, 

^ M H. S., 524; 10 W. B. 515; 12 B. f., 

' ^ 173 * 

, ,£ # Bdwaris (15 Beav. 357; 16 

-21 B. J,, Oh,, 324), not followed by 
i of Bords in Ingram v» Bmtten (7 
|60l Ulu J., 


Boids Justices in that case, suh nom. Heatlh- 
cote's Trust, Me, 9 B. B., Ch., 45 ; 43 L. Jf, Ch., 
259 ; 29 L. T., H. S., 445 ; 22 W. R. 42 ; which 
reversed 21 W. R. 862 ; 29 L. T., K S., 161. 

15. Bdwards v. Bdwards (16 Beav. 357). It 
has been stated that these decrees proceed 
mainly, if not entirely, on the authority of the 
case of Bdwards v, Bdwards ; and unquestion- 
ably, reading the marginal note of that case, 
and taking it to express the settled law on the 
subject, it would follow as a necessary conse- 
quence that the decision belo-t^ was right. 
The fourth proposition in that marginal note 
is, that in a gift to “X. for life, with re- 
mainder to A, and if he shall die without 
lea\ing children, to B.,” the contingency has 
reference to the death of the tenant for life. 
When T first saw that proposition so stated, it 
certainly struck me as one plainly adverse to 
the course and current of the authorities on 
the subject. It is not necessary for me to 
examine them in extenso, but it is quite plain 
that no such principle of construction has ever 
been previously established. When, however, 
we come to examine Bdwards v. Bdwards, it 
seems to be a very plain decision, and perfectly 
right with respect to the subject matter sub- 
mitted to the consideration of the Court, . , . The 
case before Sir John Romilly is perfectly right 
when considered in reference to the subject 
matter of which he was speaking, the cases in 
which a declaration was required. . . . The 
marginal note of Bdwards v. Bdwardsis,m my 
apprehension, mistaken, and is not borne out 
by the case when examined. I think, therefore, 
that this order, which appears to have been 
made on the supposed decision in Bdwards v, 
Bdwards, cannot be supported. Per Brady, 0., 
in 0'Maho7iy v. Burdett, 10 Ir. Ch. B. 14, 19, 
21 . 

16. Bdwards v. Bdreards (15 Beav. 357). 
The fourth rule laid down in this case applies 
to the case whore a life estate is gn en in a 
portion of the income of the estate, but the 
whole, together with the accumulation of 
income, is gi\en, subject to a gift over on 
death without issue, upon the determination 
of that estate. BeanY. Handley, 2 Hem. & M. 
635 ; 6 N. R. 96 ; 11 Jur., H. S., 686 ; 13 B. T., 
H. S., 89. 

17. Bdiianls v. Bdwards (2 B. R,, Ch. B., 
291; 45 L. J., Ch., 391; 34 B. T. 472; 24 
W. B. 713) “lelated to chattels not land/* 
Beam, Bxjf., Watkins, Be, 13 L. B., Ch. B., at 
p. 255; 49 L. J., Bky., 7; 41 B. T, 565; 28 
W. B. 127. 

18. Bdwards v. Bklel (3 Madd. 237) over- 
ruled by Lewis v. Banc, 2 MyL & Keen 449. 
Per Bomiliy, M, B., in Jeans v. Cooke, 4 Jur., 
H. S., 958 ; 27 L. J., Ch., 202. 

19. BdrmrdsY. Grand Junction Canal Co. 
(1 Myl. & Cr, 650 ; 1 Bail. Ca. 173 ; 6 B. J., Oh,, 
47 ; 7 Sim. 337) impugned in Breston v, J&iw- 
fool, Manchester, I* Nemcastle^u^on’^Tym 
Junction Bailway Co., 5 H. I^. Oa, 605 ; 2 Jur., 
H. S., 241 ; 26 B. J., Ch., 421 ; 4 W. B. 383 ; 
Bayern Counties Bailway Co, v. Hawkes, 5 
H* B. Ca, 831 ; Caledmian and Bumhartonskure 
Jumtim Bailway Co, v. Hehm’hwgh {MagiS’^ 
trates) or Helcnshurgli (^HarMur Trustees'), 2 
Macq. IB B. Ca. 391 ; 2 Jur., H. S„ 696. 

20. BdWa/rds v. Grand Jwnction Banhvay 
7o, ((1 Myl* & Or. 660) observed tipon in 
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Go,, 10 Hare 679; 17 Jnr. 622; 22 L. X, Oh., 
995. 

1. MwafdsY. Cooper’s Eep. 308). 

The report in Cooper of this case is imperfect, 
but a full and authentic report, with an in- 
structive comment on Lord St. Leonards, is 
given in his valuable book on the Law of 
Property as administered by the House of 
Lords (p. 649). Per Lord Commissioner Napier, 
m^anl>ei^ v. Alexander, 9 Ir. L. R , Eq , 285. 

2. Edwards v. (7 L. E , Oh. D,, 858 ; 
33 L T. 4St; 26 W. E. 507) approved in 
Adams a?id Kensinqtoyi Vestry, Re, 27 L. E., 
Ch. I) , 394 ; 51 L T. 382 ; 32 W. E. 883. 

3. Elliott V. Hanoocli (2 Vein 143) observed 
upon in Reacook v. Peacooli, 11 Jur., N. S., 
280; 34 L. J., Oh., 315; 13 W. R. 516; 12L.T., 
N. S., 299. 

4. Ellis, Me (17 L. B., Eq., 409 ; 43 
L. J., Ch, 44; 22 W. E. 448), approved in 
aiMloran v. Xing, 27 L. E , Ch, D., 411 ; 
53 L. X, Ch., 881 ; 50 L. T, 796 ; 33 W. E. 
58; and followed in Olarlids Trusts, Re, 21 
L. B., Oh. B., 748; 51 L. X, Ch , 885; 47 
L. T.43; 30W, E.778. 

5. Ellis V. Mmmo (LL & G. tem^, Sugd. 333) 
observed upon and refused to be followed in 
Holloway v. Headington, 8 Sim. 325 ; 6 L. J., 
H. S., Ch., 199 ; and in Moore v. Or of ton, 3 J. & 
L.438; 9Ir. Eq. E. 344. 

6. Ellis V. RoUns (50 L. J , Ch , 512) com- 
mented on in EitzWater, Re, FvtzWater v. 
Waterlmise, 52 L. J , Ch , 83. 

7. Ellison V. Ellison (6 Yes. 656) distin- 
guished in Sinimonds v. Palles, 8 Ir. Eq. E. 
335; 2X&L. 489 

8. Elmsley v. Yotmq (2 Myl. k K. 82) in 
part overruled. See that case on appeal. Id, 
780. S. C. 4 L. J., N. S., Ch., 200. 

9. Eljjhindmie, Exj?,, Native Iron Ore Co,, 
Re (2 L. R., Ch. B„ 345 ; 45 L. X, Ch., 517; 
24 W. E. 503 ; 34 L. T., N. S., 77), dis- 
tinguished in SmitEs case, South JDurham 
Iron Go,, Re, 11 L. E., Ch. B., 579; 48 
L. X, Ch., 480 ; 27 W. E. 845 ; 40 L, T. 572. 

10. Ehee, Exp. (Mont. 1), overruled. Joyner, 
Exp., 2 Mont. & A. 1 

11. Elworthf, Exp. Re (20 L. E., Eq., 
742 ; 44 L. J., Bky., 123 ; 32 L. T. 699 ; 23 W. E. 
790), commented on in Ball, Exp., Parnell, Re, 
20 L, E., Ch. B., 670 ; 61 L. X, Ch,, 911 ; 47 
L. T. 213 ; 30 W. B. 738. 

12. Elworiliq, Exp. i* Re (20 L. E., Eq, 
742; 44 L. X', Bfcy, 123: 32 L. T. 699; 23 
W* B. 790), not followed in Williams, Exp. 4* 
Re, 18 L, B., Ch. B,, 495 ; 50 L. J., Oh., 741 ; 
45 L. T. 96. 

13. Emanwl, Exp. (17 L. B., Ch. B., 35 ; 50 
L J., Ch., 305 ; 44 L, T. 833 ; 29 W. R. 526), 
explained and commented on in Coohs, Exp., 
Poole, Me, 21 L. E., Ch. B , 397 ; 52 L. J., 
Ch„ 63 ; 47 L. T. 496 ; 31 W. R. 105. 

14. Emma Sllocr Mmtng Co. v. Grant (11 
L. B., Ch. B., 918 ; 40 L. T. 804) observed upon 
in Pierey v. Tomg, 15 L. E,, Oh. B., 475; 42 
L, T. 293, 

15. Emery v. Wme (8 Yes, 505), Morris v. 
Stephenson (7 Yes* 474) overruled. Martkt^ v. 
Mitchell, 2 Jac. & Walk* 425-6* 

16. The rule In Emperor v. Rolfe (I Yes. 
208) applies to the will of a person i/n toao 
parMis. The Court will apply this rulh in 
^ cases, where the language of the testator does 
: not necessarily imply an intention to benefit 
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children dying before the tenant for life. 
Jaehson v. Eover, 4 N. R. 136. 

17. Emperor Y. Rolfe (1 Yes. 208), followed in 
Swallow Y. Binns, 1 Kay & X 417 ; 1 Lur., N. S., 
843. 

18. Emms v. Smith (2 Be G. k Sm. 722) not 
followed in Saxton y. Saxton, 13 L. R., Ch. B., 
359 ; 49 L. J., Ch., 128 ; 41 L. T. 648; 28 
W. E. 294. 

19. England v. Downes (1 Beav. 96) not to 
be followed, so far as to require security for 
future costs to be given, where it is sought to 
withdiaw a co-plainti£E from the record. Ring 
Y. Nettles, 3 Ir. Eq. E. 54. 

20. England (fBanh of) v. Morriee (3 Swan. 
673) followed in Dollorid y. Johnson, 18 Jur. 
767 ; 23 L. X, Ch., 637. 

21. Eno V. Tatham (3 Be G. J. k S, 443; 
32 L. X, Ch., 311 ; 9 Jur., N. S., 481 ; 11 W. E. 
475; 8 L. T., N. S, 117. Affirming 9 Jur., 
N. S., 226; 32 L. X, Ch , 159; 11 W. E. 227; 
7 L. T,, H S., 664 ; 4 Giff, 181). A higher autho- 
rity, that of Parliament, has decided that the 
case of Em v. Tatham is not to be considered 
as law. Per Malins, Y.-Oh , in Lewis v. Lewis, 
12 L. E., Eq , 218, 224 ; 41 L. X, Ch., 105 ; 25 
L. T. 555 ; 20 W. E. 141. 

22. Enohin v. Wglie (31 L. J., Ch., 402 ; 10 
W .E. 467 ; 10 H. L. Ca. 1) (dicta of Westbury, 
Lord), followed in Eames v. Bacon, 16 L. E., 
Ch B , 407 ; 50 L. J., Ch., 182 ; 43 L. T. 667 ; 
29 N. R. 259. 

23 Enohin v. Wylie (10 H. L. C. 1). Biota 
of Lord Westbury disapproved in Ewing v. 
Orr-Ewing, 9 L. E., App. Oas., 34 ; 63 L. J., 
Ch , 433 ; 50 L. T. 401 ; 32 W. B. 573, 

24. Ernest v. Nicholls (6 H. L. Ca. 401 ; 3 
Jur., N. S, 919), notwithstanding dicta of 
Lord Wensleydale, the Queen’s Bench adhere 
to doctrme propounded in Henderson v. Aus- 
trail an Royal Mail Steamer Namgation Go., 5 
El & Bl. 409 ; 1 Jur., N. S., 830, and Reuter 

V. Elcctrio Telegraph Co., 6 El. k Bl. 341 ; 2 
Jur., N. S., 1248. See London Dooh Co. v. 
Smnoft, 8 EL k Bl. 347, 351 ; 4 Jur., N. S., 70, 
71. We are of course bound by the judgment 
of the House of Lords in that case, and we 
should all most heai*tEy have concurred in it, 
the question having been as to a special con- 
tract to do the very unusual thing of pni chasing 
by one company the trade of another. But we 
are not^bound by the extrajudicial observations 
of any noble and learned lord delivered in that 
assembly, although they are no doubt entitled 
to high consideration. Smith v. Hull Gas 
Co., 8 C. B. 688 ; 11 C. B. 897, seems to us to 
be at variance with the dicta quoted to us. 
Per Campbell, C. J., in PnMoe of Wales Insur- 
ance Co V. Harding, 4 Jur., N. S., 861 ; 27 
L. X, Q. B , 297. 

25. Esdaile v. Visser (13 L. E.,' Ch. B., 421 ; 
41 L. T. 745 ; 28 W, R. 281) commented on 
in Chard v. Je7wis, 9 L. B., Q. B. B., 178 ; 61 
L. J., Ch., 429 ; 51 L. J.^ Q. B., 442 ; 30 W. E. 
504. 

26. Espln V. Pemberton (3 Be k J. 54T ; 
28 L. X, Ch., 308 ; 33 L. T., K. S., 345 ; 7 

W. E. 221) observed upon in Cam v. Cane, 15 
L. B*, Oh. B„ 639 ; 49 L. X, Oh., 506 ; 42 

L. T. 780 : 38 W. B. 798. 

37. Mmss T. SJssme (30 Beav. 443) approved 
and foEowed iP Cost v. WSlaimTiby, 13 L. B., 
Oh. D., 863 ; 49 L. J., Oh., 237; 42 L. 5C. 128 ; 
28 W. B. 503. 
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1* MitfOptcm. and Australiani Moyal Mail 
Co^ V. Moyal Mail $teaM Pachst Co, (4 Kay 
& J. 076 ; 5 Jar,, N. S., 310). I cannot con- 
cur in the unlimited right of the mortgagee to 
use the ship as the owner might do, notwith- 
standing the dicta of Wood, V European 

and Austfoliayh Moyal Mail Co. v. M,oyal Mail 
Staam Packet Co , which have produced this 
marginal note, mortgagee of a ship has 
power, under the 70th section of the Mer- 
chant Shipping Act 1850, to use as well as 
sell the ship, sevible^' I doubt whether the 
enactment in the statute referred to, as to the 
rights and liabilities of the mortgagee of the 
ship, which legulate the relation between the 
mortgagee and thiid persons, and proteoi him 
both from claims founded on contract and on 
tort till he has taken possession, are intended 
to vary or regulate the power of the mortgagee 
as between liim and the mortgagoi. At any 
rate, they cannot be intended to empower the 
mortgagee, at the expense and risk of the 
mortgagor, to send the ship to any quarter of 
the globe, and to employ her in any trade for 
which she may be adapted, for any indefinite 
length of time. Is the burden of repairs, and 
of paying the master and seamen, and of all 
the ship’s disbursements, to be borne by the 
mortgagor ? Is he to be charged for insurance ? 
And if the ship is wrecked uninsured, is the 
loss to fall upon him, he being still liable for 
the balance of tbe unpaid mortgage money ? 
Hor can X lay down the strict rule that the 
mortgagee can never lawfully employ the ship 
to earn freight, or that aflei taking possession 
he must allow her to lie idle till he may 
prudently sell her* He may take possession 
when she is piosecutmg a voyage under a 
oharter-pmiy, and .it the end oi the voyage it 
is easy to conceive circumstaiicts which w’ould 
justify him in a tempoiary employment of the 
ship while waiting for a favourable opporlunily 
to sell her. Per Lord Campbell, 0 , in Marriott 

Amkor M&vcmonary Co, 7 Jur., H, b., 
713. 

%, Mwropean Central Mailreay Co., Me (4 
L. B., Ch. J)*, 33 ; 46 L. J., Oh., 57 j 35 L. T, 
581 ; 25 W. B. 92), distinguished in Popple v. 
Sylmst&r, 22 L* B , Ch. H,, 98 ; 62 L. J,, Ch. 
D., 64 ; 47 LJf. 320 , 31 W. B. 116. 

3. Mmm Re, (2 0. M. & B. 206), held by 
Lord Bt, Leonards not to have been overruled 
by Ait-Cen. v. Slmeow (1 Exch. 749), or by 
Att^Gen. v. 3fa^igles (5 M. So W. 120). Ad- 
mmU- General v. Bmith, 1 Macq. H. L. Ca. 
760. 

4. Mam v. Charles (1 Anst, 128) is not 
law^ P^ong v. Wathimon, 17 Beav. 471. 

5. Mvms V. Charles (1 Anstr. 128) has 
been doubted repeatedly, and has been denied 
by the Lord Clmncellor. Wellman v. Mownm, 
1 Bim. & B. 36 ; 1 L. J., Ch., 27. 

6. Mmm v. Croslk (15 Sira. 600). I own 
I haye some difiiculty in understanding that 

, case before Shadwell, Y.-Ch., because that 
learaed Judge seems to me to have been a 
as I infer, of his own opinion, 


observed upon in Barrinqton v. Mddell, 2 De 
O. M. & C. 480 ; 17 Jur. 241 ; 22 L. J., CS., 1. 

9. Mam v. Ilnghes (5 Sim 666) overruled 
in Att.-Gen. v. Mefherwai, 2 Myl. k C. 604; 

7 L. J„ N. S., Oh., 76 ; 1 Jur 633. 

10. Mvam v. Salt (6 Beav, 266), I do not con- 
sider that is a decision which ought to govern 
subsequent cases, inasmuch as the report gives 
only the decision, and not one woid as to the 
reasons upon which it is founded. Per 
Kindeisley, Y.-Oh., Moot^ Me, 1 Dr. k Sm. 228, 
230. 

11. Moans v. Walker (3 L. B., Oh. D., 211 ; 
25 W. B. 7) not followed in Blight, Me, Blight 
V, Eartnoll, 19 L. E., Ch. D., 294; 51 L. J., 
Ch., 162 ; 45 X.. T. 624 ; 30 W. B. 513. 

12. Everett, Be (12 Beav. 486), observed upon 
in IlodgshoiCs Trusts, Me, 2 W, B. 539. 

13. Ewao't V. Graham (7 H. L, Ca. 831 ; 29 
L. J., Exch., 88) distinguished in Bruce v. 
JleUmell, 29 L. 3 , Exch., 297. ^ 

14. Emin v. Ohaldiston (6 Sim. 608) disap- 

proved of in Two Sicilies (King') v. W%llcox, 1 
Sim,, H. S , 301 ; 20 L J., S., Ch., 417 ; 16 

Jur, 214. 

1 15. Exeter i* Crediton Bailway Co.y.BuIUt 

(5 Bail. Ca. 211 ; 16 L. J., K. S., Oh., 449 ; 11 
Jur. 627, 632) followed in Edwards v. Shrews- 
bury 4* Birmingham Mailway Co., 2 De C. & 
Sm. 537. 

16. Eyre v. Marsden (2 Keen 661) observed 
upon in Barrington v. Mddell, 2 De Gr. M. fed. 
480 ; 17 Jur. 211 ; 22 L. J., Ob., 1. 

17. Eyre v. Marsden (4 Myl. ^ Or. 231) 
followed in Zmkeraft v. Pridham, 48 L. J., 
Ch., 936. 

18. Eyre v. Salt (6 Beav. 266) cannot be 
tieated as law after the decision of the House 
of Tjords in Be Beauvoir v. Be Beauvoir (3 
IT. L. Ca. 537). Per Komilly, M, E., in Ilmnil- 
ton V. 29 Beav. 198. 


19. FaithfuU V, Ewen (7 L. R., Ch. D., 496 : 
47 L. J., Ch., 457 ; 37 L T. 806 ; 26 W. R, 270) 
approved in Shippey v. Grey, 49 L. J., 0. P., 
624; 42 L. T. 673; 28 W. B. 877. 

20. Pdrebrother-^, G%bson(l De 0. k J. 602) 
distinguished in Cato Thompsmh, 9 L, R., 
Q. B. D., 616 ; 47 L. L. 491. 

21. Farebrolher v. Wodehotm (26 L, J,, 
Ch., 81, 210; 23 Beav. 18) not followed in 
Forbes v. Jachon, 19 L. B., Ch. D., 616; 61 
L. J., Ch., 690; 48 L. T. 722; 30 W. B, 652. 

22. Farina v. SUverloeh (6 De Q, M. k 0. 
124). Observations of Lord Cianwoith, 0., in 
this case explained in Farina v. SUverloeh, 4 
Kay k J. 650. 

2B., Phrnham v. Phillips (2 Atk. 215) cm. 
hardly be considered of much authority, as 
Lord Hardwicke himself expressed doubts as 
to the correctness of the doctrine there laid 
down per Turner, L. J., in Monteiwre v, 
Guedalla, 6 Jur., K. S., 329, 830. 

24. F'arrow v. Austin (18 L. R., Ch. D., 58 ; 
46 L, T. 227 ; 30 W. R. 50) followed in Twrner, 
Y. Eamoch, 20 L. B., Ch. D„ 303 ; 61 L. j.i Ch.; ’ 
617; 36 L. T. 750; 30 W. B. 480. . , , 
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fche.case of jBomrs v. BowerB was reversed* 
ana Gifard* h. J., said* timfc in Bdwards v. 
Mdwards (15 Beav. 857), the Master of the 
Bolls then did not dissent from Farthing 
Allen, from the decision in which I do not see 
any reason to dissent now. Bowers v. Bowers, 
6 L, E., Oh., 241* 251 ; 18 W. B 301. 

1. FaHlimg v. Allen (2 Madd. 310) was 
refen ed to in Boieer'^ v. Bowers (5 B. B., Oh., 
^44 ; 39 L. J., Ch., 351 ; 23 L,T, 35 ; 18 W. B. 
301) in the Appeal Court, and Giffard, L. J. 
expressed ^is lull appioval of that decision. 
Malins, V.-Gh., said, in Cla7'h v. Henry (11 
L. B,, Eq , 222. 225 : 40 L. J., Ch.. 15i ; 24 L T. 
256 ; 19 W. B. 319), “ And I have expressed 
my full disapproval of it. What I said in 
Bowers v. Bowers (8 L, B., Eq., 283) was, I 
should arrive at the same conclusion in the 
absence of authority, and if I found such a 
case as Farthiiig v. Allen in my way, I should 
have decided in direct contradiction.” Faw- 
thing v. Allen is more fully reported in 2 
Jarman on Wills, 3id ed , p. 730. 

2. Fmmeti v. Carpenter (2 Dow & Cl 232) 
Is strongly animadverted on by Lord St. 
Leonards, Sug. V. & P. 1022. . , . The case as 
it stands is an anthority for the proposition, 
that where a trustee and cehtid gue trust loin 
in a coiive 5 ’'anoe, the legal estate will not pass 
at law. If that case should come to be recon- 
sidered, there will be great difficulty in 
supporting it. Lord St. Leonards suggests 
(3 Jones & Latouche 284), that a short Act of 
Parliament should be passed to overrule it 
But none having been passed, I should feel 
bound by that decision, with all its insuper- 
able difficulty, if the present case were on all 
fours with it. But that is not the case. 
Per Wood, V.-Ch., in Caiier v. Carter, 4 Jur., 
pr. S., 65 ; 27 L. J., Ch., 74, 80, 81. 

3, Fawcett v. Ilodges (3 Ir. Eq. Bep. 232) 
overruled. OFlaherty v. M^Bowell, 6 H. L. 
€a. 142 ; 4 Jur., N. S., 33. 

4, Famherley v. Ford (4 Sim. 390) ap- 
proved of in JIarriso7h v. Mound, 17 Jur. 563; 
22 L. J., Ch., 322; 2 De G. M. & G. 190 ; 1 
W. E. 26. 

6. Fearon v. Bowers (1 H. BL 364) not 
followed in Q-hjn, M%IU, Co, v. Fast and West 
India Bock Co,, 7 L. B., App. Cas., 591; 52 
L. J., Q. B., 146 ; 47 L. T. 309 ; 31 W. B. 201, 
580. Affirming 6 I.. B,, Q. B. D., 475 ; 50 L. J., 
q, B., 62 ; 43 L. T. 684 ; 29 W. B. 216. 

6. Feaiherstonhaugh v. Fenwich (17 Ves. 
208) distinguished in Camels v, Btewart, 6 L. 
B., App. Cas., 64 ; 29 W, B. 636. 

7 Feltords Fmeutord case, or Felton, Mxp., 
FaM of Fnglmd Banh, Me (X L. B., Eq., 219 ; 
B5 L. J., Oh., 106; 14 W. E. 247; 12 Jur,, 
K. S., 291 ; 13 L. T., N. S„ 741) approved and 
followed in British Guardian life Assurance 
Co,, Me, 14 L. B., Ch. D., 835; 40 L. J., Oh., 
446 ; 28 W, B. 946. 

8* Fmn V. Fdmonis (6 Hare 314) overruled. 
B^shmu^h Y. Harris, 5 Be G. M. & G. 439 ; 
X Jur., H. S., 086. 

0. Fmmli V. Mrmn (18 Jur. 1061), I do 
not decline to follow the ease cited because it 
, is reported in the unauthorised reports. It is 

s of ^uch materls^ls that the law of England is 

made up, and I should be denying myself 
much valuable assistance in ascertaining what 
the law is, if I were to refuse to receive the 
citation of cases reported by banisters in 


those useful publications. But I cannot, for 
the reason I have mentioned, accept the case 
in question as an anthority. Per Lord West- 
bury, 0., in Framonie v. Francome, 11 Jur., 

N. S, 123, 124. S. C. no7n. Franeombe v, 
Fra^icombe, 11 L T., K. S., 757 ; 6 N. E. 289 ; 

12 L. T., N, S., 123. 

And Stuart, Y.-Ch., by whom the case of 
Femiall v. Brown was decided, said, ** I can- 
not act upon that report as an authority. I 
wish, however, to take this opportunity of 
stating that I am not one of those who have 
lately made a raid against the ephemeral 
leports. Any gentleman whom it may please 
to do so is at perfect liberty to leport whatever 
cases he thinks pioper, and the ephemeral 
reports are, in my opinion, most useful ; but, 
nevertheless, I consider them useful rather for 
the purpose of intelligence and of suggesting 
inquiry, than of authoi ity That, in my opinion, 
was the intention in which they were origin- 
ated, but 1 think the original intention has, 
of late years, been somewhat abused, and I, 
for my part, cannot act upon them as binding 
authorities.” Per btuait, Y.-Gh., iu Frmoombe 
V. Francomhe, 11 L. T,, H. S , 666. 

10. Femimg,Fw}} , Wilson amd Armstrong, Me, 

(3 L. E , Ch. B , 455 ; 35 L. T. 830 ; 25 B. 
185), explained and commented on in Credit 
Co , Fxp., McHenry, Me, 24 L. E., Oh. B., 353; 

49 L. T. 385; 32 W. B 47; 53 L. J., Ch,, 161, 

11. Queer 6 as to Fear /is v, Young (9 Yes. 
549). See Houglito/i v. Franhlm, 1 Sim. & S. 
391. 

12. Benton v. Hughes (7 Yes. 280), the re- 
port of enlarged and observed upon in Irving 
V. Thompson, 9 Sim. 17; 8 L. J., K S., Oh., 
357 ; S Jur. 1071, 

13. Ferguson v. Gihson (14 L. E., Eq., 370 ; 

41 L. J,, Ch., 640) explained in Davidson v. 
lUidge, 27 L. E., Ch. B., 478 ; 53 L. J., Oh., 991 ; 

S3 W. B. 18. 

14. Ferrand v. Bradford {Mayor) (21 Beav, 

422 ; 8 Be G, M. & G. 63), followed in Jfw v. 
B/jers, 2 N, B. 572. 

15 Fe/^rao's case, JParaguassu Steam Tram* 
way Co,, Me (9 L. E., Ch., 355; 43 L, J., Ch., 
482; 30 L. T, 211; 22 W. E. 386. Affirming 
4.3 L. J., Ch., 264 ; 29 L, T., N. S., 876 ; 22 W, B. 
229), approved in Barro7V*m*F7i>rness Invest* 
merit and Northern Counties Land and Invest* 
meut Co., Me, 14 L. E , Ch. D., 400 ; 42 L. T. 888. 

16. Fesiing v. Allen (12 M. & W. 279; 6 Hare 
573 ; 13 L. 5., Exch.,T4). It is very like a case 
of Festmg v, Allen which I argued many years 
ago. This was a decision of the Court of Ex- 
chequer, which was afterwards affirmed by 
Sir James Wigram (6 Hare 573), that a gift to 
A. for life, and to the children who should 
attain twenty-one, was a contingent re- 
mainder, ^ And where the life estate had 
failed while the children were in their minority, 
they would fail to take the estate altogether. 

I consider that that case was properly over- 
rnled in *a case which I argued before 
Y,-Ch. Stuart, of Browne v. Bromne, 3 Sm. 
iSc Giffi 568. I believe it has been, the subject 
of strife since. My opinion was always against 
Besting v. Ai;ien, though it was the judgment 
of the Court of Exchequer delivered by a very 
eminent judge, Lord Cranwurth. Per Malins, 
Y.-0h., in lull v, fmcph, 3 L. H., Ch. B,,, w] ^ 

IT. FmUng % AMen (13 L. J., Exch.} .^4^ 
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L. T., K. S., 150 5 12 M. & W. 279 ; 6 Hare 573) 
distinguished in Marshall v. 21 L. K., 

Ch. H., 790 ; 51 L. J., Oh., 818 ; 47 h. T. 159 ; 

31 W. K. 63. 

1. Festing v. Allen (12 M. & W. 279; 5 
Hare 573) commented on and discussed. 
Per Wood, V.-Cli., Sty an, Fxp., Johns. 387. 

2. Festmg v. Allen (12 M. & W. 279 ; 5 Hare 
673 ; 13 L. J., Bxch„ 74) ; which has been 
followed in some more recent cases, but in 
in other recent cases has not been followed. 
The reports of the two other cases, in which 
the decision in Festmg v. Allen has been 
followed, afford nothing to increase the in- 
adequate weight of that case. It is satisfactory 
to find that there are at least two subsequent 
cases in which it has not been followed, and 
that Knight Bruce, V.-Ch., in the case of Riley 

V. Garnett, 2 De Gr. & Sm. 629, preferred ad- 
hering to older authorities so often affirmed 
by the House of Lords.” Per Stuart, V.-Ch., ! 
in BrmneY, Browne, 3 Sm. & Gr. 668, 582, 591 ; 

3 Jur., K. S., 728, 736 ; 26 L. J., Gh., 635, 643 ; 

5 W. E. 777. 

Z» Festmg v. Allen (12 M. & W, 279) fol- 
lowed in Molms v. Prescott, 2 B. 569 ; 1 

W. B. 636 : 10 Jur., N. S., 587 ; 33 L. J., Oh., 
264 ; 12 W. B. 636 ; 11 L. T., H. S., 38. 

4. Festkig v. AlUn (12 M. & W. 279) cona- 
mented on in Astley v. MioMethwmte, 16 L. B., 
Oh. B., 59 ; 49 L. J., Oh., 672 ; 43 L. T. 58 ; 
28 W. B. 811. 

5. Festing v. Allen (12 M. & W. 279). The 
rule laid down in this case that in a devise to 
the children of A, who shall attain the age 
of twenty-one ” the words “who shall attain 
the age of twenty-one” are part of the de- 
scription of the devisees, gives way to a 
contrary direction expressed in the de\ise. 
Miishett V. Baton, 24 W. B. 62 ; 1 L. B., Gh. D., 
435 ; 45 L. J., Oh., 22 ; 33 L. T., N. S., 716. 

6. Field v. Brown (27 Beav. 90), read 
** with ” for “ without ” impeachment of waste, 
and “ Esther” for “ Sarah ” in the 14th line of 
the report in that case. See 34 Beav. 508. n. 

7. Field v. Fmm (15 Sim. 375), reported 
decision in, ascertained to be erroneous. Baker 
V. Bradley, 2 Sm. k O, 531 ; 1 Jur., H, S., 489. 

8. Field v. Moore (19 Beav. 176; 2 Jur., 
H. S., 145 ; 25 L. J., Oh., 66) explained in 
I^arrom v. Barrow, 4 Kay & J. 409; 4 Jur., 
H. S., 1049. 

9. Fielding v. Preston (1 De G. k J. 438) 
questioned in CooJi, v. Brew, 2 N, B. 437. 

10. Filhin v. Hill (4 Bro. P. 0. 640) observed 
on in Watts ^. Hyde, 2 Ph. 406 ; 17 L. J , N. B., 
Oh., 39 ; 11 Jur, 979. Beversing 2 Colly. 368 ; 
10 Jur. 127 ; and in Watts Y.Efiington (Lor d\ 

1 Coop. 0. 0. 432.U. 

11. Filley v. JBridger (2 Vem. 519) doubted. 
See Curtis v. Curtis, 2 Bro. 0. 0, 620. 

12. Finch V. Hattersley (3 Buss. 345, n.). 
Judges have expressed doubts whether this 
case ought to be followed. See Oooh v. Daw- 
son, a De a P. k J. 127. 

i ^ ^ Fimh V. Bgndre (10 Ves. 41) not followed 
^ in Jervois v. Lawrence, 22 L. B., Ch. D., 209 ; 

® hi J. Oh., m ; 47 L. T. 428 ; 31 W, B. 267. 

: • \ 14, ‘F^her, Ash, Be (7 L. B„ Oh,, 636 : 

t T. 931; 2^ W. E. 849), 

> '•J i Me, 1 3 

1 ^ |29 1 96 % .Bv. 269, m&. 


16. Fisher v. Ronalds (17 Jur. 393). Judg-^ 
ment in this case observed upon in SidehoMom 
v. Adkins, 5 W. B. 743; 3 Jur., H. S., 63L 

16. Fislmwngerd Co. v. Mast India Co. (1 
Dick. 163) observed upon by Lord Westbury, 
0., in Jackson v. Meweastle {Duke), 10 Jur.,. 
H. S.,688; 10 L, T., N. S., 635. 

17. Fishmonger^ Co. v. Rohertson (5 M. & G. 
131). In considering this case, however, we 
have been obliged to direct our attention to the 
case of the Ftshmonr/ers^ Co. v. Rokertson, on 
account of a dictum which forms i?art of the 
elaborate judgment ot the learned Lord Chief 
Justice Tin dal. He says (at p. 192) : “ Even 
if the contract put in suit by the corporation 
had been on their part executory only, not 
executed, we feel little doubt but that their 
suing upon the contiaot would amount to an 
admission on record by them, that such con- 
tract was duly entered into on their part, so 
as to be obligatory on themselves, and that 
such admission on the record would estop 
them from setting up an objection in a cross- 
action that it was not sealed with their com- 
mon seal.” The Mayor of ThetforJs case (1 
Salk. 192) is cited as an authority for this 
proposition, but it does not support it in any 
degree whatever. It was a case of mandamus, 
and it was held that the return did not require 
to be sealed. There is no authority for saying 
that a record binds a plaintiff in such a manner, 
and the doctrine has been completely over- 
ruled in the Copper Minerd Co. v. Fox (16 Q. 
B. 229), although the observations of Chief 
Justice Tinclal are entitled to very great re^ 
speot. Per Kelly, 0. B., in Kidderminster 
Corporation v. Hardwick, 22 W. B. 160, 162. 

18. Fitzgerald v. O' Flaherty (1 Moll. 347) 
reviewed m Garrett v. Beslorongh (Mari'), 2 
Dr. k Wal. 441 ; 2 Ir. Eq. B. 180. 

19 Fitzsimon v. Burton, gtmre as to the 
dictum of Lord Eldon in, as to a party losing 
Ms right to lenew, in the event of all the lives 
dropi)ing prior to his taking any steps to 
entoice a lenewal. Butler v. Po7'taTlingfo7i 
(Lord), 1 Dr. & War. 20 ; 1 Con. & L. 1 ; 4 Ir. 
Eq B. 1. 

20. Fleetwood, Re (15 L. E., Ch. D., 594), 
observed upon in 8coU v. Brownrigy, 9 L. B., 
Ir., 246 

21. Fleming v. Self (3 De G. M. & G. 997 ; I 
Jur., H. S., 25. Aiffiming Kay 518 ; 19 Jur. 
25 ; 24 L. J., Gh., 29) as to mortgages to build- 
ing societies, is binding on the Court, and 
extends to the deduction of redemption moneys 
paid in by the mortgagor, although that point 
is not expressly referred to in the judgment. 
Smith V. PilUngtmi, 1 De G. F. k J. 120. And 
see Archer v. Harrison, 7 De* G. M. k G. 404 y 
3 Jur., N. S., 194; 29 L. J., CM, 227 ; 4 Jinv 

K, S., 58. 

22. Fletcher v, Fletcher (4 Hare 67) dis- 
tinguished in Seales v. Mmme, 1 Jur., H. S. , 
1147. 

23. Fletcher v. Moore (3 Jur., N. S., 458 ; 26 

L. J., Oh., 630 ; 29 L* T. 173) rightly decided, 

though the grounds of the decision cannot 
be supported, Wardroper v. Cutfield, 10 Jur., 
m S., 194 ; 33 L. J., Oli,, 606 ; 9 L. fe- % K 
753. ^ 

t .^4* Metoher v. Rylmds (3 L. B., h. 

37 L, J.^ Exoh., 161) distinguished in 
's'dh i. C^ypmh^ner, 6 L, 0^ B,''D|' ' 
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1. Fletchef v. Hylands (3 L. B., H. L , 330 ; 

^5 ij, J,, Esdi., 155). The foundation of tne 
doctrine there laid down is derived fiom an 
old case (Tenant v. Goldwin^ 1 Salk. 21, 360 ; 2 
Lord Eaym, 1089) in which it w'as determined 
that it was the duty of a man to keep his own 
•filth on his own ground. If a person brings 
on to his own land things which have a 
tendency to escape and to do mischief, he 
]»nst take care that they do not get on to his 
neighbour’s land. This is a very diifeicnt 
pioposition^from that which has been con- 
ten<led for on behalf of the plaintifi ; it is 
that where a person has yew trees growing on 
his owm land which aie clipped by some 
means, he must prevent the clippings fiom 
escaping on to his neighbour’s land, and fiom 
being placed there by a stranger. Per Melioi, 
J., in V. Newinry^ 7 L. E., Q. B.,31, 33; 

41 L. L, Q, B., 31, 32 ; 25 L. T. 695 ; 20 W. E. 
111. 

2. WHglii V. Bentley (7 Sim. 149; 4 L. J., 
N. S , Ch., 262) observed on in Moone v. Grey, 
2 Ph. 717 ; 18 L. J., K S., Ch., 15 ; 12 Jur. 952. 

3. Might V. Bentley (7 Sim. 149 ; 4 L. J., 
N. S,, Ch., 262) overruled, or its authority 
displaced by Moores v. €lioat, 8 Sim. 508 ; 8 
L. J., K S., Ch., 128, 131 ; 3 Jur. 220. Per 
Turner, L. J., in Cox v. B'nlwp, 3 Jur,, N. S., 
499, 500; 26 L. J., Ch , 389, 394, 

4. Might V. Boiinson (S Beav. 22) observed 
upon in Manser \ . Bix, 3 W. E 313 ; 1 Kay 
A J. 451 ; 1 Jur , N. S., 466 ; 3 Eq. Eep. 650, 

5. Blower v. BuUer (15 L. E , Oh., D , 665 ; 
49 L. J., Ch., 784; 43 L. T. 311; 28 W. E. 
948) not followed in Pde v. Fitzgihhon, 17 
L. E., Ch. B., 454 ; 50 L. J , Ch., 394 ; 44 L, T. 
662 ; 29 W. E. 551. 

6. Mower v. Gedye (23 Bcav. 449 ; 5 W. E. 
747) not followed by Malins, V.-Ch., in BitgIi 
w. Williams, 24 W. E. 700. 

7. Blower v. Lloyd (10 L. E., Ch. D., 327 ; 
39 L. T. 613 ; 27 W. E. 496) explained and 
commented on in Alonloff v. Oppenheimer, 10 
L. E,, Q. B. B., 308 ; 52 L. J , Q B., 7 ; 47 L. T. 
328; 31 W. E. 57. Per Biett, I.. J. 

8. BodenY.Bimiey (‘i'Busi:, 428) disappioved 
of in Cutler, Be, 14 Beav. 220 ; 20 L. J., N. S., 
€h., 504 ; 16 Jur. 911 ; and overruled by 
Bailey v. Bennett, 3 Y. & Coll. 459 ; 3 Jur. 
844. 

9. Boley v. Maillardet (1 Be Gr. J. k S. 365 ; 
.83 L. J., fch., 335 ; 11 W, B. 628 ; 9 L. T., N. S., 
643) (service of bills in equity out of the 
juiisdiction of the Court of Chancery) not 
followed in Bmmmond v. Brmmiond, 12 Jur., 
N, a, 581 ; 35 L. J., Ch., 780 ; 14 W. E. 828, 
by Stuart, V.-Gh., and expressly overiuled 
a C. on appeal 16 L. T., N.S., 337; 15 W. E. 
267 ; 36 L. J., Ch., 153. 

10* FolkesY, Western (9 Yes. 456) maintained 
and shown to be consistent with Pitt v. Jaelmn 
<2 Bro. C. 0. 61). Lee v. Head, 1 Kay k J. 
620 ; 1 Jur., N. S., 722; 24 L. J., Ch., 669 ; 3 
W. E. 591 ; 3 Iq. Eep. 1046. 

11. Botlms V. Western (9 Yes. 496) approved 
•of in Brmnlm v. Meath (MarlX 2 Br. & Wal. 
1674 ; 21r*lq* B. 393. 

12. Fortes v. Mofatb (18 Yes. 393), dictum 
of Sir William Grant in this case, explained 
in Horton v. Smith, 4 Kay k J. 624, 

13. Fortes v. Peacoek (12 Sim. 528 ; 13 L. 
€h., 46 ; 15 L. J., Ch., 371). The doctrine Of 
this case amounts only to this, that where 







prior to 22 & 23 Yict,, c. 35, and 23 & 24 Yict., 
c. 145, there is a trust to sell ical estate, and 
pay debts and legacies out of the proceeds, 
there is also an implied power to the trustees 
to give receipts for the pnichase money. There 
is nothing in that case authorising trustees, 
by leason merely of such a charge, to sell a 
settled estate. Carlyon v. Trvsteoti, 20 L. E., 
Eq , 348 ; 44 L. J., Ch., 186 ; 32 L. T., N S,, 
50. 

14. Ford V. Chesterfield (Bari) (16 Beav. 
520). The rules laid down in as to costs of 
disclaiming defendants in suits for foreclosure 
or redemption approved. Bellamy v. Brich- 
endeoi, 4 Kay k J. 670. 

1 5. Forth, Exp (Mont, k M. 10), varied in 
Palmer, Exp., id. 211. 

16. P'orth v. Chapman (1 P, W. 666) the 
dictum therein as to a bequest of leasehold 
estate questioned in Kerr or Ker v. Dungannon 
(Lord), 1 Dr. & War. 509 ; 1 Con k L. 335 ; 4 
Ir. Eq E 343. 

17. Forth V. Chapman (1 P. W. 604). Ac- 
cording to Lord Hardwicke’s note of this case 
Lord Macclesfield held, that the words “leave 
no issue” must i elate to the time of the deaths 
of the testator’s two nejjhews, and could not 
be extended to a dying without issue generally. 
See Beauclerh v. Bormer, 2 Atk. 308. 

18. The doctiiiie of Foss v, Hartottle (2 
Haie 492), as to the inteiference of this Court 
in the internal administration of incorporated 
companies, confirmed in Lord v. Governor and 
Company of Copper Iliners, 2 Ph. 740 ; 1 EC. & 
Tw. 85 ; 18 L. J., N. S., Ch., 65 ; 12 Jur. 1059. 
Eeversmg 2 Be G. & Sm. 808 ; and in Macdomall 
V. Gardiner, 46 L, J., Ch , 27; 1 L. E., Ch.’ B., 
13 ; and in Edwards v. Shrewshimj <J* Bw* 
mingham Bailway Co ,2 Be G. k Sm. 537. 

19. Foss V. Hartottle (2 Hare 461) approved 

and followed in Gover, 25W.E. 664 

6 L. E., Ch, B., 82 ; 46 L. J., Ch , 407. 

20. Booster v. Great Western Baihvay Co. (8 
L. E , Q. B. B., 25, 215) distinguished in 
Butcher v. Pooler, 24 L. 11., Ch. B., 273 ; 52 
L. J., Ch. 930 ; 49 L. T. 573 

21. Foster v. Hayes (4 E. k B. 717, 734) 
approved and followed in Smyth v. Power, 10 
Ir. E., Eq., 192. 

22. Foster v. Boterts (29 Beav. 467; 4 L. T., 
K. S., 760; 30 L. J., Ch, 666; 9 W. E. 605; 
4 L. T., K. S., 760) commented upon in 
Willouglity v. Bridioahe, 11 Jur., N. S , 624 ; 
13 W. W 515; 12 L. T., N. S, 173, Affirmed 

11 Jur., N. S., 706; 13 W. E. 1056 ; 13 L. T*, 
N. S,, 141. 

23. Fmrdrin v. Gowdey (3 Myl. & K, 383) 

: overruled in part by Du Hourmelin v. Sheldon, 

4 Myl. k 0. 525. S* 0. nom. Xhs Hourmelin v, 
AU.^Gen, 9 L. J., N. S„ Ch,25. Affijpnxng 
Du HoimmVm v. Sheld07i, 1 Beav. 79 ; 8 L, J., 
K. S.,Ch., 133; 3 Jur. 69. 

24. Foivle V. Freeman (9 Yes. J, 861) 
“appears to me to be correctly decided 
whether at law or in equity,” Per Oranworth, 
C., in Bldgway v. Wharton, 4 Jur., K. S„ 175. 
“ The, case of Fowle v. Foreman does not touch 
the present case. There can be no objection 
whatever, I apprehend, to that j advent J' 
Per Lord Brougham. It. 

25. FowU V. Freeman (9 Yes. 36l) dis- 
tinguished in (Mnmeh v. sfey (ATmehiomss\ 
6 K. B. 1 ; 11 Jur., K. 8., 329 ; 18 W. B. 59T ? 

12 L. K, a, 261 ; 4 Be G. J, k % 688; Hr 
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H* B. 1. Beyersing 13 W. B. 176; 11 L. T 

B. Sn 586. 

1. F 0 wter y. Miclmvds (B Muss, 39 ; 6 L. J 
Oh., 185), as to who is the proper legal repre 
sentafcive, doubted by Vice-Chancellor in 

v. Baxter , B Sim. 668. 

2. Fowler's case, British and American 
TelegTa 2 >h Co,, Me (27 L. T., 1?. S., 748 ; 14 
U B, Bq, 316; 21 W. B. 37; 42 L. J., Oh., 
9), Speaking with great respect for the de- 
cision in Fowler’s case, I should have some 
difficulty in following it ; in fact, I conld 
not follow it. I conld distinguish the two 
cases, but I do not think it is desirable for a 
judge to go out of his way to find distinctions. 
It is better to say at once that he does not 
agree with a case. In Fowler’s case, each 
director agreed to take twenty-five shares of 
202. each, so that he was to contribute to the 
funds of the company 600Z. for the benefit of 
the creditors of the company. But Mr. Fowler 
naade a mistake ; he thought that the qualifi- 
cation was twenty shares of 252, each. Under 
that mistake, and in ignorance that any shares 
had been allotted to him, he applied for and 
was allotted other shares of exactly the same 
amonnfc. The liquidator insisted on his taking, 
in addition to the shares allotted to him, 
twenty-five of 202. each. He said, “I have 
done so already in substance though not in 
form ” k very technical judge might have 
insisted on this number, but there was no 
justification for making him take both. With 
all my respect for V.-Ch. Bacon, I am 
utterly* unable to agree with Fowler'’s case, 
1 should not have followed it if this had been 
the same case, but this is fairly distinguishable. 
Per Sir Gooige Jesscl, M B, in Mew Buxton 
Lime Co,, Me, JDnIiCs case, 33 L. T., N, S , 776 ; 
1 L. B., Ch. D., 620, 622 ; 45 L. J., Oh , 3b9 ; 24 
W. B. 341. 

3, Fox, Boy, (1 Ves. k B. 67). The case 
relied on is Fox, Fxj)., where Lord Eldon laid 
down the rule that the specification must be 
complied with, irrespective of the diawing; 
* and if not the patent is bad. Now, of couise 
I should be most reluctant to suppose that 
any^thing laid down by Lord Eldon was wrong, 
but I cohfess, although that was the rule then, 
the great improvements of science since that 
time, as instanced by the inventions of loco- 
motives, electric telegraphs, etc., have made 
it impossible that it can be now adbeied to. 
Look at any of thc^e modern inventions, they 
are utterly unintelligible, even to a skilful 
engineer, without the drawings ; and therefore 
it is not surprising that ^that rule can be no 
longer the law. A specification may consist 
of figures or one figure only; or it may consist 
of a description aided by the figure or figures. 
[The Vice-Chancellor then referred to Coryton 
on Patents, 140.1 That rule, therefore, is no 
longer a rule, and a specification may be good 
^ ^ I aljhoqgh itj consists of a drawing only. The 
/C 1 specification here, although it has had various 
* ' 4 ^objections made to it, is very short. I do not 

I ;fcmk;tha.t any ordinarily skilled workman 
it would have any difficulty in 
1. .r^rooucing the article for which the plaint!® 
Jffib specification is? there** 
consider; sufficient, v and there Is nothing 


although, perhaps, they had been better 
omitted. On the rule, therefore, laid dowm in 
Lewis V. Marling (10 B. k C. 27), the specifi- 
cation complies with the lawq and the plaintiff 
is entitled to a decree for a perpetual injunction, 
with an account and a reference as to damages. 
Per Malms, V.-Gh., in JPoupard v. Fardell, 21 
L. T., N. S., 699 ; 18 W B. 127. 

4. Fox V. Fox (19 L. B., Bq,, 572 ; 23 W. B. 
314) in conflict with AsJmore, Me (9 L. B., Eqb> 
99 ; 39 L. J , Ch., 202), observed upon and dis- 
tinguished in Dewar v. Mroolte or Broeh, 14 L, 
B,Ch.T).,629; 49 L L,Cb.,374; sSW.B.613. 

6. Fox V. Fox (19 L. E , Eq., 286 ; 23 W. B. 
314) in Marher, Me, Barlier v. Barlier, 16 L. B., 
Ch. U., 44. 

6. Fox V. Gregg (2 Sugd. Bow. App., No, 
213) distinguished in Neatherwag v. Fry, 1 
Kay 172 ; 23 L. J., Ch. 222. 

7. Fox V. Bawls (13 L. B., Ch. U., 822) 
obseiu ed upon in BretorCs Fstate, Mo, Breton 
V. Woolven, 17 L. B., Ch. D., 416 ; 50 L. L, 
Oh., 369 ; 44 L. T. 337 ; 29 W. B. 777. 

8. Fox’s case (B L. B., Eq., 118; 37 L. 

Oh., 257) overruled in /Scottish Petroleum Co,, 
Me, Wallace’s erne, 23 L. B., Ch. D,, 413 ; 49 
L.T.348; 31 W. B. 846. 

9. Foxleg, Fxp,, Mw'se, Me (3 L. B., Oh., 
615 ; 16 W. B. 831 ; 18 L. T., N. S., 862), ob- 
served upon in Field, Fxp , 13 L. B., Oh. 
D., 106. n. ; 28 W. B. 267. 

10. Foxley, Fxp. (3 L, B., Ch., 615) explained 
in Burton, Fxp , Twist all, Me, 13 L. B., Ch. D., 
102 ; 41 L. T. 671 ; 28 W. B. 268. 

1 1 . Foifs Trusts, Me (33 L. T. 161 ; 23 W. E. 
744), not followed in St, Alary’s, Wigtm 
( Vicar'), Fxp,, 18 L. B., Oh. D„ 646 ; 45 L. T. 
134 ; 29 W. B. 883. 

12. Foy V. Foy (1 Cox 163 ; 1 Bro. C. C. 393) 
not to be found in Beg. Book. 2 Bop. Leg. 
23. n, 

13 Frame V, Dawson (llVes. 386). With 
regard to this case, the actual decision was no 
doubt conect, but as to the unqualified terms 
in which the geneial piinciple was tlieie stated, 
Malins, V.-Ch., in Williams v. Frans (44 L. J., 
Ch, 319, 323; 19 L. B., Eq,, 617; 32 L. T. 
359 ; 23 W. B. 466), w^as of opinion that 
subsequent authorities negatx-^ed them alto- 
gether. 

14. France v. France (13 L. B., Eq., 173) 
Form of decree in this case not adopted in 
Darey v. WietlislacTi, 15 L. E , Eq., 269, 

15. Francis v. Clemow (Kay 435) followed, 
Wheeler v. Howell, 3 Kay k J. 198. 

16. Fmneisy, Mmlwr{Amh'\,Bl%), Accord- 
ing to a law in Pennsylvania, bills of exchange 
drawn or indorsed on pensons in England, and 
protested, should be paid to the holder, with 
20?, per cent, for damage; and where bills 
diawn on a merchant in England were 
accepted by him, and he afterwards became 
bankrupt before they were due, and they were 
protested for non-paymont, the diavyer fiatite 
paid the money due on the bills, and the 20L 
per cent, to the holder, he was peimitted to 
prove under the commission. Fr 
Mucher was well considered by Lo 
0., who so felt the great impc 
that, in order to setUe the law 
finally, he was not satisfied to 
believe he might have done in 
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the House of Lords, if necessary, taken upon 
it. His decision however, was not appealed 
agaiist. It has, I believe, been considered 
law ever since, and is, in mj opinion, con- 
sistent with reason and good sense, per ; 
Campbell, G., in WalJaer v. Mmiilton, 1 De ■ 
a & J, 602, 610, 611. ^ ' 

I say nothing as to how this case would | 
stand, as between a holder and the ac- | 
ceptors, because this is not the case before 
nf; but as between the drawer and the 
acceptors, in my opinion, theie is a liability 
in the acouptois. "which would have been 
provable under a bankruptcy. Theiefore, the 
case of Francis v. Muckier, is distinct upon ^ 
the point, and I do not think that that ^ 
aiithoiity, alter having examined the petition 
which was presented in bankiuptcy, is con- 
fined at all lo the special circumstances of the 
particular case, per Turner, L. J. Ih. 

1. Ftmih V. Fmnk (1 Cb. Ca. 84). A., 
seised in tail of freehold lands, and in fee 
of copyhold lands, devised the copyholds to 
defendant, who was entitled to the remainder 
of the freehold la nth, and devised the fxeehold 
to plaintiff. Defendant apprehending that A. 
had suffered a recoveiy, agieed with plaintiff, 
without consideration, that each should en 30 y 
according to the will, but discoveiing after- 
wards that no recovery had been suffered, he 
sued for the freehold lands. Plaintiff brought 
his bill to establish the agi-eement, and it was 
decreed to him accordingly. See Leonard v. 
Leonard, 2 Ball & B. 183, vhcre Manners, Ch., 
said this was a very unsatisfactoiy decision, 
and in a book of very doubtful authority. 

2. FranUand v. Lucas (4 Sim. 586). Tbe 
judgment of the Vice-Chancellor in this case 
does not justify tbe statement in the marginal 
note of the leporter. Per Stuart, V.-Oh., in 
CMpmein v. Chapman, 18 W. B. 633, 637 j 9 
L. K., Eq., 276 ; 22 L. T. 145. 

3. As to Fmnlihn v. Thornehmj (1 Vern. 
132), See per Lord Hcnlev in Drury v. Drury, 
% Idon. 68, 

4. Frmiklyn, Exii , Franldyn's SetiUment, 
Be, and Great JVortkem Bailway Aef, Be (1 
Doa.& Sm. 628; 17 L. J., Cb., 166; 12 Jiir. 
642 ; 5 Bail. Ca. 206). (Interim investments.) 
I think this case carries the doctrine to an 
extent not warranted by the modern practice 
of the Oouii, Per Malins, V.-Ch., in Wilkinson, 
Me, 87 L. J., Ch., 384. 

6, Fraser v. Bigait (1 Vounge 854) stated 
to have been overruled. Over Ii Ill's Trust, Be, 
1 Sm. & G, 862 ; 17 Jur. 342; 22 L. J., Ch., 
486; I W. B. 208. 

6, Fmter v. Pigott (1 Vounge 364) is a 
case in which Lord Lyndhurst obviously mis- 
apprehended the interpretation of the will 
then before him> Per Stuart, V.-Ch., in ECoUr. 
J^mdrey, 38 L. L, Gh , 126, 181. 

7. Irmer v. Pigott (1 Youirge 864) in- 
consistent with the other authorities upon 
the subject. Per Stuart, V.-Ch,, in Crook v. 
mu, as L. ff., Ch., 679, 582. 

5. Frmm v. Dowlkhg (20 Beav. 624), is not 
reported on appeal, but it would appear from 
a note of the case in 4 L. B., Sq., 146. n., that the 
decision on that part of the will on which the 
case is reported, is not oveiTuled, I have to 
thank Mr. Turner for giving me a note of the 

, judgment of the lords justices on the appeal 
in Fream v. i?c?rZ'm^,whieh Shows very clearly 


that their lordships proceeded on the ground^ 
of the residue being given, and not on the 
ground that they differed from me on that 
part of the case on which I gave ray judgment, 
as reported by Mr. Beavan. Per Lord Bomilly 
in Madges v. 'Grant, 4 L. R , Eq , 140, 149 ; 36 
L. J., Ch., 935 ; 16 W. R. 607. 

9. Freeman, (Buck 471), said to be 
o\erruled, I G. &"J. 96; 2 Mont. &A 88. n. 

(«) ; 4 Dea. &: Cb. 608 ; 1 Mont. & Ch. 286 ; and 
notes {n) and {d), 

10. Fneman v. Cook (2 Bxch. 664) Dictum 
of Parke, B., as to estoppel in this case, 
approved of in McKenzie v. Bntisk Dinen Co., 

6 L. B., App. Cas., 82 ; 44 L. T. 431 ; 29 W. R. 

477. 

11. Freeman v. Cooke (2 Exch. 664) ap- 
proved in Miles v. McIlwraUh, 8 L. E., 

App. Cas, 120; 52 L. J., P. C., 17; 48 L. T. 

6b0; 31 AV. B. 591. 

12. F'leeman'sMrports. As to these repoits 
see 1 Meriv. 87, 

13. Freemantle v. Bemkes (5 Ves. 79) heard 
only as a sh( rt cause. Per Turner, L J., in 
Montefiore v Gtcedalla, 6 Jur., H. S., 329, 330. 

14. French v. French (6 De G. M. & G. 96. 
Reversing 1 Jur., N. S, 840) commented on 
and doubted in Wakefield v. Qth'bon, 3 Jur., 

H. a, 353 ; 2 Jur., N. S., 169 ; 25 L. J., Ch., 

612. 

15. Freslineyy, Carrick (1 H felST. 668), held, 
on the authoiity of this case, that although the 
possession of the engine was in accordance 
with the lond fide agieement between the 
plaintiff and L., it was in the possession, order, 
and disposition of the bankrupt, with the 
consent of tbe true owner, within the meaning 
of the Bankruptcy A ct of 1849, s. 126. Mornshy 
V. Milhr, 5 Jui , N S., 988; 28 L. J., Exch., 

99 ; 7 W, E. 63 ; 32 L. T. 126 ; 1 M. k Bl. 92. 

S. P. Mmray, Be, Tiekell, E^cp., 9 Ir. Ch. B, 

281. 

16. Friar or Fryer v. Wilkinson is not re- 
ported either in print or in MS. ; tbe case is 
cited fiom the pioceeclings in the cause filed in 
the chancery offices, but it is extremely clifiicult 
to rest safely on a case not reported by any 
competent person, and in which the grounds 
of the decision are to be picked out of the 
facts appearing on the recorded proceedings ; 
while, it the case had been reported, it might 
appear that, in truth, some other matter than 
the reason supposed was the principal cause 
of the dismissal of the bill. If the case had 
been seriously argued it would probably have 
been reported, and being a question of law, it 
would probably have been sent fof the de- 
cision of a court of common law, as was done 
in the case of Bleamire r. Barfaot (6 Taunt. 
604), by Sir William Grant. Per Bomilly, 

M. B., in Knight v. Bowyer, 23 Beav. 627; B 
Jur., N. S., 908, 969. 

17. Frodskam v. Frodsham (16 L. B., Oh.D., 
.317; 43 L. T. 668; 29 W. R. 166) explained 
and commented on in Moate's Trusts, M&f 22 
L. B., Oh. D., 634 ; 31 W. B. 497. 

18. Fry v, Mhle (20 Beav. 698; I Juf., 

H. S., 767 ; 24 L. (3h., 691 . Affirmed 2 Jut., 

K. S., 12B; 26 L. J., Oh., 144; 7 De G. fe 0- 
687) followed in Clarke y. 

266, 

19. Fryer v. Mp*la^d (3 L. B., Ch. D,, fi7^; 

46 L. J., Ch„ 817 ; 36 L. T. 458 ^ 26. W, B. 21 ^ ^ 
approved in Att,*Ge^^ v, BmUny^ 5 L^ % i 
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Ixoh. D., 139 ; 49 L. J., Exoh., 621 ; 42 L. T. 

STS * 2$ w, H. 673. 

1, * Fryer’s heUlemenf^ JR<?(20 L. B.,Eq.,468j 
45 L. J., Oh., 96), not followed in St. Mary% 
Wigton {Tioar'), Fxf., 18 L. E., Oh, B , 646 ; 
45 L. 1l. 134; 29 W. E. 883 ; and Kirlsmeaton 
(Meet&r% Jfej?., 20 L E., Oh. B,, 203. 

2. Fullertm t. Martin (1 Br. & Sm. 31) 
followed in Fdmunds v. Wmg7i, 2 N. E, 408. 

S. Furher v. Finlayson (24 W. E. 370). 
This case is opposed to the current of 
authority. Per Hellish, L. J., in Fletcher, Bxj)., 
Menley,Me, 5 L. E,, Oh. B , 809, 813 : 46 L. J., 
Bky., 93 ; 37 L. T. 758 ; 25 W. E. 573. 

4. Fmtado v. Furtado (6 Jur. 227). As to 
the necessity that an infant must he repre- 
sented hy a next friend on every application 
by an infant, explained in Cox v. Wright, 9 
te., H. S., 981 ; 2 N. E. 436. 

5. Fumell v. Fowding (14 L. E., Eq , 421 ; 
41 li. J., Oh., 716 ; 27 L. T. 406; 20 W. E. 


881) not followed by the Master of the Eolls 
^ Mi ^ ^ 


in MimeraU r. CJmjman, I L, E., Oh. B , 
563 ; 45 B. J., Oh., 23 ; 33 L. T. 587 ; 24 
W, B. 130, 


6. Cdbriel v. Sturges (5 Hare 97), I cannot 
take this case as an authority ; there it was 
merely a matter of arranp^emcnt. Per Kin- 
dersley, T.-Ch., in Fell v. JVbfm, 12 Our., K. S., 
780. 

7. Me (1 Macn, k G. 541), discussed 
in King v. Imcas, 23 L. E,, Ch, B , 712 ; 49 
B. T. 216 ; 31 W. E. 904 ; 63 B. J., Oh., 64. 

8. Gaitshell, /%; (1 Pb. 676 ; 14 B J , N. R., 
Ch,, 460; 9 Jur. 909), in which it was held 
that applications for the taxation of bills, in 
the second class of cases pro\ ided fur by the 
37th section of the statute, do not reqmie 
notice, approved in Ptndir,l}c, 2 Ph. 69; 16 
B. J., K. B,, Ch., 25; 10 Jui, 891 Affirming 
8 Beav. 299 ; 14 L. J., H. S., Ch., 277 ; 9 Jur. 
339. 

9. Bale v. Femief (2 Ambl. 681). The 
report of this ease corrected by the Court in 
mde V. Foohs, 3 Be 0. & J. 275. 

10. &aU V. Cale (21 Beav. 349) observed 
upon in Mahe v. JBM^e, 15 B. E., Ch. B„ 481 ; 
49 B. J., Ch., 393 ; 42 L. T. 724 ; 28 W. E. 647. 

11. Callagher v, Jlumjglirey (dictum) (10 
W. K. 664) not followed m Murley v. Crave, 
46 J. P. 360. 

12. Calliers v. Moss (9 B. & 0. 762) must 
be treated as Overruled by subsequent de- 
cisions. Knight v. MoUmon, 2 Kay & J. 563, 

13. Balloway v. Lmidon (Mayor) (1 B. E., 
H, B., 34 ; 14 B, T. 865) distinguished in Gard 
T. Berners ConmissionerSi 49 B, T, 325. 

14. Garde v. Ga/rde (4 B. E., N. S., 115) 
followed in Goggin v, Fownbig, 13 Ir. Eq. E. 60. 

15. Ga/tdiner y, Gardiner (12 Ir. Ch., B. B., 
565) foEowed in Zee v. Matthems, 6 B. B., Ir,, 
530. 

_ M, fiardner v, Karhf (18 Jur., 508; 2 
W. E. 407 ; 23 B. N. S., 128) observed upon 
in mmrn V. Jbdrdl, 18 B. E„ Oh. B., 564; 49 
'‘t I % m ; 28 W. E. 224. 


on in Strichland v. Symons, 26 B. B., Ch. B., 


245 ; 53 L. J., Ch., 682 ; 31 B. T. 406a 32 
W. E. 889. 

19. Garrard, Fxp., Lower, Be (5 L, E., Ch. 
B., 61; 25W, B. 364; 37 B. T, K. S, 42), 
distinguished in Cochra^ie, Exy., Se^idell, Be, 9 
B. B., Ch. B., 698; 38 B. T,, N. S., 820; 26 
W. B. 818. 

20. Garrard v. Lauderdale {Lord) (3 Sim. 

1. S. C. on appeal 2 Buss. & M, 451), That 
case has been questioned by Lord St, Leonards 
upon the facts in Swmio7idsy. Palley (2 J. & B. 
489) ; but in point of piinoiple ^nd law, I 
apprehend there is no doubt that if the matter 
is a simple transaction between assignee and 
assignor, that the assignee is to take the 
property, no creditor can take advantage of 
that, except by communication made to him 
of the nature and effect of that deed. Per 
Lord Hatheiley, C., in Glegg v. Bees, 41 B. J., 
Ch., 243. 244, 245 ; 7 B. E., Ch., 71, 74 ; 20 
W. E. 198 ; 25 L. T. 612. 

21. Garrard v. Lauderdale (Lord) (2 Euss. 
& M. 451. Affirming 3 Sim. 1) observed 
upon in Simmonds v. Paths, 2 J, & B. 489 ; 
8 Ir, Eq. B. 335. 

22. Garth v. Ersfield (Sir J. Bridgman’s 
Eepurfcs, 22), I am bound to say that I do 
not at all feel confident that the case in 
Biidgman would be so decided at the present 
day. Per Oranwortb, 0., in Bearan v. Oxford 
(Earl), 6 Be, G. M. & G. 507, 519, 520. 

23. Gartlmaite v, lidbinson (2 Sim. 43). 
With regaid to the case of GaHlmaite v. 
Bohinson, decided by V.-Ch. ShadwelL I 
must confess I should not have decided that 
case in the same way that he did. It was 
decided as a pure and simple question of the 
construction of a wull. The will theie reads 
diffeient fioin the will now before me, and no 
gcneial rule of law wms laid down. I must 
say the Vice-Clianc'cllor came to the conclusion 
he did for reasons wdiich I am unable to 
appreciate. It cannot ho expected that the 
minds of any two judges will always adopt 
the same \iew of the constiuction of particular 
words used by a testator, and, therefore, a 
decision on the meie moaning of such words 
is of little value. Woids which stiike one 
mind as of great imx->ortance, do not stiike 
another mind in the same way, and possibly 
the Vice-Chancellor attached greater weight 
to particular wmrds than I should have done. 
In that case the power was to appoint among 
the testator’s present or future grandchildren, 
or their respective issue, and the Vice-Chan- 
cellor held that the power had been badly 
executed on account of the exclusion of the 
children of a deceased grandchffd, who were 
living at the donee’s death. I should be 
entirely unable, on that will, to arrive at that 
conclusion, and if I had to construe the same 
words, I should feel myself at liberty, according 
to the rule laid down by the House of Lords 
in Jenkins v. JSnglm (8 H. B. Ca, 571), that 
one judge is not bound to follow the decisions 
of another on questions of mere verbal inter- 
pretation, to decline following that decision* 
Per Jessel, M. E., Yeah, Be, 4 B. B., Ch. B„ 61, 
68 ; 46 L. J., Ch., 799 ; 36 B. T. 634, 

24. Gaskdl v, Gaskell (2 X, 
explained in Yamdenherg v. Palmer, 4 

^ ~'...,ido.hS 
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Wortliitmpto% Baventnfy Lemmgto'ti^ War^ 
wich Mailway Co, (1 De Gr. M. & G. 347 ; 21 

li. J., N. S., CK, 284 ; 16 Jur, 185. AffirmiBg 
16 Jur. 34) observed on in Cfreefiwood’s ease, 3 
De G. M. & G. 459 ; 18 Jnr. 387 ; 23 L. J., Cb., 
966. 

1. Qedge, Exp. (3 Ves. 349), overrnled. See 
note in 1 Tes. J. iSSt 

2. Ceils v. Ceils (1 Macq. H. L. Ca. 255) 
fallowed in Harvey v. Farnie, 8 L. E., App. Gas., 
43; 52 L. J., P., 33 ; 48 L. T. 273; 31 W. E. 
433. Affirming 6 L. B., P. D., 35 ; 60 L. J., P., 
17 ; 43 L. OT 737 ; 29 W. K. 409. 

3. Cenery v. Fitzgerald (Jac. 468) followed 
in JDimhle, Me, W^U^a7ns v. Ihirrell, 23 L. E., 
Ob. D , 360 ; 52 L. J , Cb., 631 ; 48 L. T. 661 ; 
31 W. E. 605. 

4. German Mining Co,, Me (4 De G. M. & G. 
19), observed upon in Cailiolle PuUhhmg and 
JBooliselling Co,, Me (No. 1), 3 N. E. 551. But ^ 
see S. G. 3 N. E. 655. 

5. G%bhs v. Glamis (11 Sim. 584) observed 
npon in Simmonds v. Malles, 2 J. & L. 489 ; 

8 Ir. Bq. E. 335. 

6. Gihhs V, Mumsay (2 Ves. & B. 294) 
observed npon in JBuokle v. Bristow, 10 Jnr., 
N. S., 1095, and in Bllis v. Selhy, 1 Myl. & Or. 
286. 

7. Gilson V. Fisher (5 L. E., Eq , 1 ; 37 L. J., 
Ob., 67 ; 16 W. E. 115) doubted in MarJier v. 
limde7\Wihon, Me, 24 D. E., Cb. D., 664; 53 
L. J., Ob., 130. 

8. Gilson V. Matter so7h (1 Atk 12) is said 
by Lord Eo'^slyn to be a totally false report. 
Harrington v. Wheeler, 4 Ves. 690. 

9. Gifford, Ex^, (6 Ves. 805), not followed 
in Evans v. Bremridge, 2 Kay & J. 174 ; 2 Jnr., 
N. S., 134; 25 L. J„ Cb., 102; 4 W. B. 161. 
And see 4 W. K. 350 ; 25 L. J., Cb., 334 ; 2 Jnr., 
N. S., 311. 

10. Gifford V. Hart (1 Sob. & lef. 386) not 
to be extended further, Eansdowne v. Beau- 
man, 1 Moll, 89. 

11. Gillert onUses, Ibe proposition 2 ests very 
much on Chief Baron Gilbert’s solo auihoiity ; 

I do not place much reliance on that, for it is 
known that the book was a posthumous work, 
and not presented in the toim in which be 
intended it to be made public, and it is possible 
be might have made considerable alterations 
if published in bis lifetime ; and it bears 
maiks, particularly in the latter part of it, of 
being incomplete. Per Eomiily, M. E„ in 
Barrow v. WadUn, 27 L. J., Cb., 134. 

12. Gillert v. Eetois (1 Be G. J. &: S. 38 ; 11 
W. E. 223 ; 32 L. J., Cb., 347 ; 9 L. T„ N. S., 
541), In regard to the application of au- 
thorities to ascertain the meaning of the word 
** sole ’’ in a gift to a female, there is a marked 
distinction between a gift to an unmanied 
woman and one to a married woman, or in 
contemplation of marriage. Sir Edward Wil- 
liams, ib his book on Executors, last edition, 
p. 668, states fnEy and accurately the doctrine 
pb the subject, that, to exclude marital right, 
it must be done in express terms. The dictum 
of Lord Westbbry in Gillert v. Eewis is 
recognised by Wood, V.-Cb., and Kindetsley, 
V.-Ch., and followed by the latter in Zmis v. 
Matthews, 2 L. B., Eq., 177; 14 W. B. 682. 
Per Blackburne in Massey v. Hayes, 15 W* E. 

I ^ 6, 37B 

The case of Gilbert v. Lewis has been 
<jaHlled at, but the dictum of Lord Westbury 


Ifllit'M 


has lost nothing in point of reason. The word 
“sole” is a shifting and varying term, taking 
sense and colour from the relation in which it 
is used. In relation to marriage it means 
separate ; in relation to pi*operty, several ; 
and is used both as to males and females in 
wills in the sense of own, i,e., her use, and 
nobody’s else. The intention to exclude the 
maiital right must be expressed beyond doubt. 
In Green v, Marsden (1 Brew. 647 ; 1 W. E. 
611) sole use and benefit was decided i 20 t to 
mean separate, but belonging to no other 
peison. The word “ sole ” is midway between 
separate and own, and must be conti'olled by 
the context. The dictum of Lord Westbury 
is a landmark in the quicksands of confiding 
decisions. Though the interposition of trustees 
sometimes has been held to show that it was 
intended to give separate estate, the mind of 
the Court must be clearly satisfied that that 
was the single purpose of the interposition. 
Per Christian, J. II, 

13. GiTbert v. Lewis (1 Be G. J. & S. 38) 
distinguished in Tarsey, Me, 1 L. E., Eq., 561 ; 
12 Jur., N. S., 370; 35 L. J., Cb., 452; 14 W. E. 
474; 14L.T.,N. S., 15. 

14. Gilbertson v. Micliards (4 H. & N. 277, 
297). The dictum in this case dissented from 
in London South-Western Mailway Co, v, 
Gomm, 20 L. E., Ch. B., 562; 51 L. J., Cb., 
530; 46 L. T. 449; 30W.E. 620. Eeveising 
45 L. T. 605. 

15. Gilley, Exp , Medell, Me (8 L. E., Cb. 
B., 248: 47 L. 3., Bky., 49; 26 W. E. 768), 
followed in Quilter, Exp,, Barnes, Me, 30 
W. E. 739. 

16. Gillr, Culitt (3 B, & 0. 466) observed 
on, and declared to be no longer law in Cutler, 
Me, 14 Beav. 220; 16 Jur. 911 ; 20 L. J., Ob., 
504. 

17. Gill V, Shelley (2 Buss. & M, 336), 
I wish to make this observation on Gill v. 
Shelley, which I have looked at carefully. The 
Master of the Bolls evidently took a great deal 
of interest in the matter before him, and 
I wanted to observe that Mr. Jarman, in bis 
book, seems to have fallen into an error. 
I have not got the last edition of his book, 
and it may be dffieient in that, but I do not 
understand on what authority the following 
remark rests. At p. 187 of the 2nd voL 
(2nd edit.) he makes this remark on Gill 
V. Shelley : “ Sir John Leach, M. E., said that 
if Swaine v. Kennerley (1 Ves. & B. 469) and 
Hart v. Burr and (3 Anst. 684) had not been 
distinguishable from the case before him (that 
is, Gill V. Shell&y), he should have felt no 
hesitation in overruling them, and decreed 
that the illegitimate child was entitled to 
share in the residue.” I do not know what 
the authority for that is. There is no such 
statement in the report, which I have gone 
through as carefully as possible. The ob- 
servation throws a considerable amount of 
doubt upon the matter, to persons who do not 
look into the cases. The cases of Smad>m v. 
Ejsmmley and Mmt v, Bwand both appear 
to me to be remarkably good law. !lh 0 
decision of Swaine y. ffewmrtey is by Lord 
Bldon, and that of Hmi v, Burmi is ia 
B Anst. 684, and is, I think, the decision 
of Chief Baron Macdonald. 1 only wish to 
state that I do not know that there Is anything 
to throw a doubt on these cases. Per Loot 
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Bomilly, M. B., in Adneij v. 6h'eatrex, 38 L. J., 
Ob., 414, 416 j 20 B. T., H. S., 647, 648. 

1. V. Alemnder ^(3 Buss. 130). 

!llie rale applied in this case is not applicable 
•where the estate has not been administered 
by the Court. Davus 7. Nioliolson^ S Be O. & J. ■ 
693 ; 6 Jnr., N. S., 49 ; 27 L. J., Ch,, 719. ^ 

2. Qihim V. Jffoare (1 Salk. 275) is 
differently xepoited by the name of Molmm 
y. Mmn, in 3 Salk. 152, and therefore it 
is impossible to treat it as an authority. 
LiM§fOTdy* S&hn6Sy 3 Kay & J. 220, 227 j 3 Jur , 

K. S., 859. 

3. Qinesi v. Cooper (in part) (14 L. K , 
Ch. B., 596 ; 49 L. J , Ch., 601 ; 42 L. T. 751) 
not followed in Leggoti y. Barren, 15 L. R , 
Ch. D., 306; 51 L. J., Ch., 90; 43 L. T. 641; 

28 W. B. 962. 

4. Girling r. Zmther (2 Ch. B. 136) “is 
exceedingly loosely reported ; and if it means 
that which Mr, Walker contends it means, as 
very likely it does, all I can say is that it is 
inconsistent with what has been taken to 
be the state of the law in the subsequent 
ca^es.’' Fer Granwortb, 0. Beamn y. OiX^forA 
(Marl), 6 Be C. M. & 0. 507, 620. 

5. Gkhorn& v* Mkhome (2 L. R., App. Gas., 
300) distinguished in Weater, Be, 21 B. B., 
Ch* B„ 615 ; 48 L, T. 93; 31 W B, 224. 

^ 6* Gleg0, Afejp. (19 B. R., Oh. B., 7), ex- 
plaln-ed in Alim, Mm,, Fmsell, Be, 20 B. B., 
Oh, B., 346 ; 51 B. J., Oh., 724 ; 47 B. 65 ; 
30 W. B. 601. ... 

7. GlUsen y. Ogdm cited and commented 
on in Trn^ v. Peachg, 2 Atk, 254. 

8. Glomp V. Heston Local Board (13 B. R., 
Ch. B., 102; 49 B. J., Cb., 89; iO L. T. 736) 
distinguislied in Charles v. Finehleij Local 
Board, 23 L. R., Ch. B., 767 ; 52 L. J., Oh , 554 ; 
48L.T. 609; 31 W. R 717. 

9. Glossop Y. Heston Local Board (12 B. R., 
Ch. B., 102 ; 49 B. J„ Ob., 89 ; 40 L. T. 736 ; 
28 W. R. Ill) followed in AU.-Gen v. BorUng 
(Gua/rdiaM), 20 B. R., Cb. B., 596 ; 61 B. J., 
Ch., 586 ; 46 B, T, 573 ; 30 W. R. 579. 

10. Godfrey t. Bath (6 Yes. 43). That 
case was *in my opinion, in the opinion of 
Sir Thomas Blumer, and I should have said 
In 4he opinion of almost every lawyer, well 
decided; but unfortunately, in the report 
(6 Yes, 43) of what was said by Bord Alvaniey 
on that occasion, his language is certainly too 
unqualified. Upon that want of strictly accu- 
rate language Mr. Jarman, in his very valuable 
treatise, has founded some criticisms upon the 
judgment in that case which seems to me far 
less happily made than most of Mr Jarman’s 
observations on the cases which he has 
collected (2 Jarm. Wils, 136-140, last edit.). 
Mr. Jarman^s work is one of great value. It 
bw Ml owed what was begun by Mr Roper, 

. h^giin by Mr. Bowell, improved by Mr. White, 
and by Mr, Jarman himself brought to a sur- 


surprising there should be so few; that is 
to say, whoever attempts to deduce certain 
artificial rules of construction from what has 
been delivered by various judges, upon the 
consideration of various cases, is very apt to 
make a mistake. I do not think Mr. Jarman 
has gone very far wrong, and I think he has 
done very good service, even in this part of his 
w^ork vrhioh has been considered during this 
argument, very good service indeed, because^ 
although he has done some injustice to Bord. 
Alvaniey, I think he has directed attention 
to niceties and distinctions which of great 
importance to consider. . . . Sir T. Plumer, in 
Hufolieson v. Jozies (2 Madd, 130), completely 
explains the principle of the decision in God- 
frey V. Bavis, for he says, “ It was decided 
upon the principle of the period being dis- 
tinctly fixed wbe'ii the distribution was to take 
place. The children born after that period 
were not entitled. That was the principle 
of the decision in Godfrey v. Bam"' Per 
Stuart, Y.-Ch., in Condwitt v. Some, 4 Jur., 

K. S., 502, 504. 

11. Godfrey v. Harlen (13 B, B., Oh. B., 
216 ; 49 B. J., Ch., 3 ; 28 W. B- 73) explained 
and not followed in Bihe v. Fitcgihlon, 17 

L. B., Ch. B., 454 ; 50 B. J., Ch., 394; 44 B. T. 
563; 29 W. B. 551. 

12. Golding, Mosp,, Mnfglit, Be (13 B. E.> 
Ch. B„ 628; 42 B. T. 370; 28 W. B. 451), 
approved and followed in Falh, Mpp,, Kiell, 
Be, 14 B. B., Oh. B., 446; 43 B. T. 780; 28 
W. B. 785. Affirmed sub mPt. Hemp v. F^alb, 

7 B. B., App. Cas., 573 ; 52 B. J., Oh., 167 ; 47 
L T.454; 31 W. B. 125. 

13. Gofdsmid, Mxp, (1 Be 0. & J. 367 ; 25 
B J., Bky., 25) had been relied on by the 
appellants, but I do not think that case in 
point ; and even if it were in point, so far 
as it wont, it was of but little authority, 
considering that the Court was divided^ in 
opinion, and that an appeal was now pending 
in the House of Lords. Per Turner, B. J., 
in Thornton, Exp,, 6 Jur., K. S., 211, 214; 28 
L. J., Bky., 7. 

14 Goldsmld v. Stonehewer (9 Hare (App.) 
xxx\uii. ; 1 W. R. 91) distinguished in Mills v. 
Jenmnrfs, 13 B. R., Ch. B., 639 ; 49 B. J., Oh., 
209 ; 42 L. T. 169 ; 28 W. B. 519. 

15. Goodall V. Gawthorm (2 Sm. & Biff. 
375), which decided that a posthumous heir 
was entitled to the rents of a descended estate, 
not followed by Wood, Y.-Ch., in Miekards v. 
B>iehards, Johns. 754; 6 Jur,, N. S., 1145. 

16. Goodall V. Little (1 Sim , H. S., 155 ; 20 
B. J„ H. S , Ch„ 132 ; 15 Jur, 309) approved in 
Glyn V. Caulfeild, 3 Maon. & 0. 463 ; 15 Jur. 
807. 

17. Goodman v. Goodman (3 Giff. 648; 6 
B. T- 641) considered iuGoodmards Trusts, BiO, 
14 L. R, Ch. B., 619; 49 L. J., Oh., 805; 43 
B. T. 14; 28 W. B. 902. Bever&ed 17 B. B., 
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Mun-ton, Me (.'!9 L. J., Ch., 7G4), and such 

costi are payable out of income. 

1. Gordon, Me (6 h. B., Bq , 335), disap- 
proved of and overruled in Mmns^ Me^ 26 li. T., 

H. S., 816; 20 W. B. 696; 7 L. K., Ch., 609; 

41 li. J., Ch., 512, 

2. 0OT(lo% V. &ordo7i (3 Swan. 400)* QucBret 
whether Lmd Eldon meant what is there as- 
cribed to him as to directing issue in. Malone v, 
Malone, 8 Cl. k F. 179 ; West, 637 ; 6 Jur. 177. 

*3, Gordon v. Graham (7 ’7in. Ah. 52, 
Creditors, E. pi. 3 ; 2 Eq. Ah. 598, pi. 16). 

“ The authofity of that case has always been 
considered extremely questionable.” Per 
Chelmsford, 0., in Sham v, Neale, 6 H. L. 
Oa. 608 ; 4 Jur,, N. S., 695, 698 ; 27 L. J , Ch., 
444, 447, and by the Master of the Bolls S. C. 

20 Beav. 157. 

4. Gordon v. Graham {% Eq. Cas. Ahr. 598, 
pi. 16; 7 Yin. Ahr, 52, Creditor, E., pi. 3), 
inaccurately reported and the doctrine laid 
down therein overruled in Molt v. IlopJdnson, 
a De a. & J. 177 ; 4 Jur., N. S , 1119 ; 28 L. J., 
0h„ 41 ; 7 W* B. 27 ; and Mophlnson v. Molt, 9 
H. L. Oa. 514 ; 34 L. J., Oh., 468 ; 7 Jur., PT. S., 
1209; 5 L. T.,N, S., 90. 

5. GoffUei V. Cramh (4 De G. M. & G. 

440; 1 Eq. Bep. 341). See Courtenmj v. 
m%(M. 6 Jur, hr. S., 1283; 9 Giff. 337; 30 
E. J., Ch., 131 ; 9 W. B. 153 ; 8 E. T., N. S., 
433. ^ 

6. Gondp v. Mimcomle (1 Exch. 430) dis- 
cussed in Anglo-French Oo-operati re Society, Me, 
14 E. E., Ch. D„ 533 ; 49 E. J., Ch., 3S8 ; 28 
W. B. 5f 0. 

7. Gongh v. Haymard (8 Bulstrode 121). 
It is laid down in Jarman’s Conveyancing, vol. 

2, p. 12, that an annuity charged upon a term 
of years, where there aie no words of limita- | 
tion, is an annuity co-extensive with the 
duration of the term; and a distinction is 
drawn between an annuity granted expressly 
for the life of A. B. and an annuity granted to 
A. B, wl ere there are no words defining his 
estate. B'or that proposition certain passages 
are referred to from 1 Bolle’s Abridgment, 
831, ph 6, and 10 Yiner’s Abridgment, 219, pi. 
5. On looking, however, to^ the passages 
referred to from 1 Viner’s Abiidgment to see 
on what authority the propo^^ition is based, I 
find cited as the authority the case of Gongli 
V, Jlaymard, of which theie are seveial 
reports. In 8 Bnlstrode's Eeports, part 3, at 
page 121 et there is a very full and very 
accurate report, giving a nairative of the dis- 
cussion that took place on the case. ... I 
find, also, in Sheppard’s Touchstone (Mr. 
Preston’s edition), at page 448, the piinciple 
laid down in the same way as in Jarman’s 
Oonveyaneing, vis , that an annuity chaiged 
upena term of years, without any words of 
limitation, is cO-extensive with the term : and 
the case of Brnyh v, Baywmd is again cited 
as the authority. But I find that in the 
Touchstohe this is put with a query; “sed 
qu»re,” says Sheppard, ** for the judges were 
divided on this point ; ” and I find also a note 
hy Mr* Preston, expressing his own opinion 
thatuppn the second question that arose in 

i tfiat case Eord Coke was wrong and the other 
I judges were right, hut expressing no opinion 
II I f fen the ahstoactque^tiOn whether an annuity 
liiU: iffiwied upon a terra of years sirhpiiciter, with- 
feds bf limitation, fe or was not 


to continue for the entire duration of the term. 

I confess that, if that abstiact question were 
presented to me to decide, I should incline to 
the opinion that the annuity was not to con- 
tinue during the entire term, notwithstanding 
the dictum of Lord Coke to the contrary, hut 
that it was an annuity determinable by the 
death of the oiiginal grantee of the annuity, 
according to the opinion of the other judges. 
Per Flanagan, J., Gillman, Me, 10 Ir. E., Eq., 

92 95 96. 

8. Gould V. Gould (2 Jur , N. S., 484) ^not 
followed in Wood v. Wood hy Eord Bomilly, 

23 L. T., N. S., 295; 10 L. B., Eq, 220; 18 
W. B. 819; 39 E. J., Ch., 790. 

9. Governs ease, Coal Fconomwing Gas Co,, 
Me (1 E. R., Ch. D., 182 ; 45 L. J , Oh., 83 ; 33 
L. T. 619 ; 24 ^Y. B. 125), observed upon in 
Sullivan v. Mitcalf, 5 L. B., C. P. E., 455 ; 

49 L. J , 0. P., 815.‘ 

10. Goman y. Mroughfon (19 E. E., Eq., 77 ; 

31 L. T., N, S , 533). Semble, the rule laid 
down in this case is merely that lapse of 
the residue does not exonerate it from the 
expenses of administration. Jones, Me, Jones v. 
Caless, 10 E. R., Ch. D., 40; 27 W. B. 108; 39 
L. T. 287. 

11. Gonlmd v. Be Faria (17 Yes. 20). The 
rule laid down in this case, as explained in 
Ilcaden v. Mosher (1 M‘Clel. & Y. 89), and 
Motts V. Curtis (1 Younge 543), imposing upon 
the purchaser of an expectancy the burden of 
proving that he gave the proper value, does 
not import that the value is to he calculated 
according to the tables, hut that it must be 
the fair market value, with releienoe^to the 
circumstances of the case. So explained in 
Aldhorough (Marl) v. Tyre,'WeEX 221; 701&F. 
486 

12. Grabomshh Me (37 E. J , Oh., 926 ; 6 E. B., 
Eq., 12), as to the appoitionment of interest 
between tenant for life and I'emainderman. 
There must have been some slip In this Case, 
and it wa« not followed in Cose v. 38 E. J., 
Ch , 569 , 8 L. B., Eq , 343. 

13. Grace v. Nenman (19 E. R., Eq., 623 ; 
44 E. J., Ch., 298 ; 23 W. B. 517) followed in 
MafiU V, Junior Army and Navy Stores, 21 
E B , Oh B , 369 ; 52 E. J., Ch , 67 ; 47 E* T* 
589 ; 31 W. B. 70. 

14. Graffiey v. JRumpage (1 Beav, 46; B 
E. J., Ch., 98) observed upon in Wilton t, 
Colvin, 25 E. J., Ch„ 850; 3 Brew. 617, 624; 2 
Jur., N. S . 867 ; 4 W, B. 759, 

16. Grrffinj v. JIumpage (1 Beav. 46) not 
approved oi by Enight Bruce, Y,-0h., in Some 
Y, Hornby, 2 Y* & C. G. 0. 129, or hy Kinders- 
ley, Y.-Ch., in Areher v. Kelly, 6 Jiir , RT B., 814. 

16. Gmfftmj v. Humpage (1 Beav. 6 ; 8 E* J., 
Ch., 98) followed. The criticisms made on 
this case ate not, in my opinion, well founded, 
and I do not feel myself justified, on such 
grounds, in shaking the authority of that case> 
which, in my opinion, is in acoordtoce with 
the laws of this court. Per Stuart,, T.tCh., 
Hughes, Me, 4 Giff. 432, 436. 

17. Graham, Mnep, <5 Be G. M. ^ G* 356). 
In that case the Eords Justices asked If Ibete^ 
was any authority to show that khqv ledge 
acquired subsequently to the engagement 
Would fix upon the creditors the 0b|g|tioh of 
seeing to the iutetests of the sprety; andi 
cpunsel citing none, it seems to have h^eph^hl 

: that ip that oasethedifoh^'^rge did no|dip^ place.. 
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3ufc Oalmtey r, Paskeller (10 Bligla 548 ; 4 Cl. 
& F. 207) is a precise and direct authority 
upon the point, and being in the House of 
Lords, is of course abo've that of this court or 
that of the Lords Justices. Per Loid Hather- 
ley, C., in Oriental Fimncial Corporation v. 
OverenSy Gurney 4’ 6h.,7L. R.,Ch., 142, 152 ; 
41 L. J., Oh., 332; 25 L. T. 813 ; 20 W. B. 
253. 

1. A bill of sale to secure an existing debt 
and a present advance, which assigns the 
whole of the grantor’s property, including 
tliat which he may purchase by means of the 
advance, is not necessarily void as an act of 
bankruptcy. Graham v. Chapman (12 C. B. 
85) on this point oveiruled. Maurwell, Bxp , 
Heniingrray^ Me, 23 L. B , Ch. D , 626 ; 52 L. J., 
Ch., 737 ; 48 L. T. 742 ; 31 W. B. 73 1. 

2. Grainye v, Warner (13 W. B. 833) 
inconsistent with Bartlett v. Bartlett (1 DeG. 

J. 127; 26 L. J., Ob., 577), and with the 
current of modern practice. Per Malms, V.-Ch., 
in Stuart v. Coeherell, 39 L. J., Ch., 127, 128. 

3. Grant v. Grant (5 L, B., 0. P., 727 ; 18 
W. E. 951 ; 39 L. J., C. P., 272 ; 22 L. T., 
N, S., 233), The only difficulty in the case 
arises from the decision of the Exchequer 
Cbe^mber in Grant y. Grant, But that case 
only deckled that the primary meaning of the 
word “ nephew ” included not only the child 
•ot the testator’s own brother, but also the 
child of his wife’s brother. That is a question 
not of law, bxit of the English dictionary, and 
according to my view of the English language, 
the ordinary meaning of the words ^‘nephi‘ws 
,and nieces” is a man’s own nephews and 
nieces, that is, by consanguinity and not 
affinity; and theiofoio I .am of opinion (as I 
mu&t decide between the Judgments of the 
tw'o courts) that th(‘ decision oi the Couit of 
Appeal in Chance ly {Bhmer, Be, 6 L. R,, 
Oh., 351 ; 19 W. R. 6C6 , 42 L. J., Ch., 24 ; 
25 L, T. 181 ; and Sherraif v. Jfoanffard, S 
h, B., Ob., 928 , 42 L. J., Ch., 688 ; 29 L. T. 
284 ; 21 W, Ih 818) Is to he prefeired. That 
being my vlev\, as it was the view of Wood, 
V.-Ch., in Smith v. Biilard (3 Kay & J. 252), 
I hold that tlie nexihews and nieces of the 
testatrix by blood are the only peisons entitled 
to take. Per birCeorge Jessel, ISf B., in 

V. Weth, 18 L. li, Eq., 501, 506; 22 W. B, 
893; 43 L. J., Ch., 681 ; 31 L. T. 16. 

1 Grant v. Grant (5 L. R., C. 180, 727) 
dissented fiom in Foster, Me, ^lerrill v. i/b? ton, 

17 L. R., Oh, T), 382 : 50 L. J., Oh., 239 ; 43 
3.. T. 750 ; 29 W. R. 394. 

6. Grant v. Grant (22 L. T., K, S., 233 : 

18 W. B. 576 ; 5 L. B., C. P., 727 ; 39 L. J., 

-0. 272) discussed in Farlter, Me, BentJmm 

T. WUmn, 17 U B., Ch. B., 262 ; 50 L. J., Gb., 
639 ; 44 L. T. 885 ; 29 W. B. 855. 

6. Gray v. Zenis (8 L. K., Eq., 526; 17 

W. B. 431). There the committee of the Stock 
E|:<ihange had, upon the faith of the statement 
male to them as to Laffitte k Co.’s balance, 

gted the settling day. This fact is not 
3tly stated ii:i the report of Gray v. Zmis, 
5 Law Eeporta, thongh it might be in- 
I that report that it was so. In the 
* ly Repoiter (17 W. B. 483) 
.Jy stated, Pe:p Bjramwell, 
'AumHed^. Teleyraph m* t. 


7. Graydon v. Hichs (2 Atk. 16). I think 
there must be something omitted in the report 
of this case befoie Lord Hardwicke. It is one 
on which the Court could not act without 
further inquiry. Per Wood, V.-Ch., in Mmens 
V. Addison, 4 Jur , N. S , 1034. 

8. Great Australimi Gold Mining Co. v. 
3rartin (5 L. B , Ch. D,, 1 ; 46 L. J., Ch., 289 ; 
35 L. T. 874 ; 25 W. B. 246) not followed in 
Fowler v. Barstom, 20 L. B., Ch. D., 240 ; Si 
L. J., Cb., 103 ; 45 L. T. 603 ; 30 W. B. 112 

9. Created v. Created (26 #Bcav. 621) 
questioned. If it were necessary for us to 
deal with this case, I should be slow to 
express my assent to it. Per James, L J., in 
Shaw V. Jones-Ford, 6 L. E., Ch. D., 1, 15 ; 37 
L. T. 233; 25 W. K. 815. 

10. Great Wester^i Mailway of Canada v. 
Braid (1 Moo. P. C., K. S., 101 ; 8 L. T., N. S., 
31). That an accident may be of such a 
nature that negligence may be presumed fiom 
the mere fact of the accident. That case 1 as 
beeu much doubted on that very point, and 
Eile, 0, J , protested against it, per Willes, J., 
in Czech v. General Steam Navigation Co., 17 
L. T., K. B., 246, 247. 

11. Great Western Mailway Co. v. Water* 
ford and Limerieh Maihvay Co, (17 L. B., 
Ch. B., 493) explained in Stmmard v. St. Giles 
iCamherwell), 20 L. E, Ch. B., 190; 61 L. J., 
Ch., 629 ; 46 L. T. 243 ; 30 W. B. 693. 

12. Greedy v. Zavenier (11 Beav. 417) over- 
ruled by Coates v. Coates (12 W. B. 634; 33 
Beav. 249 ; 3 N. B. 355). (Costs of mquiiies 
as to incumbrances) : see per Hall, V.-Oh., in 
Gee Y. Mahood, 23 W. B. 71. 

13. Green v. Britten (42 L. J., Oh., 187 ; 27 
L. T. 811) followed in Guthrie v. Walrond, 
22 L. R., Ch D., 573; 52 L. J., Ch, 165; 47 
L. T 614 ; 31 W. R. 285. 

14 Gnen v. Zorn (4 W. E. 669; 22 Beav. 
625) distingiikhed in Xdams and Kensinytoii 
Vestry. Me, 27 L. B., Ch. B., 394 ; 51 L. T. 382 ; 
32 W. B. 883. 

15. Gretmuqh v. Gashell (1 Myl. k K 98) 
not followed by Bomill}, M. B., in Ford v. 
Teiinant, 9 Jur., K. S., 292. 

16. Greoiway, Fxp , Adams, Me (16 L, B., 
Eq., 619 ; 42 L. J., Bky., 110 ; 29 L. T. 75 ; 21 
VC B, 866), contrary to Mohnes v. Tietton, 5 
El & Bl. 65; 1 Jur.,N. S.,975; 24 L. J., Q B., 
346, and disapproved of in Joselyne, Fxp., 
Watt, Me, 8 L. R , Oh. D., 327; 47 L. J., Bky., 
91 ; 38 L, T. 661 ; 26 W. R. 645. 

17. Gre(nwdl v. Greenwell (5 Yes. 194), 
The extension of rule as to giving interest by 
way of maintenance disapproved. See this 
case id. 199, a. n. (50). 

18. Greenwood v. Itoherts (15 Beav. 92) not 
follow^ed in Wilson v. Wiho7i, 4 Jur,, H, S., 
1076. 

19. Greenwood v. Taylor (1 Russ, k M. 185) 
questioned in Mason v. Boyg, 2 Myl. k C, 443 : 
1 Jur. 330. 

20. Greenwood v. Taylor (1 Russ, k M. 185). 
The prmoiple laid down in Gremwpod v. 
Taylor has always seemed to me consistent 
with Justice and good sense, and I should be 
very glad if Mr. Be Gex’s argument was correct 
when he contended that that case, tho 
questioned, had never been overruled; 
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of bankrtiptcy must be applied to the winding 
lip oi companies, and not the rules adopted by 
a court of equity in administering the estates 
of deceased persons. Per Malins, Y.*Ch., in 
Xerez Wine Shipping Co.^ Me, Alliance Sanli, 
J%?., 16 W. B. 479. 

'' 1. Bregg or Glegg, Exp,, Latham, Me (19 

li. B., oil. D., 7 ; 51 L. J., Ch., 367; 45 L. T. 
484: 30 W. B. 144), commented on in Allen, 

" ' mp„ Fmsett, Me, 20 L. B., Ch. D., 341 ; 61 

L. J., Oh., 724 ; 47 L. T. 65 ; 30 W. B. 601. 

2. Gregorv v. Williams (3 Meriv. 582) 
explained m Engmeerhq Co, Me, 16 

L. B., €h. B., 125 ; 43 L. T. 742 ; 29 W. B. 
342. 

3 Greisley y Ghest&r field {Earl) (13 Beav. 
288) not followed by Hall, T.-Ch., in Marshall 

V. Cromtlwr, 2 L. E., Ch. B,, 199 ; 23 W. E. 210. 
4. Grellier, Exp , Maeniel, Me (Mont. & M. 

; 95), reversed S. C. Mont. 264, 

6. Greinlte v. Browne (7 H. L. Ca. 689 ; 34 
li. H. a, 8; 5 Jur., N. 849) distinguished 
in MUott V. Bearsleii, 16 L. B., Ch. D , 322 ; 
44 L, T. 198 ; 29 W. E. 494. 

6. Grerille v. Browne, (-7 H. L. Ca. 689; 

3 Jur. H. S. 849). I think there is no getting 
over the case in the House of Lords ( Greville 

; V. Browne), It was formerly thought that 

where there was a specific devise followed 
by a residuary devise, legacies were not a 
charge on the residuary real estate ; but 
Greville v. Browne settled that in such a case 
legacies are a charge on the real estate. I 
will, therefore, make a declaration in this 
case to that effect. Per Lord Eomilly, M, E., 
in Shill er v. JJaisman, 25 L, T., N. S., 745 ; 19 

W. E. 693. 

7. Greville v. Browne (7 H. L. Ca. 689 ; 34 
L, T., H. S., 8) distinguished in Browning v. 
ErenchM 1^. T., N. S., 649, 

8. Gremlle v. Browne (7 H. L, Ca. 689) 
followed in Gaisford v. D^m7l, 17 L, E., Eq., 
403 ; 43 L. X, Ch , 403 ; 30 L. T. 283 ; 22 W. E. 
499. 

9. G7*ey v. Ellison (2 Jur, N, S., 511) 
observed upon in FitzwiUlam {Earl) v. Brice, 

4 Jur., K. S., 889. 

10. If a father purchases land in the name 
of his eldest son, this shall be an advancement 

i ‘ I for the son, and not a trust for the father, 

. though the father had been in possession, and 

had received the rents and profits. Grey v. 
Grey, 1 Ch. Ca. 296; Finch 338; Scroope v. 

I Scroope, 1 Ch. Ca. 27 ; Elliot v. Elliot, 2 Oh. 

I Ca. 231, where this was said to be the con- 

stant rule ; but Lord Chancellor, in that case, 

' took this distinction; where a parent made 

a purchase in the name of an unadvanced 
child, and where in the name of one already 
^ advanced ; for in the former case it should be 

considered as an advancement, and in the 
' latter a trust for the parent. See Shales v, 

^ Shales, 2 Freem. 252, where this rule is said 

; I to have been so settled before the Statute of 

f I ; Frauds, and it is stronger since ; and in 

* MeMngton v. Medington, 3 Bidgw, P. C. 181, it 

; was said by Fitzgibbon, Ch., that the rule laid 

' 5 f , down in Glrm v. 'Gfey, siipra, and also in 

I . Lahnplngh v, Lamplngh, 1 P. W, 111, and in 

Emjhr v. faylar, 1 Atfc. 386, has this strong 
f additional circumstance in the two latter 
, cases, that parol evidence was there held 

I ^ j ^ dirnisaible on the part of the advanced son 
^ ter to rebut a claim of trust, because 



although improper against the legal operation 
of a deed* yet in the case of an advanced son, 
it is in support of the deed, and of law and 
equity too. Bridgm, Ind. 

11. Grey v. Xe^itish, as stated in 1 Atk. 280, 
is arrant nonsense: corrected in Eegister Book, 

21st July 1743, fob 522. Garner v. Wilhbmn, 

Bick. 494. 

12. Griffl7i, Exp,, Adams, Me (12 L. B,„ 

Ch. B., 480 ; 48 L., J., Bky., 107 ; 41 L. T. 

515 ; 28 W. E. 208) approved and followed in 
Harper, Exp., Booley, Me, 20 L. B., Ch. B., 

685; 51 L. J., Ch., 108; 47 L. T. 177; 30 
W. B. 650. 

13. Griffith V. Bownall (13 Sim, 393). It 
was supposed that Greenwood v. MoheHs, IS 
Beav. 92, was in conflict with that decision 
and it has even been treated as wrongly 
decided, on the ground that the Master of the 
Bolls did not advert to it (1 Jarm. on Wills, 

2nd ed., p. 216 ; see p. 241 ot Srd ed.), %vhere it 
was alleged that the case of Leahe v. MoMnson 
(2 Mer. 363) was wrongly applied in it. How* 
ever, Sir John Bomilly,in Webster v. Bedding'- 
ton, 26 Beav. 133, holds the former opinion, 
and says it is consistent with Griffith v* 
Bownall. Per Maziore Brady, C., in Bell v.. 

Bell, 13 Ir. Ch. B. 517, 529. 

14. G7*ffiths V. Wood (1 Yes. & B. 307) fol- 
lowed in Wood V. Byneley, 1 Madd. 32. 

15. G^dmmetty, Grimmett (Ambl. 210; Bick, 

251), followed in English v. Orde, Highm^ 
Mortm. 82. 

16. Grimstonds case (Ambl, 706) doubted in 
Wild V. Tew, Beat. 276. But see Newcombe v. 
Newcomhe, 3 Ir. Eq. B. 414. 

I 17. Gi'issell, Exp., Overend, Gurney 1* Co.^ 

Me (1 L. B„ Ch., 528; 15 L. T., N. S., 494 1 
12 Jur., N. S., 718 ; 35 L. J., Ch., 752 ; 14 W. B. 
1015;14L. T.,N.S., 843). The decision doea 
: not apply to the case of a bankrupt share- 
holder in a company in process of being 
wound up. See per Winslow, Com., in Cooper^ 

Exp., 15 W. E. 363 ; 15 L. T., H. S., 637. 

18. G^'oves V. Groves (3 Y. k J. 163). With 
dcCeience to the Lord Chief Baron Alexander, 
who was a very considerable lawyer, I should 
have airived at an opposite conclusion ux^on 
the facts as stated, that the defendant had 
not paid anything for the estate, and did not 
say who had, and that the plaintiff had 
always been in possession. Per Jossel, M. B., 
in Cave v. Maelmizie, 46 L. J., Ch., 564, 565 ; 

37 L. T., N. S., 318, 219. 

19. Grunnell v. Garner (39 L. J., Oh,, 77) 
overruled by ScoU v. Buncombe, 9 L. B., Eq,, 

666; 39 L. J., Oh., 644; 22 L. T., N. S„ 

540 

20. Grundy, Kershm, 4 Go., Me (17 L. B.* 

Ch. B , 108 ; 50 L. J., Oh., 467 ; 44 L. T. 541 ; 

29 W, K. 681) followed in Gowdell, Me, 62 
L J., Oh, 246; 31 W. B. 335. 

21. Gullm V. Guilin (7 Sim. 236) overruled 
in Ahralmn v. Newcombe, 12 Sim. 566 ; 6 Jur* 

433. 

22. GtiUmr v, WlokeU (1 Wils. 105). Mr. 
Fearne’s commentary on this case (0. B* 

E. B., 9th edit., p, 306) not acquiesced In. 

See per Lord Oranworth, in Mvefs v. GhaiU$: 

(in error), 7 H. L. Oa. 649, 550. 

23. Gwney v. Gunug (1 k M, 413 ; $% 

L. J,, Ch., 466 ; 2 H. E. 106) dissented from 

in Coohe v. Goohe, 11 Jur., H. S.* 533 ; 34 L, J.,. ^ | 

I Oh., 459 ; 12 L. % B*, 408 ; 13 W. J 
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4 Pea I. & S. 704, 710; 6 N. B. 134. Per 
Pord Westbury, C. ; “I cannot at all assent 
to thO principles or reasoning on which the 
decision of Wood, ¥.-Ch., in Gmifiey v. Gmney, 
was foiinded. 

*1. Gmlhni V. ^to0(14Ves, 128) observed 
upon in Omons v. Coken^ 2 Hem. & M. 354 ; 11 
Jur., N. S., 198 ; 34 L. J., Ch., 338 ; 13 W, B, 
426. 


2. Kmhett v. Baiss (20 L. B., Eq., 495 ; 45 
Ii. J , Oh , 13) explained and commented on in 
Parker v First Amiiue Hotels 24 L, B., Ch. D. 
282 ; 49 L. T. 318 ; 32 W. B. 105. 

3. MaekeU v. Bam (20 L. B , Eq., 494 ; 45 
L, J., Ch., 13). The regulation as to the 
angle of 45^ is to be found, I believe, only in 
that provision of the Metropolis Local Manage- 
ment Act in which the width of a street is 
spoken of, and which of itself, measuring the 
width of a street and the height of the house, 
famishes an angle of 43^. That, be it ob- 
served, is from the street, as Mr. Kay said, 
and if he had not said it, the Act of Parliament 
has said it ; for the statute enacts that, “ in 
determining the height of such building, the 
measurement shall be taken from the level of 
the centre of the street ; ” and that must be 
so^ because the position of the windows is so 
diiferent in various buildings that if you were 
to search for the point from which to measure 
your angle of 45^^, it would be as various as 
the buildings to wliich it would be applied. It 
is said that the Master of the Rolls on a 
recent occasion, in Ilmliett v. Bam, applied 
this rule about 45^^ This, however, he did not 
do ; on the contrary, he quoted the decision in 
the Gitij of London Brewery Co. v. Tennant 
(9 L. B., Ch., 220), in which Loid Selborno 
said, there is no positive rule of law on the 
subject. The regulation may be an illustra- 
tion or a guide, but rule there is none. It is 
said that the Master of the Bolls applied 
that rule and applied it by measuring through 
the middle of the window. Ko doubt the 
Master of the Bolls did what was suitable in 
the case before him, having regard to the 
arguments addiessed to him, but that he laid 
down any rule of law I am by no means con- 
vinced, ami I should be very much surprised 
to fin<i that that was his intention, when I 
find him at the same time referring to a deci- 
sion which lays down that there is no lule 
on the subject. He was deciding what wms 
right between the parties before him, but a 
positive rule he never in any respect laid 
down. Per Bacon, T.-Oh., in TJieed v. Behen- 
ham, 2 L. R., Oh. D., 165, 170 ; 24 W, B. 775. 

4. Jffaines v. B\irnebt (27 Beav, 500). That 
case appears to me to be opposed both to 
principle and authority, and it must now be 
treated as distinctly overruled by Kodyhimm 

^ y. 'C^owe (10 L. R , Ch., 622 ; 44 L. I., Cln, 680 : 

f ; 28 W. B. 885), la Mmes y1 


variation of the contract, I cannot see^any 
reason for holding such a covenant to be usual. 
Yet it is rather difficult, m looking at the 
case, to undei stand how it was decided. Lord 
Bomilly seems to have thought that in con- 
sidering general covenants, and all such other 
covenants as are usually inserted in leases of 
property of a similar description, some legard 
might be had to the peculiar nature and tenure 
of the property. But I cannot find any e'^- 
dence on that point mentioned in the report, 
and it would seem that the jud^e, from his 
view of the nature of the property, inserted 
the clause. But when we look at the 
reasoning of Y.-Oh. Bacon in Ilodyhbmn v. 
C?*owe (19 L. R., Eq , 593), I think It is con- 
clusive against any judge being allowed to 
say from his own view that such a covenant 
ought to be iiitioduced. The Court of Appeal 
affirmed that decision, and went further, and 
held that under an agreement for a lease to 
contain ‘^all usual and customary mining 
clauses,” the landlord was not entitled to have 
inserted in the lease a proviso for re-entry 
except on non-payment of rent. Per Jessel, 
M, R., in Hamijmliire v. Wiekms, 7 L, B,, Oh. 
H., 555, 560 ; 47 L. J., Ch., 243 ; 38 L. T. 408 : 
26 W. B. 491. 

6. Haldo7iby v. Spo (forth (9 Beav. 195) 
explained and commented on in Carney v. 
Gmey, 48 L, T. 529. 

6. Male v. Male (3 L. B., Ch. B., 643 ; 35 
L. T, 933 ; 24 W. B. 1065) approved and fol- 
lowed in Peawlis v. Moseley, B L. E., App. Cas., 
714 ; 43 L. T, 449 ; 29 W. B 1 ; 50 L, J., Oh , 
57. Affirming S. 0. nom. MoseUfs Trusts, Ei\ 
11 L. R., Oh. B., 55.5 ; 27 W. R. 896 ; ll L. T. 9. 

7. MalfJdde v. UoUmon (22 W. B. 448 : 9 
L. R., Ch., 373 ; 43 L. J , Cln, 398 ; 20 L. T. 
216) is no longer law. Per Malms, V.-Oh., in 
Watt V. Leach, 26 W R. 475, 

8. MalTs Bstate, Re. The report of this 
case (in 17 Jur. 29; 22 L. J., Oh., 177) ap- 
proved of, and the contradictory repoit of the 
same case (in 2 Be G. M & G 748) disapproved 
of. Porter, Re, 2 Jur., N. S., 249 ; 25 L. J., 
Ch.,688. 

9. Mall V. Mill (1 Br. & War, 94) observed 
upon in Parker v. Sowerby, 18 Jur. 623 ; 23 
L. J., Ch., 623. 

j 10. Mall V. Muyonin (14 Sim. 595 ; 10 Jur. 

I 940) and similar cases overruled. Whittle v, 

! Meminy, 11 Beav. 222; 17 L. J., H. S., Ch., 
151; 12 Jur. 298; 1079. 

11. Mall V. Macdonald 1). There 

is a difficulty created by the case of Mall v, 
Maodonald, but I am bound to say that for 
a great many years I have thought tfiat case 
was not law, I remember making a note 
against the case when it was first reported. I 
have no doubt whatever that the Y.-Oh. 
ShadwelFs decision was right, but I cannot 
help thinking that Mr. Simons has misconceived 
what was precisely the point of the case, ahd, 
in ^ fact, he did not report the case for that 
point. It is mentioned incidentally, and I can 
easily conceive certain states of circumstances 
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well in that case. There is no doubt as to the 
right of retainer as against legal assets on the 
part of an executor; and there is also, I think, 
such a preponderance of authority in favour 
of holding that assets like these are equitable ; 
that, notwithstanding the decision in Love^rove 

V. Cgojjbt (2 Sro. & GI 271), I may so hold them. 
Per Wiokens, V.-Ch., in Bam v. Sadler^ 19 

W. E. 1077 ; 12 L. B., Eq., 670; 26 L. T. 202 ; 
?0 L, J., Ch., 791, 

1. Hall V. Macdonald (14 Sim. 1) ques- 
tioned in Maviimi v. IlUdge, 27 L. E., Ch. D., 
4S4; 53 L, J., Ch., 991 ; 33 W. E. 18, 

2. Hall Y. Malthy (6 Price 240) reviewed 
in GamU v. Beslorongh {Bari), 2 Dr. & Wal. 
441 ; 2 Ir. Iq. E. 180. 

3. Hall V. jSmit/i, (1 B. & 0. 407) questioned 
in BtwMey, B*rp., Clarhe, Be, 15 L. J., N. S,, 
Bky., 3 ; 1 Ph. 562. S. C. Clatltc, Re, 1 
Be Gr. 163; 9 Jur. 931. Affrming Christie, 
Mxp., Clarke, Be, 3 M. B. &: Be G. 736 ; 13 
L. J,, N, S., Bky., 23 ; 8 Jur. 919. S. C. at law, 
14 M. & W. 469 ; 14 L. J., E. S., Exoh., 341. 
And see S. 0, nom. Baelde, Bxp., Clarke, Be, 8 
Jur. 008. 

4. Hallows V. Bernie (3 L.E., Oh., 467; 18 
B. T. 340; 16 W. E. 873), distinguished in 
Scottish JPetf oleum Co., Be, 17 L. E., Cii.B., 373 ; 
50 L. J., Ch., 269 ; 43 L. T. 723 ; 29 W. E. 372. 

5. HaMead United CharlUes, Be (20 L. E., 
Eq., 48), followed in Artizms' and Labour eri 
JDmelUngs Improvement Act 1875, Be, Jones, 
Mxp., 14 L. E., Oh. B., 624 ; 43 L. T, 84. 

6. HamUy v. Trott (1 Cowp. 371) explained 
and commented on in Phillips v, HomfraVi 24 
L. E., Ch. D., 439 ; 69 L. J., Oh., 833; 49 L. I. 
6:32 W. K. 6. 

7. Havier v. GiUs (11 L. E., Oh. D., 942; 
48 L, J., Cb., 508; 27 W. E. 834) explained in 
Jackson V. Smith, Bigby, Bxp., 63 L. J., Ch,, 
972 ; 51 h. T. 72. 

8. Hamilton v. Lenny (1 Ball & B. 109) 
commented on in Leslie, Be, Leslie v. French, 
23 B. E., Ch. B., 662 ; 62 L. J., Ch., 762; 48 
B. T. 664; 31 W. E. 661. 

9. Hamilton {Luke) v. Meynal (2 Bick. 
788; 2 Ves. 497) approved in Moggridge v. 
Hall, 13 L. R., Oh. B., 380; 28 W, B. 487. 

10. Hamilton v. Patten (Cr. & B. AU Ca. 
203) observed upon in OHeirne v. OHeirne, 
t Ir. Ch. E. 158. Reversing id. 162. 

11. Hamilton v. Wright (9 01. & E. Ill) 
followed in Bennett v. Gas Light and Coke Co , 
52 L, J.. Oh., 98 ; 48 B. T. 15^ 

12. Hammerstey v, Le Biel {Baron) (12 01. 
& I?, 45) observed upon in Alderson v. Mad di- 
son, 6 B. B., Exch. B., 293 ; 49 L. J., Exch., 
601; 43L.T. 349; 29 W, E* 105. 

^ p, Hammond v, Anderson (1 B, k P,, N, E., 

t observed upon in Hemp v. Falk, 7 B. B,, 
p. Cas., 573 ; 52 B* J., Ch., 167; 47 B. T. 
m ; 31 W, R. 125. Amrming B. 0. &ub. nom, 
Mli, Mppnf fkU, Be, 14 B. R„ Ch. B., 446 ; 42 
U Z I’m ; 28 W. E. 785. 

14. Mmpd09i V. Hampden (3 Bro P. 0. 551) 
followed in Williams v, Wimeims, 33 Beav, 
$06; 9 Jur., % 126T; 3 K. E. 100; 12 

W.IU140; 9 B. T„ 3!^. 0., 566. 

15. Hamipson v. Fellows (6 B. B., Eq., 575; 
37 B. J„ Oh., 694 ; 19 L. T. 6) not followed in 
Harrison, Bxp„ Betts, Be, 18* B. E., Oh. B., 127 ; 
; 50 B. J., Ch., 832 ;,45 L, T. 290 ; 30 W. B. 38. 

' 16. JLa/rwpson v', PmeJs Patent Candle Co, 

(45 B. J., Ch., 437; 34 L. T. 711; 24 W, E. 


754) distiuguished in Hutton v. West Cork 
Railway Co„ 23 B. R,, Ch. B., 654; 62 L. J., 
Ch., 689 ; 49 B. T. 420 ; 31 W. R. 827. 

17. Hancock v. Guerin (4 L. E., Exch. B. 

3) considered in Union Bank of London v. 
Manhi, 13 B. B., Oh. B., 239 ; 49 L. J., Ch., 
106 ; 41 L. T. 393 ; 28 W, E, 23. 

18. Handooek v. Handeock (10 Ir. Baw Eep.) 
doubted in Handeock v. Handcoek, 11 Ir. Eq. 

E. 472, 

19. Hankey v. Hammock (3 Madd. 148. n. ; 
Buck 210) observed upon in M*Nc%lUe v. 
Acton, 17 Jur. 1041 ; 4 Be G. M. & G. 744. 

20. Hanley v. Cassan (11 Jur. 1088). Pay^ 
ment by the defendant to the London agent 
of the plaintiff’s attorney is a payment to the 
plaintiff. Hanley v. Cassan, 11 Jur. 1088, 
Tins should be, is not a payment to the 
plaintiff, 1 2 Jur. 44. 

21. Hannay Basham (23 L. E., Ch. B., 
195 ; 52 L. J., Ch., 408 ; 48 B. T. 476 ; 31 W. E. 
743) followed in McBwan v. Cronibie, 23 
L. E , Ch. B., 175 ; 53 L. J., Oh., 24 ; 49 B, T. 
499; 32 W. E. 116. 

22. Harden v. Parsons (I Eden 145) has 
not been followed. S, 0. 3 Madd. 63* n. 

23. Hardman v. BUames (2 Myl. & K. 732) 
commented on in Howard v. Robinson, 6 Jur., 

E. S„ 136. 

24. Hardwick v. Thurston (4 Russ. 380 ; 6 
L. J.jCh., 114), followed in Bdwardsr. Salomay, 

2 Ph. 625; 17 L. J„ H. S., Oh., 329; 12 Jur. 
493. Affirming 2 Be G. & Sm, 248; 12 Jur. 
487. 

25. Hwrdy v. Smith (Buck 368). The dicta 
of Sir John Leach therein commented upon 
and doubted. Catbell v. Corrall, 4 Y, & Coll. 
228 

2 k HarforJs Tnists, Be (13 B. E., Ch. B., 
135; 41 L. T. 382; 28 W. li. 239), nob followed 
in Ast07h, Be, 23 B. B., Oh. B., 217 ; 48 B. T, 
195 ; 31 W, B, 801. 

27. Harford's Trusts, (13 L. E., Ch. B,, 
135 ; 41 L. T, 382 ; 28 W. R. 239), not followed 
in Colyer, Be, 43 B. T, 454; 60 B. J., Oh., 79. 

28. Hargrave v. Holland (6 Ir. Eq. E. 169) 
overruled lu Loorley v. Power, 11 Ir, Eq. E, 

: 677. 

29. Hawgreavds Tracts, Le Jure Maris, 
commented on in Sjnith v. Her Majesty'^s 
Officers of State for Scotland, 13 Jur. 713. 

S. G. nom. Smith v. Stair {Bari), 2 H. L. Ca. 
807. 

30. Harnett v. Yielding (2 Soh, k Bef, 549) 
observed upon in Lyas v. Cruise, 2 J. ^ L. 
460; 8 Ir. Eq, E. 40T. 

31. Harper v. Scrvmgeowr (5 B. E., 0. P, B., 
366) observed upon in Chard v, Jervis, 51 L. J., 
Ch., 429 ; 30 W. R. 504 ; 9 B. R., Q. B. B., 978; 
51 B. J., Q. B., 442. 

32. Harrington v» Long (2 Myl. k K. 590). 

** I agree in the obwservations made upon that 
case, by Sir James Wigraip,’* T.-Ch., in H^t^ 
V, Lanisl, 4 Hare 420. Per Turner, B^ hi 
KnigM v. Bowyer, 4 Jur., H. S., 569, 57$. 

S3. Harris's erne, Imperial Bank of Mdr^ 
seillm. Be (7 B. B., Ch., 59$ ; 41 B, J., Oh., 621 ; 
26 B. T. 781 1 20 W. E. 690). But you 
come to the general proposition wiaoh Mr. 
Justice Brett seems to have laid down, tlmt a ^ 
simple acceptance in your own rnind, without 
any mtimafiicn to the c#i.er an4 hm \ 
pressed by a mere aet» such as 
a lettet in a drawee a 
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must say I diifer from that. It appears from 
the Year Books, that as long ago as the time 
of Edward IV. (17 Edw. IV., T. Basch. Cas. 
2), Chief Justice Brian decided this very point. 
The plea of the defendant in that case justified 
the seizing of some growing crops, because he 
said the plaintiff had offered him to go and 
look at them, and if he liked them, and would 
give 2^. Qd. for them, he might take them: 
that was the justification. That case is 
referred to in a book which I published a 
good many years ago, Blackburn on The Con- 
tract of Sale (pages 190, et seg[,), and is there 
translated. Brian gives a very elaborate 
judgment, explaining the law of the unpaid 
vendor’s lien as early as that time, exactly as 
the law now stands, and he consequently 
says, “This plea is clearly bad, as you have 
not shown the payment or the tender of the 
money;” hut he goes farther, and says (I am 
quoting from memory, but I think I am quot- 
ing correctly), “ Moreover, your plea is utterly 
naught, for it does not show that when you 
had made up your mind to take them you 
signified it to the plaintiff, and your having 
it in your own mind is nothing, for it is trite 
law that the thought of man is not triable, 
for even the devil does not know what the 
thought of man is ; but I grant you this, that 
that if in his offer to you he had said, Co and 
look at them* and if you are pleased with 
them, signify it to such and such a man, and 
if you had signified it to such and such a man, 
your plea would have been good, because that 
was a matter of fact.” 1 take it, my lords, 
that that* which was said 300 years ago and 
more, is the law to this day, and it is quite 
what Lord Justice Mellish, in Mar ns's case, 
accurately says, that where it is expressly or 
impliedly stated in the offer that you may 
accept the offer by posting a letter, the‘ moment 
you post the letter the offer is accepted. You 
are bound fxom^ the moment you post the 
letter, not, as it is put here, from the moment 
you make up your mind on the subject. Per 
JDord Blackburn, in Brogden v. Metropolitan 
Mailmmj Co,, 2 L. E., App. Cas., 666, 692. 

t MarHs v. Bergumn (16 Sim. 308) 
explained in Uolinson v. Preston, 4 Kay & J. 
605, 

2. Marris v. 'iratllns (Kay, 438), dictum of 
Hatheiley (Lord) not followed in Tanatteraij- 
B lU&mie and Landau, Be, 20 L B., Ch. D., 
465 ; 51 L. X, Ch., 434 ; 46 L. T. 542; 30 W. E, 
803 , 

3. Marnson v. Conmall Mtmrals Co. (18 

L. B., Ch. 1)., 334; 51 L. X, Ch , 98; 45 L. T. 
498) distinguished and not followed in Biibhi-^ 
son V. Bmtm, 23 h. B., Ch. D., 98 : 48 L T 
740 ; 31 W. E. 871. , o j.. 

* 4. Marrison v. Cmst (6 Be G-. M. & G 

424) commented on and explained in Benton 
V. JDonmr, 23 Beav. 285, 

5. MarrUon v. Wearing (11 L. B . Cb D 
m ; 48 L. X Oh., 365 ; 41 L. T. 376 ; 27 W. ?: 
626) approved in T/ie Neera, 6 L. B.* P. D . 
i 118 ; 42 L. T, 743 ; 28 W. B. BU. ' 

, 6. Mmrison v. Weming (11 L. B,. Ch D 

’ fix S 876? 27 W. E. 

= SWj44-I/.2}. tt;a9'W.E. 29S. 

, i . BkH vk JMrmd (3 Ahst. 684). While I 


been shaken by subsequent decisions, I cannot 
get over the difficulty that there were persons 
living sufficient to satisfy the plaintiff. Per 
Bomilly, M. R., in Bdmmds v. Fessev, 7 Jur 
N. S., 282. 

8. Hartley, Be (30 Beav. 620), explained 
and commented on in Crundy, Kershaw, i* (Jo 
Be, 17 L. R., Ch. B., 108 ; 50 L. J., Ch., 467 ; 

44 L, T. 541 ; 29 W. R. 681. 

9. Hartley v. Omalierty (LI. & G. ten€p. 

Plunk. 208) considered in Handeooh v. Hand^ 
cook, 1 Ir. Ch. R. 444 <5 

10. Harveijv. AsMon(l At'k,B75). Theopinion 
attributed to Chief Baron Comyns in this case 
that the consent of the majority of the trustees 
is sufficient, is spurious. That was never held 
sufficient without more, as where one withholds 
his consent from a vicious or unreasonable 
cause. Clarke v. Barker, 19 Ves. 15. 

11. Harvey v. Shelton (7 Beav. 455) not 
followed, and contrary to Fvaiis and Howell, Be, 
4 Macn. & G. 762. See Huddersfield Corpora- 
tion and JaeomJb, Me, 29 L. T., N. S., 824 : 17 
L. B., Eq., 476 ; 43 L. X, Oh., 748 ; 22 W. E. 
253. Malins, V.-Oh. 

12. Ilarveifs F^ate, Be (13 L. B., Ch. D., 
216; 49 L. X, Ch., 3; 28 W. B. 73) followed 
in Hodges v. Hodges, 20 L. B., Ch. B., 749 ; 51 
L. J., Ch., 549 ; 46 L. T. 366 ; 30 W. B. 483. 

13. Hastie v. Hastie (1 L* E., Oh. B,, 562 : 

45 L, J., Ch., 298; 34 L. T. 13 ; 24 W. E. 564) 
distiuguMied in JCicks v. Brooks, 13 L. B., 
Ch. B., 652 ; 28 W. R. 525. 

14. Hatton v. Hay mood (9 L. B.,Ch., 229 ; 43 
L. J., Ch., 372; 30 L. T. 279 ; 22 W. B. 356) 
approved in Evans, Exp., WatUns, Be, 13 L. R., 
Ch. B , 232 ; 49 L. X, Bky., 7 ; 41 L. T. 565 ; 28 
W, B. 127. 

15 ILim^ell v. Haswell (2 Be G. E. & J. 
436; 28 Beav. 26) observed upon in Wlekham 
V. B ing, 2 Hem. k M. 43G ; 6 K, B. 21 ; 11 Jur., 
N. S., 424 ; 34 L. X, Ch., 425 ; 13 W. E. 650 ; 
13 L. T., N. S., 37. 

16. Hawles y. Eastern, Counties Bailway Co, 

(1 Bo G. M. & G. 737) is not inconsistent with 
Shrew sdary 4 ^ Birmingham Bailway Co. v, 
London Horth- Western Bailwan Co., i 

Be G. M. & G. 115, 17 Jur. 845; 22 L. X, Ch., 
682 ; 0 H. L. Ca. 113. 

17. Hawkins v. Crook (2 P. W. 656) 
eironcoiis, per Lord llardwicke in Turner v. 
Turner, Dick 316. 

18. Hamlins v, Gafhermle (1 Sim., N. S., 
6.3; 20 L. J., Ch., 69 ; 14 Jur. 113), observed 
upon in Bates v, BroCiers, 18 Jur. 715: 23 
L. X, Ch., 150, 782; 17 Jur. 1174; 2 W, R. 
116 ; 2 Eq. Eep. 321. 

19 Hamkworih v. Ilamksworth (6 L. E., 
Ch., 639; 40 L. J , Oh., 534; 25 L. T., H. 8 , 
115; 19 W. E. 735), considered in Clarke, Be,, 
21 L. R., Ob. B., 817; 51 L. X, Ch., 762 : 47 
L. T. 84 ; 31 W. B. 37. 

20 Hawthorn v. iSladdan (3 Sm. & G. 293; ^ 
Jur., N, 8 , 749). I was surpiised, however, to 
imd the decision of Hawthorn v, Sheddon, and 
also to find it approved by Lord St. Leonards 
in his book on Powers, p. 310, 8th ed. ; and I 
should have had great difficulty in deciding 
this case if it had been on aE fours with that 
one. But there the gifts were all pei 
while here there is a gift of Indian stc 
the case is, therefore, not so strong,, 
mere is an appointment of executors. 
Sne^0!rav,.Aekiand2B 
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S, a dotibt is expressed whether the words of 
the f Will. 4:kl Ylct., c. 27, s. 27, go to the 
full extent which V.-Ch. Stuart seemed to 
think they did in Mamihom v. Shedclon. Here 
I am asked to say that a gift of Indian stock 
ought to be considered an appointment of 
a hum of Consolidated Bank Annuities, Ho 
doubt, if you describe the fund in a manner 
apjilicable to pass it, it will do so, but if you 
g»e a sum of 1,OOOZ., that gift will not pass 
leaseholds. Per AVood, V.-Ch., in SurUtone 
V, Ashto7i, 11 Jur . N. S , 725, 726. 

1. Say v? Sairdairn (2 B. &c Aid. 193) 
affix med in MonMome v. Mmj^ 4 Moore 549 ; 
2B. &B. 114; 8 Price 256. 

2. HayooeTt's Policy, Pe (1 L. E., Ch. D., 
611), followed in Sutton's Tmts, Be, 12 L. E , 
Ch. D., 175 ; 48 L. J., Cb„ 350; 27 W. E. 529. 

3. IlaytUn v. Carroll (3 Bidgw. P. C. 545) 
questioned in O' Flaherty v. Powell, 6 H. L. 
Ca. 142, 

4. Mmjes v. Sayes (4 Euss. 311) is not 
sound law. Per Jessel, M.P , in Hampton v. 
IMmmi, 5 L. E., Ch. B, 183, 190; 36 L. T., 
N. S., 287 ; 46 L. J., Ch., 248 ; 25 W. E. 459. 

5. Haynes v, Haynes (3 Be G. M. & G, 
590), whether this case is consistent with 
Hanh y, JBraitJmaite (32 B. J., Ch., 35 ; 7 
L, T., H. S., 149). It is unnecessaiy for 
me to consider; I am bound to follow the 
former, which is the decision of the Court of 
Appeal, and in the good sense of which, 
moreover, I entirely concur. Pci Malms, V .-Ch., 
in CoW Will, Me, 8 L. E., Eq, 271, 272; 22 
B. T., H S., 221, 222. 

6. Haynes v. Mieo (1 Bro. C. C. 129). See 
Ada 7 ns v. Zanendcr, M‘Clel. & Y. 41. See also 
Bomiily’s Hotes of Cases 41. 

7. Hays v. Bailey (Sugd, Vend., vol. 3, p. 
4) observed upon in Leech v. Leech, 2 Br. & 
War. 568 ; 5 Ir. Eq. B. 69. 

8. Head v. Egerton (3 P, W. 280), which 
has been called a landmark of the law, 
determined that where one man has the legal 
estate but not the title deeds, and the other 
the title deeds but not the legal estate, the 
Court will not assist either party. This case 
was followed in Thorpe v. Iloldsworth, 7 L. E., 
Eq., 139. Per Malms, V.-Oh., Mussell Itoad 
Purchase Moneys, Me, 12 L. K., Eq., 81 ; 40 
L. J., Ch., 673 ; 23 L. T. 839; 19 W. E. 520, 
706. 

9. Head v. Massey (2 Moll. 467) overruled 
in Hughes v. Hash, 3 Ir. Eq. B. 495. 

10. Hearle v. Qreenhani (3 Atk. 695) ob- 
semd upon in HAngibau, Me, Andrews v. 
Andrem, IB L. B., Ch. B., 228 ; 43 B. T. 135 ; 
■28 W. B. 930; 44 Im T. 49. 

11. Heath v. Buchnall (38 B. X, Ch., 372 ; 8 
B. B., E^„ 1 ; 17 W. B. 755 ; 20 L. T., H. S., 
649). I come, then, to the remaining part of 
the case founded upon the authority of Heath 
V. Bmhmlt With respect to that case, I 
cannot come to any conclusion but that it 
was decided upon its particular circumstances, 
which weie, as I gather it, that a very small 
and unappreoiable proportion of the ancient 
window was presetYed, and the rest was new ; 
if so, there would have been no material 
damages at law. Bui if the case is supposed 
to lay down th proposition that aplaintift, who, 

' according to Taplmg v. Jones (20 0, B., K. 

‘ ; B. X, C, P., 342; 11 H. B. Ca. 290; IS 

617 J 12 B. B,,H. S., 55^) has substantial 


rights, cannot come to this Court and obtain 
protection for those lights, I entirely demur 
to bucli a conclusion. If, for instance, there 
be a house with three ancient ■windows, and 
it be desiiable to add at no great distance 
from those windows two other windows, the 
plaintiff is not to come to this court to preserve 
what, according to TapUng v. Jo7ies, is liis 
clear legal right. I think such a conclusion 
would he neither according to the principle 
nor practice of this Court, ^ The course of the 
Couit is, that where there is a material injury 
to what is a clear legal light, and it appears 
that damages fiom the nature of the cap 
would notbe a complete remedy, this Court will 
interfere by injunction. Per Giffard, B. J., in 
Stak/ht V. Burn, 39 B. J , Ch., 289, 290 ; 18 
AV E. 243, 245; 22 L T., N. S., 831, 833. 

12. Heath ^ Buchnall (8 L. B., Eq., 1) over- 
ruled hv Staiffht V. Burn (5 L. E., Ch., 163). 
Per Jessel, l\r. E., in Aynsley v, Glomr, 18 
B. E., Eq., 544 ; 43 L. J., Oh., 777 ; 31 B. T. 219. 

13- Heather, Me (5 L. E., Ch , 694 ; 39 B. J 
Ch., 781 ; IS AV. E. 1079) followed in Holroyde 
and Smith, Me, 43 L. T. 722 ; 29 W. B, 599. 

14. Heathe v. Heathe (2 Atk. 122, 123) ob- 
seived on in Hodgsojs Trusts, Me, 1 Kay & X 
178. 

15. Heather Y, WeU (2 B. E , 0. P. B , 1; 
25 W. E. 253 ; 46 B. J., C. P., 89) distinguisbed 
in Jaheman v. Cooh, 4 L. E., Exch. B., 26; 

48 L. J., Exch., 165 ; 27 W. E. 171. 

16. HeafhorrCs Patent, Me (19 W. E. 1068), 
overruled in Vincent's Patent, Me, 15 W, B* 
524. 

17. Helbert v. Purchas (4 B. B., P. 0., 301) 
apimoved in Machonoclm v. P&mance (Lord'), 
6 L. B., App. Cas., 421; 50 L. X, Q. B., 611; 
44 L. T. 479 ; 29 W' B. 633. 

18. Hedyes v. Harpxar (9 Beav. 479) over- 
ruled in Hedges v, Blieke, 4 Jur., H. S., 1209 ; 
27 B. X, Oh., 742. 

19. Hedges v. Harpur (9 Beav. 479) over- 
ruled by Hedges v. Harpur, 3 Be G. <Sc J. 129, 
138, 

20. Hedley v. Bates (13 B. B., Ch. B., 498 ; 

49 L. J., Oh., 170; 42 L. T. 41 ; 28 W. B. 365) 

commented on in Giles, Camber- 

well, 20 B. B., Ch. B., 190; 51 L. X, Oh., 629; 
46 B. T. 243; SOW. B. 693. 

21. Hellawell v. Eastwood (6 Exch, Bep. 295) 
commented on and followed in Humphreys, 
Exp., Gibbs, Me, 1 Bank. & Ins. E. 68. 

22. Hemming, or Heming, Me (3 Kay & J* 
40; 26 B. X, Ch,, 106; 6 W. B. 33 ; 2 Jun, 
H. S., 1186), the opinion of Wood, V.-Ch., that 
the Court of Chancery has no jurisdiction undet 
the Trustee Relief Act, 10 & 11 ViCt., c. 96, 
to order a trustee, paying or transferring money 
or funds into court, to pay the costs of that 
proceeding, overruled. Woodburn, Me, 3 Jur.^ 
H. S., 799 ; 26 L. J., Ch., 522; 5 W. B. 423, 
642 ; 1 Be a & J. 333. 

23. Heneliffe,Exp. (1 Mont. 24), followed in 
Fairlie, Exp., Christie, Me, 1 Mont. 17. 

24. Henderson, Exp. (4 Ves. 163)» is oYer^ 
ruled. See 6 Geo. 4, c. 16, s. 16. 

25. Henderson v, Stephenson (2 B, B., H. IX 
(Sc.), 470 ; 32 B. T. 709) distmgmshed in Murh$ 
v, South-BoM&rn Mailway Co.^ 5 B. C. B, B., 



! 28 W. R. 


1; 49 B.X, a P.,107; 41 B. T. 

806. 

26. Hetmmn y. Mym* (3 B^ B., 0h„ 420 ; i 
B, J., Oh., 97 5 IT B. 3^1 S., 394), 
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as to marshalling the deficiency between the 

legacy and tlie real estate was aeciaed ^ la 
Hemma^n, t, Fnjer, tinder a misapprehension 
as to the efect of the decision in Tamils v. 
Moefw, 2 Colly. 490, 502, and I most refuse to 
follow it. The Comt is not honnd to foUow 
a decision cicn of the Couit of Appeal if 
clearly erroneous. There were in my recol- 
lection no less than three decisions of Loid 
■Westbmy which V.-Ch. Stnait declined to 
follow. One of the oases in which he did 
so was Drummond v. Dmmmotid, 2 L E., Eq , 
335 ; 36 U J. Oh., 153 ; U L. T., N. S , 822 
■which afterwards went to the Court of Appeal 
(2 L. E., Gh., .'52 ; L. T., N. S., 33T), and the 
decision was affirmed . Per Malms, V -Ch., in 
‘Dmthile v, Dugdale, 14 L. R., Eq , 234, 235 ; 

II L J., Oh., 565 ; 27 L. T., K. S., 705, 706. 

1. IleMman v. Fryer (3 L. E., Gh., 420; 
37 E. J., Oh., 97; 17 E. T , N. S., 394). 
decision in this ca«e is clearly a mistaken 
decision; I must therefore decline to follow 
it Per Stnart, Y.-Oh., in ColUm v. Lewis, 8 
L. E., Eq., 708, 709 ; 17 E. T , K. S., 394. And 
see BiWirtS v. My dew, 20 E. T., N, S., 516, 517, 
where Malins, V.-Ch., treats the decision of 
Lord Chancellor Chelmsford as of no authority. 

2. ffemsmaw t. Fryer (3 L. E., Oh., 420 ; 17 
E. T., K. S„ 394 ; 37 E. J., Ob., 97) not followed 
in Zoimeef eld y* Xyy^ulden, 17 E, R., Eq., 556; 
43 E. J:, Ch., 570 ; 30 E. T. 156; 22 W. R. 
726. 

3. liemman y. Fryer E. E„Ch., 420; 37 
E. J., Ch„ 97; 17 E. T„ K, S., 394). Tlitn, 
with regard to the state of the authorities, 
it appears that V.-Ch. Kindersley and the late 
Ma'^ter of the Rolls (Lord Komilly) took a 
diterent \iew from that which I ha\e ex- 
picsscd, and that Y.-Ch. Btiunt V-Ch. Hall, 
and Lord Hathcrley, when Vice-Chancellor, 
took the opposite Aiew. But I feel bound 
to say that I look upon Ilensviaw v. Fnjtr, 
decided by Lord Chelmsfoid, as a diiert <le- 
Cision on this particular point. It was a 
most carefully considered judgment, and was 
a distinct expression of opinion by the judge, 
who was then the head of this Court, that the 
Wills Act had made no alteration in the law 
in this respect. Per Lord Chancellor Cairns, in 
Dmeejield v. Iggulden, 10 E. E., Oh., 136, 141 ; 
44 E. I., Gh., 203 ; 31 E. T. 813 ; 23 W. B. 
223. 

4. IXerlert Bmjer (8 Jur, 812; 5 Q. B. 
965) followed in Jameson v. Drioli and Stone 
Co., 4 L. R , Q. B. B., 208 ; 48 L. J., Q. B., 249 ; 
27 W. B. 221 ; 39 L. T. 594. 

5. Hereford and South Wales Waggon and 
MngiTieering Co., Re, Mead and Walter's 
Claims (2 E. B., Ch. I)., 621 ; 46 L. J., Ch., 
461 ; 35 L. T. 40 ; 24 W. E. 953) commented 
on in Rotherlmm Alum and Chemical Co,, Re, 
JPeaee, Mcep., 25 L, B., Ch. B., 103 ; 53 L. J„ Ch,, 
200; 60 E. T.219; 32 W.E. 131. 

4 ' 6, Moron v, Stokes (12 01. & E. 161). The 

« ' opinions of Lord Plunkett and Lord Brougham 
,in this case, that the rule in WiMs ease (6 
Bop. 17) applied to personalty, are not correct. 
, ' !Per Lord Campbell, 0., in Audsley v. Morn, 6 
u- 206 m ^ 

Mm^ord iMmfm) % §im, 489) 

Mmitata v, Vment, 3 Macn. & C. 

X:, m ; , 15 xm: 27% , 

ith regard , to that c^se^ con- 


.sklexing the way in which the order in that 
case ajjpears to have been made, without 
discussion and substantially b} consent, I 
cannot consider it an authority binding upon 
me. Per Hall, Y.-Ch., Mashau Pliosjjhate Co.,, 
Re, 24 W. B. 692, 693 ; 2 L. E., Ch. D., 611, 615 ; 

45 L. J., Ch , 584. 

9. Ilesloj), EiV}}, (1 Be G. M, & G. 477), not 
followed. The date of an order is the day 
when it is made ; and the time for a|)peali»g* 
under 12 & 13 Viet., c. 106, s. 32, runs tiom 
that day, and not fTom the day wl^en the order 
was drawm up, Dudley B7vs? Bromwich 
BanJdng Co., Mxp., MojjJdns, ife, 32 L. J., Bky., 
68 . 

10. Meslojy, Msep. (1 Be G. M. & G. 477), 
followed in Lucas, Exp., Gwyer, Re, 3 Be G. 

& J. 113; and in Rutledge v. Rutledge, 2 Ir. 
Eq. Hep. 290; and in Emmett, 19 

Beav. 233. 

11. IX&icitt V. Kaye (6 E. E., Eq., 198j 16 
W, E. 835) approved in Mead, Be, Austin v. 
Mead, 16 L. E., Ch. D., 651 ; 43 L. T, 117 ; 28 
W. B. 891. 

12. Mewitt y. Loosemore (9 Hare 449; 21 
L. J,, Oh., 69). How, in the case of ffemitt 
y. Loosemore, it appears that Turner, L. ^ J., 
then Vice-Chancellor, came to the conclusion, 
in a similar case to the present, where a mort- 
gagor was himself a solicitor, and no solicitor 
was acting for the moitgagee, that thep the 
mortgagor qud solicitor was to be considered 
as solicitor of the mortgagee. 1 confess, I 
think I am bound to state that if it were not 
for the opinion expiessed in that case, I doubt 
whether I should arfive at a similar conclu- 
sion, but the long experience and ability of 
that learned judge are such, that although I 
should oon'^ider it probable that his opinion 
is right and mine wiong, jet I should hesitate 
to apply the principle in every case. Per 
Kindcisloy, V.-Ch., in E^pin v. Pemherfon, 28 
D. J , Ch., 308, 310 Then it appeals to me, 
the case of Mewitt v. Loosemore is a clear and 
distinct authoiity. It is said that. Sir George 
Turner, then Vice-Chancellor, in that case 
laid down a new doctiine when he held that 
where a Uyid fide inquiry is made for the 
deeds, and a reasonable excuse is given for 
their not being f oi thcoming, there is no ground 
for imputing knowledge which a further and 
fuller inquiry might have imparted, and this 
decision was «aid not to have given satisfaction 
to the profession. But it would appear that 
Sir George Turner founded himself on a long 
course of prior authorities, examined them all 
with his usual caie, and aiiived at his conclu- 
sion only after the most full and careful 
examination. I think that judgment is con- 
sonant with the prior decisions, which will 
govern me in this case. Per Chelmsford, C., 
in Espin v, Pemherton, 5 Jur,, H. B., 167 ; 28 
L. J., Oh., 311, 314. 

13. Mlols V. Salim (3 Be G. M, 782) 

distinguished in Mope v. Liddell, iMdfU 
Norton, 21 Beav. 183; 2 Jur., H. 165; 25. 
L.J.,Ch.,90. , ' „ .(} 

14. Uigginsm v. Blociley (1 i 

1104). I cannot accede to the principle Which 
was laid down by V.-Ch. Kindeiuley in thi<t 
case, that because an exception is bad in pa 
therefore it is bad in the whole. 

e., in'MpffmanTfiy. Postilh^d 
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1. jnuieh Be, IlipMm v. Bildieh (44 L. 
!r^47 ; 29 W. R. 73B), not followed in Mutfa/y, 
Me, 45 L. T. 707 j 80 W, R. 283. 

2. IlUdyard y. Sotdk Sea Co. (2 P. W. 76) 
questioned in AMy v. Blaekmell, 2 Eden 290 ; 
Ambl. 503. 

3. Hill Y. A%clm (1 Kay & J. 263 j 24 
L. J., Cb., 229). So far as applies to proceed- 
ings in the Court of Chancery tinder these 
^ActSj I may observe that in Mill v. Audu^, the 
bill does not appear to have been dismissed, 
though it seems as if Wood, W-Ch., was leady 
to dismiss* the bill because there was no ad- 
mission of liability. But the decision was 
simydy that no injunction ought to be gi anted 
to lestrain the tiial of a particular can^e. 
That is perfectly intelligible, because the 
Court of Chancery would have had no ordinal y 
jurisdiction to try such a cause ; but to treat 
it as a dismissal of the bill, and a refusal to 
interfere altogether, unless theie was a genei al 
admission of liability in the first instance, 
would lead to the most serious consequences, 
because, except by means of the inteivention 
of the Court of Chancery, there is no mode of 
arriving at the amount at which the limitation 
of liability is to be fixed, or of making the dis- 
tribution of the amount when fixed. But, 
whatever may be the jurisdiction of the Court 
of Chancery with respect to such matters, it is 
not material in this case to define that jinis- 
diotion of the Court of Chancery, because the 
defendants have here first of all to establish 
the jurisdiction of the Court of Admiralty, 
before any difficulty has to be dealt with as to 
the mode by which that jurisdiction is to be 
enforced. Per Willes, J , in the Exchequer 
Chamber, in James v. London Souths Wesfe^'n 
Madway Co., 41 L. J., Exch, 186, 187, 188; 
7 L. R, Exch., 287, 291; 27 L. T. 382; 21 
W. B, 25. 

As far as Mill v, Audus is concerned, I 
agree with my brother Willes, that the Tiee- 
Ohancellor was right in refusing an injunc- 
tion, though as to concurring in what he is 
reported to have said I entertain very con- 
siderable difficulty. Per Blackburn, J., S. 0., 41 
L. J.,Exch., 190, 191 ; 7 L. R., Exeb., 287, 295. 

4. Mill V. Mill (10 W. R. 400) conbiclered 
in Clarke, Me, 21 L. R., Oh. B., 817 ; 51 L, J„ 
Oh., 762; 47 B. T. 84; 31 W. R, 37. 

6. Mill V. Kirkwood (42 L. T. 105 ; 28 
W, B. 358), examined and commented on in 
MUUm V, Marlow, 23 L. R., Ch. D,, 690; 48 
B. T. 449 ; 31 W. B. 417. 

6. M^Us V. CroU ~(2 Phil. 60). In my 
opihfon, it is very difficult to reconcile that 
<me with Lnmley v. Wayner (1 Be <4. M. & 
0. 604), which has been repeatedly followed ; 
and if Milk v. CroU is to stand with that case 

all it can only be upon its particular cir- 
cumstances. Per Selwyn, B. J,, in Catt v. 
Towle, 4 L. B., Oh., 654, 660. 

With respect to Milk v. CroU, as was said 
by Bo-rd Si Leonards, in Ms Judgment in 
Imdey v. Waymr, decided according to its 
particular circumstances, unless it is to be 
taken ate laying down that thd Court is to 
refuse to act on a negative covenant wherever 
there is a w^rrelative obligation which it esn^ 
not enforce, it does not apply ; if it is taken 
as going that i«ngth|it is' contraiy to Xmdey 
V. Way7ier, aud murt be Considered as ouer^ 
ruled. Per Olfard, B# J. Mn ' 


7. Milton V. Jones (9 B. B., Ch. B., 620 ; 47 
B. J., Ch., 740; 38 B. T. 415; 26 W. B. 656) 
ovenuled by Shermin v. Selkirk, 12 L. B., 
Ch. B., 68; 27 W. E. 842 ; 40 B. T. 701. 

8. MincfiMroke (Lord) v. Seymoior (1 Bro. 
0. 0, 396) considered and examined in Menty 

V. Wrey, 21 L. B., Oh. B., 332; 47 L. T. 231“; 
30 W. R. 850. Reversing 10 B. B., Ch. B., 492 : 
51 L. J , Ch., 422; 45 B. T. 752; 30 W. B. 317. 

9. Mmeklty v. Madmens (1 Mil. & K. 27) 
oveiruled in Mmsley v. Young, 2 Myl. & K. 780 ; 
4 L. J , N S , Ch., 200. Beveismg 2 Myl. & 

K. 82; 3B.J.,N. S., Ch., 17. 

10. Mind v. Whitmore (27 L. T,, N. S., 55 ; 4 

W. B. 379 ; 2 Kay & J. 458) considered In 
Paynf*. Be, Randle v. Bayne, 23 B. B., Ch, B., 
288; 52 L. J., Ch., 644; 48 L. T. 194; 31 
W. R. 509. 

11. Ipeld, that the Bills of Exchange Act of 
1878 was in effect a declaration by the Legis- 
lature, that the decision in the case of 
Mi'tidlavgh v. Blakey, 3 B. B., C. P. B., 136, was 
erroneous ; and as no distinction whatever was 
made by the terms of the English enactment 
corresponding with the 11th section of the 
Scottish Act between one kind of acceptance 
and another, the effect of that declaration, 
although in terms confined to an acceptance 
by the drawee of a bill, was necessarily to 
displace the whole construction of the English 
statute on which that decision was founded. 
Steele v. McKinlay, 5 B. B., App. Cas,, 754 ; 43 
B. T.368; 29 W. R. 17, 

12. Mmder v. Streeten (10 Hare 18) followed 
in Midland Counties Railway Co, v. Mice, 2 
Eq. Bep. 1109. 

13. Mmdle v. Tayhr (5 Be 0. M. k 0. 577) 
followed in Boyd v. Boyd, 2 S. B. 486 : 9 L, T,, 
N. S., 166. 

14. Mlndman v. Taylor (2 Bro. 0. C. 7) not 
to be relied on as to the statement, per Vice- 
Chancellor in Robertson v. Labbooh, 4 Sim, 
173 ; 9 L. J„ Ch , 138. 

15. Mlndmarsk, Me (1 Br. & Sm. 129; 8 
W. B. 203), must he taken to depend upon the 
special facts disclosed in the report. It seems 
to mo that the decision could not be justified 
if it weie simply the case of a peison holding 
funds expressly for a particular purpose, and 
naviiig the duty cast upon him of holding 
and retaining them for the benefit of the 
person who so intrusted Mm with them ; but 
the report shows that it was not a case of 
that desciiption. Per Lord Hatherley, 0., in 
Burdick v. Carrick, 39 L. J., Oh., 369, 372 ; 18 
W. E. 387, 388; 6 L. B., Oh., 223. 

16. Minton, Bxjp, (Be 0. 550), confirmed ir 
Qoldsmid ?. Cazemve, 7 H. L. Oa. 785. 

17. Minton, Bxp, (Be 0. 550). See Mendt 
Mxp.jpost, p. 8319 (18). 

18. Mirst V. Tolson (2 Macn. k 0. 134; 10 

L. J., Ch., 441), With regard to. the equity 
case the Lord Chancellor refers to two former 
decisions in the time of Temon and Finch, ' 
which appear to be Seam, v. Bowdm ®nGh 
396) and Mewton v. Rowe (1 Ycrm #IJ. ^ :. On 
referring to the report of the former cate in 
Finch, it appears thut there the master had 
received a premium of 2501s, and died within 
two yearsy and a bill having btnn filed against 
thn executors for the return ol a portion of the 

S mium, it is stated that the executors said 
, t thuy wquld be ’^P^ng to do whatever the , 
Courii s|mUl4 M the matter. It is guito 
, ' f f|ll 
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coHsisteEt witli Ibis lepoit that the executoi^ 
really did not coxxtesi the point, but submitted 
to yrhat the Court might, under the circum- 
stances, think just. The case of Newton v, 
Eo^me (1 Vern. 460) is certainly a \ery re- 
markable case, because there the agieement 
contained an express provision that in the 
event of death 60^. should be returned, and on 
a bill being tiled, the Court decreed the return 
of lOOZ. This is ceitainly wholly inconsistent 
with the principles legulating the interpreta- 
tion of contracts both at law and equity. The 
only possible ground on which the decision 
can be explained is that mentioned by the note 
to the case in the 3rd edition of Yemon, by 
Mr. Kaithby, and rdened to in 1 Stoiy’s 
ilquity Jurisprudence, 10th edition, p. 472, 
viz., that it must have been the case of mutual 
mistake, misapprehension, or nnconsoientious 
advantage taken by one side of the other. 
Onder these circumstances it does not appear 
to me that the case of Nirst v, ToUon is a 
sadsfectory authority or one hy which we are 
bound. It appears to be based on a mis- 
apprehension of the law on the subject, and is 
distinctly contraiy to the opinion of the Court 
of Exchequer in the case of Thompson (1 Exch. 
864'), Per Bovill, 0. J., in Wliinmp v. Hughes^ 
6 L. B., C. B, 78, 83; 40 X.. J., C. P., 104; 24 
X. % 74; 10 W. E. 439. 

The decision in the case of Bhrst v. Tomn 
does not appear satisfactoiy, for the authori- 
ties given by my lord. With the utmost respect 
to the authority of the eminent Chancellor 
(Xord Cottenham) who decided it, with regard 
to the question of equity, I must confess that 
the justice of that decision appears to me very 
doubtful The executors there seem to have 
otered to get the clerk placed in the office of 
another attorney without premium, and that 
having been declined they were made to re- 
fund money winch the testator had probably 
spent long before his death without ever con- 
templating the necessity of refunding it. I 
must say that the doctrine of the common 
law which, except in the instance of the 
patemSl or masteiM jurisdiction of the Court 
over its own officers, does not compel any 
return on the partial failure of consideration, 
appears to me on the whole preferable to an 
equity so doubtful as this. ... In 2 Williams 
on Executors, 6th ed., p. 1631, the case of 
Mint V. ToUon is treated as applicable to 
attorneys only, and being an exercise of the 
equitable jurisdiction of the Court of Chancery. 
Per Willes, J., m 

1, Mitckmm v. Ste^mrt (3 Brew. 271) ap- 
proved and followed in JBlshop^ Mxp.y Fox^ Jte^ 
16 L. B„ Oh. D., 400; 50 L. J., Oh., 18; 43 
X. T. 165 ; 29 W. R. 144. 

2. Moeuro v. Osborne (33 L. J., Ch., 586 ; 10 
X, T. 258 ; 12 W. B, 661) not followed in 
Willoughby Osborne v. Jlolyoake^ 22 L. B , Ch. 
B., 238 ; 52 L. J., Ch., 331 ; 48 X. T. 162 ; 31 
W. B 236. 

I 3. Mobmfs Meports good. Troward v. 
jg Term. B. 441. 

boohing V. Aofmmn (12 M, & Wi 170) 
d on in Imm v. JOieher^ 6 X. B., Q, B, 
J X. J., Q. B., 190 ; 43 X. % 429 ; 29 

■ 


376, 391 ; 9 L. T., N. S.. 18 ; 34 L. J., Ch., 489). 

It IS impossible for any serious puipose |o 
distinguish this case from Hodgson v. Meetive 
{Marl). The same point arose there, and the 
same law must be applied as has been there 
laid down as being the law from the highest 
authority which we know of, namely, the 
House of Lords. In another case ref cried to, 
a case decided by one of the same judges who 
decided Hodgson v, Beetive {Earl) in the^ 
House of Loids, I mean Sidney v. 11 ilmer (4 
He C. J, & S. 84 ; 9 X. T., N. S., 18), a direct 
and contrary decision was an bed al, the 
Court in that case being influenced to some 
extent, no doubt, by the construction that was 
put upon the will, and a great deal moie by 
the geneial principle found in the judgment. 
And if there was no such case as Hodgson v. 
Eeotive (Earl)^ I do not hesitate to say that I 
would rather adopt the decision in Sidney y. 
Wilnier than the principle of the decision in 
Hodgson v. Eectim (Earl). Bui I am hound 
by Hodgson v. Bective (Earl), and have no 
alternative. The law is plainly decided, and 
I must obey the law, and I should he outraging 
and acting^contrary to the decision in Hodgson 
V. Beetm {Earl) if I yielded to the strong 
temptation which I feel, and to the strong 
solicitations which have been presented to 
me, not to leave the income of this property 
any longer in suspense, to wait for an event 
which may never happen, and in all probability 
never will happen, and not to hand oyer the 
income of the property in the meantime to 
the person whom the law has designated as 
being entitled to that infaermediate enjoyment, 
if the testator has not taken it away from him. 

If he has given it to nobody else, he has not 
taken it £iway from him. In my opinion the 
heir-at-law and the next of kin are, therefore, 
entitled to the inteimediate proceeds of this 
estate, leal and personal, until it shall be 
ascertained whether the contingency, which 
in any event will put the plaintiff in possession, 
has happened. Per Bacon, Y.-Ch., in Wade-^ 
Gery v. Handley, 34 X. T., H. S., 233, 235; 1 
X. B., Ch. D., 653, 663 ; 45 L, J., Ch., 457. 

It is utterly impossible to say that the case 
before Lord Westbury (Sidney v. WUmer% 
which is so entirely different from all the 
other cases, would justify us in departing 
from the rule which was so well settled long 
before Hodgson v. Bective (Earl), and ^ so 
clearly established by that case as to the title 
of the heir-at-law and next of kin respectively. 

I think the Yice-Ohancellor could not do 
otheiwise than follow that decision. Per 
James, L. J., S. C. on appeal, 35 L. T., H. S., 
85, 86 ; 3 X. B., Oh. B., 374, 375 ; 45 L. J., Ch., 
712. 

6. Hogg v. Jones (32 L. J., Oh,, 361 ; 32 
Beav. 45) distinguished in Cressroell, Be, 
FarUn v. Cressmell, 24 X. B., Ch. B., 102 ; 52 
X. J.,Ch.,798; 49 L. T. 690. 

7. Hogliton v. Hoghton (5 Beav, 278). The 
doctrine laid down in the judgment of this 
case adhered to in Fotts v. Swrr, 34 Beav. 643. 

8. Hodghimon v. Kelly (37 X. J,, Oh., 837 ; 

6 X. B., Eq., 496 ; 16 W. B, 1078) followed in 
Fenwiek v. Buck, 19 W. B. 697 ; 24 X. T., IX 
274. ^ ' I ^ 

9. Holden V. Weeks (1 John, & H, 278) non 
!ollowed in Sem^erhy y. Fryer, 8 X. B., -Eq., 4if| i 
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1. MoUich V. SoUich (2 T. k Coll C. C. 
22^ observed upon in Qi^aysojh v. Beahm^ 3 
Be a & Sm. 298; 18 L. J., N. S., Ch., 114; 13 
Jnr, 145. 

2. Moldmorth v. Wilson (4 B. & S, 1) 
approved of in Metropolitan District Railway 
€o, V. Sharj^e, 5 L. B., App. Cas., 426 ; 50 L. J 
Q. B., 14 ; 43 L. T. 130 ; 28 W. E. 617. 

3. Mole V. Sradhury (12 L. E., Cb. B., 886; 
♦48 B. J., Cli , 673 ; 41 L. T. 163 ; 28 W. E. 39) 

not f oilovv ed in Isaacs v. Middevnan, 49 L. J 
Cb., 412;42L. T. 395. 

4. HoUawell v. Mastwood (6 Bxcb. 313). 
Bictum in this case observed upon in Mather 

V. Fraser, 2 Kay & J. 636 ; 2 Jur., N. S,, 900 ; 
25 L. J., Cb., 361. 

5. MoUmvay v. Chest on (19 L. E,, Cb. B., 
516; 51 B. J., Cb., 208 ; 30 W. E. 120) not 
followed in Anderson v. Dutler's Wharf Co., 
21 L. E., Cb. B., 131 ; 51 L. J., Cb., 694; 30 

W. B. 723. 

6. Mohne v. Qny (46 L. J., Cli., 648 ; 26 
W. E. 647 ; 36 L. T., K. S., 600 ; 5 L. E., Cb. 
B., 901. Affirming 46 L. J., Cb., 223 ; 36 L. T., 
H, S., 306 ; 26 W. E. 390) obseived upon in Ait.- 
Cen.v. 3Ianchester(^Dean and Canons'), 18 B. 11 , 
Cb. B., 696 ; 60 L. J., Cb., 562 ; 44 B. T. 868. 
Affirmed 18 L. E,, Oh. B., 612.n.; 45 L. T. 
184. 

7. Molmes v. Holmes (1 Bro. C. C. 555) 
explained and commented on in Lawes, Re, 
45 B. T. 453 ; 30 W. E. 33. 

8. MoUyford Copper Mining Co., Re (5 
L. E., Ch , 93 ; 21 L. T. 734), lollowed in City 
of Glasgow Banli, Re, 14 L. E., Cb. B., 628 ; 
43 L. T. 279. 

9. Molroyd v. Marshall (10 H. L. Ca. 191 ; 7 
Jur., N. S., 319 ; 30 L. J., Cb., 385 ; 7 L. T. 
172; 11 W. E. 171) distinguished in MEpinexdl, 
Me Tadman v. MMpineml (No. 2), 20 B. E., 
Ob, B., 768 ; 47 L. 157 ; 30 W. E. 702. 

10. Molt V. Molt (2 Vern. 322). The form 
in this case cannot be supported (See Pern- 
hrohe V. Ford), 3 Swans. 437, per Lord Eomilly, 
3Sii. E., in Cooper v. Jarman, 12 Jur., N, S., 956, 
957* 

11. Mome v. Pillams (2 Myl & K. 16). There 
a gift to a female, when and if she should 
attain twenty-one, to her sole and separate 
use, and in case of her death, leaving children, 
her share to go to her children, was held to 
vest an absolute interest in the legatee on her 
attaining twenty-one. Mr. Jarman, in bis book 
(3rd ed, voL ii., p. 737), refers to this case as a 
doubtful case, Malins, V.-Ch., said in Clarh v. 
Menry (11 B. E., Eq,, 222, 225), *an the course 
of my professional life I have cited Mome v. 
Pillans scores of times, and I do not remember 
one occasion upon which it was spoken of with 
disapprobation* I think it has stood the test 
of time remarkably well” And in the course 
of bis final decision the learned Vice-Chancellor 
said, **Then as to the case of Momev. Pillans; 
it seems that Mr, Jarman thought that Mome 
V* Pillam was a doubtful case, I am happy 
4o find indeed, I have had my attention called 
to it before, that the Master of the Bolls, in 
the case of Miwris v* Mdmards (16 Beav, 
357), said that he found txo difficulty about 
Mome V. Pillans. That case is a distinct 
authority, and as sound a decision as was 
ever pronounced by any judge, because it 

' ' proceeds upon the broad principle of giving a 
rational interpretation to words and making 


I 
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property available as early as possible,” Clarh 

V. Menry, 11 B. E., Eq., 230, 231. 

12. Mome Imestmeni Society, Re (14 B, E., 

Ch. B., 167), considered in Dr onfield, Silh* 
stone Coal Co., Re (No. 2), 23 B. E., Ch, B., 

611 ; 52 L. J., Ch., 963 ; 31 W. E 671. 

13. HooJiey, Exp. (4 B. E. & J. 456; 6 B. T. 
567; 1 W. B. 701), approved and followed in 
Whitton, Fxp., Greaves, Re, 13 L. E., Ch. B., 

881 ; 49 L. J., Bky., 31 ; 42 L. T. 63 ; 28 W. E. 
432. 

14. Mopgood v. Parkin (11 B. E., Bq., 74 ; 

22 Ii. T. 772) questioned and not followed in 
Speight, Re, Spekht v. Gaunt, 22 B. E., Ch. B., 

727 ; 52 B. J., Ch., 503 ; 48 L. T. 279 ; 31 W. E. 
401. Affirmed 9 L. E., App. Cas., 1 ; 63 L. J., 
Ch., 419; 50 L. T. 330; 32 W. E. 335. Ee- 
versing51 L. J., Ch., 715; 46 L. T. 726; 30 

W. E. 785. 

15. Mopldns V. Mopltins, 1 Atk. 593. See 
Cholmondeley {Lord) Clinton {Lord), 2 
Meriv. 173, 358 ; 2 Jac. k Walk. 18, where the 
report of this case is corrected from an MS. 
note. So also by Lord Loughborough in 
Mahergham v. Vincent, 4 Bro. 0. 0. 390* 

16. Mopkins v. Mopkins (1 Atk, 581; Eeg. 
Lib. 734 A., fo. Ill ; Eeg. Lib. 1738 A., £o. 
367; and Eeg. Lib. 1748 A., fo. 644) overruled, 
so far as the decision afiected income of 
residuary personal estate in Rective {Dari) v. 
Hodgson, 10 Jur., N. S., 373 ; 33 L. J., Ch., 
601 ; 12 W E. 625 ; 10 L. T., N. S., 202. 

17. Mopikins V. Mopkins (1 Atk. 680 ; 1 Yes, 
268; Ca. temp. Talb. 44). See Mdbergham 

; V. Vincexit, 4 Bro. 0. C. 390, where Lord Lough- 
borough has stated this case from a corrected 
I copy. 

I 18. MopUnson v. Rolt (9 H. B. Ca. 514 ; 34 
I L. J., Ch., 468), Senible, that there is not, as 
between breweis and distillers, any custom of 
trade afiecting their priorities as mortgagees 
in a manner different from the rules laid down 
in the abo\e case. Per James, T.-Ch,, in Daun 
V, City of LoQidon Brewerif Co , 38 L, J., Oh., 
454 ; $ L. H., Eq., 155 ; 20 L. T., N. S., 601. 

19. Mopkinson v. Rolt (9 H. B. Ca. 614), 
principle of applied in London ^ County 
Banking Go. v. Radoliffe, 6 L. E., App. Cas , 
722 ; 51 L. J., Ch., 28 ; 45 L. T. 322 ; 30 W. E 
109. 

20* More v. Beeker (12 Sim. 465) can 
scarcely be reconciled with the doctrines of a 
couit of equity as to the inalienable character 
of a wife’s reveraonary interest. Per Wood, 

L. J., and E. G. in Fitzgerald v. Fitzgerald, 2 
B. E., P. C., 83, 87 ; 37 L. J., P. C., 44. 

21. Mornhy v. Hunter (1 Buss. 89) observed 
upon in lonilin v. Tomlin, 1 Hate 236. 

22. Mornhy v. Matcham (16 Sim. 327) fol- 
lowed in Brown v. SeroeU, 17 Jur. 708; 22 
B. J.,0h., 1063; 11 Hare 49. 

23. MorVs case, Graints case, Bwropean As- 
surance Society, Me (I B. E., Ch. B*, 307 5 45 
B. J., Ch., 321; 33 B. T., N. S., 763) dis- 
tinguished in Domsds ease, Bwrmean Assnr^a 
Society, Re, 3 L. E„ Ch* B*, 384; 35 B. T.* 

N. S*, 653 ; 46 B* J., Oh*, 402. 

24. Morwood, Mxp. (1 Mont* k M*}, followed 
in Fas/rUe, JSkep,, Christie, Me, I Mont. tj. 

25. MMamts {Lord) Trusts, fy (12 B*^ 

Bq*, 76), not followed by Lord Selfoorne . 
BnmisMU % Cdird, 16 B. B*, Iq., 493 ; 21 tf - B* 
943; 43 B. J., Ob., 163. » , , i 

2^ MoMen r* Arthur (32 Ji. J., 
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L. 199 ; 11 W. B. 934 ; 2 K. B. 486 ; 1 Hem. 
& M. 603) followed in itofe v. Junior Army 
cmd Stores^ 21 L. K., Ch D., 369; 62 
L. J., Oh , 67 ; 47 L. T. 589 ; 31 W. B. 70. 

1^ MosMUf Me (6 Xi. E,, Ch. D., 281 ; 46 

L. J.. Oh., 817; 26 W. R. 779), not followed 
ipi Turner v. Ilancochi 20 L. R., Ch. D., 303 ; 
61 H, J., Oh., 617 , 46 L. T. 730 ; 30 W. R. 480. 

2. HoUen v. Arthur (11 W. R. 934; 1 H. & 

M. 603 ; 2 K. R. 485), followed in Ma^le v. 
Junior Amy d" A'avy Stores, 21 L. B, Ch. 
H., 369 ; 31 W. B. 70. 

8, Souldsworth v. ^ Glasgow Bmi7t (5 
L. R., App. Oas., 317 ; 42 JD. T. 194 ; 28 W. R. 
677), dioinni of Cairns, L. C., approved in 
WuU ^ €ount%i Manh, Me, Burgess's case, 15 
L. li, Oh. 607; 49 L. J., Oh., 541 ; 43 L. T. 
46 ; 28 W. R, 792. 

4. BtouUsworth v. City of Glasgow Bank 
(5 h, E., App. Oas., 317 ; 42 L. T. 194 ; 28 W. R. 
077)» distinguished in Appleya/rd's ease, Great 
Australian Gold Mining Go., Me, 18 L. E., Ch, 
D., 687 ; 50 H J., Oh., 654 ; 30 W. B. 147 ; 45 
L. T. 552. 

6. How V. Kirchier (11 Moo. P. C. 21) 
upheld in ir4r<7//wv. Tenus, 12 Moo P. 0. 361, 
6. Howe V. Dartmouth (^Marl) (7 Ves. 137). 
The rule laid down in this case prevaEs, unless 
there can he gathered from the will some ex- 
pression of intention that the property is to be 
enjoyed in specie, and which it is incumbent 
on those contesting the application of the rule 
to point out. Morgm v. Morgan, 14 Beav. 72. 

f. Jime V. Dartmouth (Marl) (7 Yes, 137) 
observed upon in Baud v. Mardell, 25 L. J., 
Oh., 21 ; and in Leonard, Be, Theobald y. King, 
43 L. T. 664; 29 W. E. 234. 

8 Jlowe V, M^Ker7ian (30 Beav. 547) not 
followed as an authoiity in Career v. Mnto 
leiie, 41 B. J., Ch., 92; 7 B. E., Ch., 90; 26 
B. T. 722. 

9. Btowell V. Young (5 B. & C. 259) acted 
on in Smith v. Fose, 6 Hare 386 ; 17 L. J , H. S., 
Oh., 170; 12 6ur. 130. 

10. JlimUns ?. Jaelmn (2 Macn. & G. 372), 
distinguished in Turner v. Turner, Ball v. 
Tmmr, 14 B. E., Ch, D., 829 ; 28 \¥,E. 859; 42 
B. T. 496. 

^ I I. lluckM V. Mucks (2 Yes, 668) as to 
limitation of estate for life to an unborn 
child, is overruled by Moutledge v. Borill, 2 
Yes. B 367. 

12. Huddersfield Corporation and Jaemiib, 
Mb (10 B. E., Ch, 92; 44 L. 0., Ch., 96; 31 
B. T. 466 ; 23 W. E, 100), followed in Smith v. 
Parkside Mining Co., 6 B. R , Q, B. H., 67 ; 60 
B. B, Q. B., 144 ; 29 W. R. 154, 

13. Mudson's case, Contract Corporation, Me 
(12 B. B., Eq., 1 ; 24 h. T., K. B., 534 ; 40 B, B, 
Oh,, 444; 19 W. B. 691), The observations of 
the M* R. in this case dissented from so far as 
they ate irreconcilable with the observations 
of the Bords Justices in BeuilVs case, Natal 
Irnmdment Co., Me (6 B. B., Ch., 43 ; 19 W. E. 

fs B. T., H. a, 577; 40 B, J„ Ch., 1). Bee 
‘-ts V. (kowe, 27 B. T., H. S., 238 : 41 B. J., 
198;7B.B. 629 

Us Yi Mms (20 Beav* 193). If it 
^ ■ to deal witjx this case J should 
■“ ““ iny assent to ih Per James, 
6 L. B., Ch, B., 


24) distinguished in Methuen and Blords Con^ 
tract, Me, 16 L. R., Ch. B., 696 ; 60 L. J., 0£, 
464; 44B.T. 332; 29 W. R. 666. 

16. Ilumherston v. Jiumberston (1 P. W. 332) 
commented on and distinguished in Mortimer 
V. TF^5/, 2 Sim. 274, 286. 

17. Iluniberston v. Bumberston (1 P. lY, 332) 
commented on and iollowed in Darfitt v. 
Member, 4 L. E., Eq., 443. 

18 Rumble v, Shore (7 Hare 247; 1 Hem.^ 
& M. 550. n. )approved in Betherington v. Long- 
ngg, 15 L. E., Ch. D., 635. ^ 

19. Bumble v. Shore (7 Hare 247 ; 1 Hem. 

& M. 550. n.) observed upon in Cramshaw v. 
Crawshaw, 14 B. E., Ch. D., 817 ; 49 B. B, Ch., 
662 ; 43 L. T. 309 ; 29 W. E. 68. 

20. Bumble v. Shore (7 Haie 247 ; 1 Hem. 

& M. 550. n.) followed in Savage's Trusts, Me, 
50 L. J., Ch., 131 ; and in Barker's Mstate, Me, 
Bethermgton v. Lonorigg, 15 B. E., Ch, D., 635 ; 
29 W. E. 281. 

21. Bmnble v. Shore (7 Hare 247) approved 
of in lAglilfoot v. BurstaU, 33 B. J., Ch., 188 ; 

3 H. E. 112; 12 W. E, 148; 10 Jur., N. S., 
308 ; 1 Hem. k M. 546. 

22. Muitiphrey v, Arabin (LI. & G. temp. 
Plunk. 318) appro\ed of in Bell v. Ahemme, 
12 Ii. Eq. B. 576, 

23. Bunt V. Hunt (31 B, J., Ch„ 161 ; 4 
Be G. Y. k J. 221) examined and commented 
on in Cahill v, Cahill, 8 B. E., App. Cas., 420 ; 
49 L. T. 605 ; 31 W. E. 861. Eeversing 7 
B. B., In, 361. 

24. Burnt V. Bunt (31 B. J., Ch., 161 ; 31 
Beav. 89 : 5 B. T., H. S„ 412, 778; 4 Be G. IB 
k J. 221). In this case there have been con* 
trary decisions, one by Bold Eomilly at tbe 
Rolls, on appeal, reversed by Lord Chancellor 
Y^estbuiy. That case had been appealed t6 the 
House of Lords, but was not proceeded with, it 
having been teiminated by a compromise. I 
am bound by the decision in that case of Lord 
Wcstbmy, as Chancelloi. Per Malins, Y.-Ch., 
in Kitchin v. Kitchin, 19.B. T., N. S., 674, 675. 

25. 5Vith rcgaid to the propriety of this 
court inteifenng to restrain xcroceedxngs in 
the Divorce Court, the counsel for the plaintiff 
rely upon Burnt v. Bunt (supra), in which 
Lord Westbury, overruling the Master of the 
Rolls, decided that where paities have entered 
into a contract to do or not to do certain things, 
and they proceed to act in contravention of 
those stipulations in the Divorce Court, this 
Court will interfere to jirevent them by injunc- 
tion. Whatever my piiiate opinion may be, 
of course I must take the law from the Lord 
Chancellor, although I may concur with the 
Master of the Rolls, whose decision was over- 
ruled; but I am told, as a matter of fact, 
that there was an appeal to the House of 
Bords, and I am informed that no Judgment 
was ever gi^en, in consequence of the death 
of one of the parties, Mis. Hunt. I cannot 
tell what the House of Lords might have done, 
and I must assume, for the purpose of mj 
present decision, that it is within the juris- 
diction of this Court to restrain proceeding's < 
in the Divorce Court in contravention of 
terqas of a deed of sejparatlon, tjhough I 
1 can see no impropriety in suen prooebc&ngs 
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1. V. Matthews (1 Vem. 408) affirm- 
in^ that the settlement in this case ^ was 
made after the treaty for marriage; it is 
difficnlt to iGconcile it with Loid Thuiiow’s 
obserfations in Stmthmm'e v, Bowes (1 Ves. J. 
28 ; *2 Bro. 0, C. 345 ; 2 Cox 28). Per Bomilly, 
M. E., in Downes v. Je^inmgs^ 32 Beav. 200 ; 32 
li. J., Oh., 643, 646. 

2. Hunt V. WimUedoTh Local Board (4 
€j. E., C. P. B., 48) approved of in Toung v. 
Leamington {Magor')^ 8 L. K., App. Cas., 517 ; 
62 L. J., Q.B., 713 ; 49 L. T. 1 ; 31 W. E. 925. 
Affirming 8 L. E., Q. B. B,, 679; 61 L. J., 
Q, B., 292 ; 46 L. T. 555 ; 30 W. E. 500. 

3. Hunter V. Hoclolds (1 Macn. iz G. 640; 

1 H. & Tw. 6U ; 19 L. J., N. B., Ch., 177; 34 
Jiir. 266. Eeversing 18 L. J., N. S., Ch., 407). 
Bee Cow v. Dolman, 2 Be G. M. G. 592 ; 17 
Jim 97; 22 L. J., Ch., 427. 

4. Hunter v. JVooholds (1 Macii. & G. 640). 
All that this case detei mined was, that in 
a suit for the administration of the assets of a 
grantee of an annuity the annuitant cannot 
prove, as a personal debt, for more than six 
years’ arrears. If the decision went beyond that, 
it is overruled by Cox v. Dolman (2 Be G. M. 
& G, 692). Per Wood, V.-Ch. Snow v. Booth, 

2 Kay & J. 132 ; and explained, ,2 Jur., N. fe., 
244; 26 L. J., Ch., 417; 8 Be G. M. k G. 69. 
And see Leading Aiticle, 2 Jur., K. S, 175, 
Part 2. 

6. Hurst V. Beach (2 Madd. 356) followed 
in Sayre v. Cramjo, 2 W. K. 438. 

6. Hurst V. Beach (3 Madd. 361) con- 
sidered in Hall V. Hill, 1 Con. & L. 120 ; 1 
Br. & War. 94; 4 Xi. Eq. E. 27. 

7, Huskam v. Dixon (1 Y. & Coll. 0. 0. 



203) oveiruled by Hudmi v. Martin, I Y. k 
Coll. C. 0. 651; 6 Our. 1121. Eeversing 6 
Jur. 387. 


8, Hussey v. Horne Pmfm (4 L. E., App. 
Cas., 311 ; 48 L. J., Oh., 352 ; 41 L. P. 1 ; 27 
W. B, 686) distinguished in Wilcox v. Bed^ 
head, 49 L. L, Ch„ 639 ; 28 W. E. 795. 

9, Hutcheon v. Mannmgton (1 Ves. J. 366) 
explained and commented on in Chasto^i, Me, 
(Jhaston v, Seago, 18 L. E., Oh. B., 218 ; 50 
L. J., 0h„ 71G ; 45 L. T. 20 ; 29 W, E. 778. 

10, llutchlm V. Hutchins (1 Hog. 315) ap- 
proved and adopted in Little v. Mngswood 
Collieries Co,, 20 L. E., On. B., 733 ; 52 L. J., 
Oh., 56; 47 L. I. 323; 31 W. E. 178. Ee- 
versing 51 L. J., Oh., 498. 

IL Hutchinson v. QiUes^ie (4 Moo. P. C. 
378) approved in Symes v. CwUlier, 5 L. E., 
App. Cal, 138 ; 49 L. J„ P. 0., 64 ; 42 L. T. 198. 

12. Hutchinson aoid Tenant, Me (8 L. E , 
Oh. B., 640 ; 39 L. T. 86 ; 26 W. E. 904), com- 
fronted on and followed in Adam v. Mnsing-* 
ton I Me, Adams, Me, 24 L. B., Ch. B., 
199 1 62 H O'., Ok, 768 ; 48 L. T. 958 ; 32 W. E. 
120 ! , 

13, Huitop V. Cooler (6 Exch, 159 ; 20 L. J., 
Uxoh. 16B; 2 Prac. Eep, 104) approved in 

V. Moehmh, 2 H. B. 362; 33 L. J., 
1 Jk, 260 ; S L. I., H. B., 463 ; 2 H. & 0. 297. 

l#i AtUn V, Beal&y (4 Jur,, K. S., 450); 
tl»t case is misreported. Per Stuart, T.-Ok, 
In Max^de v. Mhfton, 4 lur*, H. S., 968. 

Ik 'mMrn % WLfiU (2 H. L. Oa. 671; 14 
jUr. 843). ■phis case does npt estabbsli, as h 
general rule, that because A man agrees to 
become a provisional committee-man, lanA 
accepts shares without doing my Other m% 


or incurring any other liability, he is to be 
a contributory. Bharjp and James’s case, Ox^ 
ford 4^ Worcester Hxtension Mailway Co., Me, 
1 Be G. M. k G, 666 j 16 Jur. 679 ; 21 L. J., 
H. S., Oh., 767. 

16. Huxstep V. Brooman (1 Bro. 0. 0. 437) 
doubted in Wills v. Wills, 1 Br. k War. 439 ; 
4 Ir. Eq. E. 531. 

17. Hyde v. Foster, as reported in pick. 102, 
overiuled. Smith v. Hibernian Mine Co,, 1 
Sch. k Let 240. 

18. Hyde Morley (Oro. Eliz. 40 ; And. 133) 
considered in Handcoeh v. Handcoch, 1 Ir. Oh. 
E. 444, 

19. Hyde v. Briee (8 Bim. 578) referred 
to its special ciicumstances. Powell, Me, 10 
Hare 131. 

20. Hylay v. Hylay (3 Mod. 228) doubted in 
Chester v. Chester, Fitzg. 152. 


21. Irby, Re (17 Beav. 334), not followed by 
Wood, V.-Ck, in Maefarlane, Me,% John, k H* 

673. 

22. Iredell v. Iredell (25 Beav. 486). I 
cannot agree to the luiingm Iredell v, IredelL 
i'er Bacon, V.-Ch., in Cimblett V. Purton, 24 
L. T., N. B., 793 ; 12 L. E., Eq., 427 ; 40 L. 1., 

Ch., 556. 

23. Irnham v. Child (1 Bro. 0. 0. 92 ; Bick, 
654). See observations per Lord Eldon, 0., in 
Townshcnd (Maryuis) v. Stangroom, 6 Ves. 
332-3, upon the points in this case. 

24. Irving v. Thompson (0 Sim. 17; 8 L. J., 

N. B., Oh., 357; 3 Jur. 1071) approved of by 
the Lord Ohanoellor in Kerr v. Mem, 10 Sim* 

370 ; 9 L. J., N. B., Ok, 148 ; 4 Jur. 626. 

25. Ishermood, Hxp,, Knight, Me (22 L, E., 

Ch. B., 384) explained in Izard, Mxp., Bushell, 

Me (No. 2), 23 L. E., Oh. D., 116 ; 48 L, %\ 502. 

26. Ishermood, Mxp., Knight, Me (22 L. B., 

Oh, B,, 48 4). The lule as laid down by Cotton, 

L. J., in this case adopted in jirelerence to 
that expressed by Jessel, M. E., in Izard, Mxp., 
Bashell, Me, 23 L. E„ Ch. B., 115 ; 48 L. T, 

502. Arnal, Mxp., Witton, Me, 24 L. B., 

Oh. B., 26 ; 49 L. T. 221 ; 53 L. J,, Ch., 134. 

27. Islington Marliet ease (12 M k W, 20. n. ; 

3 Cl. &: E. 513) considered in Qoldsmid v. Great 
MasteT7i Mailway Co , 25 L. B., Ch. B. , 610 ; 

53 L. J., Oh., 371 ; 49 L.T. 717 ; 32 W. E. 341. 
Affirmed 9 L. E., App. Cas., 927 ; 33 W* E. 81. 
Varjing 47 L. T. 727. 

28. Israel v. Douglas (1 H» Black. 239) is 
relied upon as an authority, but the coxrectness 
of that decision has been doubted in several 
subsequent cases. In order to maintain an 
action for money paid and received, the money 
must have been actually or constructively 
received for the use of the plaintifE., Pei' 
Watson, B., in Imrsidge v. Broadbent, 4, Hr 

k N* 603, 614. . 1 . 

29. Imson v. Moore (1 Ld. Baym. 486 ; 1 

Salk, 16), The facts in this ca^e ^hest 
stated in 1 Ld. Eaymond, ht page 403, 
which report WxEes, J., tb tikjn 

his iudgment In Mlchsts, adsc m % S* fL^» 
176; 10 L. H. pat ^ 

reads like a oareM'and e^bowtf 1 1 

save oyKtif 

the Eouee of LcA* J., i 

V* rnmi 00 Lf N, a# ^ 
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1. Iza/rd, JRe (No, 2) (23 

L, B,, Cii, B., 115 ; 48 L. T. 502), dicta in, not 
approved in Anml^ Wittm, Re^ 24 L. li., 
th. B., m ; 40 L, T. 221 ; 53 L, J., Oh., 134. 


J. 

2, Jaehson^ Bme^^ Re (14 L. K , 
CK B., 725 ; 43 L. T. 272 ; 29 W. B. 253), ex- 
plained and commented on in Voisey, 
Rmgkt, Re, 21 L. E., CB. B., 442 ; 52 L. J., 
Oil., 121 ; 47 L, T. 362 ; 31 W. E. 19. 

3, Jaclam y, Newcastle (JOuke) (3 Be Gr. 
J. & S., 275) overruled by Yates v. Jack (1 
L. B., Cb,, 295). Per Jessel, M. B., in Ay^isley 
V. Glover, 18 L. B., Eq., 644 ; 43 L. J., Ch , 
777 j 31L,T,219. 

4, Jackson v, Nohle (2 Keen 590; 7 L. J., 
Oh., 133) extremely dimcult to reconcile with 
Roe d. Bloomfield v. Eyre (5 C. B. 713; 18 
L, X, 0. P., 284). Per Kindersley, V.-Ch., in 
RoUnson v. Wood, 27 B. 3., CIi., 726, 728. 

6. Jacobs Yn Richards (18 Beav. 308. n. ; on 
appeal, 5 Be G. M. & G. 55 ; 2 Bq. Bep. 299) 
observed upon in Camfibell v, Hoojjer, 3 Sm. & 
0. 163 ; 3 Bq. Bep, 727 ; 1 Jar., N. S., 670 ; 24 
L.X,Oh.,644. 

6, Jacques v* Chambers (2 Colly. 435). It 
appears to me to be a just principle, which 
the Master of the Bolls recognised in Arm- 
stfony V. Burnett (20 Beav, 424), that where a 
testator purports to bequeath shares in a com- 
pany, if at his death any payments remain to 
ho made which arc necessary for constituting 
him a complete shareholder, those payments 
must be made out of the geneial estate ; but 
1 do not see any reason to put on the same 
footing calls made after the testatoi’s death, 
which are necessary, not for constituting the 
testator a complete shaieholder, but ±oi ren- 
dering the undertaking itself a woiking 
concern, Having regard to the cases. I can- 


notion that the doctrine of Daniels v. Davison 
(16 Ves. 249), applies as between vendo*^ and 
purchaser, whilst the matter still rests in con- 
trast. Such a notion does not seem to me to 
be deducible fiom the previous authorities. 
These decisions apply only to certain equities, 
between the purchaser and the tenant when 
the purchase has been completed, and have 
nothing to do with the lights and liabilities 
of vendors and purchasers, Ber James, L, X, 
in Caballero v. Ilentij, 43 L. J., Ch,, 635, 637 * 
9 L. B., Ch., 447 ; 30‘L. T. 314; 23 W. E. 44b. 

11. James v. Whitmoi'tJi (2 L. li., Eq., 692) 
explained in Maevee v, Gorst, 4 B. K,, Eq ^ 
351 ; 15 W. B. 1197. 

12. Jaques v. Millar (6 B. B., Ch. B., 153 ; 
47 B. J., Ch., 544 ; 37 B, T. 151 ; 25 W. B. 
846), not followed in Marshall v. Berrldfm, 

30 W. B. 93; 19 B. B., Ch. D., 233 ; 51 B. X, 
Ch., 329 ; 45 B. T. 599 ; 30 W. B. 93. 

13. Jefferys v. Boosey (4 H. B. Ca, 815). 1 
think that the opinion of the six judges in 
this case was correct, that since the 54 Geo. 
3, c. 156, there is no occasion to have an 
assignment in writing of a copyright executed 
in the presence of two witnesses. I think the 
receipt in writing for the price of the cop} - 
right would operate as an effectual assign- 
ment. Per Bord Wensleydale, in Kyle v. 
Jeffreys, 3 Macq. H. B. Oa. 611, 617* 

14. Jefferys v. Boosey (4 H. B. Ca., 815) 
Great reliance was placed by the appellant’^ 
counsel on the decision of the House of Ijoids 
in Jefferys v. Boosey, reversing a unanimous 
decision of the Court of Exchequer Chamber, 
in which I had concurred. That high tribunal 
must, of course, be considered as having de- 
cided rightly; but the ratio decidendi was 
merely that an absolute assignment, executed 
abroad, of all an author’s copyright in a 
musical composition, ga\e no title to the 
assignee beyond the territory of the state in 
which the assignment vas executed. And 
this is no authority for saying that the assignee 
could not have maintained an action in Eng- 
land foi an injury to the copyright within tfio 
limits of that territory. Per Campbell, C., in 
Austria {Emperor)Y, Kossuth, 7 Jur., N. S., 642; 
9 W, B. 712; 4 B. T„ N. 8., 494 ; 4 Be 0. & X 

15. Jeffries v. Alexander (7 Jur., N. S., 221 ; 

31 B. J„ Ch., 9; 2B. T., N. S., 768; 8 H. B. 
Ca. 594. And see S, G. mm. Alexander 
Brame, 1 Jur,, N. S., 1032 ; 7 Be 0. H. & 0. 
525 ; 2 W. E. 633) considered in Robson, Re, 
Emley v. Baridson, 19 B. B., Ch. B., 156: 511 
B. J., Ch., 337 ; 45 B. T. 418 ; 30 W. B. 257. 

16. JegonY. Vivian (6 L. B., Ck,742; 40 
B.^ X, Oh,, 389 ; 19 W. E. 365) approved in 
Dlvinystone v. Rawyards Coal (h., 6 B* B,, 
App. Gas., 25 ; 42 B. T. 334 ; 28 W. B. 857. 

17. JenJm's case (reported 6 HowelFs State 
Trials, 1189, cited 3 Bla. Com, 132) overruled. 
Crowley's case, 2 Swan. 67 ; Buck* 264. 

J: J^efrixs (4Madd, 67), decisiohi 
1 V- Clintmi {Bord), 26 Bwv. 
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I.. J., CK 518 ; 21 W. R. 96 ; 27 L. T., K S., 
436^. The observation stated in this case that 
“ the Statute of Frauds is a weapon of defence, 
not offence, and does not make any signed 
instrument a valid contract by reason of the 
signature, if it is not such according to the 
good faith and real intention of the parties,” 
affirmed. Per Lord Selborne. Hussey v. 
Home-Payne^ 4 L. E., App. Oas., 311 ; 48 L. J., 
«h., 846; 41 1;.T.l; 27 W. R. 585. 

1. Jessel V. Cha>jylin (4 W, R. 610; 2 Jur., 
N. S., 931)* followed in Smith v. Smith, 23 
W. R. 771 ; 32 L. T., N, S., 787; 44 L. J., Ch., 
630; 20 L. R., Bq., 500. 

2. Jessojp V. Blake (3 Giff. 639) not followed 
by the Master of the Rolls in FiUgemU v. 
Cliajmian, 1 L. R., Oh. B., 563 ; 45 L. J., Oh., 
23; 33 L. T. 587; 24W. R. 130. 

3. m V. m (6 L. R., Ch. D., 562 ; 26 W. R. 
206) commented on in Symons, Rc, 21 L. R., 
Oh. D., 757 ; 46 L. T. 684; 30 W. R. 874. 

4. Mly V. Rees (15 C. B., N. S , 628 ; 33 
3D. J. C. P., 177) approved of in Dehenkam v. 
Mellon, 5 L. R.* Q. B. B., 394 ; 49 L. J., Q. B., 497. 

5. Johmm v. Crook (12 B. U., Ch. B., 639 ; 
48 L. J., Ch., 777 ; 41 B. T. 300 ; 28 W. R. 12) 
not followed in Roberts v, Yo^llo, 49 B. J,, Ch., 
744, and in BuM v. Fadmick, 13 B. R., Ch. B., 
517; 42 B. T. Ill ; 28 W, R. 382 ; 49 B. B, Ch., 
178. 

6. Johnson v. Crook (1 2 B. R., Ch. B., 639 ; 
48 B. J., Oh., 777; 41 B. T. 300; 28 W. B. 12), 
followed in CJiaston, Re, Cliaston v. Seago, 18 
B. R., Ob. B., 218 ; 50 B. J., Ch., 716 : 45 L. T. 
20 ; 29 W. R. 778 ; and in Wdkins, Re, Spencer 
V. JOuekworth, 18 B. R., Oh. D., 634 ; 50 B. J., 
Oh., 774 ; 45 B. T. 244 ; 29 W. E. 911. 

7. Johnson v. Gallagher (3 Be G. F. & 1. 
494; 4 B. T., H. S., 77; 7 Jur„ N. S., 273; 30 
B. J., Oh., 298; 9 W. R. 606). The dictum 
of Turner, B. J., as to the liability of the 
separate estate of a married woman for debts 
contracted with reference to such estate, ap- 
proved and adopted in London Chartered Bank 
of Australia v. Lempriere, 4 B. R., P. 0., 672 ; 
9 Moo. P. 0., K S., 420 ; 29 B. T., N. S., 186 ; 
21 W. R. 513. 

8. Johnson v, Routh (27 B. J., Ch., 305) 
appio\ed and distinguished in Harrington 
{Countess') v. Atherton, 4 N. R. 206. 

9. Johnson^ Re, Wlg(f,Ba}p, (12 B. R., Ch.B., 
905 ; 40 B. T. 529 ; 27 W. R. 804), distinguished 
in Gmel, Ssop., Sianger, Re, 22 B. R., Ch. B., 
436 ; 48 B. T. 405 ; 31 W. B. 264 ; 53 B. J., Oh., 
349. 



10. Johnston v. Smmn (3Madd. 457). “The 
marginal note to this case is not quite correct. 
Per Romilly,M. R.,in Hartshorne Y,Meholso7i, 
4 lur., H, S., 864 ; 27 B. J., Oh., 810 ; 26 Beav. 58. 

11. Johnkone v. Beattie (10 01. & F. 42) ex- 
plained in the case of Stuart v. Bute (Marguis), 
9 3S, B. Oa» 440, 

11 Jghmtom V. Beattie (10 01. F. 87). I 
must use the freedom to observe, that what- 
eter dpinibn the Scotch judges may justly 
fofmox the decision of this House in Johnstone 
% MeatUBp they ivould have acted with more 
dimity and mnre magnanimously, as well as 
more judicially, if they had calmly considered 
wlmt was for the benefit of the infant, and had 
that a Court may not only be 
for exceeding its jurisdiction, but for 
to exercise its jurisdiction for the 
a suitor, from the apprehension that 


in another case its jurisdiction has been un- 
justifiably encroached upon by another Comt 
I can take upon myself to say, that Johnstone 
y. BeaUie, whether propeily or improperly 
decided, is no authority whatever for the in- 
terlocutor appealed against. Per Campbell, 
0. in Stuart v. Stuart, 4 Macq. H. B. Ca. 1, 
64;7 Jur., KS., 1129,1132. 

I would make a passing observation upon 
Johnstone v, Beattie, Perhaps it might have 
been more consonant to the principles of geneial 
law to have held theie that every country would 
lecognise the status of guaidian, in the same 
wa> as they would undoubtedly recognise the 
status of parents, or the status of husband and 
wife. But supposing that not to have been 
the \iew taken by the House, yet there is 
nothing in that decision of Johnston v. Beattie 
in other respects that could at all interfere 
with or touch the present question ; for all that 
was decided there was, that, the status of 
guaidian not being a status recognised by the 
law of this country, unless constituted in the 
countiy, it was not a matter of course to ap- 
point a foreign guardian to be an English 
guardian, but that was only a matter to be 
taken into consideration. That was all that 
was decided in that case. PerBord Cranworth. 
II), 


13. Johnstone v. Beattie (10 Cl. & F. 83) 
followed in Finnie v. Glasgow and South 
Western Railway Co , 2 Macq. H. B. Ca. 177. 

14. Joifit Stock Discount Co, v. Brown (8 B. B., 
Bq., 381 ; 17 W. R. 1037) approved in Railway 
and General Light Improvement Co,, Re, 
zettds ease, 42 B. T. 206 ; 28 W. R. 54B 

15. Jones v. Campbell, 1 Sch. & Bef, 341.. 
See a corrected note, 3 Bli. H. S. 110. 

16. Qumre, the accuiacy of the report of 
Jones V. Clough, 366. See Belt’s Suppit. 
360. 

17. Jones v. Colbeck (8 Ves. 38). With re- 
spect to the authority of Jones v. Colbeoli, 
which in the course of the argument was^ so 
much insisted upon on the one side, and im- 
peached on the other, it is not, I think, neces- 
sary for us to give any opinion ; but I have no 
hesitation in saying that the ground on which 
the decision in that case rested seems to me to 
have been perfectly sound. The case, as I 
understand it, proceeded upon this— that the 
testator had by his will sufficiently indicated 
his intention that the property should go to 
his next of kin at the death of his daughter. 
Whether that conclusion was right or not, it 
cannot, as I think, be disputed, that if it was 
coirect the decision was well founded. In 
these cases, no less than in other oases of dis- 
positions by will, the intention of the testator, 
if sufficiently expressed or indicated, must 
govern, and the question in each case mus|; be, 
whether the intention is sufficiently ex|>ressed 
or indicated. It is not a question which can 
be measured by rule. In determining it; in 
cases of this nature the question must often be 
whether the testator has intended to give to 
those who may fill a particular character at a 
particular time, or whether he has meant t^t 
the property should go as the law would give 
it— -a question not, as X venture to think, to be 
determined, atallevtets, when fche disposition 
is of personal estate, without taking into com 
Sideration the distinction between 
next of kin simpjy, and to next of Bn i 
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me to the Statute of Bistiibutions, and with- 
out healing in mind also that it the property 
was meant to go as the law would give it, it 
might not have been necessary for the testator 
to express that intention. Per Turner, h. J., in 
Xem V. Mlassey, 7 Jur , H. S„ 534 535. 

1. Jmes V. (15 Beay. 388).^ The only 

case that was reterrcd to which, as it appeared 
to me, involved circumstances at all similar to 
these, was the case of Jbms v. Fojoall. What 
was actuallv done by the decree in that case 
prevents it fiom being an authority for the 
proposition for which it was cited ; because 
the trustee there, being by the terms of his 
trusts bound to accumulate the interest of the 
trust fund for the benefit of the costuv que 
if%nt, was chaiged simply with compound 
interest, which the very existence of a trust 
for accumulation might make pioper. It is 
true that in the course of the judgment, the 
late Master of the Rolls did, in that case, say 
that there might have been a right on me 
part of the mhtm q%e trust to claim the profits 
made by the use of the money in the business 
in which the executor was a partner, if that 
had appeared to be more for his interests. 
My lords, with great respect and deference to 
the authority of that learned judge, I am not 
prepared to follow in this case, or^ in any 
other that is exactly similar, that dictum in 
X0WS V. The circumstances of that 

case, as I recollect them, were these ; there 
was a common loan of small amount, by the 
owner of the money, to certain bankers, and 
afterwards a tiust of that debt due irom the 
bankers was constituted, one of the partners 
in the bank beina, made the trustee, and un- 
doubtedly it became his duty to call in the 
mone) , which he did not do. As far as the 
other partneis were concerned, they were not 
treated as in any waj otherwise liable, by 
reason of what had taken place, than they had 
originally been as mcie debtors. I cannot 
agree that, in those circumstances, the^ liabi- 
lity of the trustee who was a partner in the 
bank with respect to piofits would be esta- 
blished, his co-partner not being liable. There 
Was another ground, entirely depending upon 
the terms o! tlie trust deed, on which he might 
be cliarged with compound interest, and it 
may be that even independently of anything 
in the terms of the tiust deed, a trustee who 
sufiers money winch he ought to call in to be 
used in a business in which he has any interest, 
may be chargeable with compound interest. 
Of that I say nothing. But that being the 
only authority cited as a case, the ciioum- 
sUinces of which at all resemble the piesent, 
I must say that, unless the case can be dis- 
tinguished on some other grounds than any 
which I am aware of, I cannot agiee with 
what was said by the Master of the Rolls on 
that point ,* and not agreeing with what was 
^ . then said, I know of no authority whatever 

’ ' which would be reasonably referred to in sup- 
' ort'.of thf argmment of the present appellant, 
er Lord Belborhe, in v. F^ter^ 31 L. T., 

, m; r l. e., h. l, m ; u l. j., 


o. JoMs V. How (7 Hare 287 j 19 L, J., Ch., 
824) was relied upon to show that, inasmnefe as 
these mariiage articles aie a contract to provide 
for the husband and wife and the issue of the 
marriage, no person can take by virtue of these 
articles who did not survive the testator, 
because no person can take under the wiR of a 
man unless he be in existence at the time of the 
death of the testator, with the single exception 
that IS made by the 33rd section of the Wilte 
Act (7 Will. 4 & 1 Vict., c. 26). In JoMs v. HoWi 
the question was simply this: ii|iO testator, 
by a contract made on the marriage of his 
daughter, covenanted to leave to his daughter 
absolutely, or to her and her children, “ one 
equal eighth pait, or such other part as shall 
be an equal share with all and each of his 
ohildien and child of all estates, moneys, 
real and personal estate, ot which he should 
die possessed” The daughter died in the 
testator’s lifetime; by will, therefore, she 
was of course incapable of taking anything ; 
had the testator made a will, and had the 
Wills Act not been in operation, there would 
have been simply an intestacy. The case 
being sent by Sir James Wigram, according 
to the unfortunate practice of thvday,for the 
opimon of a court of law^ a quesiipn was sub- 
mitted to the Court of Common Pleas, whether 
on the events which had happened there was 
any subsisting contiact on the pari of the 
testator, the contract being that he would 
leave an equal share to her as Well as the 
other children, and the answer of the court of 
law was, that them was no breach of conferaot, 
inasmuch as he had only contiacted to leave 
by will ; and there being no person to take 
under the will, the contract had no operation. 
Now, wiiat ought to ha\e been tbe decision 
theio ? There wtis a contract by a man for 
valuable considci a tion, that he would, by his 
willj leave to his daughtei an equal piovision 
with his other children. If he had performed 
that covenant, which he ought to have been 
compelled to do, or his estsite left to bear the 
consequence, what would have been the lesult ? 
You would have found in that will a bequest 
to the daughter of one-foiiitli of his inoperty ; 
if she had left children, the B3rd section of 
the Wills Act would have come into opera- 
tion, which would have made the bequest to 
the daughter take effect ; and what would 
have been the consequence? Tbe property 
would have vested in her ; if the husband had 
survived her he would have taken it and have 
provided for his family; and if he had died 
in her lifetime, her children as next of kin 
would have taken it, or, if iho covenantor had 
died intestate, her children as her representa- 
tives would have taken her share under hot 
intestacy, and the object would have been 
secured ; instead of which, by the narrow con- 
struction put upon it by a court of law aiid( 
acquiesced in by Sir James Wigram, thci 
whole object was defeated and came to a% 
end. I entirely dissent from that cifi 
I should myself have decided in a 
contrary manner, and I decline to " 
the present instance. Per Mali|j 
JBrooh7}iant 

|; Jur. 36 
'or-'np’ 
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right pt action upon it, overruled in Smten v. 
TmtSend, 10 Jur., N. S„ 1072 ; 83 L. J., Q. B , 
301 ; 12 W. E. 1002 ; 10 L. T., N. S., 603. His 

remedy is to apply to the^ Court to stay 
proceedings in the second action. 

1. Jo7m V. LloyA (18 L. R., Eq , 265 ; 43 L. J., 
Oh., 826 ; 30 L. T. 487 ; 22 W. E. 785) followed 
in Wilder v. PUwtt, 22 L. R., Gh. D., 263 ; 62 
L. J., Oh., 141 ; 48 L T. 112 ; 31 W. R. 377. 

Jones V. Rand all (1 Jac. & Walk. 100) 
and jir}mtT07ig v. M An Age (3 Bro. C. 0. 215) 
reconciled iirnRearso^i v. Cra7isn'ic7if 9 Jur., 

N. S , 897. 

3. Jo7ies V. Smith (2 Ves. J. 372) as to 
redemption of one pait of a security without 
the other, reversed. Bee Id. 300, note. 

4. Jordan v. Lome (6 Beav. 330) observed 
upon in Wyneliy Rxj)., or Wynolds Trusts, Re, 

6 De a M. & G. 188 ; 18 Jur. G59 ; 23 L. J., Ch., 
930; 17 Jur. 688 ; 22 L. J., Oh., 730 ; 1 W. R. 
426; 2W. E. 670; 1 Eq. Rep. 621; 2 Eq. R. 
1026; ISm. &a 4S7. 

6. JorAen v. Money (5 H. L. Ca. 186). 
Although the decision in this case is no doubt 
binding, it cannot be considered as a reversal 
of the decision of the H. of L. in Hammers- 
ley V. Be Riel (Baro^i), 12 01. & F. 45 ; and 
the proposition attributed to Lord Cranworth 
in the printed report, that a statement or 
representation of what a person intends or 
does not intend is not sufficient, and seems 
irreconcilable with the decision of the House 
of Lords in Hammei sley v. Be Biel and with 
the law as laid down by all the judges of the 
highest authority. It is remarkable that 
HamiJiersley v. Be Biel was not referred to by 
any of the counsel or law lords in JorAen v. 
Money. Per Stuait, V.-Oh., in Lojff^ns v. Mam, 3 
Giff. 604. 

6. JorAen v. Moiiey (5 H. L. Ca. 185). I 
am bound to suppose this case to have been 
properly decided by the majority of the 
members of the House who voted upon it ; but 
on considering the doctrine of law which it 
establishes, I must look to the facts which 
those that decided it considered to be x>roved 
by the evidence. I cannot look at that 
evidence and say that di.ffierent inferences are 
to be drawn from it, and that the law laid 
down is accomuiodated to those inferences. 
The majority of the Lords thought that nothing 
more was proved than the declaration of a 
present intention not to enforce the bond. 
Therefore it is not legitimate reasoning, after 
comparing the evidence there with the evidence 
in this case, to argue that there, as much 
as here, a positive assertion of a fact had 
been made. The doctrine there laid down ' 
and acted upon was, that where a person 
possesses a legal right, a couit of equity will 
not interfere to restrain him from enforcing 
> it, though, between the time of its creation 
and that of Ids attempt to enforce it, he 
has made representations of his intention to 
abandon it. This is the ratio decidendi, and 
this only is binding upon ns. We are not 
called upon to give any opinion upon the point 
of law on which the law Lords were divided 
as to the difference between a misiepresentation 
: of a fact as it actually existed and a misrepre- 
! sentation of an intention to do, or to abstain 

a m doing, an act which would lead to the 
patty thereby induced to do an 
? pnthe faith of the representation. Taking 

1 ■ ■ ■ 


the law as there laid down, that a mere 
expression of intention, although acted upon, 
is no ground for equitable interference, we 
are to say whether in this case, considering 
the evidence, we come to the conclusion that 
there was here a mere expression of an intention 
not to do an act. Per Campbell, 0., in FiggoU 
V. Strattofb, 1 De 0. J. & F. 33, 61, 62. 

7. JorAen v. Money (6 H, L. Ca. 186). I 
apprehend that nothing can be more certain 
than this, that the doctrine of equitable 
estoppel by representation is a wholly different 
thing from contract, promise, or equitable 
assignment, or anything of that sort. The 
foundation of that doctrine, which is a very 
important one, and certainly not one likely to 
be departed from, is this, that if a man dealing 
with another for value makes statements to 
him as to existing facts, which being stated 
would affect the contract, and without reliance 
upon which, or without the statement of which, 
the party would not enter into the contract, 
and which being otherwise than as they were 
stated, would leave the situation after the 
contract different from what it would have 
been if the representations bad not been made ; 
then the person making those representations 
shall, so far as the powers of a court of equity 
extend, be treated as if the representations 
were true, and shall be compelled to make 
them good. But those must he representations 
concerning existing facts. The limits of that 
doctrine, and the distinction between it and 
contract, were carefully examined, and, I 
think, well pointed out in the judgment of 
Loid Cranworth in this House in the case of 
JorAen v. Money {snjfra), vhere, aftei referring 
to the cases of Richard v. Bears, 6 Ad. & Ell. 
469, and Freeman v. Coohe, 2 Exch. 654, which 
latter case Lord Cranworth thought had stated 
the doctiine somewhat more accurately than 
it had been expressed in Richard v. Sears, he 
says he takes this to be the general result of 
I the rule. Per Lord Chancellor Selborne in 
Cithend Bank of Louisiana v. First National 
Banh of Mm Orleans, 6 L R . H. L., 352, 360 ; 
43 L. J., Ch., 269 ; 22 W. R. 194. 

8. Josselyn v. Josselyn (9 Sim. 63). Main- 
tenance of infants as fixed by a testator. There 
is an error in that repoit, which was discovered 
by Mr. Maephexson, and made public by him 
in his work on the Law relating to Infants, 
p. 229. n. It appeared from Mi, Maepherson’s 
correction that the additional money allowed 
for the infant’s maintenance in that case was 
paid, not out of the propel ty in which the 
infant had only a contingent interest, but out 
of the rents of real estate in which the infant 
had a vested interest. Per Walford arguendo, 
in Briggs v. Gilson^ 14 W. R. 539. 

9. Jmjs, M Goods of (4* Sw. & Tr. 214), 
considered in Sotk&ran v. Benmg, 20 L, B., 
Ch. B., 99. 


10. Kay V. M(w$UU a MyL ^ D. OT) fol- 
lowed in Westhead v. Mem, 1 Beav. M7 ; B 
L. J.i H. B., Oh., 89 ; % Jur. 1061. 

11. Kay % Smm (20 BeaV. 666; 24 L. J., 

Oh., 788 ; 3 W. B. 621) overruled. Mmhy v. 
BmhJm, 2 Jur*, K. S.« 672; 26 L. J., 20 1 

8 Be 0. M. k 0. 470; 4^- B. 757. IP 
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APPENDIX. 




1. Kay’s Trusts, Re (23 W. E. 744), not fol- 
lowed in /». Mary, Wigton (Vicar c/),Km, 

18 li. B., ca. D., 646 ; 45 L. T. 134; 29 W. E. 

883 

'£ Kmne, Re (12 L. E., Eq., 116; 40 L. J., 
Oh., 617; 24 L. T. 780; 19 W. E. 1025), ex- 
plained and commented on in Greer v. T<nmg, 

24 L. E., Oh. D., 645; 52 L. J., Oh., 915; 49 

I, .T.224;31 W.E. 930. ^ 

S. Kearmn v. Fitzsvm(m(Z Eidgw. P. u. 16)* 
The dictum ol Lord Clare in this case that 
the rule of marshalling assets holds only 
where it is proper to be done at the death of 
the party whose assets are to be marshalled, 
and can never arise upon any subsequent fact 
or accident* considered. JEJlla/rd v. Cooper , 1 
Ir. Ch. E. 376. 

4. MeJfle. With respect to the authority of 
Keble, we cannot refrain from referring to the 
highly valuable and interesting work of Mr. 

J. W. Wallace, of Philadelphia, The Eeporbers, 
3rd. eel, pp, 207, 208, from which it appears 
that more is to be said for the character of 
this reporter as “ a tolerable historian of the 
law ” than from the remarks made upon him 
from time to time might have been supposed. i 
Per Whiles, J,, in Fmmll v, HUdltch^ 5 0. B., 

% 836. 

5. mieU V. KelUt (3 Bow 248), If 
Kellett V, Kclhti were before me, I should 
decide it exactly the other way. Per Jessel, 
M, B., in Bmlies v, Pritchard ^ 26 W- E. 761, 
762 ; 6 L. B., Ch. B., U} ^6 L. J., Ch., 840; 
37 L. T. 259, 

6. Kelli/, Simmons, Pe (7 L. E., 

Ch. B., 161 ; 47 L, J., Bky., 30; 37 L. T. 581 ; 
26 IV. E. 120), commented on in Greens. Smith, 
24 L. E , Ch, B., GT2; 52 L. J., Ch., 921 ; 49 
L. T, 297. 

7. KemUc v. Farrcn (6 Bing. 141) com- 
mented on in Wallis v. Sinith, 21 L. E., Ch. B., 
243 ; 62 L. d., Oh., 143 ; 47 L. T. 319 ; 31 W. E. 
214. 

8. Kemhle v. Kean (6 Sim. 333) overruled. 
iMmley v. Wagner, 1 Be G. M, & G. 601 ; 21 
L. :r., H. S., Ch., 898 ; 16 Jur. 871. 

9. Kmmard v. Kenmrd (8 L. K , Ch , 227 ; 
42 L. J., Oh., 280; 28 L. T. 83; 21 W. E. 206) 
commented on in Kirmm^s Trusts, Me, 25 L. E., 
Ch. J>., 373; 52 L. J.,Ch., 952; 49 L. T. 292; 32 
W. E. 681. 

10. Kennedy v. Green (3 Myl, & K. 699). 
As to the extent of the doctrine laid down 
in this case, see Atterhury v, Wallis, 2 Jur., 
H. B., 313. S. 0. on appeal 4 W. E. 734; 
2 Jur., K a, 1177; 26 L. J., Ch, 792; 8 
Be G, M. & G. 454 ; and KettlewortliY, Watson, 
21 L. E,, Ch. B., 685 ; 51 L. J., Ch„ 281 ; 46 
L. T. 83 ; 30 W, E. 482. 

11. Kennedy v. Green (3 Myl. & K. 699). I 
entirely assent to the law there laid down. 
Per Campbell, C., in Perry y. Boll, 2 Be G, F. 
& J. 64 ; 6 Jur., N. S., 661, 663. 

12. K^enmdy w. Green (3 Myl. & K. 699). 
The doctrine of this case requires to be ad- 
ministered with the greatest care and delicacy, 
^and to be so acted on as, on the one hand, to 
^protect a purchaser for valuable consideration 

against all the world, and, op the other, so as 
not to encourage fraud, by permitting a pnr- 
qhaser to disregard the plain and obvious marks 

1- T. tc 'i 7 . jr - _ m... e\r\ 


f it, Greetidade v. Mare, 20 
ir., N. S., 294; 24 L. J., Ch, , 





13. Kennedy Y. Green (3 Myl. & K. 718), and 

Vorley v. Coolie (1 Giff, 230). These* cases, 
where deeds were Said to be void as being 
procuied by misiepresentation, though suffi- 
cient ground-" for the relief granted, could not 
have sustained a plea of non est factum at law. 
Per James, L. J., in Hwiter v. 20 

W. E. 218 ; 7 L. E., Ch., 75 ; 41 L. J., Ch,, 175 ; 

23 L. T. 765. 

14. Kensington {Lord) v, Boimerie (19 . 

39). I see that tlie Master of the Eolls is 
reported to have said (page 54J, “ Nothing is 
better settled than that, if the remainderman 
allows the tenant for life to receive the rents 
without keeping down the interest, ho cannot, 
after the death of the tenant for life, ask for 
an account of the rents, and seek to establish 
a debt against his a'^sets, on the pound that 
the rents were sufficient for this purpose.” 
Plow is that ? How is the one to know, as of 
course, what the other is doing? Per Lord 
Brougham, in Kensington {Lord) v. Bomerie, 

7 H. L. Ca, 564. Whereupon the counsel 
for the respondent said that that passage had 
excited attention in Ireland in a case of 
Baldmin v. Baldmn, which twice came before 
Lord Chancellor Brady, see 4 Ir, Oh. E. 505 ; 

6 Ir. Ch. E. 156. On the Erst occasion his 
loidship described himself as “coerced” by 
that statement, but on the second occasion he 
said that he had communicated with the 
Master of the Eolls on the subject, when his 
Honour stated, “that some error must have 
occurred in the report, which he was not 
prepared to say was strictly in accordance 
with what he had said on the occasion.” ^ 

15. Kensington v. White (3 Price 164) is too 
loosely lepoited to afford any principle, 
Shaelell v. Macaulay, 2 Him. & S. 87; 3 L. J., 
Ob., 27. 

16. KeppeU\. Bailey (2 Myl. & K. 517). The 
piindple that incidents of a novel kind cannot 
be devised and attached to propcity, at the 
fancy or caprice of the owner, enunciated by 
Lord Brougham, 0., m this case, was recog- 
nised and adopted in Aclroyd v. Smith, 10 
C. B. 164, and London Loan and Miscount Co, 

V. Mmhe, 6 C. B„ N. B., 803, 804. 

17. Keppell v. Bailey (2 Myl. & K. 517), so 
far as it is a decision that a lestrictive 
covenant as to the use of land, which does 
not run with the land at law, is not binding 
in equity upon an assignee with notice, has 
been o\errulcd by recent cases. Per Fry, J., 
in Lulter v. Mennls, 7 L, B., Oh, B., 227 ; 37 
L. T., H. B., 827 ; 47 L. J., Ch , 174. 

18. Kerrich v. Bransly (7 Bro. P. C. 437) is 
no authority for the proposition that a court 
of equity has no jurisdiction to try the validity 
of a will of real or personal estate. Middleton 
V. Sherlurne, 4 Y. & Coll. 358. 

19. Kerrich v, Branshy (7 Bro. P. 0. 437). 
Previously to the Statute of Frauds the Court 
of Chancery frequently took upon itself to 
determine the validity of wills by inquiry 
before some of the Masters of the Court, a 
practice which has ceased since the case of 
Kerrich v, Branshy (7 Bro. P. C. 437, A.n. 
1727). But as early as the time of James I, ' 
it appears to have been considered that the 
pmper mode of trying the validity or in- 
validity of a will of real estate was by a trial 
of fK» Court of Chancery reserving power 

the case as ju^cf " 
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JBoy,^e V. Mos&borougl% 1 Kay 71 ; 2 W. K. 91, 
290; K. J., Oh., 905 ; 18 Jar. 205; 2 Eq. 
Kep. 675 ; 3 De G. M. & G. 817. 

1. Key V. Key (4 Be G. M. k G. 73). Ac- 
cording to the ordinary rule this Court will 
not decide a legal question as to a right to 
real estate in remainder ; and will not try the 
legal title to real estate in possession of a 
person who is out of possession. Both pro- 
pcwitions are elementary. As regards the 
former, Be Wlndt v. Be Windt (1 L. E., H. L , 
87) was lefeired to during the argument as 
giving the hi|hest sanction to what was said 
in Greenwood v. Sicilterland (10 Hare (App.) 
xii.), and Barllel v, Bamso?i (10 Hare (App.) 
xiv,). But, in fact, no authority is requiied 
for either. It is said that the Court is asked 
to do no more here than was done in Key v. 
Key (suj}ra\ and (by means of an artifice 
suggested by the Court), as in Forsbrooh v. 
Fmbrmh 1^ B. T., H. S., 282 ; 3 L. E , Oli., 93). 
If Key V. Key be law, the amendment in 
Fonhrooh v. F'onhmoJi seems to have been 
unnecessary, so that the oases are not quite 
consistent. And notwithstanding my un- 
feigned respect for the judges who decided 
Key V. Key, and notwithstanding the fact 
(which, though not appearing in the report, 
was stated to me by Mr. Dickinson) that the 
point was considered, I must decline to lollow 
it as regards the question of jurisdiction in 
any case not absolutely similar, which this is 
not. Per Wickens, V.-Ch., in Pryse v. Pryse, 
27 L. T., N. S., 575, 677 ; 15 L. E., Eq., 86 ; 42 
L. J., Ch., 253 ; 21 W. B. 219. 

2. Lord Brougham’s observation in Keys, 
Fxj}. (1 Mont. & A. 242 ; 3 Bea. & Ch. 275), as 
to the Lord Chancellor’s jurisdiction in all 
matters relating to the fiat being wholly 
untouched by the provision of that statute, 
corrected. Stubhs, Mxp,, HaM, Re, Mont. & 
€h. 489, 611 ; 3 Bea. 549 ; 3 Jur. 427. 

3. MUer, Exp. (13 L. B., Oh. B., 245 ; 41 
L. T. 520; 28 W. E. 269), distinguished in 
Mmxwell, Exp,, Memmqway, Me, 23 L. E., Ch. 
B., 626; 52 L. J., Oh., 737; 48 L. T. 742; 31 
W. B. 711. 

4. Kilmigfon, v. Parlm (21 W. B. 121) fol- 
lowed in B} ktow v. Masefield, 52 L. J., Ch., 
27 ; 31 W. B. 88. 

5. Kimberley v. Jennings (6 Sim. 340) over- 
ruled. Lumley v. Wagner, 1 Be G. AI. &: G., 
604 ; 21 L. J., H. S., Oh., 898 ; 16 Jur. 871. 

6. King, Exp. (20 L. E., Bq., 273 ; 44 L. J., 
Bky., 92 ; 32 L. T. 505 ; 23 W. B, 681). “ Alay 
require further consideration : ” in Bagsliaw, 
Exp,, Ker, Me, 13 L. B., Ch. B., 304 ; 41 L. T. 
743 ; 28 W. B. 403. 

7* Mmg v. Bwrcliell (AmbL 379; 1 Eden 
424 ; 4 T. B. 296. n.) observed upon in Wood- 
home V. IXerriek, 1 Kay k J. 352; 24 L, J., 
Oh.. 64?$ S W. K. 308 ; 3 Eq. Eep. 317. 

S. V. Moare (13 M. k W, 494; 14 
L. J., Exoh., 29). All the authorities on the 
subject were brought to the attention of 
the Court of Exchequer, and fully considered 
by that court in the case of King v. Iloare 
in a Jud|ineht pronounced by one of the 
most distinguished Judges who ever sat in 
Westminster Hall. I need not go into the 
elaborate reason assigned by Lord Wensley- 
dale in that judgment, which enters into the 
" yhple law on the subject, but the result is, 

I ^at’the laV, as there laid down, and I hope I 


may say as finally established, is that judg- 
ment recovered against one of two or more 
joint debtors, or of two or more wrongdoers, 
is a bar to an action against the others for 
the same cause. Under these circumstances, 
having, as we have, not only principle but a 
long series of authorities in favour of this 
being law, affirmed by Lord Chief Bax'on 
Comyns in his Digest (tit. Action, K, 4), and 
lastly, recognised and affirmed by the Court 
of Exchequer in King v. BCoare, I think we are 
bound to act according to these English autho- 
rities, notwithstanding Ameiican decisions to 
the contrary, and the respect I have for those 
decisions. Per Kelly, 0. B., in the Exchequer 
Chamber, in Mrmsmead v. Harrison, 41 L. J , 
C. P., 190, 192 ; 7 L. B., C. P., 547; 27 L. T. 
99 ; 20 W. B. 784. 

9. King v. Hoare (13 M. k W. 494; 14 
L. J., Exch., 29). By a highly artificial chain 
of reasoning, the justice of which I could never 
comprehend, it was there held that a plaintiff, 
issuing execution against one of two defend- 
ants, abandoned Ms right against the other, 
because the consideration for the original 
contract became merged in what is called a 
contract of record, and therefore, though he 
never recovered a penny from the defendant 
against whom he fiist proceeded, he could not 
get his money from the other. Per Black- 
burn, J., in Balter v. Sayers, 17 L. T., K. S., 
579, 580. 

10, Kingy. Hoare {IZ AL & W. 494; 14 L. J., 
Exch., 29) adopted in Kendall v. Hamilton, 4 
L. B., App. Cas., 504 ; 48 L. J., 0. P., 705 ; 
41 L. T.418; 28 W. E. 97, 

I see nothing I confess in the case of King v. 
Hoare, which would lead one to doubt that this 
case was one, as the law stood, legally decided ; 
and if there be any consequential injustice 
arising from any particular ciioiimstances to 
persons similarly situated to Messrs. King k 
Hoare, the evil would preponderate over any 
advantage there might be in requiring all co- 
contractors to be made parties liable. If 
there is any injustice in it, it can only be 
remedied by the legislature, should it think 
fit to afford this remedy. At this distance of 
time after so much reliance has been placed 
from time to time in other cases upon the law 
as laid down in King v. Hoare, it cannot be 
now altered by a decision of your LordsMps’ 
House. Per Lord Hatherley. S. 0., 4 App. Oas. 
523. 

But in such a case as King v. Hoare, where 
the plaintiff had contracted with the pro- 
visional committee of a company, and conse- 
quently was very uncertain how many were 
joint contractors, it did operate harshly. He 
dared not join many in the first action, for, as 
the law then stood, if he failed as to any one 
he failed as to all ; and it does seem hard that 
a judgment obtained under such circumstances 
against one should be without satisfaction a 
bar as to all the others. IlMs hardship is very 
much removed by the provisions of the exist- 
ing law, by which the plaintiff recovers Judg- 
ment against those whom ho proves to be his 
debtors; though he has Joined others a,s 
defendants he has only to pay the costs of 
those improperly joined. But I think that 
the hardness of the law, even if it exist, is 
a reason for altering it, not for reusing to 
act upon it; and I think no doubt has etot 



been expressed, nnless perhaps in Mxp. 
WaUffull (i Dq a. & Sm. 199), that v. 
Moare does truly state the law as it existed 
before the Judicature Acts, and it was not 
doubted in the ccuris below, or I ^think 
seriously (questioned at the bar that it did 
so. Per Lord Blackburn. S. 0,, 4 App, Cas, 
545. 

1. V. Maleiit (9 Hare 692) observed 
upon in Atldmon v, IS Jur. 283. 

2. It is a rule of construction, paiticularly 
in wills, that -where words are of an ambi- 
guous sijjnification, or are of such a nature 
as that they may be sometimes considered as 
words of purchase, and sometimes as words 
of limitation, the intent of the devisor must 
fix the meaning of those words. The word 

issue ” is of this nature. In deeds it is a 
word of purchase, and technically speaking 
it is so. The case of XCmg v. Helling (2 Lev. 
58) was the first case wheie it was taken 
and considered as a word of limitation, Man- 
ieeille v, CarTieh^ 8 Eidgw, P. 0. 365. 

3. MingMXge Xlour Mill Co. v. PlymouiJi 
Grinding and Baking Co. (2 Exch. Eep. 718) 
observed upon in Grcermood^s case^ 3 Le G. M. 
k G. 460 j 18 Jur. 387 ; 23 L. J., Gh., 669. 

4. Mimey w Slnsey (2 Ves. 577 ; 3 Atk. I 
809). Though the marginal notes lay down 
the general rule (adopted by text-writers) that 
a decree in one suit cannot be pleaded in bar 
of another suit, unless such decree has been 
signed and inrollcd, the decision of Lord 
Hardwieke in that case apparently made 
under special circumstances, the ^ bills in the 
two suits being in the nature of hill and cross- 
bill, and the cross-bill having been filed 
before the decree iu the first suit was made. 
Pearm v. BoUnson, 1 L. E., Eq., 241 ; 14 
W. B. 121? 35 L. J., Ch., 110; 13 L. T., 
K. S., 519. 

6* Mnhmeaton iPeefor\ Be (20 L. E., 
Ch. B., 203 ; 51 L. J., Oh., 581 ; 30 W. E. 539), 
not followed in Bt. JolirCs College^ Oxford 
Exp., 22 L. E., Ch. D., 93; 31 W, E. 55; 48 
• L. T. 331 ; 52 L. J„ Ch., 268. 

6. Ki/rltrvood, Exp, Mason, Be (11 L. E., 
Ch. B,, 724 ; 40 L, T. 566; 27 W. E. 806), 
explained and commented on in Bagster, 
Exp., 24 L. E., Ch. B., 477 ; 49 L. T, 272 ; 32 
W. E. 215. 

7. Knapp v, Myes (Amhh 661) observed 
upon in Wilkins v. Jodrell, 13 L. E., Ch. B., 
664 ; 49 L, J., Ch., 26 ; 41 L. T. 649 ; 28 W. B. 
224. 

8. Knatoklull v. Fearnkead (3 Hyl. & Or. 
122) followed in Story v. Gape, 2 Jur., K. S., 
706. 

9. KmteJibull v. Gmeber (3 Meriv. 124) 
explained and distinguished in Cdlhf v. 
Gadsden, 11 Jur., 3SL S., 760; 12 L. T., K S., 
197; 5 K B. 456. 

10. KnatMuU v. JlalleU, Etalletfs Estate, 
^~Be (13 L. E., Ch. D., 696 ; 49 L. J., Ch., 415 ; 

f 42 L. T. 451 ; 28 W. B, 732) distinguished in 
’ '"Mem Zealand Band Co. v, Watsm, 7 L. E., 
B. B., , 374 ; 50 Jj, J., Q. B., 433 ; 44 L. T. 
1, 694 

, ^ , X... ^.mgu V, BulMey (27 L. J., Oh., 592 ) 

’ ” ' , -not Mloyred in Lloyd t. Cheetkam, I 171 ; 

' -30 hy J.. Oh.. 6iO. Apd see Meald % 5 


Be, 5 Be G. M. & G, 188 ; 18 Jur. 659 ; 23 
L. J., Ch , 930 ; 22 L. J., Ch., 750 ; 17 Jur. 588 ; 

1 W. E. 426 ; 2 W. B. 570 ; 1 Eq. Bep. 521 ; 2 
Eq. Eep. 1025 ; 1 Sm. & G. 427. 

Knigkt V. Ellis (2 Bro. C. 0. 569) is good 
law, and has never been overruled, but Lord 
Langdale’s decision, in Atb.^ Gen. v. Bright, 2 
Keen 57, is inconsistent with it. IK 

13. Knight v. Majorilanks {2 Macn. & G. 10) 
approved m Melhonrm Banking Corpomfmi 
V. Brougham, 7 L. E., App. Cas , 307 ; 61 L. J., 
P. 0., 65 ; 46 L. T. 603 ; 30 W. E. 925. 

14. Knight v. Moseley (AmW. 176) and 
EoldenY. Wieks (1 John. & H. 278), It is 
laid down in these oases that a patron cannot 
file a bill for an account. I confess that doc- 
trine has always seemed to me to be utterly 
unintelligible. I never could understand why 
a vicar who has wrongfully cut timber should 
not be called to account for the ^proceeds after 
he has turned it into money, in order that 
they may be invested for the benefit of the 
advowson ; it being conceded that the patron 
is entitled to the specific timber. Per James, 
V.-Oh., in Somerhj v. Fryer, 8 L. E., Eq,, 417, 
423 ; 38 L. J., Ch., 617. 

15. Knight v, Mhj (3 Mann, &: Gr. 92; 3 
Scott, K. B., 409) commented on and followed 
in Moore v. Clegliorn, 17 L. J., K* S., Ch., 400 ; 
12 Jur. 691. Affirming 10 Beav. 423 ; 16 L. J., 
N, S., Ch., 469, 11 Jur., 958. 

16. Knowles v. GreenIdU (30 L. J., Oh., 670), 
where a petition of re«heaiing on the signature 
of one counsel was admitted, observed upon 
in Buekeridge v. Whalley, 8 Jur., H. S., 473 ; 
81L. J., Ch.,416; 10 W.* B. 613. 

17. Knowles v. Me Adam (3 L. Bxch. B,, 
23) held wrongly decided. Coltness Iron €o. 
v. Black, 6 L. E., App. Cas. (Sc.), 315 ; 61 L. J., 
Q. B., 626 ; 45 L. T. 145 ; 29 W. E. 717. 

18. Knox V. Kelly (1 Br. k Wal. 542) com- 
mented on in Hickson y. CoIUs, 6 Ir. Eq. Eep. 
624; 1 J. &L. 94. 

19. Krchl V. Burrell (10 L. E., Oh. B., 420 ; 
48 L. J., Ch., 252 ; 39 L. T. 4G1 ; 27 W. E. 234) 

not to be extended,” in Potter v. Cotton, 5 
L. E., Exch. B., 137 ; 49 L. J., Exch., 168 ; 41 
L. T. 460 ; 28 W. E. 160. 

20. Krehl v. Burrell (10 L. R., Ch. B., 420) 
distinguished in JDollman v, Jones, 12 L. R., 
Ch. D., 553 ; 27 W, E. 877. 

21. KreU v. Burrell (10 L. B., Ch. B , 420) 
explained in Lowe v. Lowe, 10 L. E., Ch. B., 
432; 48 L. J., Ch., 383; 27 W. E. 309; 40 
L. T. 236. 


22, Lahouohere v. Dawson (13 L. E., Eq., 
322 ; 41 L. J., Ch., 427 ; 25 L. T. 894 ; 20 W. B. 
309) considered in LeggottY. Barrett, 15 L. B., 
Gh. B., 306 ; 61 L. J., Ch., 90 ; 43 L. T. 641 ; 28 
W. B. 982). Per Brett, L. J. ; and in Walker v. 
Mottram, 19 L. B., Ch. B., 355 ; 51 L. J.; Oh., 
108 ; 45 L. T. 659; 30 W, E. 165. Per Bindley 
and Lush L. J J, ; and not followed in WalMr v. 
MoUram (supra), Per BaggaEay, L. J. ^ 

The rule of Lahouchere y. JDawspn, mhlAh 
precludes the vendor of the' good-wiH- a 
business from soliciting the former cu^bgi^r^ ' 
■ b be extended to the case of a compulsory 
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fotmded on ata implied contract by tbe vendor 
of good-will of a business not to injure 
the property for which he has received con- 
sideration, but the obligation enforced by that 
case is purely personal, and not a mere incident 
to the transfer of property. Ib. 

The decision of iMhoneliere v. Bawmn held to 
apply to the cases of voluntary sales. Semhlef 

n, 

« 1. LaiUiry, Say?,, Turner, Be (ir L. R , 
Oh. B., 532; 50 L. J., Oli., 838; 45 L. T. 5), 
explained and comnientecl on in Isherwood, 
Bxp , 22 L.'n., Ch. B., BS4 ; 52 B. J., Ch , 370 ; 

48 L. T. 398 ; 31 W. R. 442. 

2. Lale v. Pnsley (1 L. R , Eq, 173) (as to 
making order to icad depositions in banki uptcy 
at the healing) overruled in uillen v. Bomiett, 

6 L. B., Bq., 522. 

3. Lmnhe v, Mames (6 L. R., Ch., 597 ; 40 

L. J , Ch., 417; 25 L. T. 175; 19 W. R. 659). 
Aflirming 10 B. R , Eq , 267 ; 18 W. R. 972 ; 40 
B. J., Ch., 15, commented on in Adams and 
McMlnyfon Vestry, Be, Adams, Be, 27 B. R., 
Ch. B.‘, 394 ; 61 B. T. 382; 32 W. R. 883 ; 52 | 
B. X, Ch., 758. ! 

4. Bamhert, Bxj?. (13 Tcs. 179), is no longer 
law, and a person taking up a bill for value tor 
the honour of the diawer may sue the^ acceptoi , 
though the bill was aii accommodation bill as 
between the acceptor and draAver. A person 
taking up a bill supia imotcst, stands in the 
place of the holder from whom he receives it, 
and not in the place of the person for whom 
ho takes it up. Swan, Bxj?., 16 W. B. 660 ; 18 
B. T., K. 8 , 230 ; 6 B. R., Eq., 344. Malins, 
V.-Oh. 

6. Zamplet/ v. Blower (3 Atk. 398). See 
Bee V. Bnernix, 3 Bro. 0. 0. 381, where this 
case is stated fi om the Register Book. 

6. Band Credit Co. v. Bermoy {Lord) (5 
B. B., Oh., 763; 39 B. J., Ch., 477; 23 B. T. 
439 5 18 W. R, 393) distinguished in Baxlway 
and Beneral Biylit Improrement Co., Be, 
MarzettVs ease, 42 Ia T. 206; 28 W. R. 541. 

7. Bandore Btemexus Stfel Co., Be (10 B. R., 
Oh. B , 489; 40 B. T. 35 ; 27 W. R. 304), not 
followed in Mdadras Irrigation and Canal Co., 
Be, 16 B. B., Ch. B., 702 ; 29 W. R. 620. 

8. Bane v. llorloek (1 Drew. 687) observed 
upon in Bates v. Brothers, 17 Jur. 1174; 18 
Jur. 715; 23 B. J., Ch., 150, 782; 2 W. R. 
116; 2 Eq. Bep. 321. 

9. Ba/ne v. Morloeh (1 Brew. 587) followed 
in Thomas v. Cooper, 18 Jut. 688 ; 2 Eq. Rep. 
1186. 

10. Bam V, Susband (14 Siih. 666) was a 
case which seemed to stand by itself, and was 
not in accordance with the other authorities. 
Bet Malins, Y.-Ch., in Baber, Be, 40 B. J,, 

W 654; 18 W. E. 1131. 

Bwp. (6 B. R., Oh. P., 971; 37 
^ ; 26 W. B. 68, approved and followed 

in CpfinBeim v. JaeMon, 48 B. J., 0. P., 441 ; 
41 K %, H. S., 193. Affirmed 49 B, J., 0. P., 
216. 

12. Bangdah (Bady) v. Briggs (3 O. 
254) followed in JSepbwn v. BUnmg, 4 Jur., 

S., 6BB 

13. Bangley v. Bat^H (1 Eq. Oas. Ahr., 
pi. 29, cited in 1 P. W. 759 ; 1 Yes. 26) fol- 
lowed in Btmiley v. Bernard, Ambh 355 j 1 

■ Eden 87. 

14. Bangmead v. CoeMrttm (25 W* B. 316) 

' not followed in St* Johnts College, Ootford^ Bsep*, 




22 B. R, Oh, B, 93; 31 W. R. 65; 48 B. T. 
331 ; 52 B. J , Ch., 268. 

15. Lmgridge v, Payne (2 John. & H. 423; 

10 W. E. 726). It is said that the case is 
governed by the decision in Bangridge v. 
Pay7ie. And if ibis question was really there 
decided, I should certainly follow that de- 
cision; but that case is one which I cannot 
help regretting to find reported, because the 
judgment does not tell the reader upon what 
principle it piooeeded, and it is merely a 
judgment restuiimng an ejectment until the 
healing. The ca<='e was tins: There was an 
agreement in writing tliat the morlgagee would 
not call in the money for two years, the 
mortgagor fulfilling the co\enants. The 
moitgagor forgot to pay the inteiest, and the 
mortgaaee ga\ e him notice that in consequence 
of his tailuie to pay interest the mortgagee 
would not he bound as to the two years, but 
would exeicise his discretion, and the latter 
requested payment of interest cine and costs. 
The interest and costs were paid, and then 
the mortgagee issued a writ in ejectment. 
He was restrained until the hcaiing. Now 
the Yice-Chancellor might ha^e thought 
that the notice was a conditional demand, and 
that the moitgagee in fact said, “ If you make 
this payment I will for the present waive my 
light ; ” and it that was so there was ground 
for the injunction. It is worthy of note that 
when that case was called to the attention of 
the judge of the Banded Conit in Ireland (Mr. 
Justice Hargieave), in Taaffe's JSstate, Be, 14 
Ir. Ch. R. 347, he spoke in very strong terms, 
and said that the case would he overruled, 
and that he could not oonjecture the ground 
of the doctrine on which it was decided. In 
other words, he thought it a mere determination 
on the balance of convenience till the hearing, 
and not on any doctrine. There is no principle 
in Bangridge v. Payne inconsistent with my 
decision. Per Fry, J., Keene v. Bi scoe, 8 B. R., 
Oh. B , 201, 203, 204; 26 W. R. 652, 563; 47 
B. X, Ch., 644, 646 ; 38 B. T. 286. 

16. Bargan v. Bowen (1 Sch. k Bef. 296). 
The orcler made in this case is not to bo 
leconciled with tbe rules of pleading in equity. 
It is not an authoiity by which the Court will 
be governed. White v. Westmeath {MaTgau), 

2 Moll. 128, 129. 

17. Barge's case (3 Beon, 182) explained 
in Mosher v. Bpshsr, 26 B. R., Ch. B., 801 ; 53 
B. J., Ch., 723;32 W.E. 821. 

18. Barner v. Burner (3 Drew. 704 ; 6 W. R. 
613) not foRowed in Cadogan v. Palagi, 32 
W. R. 57. 

19. Bassame v. Tierney (1 Macn. k G, 651 ; 
2 Hall k T. 115) explained in Barrow v. 
Barrow, 4 Kay k J. 409 ; 4 Jur., H. S., 1049. 

20. Baimer v, Beate (4 01. k W. 670 ; 11 BR. 
H, B. 112. Affirming JVeafe v. Batlmer, 2 Y. & 
Coll. 267) explained in Browne v. Boehlmrt, 
10 Sim. 420 ; 9 B. X, N. S„ Oh., 16T; 4 Jur. 
167. 

21. Batouehe OBriark (10 Ir. Eq. 112) 
observed on in Btnthwaite, Me, 2 Xr. Oh. B. 
64 

2% Bawrie v. Om/e (32 Beav. 1 X 7 ) ovemled. 
See Byre v. Brett, 34 Beav. 441 , and Bwrkam 
(Marl) V. Begmrdf 34 Bea^. 442 , 

23 . Bm V. (I Bws, XOO) observed 

upon in Tomlm v, JlemMmh X Hare 236 , 

24 Bm^es v. BmmU (1 Oox 167) donW^^ 
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tlaongli followed as an authority in ColUngmood 
Y, Mom, 2 Jnr.tH. S., 785, 786. 

1. Zames V. Meomett (1 Cox dis- 

tingnislied in and 

Me, 27 L. K., Oh. D, 394; 51 L. T. 3b3, 53 

W* TJ 

k Xarojm v. Mmsfeld (1 pr. & War. 
’>571 “contains nothing to show that any other 
ntles than those of ordinary evidence are 
applicable to cases of soUcitor and client, 
i’er Stnait, V.-Ch., in Judd v. Olla^d, 6 Jar., 

^'sf 'Zmless v Mansfield (1 Dr. & War. 337). 
,‘hmile, that what was said in this c^e docs 
not apply to a morieage for bill of costs. 
Blaffmve v. MojdJi, 8 Da G. M. & G.G^O ; 3 
Jur.' N. S., 399 ; 26 L. J , Ch , 86; 5 W. K.95. 

4 Lmtless v. MansfiM (1 Dr. &A\ar. oo<) : 
the proposition in this case, that a general 
charge is sufficient to open accounts between 
;i solicitor and his client, is in conflict with 
the rule of the Court of Chancery in England. 
Mmmw V. Mouth, 2 ICay & 3 . 509. 

LamUn v. (1 Di*- & 

557) Wood, ¥.-Ch., fiom his obser\ations m 
Blmme V. Mouth (2 Kay ^ J. 509), seems to 
have thought that Lord St. Leonards, in the case 
of Zamlem v, down the doctune 

that, if there be an account settled between 
solicitor and client, the baie existence of the 
relation of solicitor and client is enough to 
induce the Court to open the account, without 
proof Of any erroneous items or the proof of 
anything more than the existence of ^the 
relation of solicitor and client. That is a 
misapprehension of the language of Lord St. 
Leonards, who says the account will be opened 
“ if sutlii ient ( ausc foe shown.” These important 
words, sufficient cause be shown,” seem to 
have ebcaped the notice of Wood, V.-Ch. Pci 
Stuait, Y.-Ch,, in Morgan v. Higgim, 1 Qiit 
270 277 273. 

o! imraiee y. Zmvrenee (1 Pro P. C. 591), 
followed in lucledon v. Wortlmte, 3 Atk. d36 

7. Zea Y. lEnton {5 Be G, M. & G-. 823 ; 
19 Beav. 324) followed in CourUnaij v, Wright, 
6 Jur., H, S., 1283 ; 2 Glffi 337 ; 9 W. E. 153 ; 
3 L. T„ H. S., 433 ; 30 L. J., Oh., 131. 

8. lUaM Y. Zmhe (10 Yes. 477), I cannot 
help noticing, in addition to the observations 
of the Lord Chancellor, that it is very singular 
that the case having been left in the position 
in which it was by Lord Eldon, with two Judg- 
ments singularly inconsistent with each other, 
namely, Zeahe y. Zealte (m^jra) and Tmisden 
V. TmUden (9 Yes. 413), as far back as the 
years 1804 and 1805, there never has been any 
opporiuaity for the Court of Chancery to make 
any comment on those cases except in Onslom 
V, Mklmll (IS Yes. 490), before Sir William 
Grant in 1812, where he felt hinaself obliged, 
in order to arrive at a conclusion consistent 
with what was decided in Zeahe v, Zealte, to 
place the whole of the Judgment on the mean- 
ing of the words **give and settle.” Lord 

I lited himself a great many years after- 

^ ’ wards, and held the great seal, but he appears 
' 1: .‘.'kever to have had an opportunity^ of again 
' .^expressing opinion upon the subject, or of 
ciaiuing' those two deotsions. Under these 
, I agree with the Lord Ohaa 


L. E, Ch., 813, 820* 29 L. T. 321 1 21 W. E. 
921 ; 43 L. J„ Ch., 158. ^ 

9. Zealic v. Mohhison (2 Mer. 203) observed 
upon in James v. Wyuford (Zord), 1 Sm, & 

G: 40 ; 17 Jur. 17 ; 22 L. J Ch., 450 ; 1 W. E. 

61 ; and in Walher v. Mo?oer, 16 Beav, 365. 

10. Zecother Cloth Oo„ v. Zorso7tt (9 L. B., 
Bq., 345; 39 L. J., Ch., 86 ; 21 L. T. 661 ; 18 
W. E. 572) approved in Mousillon v. Movdtlmi, 

14 L. E., Ch. B., 351 ; 49 L. J., Ch., 388 ; 4^ 

L. T. 679 t 28 W. E. 623. 

11. Zeclmere v. Mrotherulge (32 Beav. 353 ; 

9 Jur., N. S., 705 ; 32 L. J., Ch., 6W ; 11 W. E. 
814 ; 8 L. T., N. S., 751) has been overruled by 
Lord Westbury, C., in Taylor v. Meads, 13 
IV. E. 394; 11 Jur., K. S., 166 ; 34 L. X, Ch., 
203 ; 4 Be G. & Sm. 597. 

12. ZeoJimereY. Carlisle (^Zord), 3 P. W. 215. 
The opinion of Sir Joseph Jekyll in this case, 
that the forbearance of trustees in not doing 
what it was their office to do, shall not preju- 
dice the cestui gue trust, denied, being contrary 
to many decisions. Meutlcund v. Btolies, 2 Ball 
cfeB. 74. M 

13. ZeelimereY. Clamj}(Bl Beav. 578; 7L, T., 
N. S., 411) followed by Zondm Monetary 
Adoanee Co, r. Mean, 18 L. T., H. S., 349. 

14. Zeohmtre and Zloyd, Me (18 L. E., Ch. 
B., 524 ; 45 L. T. 551), followed in Miles v. 
Jams, 24 L. K, Oh. B., 633 ; 52 L. X, Ch., 796 j 
49 L. T. 162. 

15. Zee V. Moorhead (2 Moll. 509) overruled 
in Moorley v. Power, 11 Ir. Eq. B. 577. 

16. Ze 'eds (Duke) v. Amherst (Marl) (14 Sim. 
357 ; 15 L. J., Ch., 351 ; 16 L. J., Ch., 5. S. 0. 
on appeal 2 Ph. 117 ; 16 L, J., Ch., 5) had been 
refeiied to, and in that case the Court went, 
there could be no doubt, to a most extraordinary 
length, a length unpiecedonted in any previous 
case, and it would remain without being 
iollowed until another case as extraordinaxy 
should occ Lir. Per Stuart, Y.-Ch,, in Morris v. 
Morris, 4 Jur , N. S , 964, 966, 

17. Zeeds v. Barnardiston (4 Sim. 538) 
disapproved of in Coolie, Me, 21 L. J., N. S., 
Uh , 145 ; 15 Jur. 765. 

18. Zeeds v. Clieetham (1 Sim. 146). The 
decision in this case is not accepted as law by 
Lord St. Leonards, who, in his Handy Book on 
Property Law, p. 101, 1st edit., p 106, 6th 
edit , sa}& to the landlord: ‘^If, how'evor, you 
have inkired, although not bound to do so, 
and received the money, you cannot compel 
payment of the rent, if you decline to lay out 
the money in rebuilding.” Upon this passage 
being cited, Lord Campbell, 0. J., said: With 
regard to the opinion expressed by Loid St, 
Leonards, his book is a most valuable publi- 
cation, and I pay respect to it; if ii were 
proposed to make it law, I might be ready to 
support it; but it is only the opinion of a 
most learned Judge, and it is contrary to a 
solemn decision, and to my own opinion.*^ 
Zofft V. Dennis, 5 Jur., H. S., 727, 729. 

19. Zeeming, Me (30 L, J., Ch., 2^3; 9 
W, B. 403 ; 3 Be P. J. 43), observed 

in Mreer, Me, Mmr v. I¥eer, 22 X. B., Oh* B.j 
622 ; 52 L. J„ Oh., 301 ; 31 W. B* 4|f | ' 
followed in Melly, Me, 49 L. T. 429 * 53 L, 
Ch., 248. 

20. Zees v. Marten (1 M. Bob. ^ 
ndarginal note is, Semhle, that a/ 
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of ‘bankrniJtcy.” Upon this case being cited, 
Macan, J., obscived . “ I have never been able 
to see the difference between breaking an 
appointment at the house of the creditor and 
breaking an appointment at the house of the 
trader himself. The latter has been always 
held to be an act of bankruptcy ; and. I am 
of opinion that where a trader makes an 
express appointment to meet his creditor, at 
a^particular hour, at the ci editor’s house, for 
the purpose of paying a debt, and fails to 
keep the appointment, he thereby commits an 
act of bankruptcy.” OWgU^ Be, 9 Ir. Ch. E. 
281. 

1. Lcgge v. AsgUl (T. & E. 465). As to the 
authorities, I need only XQt^xto Legge v. Asgill, 
on which doubt has never been ’cast, thk I 
am^ aware of, a decision of Lord Eldon’s, and 
which I should not presume to act against. 
It has been thrown out in tbe argument that 
the report of that case is inaccurate. There 
is not a shadow of foundation for that state- 
ment ; I cannot for a moment enteitain such 
a notion. In that case Lord Eldon decided 
that, under the words, “ if there is money left 
unemployed I desire it may be given in 
charity,” the general residue of the personal 
estate passed. The words here are, “what- 
ever^ money is left after my burial.” In my 
opinion, that case, followed as ir has been by 
a long series of authorities, Ke7iiaU v. Kendall 
^ Euss. 360), and the two cases in Keen, 
Mogers v. TJimms (2 Keen 8) and Bow mi v. 
OaskoM (2 Keen 14), is a clear authority for 
holding, on the context of this will, that 
money was used in a souse capable of embi-ac- 
ing stocks. I think I should be violating the 
testatrix’s intention if J came to any other 
conclusion. Under what circumstances did 
she die 1 Sbe had no money whatever — not 
one penny, but she had 492Z. 8s. lid, stock. 
Unless 1 put the construction on the word 
“money” which was put on it in Kendall v. 
Kmdall and Begge v. AsgUl, I must declare 
that she died intestate as to the greater 
portion of her property, in the face of" a will 
which, in my opinion, clearly indicates that 
she intended to dispose of all her piopeity. 
Per Sullivan, M. E., in Boardman v. Stanley/. 
7 Ir. E., Eq., 342, 346. 

2. Be Brlee v. If'meJi (3 Meriv. 50) doubted 
by Malins, V.-Oh.Jn Oliver v. Oliver, 40 L. J., 
Oh., 189 11 L. E., Eq., 506 5 24 L, T. 350 ; 19 
W. E, 432, as to whether it would have been 
so decided at the present day, and was dis- 
tinguishable from the case of Oardner v. 

Sim. 93. 

3. Beighv, Beigk (17 Beav. 605) not followed 
by Malins, T.-Ch., in Bpemer y. Wilson, 16 
L. E., Eq., 601, 609 ; 42 L. L, Ch., 754 : 29 
L. T. 19. 

4. Beiph V. Beigh (15 Ves. 92) distinguished 
in MoMfts, Be, Bejnngion v. Bolerts-Ba 7 mn, 
19 L. B,, Ch, D., 520 ; 45L. T. 450. Affirming 
on this point 60 L. J., Ch., 205 ; 44 L. T. 300. 

5. Be Mafehimt v. Be Mareliani (18 L. E,, 
Eq., 414 J 22 W. B. 839) camtnonted on in 
Adams md Kensington Testm, Me, Adam, Be, 
24 L. E., Ch. 199 j 52 L* Ch., 758 5 48 
L.T.958; 32 W. 1.120. 

, 0. Bemon v. Ndmer (2 Soh, k Lef. 682) 
considered and not followed in MekeUon v, 
; Bmth 22 L. E., ok U., 640; 52 L, K* OK, 
f m % % mo ; 31 W* B. 471, ^ ' 

foh. till. 



7. Bos Soeiirs Hospitaliires de St Joseph v 
Middlemiss (3 L. E., App. Cas., 1102; 47 L. J., 
P. C., 89 1 38 L. T. 899) approved in Si/ines v. 
Giivillier, 5 L E., App. Cas., 138 ; 49 L. J., P. C., 
54; 42L.T. 198. 

8. Bester v. Boyid (1 Ue G. & Sm. 392) 
overruled in Cohen v. Alcan, 1 De G. «J. & Sm. 
398 ; 12 W. E. 678 ; 10 L. T., N. S., 284. 

9. Be^er v. Foxcroft (Colics’s P. 0. 108) 
distinguished in Harris v. Mor^vell, Gilb. Eq. 
Eep. 11. 

10 J^ett V. BandaU (3 Eq. Eep. 1034 ; 6 
Jur., N. S , 1359 ; 9 W. E. 130 ; 3 L. T., K S., 
455 ; 30 L. J , OK, 110 ; 3 Sm. & G. 83 ; 2 De 
G. F. & J. 3S8) questioned in Tavernor v. 
Brindley, 32 L, T., N S , 424. 

11. Bevmg v. Gaverley (Pre. Ch. 229), the 
reasoning in which case is so unsatisfactory, 
not to say absurd, that J think it would be 
impossible to follow it. Per Cianworth, 0., 
Stanton v. Pereiml, 5 H. L. Gas 257, 273 ; but 
see, per Lord St. Leonards, Id, 286. 

12. Bevy v. Bovell (14 L. E., Ch. D., 234 ; 49 
L. J., Ch., 305 ; 42 L. T. 242 ; 28 W. E. 602) 
followed in Seaw, Bxp, Brice, Be, 17 L. E., Oh. 
D , 74 ; 44 L T. 887 ; 51 L. J., Ch., 448. 

13. BeTves v. Morgan (3 Y. & J. 230). The 
general expressions of Lord Eedsdale in this 
case are not to be construed to mean that 
accounts settled between parties standing in the 
relation of solicitor and client are to be dis- 
regarded. It would be absurd that a solicitor, 
however accurately his accounts were settled, 
and however plainly his books show prmid 
facie that the accounts were regular, should 
more than any other man be put to vouch his 
account over again. Mieksem v. Avlwawd, 3 
Moll. 1, 15. 

14. Be7vm v. Bewin (2 Ves. 416) observed 
on in Miller v, Middlestmie, 3 Maon. & G. 513 : 
21 L. J., N. S , OK, 1 ; 15 Jur. 1043. 

15. Where bankrupt’s reversionary estate 
was offered for sale by auction, and 9502. bi^ 
and the same was bought in for 1,000^. upon 
a reserved bidding to that amount, and after- 
wards, when reduced into possession, sold for 
510?. Held, under the circumstances, not 
within the rule established in Bewis, Mxp,, 1 G. 
& J. 69, so as to make the assignee liable for 
the drfference. Buxton, Kxp,, 1 G. &; J. 355. 

16. Bewis BowUs case (11 Eep. 79) considered 
and explained in Creagh r. Blood, 3 J. & L 
133 ; 8 Ir. Eq. E. 688. 

17. Bewis Y, Ghace (1 P. W. 621) is overruled 
Bumpier v. Brady, 1 H. Bla. 647. 

18. Bewis V. Bmoomhe (29 Beav. 176), The 
marginal note is iu these terms “ Upon the 
grant of an annuity, secured on real estate, a 
term was ves-ted in trustees in trust, to raise 
and pay the arTears, and hold the surplus of 
the proceeds in trust for the grantor Held, 
that the relatioir of trustee and cestui gue 
being created as between the trust&eaud the 
grantor and grantee, the case is within 
the 25th section of the 3 & 4 Will. 4, e. 
27. If that were a correct note, the case 
would be directly in point, and would be 
conclusive. On reading the report of the case, 
however, it will be seen that the facts as 
stated in it, and in the judgment and the 
marginal note, are not consistent with each 
other ; and foom the report of the same case 
in 7 Jurist, K, S., 695, it is evident that the 
marginal note in 29 Beav, is incorreoK He 
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term of years was created, but the entire 
estate \\ as conveyed in fee simple and otherwise . 
to the trustee. Pei Flanagan, J., 1 

J!fe,4lr.E.,Eq.,187.195,196. : 

1. JjenU V. FMergal (8 L. B., IW) . 

approx ed in BoMy (L^£) 13 L. E., . 

Ob. D ., 277 ; 49 L. J., Cb., 168 ; 41 L. X. 687 , 

28 W P S82. 

2. Zmis ^'.FreU (2 Yes. 507) distinguished ; 
in Bdfow v. Cootm, 23 L. E,, Oh. J) , 472 ; 

52 L J., Oh., 4961 48 L, T. 823 ; 31 W. E. 569. 

3. LbwIs v. M.(iddooks (17 Yes. J . 48) approved 
in CdW V. €av6^ 15 L. B., Oh. I) , 639 j 49 L. J., 
Oh., 505 J 42 L. T. 730 ; 28 W. B. 798. 

4. Lenk v. Tra^h (21 L. B., Oh. D., 862) 
followed in Bashamh Be, Mamumf v. Bashmi, 

23 h, B., Oh. D., 195 i 52 L. J., Oh., 408 ; 48 
L, T. 176 : 31 W. E. 743. 

5. V. (21 L. B., Oh. B., 862) 

followed in McBmm v. CTonibie, 25 L. B., Oh. 

B . 175; 53 B. J. Oh., 24; 49 L.T.499 ; 32 
W. B. 116* 

6. Leulmid v. lUingmrih (2 Be O. F. & J. 
248) distinguished in Cato v, Thomjpso^i, 9 
U i, Q. B. B., 616 ; 47 L. T. 491, 

7. LinWoot V, JBuTstall (33 B. Jn Oh., 188; 

9 B* b/tU ; 12 W. B. 148; 3 K. B. 112; 10 
yur,, H. S., 308; 1 Hem, k M, 546) approved in 
Bark&fs Bstate, Be, Eetlerlngton v. Longrigg, 

15 L. E., Oh. B., 635 ; 29 W. B. 281. 

8. XmiWoot t. JBwrstaU (1 Hem, k M. 546 ; 
33 B, 1., Oh., 188 ; 9 B. T. 711 ; 12 W, B* 148) 
observed upon in Cfamimm v. Cramhaw, 14 ! 
B. B,, Ch, B., 817 ; 49 B. J., Oh., 662 ; 43 B.T. 
309; 29 W. B,68. 

9. MaUfoot V. Banfall (33 B. J., Ch,, 188 ; 

9 B. B 711 ; 12 W. R. 148 ; 1 Hem. k M. 516) 
followed in Bavagek Trusts, Be, 50 L. J., Ch , 
131. ^ ^ 

10* Lileg v. Ileg (1 Hare 580; 11 B. X, Ch., 
415), I have unwillingly come to the con- 
clusion that I am bound by the cases of the 
AU.-Cm, V. Bnee, 17 Yes. 371, and Isaac v. 
Be Friet, Ambler 595 sed compare 17 Yes. 373, 
note, and that I must treat this as a charitable 
bequest. It is remarkable that those cases do 
no| appear to have been cited before Wigram, 
Yiilh., in Mhy v. Bey {supm). The true rule 
in all these instances is to do what Sir William 
Brant did in the case of the Att.^Qen* v. Price, 
17 Yes. 371, namely, to ascertain, as near as 
possible, what the true intention of the testator 
was. ... If the case of the Att*^ Gen. v. Price, 
and the other case which I ha\e mentioned, 
had been cited before Wigram, Y.-Oh., in Lileij 
Y, Bey, 1 should have followed the more recent 
decision. As it is I am not entitled to dissent 
f^om authorities so much in point. Per 
Wickens* Y*-0h., in GiUam v, Taylor, 42 B. J,, 
Oh., 674, 675 ; 21 W. B* 823; 16 B. E., Fq., 
581; 28 B. B 833. 

ll TMooU V. Windsor (9 Hare 158) observed 
* Broughton v BrmgMon, 5 Be 0* H. k 

^ Ocl ito ; 1 Jur., H. S., 965 ; 25 B J., Oh., 250 ; 

' 3 W. B. 602. Affirming 3 Eq. Bcp. 131 ; 2 Sm. 

‘ & a;422 ; 24 L, J., Ch., 190 ; 3 W. R. 130. 

12. Lindsay v. ^Iks (22 Beav. 622 ; 28 L. J., 
Ch., 692). It is very true that the Master of 
the BoBs, in this case, saj's that where there 
. '■ 1 ^, a charter-party inquiries should be made, 

' ,a^d notice should be ^ven. I am rather dis- 
posed to think that that is 


the ship ; I am going to realise my security : 

I know nothing whatever besides, for nobody 
has given me any notice.” I am rather dis- 
posed to think that if he takes a mortgage of 
the ship, and registers it, he is not bound to 
make further inquiries ; but however that may 
he, what the Master of the Bolls says is, that 
where the mortgagee knows there is a charter- 
party he should inquire of the charterer whether 
he has received notice of any incumbrance. 
That may he so, but it was impossible for 
this defendant to do that, becauafc here there 
was no chartei -party. Per Malins, Y.-Ch., 
in Wilson v. Wilsoyi, 41 L. J., Ch., 423, 427 ; 

14 B. B., Eq., 32 ; 20 W. B. 436 ; 26 B. B, N. S., 
346. 

13. lApsmnl v. Ligmomh (7 L. R., Bq., 601 ; 

38 L. J., Ch., 90) questioned in Leonim v. 
Leonino, 10 L. R , Ch. D., 460; 48 L. J., Ch., 
217 ; 27 W. R. 388 ; 40 L. T. 359. 

14. Little's ease, TTbst Jewell Tm Minmg Co., 
Be (8 L. B., Ch. B., 806), considered and dis- 
tinguished in Mw Callao Co., Be, 22 B. R., 
Ch. B., 484 ; 52 L. J., Ch., 283 ; 48 L. T. 251 ; 

81 W, B. 185. 

j 15. Litton v, Litton (3 B. B., Ch. B., 793 ; 
46 L. J., Ch., 64 ; 24 W, E. 962) explained and 
commented on in Paseoe v. Bichards, 60 B. J., 
Ch., 337 ; 44 B. T. 87; 29 W. B. 330. 

16. Limiml Borough Bank v. Turner (30 
L. X, Ch., t79 ; 9 W. B. 292 ; 1 John, k H. 159) 
explained and commented on in Batthyang v. 
Bouch, 50 B. J., Q. B., 421 ; 44 B. B 177 ; 29 
W. B. 665. f 

I 17* Lloyd V. Collett (4 Bro. 0. 0* 459) is as 
nearly as possible this case, and I cannot find 
that Lhyd v. Collett has been overruled or 
objected to in any authoriiij or any text book 
on the subject. I think the Xord Chancellor’s 
judgment in that case is a very striking one. 
The 3 udgment is not given wher<s«^the case is 
repotted, but is set out in a note to Mrarrinfcj^n 
v. Wheeler, in 4 Yesey, jun. The facts of' thd“ 
case aie stated in 4 Brown ; and in a note in 
4 Yesey, jun., at page 689, it is stated that 
the Lord Chancellor in Lloyd v, Collett, which 
was oiled, judgment. Per Lord 

Romilly, M. R., in Venn v, Cattell, 27 L, T., 
H* S„ 469, 470. 

18. Lloyd V, Barmy (2 Buss, k M. 310) 

; considered in Ball v, BiU, 1 Con. k L. 120 ; 1 
‘ Br. k War. 94 ; 4 Ir. Eq. E, 27. 

19. Loch V. Le Burgh (4 Be C. k Sm*^4T0 ; 

, 15 Jur. 961 ; 20 B. J., Oh„ 384) doubted and 
^ not adopted, for the purpose of being reviewed. 

; Mctcher v. Moore, 3 Jur., H. S,, 458 ; 26 B. J.* 
i Oh., 630. 

• 20. Loch V. Le Bmgh (5 Be <3* ^ Sm. 470) 

, before Knight Bruce, B. J., when Yice-Ohan- 
, cellor, hut it is so shortly reported, tnat il; is 
impossible to say what were the groulufe of 
[ his honour’s judgment; it is, howevmr, an 
: express decision on the case now betob me* 
; The last case is that of Iletclier y. Moore (3 
Jur., N. 8., 458 ; 26 L. X, Oh., 630) before 
Kindersley, Y.-Ch., in which, having 
» Le Burgh before him, that leai 
: came to a conclusion opposed to th 
5 The more I consider it, the 
, the view a reasonable and 
1 first branch of the comm 
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the section must be read ilins: in the first 
plilce, that after the passing of the Act all 
rents reserved by tenants in fee or for life» or 
by donees of powexs of leasing, such leases 
being granted after the passing of the Act, 
shall be apportioned ; and, in the next place, 
that all other lent charges and other rents, 
etc., made payable or coming due at fixed 
periods, tinder an instrument executed after 
♦the passing of the Act, shall also be appor- 
tioned. According to this construction, the 
former portion of the section protides for 
interests existing at the passing of the Act, 
whilst the lattei looks to and protides for the 
future. I think that this is a rational inter- 
pretation of the statute, and although open 
to the objection that to a certain extent it 
renders the statute eso^wst faofo legislation, 3 
think it must have been the giound upon 
which Zoch V. De Bmg% was decided. I shall 
therefore follow that decision in deciding the 
present case, and declare that the rents in 
question ought to be appoitioned. Per V.-Ch. 
Wood in BUmmer Johns. 585, 589 ; 

5 Jur„ N. S., 1416. 

1. Lockett V. Carey (10 Jur., N. S., 144) 
not followed in Pratt v. Pratt, 51 L. J., Ch., 
838 ; 4T L. T. 249 ; 30 W* B. 837. 

2. Loffm V, Mam (3 Gifi. 592; 32 L. J., 
Ch., 49; 6 L. T. 346 ; 10 W, E. 513) observed 
upon in AlAer$oa v. Maddism, 5 L. E., Exch. 
]D., 293; 49 L. J., Exch, 801; 43 L. T. 349; 
29 W. B. 105. 

3. LoffiiB V. Maw (32 L. J , Ch., 49 ; 6 L. T. 
346 ; 10 W. E. 513 ; 3 Giff. 592) not followed 
in MaMhon v. Alderson, 8 L. R., App. Cas., 
467 r 52 L. J., Q. B., 737 ; 49 L. X 303 ; 31 
W. B. 820. 

4. Lolley's case (2 CL & F, 667 ; Euss. & 
Ry. 237) approved in BHygsv, Briggs, 5 L, E., 
P. D., 163 ; 49 L. J„ 1\ 38 ; 28 W. E. 702. 

5. Lalhfs case (2 CL & F. 667 ; Euss, & By, 
237). Only applicable where facts are similax 
in Marvey v. Fatnie, 5 L. R., P. B. , 163 ; 49 L. J 

33; 42 L. T. 482 ; 28 W. R. 723. Not to 
be extended in Harvey v. P'arnie, 6 L. R., P. B., 
35; 50 L. J., P., 17 ; 43 L. T. 737 ; 9 W. R. 409, 
and in Harvey v. Famie, 8 L. R., App Cas., 
43; 52 B. J„ P., 33 ; 48 L, T. 273 ; 31 W. R. 
433. 

6. London {BUho;p), AVj?. (2 Be G. F. k J, 
14). The lule in this case as to the payment 
in equal shares by several railway companies 
of the costs Of a petition for a single invest- 
ment in land of several sums of money paid 
in by them respectively, will be observed in 
all oases, except where it is shown that the 
application is made in a form intentionally 
to injure a particular railway company. Merton 
College, Be, 11 W. R. 237. 

f. London (Bishop) v. Lf^Wke (1 Bro. 0. C. 
06), ttie report of, corrected in Irving v, Thomp^ 
mn, 9 Sim. 17 J 8 B. I, N. S., Ch., 357 ; 3 Jur. 
1071. 

^ S. Lmit^ iCorpomiion) r. AU.^Cen. (1 H. 
B/C&t Ifl) ohtevednpon, on the question of 
*<l 5 Ain V. London (CorporationXZ 

Mlien. k 0, 247 ; 2 H;. ^ Xw. 1 ; 19 B. J.» S., 

Ch.i 314; 14^ Jtor. 205^ Affirming 12 Beav. 171; 
18 B. J^ B., Ch., 330 1 13 JnA ^973. 

9. London Chmk^ed Bank of AmtmUa v. 

W C4 U E., E 0., m ; m Bi J., E C., 
X. 18^ ; 21 W. B. 513^; 0MoO. Pi 0. a, 
)\ apjprotednb or t. 


Harken, 13 B. E., Ch. B., 2X6 ; 49 B. J., CTh., 3 ; 
28 W. R. 73. 

10. Brander, Be, London Cotton Mills Co., 
Be (25 W. R. 109), overruled in Levy v. Lovell, 
14 B. E., Ch. B., 234; 42 B. X. 242; 28 W. E. 
602. 

11. London (Mayor) v. Com (2 B. R., H. B., 
239 ; 16 W. E. 44 ; 36 B. J., Exch., 225. Affirm- 
ing 1 H. & C. 338; 32 B. J., Exch., 64, 282; 

6 B. X., N. S., 497 ; 8 Jur., N, S., 542 ; 10 W. R. 
694; 2 H. & C, 401 ; 9 Jur., N. S., 800; 11 
W. R. 969 ; 8 L. X., N. S., 700). In the copy 
of the Baw Reports in this court (Common 
pleas), I find in the handwriting of my late 
brother Willes the following addition to the 
head-note to London (Mayor) v. Cox : — **' The 
cause of action must aiise and the garnishee 
reside within the city, in order to give the 
Bord Mayor’s Court jurisdiction.’^ We have re- 
peatedly held since that that means substan- 
tially the whole cause of action. Per Keating 
J., in Cooke v. mi, 8 B. E., 0. P., 107, 110 ; 21 
W. B. 334 ; 42 B. J., C. P., 98 ; 28 B. X.,N. S„ 3E 

I believe that to be the meaning of Willes, 
J., in the MS. note referred to; and I have 
hoard him say so very many times since. Per 
Brett, J. J&. 

12. London ^ Manchester Direct Inde^ 
pe^ident Bailmay Co, Be, Barber, Bmp. (1 
Macn. & G. 176), Xhat case is inconsistent 
with the decision of this Court (Common 
Pleas), and of the majority of the Exchequer 
Chamber, in Hickman v. Cox (18 0. B. 617 ; 3 
C. B., N. S., 523). Per Willes, in Moore v, 
Bawlings, 6 C. B., N. S., 289, 314. 

13. London A' Mrtk-Western Bailway Co. 
V. Smith (1 Macn. k G. 216 ; 19 B. J., Ch., 193) 
is not law, for it is quite clear that that case 
was dissented from by Bord Truro, by the late 
Jord Justice Turner and by Bord Cran worth, 
in the plainest possible language. Per Giifard, 
V.-Oh., in Abrahams v. London (Mayor), 37 
B. J., Ch., 732, 736 ; 6 B. R , Eq., 625, 633. 

14. Lff^ig V. Barton (2 Atk. 218) explained 
in Bra?/ v. Haig, 13 Beav. 65 ; 19 B. J., N, S., 
Ch., 446; 14 Jur. 661. 

15. Long v. Gray (Cape Town Bishop) (9 
Jm., N. S., 805 ; 11 W. B. 900 ; 8 B. X., N. S., 
738 ; 1 Moo. P. 0., N. S., 411) explained in 
Oolenso v, Gladstone, 13 B. E,, Eq., 1 ; 12 Jur., 
H. S., 971 ; 36 B. J., Oh., 2 ; 15 W. E. 29 ; 15 
L. T., N. S., 465. 

16. Long v, Storie (3 De G. k Sm, 308) ob- 
served upon in Bates v. Brothers, 7 Jur. 1174 j 
18 Jur. 716 ; 23 B. J., Ch., 150, 782; 2 W. R. 
116; 2Bq. Rep. 321. 

17. Loscombe v. Wlntringham (12 Beav, 46) 
commented upon by the Court, in AU.^Gen. v, 
Loscombe, 29 B, J., Exch., 305. 

18. Lovat (Lord) v. Leeds (DmMm) (31 
B. J., Ch,, 503; 6 B. T. 307; 10 W. R. 89f ; 2 
Dr, k Sm. 62) followed mBanmrmmds Bdade, 
Be, Banmrmm v. Tomg, 21 B, %, Oh. 1)., 105 ; 
51 B. J., Ch,, 449. (Queer e eMect bf 

v. Marriott, 81 W, B. 68. Eeversirig 51 B. J., 
Oh., 821 ; 46 L. X. 800 ; 30 W. E. 884.) 

19. Lovell V. BnigM (3 Slffi. 275)* followed 
in Bvamy, Mvam, 23 Beav, 1 ; 3 Jht., P, S.- 7; 

, 26 B. B, Oh., 193. , ' ^ 

20. L^ V. Mfofd (1 li'K, App. 414) 

consiteed In BeSdaM % B. 

1 OE D., 174 ; 50 QK 401 ; % 248| 

29W.B.4S4, . M, rS 
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C. C. 166; 8 Sim. 499) overruled, or its 

authority was displaced, by Moores v. Choat 
(8 Sim. 508 ; 8 L. J, Ch, 128; 3 ^0)- 

Per Turner, L X, in Ooss v. Mshojjf 3 J un,N, S., 
499. 600 ; 26 L. J., Ok, 389. 394. 

1. Zucus Y, Comerford (X Yes. X 23o ; 3 Pro, 
C. 0. 16G ; 8 Sim. 490) explained in Moores v. 
Olwat (8 Sim. 508 ; S L. J , 354. S., Ch., 12S ; 3 
Jnr. 220); and overruled. Idoore v. Grerf, 

2 Ph. 717 ; 18 X. X, 3sX S , Oh., 15 ; 12 Jur. 952. 

2. ZucMn V, SiM2^so7b (6 Bing, N. C. 353 ; 

8 Scott 676) overruled by Varnuh, Uxjp,, B%rg- 
lari, Re, 1 M. D. Be Q. 614 ; 5 Jur. 499 ; 10 
X.X,K.S.,Bky.,50. ^ 

3. Zugar v. Morman (1 Cox 250) disre- 
garded as an authority. Per Bomilly, M. E., 
Bmies, Re, 7 Jur., K. S., 118 ; 9 W. E. 131. 

4. Lugar y. Marmayi (1 Oox 250) followed 
mStumnvoU v. Males, Jolmstone, Re, 34 Beav. 
124; 10 Jur., N. S., 716; 12 W. E. 1137; 10 
X. K, S., 807 ; 4 B. 473. 

6. X/UMley v. Wagner (1 Be G-. M. & 604) 

distinguished in Bontli Wales MaUnsay €o^ v. 
W0ies, 5 Be O. M, & G. 880 ; 24 X. J., Ch., 87 ; 
8 1(1, Eep. 163; 3 W. B. 133. And see S. 0. 

1 Kay U J, 186 ; 24 X. X, Ch., 1 ; 3 Iq. Eep. 70. 

6. lMsMngto% v. Senell (1 Sim. 435) ob- 
served upon in Twrmr v. Barclay, 9 Moo. 
P. a C. 264. 

7. Ig^nch {Lessee of} v. lAjneh (6 Ir. X. E. 
131) doubted in Creagh v. Blood, 3 J. & X. 133 ; 
8 In Iq. E. 688. 

8. Zymh, Bxp. # Oh. B , 227 ; 

45 X. J„ Bky„ 48 ; 31 L. T. 34 ; 24 W. E. 375), 
overruled in Jofies, Bxp. tf Me, 18 L. E., Ch. B , 
109 ; 60 t. X, Ch„ 673 ; 45 L. T. 193 ; 29 W. E. 
747. Bevel sing 44 X. T. 588. 

9. Limes, Re (8 X. ll., Eq., 65), not followed 
in Rerih v. Melfk/i, 22 W. E. 622. 

10. Zyon V, Comanl (15 Sim. 287 ; 15 X. J., 
Ch,, 460) followed in Mareourl v. Harcowrt, 
26 X. J., Ch., 636. 

11. Xnjon Y, Fhhmmers^ Co* (1 X, B., 
R*?.’ 46 X. J.,P. a, 68; 35 X. T, 

in Fritz v. 
^9 X. X, Ch., 


tugal V. Waddell, 5 X. E., App. Cas., 161 ; 49 
X. X, Bky., 33 ; 42 L. T. 210 ; 28 W. E. 477t 

17. McCarthy v. Be Caw (2 Buss, k M. 614 ; 

2 Cl. &: F. 568) overruled in Harvey v. Famie, 

8 L. E., App. Cas., 43; 52 X. X, P., 33; 48 
X. T. 273 ; 31 W. R. 433. 

18. MeBonald v. B^pce (16 Beav. 581). I 
very much doubt the conectness of my de- 
cision in MeBonald v. Bryce, and I think that 
ca^'C ought not to be cited as an authority*^ 
befoie me. Per Xoid Eumilly, M. E., in 
Cornech v. Wadman, 8 L. E., Eq., 8P, 181. 

19. 3IeBonicId v, Bryce (16 Beav. 681 ; 22* 
X. J., Ch., 779). I ha\e no recollection of 
that case, and the exact woids of the will are 
not stated in the report of that case. On 
reading it, I cannot, I confess, reconcile it 
either with principle or with the authorities. 

I regret it was not carried further, because it 
is of the greatest importance that nothing 
should shake settled rules of construction. It 
is to be observed that it does not appear that 
the point was raised, though certainly, speak- 
ing trom my own experience, it rarely occurs 
that counsel omit to suggest to the Court any 
point that can properly be urged in support 
of their case. There may have been some 
circumstances that a:ffiocted the particular 
matter. Per Eomilly, M. E., in Page v. May, 
24 Beav. 323, 326 ; 27 X. X, Ob., 242; 3 Jur„ 
H. S., 1047; 5 W. E. 840. 

20. Macdonald v. Bryce (2 Keen 276; T 
X. J., H. S., Oh., 173 ; 12 Jur. 295) disap- 
proved of in Mborne v. Goode, 14 Sim, 166 
13 L. X, H. a, Ch., 394 ; 8 Jur. 1001. 

21. Macdonald v. Bryce (2 Keen 276) ob- 
served upon in Tench v. Cheese, 18 Jur. 1087 
3 W. E. 42 ; 19 Beav. 3 ; 24 L. X, Ch., 49 ; 24 
L. T. 151 ; 3 Eq. Eep. 47 ; and on appeal 3 
W. E. 500 ; 1 Jur., K. S., 689. 

22. Macdonald v. Unwji Banh Scotland 
(Court Sess. Ca., 3rd Seiies. \ol. li., p. 963) 
approved in Steele v. MoJCmlay, 5 X. E., App 
Cas. (Sc.), 754 ; 43 X. T. 358 ; 29 W. B. 17. 

23. Maefarlane's Claim, Northern Counties of 
Fngland Fire X^isuranoe Co,, Re (Principle of) 
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are equally applicable to proceedings in an 
action by the company to recovei the \alue 
of tlie shares, as to proceedings under the 
Companies Act 1862, &, 165, tor the same pur- 
pose. !rhc director is fixithcr chargeable with 
interest on the highest \alue of the shaies, 
md Blmna Ironworks Co. v. 
h L. B., Ch. B., 738; 26 W. B. 601; 

8 L. T., H. S., 343. 

^ 1. 3faclienzie v. €iniUo7i (S L. B., Eq., 368). 
The non-disclosure of a fact, after the policy 
was made equity, could have no moie effect 
than a similar non-discloMire after it was 
made in law. The piesent is an intei mediate 
case, and the question which must now be 
determined seems to us to be wheUiei, after 
the negotiation is complete and tl c contract 
made, in fact and in good hath, and the under- 
writer is under a moial obligation to execute 
a formal policy, the assuitd is bound by good 
faith to give information to the assurer of a 
matter which would make him awaie that hi* 
bargain was a bad one, inlormation which 
ought to have no effect on him, but would ex- 
pose him to a temptation to hieak his contract, 
which, as far as the law is concerned, he may 
do with impunity, because foi fiscal pm poses 
the Legislature has foi bidden the Court, either 
of law or equity, to enforce the contract. To 
the question thus stated the answer seems 
obvious, that he is not bound to lead his 
neighbour into temptation. Until lately, no 
question of this sort could be laised in any 
Court, for the rules of evidence lequired that 
the contract, being wuut ten, should be pio\ed 
by the production of the wilting, the slip ; 
and Lord Ellouborough, in Warntek v. Slade 
(3 Camp. 127), accmately expiessed the effect 
of the statutes then in toice, when ho said, 
** The revenue laws forbid me to look to what 
is called the slip ; and such continued to be 
the law down to and alter the time when 
Xenos v, Wickkam (2 L. B., H. L., 276 ; 36 
L. L, C. P., 313; 16 L. T.,’ JST, S., 800) was 
argued in the House of Lords ; and the judges 
who (on the Sth Mav 1867) ga\e their 
opinions, in the House of LoidsjUsed language 
showing that they thought that the law was 
.as stated by Loid Ellenburough ; and so it 
was. These passages w^ere quoted and lelied 
on in the argument before us. But in that 
very year, on the 31st of May 1867, the 30 
Vitt., c. 23, received the ro>al assent.^ This 
statute was not brought to the notice of 
James, V.-Ch., in v. Coulson{S L. E., 

lq„ 368). Accoiding to the construction put 
upon it by this Court in lonides v. Pacijio 
In&uranoe Co* (6 L. B., Q. B., 674 ; 41 L. J., 
Q. B., 33 ; 26 L. T., H. B., 161, 162, 163), that 
A-Ct completely changed the law, and repealed 
all those Acts which had ordered that the slip 
was not so much as to be looked at in a court 
-of justice, putting it on a footing very similar 
Ijo that of an unsigned memorandum of a con- 
trapt within the Statute of Erauds, or a lease 
for more than for three years not under seal, 
via,, that it was void and not enforceable at 
law or in equity, but might be given in evi- 
dence wherever, though not valid, it was 
material. It is opeh to the defendant in ^ 
»i 3 ourt of error to question the accuracy of the 
reasoning oh which the judment in loHidm 
w. JPaeijio Jmmmm Co. (6 L. Q. B., 
i674; 41 L. J.^ Q, B,, 33) proceeded, but we 


think that whilst it stands unreversed, it leads 
irresistibly to the conclusion that the Judg- 
ment in the present case should be for the 
plaintiffs. Per Blackburn, J., delivering the 
considered judgment of the Court in Cory v. 
Patton, 7 L. B., Q. B., 804, 308, 309, 310 ; 41 
L. J , Q B., 195. n., 196. n.; 26 L. T. 101 ; 20 
W. B. 364. 

2. IleXenzle's Settlement, Me (2 L. B., Oh , 
345; 36 L. J., Ch., 320 ; 15 W. B. 062), ap- 
proved in Jaekson^s TP///, Me, 13 L. B., Ch. 
D., 180 ; 49 L. J., Oh., 82 ; 28 W. B. 209. 

3. Mackintosh v. Gieat Wt.st(rn MaiUvay 
Co. (4 Giff. 683) nob followed h^ Hall, V.-Ch,, 
in JIdl V. South Staffordshire Mail way Co., 43 
L. J., Ch., 536, 560, 18 L. K , Eq , 154. 

1. McLean* v. Flenuny (2 L. R., IL L. 
(Sc.), 128), After the argument of this case, 
and I had written what I have read as my 
3 ucigment on the point of de<id freight, our 
a1 tcntion was called to the case of McLean t. 
Plemhig, decided by the House of Lords on 
the 3rd o£ April last. The delivery of the 
judgment of this Court wa* xjostponed till we 
had an opportunity of inqiiii mg into the case 
of McLean v, Plehnlny, My brother Bram- 
well considers the decision in the House of 
Lords governs this case, and must govern him, 
whatever his opinion otherwise would have 
been. My brother Brett, foi leasons he has 
given, considers that McLean v. Pleminy 
does not apply. Other of the judges, including 
myself, take the same view of the effect of the 
decision in McLean v. Flenuny. If I considered 
the decision of the Hou^e of Lords as one 
which governs the present case, of course I 
should be bound by it, and should withdraw so 
much of the judgment respecting the point of 
I dead Height as I hael picpaied and have readj 
I but, thinking that the decision of the House 
I of Loids does not govern the piesent case, I 
abide by the opinion that the plaintiff cannot 
iccover his claim for dead freight ; and I 
theiefoie think the judgment of the Court of 
(Queen’s Bench should be alliimedon all points. 
Pol Channel], B., in Cray v. Carr, 25 L. T,, 
N. S., 216, 223 ; 6 L. E., Q, B., 522 ; 40 L. J., 
Q B., 257 ; 19 W. R. 1173. 

Since this case w^as argaed, and since this 
judgment was written, our attention has been 
called to the case of McLean v» Ileminy^ 
in the House of Lords, and if I had thought 
that that case overiuled anything I have said 
in this, I should ha\e willingly bowed to it. 
But in that case, as I undeistancl the judg- 
ment, the charter-party was in respect of the 
caniage of a uniform caigo, and the freight 
was payable at a fixed sum i^er ton, and the 
charter-party ascertainea the amount of the 
cajgo that was to be loaded. It thenput upon the 
cbartcreis the liability of loading a full cargo, 
and gave a lien to the shipowner for dead 
freight. How, under those circumstances, it 
was pointed out by some, it not all, of the 
learned lords who took part in the judgment, 
that the damages for not loading a full cargo 
were, in point of fact, ascertained, bepause 
they would be the specified amount per ton 
upon the qnantity that was really asceri^ined; 
and if that were so, that would properly be 
dead freight within the ordinary meaning of 
the term, and the lien being given in terms for 
dead freight, that case would be within- 
recognised rtdes^ and as I understated ihfilr 
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lordships, they declined to overrule the case 
of Mrdm&f V. Venus (12 Moo. P. 0. 0. 861), 
and expressly declined to overrule the case of 
Pecvrson v. Goschen (It C. B., H. S., 352), which 
I thinh is decided on valuable principles, that 
ought to be generally applied. I therefore do 
not consider that that case overrules what I 
have said of this charter-party. With regard 
to the question of the bill of lading, even 
although the charter in this case did give a 
lien for dead freight, it seems to me that the 
authority in the House of Lords leaves the 
case untouched, because the House of Lords 
in the case before it came to the conclusion 
that the action was between those who were 
virtually the charterers and shipowner, and, 
therefore, they decided the case on the charter 
party alone, and held only that the facts of 
bills of lading being given to a charterer 
cannot alter or effect his liability under the 
charter-party. It therefore seems to me that 
that case does not afect this case, and I 
adhere to the iudgmenfc which I had already 
written. The case seems to me to be one of 
great impoiijance, because bills of lading are 
the documents on which bills are bought and 
sold before ships arrive, and if the value of the 
bill of lading is to be dependant on an un- j 
ascertained amount to be paid in respect of 
antecedent transactions, wMch cannot be 
town or estimated, any legitimate, in the 
sense of wholesome, trafS.o in such a document 
cjannot be nndertafeen. This consideration 
tends to the same conclusion as the legal 
reasoning which has been before applied. Per 
Brett, L, S. 0., 25 L. T., K, S., 216, 221, 222. 

1, Maelemj, Re (20 L. B., Hq., 186; 44 
L. J., Ch., 441 ; 23 W. E. 718), commented on 
in Moshm% Re, RosJier v. Roslier, 26 L. E., 
Oh. D., 801 ; 63 L. L, Oh., 728 ; 32 W. E. 821. 

2. McLeod v. Rfummond (14 Ves. 353 ; 17 
Tes. 152) distinguished in Coo^er^ Re, Cooper 
y, Vesm, 20 L. E., Ch. B., 611 ; 51 L. J., Oh , 
862; 47 L. T. 89 ; 30 W. E. 648. Affirming 61 
lit, 4 Oh., 149 ; 46 L. T. 532 ; 30 W. E. 148. 

3^ V. Catimrt (Morr, Bic. 12,832) 

te^ved,cf in Br&hame v* Bmmi, 7 L. E„ 
&0aa;(%),647. 

i V. (kUll (2 Bligh 229) (Bills 

ot Eevie’W’), We may observe with respect to 
the rules regulating bills of review, to which 
WQ were referred in the argument as laid down 
by Lord Eedesdale in the above case, that we 
do not find any observations to the effect of 
Ihose rules attributed to Lord Eedesdale in 
the reports They appear to be the reporter’s 
own note of what he considers to have been 
established by the decision. Per Lord Kings- 
down, F. 0., in HosUna v. Terry, 16 Moo. 
Z 0. 493, 504 J S Jnr., H. S., 975 ; 10 W. E. 
884 

5. MRhiUie v. Acton (4 Be G. M. & G. 744) 

, distinguished in JDeviU v,. JSjearney, 11 L. E., 




6. Mo 


Macrcdie, Rap., Charles, Re (8 L. E., Ch., 
539; 42 L. J., Bky., 90; 28 L. X. 827; 21 
635). I doubt whether I was right in what 
1 in this case, that possibly the doctrine ' 
hUer, E(sp. (-4 Yes. 373), might apply not 
to a case where there w'as an exchange . 


that was right, and w^hether the rule was not 
that which was stated by Lord SelborneT in 
that case, namely, that proof could only be 
admitted when an action at law would lie, and 
not in a case of pure accommodation accept- 
ances, in respect of which if there was no 
bankruptcy, no action at law would lie. ^Per 
Hellish, L. J., London, BomLmj, 4" Mediter* 
rmean Ranh, Re, Cama, Rap,, 9 L. E., Ch., 
686, 689 ; 43 L. J., Bky., 683 ; 31 L. T. 234 j 22^ 
W. E. 809. 

7. Macree v. Gorst (4 L. E., ^q., 315 ; 15 
W. E. 1197) distinguished in Kaltenhaeh v. 
Lemis, 24 L. B., Ch. B., 64; 52 L. J., Ch., 881; 
48L.T. 844; 31 W. R. 731. 

8. Maddeford v. Amtwlck (1 Sim. 89) 
followed in Rawlings v. WlcTiMm, 4 Jur., 
N. S., 990. 

9. Maddlson y. Pye (32 Beav. 658). Now, 
with regard to that case, I must say that I 
think it is a pity that cases which are to be 
reported at all should be reported as that was. 
The particular form of the will is not given, 
and there axe no arguments, or even the name 
of the counsel engaged, and not a single 
authority is stated to have been cited. There 
is nothing to show whether the estate was 
charged with debts or legacies. Somebody 
must have told Mr. Beavan that such a cap 
had occurred when he himself was not in 
court. Th e^le is thus laid down, and evidently 
incorrectly, ^^Ryre v. Mmsden (1 Myl. & Cr. 
231) settles this. Where a real estate is 
disposed of in favour of several persons and 
the suit is solely for the administration of 
the real estate, and some of the shares lapse, 
these shares are not to be made to bear the 
costs of the suit, but the costs are to be borne 
by the real estate” — which was not done in 
Myre v. Marsden — generally, and the heir- 
at-law’s estate is not to bear all the costs.” 
Further on the Master of the Rolls says, “ I 
have always understood the rule to be this 
in suits for the administration of the personal 
estate the part of it undisposed of is first 
applicable to the payment of the costs ; but 
the rule is different as to real estate. There 
the heir-at-law is only charged with Ms 
proportion of the costs of the suit.” The rale 
as thus laid down is entirely erroneous, and I 
cannot believe that the Master of the Rolls 
ever stated it in those broad terms ; and if he 
did, I can only say it is impossible that I can 
follow it. Per Malins, Y -Ch., in 8goU v. 
Gmilerland, 18 L. B., Eq., 678, 584, 585 j 22 
W. E. 840 ; 31 L. X., K. K, 26 ; 44 L. J., Oh., 
226, 228. 

10. Madeley y. Booth (2 Be G, & Bm. 718) 
not followed in Cemherwell and South London 
Building Society v. BCoUomay, 13 L. B,, Ob. 
B., 764; 49 L. J., Ck, 361 ; 41 L. T. 762; 28 
W. B. 222. 

11. Maden v, Taylor (45 L. J., Ch., 569) 
followed in Davidson v, Mmpton, 18 L. A, Ch. 
B., 213 ; 45 L. T, 132 ; 29 \V E. 912. 

12. Magee v. LaveU (9 L. E., 0. P. 
commented on in Wallis v. Smith, 21 
Ch. D., 243^; 52 L. J., Ch., 145; 47 
31 W. E. 214. 

13. Maghee^.MK 
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Eq, 487 ; 14 W, E. 887), considered in Allnutt, 
Me, FoU V* Bfmsey, 22 h, E., Ch. B., 275 ; 52 
Ch., 299; 48 L. T. 155 ; 31 W, E. 469. 

1. Mctleolm v, CIiarleswoHh (1 Keen 63) 
observed on in Ba/r diner v. JBledfiion, 1 Ir. Ch. 

E. 64. 

2. Maleolm v. SodgMnson (8 E. E., Q. B., 
209; 21 W. E. 360) iollowed in Cr.rta Para 
Gold Mming Co., Me, 19 L. B., Ch. B., 467 ; 

51 L. J., Ch., 191 ; 46 h. T. 406 ; 30 W. B. 

"*117. 

3. MaUns v. Price (2 Colly. 190) oveirnled. 
Pmcm v. iVeerty, 2 Ph. 696. 

4. Mallaiar v. Mallabar (Cas. t. Talb. 78) 
explained in Barrs v. FeroTies, 84 L. J,, Ch., 522 ; 

11 Jur., N. S., 669; 13 W. E, 987; 12 L. T„ 

N. S., 727 ; 6 N. R, 355. 

5. Mmwioth Cojpjjcrogmlis of Ptah Co,, Me 
(50 L. J„ Oh,, 11 ; 43 L. T. 764), distinguished 
in Alessandra Palace Co., Me, 21 L. E., Cb. B , 
149 ; 51 L. J., Ch , 655 ; 46 h. T. 730 ; 30 W. E. 
771. 

6. Mandeville's ease (Coke Litt, 26. b) 
recognised as a leading anthoiity in Vernon 

V. WrigU, 7 H. L. Ca. 35 ; 28 L. J., Ch., 198 ; 

4 dur., H. S., 1113. 

7. Mmm v. dVwin (30 L. T., N. S., 526 ; 43 
L. J. 241). It is a most importpt pie that 
where there is a contiact in witting, it should 
not be added to if the written contract is 
intended to be the record of all the terms 
agreed upon between the parties ; where theie 
is a collateral contract the 'written contract 
does not contain the whole of the terms. As 
to the cases which have been cited, I should 
decide 3forgan v. Griffith the same way ; the 
decision in Mann v. Nunn I am inclined to 
think wrong, but it is unnecessary to say how 
that may he. Per Blackbuin, J., in Angell v. 
Buie, 32 I.. T., E. S., 321. 

8. Manson v. Tkacler (7 L, E., Ch. B., 
630; 47 L. J, Ch., 312; 38 L. T. 209; 26 

W. B. 604) not followed in Turner and BMton, 
Me, 13 L. E., Ch. B, IBO; 49 L. J, Ch., 114; 
41 If. P. 668 ; 28 W. E. 312 ; and considered in 
Phelps V. White, 7 I. B., Ir., 160. 

9. Maj};p v. Mleoel (2 Fliil.^ 796 ; 3 H. L. Ca. 
509) observed upon in WhlUmis v. Moherts, 4 
Jur., N. S., 18 

10. Mare v. Malaehj (1 Myl. & C, 577 ; 5 i 
L. J., N. S., Oh., 345) follow’ed in Turner v. i 
Borlase, 11 Sim. 1 ; 10 L. J., N. S., Ch., 26. 

11. 3iarllam, Me, Marllam'r. Marlkam (16 
I. B., Ch. B., 1 ; 29 W. E. 228), distinguished in 
Watson V. €me, 17 I. B., Ch, B., 19; 44 L. T. 
40 ; 29 W. E. 433. 

12. Marls, Micjp, (1 G. & J. 70), overruled. 1 
Bea. k Oh. 434. 

13. Me {Vt Beav. 618; 23 I. J., 
0h.| 502), Is overruled, lAdefs Mospital, Me, 6 
Be G. M. k G. 184. I cannot reconcile the 
two cases. I am satisfied that the principle 
Of lister’s Eospitalcase overrules my decision 
in the case of MarkwelPs legacy ; and I am 
houhd to follow the former. Per Romilly, 
JJ: E*, B6» Miles and St. George, BUomshwry, 
fhlwMer Oorm, Me, 25 Beav. 313, 315 ; 4 
Jur., N. S., 297 ; 27 B J^ Ch., 560. 

14. E.99; 3I,E.,Eq„432; 
15 I. P*, N. S., 237), explained and followed 
in Mpam, Me, 20 W. B. 695 ; 7 I. B., Ch., 609 ; 
41 1. J., Ch., 512 ; 26 1. 1, H. S., 815. 

^ 15. Marris V. Ingram (13 1. B., Oh. B^» 338 ; 
9il, J., Oh., 123 ; 41 1. T. 613 ; 28 W. B. 434) 

:i; ‘ 



distinguished in MoVroyde^. Garnett, 20 I. R„ 
Ch. B., 532; 51 L. J., Oh., 663; 46 L. T. 801 ; 

30 W. R. 604. 

16. Marsh v, AU.-Gen. (3 L. T., E. S., 715; 

9 W. R. 179; 2 John. & H. 61; 7 Jur., N. S., 
184) not followed in Asln^orth v, Munn, per 
Biett, I. J., 15 L. E., Oh. B., 363; 501,1, 
Ch., 107; 43 L. T. 663; 28 W, E. 965; and in 
MilVs Trusts, Me, 16 I. R., Ch. B., 173 ; 43 1. P, 
623; 29 W. E. 211; 50 L. J„ Oh., 134. 

17. Marston, Fxgj. (Mont, k Ch. 576), com- 
mented on in Ban), Bjep , Hague, Me, Mont, k 
Ch. 590. 

18. Marston v. Moe (8 Adol. k Ell. 14) com- 
mented on in Israeli v, Modon, 2 Moo. P. 0. 
51. 

19. Martin v. M^Causland (3 Ir, I. E.) is 
not law. Kxrlwood v. Lloyd, 12 Ir, Bq. B, 
585 ; 11 Ir. Bq. R. 561. 

20. Martin V. MaelomcMe (3 I. B., P. 0.* 
409 ; 40 I. J , Bcc., 1 ; 24 I. P. 204 ; 18 W, B. 
217) followed in Maclonocl%e v. Pemmee 
(Lord), 6 L. R., App. Cas., 424; 50 I. J., Q. B., 
611; 44 1. T. 479; 29 W. E. 633. 

21. Martin v. Martin (2 I. E., Eq., 404; 35 
I. J.,Ch.,679; 14 L. P. 129; 14 W. E. 986) 
distinguished in Chasion, Me, Chasten v, Seago, 

18 I. E., Ch. B„ 218; 50 I. J., Ch., 716; 46 
L. P. 20; 29 W. E. 778. 

22. Martin v. Wilson (3 Bro. 0. 0. 324). I 
made a note to this case many years ago in my 
copy of that volume, that the case of Martin v. 
Wilson is opposed to Viner v* Francis (2 Cox 
190); and I think it is obviously an erroneous 
decision, and contrary to every other case. Per 
Malins, T.-Ch,, in Smith, Me, 9 L. E., Oh. B., 
117, 124 ; 47 L. J., Ch., 265 ; 38 I. P. 905 ; 27 
W. E. 132. 

23. Marijport MaiVmay, Me (32 Beav. 397 ; 

9 Jur, N. S„ 1217; 32 I. J., Ch., 811; 11 
W. E. 410, 607), not correctly decided, and 
not therefore followed by lord Eomilly, in 
Corpus Christi College, Oxford, Bxp., 12 I. R*, 
Bq„ 334; 41 1. J., Ch., 170. 

24. Mason v. Broadhent (33 Beav. 296) (as 
to the operation of the Statute of Limitations, 

3 & 4 Will. 4, c. 27, s. 42) questioned in 
Bdmunds v. Waugh, 12 Jur, N. S., 326; 35 
L. J., Oh., 234 ; 14 W. E. 257 ; 13 L. T., H. S., 
739 ; 33 L. J., Ch., 234 ; by Kindersley, V.-Ch. 

25 Mason, Me, Smithett, Fxp* (19 W. E. 
1025 ; 12 I. E., Bq., Ill ; 24 I. P., N. S., 869), 
not followed by Malins, Y,-Ch., in Bums, Me, 
20 W. R. 695 ; 41 1. J., Oh., 512; 7 I- E., Oh., 
609; 26 L. P.,M. a, 816, 

26. Alather v. Fraser (26 I. J„ Ch., 361 ; 4 
W. E. 387 ; 2 Kay. k J. 536 ; 2 Jur., H. S., 902) 
approved in Moore and MoHnson's BmMr^ 
Co., Exp., Armitage, Re, 14 I. E., Ch. B*, 379 ; 
49 L. J., Bky., 60; 42 1. P. 443 ; 28 W. B. 924. 

27. Mather v. Fraser (2 Kay k J. 53$) 
approved of by Campbell, 0., in Haley v. 
Hammersley, 7 Jur., N. B., 765, 767; 3 Be G. 
E. k J. 587; 30 I. J,. Ch., 771 ; 9 W. B. 562; 

4 I. P., N. S., 269. 

28. Mather v. Fraser (2 Jrtn, K# S*, 902, 
903). Dalton v. WMttem (3 Q. B. 961; $ Jar., 
1063) is a case at common law^ tq snow that 
fixtures cannot be distrained. Although Wood» 
T.-Oh., in Mather v. Frgser (2 lur.^ m B., 902, 
903), thought that fixtures could not be dis- 
trained, there is a long series of authorities to 
the contrary. Per wiBes, J^, in 


Denbigh, 6 Jur,i H, B., 998, 
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r 1. 3Iattliem v, llmibvnj (2 Vern. 187), Tlie 
dictnm to this case that the Oomt may aid the 
czectitor of a party culpable, whoic it 
»ot ha\e aided the party culpable himself, is 
not Per Lord Selbornc, C , in Ayerst v. 
JenMm, 21 W. R. 878 ; 29 L. T., N. S., 126 ; 42 
L. J., Ch., 690. 

2. Mail hems v. Bloxsome (33 L. J., <1. B., 
209; 12 W, R. 795) doubted in Steele v. 
McKinlay, 5 L. R., App. Cas,, 754; 43 L. T. 
858; 29 W.R. 17. 

3. Maui, Mxj)., Hodges' BistlUery Co, Be 
(19 IV. R. 313; 6 L. R., Cb., 51 ; 40 L. J., Ch , 
21; 23 L. T., N. S., 749), followed m James, 
Mwy,, Gibson Co,, Be, 5 L. R., Ir., 139. 

4. Massmll v. Mitchell (1 Ir. Eq. R. 359) 
doubted in Hrenoli v. Macale, 2 Dr. & War. 
269; 1 Con. & L. 459; 4 Ir. Eq. R. 573. 

5. May v. JBeomet (1 Russ. 370) adopted in 
Camtieliael v. Gee, 5 L, R., App. Cas., 588 ; 49 
L. J., Ch., 829 ; 43 L. T. 227 ; 29 W. R. 293 ; 11 
L. E,, Ch. D., 891 ; 48 L. J., Ch., 657 ; 27 W. R. 
843; 40 L. T* 663. 

6. 3iay v, Bemiett (1 Russ. 370). With 
respect to the case of May v. Bennett, I cannot 
go quite so far. I say nothing in disparage- ' 
ment of that authority whatever ; it is distin- 
^ishable from the present case ; at the same 
time I will take leave to say, with the greatest 
possible respect for the learned judge who 
decided it (the late Lord Gilford), that if I had 
had to decide it, I think I should have come 
to a diiferenb conclusion from that at which 
he arrived. Per Lord Brougham, in Baker v. 
Baker, 4 Jur., N. S., 491, 493. 

7. Maycoek, Be (11 W. R. 1094), erroneous. 
See Lomdl, Hxjp, # Be, 13 L. T„ K S., 451 ; 
1 L. R , Ch., 134 ; 35 L. J., Bky., 14 ; 14 W. R. 
186; 13 L. P., N. a, 118. 

8. May y.Skey (16 Sim, 588). One adverse 
case was cited which I must notice, May v. 
Shy, the marginal note being, “A. having 
gone abroad, and left his wife unprovided for, 
the plaintiJ® lent her money to purchase neces- 
saries, and she applied it accordingly —Held, 
that the plaintiff could not sue for the money 
in a court of equity.” But it appears that the 
Vice-Ohanoellor who decided that case, not 
holding that there was not a debt due L-om A. 
to the plaintiff which might be recovered, pro- 
ceeded upon the notion that this was a legal 
debt, the payment of which could not be 
directed by a court of equity. His Honour 
more fully explains this as his ratio deeidendi 
in the subsequent case of HirsU, TolsonCJS Sim. 
620), But this is clearly erroneous, that no 
action at law could be maintained, for such a 
demand was considered too clear for argument 
in the recent case of Kmx v. Bushell, 3 C. B., 
K. S„ 334. Per Campbell, C., in Jenner v. 
Morris, 7 Jur., K S., 375, 376. 

9. May v. Skey (16 Sim. 588) is no longer 
law. and was overruled by Jenner v. Morris, 3 
De G, F, & X 45; 9 W. B. 391. Per Lord 
Bomilly, M. R., in Beare v. Soutten, 18 W. E. 

204.. 

■or V. Murray (8 L. B., Ch. B., 424; 
605 ; 26 W. B. 690) commented 
Be, 21 L. E„ Ch. 757 ; 46 

y. MoajoU (2 Bro. 0, C. 125). 


12. Mealis v. Mealls (5 Ves. 537. n. ; Dick. 
373). Queere if not same case as BJUsy, B^lis, 
quoted in 5 Madd. 154. 

13. Mellhh v. Yallins (2 John. & H. 194; 
8 Jur., N. S , 864 ; 10 W. R. 241 ; C L. T., 1:1. S., 
215). The Amendment Act, 30 & 31 Viet., c. 69, 
has done away with this decision. Per Malins, 

V. -Oh,, in Le7dis v. Zeims, 12 L. R., Eq., 218, 
224 ; 41 L. J., Ch., 195 ; 25 L. T. 555 ; 20 W, R. 
141. 

14. ^lelloYs Policy Trusts, Be (6 L. R., Ch. 
D., 127; 7 Ch. D. 200; 47 L. J., Ch., 240 ; 26 

W. R. 309), not followed in Policy 

Trusts, Be, 23 L. R., Ch. D., 525; 52 L. J., 
Ob., 642 ; 48 L. T. 727 ; 81 W. R. 810. 

16. Mercers'' Co., Bx 2 ), (10 L. R., Ch. D., 481 ; 

48 L. J., Ch , 381 ; 27 W. R. 424), followed in 
Bee and Hemingway, Be, 24 L. 11., Ch. D., 669 ; 

49 L. T. 155; 32 W. R. 226. 

16. Merritt, In the Goods of (1 Sw, & Tr. 
112), considered in SotJteranv. Benina, 20 L. R., 
Ch. D., 99. 

17. SemUe, the Court construes a word in 
one statute by reference to its use in another, 
in which the context may be different. SemMe, 
the Lord Chancellor in Meti^oj^oUtan Bisiriet 
Bail may Co. v. Sharpe (5 L. R., App. Cas,, 425) 
did not intend to lay down any general rule 
to the contrary. Spencer v. Metropolitan 
Board of Works, 22 L. R., Ch. D., 262; 53 
L. J., Ch., 252 ; 47 L, T. 465 ; 31 W. R. 351. 

18. Metro^mVitan BoaiJ of v. London 
and Worth Wesier^i Bailway Co. (17 Ju. R.» Ch. 
D., 246). The ratio decidendi of this case applies 
to a local board just as it docs to an orefinary 
landowner. As to existing drains, as to those 
which^were made before the defendant board 
came into existence, they could not be inter- 
fered with ; and as to those made since, under 
the ^circumstances of the case, they would not 
be interfered with. Att.-Gc7K v. Acto 7 i Local 
Board, 22 L. R., Ch. D., 221 ; 52 L. J., Ch„ 
108 ; 47 L. T. 510 ; 31 W. R. 153. 

19. 3fetro27olitan Board of Works w 3/eCarthy 
(7 L. R., H. L., 243) followed in Caledonian 
Bailway v. Walker's Trustees, 7 L. R., App. 
Cas. (Sc.), 259; 46 L. T. 826 ; 30 W. R. 569. 

20. Ifeux V, Bell (1 Hare 73) foiio’wed in 
Hall, Be, Wola^i v. O'Brien, 7 L, R,, Ir., 180. 

21. 3£e%x's Bxecutors' case (2 De G. M. & G. 
522) distinguished in Bemla Promdent Gold 
^Pining Co., Be, Abbott, Mrp., 22 L. B , Ch. D., 
593; 52 L. J., Ch., 434: 48 L. T. 259; 31 
W. R. 425. 

22. McjjricMs Charity, Be (24 L. J., Ch., 669 ; 
1 Jur., H. S., 43S), followed in Ati.'‘Gen. y, 
3faneJiester {Bean and Canons), 18 Ch. D. 596 ' 

50 L. J., Oh., 562 ; 44 L. T. 468. Affirmed 18 
L. R., Oh. D., 612. n. ; 45 L. T. 184, 

23. Michael, Be (46 L. J„ Ch., €51), ex- 
plained and commented on in Herbert y, 
Webster, 15 L. E., Gli. D., 610; 49 L. J., Oh.* 
620. 

24. Middleton y. Boay (IS L. J., Ch,, l53 ; 
7 Hare 106) explained and commented on in 
Gadd, Re, Hastwood v. Clarke, 23 L. R., Ch. D.* 
134 ; 62 L. J,, Ch., 396 ; 48 L. T. 395 ; 31 W. R. 

25. Middleton v. Spicer (1 Bro. C. C. 201). 
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34 L. J., Ch., 596). There Sir John Bomilly, 
Ml R., feaid» ‘'If a testator had by his will 
said, ‘I leave all the money I now possess 
in the 32. per cent, consols to A. B.,’ it would, 

I apprehend, be properly confined to the 
stock he held at the date of the will.” Upon 
this dictum being cited, Loid Bomilly, M. R., 
said, “ That dictum was not necessary to the 
decision in that case, and now that I hear it 
^read I am not sure that I a|)prove of it.” 
Wagdaffe v. Wagdalfe, 38 L. J., Ch., 528. 

1. ' Milhanh v, Mevett (2 Meriv. 405) is very 
shortly aricl very loosely argued. Tyson v. 
Fairelougli, 2 Sim. & S. 145. 

2. 3Illdm(\y v. 3Iet/men (3 Drew. 91). This 
case was referred to, in which there was a 
demand for a sum of 10,0002. and odd, but 
from which a deduction of 1,5002. and odd was 
made on investigation of the accounts, and 
interest was allowed on the balance. The 
statute (3 & 4 Will. 4, c. 42, s. 28) was referred 
to and was relied on as entitling the claimant 
to interest, but the argument seems to have 
been very curt and brief, and the statement of 
the case and the circumstances under which 
the reference was made to an architect to 
ascertain the amount, are not set forth with 
that amount of detail which would make the 
decision in the case satisfactory under any 
circumstances. No authority was referred to, 
and the judgment of the Vice-Chancellor 
(Kindersley) is not a very full one. The im- 
pression on the Vice-Chancellor’s mind seems 
to have been that it was a case of debt or 
sum certain ; and he declared that the claim- 
ant was entitled to interest at 4 per cent, 
from the date of Ms demand. It does not 
appear from the report whether it was a 
debt ceitain or a sum certain payable at a 
certain day; — there is not a word about 
that in the argument. But the Vice-Chan- 
cellor appears to have been influenced by 
the consideration of the 29th section of the 
statute; which enables the jury on the 
trial of any issue, or on any inquisition of 
damages, to give damages in the nature of 
interest, over and above the value of the goods 
at the time of conversion or seizure, and over 
and above the money recoverable. But that 
is a special clause applicable to trespass and 
trover, and to policies of assurance ; with 
reference to which last, interest had, in the 
older cases, been allowed. The Vice-Chan- 
cellor seems to have considered that the 29th 
section assisted him in coming to a conclusion 
upon the construction of the 28th section. 
But I am quite at a loss to understand the 
bearing of that in any way; for the 29th 
sectioh does not deal with sums certain at all ; 
except that sums assured may or may not be 
a sum certain. I do not consider that the 
decision in that case is satisfactory, or one 
which ought to guide me in coming to a 
conclusion in this case ; if, independently of 
it, I should come to a different conclusion, 
which, under all the circumstances of this 
case, I certainly should come to. The circum- 
stances of that case are not set forth, and 
there is nothing to explain what the nature of 
the deduction was J but even supposing that I 
could treat the present as a case within the 
■^th section, I do not find that that section 

I iliaperative. It merely empowers a Jury, if 
1 ! t snaR think to allow interest at a 


rate not exceeding a certain amount. Those 
words give a discretion to the jury to say 
whether the case is, under all the circum- 
stances of it, one in which interest ought to be 
allowed or noU A new trial would not, I 
think, be granted, because the jury had not 
allowed inteicbt under that section. Per Hall, 

V. -Ch., in HUIy, South Staffordshire BaMnay 
Co., 43 L. J., Ch., 556, 561 ; 18 L. E., Eq., 134. 

3. MiMrect v, Austm (8 L. R., Eq., 220) 
disapproved of by Malins, V.-Ch., in Corh 
(^Earl) V. Bussell, 13 L. R, Eq., 210, 214 ; 41 

L. J., Ch , 226 ; 26 L. T. 230; 20 W. E. 164. 

4. Miller v. 3Iiller (8 L. R., Eq., 499) dis- 
sented from in Mayes vI Cramley, 10 D. R., 
Ch. D., 31,; 48 L. J., Ch., 112; 27 W. R. 109; 
39 L. T, 267. 

5. Mdlican v. Tmiderfflanh (II Hare 136) 
disting-uished in Oslonie v. Foreman, 8 De Gr. 

M. & a 122 ; 2 Jur., N. 8,, 361 ; 25 L. J., Oh., 
340; 4 W. R. 396. Affirmed sub. non. Btirhw v. 
Osbourne, 6 H. L. Ca. 556 ; 4 Jur., N. S., 367 ; 

27 L. J.,Ch., 308; 6 W. R. 315. 

6. Mills, Exp., Tew, Be (8 D. R., Ch., 569 ; 

28 D. T. 606 ; 21 W. R. 557), approved in Tay- 
lor, Exp., (rrason, Be, 12 L. R., Oh. D., 366 ; 41 
L. T. 6 ; 28 VT. R. 203. 

7. 3£ilh V. Farmer (19 Ves. 491) observed 
upon in Aria v Emanuel, 9 W. R. 366. 

8. 3Ulls V. Jennhigs (13 L, R., Oh. D., 639 ; 
49 L. J., Ch., 209 ; 42 L. T. 169 ; 28 W. R. 549) 
distinguished in Andrews v. City Permamni 
Benefit Buildiug Society, 44 L. T. 641. 

9. ^lills V. Tnimper (1 L. R., Eq., 671 ; 12 
Jur., N. S., 329 ; 14 W. R. 630 ; 14 L. T., N. S., 
220), Stuart, V.-Ch., apportionment of rents, 
reversed. If Brown v. Candler (9 L. J., Oh., 
212) had been called to the attention of the 
learned Vice-Chancellor, he would, no doubt, 
have followed it. That authority is conclusive. 
The 4 & 5 Will. 4, c. 22, does not apply, as 
none of the demises were in writing, and the 
11 Geo. 2, c. 19, does not apply, be(*ause they 
did not determine on the death of the tenant 
for life. Per Giftard, L. J., in ^fills v. Trum- 
per, 4 L. R., Ch., 320, 322; 17 W. R. 428; 20 
L.T.,N. S., 384. 

But, independently of principle, the case was 
concluded by the authority of Brown v. Ca^id- 
ler, which was a decision of the Lord Chancellor. 
No attempt had been made to distinguish that 
1 case from the present, but it did not appear to 
have been cited before the Vice^ChanceRor. 
Per Selwyn, L. J. J5. 

10. Milliown {Lord) v, Stuart (8 Sim. 34) 
commented on and not followed in Seear % 
Webb, 52 L. J., Oh., 832 ; 49 L. T. 94 ; 31 

W. R. 837. Affirmed 49 L. T. 481 ; 25 L. R., 
Ch. B., 84; 53 L. J., CM, 464; 32 W. R. 351. 

11. Milnes v. 6fery (14 Ves. 400) fallowed in 
VlG&ers Y.nchers, 4 L. B., Eq., 529 ; 36 L. J., 
Ch., 946. 

12. Mllrotj v. Lard (7 L. T., N. S., 178; 4 
De 0. E. J. 264) followed in BoUh v. 
Mweher, 25 W. R, 209 ; 35 L. T., N. S., 545 ; 46 
L. J., Ch., 159. 

13. Milrmj v. Lord (4 De 0. E. ^ J. 264) 
foRowed in Brefonds Fdaie, Me, Breim w 
Woollven, 17 t. R., CM, 416; 50 L. X, CM, 
369 ; 44 L. T. 337 ; 29 W. R. 777. 

14. MiUom V. Awdry (5 Ves, 465) opposed 
to WilmotY, Witurnt, 6 Ves. 10, and contrail 
to a long line of subsequent authorities, au® 
is no longer a binding authority. Ber Mali&s,^ 
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V.-Cli., in AfnoMi H&i 10 L. E., Eq., 252, 256 ; 

89 L. J., OK S76, 876; 28 L. T. 387 ; 18 W. B. 
912. 

1. Stanley, B$ (16 L. B., 
CTa D., 266; 50 L J., Ch., 166 ; 44 Ii.T. 73; 
29 W. E. 107), explained and followed in 
BsThMttf Mxp.f WuTd^ BiBf 16 L. B., Oh. H., 
541 ; 44 L. T, 38 ; 29 W. B. 343. 

2. Mintef v. Wraith (10 Sim. 59) is some- 
what shaken by the case of VrquhaH v. 
Wrqutmrt, 10 Sim. 297. Per Wood, V.-Ch., in 
Wlmrton v. Barlier, 4 Jnr., N. S., 653, 653. 

3. Mmhome v. Seaife (2 Myl & Or, 693) 
commented on in Cotirm v. Co^iwon^ 7 H. L. 

4. Mirrmr of Jnstioes. 1 may add, that 
some doubts have been thrown upon the 
anthority of the Mirronr, but it has existed 
from the time of Bing Alfred; and in the 
reports it is spoken of in the highest possible 
terms, and by Lord Coke as an anthoiity not 
to be treated lightly. Per Martin, B., in 
Tatiou V. Barhet 6 Jnr, K. S., 983, 984, 

5. Mitohel v. lieynoMs (1 P. W. 181). Lord 
Macclesfield, when chief justice of the Queen’s 
Bench, in the celebrated case of Mitehel v. 
BeynoUs, described very clearly what are 
conditions which shall be considered to be 
invalid; and he said: «A11 the instances of 
conditions against law, in a proper sense, are 
reducible under one of these heads.— 1st. 
Bither to do something that is tmlum m 

or wlwm proMUium^ 2ndly, To omit 
the doing of something that is a duty ; Srdly. 
To encourage such crimes and omissions. 
Such conditions as these the law will always, 
and without any regard to circumstances, 
defeat, being concerned to remove all temp- 
tations and inducements to those crimes.” 
Per Stuart, V.-Ch , in IfWdnso^i v. WiUmsofi, 
n L R., Eq., 604, 608; 40 L. J., Ch., 242; 24 
L.T.814; 19W. B. 558. 

6. Moeaiia v Murgairoyd (1 P, Wms. 393) 
foEowed in Sievemv, Mid-JSmts Bailway Co.^ 
Zondm Mmmmal Amoiatxon v. St€ve7hs, 29 
L. T., H. S., 318. 

7. Moyg v. Moyy (1 Meriv 664) distinguished 
in Bias v. J)e Zh&ra, 5 L. R., App. Cas., 123 ; 
#L.X, P. 0.,2e; 42L,T.267. 

8. Molyma^i's Bsiate, Me (Q L. B., Eq., 411), 
discussed in v. Limas^ 23 L. B., Ch. B., 
712; 49 L. T. 216*; 31 W, H. 904; 53 L. J., Ch., 
64. 

9. Montagu v Incliiquin {Lari) (32 L. T. 
627 ; 23 W. B, 591) distinguished in JohmoUt 
m, 26 L. B., Ch. B., 538; 63 L, J., Ch., 645; 
32 W*. B. 634. 

10. Montague v. Kater (8 Exch. 507 ; 22 
L. J., Exch., 154). A case of great authority. 
Per Lord Sr. Ijeonards, in Saunders v. Bvans^ 
7 Jur., K S., 1293, 1296. 

11. Montagus v. Kater (8 Exch. 507) approved 
of. I am convinced that the conclusion of the 

. Court of Exchequer in that case was as right 
in law as it was plainly agreeable to good 
sense and justice. Per Knight Bruce, L. J., 
in Beaais v. Sawiders, 6 Be <j. M. & Gr. 654, 666. 

12. Mo^itgowery v. Montgomery (3 J- & L. 

'47 ; 8 Tr. Eq. Bcp. 740) explained in Woodlwuse 
v; Jierrieh, I Kay & J. 352 ; 24 L! J., Ch., 649 ; 
3 W. K 303 ; 3 Eq, Bep. 817. ' t ' 

^ '' Lord Bt. Leonards did not disapprove of the 
reje'ctipn in a devise like the present, of creat- 
ing a tenancy in common, but of the cases 


where, although words of limitation were 
superadded to the word “ issue,” as in a devise 
to one for life, with remainder to bis issue, 
and their heirs, it has still been held that the 
issue took not as purchasers, hut by descent 
through the first taker. Ih. 

13. Moneypewny v. Moneype^iny (4 Kay & J. 
174; 4 Jur., N. S., 873; 27 L. J., Ch., 369) 
reversed on appeal to the Lord Chancellor, 5 
Jur., H. S., 253; 28 L. J., Ch., 303; 3 Be^ 
G. & J 572. The principles upon which 
covenants are to be construed, are elaborately 
and lucidly laid down and illustrated in the 
judgment of Lord Chancellor Chelmsford, in 
the late case of Moxuypeimij v. Moneypenny, in 
which he overruled (I think very properly) the 
judgment of two common law judges, who 
had departed from these principles. Per Lord 
Campbell, 0., in Blgott v. Stratton^ 29 L. J., 
Ch., 1, 8 

14. MoUo7i v. Cmnrom (2 Exch. 487. S. C. 
in error, 4 Exch. 17) observed upon in Briee v. 
Berrlngton, 3 Macn. & G. 486 ; 15 Jur. 999. 

15. Xfoor V. RaisUch (12 Sim. 123) observed 
upon in Fe^wi v. Deaths 2 Jur., K. S., 700 ; 23 
Bear. 73; 4 W. E. 828. 

16. Moore v. Faulkner (1 Anstr. 11). Ko 
good reason can be given why the contract 
should be considered binding upon the an- 
cestor, and not upon the heir. Jones v. 
Keaniey^ 1 Br. k War. 159 ; 1 Con. 34 ; 4 Ir. 
Eq, B. 74. 

17. Moore v. Moore (1 Phillimore 375, 406) 
observed upon in (htto v, Gilbert^ 9 Moo, P. 0. 
131. 

18. Moores v. Olioat (8 Sim, 608 ; 8 L. J., 
N. S., Oh., 128; 3 Jur. 220) approved in 
Rohmso^h V. Boslm% 1 Y. & Colt 0* 0. 7 ; 

6 Jur. 1006. 

19. Moox'es V. Olioat (8 Sim. 508; 8 L* J,, 
Ch., 128), which overruled, or, at all events, 
displaced the authoiity of the cases of Zueas 
V. Comerford, 1 Vos. J. 235 ; 3 Bro. 0. 0. 166 ; 
and FlightY, Be^itley^ 7 Sim, 149 ; 4 L. J., Ch , 
262, has been followed in all the subsequent 
cases, excepting only Saunders v. Benson, 4 
Brew. 360, where the bill had been dismissed 
upon other grounds. Per Turner, L. J., in 
Gox V. Bishop, 3 Jur., K. S., 499, 500 ; 26 L. J., 
Ch., 389, 394. 

20. Moorlmm v. Zord (9 Jur., H. S., 677 ; 32 
L. J., Ch., 295: 11 W. B. 637; 8 L, T., 

K. S., 212). The opinion of Lord Kingsdown, 
given in his judgment in this case, as to the 
necessity of a settlement of many doubtful 
points in the law of domicil, referred to. See 
MHchen, Be, 9 L. T., K. S., 282. 

21 . Mores v. Mores (6 Hare 127) not followed 
in Bussell v. Zucy. IS L. J., H. S., Cli.. 464. 

22. Morgan v. Knight (9 L. T. 803 ; 12 W. Pt. 
428 ; 15 C. B., N. S., 669) followed in IVhwwj, ♦ 
Fsp., Roberts, Be,12h. B., Ch. D., 380; 41 

L. T. 516 ; 28 W. B. 205. 

23. Morgan v. Malleson (39 L. J., Ch., 680 ; 
10 L. E., Eq., 475 ; 23 L. T. 336 ; 18 W. B. 1125) 
doubted by Bacon, V.-Ch., in Warriner v. 
Rogers, 42 L. J., Ch., .581 ; 16 L. B., Eq., 340 ; 
28'L. T. 863 ; 21 W. B. 766. 

24. Morgan y. Malleson (39 L. J., Ch.i 68te 
10 L. B., Eq., 475: 23 L. T. 336; 18 W. ^ 
1125) opposed to Mihsy v. Zord^ 4 Be G. E. & 
J. 264; 31 L. J., Oh., 728; and to WarTmer 
V. Rogers, 42 L. J., Ch., 581; 16 L. B;, Eq.fi 
340; 28 L. T. 863; 21 W. B. 766, Per. Jessel, 
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M. B,, in MiclmriB v. BeWriifge, 43 L, X, Ch , 
m, 461 ; 18 L. E,, Iq., 11 ; 22 W. E* 68X 

1. 3forgm Y. Sdiiiamore (2 Yes. J. 313 ; 3 
Yes. 195) and Bm'ry v. Stawelt {FI. & K. 1 ; 3 
Ir. Eq, E. 18) observed apon in Bomjer v. i 
Beamish^ 2 J. & L. 228 ; 7 Ir. Eq. R. 7. 

2. 3foHmi V. Tumour (18 Yes. 175) in- 
correctly reported. Smmm v. Prole, 12 L. J., 
K S., Ch., 25. 

3. 3forley, Beep. (8 L. B., Ch., 102G ; 43 
L. X, Bky.. 28 ; 20 L. T. 442; 21 W. E. 940), 
approved in Butcher, Esep., 3IeUor, lie, 13 
L. B., Ch S>., 4C>7; 28 W E. 484. 

4. 3IorriGe v. Euyland {Bank of) (3 Swan 
573) followed in BoUotuI v. Johnson, 18 Jm. 
767 ; 23 L. J., Ch , 637. 

5. 3Io 71 is's case, Ork7ital Commercial 

Be (41 Jj, X, Ch., 11 ; 7 L. R, Ch., 200, 25 
L. T., H. S„ 443 ; 20 W. E, 26. Reversing 40 
X.X,Ch.,620;24L.T,N S.,C99; 19 W E.944). 
With regard to Morrises case, 1 own I think 
the determination of that case cannot subsist 
with the determination at which your lordships 
seem now likely to arrive on the present 
appeal, and I myself think that the decision in 
Morrises case proceeded upon a construction 
of this Act of Parliament which I am unable 
to accept. Per Lord Cairns, in Well v. Wh [fm, 
42 L. X, Ch., 161, 173 ; 5 L, E., H. L., 711. 

6. Morse v. ^ue (1 Yent. 190, 238 ; Sir T. 
Eaym. 220; 1 Keble 806; 1 Mod, 85 : 3 Keble 
72, 112, 136 ; 2 Lev. 69) is a very obscure case. 
The great question there was, whether the 
common law liability of a caiTier extended to 
a carrying beyond seas. Per Williams, J , in 
BlaiMe v. Stemdriif/e, 6 C. B , N. S., 894, 899 

With respect to 3/orse v. Slue, 1 Yent. 238, it 
was founded upon a contract to can*y goods 
actually delivered to and in the custody of the 
master on board the ship, and he was bound, 
as he would have been here if a bill of lading 
had been given for the injured pans, to deliver 
the goods in the state in which he received 
them, except prevented by the act of God or 
the Queen’s enemies, or other expressly ex- 
cepted peril Accordingly, in Abbott on 
BMpping, Part 2, ch. 2 (10th edit ), p. 91, 
referring to Aforse v. Slue, the law is laid 
down as follovrs : “ It is true that tbe master 
also is answeiable for his own contract ; for, 
in favour of commerce, the law will not compel 
the' merchant to seek after the owners and sue 
them, although it gives him the power to do 
but leaves him a twofold remedy against 
the one or the other,” Per Willes, J. Jh, 
009, 010. 

7, Morion v, Woois (4 L, R., Q. B., 293 ; 38 
L. J., Q, B., 81 J IS L, T. 791 ; 17 W, R. 414 ; 9 B. 
4 A 650) exjjlained and followed in Pimnett, 
Jte?., mchtrn. Be, 16 L. R., Ch. D., 226 ; 50 
L. Ch., 212 ; 44 L. T. 226 ; 29 W. R. 129. 

4 Morton v (4 L. B„ Q. B., 293) 

explained in Qwe^iis Menejit Bulldwg Society, 
Threlfall, Be, or Blake, Exp,, 7 hrelfall, 
16 L. 6., Ch. L., 274 ; 60 L. Ch., 318 ; 
44 D. T, 74 ? 29 W, R. 128, Reversing 42 L, T, 
596; H W. E. 708. 

0. Morton y. Woois (4 L. B., Q, B„ 293) 

^ explained in JmUon, Em,, Bmes, Be, 14 L. 
^ %, Ch, Up, 725 43 L, T. 272* Reversing B, 0. 
mm^ WMtekmo^ (Bmk Em,, Bmes, Be, 
MW. B, m. 

TJapmpson (3 Hagg. 239), 
|pp|(^#t^ ohs^ed npon fey Lord Cairn§#C., in 


Willock V. Mhte, 44 L, X, Ch., 345, 349 ; 7 
L. E., H. L., 680; 32 L. T. 419 ; 23 W, E. 809. 

11. Moss V. EaUimre (Doug. 279), not to 
be extended. Wilson, Exp,, 2 Yes. k B. 252 ; 1 
Bose 444. 

12. Moseley^s Beports, As to these reports 
see 3 Anstr. 861 ; 19 Yes. 488. n. ; 1 Meriv. 92. 

13. Moseley's Trusts, Be (11 L. E., Eq., 499 ; 
40 L. J., Oh., 275 ; 24 L. T, 260 ; 19 W. E. 431), 
disapproved of by Xessel, M, R, in Male v, 
Male, 3 L. E., Ch. D., 643, 648 ; 35 L. T. 933 ; 
24 W. R. 1065. 

14. Moseley's Trusts, Be {ill,. E., Eq., 499 ; 
40 L. X, Cb„ 275; 24 L. T. 260; 19 W. E. 
431), not followed in Pearks v. Moseley, 5 
L. E., App. Cas., 714; 50 L. J., Ch„ 57; 43 
L. T 449 ; 29 W. E. 1. 

15. Moss V. Mmter (2 W. E. 640 ; 2 Sm. k 
Giff. 458), and Lord St. Leonard’s comments 
upon it (** Sugden on Poweis,” 8th ed., p. 8306), 
observed upon in Glai^ke's Estate, Be, MaMlck 
V. Marks, 14 L. E., Ch. D., 422 ; 49 L. X, Ob., 
586; 40 L. T. 49; 28 W, E. 753. Affirming 
49 L. J., Ch., 205 ; 28 W. B 342. 

16. Mosty^i V. Brooke (33 Beav. 457) (com- 
promises sanctioned by the Court of Chancery) 
reversed on appeal 2 Be G. J. k S. 373, and 
afterwards it was brought by appeal to the 
House of Loids, where no counsel appeared 
for the respondents, and the decision of the 
Lords Justices was reversed* This reversal 
did not effect the law as laid dowq in the 
courts below, but proceeded on the opinion of 
the House that, in fact, there had not been any 
concealment of documents, or any misrepie- 
sentation, when the arrangements, which the 
suit sought to set aside, had been agreed upon. 
Mostyn v Brooke, 4 L. R., H. L., 304. 

17. Motley v Bmnman (3 Myl. & Or. 1). 
The judgment in this case acted upon in 
Collins Co, V. Beeves, 4 Jur., N. S., 865. 

18. Moult, Exp (1 Mont. 321 ; 1 Bea. &Ch. 
44). I own that at first I ^as very much per- 
plexed, but upon the whole I have come to this 
conclusion, that Moult, Exp., ought not to be 
overturned. That really is the question for us 
— ought Moult, Exp , to be supported or over- 
turned ? Now Moult, Exp., was veiy fully con- 
sidered by the learned judge who determined 
that case, and there it was held that the double 
proof ought not to be allowed. I called upon, 
Mr. Be Gex to distinguish upon principle Moult, 
Exp., from Hinton, Exp., Be Gex, 550, and 
with all his learning and ability I think that 
he has failed in doing so. He only says that 
Moult, Exp., rests upon an arbitrary rule, which 
ought not to be extended. Now, I must 
suppose that it rests upon some principle; 
and upon whatever principle it rests, that 
principle must apply as well to Minton, Exp., 
as to Moult, Exp. I cannot distinguish 
between the case of one member of a firm* 
who is a sole trader in a separate business, and 
two members ot a firm carrying on a separate 
business, all the members of the separate firm 
being members of the joint firm ; it i^ Im^ 
possible, I think, to draw a distinction feetween 
the cas^* That feeing so, I thihk that Sir X. 
L. Knight Bruce, when Yloe-Chpceilor,. 
properly decided MMton, E^„ apd, ^though 
he has changed his opinioli, ana has been 
disposed since to expmss an opinion dis- 
senting from it, I should say, in this instance, 
first thoughts were best, and that 
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well ia considering Mo%lt, as a sound 
anthoiity, and in deciding Minton, Mxp., 
as it was decided. That case of M&nlt, 
was decided a good many years ago; it 
has been consideied and acted upon as law 
ever since, and I think that we should not be 
justified in o’&eituinmg it. Per Chelmsford, 
C., in GoUsmU v. Cazenove^ 6 Jur., N. S., 1230, 
1232 ; 29 L. J., Bky., 17 ; 7 H. L. Ca. 785. 
Affirming S. C. nmii. G-oUsniUl, Mxj) , 2 De G. 
& J. 67 ; 2 Jui'„ H. S., 1108 ; 25 L. J., Bky., 25. 

1. Mounsey r. Blamire (4 Euss. 384) dis- 
approved of in Smith Butcher, 10 L. E., 
Ch! D., 113; 48 L. J., Ch., 136; 27 W. E. 
281. 

2. Mowisey v. Btmihmi (1 Hare 15, 22) 
not foEowed by Lord Eomilly, M.E., in Finch 
V. Wchtrope, 24 L. T., H. S., 412 ; 12 L, E., Eq., 
24, 25 ; 40 L. J., Ch., 441 ; 19 W. E. 672. 

3. Mountford v. Keene (19 W. E. 708 ; 24 

L# T.925). But there is one case, and one only 
— Mountford v. before the Mastei of the 

Bolls, in which, as repoited, the broad proposi- 
tion relied on m this case appears to have been 
laid down. That case is only reported in the 
Weekly Eepoxter, and the material part of it is 
as follows . [His lord ship referred to the report.] 
It is not probable that the Master of the Eolls 
intended to lay down that which he is here 
reported to have said wholly •irrespective of 
the consideration that “there w-as a set of 
relatives quaixelling over the poor enfeebled 
semi-paralytic old man,” and of the other 
circumstances in that case, which naight have 
well warranted the conclusion that it was not 
the deliberate act of a person understanding 
sufficiently the nature ot what he was doing. 
It could not, at all events, have been intended 
by the Master of the Eolls to ha\eovenuled 
his own very elaboiate judgment in Toher v. 
Tohef, 31 Beav. 629, affirmed as that decision 
was by the Court of Appeal, 3 De G. J, k S. 
487. Ber James, L. J., in Hall v. Hall, 21 
W K. 373, 374; 8 L. E., Oh., 430. 

4. MounMephm v. Laheman (in Q, B., 39 
L. J., Q. B., 375 ; 5 L. R., Q, B„ 613 ; 18 W. E. 

, 1001 ; in Exch. Ch., 41 L. J., Q. B , 67 ; 7 L. E., 

L Q.B.,196: 20 W.B. 117; in Dorn Proc.,43L. J., 

Q. B., 188 ; 7 L. B., H. L., 17 ; 30 L, T. 437 ; 22 
W. B. 617). The Statute of Eiauds has said that 
if one man promises to pay the debt of another, 
the promise is ^oid unless it is in writing; 
and no one doubts that that is the law. It 
appeared to me upon principle so plain that a 
promise like this is not within the Statute of 
Frauds, that I expressed perhaps rather too 
decided an opinion in the early part of the 
opening of the case ; but I am veiy glad to 
find that that which then occurred to me as 
being the proper view of the ca.se is finally 
decided to be the law on the subject. There 
has, however, been a conflict of authority, 
undl confess I am surprised to And that there 
has been so much conflict. The point was 
originally decided by two of the most eminent 
jjpdges 6iown on the bench, sitting in banc., 
I Jbetice Bayley and Mr. Justice Parke 
W^nsleydale), In the case 
v: Coohe, 8 B. & 0. 728, and they 
5 |ecided It ^upon the plainest principles of 
' bphnnon sense and jjnsMce, t therefore 

^ - ^ tliat,‘ in a late^ case df Hhcn 

. :2. m A 


that time of other judges, had taken a different 
view— and a view which if it had bCen 
maintained, I should have followed veiy 
reluctantly, if I had been obliged to follow it 
at all. But I am happy to find that, the 
matter having been most carefully and 
elaborately considered in the case of Header 
V. Kingliam, 13 0. B., N. S.,344 ; 32 L. J., C. P., 
108, when the full number of judges was 
present, the case of Green v. CresmcU uas^ 
considered and was overruled, and the law, as 
I laid down by Thomas v. Coolw, re^oied. The 
learned 3 udges commented upon those cases, 
and said that the law was accuiately laid 
down in Thomas v. Coolie. I entirely approve 
ot that expression of opinion. X accordingly 
decide that, where a man induces another 
man to enter into an engagement by a promise 
to indemnify him against liability, an agree- 
ment ol that nature is not within the Statute 
of Frauds, and does not require to be in writing. 
This is a case in which the lather induced his 
son to gnaiantee the debt of his son-in-law, 
upon a promise that he would see him harmless. 
Upon e\eiy iminciple of justice he is bound to 
Jndemmfy him, and I think, therefore, that 
the son is perfectly right in helping himself 
out of the estate which has come to his hands. 
The force of the decision in Header v. Mngham, 
13 0. B., N. B., 344 ; 32 L. J., C. P., 108, was 
somewhat shaken by the opinion expressed by 
Blackburn, J., in Mowitstejihen v. Zalwmmi. 
However, I am glad to find that Mountstej^hen 
V. Zaheman was overruled, not only by the 
Court of Exchequer Chamber but in the House 
of Lords. Therefore, the law is restored to 
the plain and reasonable ground upon which 
it was put in Header v. Kingham. Per Malins, 
V.-Ch., in Wildes V, JDudlow, 44 L. J., Ch., 341, 
343; 19 L. E., Eq., 198; 23 W. E. 435. 

5. Moylan He (16 Beav. 220) Held, not 
to bo inconsistent with the former authorities, 
and approved of in Bunleme v. Hort, 6 Ir. Ch. 
E. 99. 

6. Mosley v. Alston (16 L. J., H. S., Ch.. 217 ; 
11 Jur. 315 ; Ph. 790). The rule laid down in this 
case as to the interference of the Court in the 
internal management of the company, followed 
in Mmdougall v, Gardimr, 43 L, J., Ch., 27 ; 

1 L. E., Ch. D., 13, and in Bdwards v. Shrews^ 
Umj 4* Birmingham Hallway Co., 2 De G. & 
Sm. 537, and in Tetts v. Norfolh Hallway Co* 

3 De G. & Sm, 293 ; 13 Jur. 249 ; 5 Rail. Ca. 
487; and in Zord v. Gommor ^ Co. of 
Co^jper Miners, 2 Ph. 740; 1 H. & Tw. 85; 18 
L, J., N, S., Ch., 65 ; 12 Jur. 1059. Eeversing 

2 De G. & Sm. 308. 

7. Mmiford's elam, Government Seewity 
Fire Imuranee Co., He (14 L. E., Ch. D., 634 ; 
49 L. J., Ch., 452 ; 42 L. T. 825 ; 28 W. E. 670), 
followed in Aj^^leyard^s case, Me Great Arntra'- 
Uan GoU-m%ni7ig Co., 18 L. E., Oh. D., 587 ; 50 
L. J., Ch., 544 ; 45 L. T. 552 ; 30 W, B. 147. 

8. Mudforfs claim (14 L. B,, Oh. D,, 643 5 
49 L. J., Ch., 452 ; 42 L. T. 025 ; 28 W. B. SYO) 
followed in Government SeemUy Zmesiy^nt 
Co.r. Bempsey, 50 L, J., Q. B., 199, 

9. MulMllcmd V* (1 M€4l^ |5t'“' 

Beat. 277) reviewed in GarreH v. B 
(Hart), 2 Dn & Wal. 441 ; 2 Ir. 1 

10. Mulhern v. Zord (4 L* 

182 ; 48 L, J., Oh.^ 745 ; 4B L 

i 510'^ '1 
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103 ; 52 L. J., Cli., 541 ; 43 E. T. 247 ; 31 
W.%B. 392. 

1. 3hmdy v. Howe (Earl) (1 Bro. C. C. 224) 
explained and commented on in Wlhow v. 
Turner, 22 L. E., Oh. B , 521 ; 52 L. J., Oh., 
270; 48 L. T. 370; 31 W. R. 438. 

2. ilurray v. Wa¥er (Or. & Ph. 114) 
followed in Kearsley v. Philips, 10 L. E., Q. B. 
B., 465 ; 52 L. J,, Q, B., 269 ; 48 L. T. 468 ; 31 
^W. B. 467. 

3. 3Iurry v. (2 Tern. 564) dis- 

tinguished and commented on in Marhant v. 
Tmisden, Gilb. Eq. Rep. 30. 

4. 2Iusgrove, Pxg}, (3 M. B. & Bo Gr. 386), 
consideied in Greener, or Kirlt, Exp. 4* Ee, 15 
li. R., Oh. B., 457 ; 43 L. T. 1<S4; 29 W. R. 268; 
28 W. R. 899. 

5. MuUon, Exp., Cole, Be (41 L. J., Bky., 
57 ; 14 L. R., Eq., 178 ; 20 W. R. 882 ; 26 L. T., 

S., 916), not followed in Safery, Evp., 
Bremer, Me, 16 L. R., Oh. B., 668; 44 L. T. 
324; 29 W. R. 749. 

6. Myers v. Perig&ll (2 Be Q. M. & G. 599 ; 
20 L. T., N. S., 229) distinguished in Ashworth 
T. Mm%, 16 L. E., Oh. B., 363; 28 W. R. 965; 
50 Jj. J., Oh., 107 ; 43 L. N. T. 553. 


N. 

7. Wash, Exp. (12 lur. 494), approved of in 
Wash, Exp., 13 Jur. 292. 

8. Wash, Me (16 L. R., Ch. B., 503 ; 44 L. T. 
40 ; 29 W. R. 294), not followed in Watson, Me, 
19 B. R., Ch. B., 384 ; 45 L. T. 513 ; 30 W. E. 
554, and considered in May, Me, 47 L. T. 500. 

9. Watal (Bishop), Be (11 Jur., K, S., 353; 
2Moo. P. 0.. N. S., 115; 13 W. R. 549; 12 
L. T., N. S., 188), explained in Colemo v. Glad^ 
stone, 3 L. R., Eq., 1 ; 12 Jur , IST. S., 971 ; 86 
L. J., Oh., 2; 15 W. R. 29; 15 L. %, N. a. 465. 

10. Watal Investment Co., Me (1 Hem. & M. 
639). If that was a decision that the Ooiut 
will never wind up a company which has only 
seven members, I entirely dissent from that 
view ; but I think the learned Tice-Ohanoellor 
did not intend so to decide. Pei Malins, 
V.-Ch., in SandersoEs Patents’ Assooiatlon, Me, 
12 B. R , Eq., 188; 40 L. J., Oh., 519 ; 19 W. R. 
966, 


11. Wational Exchange Co. of Glasgow v. 
Brew (2 Macq, H. L. Oa. 103). The dicta of 
Bord Oranworth and Lord fet. Leonards, as 
stated, in this case, with regard to the relation 
in which a company stands to its directors, in 
respect to fraudulent representations made by 
the latter, dissented from in JRoyal British 
Banh, Me, Wieol, Exp., 5 Jur., N* S., 205. 

12. Watioml Eunds Assm^anee Co., Me (10 
L. B., Ch. B., 118 ; 48 B. J., Ch., 163 ; 27 W. R. 
302 ; 39 B, T. 420), is in no way affected by 
Cmventry and Bixonts ease, Canadian Land 
Meelaiming and Colonizing Co., Me (14 B, R., 
Oh. B., 660 ; 42 B. T. 559; 28 W. R. 775). 
The order of Bacon, V.-Ch., declared them to 
be Jointly liable, but this was varied on appeal 
by ^declaring them Jointly and severally liable. 
MMerqft^s ease, Exehmge BmMng Co., Me, 21 
B. B., Oh. B., 519 ; 31 W. B. 174 ; 48 B. T. 86 ; 
52 B. J., Oh., 217. Varying 51 B. J., Oh., 525 ; 
46B.T. 474; 30W. E. 695. 

13 . Wationdl Meremtile Bmh, Exp^ (15 

B. B*, Oh. B., 42 ; 49 B. J., Bky., 62 ; 43 B. T. 

; 2S W. B. 848), not followed in HmniUon v. 




Chame, 7 Q, B. B. 320 ; 50 L. J., Q. B., 456 ; 
44 B. T. 764; 29 W. B. 676. 

14. Wational Mercantile Bank, Exp. (15 
L. E., Oh. B., 42 ; 49 B. J., Bky., 62 ; 42 L. T. 
64 ; 28 W. B. 248) distinguished in Charing 
Cross Admnae and Deposit Bank, Exp., Pai her, 
Me, 16 L. B., Ch. B., 35; 50 L. J., Oh., 157; 
44 L. T. 113; 20 W. R. 204. 

15. Wational 3Preaniile Banh, Esp. (15 
L. R , Ch. B , 42 ; 49 L J , Bln., 62 ; 42 L. T. 
64 , 28 W. R 848), not followed lu Moljjli, Exp., 
Epindler, Me, 19 L R., Ch B., 98 ; 51 L. J., Ch , 
88, 15L. T. 482; JO W. R. 52. 

16. Wational 3terca%tile Banh, Exp. (15 
L Pu, Ch. D , 42), must betieated as binding 
authoiities only in so far as they decide, that 
if part ot a sum stated in a bill of sale as the 
consideiation is, by the grantor’s direction, 
given at the time of the execution of the deed, 
applied in satisfying a then existing debt due 
by him, the money so api^lied may be properly 
stated in the deed to be money then paid to 
him. Firth, Exp., Cowhurii, Me, 19 B. B,, 
Oh. B., 419 ; 51 L. J„ Ch., 473 ; 45 B. T. 120 ; 
30 W. R. 529. 

17. Wational Provincial Bank v. Evans (51 
L. J., Ch., 97) commented on in Eitzwater, 
Me, Jlitzwater v. Waterhouse, 52 L. J., Ch., 83. 

18. Waylor v. Arnitt (1 Rnss. & M. 501) fol- 
lowed in Fitzpatrick v. Waring, 11 L, R., Ir., 
35. 

19. Waylor v Arnitt (1 Russ. & M, 601), 
where the Court allowed a lease to be granted 
for ten years by trustees. I do not think that 
the decision in this case is considered to be 
good law. There is no case which distinctly 
overrules it ; but in the case of Wood v. Patteson 
(10 Beav. 541, 541) Lord Langdale said: As 
to Waylor v. Ao^niti, I fahould be afraid to act 
on it ; for if the tiustees. unauthoiised by the 
will, have the powei oi leasing for ten years, I 
see no reason why they should not have power 
to lease for sixty.’’ After that expression of 
opinion, I think that Waylor v. Arnitt is not 
a case to be followed. Per "Wickens, V.-Ch., 
in Shaw's Trusts, Me, 12 L R., Eq., 124, 126; 
19 W. R. 1025; 25 L. T , In S , 22, 23. 

20. Weale v. Bevies (5 Bo G. M. & G. 

258). This case has been lelicl on by the 
defendant Roche as an autliointy to the con- 
trary, and the language of Turner, L. J,, 
affirming the decision of Wood, V,-0h., if 
taken to apply generally, and not merely to 
the facts of that particular case, would seem 
to conflict^ with what I have mentioned as the 
general principle. Knight Bruce, B. J., differed 
from Turner, B. J., and expressed Ms dissent 
in very unequivocal language. He was of 
opinion that peisons accepting a fund upon 
trust are bound to perfoim the trusts which 
they undertook, even if by so doing they 
should become personally liable to an adverse 
claimant, and he was of opinion that they* 
would not be thus liable by reason of paying 
over the fund to their In this 

difference of opinion I would venture to say 
that the view of Knight Bruce, B. J„ seems more 
in aeoordanoe with the principle whieh the 
authorities appear to have established, I 
should, notwithstanding, of course be bound 
to follow the actual decision in the case, if it 
were not distinguishable from the present* 
Per Chatterton, V.f Oh., in Wellgm v. MocM 
Ir. Bq,332 



St 



liili 


lilill 


f-ll-vv.Vv; ;-i ■■■.•> - 


L Meesm v* Clarhsm (2 Hare 163) com- 
meated upoa ia PaTMMo% v.i Ilnribury, 2 
li. £.» H, L., 1, 17, IS, by Lord Westbury. 

2, MeiUoTt V. MettB (5 L. E., H. L., 1) most 
undoubtedly decided tbe general principle 
that, upon a decree against a party for tbe in- 
fringement of a patent, tbe patentee is not 
entitled both to an account of profits and an 
inquiry into damages. That principle applies 
generally and without any distinction at all. 
It applies to every case of infringement ; and, 
therefore, it must be taken to have settled 
conclusively that point, that the patentee must, 
in all these oases where he has a decree, elect 
whether he will have an account of profits, or an 
inquiry into damages ; he cannot have both. 
I^er Lord Chelmsford, in De Yitr^ v. Betts, 6 
L. B., H. L., 319, 321 j 42 L. J., Oh., 841 ; 21 
W. B. 705, 

3, mUm V, Mo7m (41 L. T. 209 ; 27 

W. B 936) followed in Stawimd 

V, Bwt, 62 L. d., Oh„ 355 ; 48 L. T. 660 

4, Be'nu V, Levem (Ambl. 237), In this 
case it is said that partition was to be at the 
expense of both parties ; but Mr. Beames 
(Costs, 48 n) suggests that this may be the 
same case with Mrru v. Be Jfeve, 3 Atk. 82, 
and that, though stated by Ambl. as a case 
of partition, it was a case respecting settling 
boundaries. 

6, Mlm €&., Bb (22 L, B., Oh. I)., 
4$4), approved in Manchestef Mwnomie Builds 
in§ BeGiety, Me, 24 L. K., Oh. B., 488 ; 53 L, J,, 
Oh., 116 ; 49 L. T. 793 ; 32 W, B. 335. 

6. Mmland v. Ohmiiplm (1 Tes. 105) con- 
sidered in LafG v. L<x>w, 2 Colly, 41; 14 L, J,, 
H, S,, Oh., 313 ; 9 Jur, 745. Affirmed 16 L. J., 

H. B., Oh., 375; 11 Jur. 463; and see extracts 
from the Beoord of Nernlmid v. CJiaiti^ion 
in 2 Colly. 46. n. 

7. Wewland v, Shejjhard (2 P. W. 1941 
has been questioned. See Bam v. Bavis, 1 
Bpss. & M. 648 ; 1 L. X, K. S., Oh., 155. 

8. Wewnan v. AtiUny (3 Atk. 579) overruled, 
TorrB^.Brmn, 24L. J.,Ch.,757; 3H. L. Ca, 655. 

I, V. Chofltm (I W. B. 266; 10 

Sto 646) followed in Forces v, Jacho^t, 19 

I, . Oh. B., 015 ; 51 B. X, Oh., 690 ; SO W. B. 
4® ; 48 B 722, and commented on in Bale v. 
BmUm, 2 Jur., H. S., 839; 25 L. J., Oh., 842, 
Affirming 18 Beav. 34; 18 Jur. 412; 23 L, X, 
Oh., 294. 

10, MeTvtm V. CJierUm (10 Hare 646), There 
was a case of Mwtoih v. Oliorltm^ before 
myself, to which I think it right to refer, 
because, although the case itself has not been 
overruled, the Lords Justices have in another 
case intimated that they do not concur with 
the view which I there took, an intimation 
which, of course, binds me as much as if my 
decision had been reversed before them. It 
waO i case in which a creditor, after the con- 
tract of suretyship, had obtained a security 
for the debt, which h,e afterwards parted with, 
1 considered fhat 1 ought not to hold that 
•the same principle apjfiied to after-taken 
■secudLics which applies to those which exist 
■ at the date of the contract of suretyship. The 
'Lords Justices have, however, held that the 


it otherwise, I should not think myself at 
liberty to follow B'emtoJi v. Ohorltoii, The 
suiety here cannot have the same title to, 
or the same efitect as, the security of 1830 ; 
and the effect of the alteration in the security 
is to discharge him. Per Wood, Y.-Ch., in 
Pledge v, Bass, Johns. 663, 668 ; 6 Jur., N. S,, 
695, G96. 

11. Newton r. Barland (1 Scott, H, B., 474) 
considered in Beddall v. Maitland, 17 L, R.,ir 
Ch. B., 174; 60 L. X, Oh., 401 ; 44 L. T. 248; 
29 W. B. 484. 

12. Nwholas v, Oliamherlam (Cro. Jac, 121). 
Theie it was held by all the Court, upon de- 
murrer, that if one erects a house and builds 
a conduit thereto in another part of his land, 
and conveys water by pipes to the house, and 
afterwards sells the house with the appurten- 
ances, excepting the land, or sells the land 
to another, reserving to himself the house, the 
conduit and pipes pass with the house, because 
it is necessary and quasi appendant thereto. 
This case has always been cited with approval. 
It was expressly approved of by Lord Westbury 
in Suffield v. Bmm (33 L. J., Ohanc., 259), 
where, though his lordship objects to the 
decision in Pyer v. Carter (1 H, & H. 916 ; 26 
L. X, Bxch., 258), in which it was held that 
a right to an existent continuous apparent 
easement was implicitly reserved in a convey- 
ance by the owner of two houses of the alleged 
servient house, yet he seems to agree that 
a right to such an easement would pass by 
implied grant where the dominant tenement 
is conveyed first. Per Hellish, L, J,, in IPafsfsi 
V, XeUo7i, 40 L. X, Oh.. 126, 129; 6 L. B., Ob., 
166; 24L.T. 209; 10 W. B. 338. 

13. NichoUY.NwIioU{2 W. B1.1169) observed 
upon in Momjpeivny v. Bering, 2 Be B. M. & 0. 
145 ; 17 Jur. 457; 22 L. X, Ch., 313. 

14. Nieholls V. Skhmer (Pre. Oh. 628) mis- 
stated Bee 2 Meriv. 135 ; 2 Hop. Leg, 470. 

15. N liolson V. Tufin (2 Kay & J. 18) ap- 
proved of by Campbell, 0., in 'Whitmore v, 
Xurqmnd, 7 Jur., K, S , 377, 

16. Nicholson v. Wright (5 W. B. 431). 
I cannot say that I should be prepared to 
follow decision in that case, but 1 do not 
mean to give any definitive opinion upon it, 
as the point is not before me. Per Oranworth, 
0., in Pell V. Be Winton, 2 Be G. & J. IT. 

17. Noel V. Bewley (3 Sim. 103). I think 
the Lord Chancellor of Ireland has taken an 
erroneous view, probably because he thought 
himself bound to follow the last authority 
on this subject {Noel v. Beivtey'), which, sitting 
in the highest tribunal of appeal, I am at 
liberty to say was, in my judgment, wre n:?ly 
decided. Smith v. Osborne, 6 H. L. Oa. 375, 
394; 3 Jur,, N* S., 1181, 1183. Per Lord 

©HsXs'yidsidiS 

18. Norhwy {Bor^ v. mcUn (U U T. 
501 ; 9 Jur., N. 8., 132) explained in JFemit v. 
Great Bastern Baihuay Co., 27 L. E., Oh. B,, 
122; 32 W. B. 885 ; 64 L. J., Oh., 19. 

19. Norman v. Baldry (6 Sim, 621^ 
vations on this case iu Athinson v. G 
&G. 577; 18 Jur. 232. 

20. Northam Y, Hurley (1 E. & B 
guislied in Kenmt v. Great Baste''i 
Co., 23 L. B. 
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(b, V, Zondm^ TArerpmil, mi (^lobe Imurpnoe 
($, (5 L. E.,Oh, I)., 569; 46 L, J., Oh., 537; 
36 It. T. 629) approyecl and followed in Bamll 
y. mUU, 5 L. B., Q. B. D., 560 ; 29 W. B. 66 ; 
50 L. J., Q. B., 33 ; 42 L. 7, 797. 

1. Worth Writish Bailwmj Co. v. foi (12 
Cl h F. 722) followed in Wear inter v. Zoiiion 
<1* Worth Western Ilailway Co., 1 Maon. Sc 0. 
112 ; X H. &: Tw. 161 ; 5 Bail. Ca. 728 ; 18 L. J., 

S., Oh., 432; 13 Jnr, 327. 

2. Worth Central Waggon Co. v, Wales 
Waggon Cq, (39 L. T. 628) not followed in 
Girein v. Grejoe^ 13 L. E., Oh. D., 174; 49 
L. J., Ch., 63 ; 41 L. T. 522 ; 28 W. E. 123. 

3. Wortfifieli Iron and Steel Co.^ We (14 
L. T. 695), distingnished in Great Western 
Mailway Co., Mxp., JBmhell, Me, 22 L. B., Oh. 
D,470; 52 L. J., Oh., 734; 48 B. 7. 196; 31 
W, E. 419. 

4. Worth Torhshire Iron Co., Be, Bioharison, 
(7 B. E., Oh. D., 661 ; 47 B. J., Ch„ 333 ; 

38 B. T. 143 ; 26 W. E. 367), followed in South 
Kensington Co-operative Stores, Be, Seimou/r, 
Kxp., 17 B. E., Oh. 0., 161 ; 60 B. J., Oh., 446 ; 

44 B. T. 471 ; 29 W. E. 662. 

5. WoHon Iron IFor/^s, Be (26 W. E. 53), 
followed in Assoeiatlon of Land Mnaneiers, 
Me, 16 B. B., Oh. B., 373 ; 50 B. J., Oh., 201 ; 43 
B.f* 763; 29 W. E. 277. 

6. Worton, Bxp., GoUen, Be (21 W. E. 402 ; 

16 B, E., Bq., 397), is in conflict with Fernie y. 
Young (14 W. B. 714; 1 B. E„ H. B, 63), 
SI'omon V. Holliday (1 B. E., H. B., 316) and 
Fulton^, Andrew (23 W. E. 566 ; 7 B, E,, H. B., 
448 ; 44 B. J., 17 ; 32 B. T. 209), and cannot 

be supported. Per Baggallay, J. A., in Morgan, 
Mxp., Simpson, Be, 2 B. E., Oh. B , 72, 197 ; 

45 B. J„ 0h„ 36 ; 34 B. T. 329 ; 24 W, E. 414. 

7. Worton y. Florence Land and Public 
Works Co. (7 B. E., Ch. 1)., 334 ; 38 L. T,, H. S„ 
377 ; 26 W. E. 123) overruled hy Florence Land 
and Public Works Co., Be, Moor, Bxp., 10 
L, E., Oh. B.. 630; 48 L. J., Oh., 167; 27 W. B. 
236; 39 L.T.689. 

8. Worton v. London 4* ForthWestern 
Bailmay Co. (13 B. E., Ch. B., 268 ; 41 B. T. 
429 ; 28 W. E. 173) distinguished in Bomer y. 
Great Western Bailmay Go., 24 B. E., Oh, B., 
1 ; 48 B. 7. 619 ; 32 W. E, 190. 

9. Wotley, Bxp. (3 Bea, & Oh, 367 ; 1 Mont. 
& A. 46 ; 3 B. J., K S., Bky.), confirmed. Gray, 
Bxp. 4* Fe, 4 Bea. & Oh. 778 ; 2 Mont. & A. 
283; 4L. X, N. S., Bky„ 70. 

10. Woycs y. Crawley (10 B. E., Oh. B., 31 ; 
48 B. X, Ch., 112 ; 39 B. 7. 266 ; 27 W. E. 109), 
as to raisiflg the Statute of Frauds by demnner 
impugned. Per Cairn, L. 0. Hawkins v. 
Pewrhyn {Lord), 4 B. E., App. Gas,, 61 ; 48 
B. 5*., Oh., 304 ; 39 B. 7. 583 ; 27 W. E. 173. 

11. Woys y. Mordamt (2 Vern 581) com- 
mented on in Imledon v. Morthcote, 3 Atk. 436. 

12. Wunn y» Fabian (1 B. B., Ch., 35) followed 
in Conner v. FiUgerali, 11 B. E., In, 106. 

13. Wntter y, Accrington Local JBo&r4(i B. E., 
Q. B. I).,^376 ; 48 B. I., Q. B., 487 ; 40 B. T. 
SOS) distinguished in Swansea Impromment 
Co. y. GUmrgm Cmn$y Moadd^ mard, 41 
B* B* 583* 


, , 14. Oakehy y, PaCmlUr (i CB & F, 2W ; 10 
Bli, e;. S. 548). It WAS, however, ajigned, 


Blllillr i 






that however much this might be contrary to 
principle, it was established by the House of 
Bords la OalmUy v, PaskeUer, We do not 
think that any such point either arose or was 
decided in that case. The case is very im- 
perfectly reported, and the judgment seems to 
have been very meagre. The case is abstracted 
in Bindley on Partnership, 3rd ed., p, 463. 
The decision appears to us to have proceeded 
on the ground that, by an arrangement to 
which the creditor, Sir Charles Oakeley, was a 
party, Kynaston, who was Sir Charles’s son-im 
law, became a partner in the house which was 
indebted to Sir Charles, and then by arrange- 
ment between the three parties, Kynaston 
became a principal debtor to Sir Charles, and 
the ontgomg partners became sureties to 
Kynaston. There was ample consideration for 
Sir Charles Oakeley agreeing to this change, 
and whether the oohclusion of fact that he did 
so agree was right or wrong, the case did not 
and could not decide that it could be done 
without his consent. Tnat such was the 
ground of the decision of the Bords we think 
sufficiently appears from both reports, ill as 
they are repoited. The facts clearly were that 
Kynaston made himself a new debtor to Sir 
Charles Oakeley ; and, if he was so, the respond- 
ents could not bs liable for his default except 
in consequence of some arrangement by which 
they became Ms sureties. In the very meagre 
report of the judgment of the Master of the 
Bolls in Bligh (10 Bli* H. S., p* 678), he 
bases Ms 3 iidgment on the fact that *<Sir 
Charles Oakeley well knew, in 1817, that by 
the arrangement between the two partners, 
Eeid and Kynaston, they had become the 
principal debtors,” that is, to Sir Charles, 
which Kynaston could not be without Sir 
Charles’s consent, “ and Sherard’s estate surety 
only.” And during the argument in the House 
of Bords, Bold Byndliuist points out the diffi- 
culty in converting a joint debtor into a surety 
without the creditor’s assent (10 Bli* K, 8., 
p. 686 ; and 4 Cl,^& F., p. 232). He seems to 
have relied on this objection until the fact that 
Kynaston became anew debtor was brought to 
his notice (19 Bli N. 8, p. 587). And, 
finally, in the judgment he says, *‘an arrange- 
ment was made between Sir Charles Oakeley 
and Kynaston ’ (10 Bli. H* S., p, 569). This 
would have been quite irrelevant unless Ky** 
naston had become a new debtor, and the other 
parties, by agreement with Sir Charles, smeties 
for him. It is impossible to suppose, that if 
Lord Byndhurst had been clelitering a Judg- 
ment of the House of Bords on a case of the 
fiist impression, and on which he knew (ad 
appears from 10 Bh. K, S., p* 686 ; 4 Oh Is F., 
p. 232) there was no previous deoisioft he 
would have done it in so perfunctory a manhet 
as he appears to have done* K was mot 
in deciding on the spocaal facts of the 
ticular case to give so little iirformatte |o 
parties, but it would have beon an maolwl 
neglect of duty to say so litfel#* It 
true, that in iflkmt % Lkyi (1$ B* Ml A 

70), Bacon, Y.-OM* in mm 

takes no ppim of ite ^ 

that the new prfne» yto ' 

m^ber 01 the hp, ail m a 1 

the wd|tor by Hii 

three* Ho IBWiisn base' has actually decided 
this poi|it rf wdteley v. Paskeller does no'^ '''' * 
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there is an Irish case cited by Mr. Wills, which, 
shoald he noticed. It is that of Maingay v. 
JL&mu (3 Ir B., C. L., 495 ; in eiror 5. Ir. B., 
C. L., 229). There was a pica there on equit- 
able grounds raising this very defence. The 
Irish Court of Queen’s Bench on demuncr 
unanimously held the plea to he had. But, on 
appeal before seven judges, four rever&en this 
decision, three being for affirming it. But it 
is worth while to notice the leasons on which 
Bawson, J., based his judgment, which turned 
the scale. After stating the point, he says: 
“To hold that this is so seems to me contiary 
to all sound principles of law. To affect the 
rights and alter the remedies, or even the 
order of the remedies of a creditor by an ar- 
rangement entered into between his debtors 
to which he was no party, seems to me to be 
an interference with contracts very contrary 
to the spirit of our law ” (6 Ir, B., 0. L,, p. 231). 
So far we quite agree with him ; but he adds, 
*‘I feel myself bound to come to the conclusion 
that the case is governed by the decision of 
the House of Lords in Oalteley v. Pasheller, and 
that I oxight to follow it implicitly.” Had 
Mr. Justice Lawson thought, as we do, that 
the decision in Oakeley v. JPasheller proceeded 
on the ground that the creditor was a party to 
the arrangement, he would have decided in 
conformity with the opinion of the dissentient 
three in the Irish Court of Appeal. Per Ooch- 
bum, 0, J., in ButsiTe v. 35 L. T., H. S., 

470, 471, 472 ; 1 L. B„ Q, B. D., 536, 543; 24 
W. B. 1069. 

1. Oate& d. MarTiham v. Cooke (3 Burr. 
1681) considered and followed in Baxus v. 
JoneB, 24 L. E., Ch. B., 190; 52 L. J.,Ch., 720: 
49 L, T. 624. 

2. OaJkes V. Oakes (9 Hare 666) distinctly 
overruled in Morrice v. Aylmer^ 44 L. J., Oh., 
212; 31 L. T., H. S., 660; 10 L, E., Ch., 148; 
23 W. B, 221 ; and in Bom. Broo., 7 L. B., H. L., 
717 ; 45 L, J., Ch., 614 ; 3 1 L. T. 218 ; 24 W. B. 
587. 

3 . Oalm V. furgtmnd (2 L. B., H. L., 325 : 
86 L. J., Oh., 949; 16 L T., H. S., 808; 16 
W. B. 1201) followed in MmoMsworth v, Oify of 
CUisgo^ Bauk^ 5 L, B., App. Cas. (Sc),, 317 : 
42L.T. m; 28W.B. 677; 

4. mfes, Brp, (2 M. D, & Be O. 234), fol- 
lowed in Brim, Be, 11 L. B., Ir,, 2lk 

5. OeelestG7i v, FiilMove (9 L. E., Oh., 

147; 43 L. J., Ch., 297; 29 L. T. 780; 22 W. E. 
786), The principle of the decision in this 
case, as I undeistand it, is this, that a gift by 
a testator or testatrix to one of his or her 
children by a^ particular person is peifectly 
good if the child has acquired the reputation 
of being such child as described in the will 
before the death of the testator or testatrix. 
Per Sir 0. Jessol, M. B., in Goodwin, Be, 17 
L. E., Iq., 345, 346; 43 L, L, Ch,, 258; 22 
W, B*610. ^ 

6. Oekford r, BmUi (25 L. T, 504; 20 
w« B. 116) not followed in Banner, Bm 

3)., 490 ; 44 L. T. 913 • 


companies in Ii eland are concerned, by 6 %o. 

4, c. 42, dissented fiom and held by W^hl 
M. B , and by Lord Chancellor O’llagan, that 
the Act still regulates all banking tiansactions 
in Ireland. Bavfps v. Keimedu, 17 W. B. 305 - 
3 Ir. Pv., Eq , 31, 668. 

9, OgiMe, Mxj). (3 Ves. & B. 133), said to 
be overiuled, aiguendo, in MIU,% Msoo„ 2 C. & J 
312 ; 6 L 3 , Ch., 44. 

10. Ogih'ie^ v. Ciuo'ie (18 L. T., N. S., 593 {" 
37 L, J., Ch , 541). In support of the demuner 
to this bill, it was argued that -the proper 
remedy for the plaintiff, if he had any remedy, 
was to proceed by action at law. It has been 
so often decided that this Court will grant 
relief in such cases that I should have over- 
ruled the demuirer without hesitation were it 
not for the case of Ogihie v. Carrie, said to 
have been decided by Lord Cairns when Lord 
Chancellor. Having examined the case, it is 
impossible to say that it does not countenance 
the argument that this Court ought not to 
give relief on bills brouglit against persons to 
recover back money paid on the faith of false 
representatiems. But this is only said in the 
latter part of the judgment, which deals with 
that which seems to have been a subordinate 
point. It is so well settled that this Court 
will entertain jurisdiction in such oases, that 
it would be a misfortune indeed to the public 
if there were any sufficient ground for con- 
sidering that the jurisdiction is doubtful. 
Lord Eldon, in Mxoms v. Bloknell (6 Yes. 173), 
has stated it in clear and strong terms. Other 
great judges have quoted Lord Eldon’s 
language with approbation when enforcing 
the doctrine. Sir William Grant carried it to 
a great extent in the remarkable case of 
Burrowes v. Look (10 Ves. 540), In Green v. 
BaTQ'ett (1 Sim. 45) Sir John Leach overruled 
a demurrer to a bill by a shareholder to 
recover back from directors of a joint stock 
company money paid on false representations. 
In the case of SUm v. Ci'oucher (2 Giff. 37^ 

5. C. on appeal 1 Be G, J. & S. 416 ; 2 L. T,, 

K. S., 103) the Lord Chancellor, in affirming'^ 
my decision, expressed his approbation of the 
doctrine, and said he should not be sorry to* 
see it extended. Although courts of common 
law may have jurisdiction in some such cases, 
there is clearly concurrent jurisdiction in this 
court. Both the Lords Justices fully concurred 
in the views stated by the Lord Chancellor in 
SVm V, Oroueker, So long ago as the case of 
ColtY, Woollasm (2 P. W. 154) the Master of 
the Bolls said, “It is no objection that the 
parties have their remedy at law, and may 
bring an action at law for money had and 
received for the plaintiff’s own use, for in 
cases of fraud the Court of Equity has con- 
current juiisdiction with the common law, 
matter of fraud being the great subject of 
relief here.” In the most recent c®se, BanuMTef 
J, Bolton (8 L. B., Eq., 294 ; 2 L. T., H. S., 50), 
before Malins, Y.-Ch., the jurisdiction was 
upheld to its full extent. Per Stuart, Y.-Ch.,. 
inmUY. Lane, 23 L. T., N. S., 547, 548* 11 

L. B., Eq., 215 ; 40 L. J., Ch., 41 ; 19 W. R. 184. 

IL OgUv Morgmi (1 Be G. M. k G. 359; 

17 Jur. 277. Reversing 19 L. J., N. S., 6h.^ 
531 ; 14 Jur. 801) followed in TaughmY, Booth, 
16 Jut. 808. . ' . 

Y^ 'iOtmer (in part) (10. L. B., Ch. 
B:, 765; 48 L. J., Oh., 630^ 27 iWM :657) not 


« 51 he L, Ch., 360 


APPENDIX. 


8325 


I, 


followed in Qowm^ Me, Gowm v. Goman, 17 

li. it., Oh. D., 778; 50 L. J., Ch., 248. 

1. Oniom v. Oo/ien (2 Hem. & M. 361). 
Hieium of Wood, Y.-Ch., in this case, that, 

except in the case of GmilUm v, Stone (14 
Yes. 129), there is no instance of a contract 
being delivered np to be cancelled, unless 
there was fraud in obtaining the contract 
itself,’^ disapproved of in Manama South 
iMacifie Telegrajph Co., v* Incl la^rub'ber, Gutta 
Merelia, 4* Telegraph Works Co., 32 L. T,, N. S., 
238; 10 L. B., Ch., 515; 45 L. J., Oh., 121; 23 
W. K. 583, ^ 

2. Onions v. Tgrer (I P. W. 343) distin- 
guished in Tapper v. Tapper, 1 Kay & J. 665 ; 
1 Jur., N. S., 917. 

3. Orde, TIosp., MCorsley, Be (6 L. E, Ch., 
881 ; 40 L. J., Bky., 60 ; 25 L T. 400 ; 19 W. B. 
1103), distinguished in Means, Mosp,, Baum, 
Be, 13 L. B., Ch. B., 424; 49 L. J,, Bky., 25; 
28 W. B. 500. 

4. Original Hartlepool Collieries Co.y. Gibh 
<5 L. B., Oh. D„ 713 ; 36 L. T. 433), not followed 
in Beddall v. Maitland, 17 L. B., Ch. D., 174 ; 
50 L. J., Oh., 401 ; 44 L. T, 249 ; 29 W. E. 
484. 

5. Ormond {Marqiiis) v. Kynnersley (5 
Madd. 369) disapproved in Kinglimi v. Lee, 
15 Sim^ 396; 16 L. J., H. S., Ch., 49 ; 11 Jur. 4. 

6. Off V. Gnion Bank of Scotland (1 Macq. 
H. li. Oa. 513). 1 should be very sorry that 
what fell from me in this case should be 
misunderstood. When I said that there might 
be circumstances of fraud or negligence that 
would vary the case, what I meant was, that 
there might be negligence in the circumstances 
that were the immediate cause of the payment 
by the bank, as in the case decided in the 
Oommon Pleas {Young v. Groie, 4 Bing. 233, 
12 Moore 484) where, when a cheque had 
been drawn payable to bearer, fifty pounds,” 
and it had been so badly written, or there had 
been so large a blank left on tho left hand 
side of the “fifty,” that the peison who got 
hold of it was enabled to put in “three 
hundred and,” the Court held, that as that 
negligence on the part of the drawer had 
afforded the opportunity for that fraud, which 
the bank could not have disco voied by ordinaiy 
diligence, they were absolved from the ordinary 
liability attaching to the payment of a foiged 
cheque. Per Xiord Cranwoith, in British Linen 
Co. V. Caledonian Insurcmee Co., 7 Jur,, N. S., 
587, 588. 

7. Off ell V. Buseh (18 W. B. 588 ; 5 L. B., 
Ch., 467 ; 22 B. T. 61). The rule laid down in 
this case that, when there are two concurrent 
suits in different branches of the court relating 
to the same subject matter, the secondly in- 
stituted suit ought to be transferred to the court 
in which the first suit was instituted, applies 
even where a decree has been made in the 
second suit and not in the first, Lueas v. 
Siggen, 20 W. B. 458; 7 L. E., Ch„ 517; 41 
L. J., Oh., 364; 26 L. T., K. S., 661. 

8 . Orr^Mmlng's Trade Mark. M^ (8 L, B., 
Ch. 794), followed in Sroofi, Me, 26 W. B. 
791. 

9* Orwell v. M4neMnbrook (Lord) (Beg. Bib. 
1772, fol. 252 and 10 Yes. 356, n.) not followed 
in dkell r. Bareeeh, 10 Yes, 355, 

10, Osborm to MowUU (13 B. B., Oh. B., 
774fj 49 B. J., Ch., 310; 42 B, T. 650; 28 
W, 966), 1 shonid like to consider 

f , YOB, VIII, 




whether I should adopt the same view,” Per 
Baggallay, B. J., in Morton and Halleit, Me, 
15 L. B., Ch. D., 143; 49 L, J., Oh., 559; 42 
B. T. 602; 28 W. B. 895. 

11. OverkilVs Triests, Be (1 Sm. & G. 362), 
followed in Bentley v. Blizard, 4 Jur., N, S., 
652. 

12. Owen t. Homan (3 Macn. & G. 378 ; 15 
Jur. 339). I do not feel myself at liberty to 
comment upon the propriety or im;propriety of 
a principle which, more than half a century 
ago, was stated by Bord Eldon in Samuell v. 
Howartk (3 Meiiv. 272), to have been -long 
established, and which has been continually 
acted upon since that time, and is well settled 
and established as any other principle in 
courts of equity, I think that sometimes the 
cases are a little open to this observation; 
that they do not, all of them, especially the 
later cases, clearly and distinctly show in 
what way the principle was established and 
brought to bear. But, undoubtedly, if we look 
to the earlier cases, amongst which I might 
cite especially Oakeley v. Pasheller (10 Bligh 
648), the principle is laid down very clearly, 
that if yon agree with the piincipal to gi\^e 
him time, it is contrary to that agreement 
that you should sue the surety, because, if 
you sue the surety, you immediately turn him 
upon the piincipal, and therefore your act 
breaks the agreement into which you have 
entered with the principal. It is not simply 
neglecting to sue the piincipal wBxoh would 
have any effect upon the surety, but there 
must be a positive agreement with the prin- 
cipal that the creditor will postpone the suing 
of him to a subsequent period. To show that 
this is the principle, we have only to refer to 
another class of cases which, down to one 
very late case, clearly and distinctly established 
that it is competent to the creditors to reserve 
all their rights against the surety, in which 
case the suiety is not discharged ; and for this 
reason, that the contract made with the prin- 
cipal IS then preser\ed, because the creditors 
have engaged with the principal not to sue 
him for a gi'ven time, but subject to the 
proviso that the creditors shall be at liberty 
to sue the surety, and so turn the surety upon 
the principal without any breach of the en- 
gagement with the principal. I say that this 
doctrine has been always recognised down to 
a late period, because Bord Truro threw some 
doubts upon it in the case of Owen v. Homan 
(supra). But Bord Oranworth, in giving judg- 
ment in that case, on appeal to the House of 
Bords (4 H. B. Ca. 997; 17 Jur, 861), said 
there could be no doubt about the case before 
the House, and that he did not think he 
should have entered into any discussion of 
the case had it not been for the doubt thrown 
by Bord Truro upon the principle that yOu 
might retain the surety, if that formed p^ 
of the original contract as to not suing the 
principal ; and Bord Oranworth said that he 
thought It right to protest against the 
because he thought the doctrine w'as perfeofy 
clear and established. Per Botd HalhbrI#', 
Op, in Oriental Minmeicd Cmord'^an r. 

end, Gwrneg, ^ Co^ 7 B, B., ,Ch., 142, 150, 
151; 41 L, J, Oil, 382 ; 23 t. 1. 813; 20 
W. E. 263. , 

13. Owr^s Matent Wk&el, Tree, and Amle 
Me (22 W* E. X6I5 21 B. T„ N, S., 672), ^ 
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followed in Meef Consolidated Cold 

Mining Me, 31 W. E. 238. 


1. jPage v. Adam (4 Beav. 269; 10 L. J., 
H. S., Ch., 407; 6 Jur. 793) disapproved of in 
Mofbes V. Peacoeh, 12 Sim. 528 ; 13 L. J., H. S,, 
Ch., 46 ; 7 Jur. 688. 

2. Page'?, Leapingmll (18 Yes. 463) followed 
in Lmifie v. Clntton, 15 Beav. 65; 21 L. J., 

S., Oh., 226 ; 16 Jur. 825. 

3. Palin v. Mills (1 Myl, & K. 470) cannot 
be reconciled with the subsequent authorities. 
pong V. Wathinsm, 17 Beav. 471. 

4. Palmer v. Jones (43 L. J., Oh., 349) ap- 
proved in MUo, Me, MUo v. ImTte, 28 W. B. 
411. 

5. Paramour v. Tmdlnj (Plowd. 539) dis- 
cussed in Wlrieh v. JMelifield, 2 Atk. 372. 

6. Parher v. Mareliant (1 Bb. 856) followed 
in Cooh* V. Wagster, 2 W. B. 434; 18 Jur. 
849 ; 23 B. J., Ch„ 496 ; 2 Sm. & G. 296 ; 2 Bq. 
Bep. 789. 

7. Parlter v. Smith (1 Ool. 608) not followed 

in Maddison v. Aldersm^, 8 L. B., App. Gas., 
481; 52 L. J,. Q. B., 787; 49 L. T. 303; 31 
W. B. ,820. I 

8. Marher v. Whyte (1 Hem, & M, 167) 
observed upon in Pox, Me, 11 Jur,, H. B., 735. 

9. Parhin t. fhorold (16 Beav. 76 ; 16 Jnr. 
959). The opinion of Lord EomOly, that 
after an extension of time, time cannot be 
taken to be of the essence of the contract, 
disapproved of in Barclay v, Afessenger, 43 

Ii. J., Oh., 449 ; 30 L. T. 350; 22 W. R.'522. 

10. Parsons v. Tinling (2 L. B., 0. ?, P„ 
119; 46 li J., 0. P., 230; 35 L. T, 851 ; 25 
W. B. 255, which was overruled by the Court 
of Appeal, 2 Jj. R., Exch. B., 349) recognised 
and re-established by the House of Lords in 
^wm&tt V, Bradley, 3 L. E., App. Gas., 944; 
48 L. J., Bxch., 186; 39 L. T. 261 ; 26 W. B. 
P8. 

* IB Case, Bmh of Bondon and Ma- 

Insurance Association, Me 
^ ImM CW 3a., Bq., 622; 23 L. T. 

soil" B B. 9?7), not followed in Mutual 
Moiety, Me, Crimmade v. Mutual Society, 18 
h, B., Oh, B., 630; 50 L, J., Oh., 400; 30 
W. B. 242, 

12. Pmieriche v. PmMt (2 Atk. 384) said 
to be inaccurately reported. Per Lord Bedes- 
dale in CUmn v. Cooke, 1 Sch. & Lef. 35. 

13. PasliB V. OUat (2 Phillim. 323) approved 
of in Browning v. Budd, 6 Moo. P. C. 430. 

The principles expounded in Paske v. 
mun (2 Ph. 323) that the burthen of proof 
lies upon the party propounding a will, and 
that the Court is not bound to pronounce in 
laveurof awilt,unless it is judiciously satisfied 
that it is the last will of a free and capable 
t^ator, considered and affirmed. Tb, 

‘ ,14. Paterson^ (1 Bose 402), approved in 

, \Satamm, Mxp., Taylor, Me, 21 L. B., Oh. D., 


748). Lord Oranwortb, C., there says, ** It is 
the masters duty to be careful that his servant 
is not induced to work under a notion that 
tackle or machinery is staunch and secure, 
when, in fact the master knows, or ought to 
know, that it is not so; and if from any 
negligence in this respect damage arises, the 
master is responsible.” Upon which Pollock, 
0. B., said, “ That is merely a declaration of 
the Lord Chancellor in a Scotch case, not 
decision of the House of Lords.” Vose v. 
Lancashire 4’ Yorhshire Mallway Co., 2 H* 
& H. 728, 732. See also Moberts Y^Smith, 2 H. 

& N. 213. 

17. Paul V. Paul (No. 1) (15 L. B., Oh. B., 
580 ; 50 L. J., Ch., 14 : 43 L. T. 239 ; 29 W. B. 
281) not followed in Paul v. Paul (No. 2), 19 
L. R., Ch. U,, 47 ; 61 L. J., Ch„ 5 ; 45 L. T. 437 ; 
30 W. B. 801. Affirmed 20 L. E., Oh. U., 742 ; 
51 L. J., Ch., 839 ; 47 L. T. 210 ; 30 W. E. 801. 

18. Pawsey v. Armstrong (18 X». R., Ch. B., 
690) observed upon in Walker v. Minch, 27 
L. E., Oh. B., 460; 51 L. T. 581; 32 W. E. 
993. 

19. Peacock, Me (14 L. B., Ch. B., 212 ; 49 
L. J., Ch., 228 ; 43 L. T. 99 ; 28 W. E. 801), 
explained in 50 L. J., Oh., 380. 

20. Peacock v. Monk (1 Yes, 127), Semble, 
the dictum of Lord Hardwicke in this case, that 
where a consideration is stated in a deed, with- 
out mention of other consideiations, proof of any 
other consideration cannot be given, applies 
only to cases whore the real consideration 
may be said to be inconsistent with the con- 
sideration expressed in the deed, and not to 
the case of a nominal consideration. See 11 
Jur., N. S., 941 ; 14 W. R. 22 j 13 L. T., N. S., 
267. 

21. Peacocke v. Pares (2 Keen 689) observed 
upon. It is in conflict with Sgmicer v. Spencer 
(8 Sim. 87), and not to be tollou'ed as an 
authority. Maeoubrey v. Jones, 2 Kay & J, 
684. 

22. Peake v. Penlington (2 Yes. k B. 311) 
approved in Wise v, Piper, 13 L. E., Oh, B., 
848; 49 L. J., Ch., 611 ; 41 L. T. 794; 28 
W. R. 442. 

23. Peml v. Beacon (1 Be G. k J. 461 ; 3 
Jur., N. S., 1187 ; 26 L. J., Ch., 761 ; 6 W. li 
793. Affirming 24 Beav. 186; 3 Jur., N. S., 
879 ; 5 W, E, 702) followed in Coates v. Coates, 
3 N. B. 365 ; 33 L. J., Ch., 448 ; 9 L. T., N. S., 
795 ; 10 Jur, N. S., 532 ; 12 W. B, 634. 

24. Pearse v. Pearse (1 Be G. k Sm. 12) 
followed in Manser v. Dir, 3 W. E, 313: 1 
Kay & J. 451 ; 1 Jur., N. S., 466 ; 3 Bq, Rep. 
660. ^ 

25. Pearson, Me (5 L. R., Oh, B., 982 ; 37 
L. T. 299 ; 25 W. E. 853), followed in mdl 
Me, 49 L. T. 196 ; 31 W. R. 898. 

26. Pease v, Jackson (3 L. R., Ch., 576; 37 
L. J., Ch., 725) observed upon in Mamson v, 
Cox, 14 L. R., Ch. B., 140 ; 49 L. J., Ch., 245 ; 
42L. T. 616; 28 lY. B. 572. 

27. Pease v, Jackson (37 L. J., Oh-, 725 ; 3 
L. R., Ch., 576 ; 17 W. B. 1. Affirmed 16 W. 
B. 58) considered in Fourth City MnUial 
Benefit Building Bodiety v. WUlia/tm, Mar son'" 
V. Cox, 14 L. B., qh. B., 14,0 ; 4B L. J., Ch./ 
245^42 L. T.,615; 28 W. B. *572,. and dis- 

' tinguished in Carlisle City and ikstricb Bmikr ^ . 
ing Co. y*, !l%ompmn, 33 W. B. 119 ., , 

' 28, Peek v.‘ Leorsen (12. T- R./EoI 378 • 4f> 
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followed in The Btornmmj. 51 L. J., P., 27 : 
# li. T. 773. 

1 « Peek T. N'ortk BtafforisMre Railway Co. 
(4 B. k S, 627) is a remarkable case, and I 
think it may practically be said to have been 
right, becanse the Exchequer Chamber ought, 
in the judgment of the Lords, to have aiErmed 
the decision of the Queen’s Bench, in which 
case it would have given costs, and so when 
by the effect of the judgment of the Lords the 
decision of the Court below was practically af- 
firmed in the Exchequer Chamber, the plaintiff 
was entitled to costs. I cannot help thinking, 
however, that the course adopted in Walsh 
V. Tfimmer (1 L. B., H. L. Cas., 208) was the 
more regular one. I think that the applica- 
tion in Peek v. North Btafforislme Ra%lway 
Co. should more properly have been made to 
the House of Lords, because the 42nd section 
of the Common Law Procedure Act 1854 gives 
a discretion to the Court of Appeal, so that it 
seems to me a question whether the Court of 
Queen’s Bench did not in Peek's case assume a 
Jurisdiction which more properly belonged to 
the Lords. At any rate, to make that case 
apply here would be straining the law; if I 
had thought it did apply, I should have been 
inclined to grant a rule that the question 
might be considered. Per Willes, J., in Gan% 
V, Jokmo% 21 L. T., H. S., 753, 754 ; 40 L. J., 
C. P., 227, 228 ; 6 L. E., 0. P., 461. 

As regards the case of Peek v. North Staf’- 
fordsldre Railway Co., I have some difficulty 
in seeing on what legal foundation the Court 
of Queen’s Bench awarded costs. It is, how- 
ever, sufficient to say that this case is dis- 
tinguishable from it. Per Montague Smith. J&, 

2. Peek V, North Staffordshire Railway Co. 
(32 L. J., Q. B., 241 ; 8 L. T. 768 ; 11 W. E. 
1023 ; 10 H. L. Cas. 473) considered in 3Ian» 
ekeiter^ Sheffield, 4* Zincolnslme Raikmy v. 
Rfown>, 8 L. R., App. Cas., 703 ; 53 L. J., Q. 
B., 124; 50 L. T. 281 ; 82 W. E. 207. 

3. P^U V. Stoddart (1 Macn. k C. 192) 
distinguished in Marihj v, Bewieke, 2 Jur., 
H. S., 671 ; 8 Bo O. M. k G. 476 ; 4 W. E. 757. 

4. Pelham, &j}. (Mont. 211), not followed 

in Mherington, Glossop, Re, 4 Bea. k 

Oh., 218; 1 Mont. & A. 607. S. 0. mm. 
Qlossop, Bx)h .5* Re, 3 L. J., N. S., Bky.. 41. 

5. Pell, Brp,, Heyford Co., Re (5 L. E., 

Ch., 11 ; 39 L. J., Ch,, 120 ; 21 L. T., S., 412 ; 

18 W. E, 31). I have more than once ex- 
pressed a strong— -I may say something more 
than a strong— inclination of my opinion, that 
PeWs aw .was originally rightly decided; hut 
I am, of course, bound by the decision of the 
Court of Appeal, sitting here, as I do as Yice- 
Chanoellor, and should follow it if it governed 
this case ; but it appears to me that the ratio 
deeidendi does not extend to this case, and 
therefore I must act upon what I conceive to 
be the law applicable to it, which I think is 
a very simple one. Per Lord Justice James, 
in Rerads ease, Amlo*Moravia% Nmgarian 

Railway Co., Re, 15 L. B., Eq., 407, 
411 ; 42 L. J., Oh., 474 ; 28 L. T. 264 ; 22 W. R. 
45. ^^ffirmed 42 L. J., Ck, 857 ; 8 L. E., Oh., 
768 ; 28 L. B., 888. 

B, Pemltertm v. Bmms (6 L. E,, Ch., 685 ; 
40 h, J., OK 676; 25 L. % 577 ; 19 W. R. 
988) dicta in not followed in Pitt v. Jome, 
6 L. E., App. Gas., 651 ; 49 L. J., Ch, 795 1 43 
L..T.385; 29 W, E. 33. 




7. Pe%ffiM V. Ranch (2 Hare 157) dis- 
tinguished in Bronghion v. Browjhton, 8 Jur. 
441 ; 3 Hare 335. 

8. Penmll v. Beffelt (4 Be G-. M. k C. 372 ; 

20 L. J., Ch, 116 ; 22 L. E, N. S., 126 ; 1 W. E. 
499) not followed as to part of decision, 
though not the principle, in BalUtfs Bstate, 
Re, Knatchlmll v. Ballett, 13 L. E., Ch. B., 
696 ; 49 L. J., Oh, 415 ; 42 L. T. 421 ; 28 
W. E. 732. 

9. Pennington v. Almn (1 Sim. k S. 264 ; 1 
L, J., Oh., 202) questioned in Bowden v. Nook, 
3 Beav. 399 ; 14 L. J., H. B., Ch., 383 ; 9 Jur. 
544. 

10. Penysyjiog Mining Co., Re (30 L. T. 
861), considered in Whitworth's ease, Silk-- 
Btone ^ Bedsworth Coal Iron Co., Re, 19 
L. E., Oh. B., 118; 51 L. J., Oh, 71 ; 45 L. P. 
449 ; 30 W. E. 33. 

11. Penrkyn {Lord) v. Ntighes (5 Yes, 106). 
Bicta in this case observed upon in Skarskaw 
V. GMs, 1 Kay 333 ; 18 Jnr. 330; 23 L. J., 
Ch, 461. 

12. Pereiral, Bmp. (6 L. E., Iq., 619), con- 
sidered in Br onfield Silkstone Coal Co. (Ho. 2), 
Re, 23 L. E„ Ch B., 511 ; 52 L, J., Ch., 963; 
31 W. B. 671. 

13. Perkins Beach Lead Mining Co., Re (7 
L, E., Oh. B., 371 ; 37 L. T. 604; 26 W. E. 
164), disapproved of in Artistic Colonr Prmt- 
ing Co., Re, U L. E., Oh. B., 602; 49 
L. J., Oh, 526; 42 L, P. 803; 28 W. E. 
943. 

14. Perrin, Re (2 Br. k War. 147), dis- 
tinguished in Simpson v. 3£ortey, 2 Kay k J. 
71. 

15. Perrin, Re (2 Br. k War. 147), observed 
upon in Boyle, Bmp., 3 Be G. M. k 4. 615 ; 17 
Jur. 979 ; 22 L. J., Ch., 78. 

16. Perry v. Knott (5 Beav. 293) disap- 
proved of in Lenaghan v. Smith, 2 Ph. 301 ; 16 
L. J., N. S., Oh., 376 ; 11 Jnr. 503. 

17. Perry v. Phelips (1 7 Yes. 173), in reference 
to bills of review, approved in Trulock v, Roiey, 
2 Ph. 396 ; 11 Jur. 999. 

18. Perry-Nerrick v, Aitwood (27 L. J., Ch., 
121 ; 2 Be G, & J. 21 ; 25 Beav. 205) com- 
mented on in Clarke v. Palmer, Palmer, Re, 

21 L. E., Ch B., 124; 51 L. J., Ch, 634; 48 
L. T. 867. 

19. Petre (Lord^ v. Bastern Counties Rail- 
way Co. (1 Bail. Ca. 462) impugned. Preston 
V. Liverpool, Manchester, ^ Nemcastle-oipon- 
Tyne RaUway Co., 5 H. L. Oa, 605 r 2 Jur., 
H. S., 241; 26 L. J., Oh., 421 ; 4 W. E. 383 ; 
Caledoniam ^ Bwmkartonshire Junction Rail- 
way Co. V, Nelensburgh JSarhour (Trustees), 
2 Our., N. B., 95 ; 2 Macq., H. L. Ca., 391. 

20. Petre v. Bmcomhe (20 L. J., Q. B., 242 ; 
2 L. M. k P. 107) approved and foEowed ip 
Bishop, Bmp., Bom, Re, 15 L. R., Oh B.j 400 ; 
50 L. J., Oh, 18; 43 L, P. 165; 29 W. B, 
144. 

21. PhUmthropic Society v. Kmp (4 Beav. 

581 ; 11 L. J., K, B., Oh, 360) oh^errm on ia 
RoUmon r. GeUard, 3 Maon. k 7B5< Re- 
versing 3 Be G. & Bm. 499; 18 L. K 
Ch, 464; 14 Jur, 143. ^ 

22. Philips %^Beal (32 Beav^ 25). Jhe 

question is, what is the effect of a X^acy to a 
mdow for life Of periihaMe which 

cannot he tised Without being consumed. , , . 
How, there are odnfficting cases on the effect o ^ 
such a gift, and I am disposed to t 
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looking at all tke cases and examining them 
all, and particnlaiiy the last case before the 
present fjord Chancellor (Hatherley), when 
Yice-Chancellor, Cfrwes v, right (2 
Kay k J, 347), that the rule cannot be con- 
sidered as quite settled ; but I think that the 
distinction which I took in PhiUij>s v. Beal 
(32 Beav. 25) is the correct view of the case, 
which is to hold, that where the subject of the 
legacy is really fanning stock, such as is neces- 
sary in order to keep up the business, the legatee 
only takes a life interest If she takes the 
stock in specie, she is bound to keep up the 
amount of it, and if it is sold, the proceeds 
must be invested, and the income paid to the 
legatee. Per Lord Romilly, M, B., in Cochayne 

V. Harmon, 41 L. J., Ch., 509, 510 ; 13 L. B., 
Eq., 432 ; 26 L. T. 385 ; 20 W. B, 504. 

1. PUllips, Be (6 L. E., Iq., 250). “ Case 
imperfectly stated in the report ” in Askew v. 
Woodhead, 41 L. T. 670. 

2. Phillips V. aarth (3 Bro. 0. 0. 64) 
overruled. Brandon v.Brmidon,^ Swan 324; 
2 Wils. 14 ; Mmsley v. Tomg, 2 Myl. k K. 
780 ; 4 L. J., H. S., Ch., 200. Beversing 
2 Myl & K. 82 ; S L. J., K. S„ Oh., 17. 

3. PhilMps V. Phillips (31 L. J., Ch., 321 ; 
6 L. Z 655 ; 10 W. E. 236 ; 5 De E. & J. 208) 
observed upon in Cave v. Cave, 15 L. E„ Ch. 
B., 639; 49 L, J., Ch., 505; 42 L. % 730; 28 

W. E 798. 

4. Phillips V, Phillips (1 Myl. k K. 649) 
overruled in Taylor v. Tayl(k, 3 Be G. M, & G. 
190 5 17 Jur. 583 ; 22 L. J., Ch., 742. 

5. Phillips V. Phillips (9 Hare 471 ; 22 L, J., 
€h., 141) explained in Makepeace v. BoyerSt 
m L. X, Ch., 396, 398 ; 11 Jm., N. S., 215 ; 13 
W. B. 450, 566 ; 12 L. T., N. S., 12, 221 ; 4 Be 
G.J.&:S.649; 5 K. B. 199. 

Knight Bruce, L. J., did not think that 
Turner, L. J., when, as Yice-Chancellor, he 
had disposed of this case, had intended to say 
that a bill in equity for an account would 
not lie unless there had been receipts and 
payments on both sides {Makepeace v, Boyers, 
4 Be G. X k S. 649, 652). PhiUips v. Phillips 
went upon the footing of the account there in 
question being a current account between the 
pe.rtles> and the bill made no case of general 
agency, alleging only an isolated agency trans- 
action connected with the sale by the de- 
fendant of some railway shares belonging to 
the plaintiff. Tliat case had no refeience to a 
case of general account between principal and 
agent ; and if his language in giving judg- 
ment in that case had been In fact such as 
to give rise to misapprehension, such mis- 
apprehension ought to have been dispelled 
by what he had said in the subsequent case 
of Padwick v. Stanley, 9 Hare 628, when ad- 
verting to the want of correlation between 
the rights of a principal and an agent to sue 
in chancery. Per Turner, L, J, 

6. Philpott Y, St Georye's HoSj^al (21 Beav. 
134) observed upon in Wcorren v. Bndall, 4 Kay 

kZm: 

PUlpoU V. St George's Ho^ital (21 Beav. 
“^hhded oh the decision of AU^-Gm. v. 
15 Bm. 146, and cannot be main- 
the principles qf 
Mu V* 9 % L. 


10 L. B, Ch. B., 313; 48 L. X, Bky., 64; 27 
W. B. 299 ; 39 L. T. 523. . 

9. Phipps V. Steward (1 Atk. 286). Obser- 
vations on this case in Torn v. Beane, 8 Ir. 
Eq. B. 39. 

10. Phipson V. Turner (9 Sim. 227). I must 
follow this case, even if it were wrongly de- 
cided ; 1 could not overrule it at this distance 
of time. Per Lord Bomilly, M. B., in Stark v, 
Bahjns, 15 L. B., Eq., 307, 310 ; 42 L. J., Ch., 
524. 

11. Phipson V. Turner (9 Sim. 227). It would 
be a serious thing now to disturb thct decision 
of Phipson V. Turner, which had been followed 
in more than one case, and had been acted 
upon by the long practice of conveyance, and 
also appioved by Lord St. Leonards in his 
well-known treatise on Powers. Per Cairns, 
C., in Slark v. Bakyns, 44 L. J., Ch., 205 ; 10 
L. B., Ch., 35 ; 31 L. T. 712; 23 W. B. 118. 

12 Pickard v. Sears (6 Ad. k Ell. 469) com- 
mented on and followed in Pigott v. Stratton, 

29 L. J., Ch., 8 ; 1 Be G. E. & X 33. 

13. Piekford v. Brown (2 Kay & J. 426) fol- 
lowed as an authority in Stringer v. Harjwr, 5 
Jur,K.S.,401. 

14. Piekford v. Brown (25 L. J., Ch., 702 ; 
27 L. T., N. S., 259 ; 4 W. B. 473 ; 2 Kay & J. 
426) not followed in Middleton, Be, 19 L. B., 
Ch. B., 552 ; 51 L. J., Ch., 273 ; 46 L. T. 359 ; 

30 W. B. 293. 

15. Piers v. Piers (San. & Sc. 379 ; 1 Br. & 
Wal. 264) commented on in Pomonby v. Pon- 
sonby, 2 Hog. 201. 

16. Piyyin v. Cheetham (2 Hare 80 ; 6 Jur. 
819) disapproved of in Beeves v. Glastotfbwy 
Canal Co., 14 Sim, 351, 

17. Piyofs case (11 Bep. fol 27, a). The 
statement in the second resolution of Piyofs 
case, “if the obligee himself altois the deed 
. . . although it is in words not material, yet 
the deed is void,” dissented from. Aldous v. 
Cornwell, 3 L. B., Q. B., 573 ; 9 B. & S. 607. 

18. Piyofs case (11 Bep. 27, a). The case of 
Aldous Y. Cornwell (9 B. & S. 607; 3 L, B., 
Q. B., 573) has, I think, established that the 
proposition laid down in Piyofs case, that “ if 
the obligee himself alters the deed ... al- 
though it is in words not material, yet the 
deed is void,” is no longer to be consideied 
law. Per O’Sullivan, M. B., in Calimell v. 
Parker, 3 Ir. B., Eq., 519, 626. 

19. PiyoU, Be (3 Macn. k G, 268) disapproved 
of. The order there was made per incuriam. 
Per Loid Justice James, in WilMnsmi, Me, 23 
W. B. 51 ; 44 L. X, Ch., 56 ; 10 L. B., Oh., 73. 

20. Pike V. Pitzyibbon (14 L. B., Ch.I)., 837 ; 
49 L. X, Ch., 493 ; 42 L. T. 525 ; 28 W. B. 667) 
approved in Blower v. Bnlhr, 16 L. E., Ch. B., 
665; 49 L. X, Ch., 784; 43 L. T. 311; 28 
W. K. 948. 

21. Pile V. Balt&r (6 Sim. 411). Against 
these authorities, Baton v. Hewitt (2 Be G. E. 
k Sm, 184) and Browne v, Hammond (Johns. 
210), there is the case of Pile v. Salter, 
which appears to me wrongly decided. It 
was cited in both the oases I have mentioned, 
and not followed. Per Jessel, M. B., in 
VkderUU v. Boden, 2 L. B., Oh. B., 494, 49X$ 
45 L. J., Oh., 266 ; 34 L. T. 227 ; 24 W. B. 

22. Pile V. Salter (5 Sim. 411) deti 
upon its own special circumstances.^ 
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1. PUe V. Salter (6 Sim. 411). I am bound 
TO say, with regard to that case, that I doubt 

whether I should go so far as the Vice-Chan- 
cellor of England went under those circum- 
stances ; but that case strongly illustrates this 
principle, at all events, that if it does produce 
an absurdity, that then the doctrine, that the 
testator meant the gift over to take elKect 
either on the marriage or the death of the 
tenant for life, is not to be held. Per Einders- 
ley, V,-Ch , in Eaton v* Hewitt, 8 Jur., K. S.. 
1120 , 1124 ; 2 De G. & Sm. 184. 

2 . Pillage v. Afmitage (12 Ves.) not ap- 
plicable to the case of a tenancy created for 
the express purpose of expenditure by the 
tenant in building. TTiovnton v. Pamhden, 4 
Giif. 519. 

3. Pim V. Cnvell (6 M. & W. 234) discussed 
in Neil v. PevonsAlre (Puke\ 8 L. B., App. Cas.. 
135; 31 W.K.622. 

4. Plnehin v. London cf PlaehmU Pail- 
wy € 0 , (24 L. J., Ch., 417; 3 W, B. 125; 5 
De G. M. & G, 831) commented on in Great 
Western Bailway Co. v. Swindon 4 * CM- 
tenhan Extension Patlway € 0 ., 9 L. B., App 
Cas., 787 ; 53 L. J., Ch., 1075 ; 32 W. B. 957. 

5. PincMn v. London 4* Placliwall Bail- 
way Co, (sujjrd) followed in Schiinge v. Lon- 
don 4' Blaelmall Baihoav Co., 1 Jur * hi, S., 
368; 24L. J., Ch., 406. 

6 . Pitt V. Jaclmn (2 Bro. 0. G. 56) ob- 
served upon in Monvpenny v. Perina, 2 Be G, 
M. & G. 145 ; 17 Jur, 457 ; 22 L. J., Ch., 313. 

7. Pm V. Jones (5 L. B., App. Cas., 651). 
Having regard to the decision of the House of 
Lords in this case, that the remedies granted 
by 3 and 5 of the Partition Act 1868 are 
entirely distinct from each other, a plaintiff in 
a partition action, who desires a sale instead 
of a partition, must expressly state in his 
pleadings that a sale will be more beneficial, 
so as to give notice to the opposite party that 
this is the relief which he is claiming under 
s. 3» ^ The mere statement of facts which tend 
prwid facie to show that a sale will be moie 
convenient, but wdiich do not exclude the 
operation of s. 5, will not debar the defendant 
from insisting, under the latter section, on a 
partition, on his offer to buy up the plaintiff’s 
interest. Evans v. Evans, or Evans v, Joiies, 
62 L. J., Ch., 304 ; 48 L. T, 567 ; 31 W. B. 
495. 

8 . Pitt V. Pitt Macq. H. L. Ca. 627). 

Queers, whether this case would govern cases 
like Niboyet v. Niboyet (4 L. B., P. B., 1 ) if 
they arose in Scotland. Earvey v, Farnle, 8 
h. B., App. Cas., 43 ; 62 L. J., P., 33; 48 L. T. 
273; 31 W. B. 433. Affirming 6 L. B., T. B., 
35 ; 60 L. J., 17 ; 43 L. T. 737 ; 29 W. B. 409. 

9. Platt Y. Platt (28 W. E.633) not followed 
in Mimington v. Eartley, 14 L. B„ Ch. I)„ 630 : 
43L.X. 15; 29W. B. 42. 

10 . Platt V. Boufh (6 M. & ^.756) observed 
upon in Philbrieh, Be, ^ H. E. 602; 11 Jur., 

S., 568 ; 84 L. J., Ch., 368 ; 13 W. K. 670 : 
12L,T„K.a,26L 

11. Plmes % Bossey (8 Jur., K S., 362 : 31 
L. J., Ch.. 081 ; 10 W. li 332 ; 7 L. T., N. S., 
306) is not an exception to the rule that a 
parent^ evidence cannot be admitted on the 
question of the legitimacy of his child. 
4mUy V. Sprigg, 10 Jur., K % 14^; 33 
& J,, Ch., 345 ; 12 W. B. 364; 10 L. T„ K S., 


12. Plmibe V, Neild (29 L, J., Ch., 618; 8 
W. B. 335). I am at a loss to understand the 
distinction of V.-Ch. Kindersley in Plnmbe v. 
Neild, between bonuses derived from profits 
which accrued during the half-year immedi- 
ately preceding the declaration of the bonus, 
and those derived from an accumulation of 
profits ; for as long as they are derived from 
profits accruing during the lives of the tenants 
for life, in my opinion it is for the remainder- 
men to show that they do not belong to such 
pel sons. Per Stuart, V.-Ch , in Bale v. Eayes, 
19 W. B. 299, 300 ; 40 L. J. 244; 24 L. T. 12. 

13. Phmkett v. Mansfield (2 J. & L. 344) 
not followed in Armstrong, Be, 3 Kay & J. 
486 ; 3 Jur., K. S., 612 ; 26 L. J.. Ch., 658. 

14. Plger’s Trust, Be (9 Hare 220), in so far 
as it decides that an order made, under the 
Trustees Act 1850, s. 10, to vest the trust 
estate in continuing and new trustees, would 
seier the joint tenancy, overiuled by Bute 
{Marquis), Be, Johns. 16 ; 5 Jur., H. S., 487 : 
B3L.T. 178. 

15. PoeUey v. Poekley (1 Vein. 36 ; 2 Salk. 
449) commented on in Galton v. Eaneock, 2 
Atk. 244 ; Bidgw. ,301. 

^ 16. Pocoe/i V. Titmwrsh (Bunb. 102). “ It is 
difficult to deteimine on wh&t principle that 
case was decided ; and, at all events, it cannot 
be recognised as establishing a rule (contrary 
to all piiuciple and authority) that a bill, 
simply asserting the plaintiff’s*right to receive 
certain annual payments from the defendants 
for the tithes of their houses, without alleging 
the foundation of the alleged right, can be 
maintained.” Per Kindersley, V,-Ch., in 
Champneys v. Buchan, 4 Brow. 104, 124, 125. 

17. Pollen V. Brewer (7 0. B., N. S,, 371) 

considered in Beddall v. Maitland, 17 L. B., 
Ch. B., 174; 60 L. J., Ch., 401 ; 44 L. T. 248 ; 
29 W. B. 484. ’ 

18. PoUexfen v. Moore (3 Atk. 272), a dictum 
therein overruled. Sproule v. Prior, 8 Sim. 
189; 6 L. J., K. S., Ch., 1. 

19. Pool V. SachevereZ (1 P. W. 676) not 
followed in Plating Co. v. Earquharson, 17 
L. E,, Ch. B., 49 ; 50 L. J., Ch., 406 ; 44 L. T. 
389; 29 W E. 610. 

20. Poole Y. Adams (12 W, B. 683) approved 
mBay7ierY.Preston, 14 L. K., Ch. B*, 297; 
43L.T. 18; 28 W. E. 808. 

21. Pope V. Simpson (6 Ves 146), that a 
purchaser under bankruptcy must take such 
title as bankrupt had, overruled. 11 Ves. 343, 
and see 6 Ves. 147. n. (1), 

22. Pope V. WUtconbe (3 Buss. 124) ob- 
served upon in Xvison v. Gassiot, 3 Be G. M. 
& G. 958. 

23. Pope V. Wliitcombe (3 Meriv. 689) ; the 
report of this case is inaccurate in Merivale 
but correct in Bugden on Powers, App. Ho. 29. 
Mmh V. Eollingsworth, or EolUngworth, 21 
Beav. 112; 1 Jur., H. S., 718; 26 L. J,, Ch., 
66 ; 3 Eq. Hep. 993 j 3 W. E. 689. 

24. Popham v. Aylesbmy (AmW. 68). Be- 
port of this case corrected in 11 Yes. 6#. 

26, Poppk V. Sylvester (22 L. B., Ch, B., 9$ : 
62 L. J., Ch., 54; 47 L. T. 329 j 31 V, Bj 116) 


100 5 32Vr.B. 352. l 

26. Porter v. Eos$ (6 2im. 485) oWervedupoh i 
m to how fat ih ie consistent wifi ill 
Mobtmm (2 Meriy, 20Z% Jm^ ] 
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(Zi>rd% 1 Sm, t Q. 40; 17 Jiir. 17; 22 L. 
0k,460; IW. E*6L 

1 . Portpai'i'ioh Rdilwy €o. v. Caledonian 
McMmay Co. (3 Hev* & Mae. 189) disapproved 
iia Croat Westerfi Railway Co. v, Waterford 
and Mmerioli Ratlnay Co,^ 17 L, E., Oh. D., 
493 ; 60 L. Oh., 613 ; 44 L. T. 723 ; 29 W, E. 
826. 

2. RoUert Rssjo. (34 E. J,, Bky., 46 ; 3 Be G. 

3. & S. 240 ; 13 W. E. 189 ; 11 L. T., N. S., 
436) (inadmissibEity of aa unstamped deed 
of assignment to establish an act of bank- 
ruptcy), dissented from, and finally and 
effectually overruled in Roneford v, WaUo7i, 
(3 L. E.» 0. l^, 167 ; 37 L. J., 0. P., 113 ; 16 
W. E. 363 ; 17 L. T., N. S., 511), and in Squire, 

L. T., H, S , 272 ; 4 L. E., Oh., 47 ; 17 
W* E, 40), by the Lords Justices ; and the 
ruling in We7isley,Rief. (1 Be G. J. & S. 273; 
23 L. J., Bky , 23), followed and approved of, 
notwithstanding the observation of Lord Chan- 
cellor Westbury, in Rotter, (3 Be G. J. & 
8, 246), that he ‘‘should require considerable 
argument before he should be prepared to sup- 
port it.” The decision having been inadver- 
tently cited in argument, as a decision of Lord 
Chancellor Campbell, whereas it was the deci- 
sion of the Lord Chancellor Westbury himself. 
Therefore, an unstamped and an unregistered 
deed of assignment of the whole of a debtor’s 
property for the benefit of his creditors can be 
made use of against the debtor as establishing 
an act of bankruptcy, though not receivable 
in evidence for the purpose of being acted 
upon and enforced as an available deed in 
other lespects. 

3. Rotter, Re (8 L. E., Eq., 52 ; 39 L. J., 
Ch., 402). I am sorry to find there is so 
much difference of opinion about this question. 
It is evident that in the case of AtUnmi v. 
Athinmn (6 Ir. B., Eq., 184) the Master of the 
Bolls in Ireland expiessed dissent from the 
principle I laid down, and so also did Lord 
Justice James, when Tice-Chancellor, in 
ifbtuMte, Me (8 L. B., Eq., 643), and they 
seemed to think that the case of CkrUtojyherso^}, 
vl WmlOT (1 Meriv, 320) had never before been 
qn'^lloned, notwithstanding that it had been 
treated as a csase of no authority at the present 
day by Y.-Ch. Stuart in Rmeons v. ^Uiford 
(10 Jur., N. S , 231), and by the present Lord 
Chanoeilor (Hathorley) when Tice-Chancellor, 
in the case of Cmlhig v. Thompson (11 L. E., 
Eq., 366. n,^. I am satisfied that the rule 
laid down in^ Ch^'Utophenon v. Naylor has 
worked great injustice in a number of cases, 

I have repeatedly had the question raised and 
mgued before me since I decided Rotter, 
Re (8 L. E., Eq., 32), but 1 have invariably 
adhered to the principle I there laid down, I 
decided that case after very much considera- 

' tion^ and being convinced that it is one which 
t is calculated to give effect to the intention of 
testators, and to carry out substantial justice, 

I shall continue to act upon it until my decision 
. m reversed by a higher tribunal. I should cer- 
tainly be glad if the parties would take this 
esse before the Court of Appeal, in order that 
question may he set at rest one way or the i 
other, and, considering the opinion entertained ] 
cO^’Lord Justice James, it is not unlikely 
-thflCt- wt'V'riAMMnr, Ur. tbgethet 


opinion ; but as long as it stands unreversed 
I shall continue to act upon it. Per MalinS, 
T,-Ch., in Adams v, Ada^ns, 14 L, E., Eq., 246, 
249, 250 ; 27 L. T. 505 ; 20 W. E. 881. 

4. PoUer, Re (8 L. B , Eq., 52; 39 L. J., Ch., 
102), doubted, but distinguished in MotchMss, 
Re, 38 L. J., Ch„ 631; 8 L. E., Eq., 52, by 
James, V.-Ch. In this case, if the words of 
the will had been the same as the words in 
Potter, Re (8 L. E,, Eq., 52), I should, with- 
out expressing any opinion of my own, simply 
have followed the decision of Malwis, V.-Cli., 
in that case ; because I do not think it seemly 
that two branches of a court of co-ordinate 
jmisdiction should be found coming to con- 
tiary decisions upon similar instruments, and 
encouraging, as it were, a race, by inducing 
persons who wish for one construction to go 
to one court, and those who wish for another 
construction to go to another. I should simply 
have affirmed the Vice-Chancellor’s decision, 
with the intimation of my wish that the whole 
matter should be brought before a court of 
appeal. But it appears to me that there is a 
substantial, and not merely a verbal, distinc- 
tion between the two cases. Per James, V,-0h., 
in IlotehUss, Re 8 h. E., Eq., 643, 647. 

5. Rotter v. ^ffield (18 L. B., Eq., 4; 43 
L. J., Ch., 472 ; 22 W.^ B. 585). Several cases 
have been decided on tbe point now raised, 
particularly two cases which came before the 
Master of the Bolls, Sale v. Zamhert (18 L. B., 
Eq , 1) and Rotter v. Ruffeld {smp^af In the 
first of these cases a memorandum of agreement 
was held to be insufficient within the Statute of 
Frauds, though the vendor was not described 
otherwise than as “the proprietor” of the 
premises, the Master of the Bolls saying that 
the teim “ propiietor ” was an excellent 
description, and apparently holding that this 
woid, with nothing else in the document to 
enlarge it, was quite sufficient. ISTow, com- 
paring this decision with the later one 
QRotter V, I>nffieU\ where the same learned 
judge held that the description “vendor” was 
insufficient, I have some difficulty in assenting 
to it. I think, however, that we ought to hold 
ourselves bound by the last of these two cases, 
holding that the word “ vendor” is insufficient ; 

I though, as far as my judgment goes, I can see 

; no distinction between the nature of the memo-- 
randum in either case. I think that the de- 
scription which should enable us to dispense 
with the actual names of the parties ought to 
be very precise and exact, and that in neither 
of the oases was this requirement complied 
with. To allow so general a description to 
satisfy the statute seems to me to lead to all 
the mischief which it was intended to prevent, 
and 1 think that no description ought to be 
held sufficient except where it identifies the 
party without the necessity of resoftinf to 
parol evidence. Per Mellor, J., In Momas V. 
Rrown 1 L, E., Q. B. B., 714, 720 ; 45 L. X, 
Q. B., 811 ; 24 W. E. 821. 

6. Potts V. Warmeh and Birmingham Canal 


Navigation Co. 
v, Bwltenhead 
K. 8., 529. 
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h. J., OK S33 ; 19 W. E. 869) not followed. 
i% Ovei/i Broadhent v. Barrow ^ 61 L. J., 
Cii.,665,; SO W. E. 646. 

1. Fowelly Bam,, Maithews, Bo (in part) 

(I L. B., Cii. B., 501 ; 46 L. J„ Bky., 100; 34 
li. T, 224; 24 W. E. 378), not followed in 
Crmmeour v. Balter, 18 L, E., Oh. I)., 30 ; 51 
Jj, J., Cb., 495 ; 45 L. T. 62 ; 30 W, E. 21. 

2. Power v. (1 Moll. 311), dictum of 
♦ Sir A. Hart in, oveiTuled. B^/ke v. Bendall, 

16 Jni. 939 ; 21 L. J., Ch., 906. See also 2 He 
a. M. & G. 209. 

3. PowiS^Y, Andrews (2 Bro. P. 0. 476) ap- 
proved in Bennet v. Vade, 2 Atk. 324 ; 9 IMod. 312. 

4 Powles Y. Bargremes (3 Be G M. & G. 
453) commented on in Bayal Banh ofBeotland 
V. Commeroial Banh of SeotlaYid, 7 L. E , App. 
Oas., 306 ; 47 L. T, 360 ; 31 W. K. 49. 

6, Powys V. Mansfield (6 Sim. 637 ; 6 L. X, 

H. B., Oh., 297) overruled by Price y. Carver, 

3 Myi & 0. 157. 

6. The Practical Begister is a useful book, 
but deficient in not discriminating what is 
subsisting from what is obsolete or overruled. 
Cramer v. Mortmt, 2 Moil. 108, 

7. Pratt v. Archer (1 Sim. & S. 433) mis- 
roported. See 2 Sim. 488. n. , 

PrehUe v. Boglmrst (1 Swan 319). The 
third marginal abstract of case coirected. 
See U. 580. 

8. Prmdergast v. Tarton (1 Y. & (?oll. 0. 0. 

98 ; 13 L. J., Oh., 268). The doctrine of this 
case does not apply where a surviving paitnor 
has refused to give the representatives of a 
deceased partner all the information as to the 
state of the concern which is necessary to 
enable them to exercise a sound discretion as 
to whether they should claim an interest in, 
and take a share of the risks ot the concern. 
Clements v. Ball, 2 Be G. & J. 173. And see 
Clarke v. Bart, 6 H. L, Ca. 633. Afiirming 
8. 0. sub, nom, Bart v. Clarke, 6 Be G. M. 

& G. 232. 

9. Prendergast v. Turton (1 Y. & 0. C. 98) ‘ 
followed in Bale v. Jewell, 18 L. E , Oh. B., 
660; 29 W. E 755. 

10. Prettyman^s case (2 Vern. 279, cited in 
Walton Y, Stamford, 2 Vern. 279). As to this j 
case, I need only remark that it does not ap- 
pear what the circumstances of the case were, 
and it may well be that the intended grantee 
of the estate for life had an equity sufficient 
to entitle him to a decree that he should 
enjoy the land. Per Bramwell, L. J., in Smith 
Y, Widlake, ^ !., E., 0. P. B., 10, 15, 16; 47 
B. J., C. V., 282 ; 26 W. E. 52. 

The facts of Prettyman^s ease are very 
ehortly stated. It is not reported, but merely 
referred to in the case of Walton y, Stam- 
ford. Probably the decision was on the 
ground that the intended grantee for life had 
a claim against the vendor, and therefore 
against th# purchaser as taking with notice. 
But whatever may be the true explanation of 
that case, I cannot recognise it as an authority 
in favour of the conveyance to the plaintiff. 
Per Cotton, li. X BA 17- 
11. Pme V. /enMm (5 B, B,, Oh. B., 619 ; 
46 B. J., 805; 37 B, T, 5). Beversing 

4 L. E., Oh. B., 483; 46 B. J., Oh., 214; 25 
W, E- 427 ; 36 B, T. 237; explained and 
commented on in Bidler, BidUr v, B%dUr, 
22 L. K., Oh. B„ 74; 52 B. X, Oh., 343; 48 
B. T. 396 ; 31 E. 93 ; and in emd BraOir 


l-hi 




vilU (Bari), Be, 24 B. B., Oh. B., 25 ; 48 B, T. 

947 ; 31 W. E. 845, Per Bowen, L. J. ; and dis- 
sented from in Bee v. Mathews, 6 L. E., Ir.« 

630. 

12. Price Y. Salmbury (11 W. E. 1014) over- 
ruled in Balloway y, London (Mayor), 13 
W. E. 93.3. 

13. Prichawd Y,Ames (T.&; E.222) followed 
in Bland v. Bawes, 17 L. E., Oh. B., 794 ; 60 
B. J , Oh., 252 ; 43 L. T. 751 ; 29 W. E. 416. 

14. Prideattx, Bxjg, (3 Myl. & Or. 327), 
doubted in St, Pancras v. Clajgham, 6 Jui., 

N S., 700, 702. 

15. Prince y, Lewis (5 B. & 0. 363) con- 
sidered in Goldsmid v. Great Bastern Bailway 
Co,, 25 B. E , Oh. B., 510 ; 63 L. X, Oh., 371 ; 

49 B. T. 717 ; 32 W. E. 341. Affirmed 9 L. E., 

App. Gas., 927 ; 32 W. K. 81. Varying 47 
L, T. 727. 

16. Princess of Wales y, Liverpool (Bart) (1 
Swan. 114) approved of in Taylor v. Beming, 

4 Boav. 235; 10 L. J., N S., Oh,, 369; 5 Jur. 

766. 

17. Printing and Bumerical Begistering Co,, 

Be (8 L. E., Oh. B., 535; 47 B. J„‘0h., 580; 38 
B, T. 676 ; 26 \V. E. 627), overruled in Withern* 
sea Brick Works Co., Be, 16 L. E., Ch. B., 337 ; 

50 L. J , Oh., 185 ; 43 L T. 713 ; 29 W. E. 178. 

IS. Printing and Nimerical Begistratton 

Co., Be (8 L. E, Ch. B., 535; 47 B. J., Oh., 

680 ; 38 L. T. 676 ; 26 \V. B. 647), not followed 
in Bichards 4’ Co„ Be, 11 L. E., Ch. B., 676; 

48 L. X, Ch., 556; 27 W. E. 530; 40 B. T. 315. 

19. Prodgers y. Langkam (1 Sid. 138). A 
conveyance, though voluntary upon the face 
of it, and at fiirst void as against a purchaser 
for consideration, may yet become valid by 
force of subsequent events. This was held in 
ProdgersY, Langham, a case which Lord lldon 
said, in George v. Milbanke (9 Ves. 193), had 
long been considered good law; and Lord 
Kenyon spoke of it in Parr v. Ehason (1 Bast 
95) as a leading authority. See also per Lord 
Bldon, in Johnson v. Legard (T. k E. 294). 

Per Cleasby, B., in Clarke v. Willott, 7 L. E., 
Bxch., 313, 317 ; 41 L. X, Bxch., 197 ; 21 W. E. 

73. 

20. Upon motion for an injunction to restrain 
the issuing of an adveitisement containing false 
representations calculated to injure the plain- 
tiff’s trade, the Court was of opinion that 
notwithstanding the decision in PrwdejitM 
Assurance Co. v. Knott (10 L. B., Ch.» 142 ; 44 
L, J, Ch., 192), it now has power by the 
Judicatuie Act, s. 25, sub-s. 8, to restrain the 
publication ot such an advertisement, but 
declined to do so upon an interlocutory appli- 
cation, Thorlefs Cattle Pood Co. v. Massmn, 

6 L. B., Ch. B., 582 ; 46 L. J., Ch,, 713. 

21. Purser v. Bawhj (4 Kay & JT. 41). In 

that case, Wood, V.-Oh., lays down the rule 
without any qualification that where a person 
contracts to sell and then devises his property, 
so that upon his death it becomes vested, in an 
infant, then the necessity of the Suit Oannot 
be said to have arisen from the mere act of 
God: the testator, by bis own voluntary act, 
has made the suit necessary, and Ms estate 
should hear the costs. v. Glewtm 

(14 W. 294), before the Lords lUstices, is 
to the same effect. Bkawd v. Cuthbert (1 In 
Ch. B. 369), where Brady, 0., decided that < 
the costs of the stdt ought to come out ' of ^ . 
the purchase money* On the I 
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Insisted tbat tlie rule was not as stated on the 
part ol the plaintif , but quite otherwise, and 
that it was now well settled that each party 
should abide his own costs: Hansons. Lahe 
(2 T. & 0. C, 0, 328), decided by Knight Bruce, 
V.-Ch*, in 1843; Hinders. Streeten> (10 Hare 
18), by Sir George Turner, V.-Oh,, in 1852 ; and 
JSdnmrmm v. Clarlke (5 W. B. 37; 3 Drew. 
632), by Kindersley, V.-Ch., in 1856. This last 
case was the hubjeot of great deliberation. 
It was not cited to Wood, T.-Ch., when he 
decided Purser v, Barhy, which greatly de- 
tracts from the authority of that case. All 
these cases came under the notice of Lord 
Bomilly in jffaU t. Bmhill (35 Beav. 343), 
who states liis opinion to coincide with that 
of Kindersley, V.-Ch. The Lords Justices, in 
Willimis w Gteuton.^ seem not altogether to 
have agreed as to the rule. The decision of 
Brady, C., in Heard v. Cuthhert^ is clearly 
unsustainable. Sullivan, M. B., after review- 
ing the authorities, said that in his view of the 
case the proper rule, and that which he was pre- 
pared to adopt in all such cases, was that each 
party should abide his own costs. The suit 
had become necessary in consequence of the 
infancy of the parties who represented the tes- 
tator, Archibald Beck, and was not occasioned 
by any embarrassment created by the testator’s 
will. The difficulty was accidental. There 
was no neglect or default on either side. 
Where a party having contracted to sell an 
estate dies intestate and a suit becomes neces- 
sary, it is clear upon all the authorities that 
each party should pay his own costs, because, 
as it has been said, it is the act of God. But 
how can it be said to be less the act of God 
fora man to die testate ? I shall follow the 
decisions in Bamiermau v. ClarJie and Hale v. 
BmUll in preference to Purser v. Parly ^ and 
not visit the estate with the costs of the suit. 
Each party must abide his own costs. ^Yhlt6 
V. Beel, 20 W. B. 275, 276; 6 Ir. B., Eq., 63. 
See Leng^oUo v. Mores, 20 L. T., N. S., 828, 
where Bacon, Y.-Oh., decided in a similar way! 

1. tyle V. Price (6 Ves. 779) observed 
upon m Prm v. EeWi, 3 N. R. 406; 10 Jur., 
ht S., 305 ; 33 L. J., Oh., 528. 

%, PyyTm V. Waddmyhim (10 Hare 1). 
The principles laid down in this decision 
approved of, hut the decision disapproved of 
and not followed, by Lord Bomilly, under 
precisely similar circumstances in Mullims v 
Prinder, 23 L. X.. N. S, 580; 18 W. R. 1186- 
39 L. J., Gh„ 833 ; 10 L. B., Bq., 449. ' 

3. Pyrle v. Waddinylmm (10 Hare 1) had 
been camied too far. Per Bomilly, M. E., in 
Bull V. Mutchom^ 8 L. T., K. S., 71^ 717. 


1S» 

4 QueM V. MiUJieU (24 L. J., Oh., 722) 
commented upon in BrooTimm v. Bniith, 6 

SSt'SiSV'S'A'' 

h I. ii I 1 i 


t'Mji ‘ 

'ti 



if 

iU^uire (in part) m L. O'., 


't-v; 


I 6. JRadeliffe v, Pursman (3 BrO, P 0, 61 4> 
and Mielards v. JaeJmn (18 Ves. 472) obsered 
on in Pearee v. Pearce, 1 Be Q, Sc Sm. 12 • m 
L. J., K. S., Oh., 159 ; 11 Jur. 62. ’ 

7 Emlmay Steel # Plant Co„ Bwp„ Taylor 
J.; Oh., 321; 

38 L. ^ 475; 26 W, R. 418), not followed in 
fron Colliery Co., Be, 20 L. B., Oh, D., 442: 
51 L. J., Oh., 389; 30 W. B, 388. 

8. Balmtram v. Brewer (Bel Ca. Ch. SO)#' 

not followed in Kinsman v. Mouse, 17 L R 
Ch. D., 104; 60 L. J., Ch., 436; 44 L. T. 597- 
29W. R. 627. J.. 0.;/, 

9. BamFmenseat v. Barker (1 Atk. 20) 
considered in WigleijY. Whitaker, 1 Beav. 349 • 

8 L. J., N. S , Ch , 103. ' 

/o T^’ Bose V. MammoMni Possee 

^L. B., Ind, App., 81) approved in Mmsoorie- 
f0.nhY.Mmjnor, 7 L. B., App. Gas., 321 ; 61 
L. J., H 0., 72 ; 46 L. T. 633 ; 31 W. B. 17. 

11. Bamsden v. Smith (23 L. T., H. Si, 166 - 
2 Drew 298) followed in Pawes v. Tredwelf 
18 L. B., Ch. D., 354 ; 45 L. T. 118 ; 29 W, E. 793. 

12. Bmidall v. Morgan (12 Ves. 67), The 
doubts of Sii William Grant, expressed in this, 
case, that a written memorandum, or note 
made after the marriage, of a parol agreement, 
would not be sufficient within the Statute of 
Frauds, are outweighed by the opinion of 

V. Thomson, 3 Beav. 
^9, and of Lord Cottenham in Bdmmersley v. 
Pc Mel (Baron), 12 Cl & F. 45, 61. n. 'Seo 
Barhworth v. Touny, 26 L. J., Ch., 157. 

U. BandaU v. Bussell (3 Meriv. 190) dis- 
tingmshod in Pallett v. Zawder, 11 L. B., Ir., 

14. RandfielA v. SaMjkXS (11 W. E. 847> 
not followed in Middleton, Re, Thompson v. 
yarns, 19 L. B, Ch. D., 652 ; 61 E. 1, Ch.. 

so W. E. 293. Eeversing 
SO L. J., Ch., 625 ; 45 L. T. 40; 29 W. R. 

/ 0« 

iQQ\’ (Lord) v. Mayes (1 Vern. 

^ believe, has never been 
ac^ally followed. It has been cited o\er 
and over again, but the industry and learning 
of the counsel for the plaintiffi have not en- 
abled them to produce a single case in which 
a deciee has been made declaring the right 
to indemnity, and giving liberty to apply from- 
time to time, Therefore, upon the ground of 
the great inconvenience of such a judgment, 
and looking at the fact that no decree can 
he produced from the time of Bamlmgh v. 
Mayes down to the present time, and looking 

ani 

the difficulty of ascertaining the exact circum* 
stances, and especially what was the duration 
of the liability in respect of which that in- 
demnity was declared I feel myself bound 
to say that I cannot make such a declaration 
or give such liberty to apply. Per Fry, J,,. 

Maoimtk Gold Minmp Co., 22 L. B., Oh. J> , 

M ; 62 L. J., Ch., 418; 48 L. T. 107 ; 31 W. E. 

17. Bambme v. Bmaess (3 L B ' ^ ^ 

S6L.X,Ch.,84; IS -" - 

ixar * 
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1. Ma^hael v. MoeJm (11 Ves. 92), q'U(BTe 
as^o this case. See per V.-Oh., ia 

V. Solli/^ 2 Sim, 519. 

2. Mmdbdm^ M& (3 Kay & J. 300 ; 26 L. J., 
Cli,, 509), on re-argument, overruled. S. 0. 
26 h. J., Ch., 588. 

3. MawUm v* (2 Yes. & B. 382). 

See the observations on this case in the argu- 

^ment for plaintiff in Ward v. Moo9'e, 4 Mad cl. 

*370. 

4. May v. May (G. Coop. 264) distinguished 
in' Maryan, >^£6^ Millgrem v. Millgrem, 18 L. R., 
Ch. D., 93; 50 L. J., Ch., 834 ; 45 L. T. 183. 
Affirming 50 L. J., Oh., 654; 44 L. T. 796 ; 29 

W. R. 733. 

5. Maymr v, KoeliUr (14 L. R., Eq , 262 ; 
41 R. J., Ch., 697 ; 27 L. T., N. S., 506 ; 20 W. R. 
859). That was a case which very plainly 
brought out the point. It was argued by veiy 
able and experienced counsel, who appealed in 
support of a plea. My decision has not been 
appealed against, and my recollection of the 
case is, that, if the counsei who argued the case 
had entertained any reasonable hope of success, 
they would have appealed. . . . Now I lead 
that as a recent decision, not because it was 
my own decision, but because it has not been 
followed, it is said, by a more recent decision 
of the Master of the Rolls. The Master of the 
Rolls having decided a case of Cary v. JSilU 
(15 R, R., Eq,, 79; 42 R. J., Ch., 100; 28 R. T., 
N. S., 6 ; 21 W. R. 166), that case having been 
cited to him, the reporteis have inserted in 
head-note “ Mayoier v. Koehler, not followed.” 
Finding that in a head-note T expected at 
least that the Master of the Rolls would have 
given some reason wby he did not follow it. 
Possibly it escaped his notice altogether, and 
he did not even know of it, and fiom what I 
know of the Master of the Rolls, I think that 
if he had intended to dissent fiom mo, he 
would at least have paid me the respect of 
stating the ground of his dissent when I had 
so explicitly decided this case in the month 
of July preceding. No notice appears to have 
been taken of it, however. Therefore I cannot 
regard the Master of the Rolls as deciding 
contrary to me, and even if he had, I am suie 
I should feel constiained, with the most per- 
fect respect, to decide in accordance with my 
own decision in Mayner v. Koehler. Pex Malins, 
Y.-Ch., in Coote v. Whlftingio7i, 16 R. R, Eq., 
634, 543, 644; 21 W. R. 839 ; 29 L. T., N. S., 
206; 42 R. J., Ch., 846. 

6. Whether the Court can administer an 
estate without having before it the legal per- 
sonal representative of the testator or intestate, 
where an executor de sm tort or the legal 
personal representative of such an executor 
is before the Court. But for two recent deci- 
sions of the Y.-Ch. Malins, I should have 
thonght that the question was unaiguable. I 
have always supposed that this Court could 
not make a deeree for general administration 
in th^ absence of the legal personal xepre- 
sehtafive. In Mayner v. Koehler 

the tot of Ms two decisions, the Y.-Ch, 
Malins deeded the contrary, but he did not 
go into the subject very fully, nor perhaps 
very carefully. Then followed a case of 
Ck^ V. Mim (mpree), in which my pre- 
Rord, Bomilly, declined to follow 
V. Koehter,,^ Then came Coote v. 
gion the second of the tyro 



} .. 




cases, and in it unquestionably the Yioe- 
Chancellor did examine the subject with the 
greatest minuteness and care. I have read 
his judgment most carefully, but am unable 
to follow Ms reasoning or to agree with his 
conclusion. I should not, however, have ven- 
tured to express so strongly my dissent from 
the Yice-Chancellor, had not my attention 
been called to two decisions which are in 
opposition to his, one by Roxd Cottenham, 
Penny v Waits (2 Ph. 149), which is binding 
on me, and the other by Rord Pfatherley, 
JBeardmore v. Gregory (2 Hem. & M. 491), 
which is not absolutely binding, but is of 
equal authority with the decisions of Y.-Ch. 
Malins, and I should piefer to follow it in a 
case where difference of opinion exists. Per 
Jessel, M. R., in Mowsell v. Morris, 17 R. R., 
Eq., 20, 22, 23; 22 W R. 67 ; 43 R. J., Ch., 79 ^ 
29 R. T. 446. 

7. Mead v. Blunt (5 Sim. 567) observed 
upon in Athlnson Grey, 18 Jur. 282. 

8. Meay's Bstate, Me (3 W. R. 312 ; 1 Jur., 
N. S., 222) (proof of handwriting of the 
execution of a deed), not followed by Wickens, 
Y.-Ch., in Mair, Me, 21 W. R. 749 ; 42 R. J. 
Ch., 882 ; 28 R. T. 760. 

9. Medfearn, Me, Bromley, Emp. (11 Jnr., 
N. S., 611 ; 13 W. R. 667 ; 12 R. T., N. S., 292; 
34 L. J., Bky., 35). An appeal in bankruptcy, 
though by way of motion, must be entered 
within twenty-one days from the date of the 
pronouncing of the Older appealed from, and 
the abo've case to the contrary is not law or 
correctly reported, or the order therein was 
made by consent. See Lublin, Esip. 4* Me,, 
18 W. R. 104, 21 R. T., N. S„ 673. Giffard, R. J. 

10. Medgratev. Rurd (20 R. R., Ch. D., 1; 
51 L. J., Oh., 113 ; 45 R T. 485 ; 30 W. R. 
251) followed in Smith v. Land and Rouse 
Property Corporation, 49 R. T. 532. 

11. Medhead v. Walton (30 R. J., Oh., 577; 

9 W. R. 473 ; 29 Beav. 521) approved in Lemj 

V. Lovell, 14 R. R., Ch. D., 234 ; 49 R. J., Ch., 
305 ; 42 R. T. 242 ; 28 W. R. 602. 

12. Beese Mher Silver Mining Co., Me (2 R. R., 
Ch., 604; 36 L. J., Ch., 618; i6 I*. T. 549; 15 

W. E. 882). The principle of this case followed 
in Medgrave v. Rurd, 20 L. R , Ch. D., 1 ; 51 
L. J., Ch., 113; 45 L. T. 485; 30 W. R. 261. 

13. Mees v. Berrington (2 Yes. J. 540; 2 
White k Tudor’s Reading Cases, 887). Aa 
early as Bees v. Berrington, a case decided 
in 1795 by Rord Roughborough, ifc was held, 
on what ceitainly seems so'mewhat artificial 
reasoning, that where any time is given by 
a creditor to a principal debtor without the 
consent of the surety, the surety is in equity 
discharged, however short the time may be, 
on the ground that the giving of time inter- 
feres with the right which the surety has to 
come to the principal debtor to say, I pay 
you the money and require you, on my giving 
you a proper indemnity, to hand over all your 
right to me.” If he did that, and it tum$ out 
that the creditor has, by giving time to the 
debtor, precluded himself from suing, and m 
deprived the surety of the right of suing M 
his (the creditor’s) name, though for ever so 
short a time, it has been held to discharge 
the surety from his obligation, Rord Eldon, 
in SmtmU v. Rowarth (3 M&t* 272), qited in 
the notes to Mees y* B&rrmgton, says ; — 
rule is that if a creditor, without the oonwhk 
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of the surety, gives time to the principal 
debtor, by so doing he discharges the surety 
—that is, time is given by virtue of positive 
contract, between the creditor and principal, 
not where the creditor is meiely inactive. 
And in the case put, the suiety is held to 
be discharged, for this reason, because the 
creditor, by so giving time to the principal, 
has put it out of the power of the surety to 
consider whether he will have recourse to his 
remedy against the principal or not, and be- 
cause he, in fact, cannot have the same remedy 
against the principal as he would have had 
under the original contract. ... It has 
been truly staled that the renewal of these 
bills might have been for the benefit of the 
surety 5 but the law has said that the surety 
shall be the judge of that, and that he alone 
has the right to determine whether it is or 
is not for his benefit. The creditor has no 
right— it is against the faith of his contract— 
to give time to the principal, even though 
mnnifestiy for the benefit of the surety, with- 
out the consent of the surety.’' Such is the 
principle Which Lord Bldon lays down; I 
think it is impossible to read it without say- 
ing, with due respect for so great a judge, 
that it is based on highly technical reasoning, 
however accurately and strictly logical the 
reasoning may be. That the cretfitor who 
gives time to the principal without eicpressly 
reserving his right against the surety does 
alter the rights of the surety, and so dis- 
charge him, is clear. But that time given by 
a lenient creditor which, ninety-nine times 
out of a hundiod, does not injure the surety 
should yet discharge him, is to my mind not 
justice, although established by courts of 
equity; and il in the course of legislation 
which is conlemplated it should be enacted, 
as is proposed, that where law and equity 
confiiot, the rule of equity shall prevail, I, 
for one, shall be very leluctant to administer 
such a doctrine of equity as that I have 
mentioned. The law woudd have to adopt 
the doctrine, that giving of time discharges 
the surety unless the rights are saved. Now 
the whole ground of the doctrine there is that 
it is against good faith, that is, against the 
dnty of the creditor, that he injured the 
surety with his eyes open, that he did it in 
such a way that it was a breach of duty and 
good faith. Per Blackburn, L, in v*. 

ao&ke, 25 L. T., N. S,,90, 92, 93; 6 L. E., Q. B., 
T90, m ; 40 L. J., Q. B., 281 ; 19 W. B. 1112. 

L E00ves V. Efymt (0 Ves. 425) said by 
Begistrar not to have been acted on. Eotid, 
2 Myl k K. 440. 

2, M 00 , % Eoyes (1 B. & S. 311) approved 
^na followed in Meymlds^ JBxp. k Me, 20 
L, K,, Oh. D., 294 ; 51 L. I., Oh., 766 : 46 
L. t 600; 30 W. B, 661 ; 16 Cox, 0. C. 108. 
T. 143. 

, 10. V. imifs (10 Cl. & F, 634). Since 

^ 'this Ch^^tt must be taken that there never 
s ^ marriage in England 
■^he Reformation without the presence 
pally ordained, on afterwards 
>riestbr. of a deaqon. 
ms'elf; a priest, there 

it, a valid *“ ' 

' The 


the absence of express statute, take place 
in the presence and with the assent of a clCrk 
in holy orders, who must be a third person, 
and whose duty it is to prevent or put off the 
mariiage if there is opposed a just imxxedi- 
ment, and who, in case he allows of its 
proceeding, is fchen, in the primary sense of 
the word, to marry the parties by receiving 
their mutual consent to become man and wife. 
The ceremonies enjoined by the rubric, such 
as addressing the congregation, putting the 
ring on the finger, pronouncing the benediction, 
etc., aie not absolutely essential to the validity 
of a mairiage in facie ecclesm^ the essential 
part being the reciprocal taking of each other 
for wedded wife and wedded husband, and 
being declared married persons. Qumre, 
whether the decision in Meg. v. Millu (10 CL 
& F. 534) would apply to a marriage tend fide 
contracted in the colonies, or on board a ship, 
where it was impossible to procure the attend- 
ance of a minister of religion. JBeamUh v. 
Meami$h^ 9 H. L. Ca. 274 ; 8 Jur., H. B., 770 : 
11 Ir. Com, Law Rep, 511 ; 6 L. T., N, S 97, 

4. Meg.^ v. M4Hs (10 01. & F. 534 ; 8 Jur. 

717), which wras an appeal from a judgment 
holding that by the common law of England 
a valid marriage could' not be contracted 
without the presence of a priest canonically 
ordained ; the question ha,ving been put that 
the judgment be reversed, there was an equality 
of the votes of the peers who were present 
and took part in the decision. Thereupon the 
House aiOarmed the judgment, deciding that 
by the common law of England a valid mar- 
riage could not be contracted without the 
presence of a priest canonically ordained, X 
by no means concurred in that decision, think- 
ing that the common law of England accorded 
With the canon law upon this subject which 
prevailed over the whole of the Western 
Church till the Council of Trent, and that 
a valid mairiago might be contracted by the 
solemn assent of the contiaoting parties, as 
Lord Stowell had often laid down, and for 
fifty years had been considered clear law in 
Westminster Hall. But subsequently, when 
presiding as Chief Justice of the Court of 
Queen’s Bench, I several times, with the 
appiobation of my brother judges, ruled that 
the question as to the validity of such mar- 
riages was settled by the decision of the 
House of Lords in Meg. v. Millu, And if 
this question were again to be mooted in 
this House upon an appeal, I conceive that 
this House would be bound to decide that 
such a marriage was always null and void, 
although every peer present should be of 
oj)inion that Meg. v, MUlk was improperly 
decided, and that in England, tEl herd Hacd* 
wioke’s Act, the presei^ce of a prie'st was as 
little necessary for making a binding marriage 
contract, as a binding contract of hiring fid 
service. Per Campbell, 0., in AU.^Gm, v, 
Windsor {Mem amd CmvonsX 6 Jur,* N.’ S,* 
834, 835, ‘ 

5. Meg, v, MillAs (10 Cl, k F. 534; 
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18^) observed upon in Julius v, Oscford 
{mho:p), 5 U B., App. Gas., 314 ; 49 L, J., Q. B., 
mi ; 43 L, % m ; 28 W. B. 726. 

1/ Memingtou v. Demmll (2 Anst. 650). 
The case in Anstriitber is so shortly stated 
that little can be deduced from it. All it 
seems to decide is, that the Conrt will take 
care to secure the annnity, unless there is 
^mething to indicate a contrary intention, 
rer Oianworth, C., in Bimon v. Gayfere, 1 Be 
G. & J. 662. 

2. Menuie^Y, Morris (20 W. B. 227; 13 
L. B,, Eq., 203 ; 25 L. T., H, S., 862 ; 41 L. J., Ch., 
321). As to liability of jobber on transfer of 
shares on sale to an infant : overruled in 

V. NwlaMs, 20 W. B. 929 ; 41 L. J., Ch., 767 ; 
7 L, B., 0h„ 733 ; 26 L. T., N. S., 12. S. 0. 
mom, Miokalh v. Merry, 7 L. E., H. L., 630 ; 
46 li. J., Oh,, 675 ; 32 L. T 621 ; 23 W. B. 663. 

3. Beuss (Prmvess) v. Bos (3 L. E, H. li., 
176 1 40 B. J.j Ch., 665) commented on and 
distinguished in Capital Fire Insurance As- 
soemtlon, Me, 21 L. B., Ch. B., 201 ; 62 L. J., 
Ch., 20; 47 L. T. 123 ; 30 W. E. 941. 

4. M^mll V. MWte (7 L. B., C. P., 300) 
followed in Irench, Mxp., Trim, Me, 62 L. J., 
Ch., 48 ; 47 B. T. 339, 

5. Mex V, Tmjmny (InhaMianfs of) (2 B. 
& Aid. 386) explained in Zapsley v. Grierson, 
1 H. B. Ca. 498. 

6. MeynoUs v. Godlee (Johns. 536 ; 29 L. J., 
Ch., 633) overruled by Curteis v. Wormald, 10 
B. B., Oh. B., 172 ; 27 W. E. 419 ; 40 B. T. 108. 

7. Meynolds v. Mowell (8 L. E., Q. B., 398). 
The practice at common law as laid down in 
this case followed in Murse v, Burnford, 13 
B. B., Ch. B , 764 ; 49 B. J., Oh., 229 ; 41 
B. T. 611 ; 28 W, B. 145. 

8. Meynolds v. Wheeler (30 B. J., 0. P., 350 ; 
10 0. B., N. S., 561) followed in Macdonald v. 
Whitfield, 8 B. B., App. Cas„ 733; 62 B. J., 

P, 0., 70; 49 B. T. 446. 

9. Mhoies v. Bate (1 B. E., Ch., 252 ; 35 
B.J.,Oh., 267; 13 B. T. 778; 14 W. B. 292) 
distinguished in Mitchell v. Momfray, 8 B, B., 

Q. B. B., 587; 50 B. J., Q. B., 460; 45 B. T. 
694 ; 29 W. B. 668. 

10. Mieardo Schmidt, The (IB. E., P, 0., 
268 ; 4 Moo, P. 0. 121), approved of in Meg. v. 
Casaca, 6 L. B., App. Cas., 548; 49 B. J,, 
P.0.,41; 43B.T. 290 

11. Michards, Me (8 B. E., Eq., 119). There 
the interest on a legacy for the benefit of an 
infant was ordered to be paid as from the 
death of ^ the testator, Mr. Bickinson: The 
law as laid down in the case cited is new to 
me. Wickens, V.-rCh. : I certainly thought it 
had beep otherwise, but I must follow that 
anthprity. Ghidgey v. WUthy, 41 B. J., Ch., 
699 *1*00 

f l2. mehavek ^ Co., Jto (11 L. E., Ch. D., 676 ; 
U X, Oh., 6SS ; 40 Ii. T, 316 ; 27 W. E. 
jkOTPWed in WUhermeaSrwk WorH Co., 
W C, &, Oh. D., 837 ; 60 1. J., Oh., 186 : 
43 I;.!|.n3; 29W.B.178. 

18 . ( 11 L. E., Ch. D., 676 : 

4 ^ E. I ,i Oh.. S 5 l ; « t. T. 346 j 27 W. B. 630 ), 
notloaoweffhi %t>n mUerv Co., Me, 20 E. E., 
Ch. D., 442 S 61 E. J.. Ch., 389 ; 30 W. E. 388 . 
14 . MieAarSsi f. iWWdSj'S (18 E. B., Bq,, 11 ; 
1 L J., Chi, 469 ; 22 W. E. 684 ) foUowed in 



fs^(!ct^,M4,Mfetmy.Woohm, 17E. B., 
I* J-» "Oh, M9 ; 44 L. X. 837 ; 


15. Miclmrds v. James (2 L, B., Q. B., 285 ; 
39 B. J., Q, B , 116 ; 16 B. T. 174 ; 15 W. B. 
680) distinguished in Artistic Colour Printing 
Co., Me, Pourdrinier, Bxp., 21 B. B., Oh. B., 
610; 48 B. T. 46; 31 W. B. 149; and Toom&r, 
Me, Blather g, Bmp., 23 B. B., Ch. B., 264 ; 52 
B. X, Ch., 461 ; 49 B. T. 16 ; 31 W. E. 906. 

16. Richards v. Platel (Or. Ph. 79) com- 
mented on in South Bssex BquitaUe Imestment 
and Advance Co., Me, 46 B. T. 280. 

17. Richardson Bxp. (BucJi 480), question- 
able. Mamhone, Me, 26 B. J., Oh., 588, 589. 

18. Richardson v. Richard sm (36 B. J., Ch., 
653 ; 3 B. E., Eq., 686) donbted to be law by 
Bacon, y.-Oh., in Warrlmr v. Rogers, 42 B. J., 
Oh., 581. 

19. Richardson v. Richardson (36 B. J., Ch., 
653 ; 3 B. B., Eq., 686) opposed to Milroy v. 
Lord, 4 Be G. E. & J. 264 ; 31 B. J., Ch., 798 ; 
and to Waro'iTier v. Rogers, 42 B. J., Oh., 581 ; 
16 B. B., Eq., 340 ; 28 L. T. 863 ; 21 W. B. 766). 
Per Je'^^sel, M. B , in Richards v. Belhridge, 
43 B. J., Ch., 459, 461; 18 B. B., Eq., 11; 22 
W. B. 584. 

20. Richet V. Metropolitan Railway Co. (2 
B. B., PL L., 175 ; 36 B. J , Q. B., 205 ; 16 B. T. 
542; 15 W. B. 937) distinguished in v. 
Mohson, 14 B. B., Ch. B., 642 ; 49 B, J., Oh., 
321 ; 42 L. T. 225 ; 28 W, B. 459. 

21. Richet v. 3/etropolitan Railway Co. (2 
B. B., H. B., 175). Bord Westbury’s opinion on 
the uncertainty and complexity of the judicial 
decisions of modern days.—This case was 
heard by six judges in the Court of Exchequer 
Chamber on a writ of error from the Court 
of Queen’s Bench. The six judges differed 
in opinion, four being for reversing, and two 
for affirming the judgment of the Court 
below- The four judges in the Queen’s 
Bench were unanimous. Beducting, there- 
fore, the two from the four judges in the 
Exchequer Chamber, the unanimous judgment 
of the four judges m the Queen’s Bench has 
been annulled by two judges in the Exchequer 
Chamber. By the same majority the case of 
Se^iior v. Metropolitan Railway Co., 2 H, & 0, 
258, decided by the Court of Exchequer in 
1863, and the case of Cameron v. Charing 
Cross Railway Co., 16 0. B., N. S., 430, decided 
by the Couit of Common Pleas in 1864 (which 
are the authorities for the 'judgment in the 
Conrt of Exchequer Chamber in the present 
case), have also been overruled. They are, 
therefore, the judicial opinions of ton or 
twelve judges opposed to the present judgment, 
which is the judicial opinion of four. It is 
a matter of regret that our judicial institu- 
tions should admit of these anomalies. It 
is also ^painful to observe the number dt 
confiicting decisions on the law of compensation 
by railway companies, which is the subject of 
the present appeal. It is impossible to re- 
concile these decisions by any sound distinc- 
tions, and the result is, that to a great extent 
they neutralize each other. Moreover, it ie 
distressing to be told (as we Srein theS^‘%memt 
before us) that the Court of Exc&qtter In 
Senior v. MetropoUiam Railme^ Co., an$ the 
Court of Common Pl^ in Cameron ChaHng 
Crass Maihmg Co., hounded their judgments 
on the supposed effect of the judgment given 


as in the year 186B tn^ the base of Chamberiaim 
V. Zmdan ^ Crystal Palm4 Railmay Co., 2 B* 







1 


m 


I 


m 


i 


li 


8336 


APPEimiX. 







& S* 605, 617, "bnt that both the Common Heas 
and the Court of Exchequer did not understand 
the 4tLdgment on which they so relied. It is 
a striking example of the uncertainty of all 
law which rests on judicial decisions. Per 
JDord Westbnry in Micht v. Metropolitan 
Railway 16 L. T., N. S., 547 : 2 L. B,, H. L. 
175, 201 ; 15 W, B, 937, 942. 

1. Rwlet V. Metropolitan Railway Co. (36 
L. J., Q, B., 205 ; 2 L. E., H. L., 175), 16 L. T., 
N. S., 542 ; 15 W. B. 937. Affirming 5 B. & S. 
156, which reversed 5 B. & S. 149), It is onr 
duty to endeavour to extract from the case of 
Rwlet V. Metropolitan Railway Co. in the 
House of Lords, the principle upon which the 
decision is based. That principle is, that no 
case comes within the purview of the Lands 
Clauses Consolidation Act 1846, s. 68, or the 
Bailways Clauses Consolidation Act 1846, 
s. 6, unless there has been damage to the 
land itself or to some interest therein, and 
unless that damage would have been the 
subject of an action at law before those 
statutes. The two things must concur, mere 
personal interest or injury, though connected 
with the enjoyment of particular land, is not 
ground fcr compensation. In the present case 
it is plain that there is no injury to the land 
or to any interest therein, and therefore we 
must give judgment for the defendants, unless 
we adopt the very powerful reasoning of Lord 
Westbury. But the other noble and learned 
lords, whose judgment has now become the 
law of the land, were opposed to it They 
have laid down a principle which disposes of 
the present case, and it would be unbecoming 
in us to express any disapprobation of it. Per 
Hannen, J , in Reg. v. Metropolitan Board of 

10 B. & S. 391, 398 ; 4 L. B., Q. B., 358 : 
38 L. X, Q. B., 201 ; 17 W. E, 1004. 

2. Rieltet v, Metropolitan Railway Co. (2 
L. B., H. L., 175) examined in Caledonian 
Mailmay v. Walhefs Trusteee, 7 L. E., App. 
Cm. (Sc.), 259; 46 L. T. 826; 30 W. E. 669. 

3. Midgway v. Wharton (6 H, L. Ga. 238). 
In this case it was held that the act of sending 
a paper containing the terms of an agreement 
to a solicitor, to have the matter reduced into 
form, affords generally cogent evidence that 
the parties do not intend to bind themselves 
till the matter is reduced into form. I was 
counsel in that case from the commencement, 
and I doubt if it can properly be cited as an 
authoiity for that position. It shows merely 
that all the circumstances must be considered 
in order to determine whether what has taken 
place is an agreement or a mere proposal for 
an agreement. Per BramweE, B., in Rarker 
V 4llan, 5 H. & K, 61, 68. 

The case of Ridgway v, Wharton only proves 
that parties may come to an incomplete agree- 
ment, which is to be worked out by a written 
a^eement, and that in that particular case 
the intention of the parties was, that there 
|hohla bo no agreement until the written 
document was complete. Per Watson, B., de- 
coj^i<iered^udgment of the Court, 

- A Ridgway v. Wiarion (3 Be 0. $1, & Q, 

^ there not a later case, in which we 
, deeded to follow; that ^ casO 7 Per , Turner, 

^ Be a X & 3. 34 37. 

I do not thi^^it necessary, In the 'view- which 
I take of this case, to Say^ 'anything ^ with ' 

M S' 



respect to wWliarton before the Lord 

Chancellor. Per Turner, L, J., in Heys v. Amev 
4 Be a J. & S. 34, 37, 39. The case of Ridt 
way V. Wharton is referred to by Lord St. 
Leonards mthout remark. See Sugden, T. & 
P., 13th edit., p, 122, and 14th edit., p. 149 
and see Wood v. 3lidgley, 5 Be a M. & 0. 41. * 

5. Ridley v. Plymouth Grinding Co. h 
Exch. 711) observed upon in Greenwoods em&, 
3 Be a M. & a 459 ; 18 Jur, 387 ; 23 L. J., Cht 
966. 

6. Rigby V. Comiol (14 L. B.,frCh. B., 482: 
49 L. J., Ch., 328 ; 42 L. T. 139 ; 28 W. E. 650) 
approved in Ruhe v. lAttleboiL 49 L. J., Ch 
802 ; 43 L. T. 216 ; 28 W. E. 977. 

7. Riley v. Garnett (3 Be 0. & Sm. 629) 
distinguished in Ahbiss v. Rumey, Fineh, Re, 
17 L. E., Ch. B., 211 ; 50 L. J,, Ch„ 348 ; 44 
L. T. 267 ; 29 W. E. 419. Reversing 49 L. J., 
Oh., 710 ; 43 L. T. 20 ; 28 W. R. 903. 

8. Riley v. Garnett (3 Be 0. & Sm. 629). 
If I were at liberty to follow the case of Riley 
V. Garnett^ before Knight Bruce, V.-Ch,, which 
was cited by Mr. Kay, the law w’ould seem to 
be clearly in her favour. There are, however, 
those other cases which were mentioned. 
Rodgson V. Reetioe (MrT) (9 L. T., N. S., 18 ; 
10 H. L. Ga. 656) and Molmes v. Prescott (11 
L. T., H. S., 38), in wkich the very point was 
clearly decided, and decided then after delibe- 
rate consideration and examination of all the 
cases, which were numerous, which had pre- 
ceded the decision in Rohm v. Prescott ; and 
I do not feel myself at liberty to dissent from 
the rule which I find there established, that 
theie being no gift of the intermediate rents, 
they must of necessity fall into the residue. 
Per Bacon, V.-Ch., in Mdek, Re, 24 L. T., K. S., 

19 W. E. 815. 

9. Ring v. Jarman (20 W. B. 744 ; 14 L. B , 
Eq., 357 ; 41 L. J , Ch., 535 ; 26 L. T. 690). (Suc- 
cession duty.) An appeal was presented from 
the decision of Wickens, V.-Ch., in this case, 
and came on to be aigued in July 1872, and 
soon after the opening of the case their lord- 
ships said that whatever view they might take 
of the Act they should feel a difficulty in 
diffeiing from the decision of the Court of 
Exchequer in Alt.- Gen. v, Gell (13 W. B. 900 : 
3 H. & C. 616, 630), upon the authority of 
which Wickens, V.-Ch., made the order appealed 
from. Their lordships therefore suggested 
that the best course would be to carry the 
appeal at once to the House of Lords, The 
matter stood over that the parties might con-^ 
sider what they should do. Ultimately they 
determined not to prosecute the appeal, and it 
was arranged between them and the Crown 
that an agreed sum should be paid for succes- 
sion duty. Ring v. Jarman, 21 W. B. 213. 

10. Jipley y. Moys^ (1 Keen 678) Eot 
followed in Middleton, Re, Thompson y. Rarri 4 . 

562; 61 L. J, Ok, 273; 46 
L. T. 369; 30 W. E. 293. Eevexsing 60 Ij. J,, 
Ok, 526 ; 46 1. T. 40 ; 29 W. E. 73i: 

11. y cm (6 Myl. & Ok 145) 
doubted in SoSiwgton, Jfe, 

Clarmt, 25 L. Ob. D., 686 ; 68 idta* 
475 ; 60 L. T. ^61 ; 32 W. E. Ill ^ ^ 

12. Rittson r. Stordy (3 Bm. & 0 

dissented .from ‘ 
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I. BoheHs V. Wal1m (1 Buss. & M, 752) 
approved of in Simmons v. Mose^ 6 Be G. M, &• 
a m ; 2 Jnr., K. S., 70 ; 25 L. J., Ch., 615. 

% Molests V, Wallier (1 Buss, k M. 752) 
olDserved upon and distin^isbed in Be^iiley v. 
Oldfield, 18 Beav, 225. 

8. Moiertson, Me (23 Beav. 433 ; 26 L. J., 
Cb., 349), not acted upon in Mousele^, Me, 
4 Kay & J. 86. n. 

^4. MoMrtson v. JVbrHs (1 Giif. 421) com- 
mented on in Warner v. Jaeoh, 20 L. E , Ob. B., 
220 ; 51 L. J., Oh., 642 j 46 L. T. 656 ; 30 W. B. 
721. « 

5. Molertson Y, Norris (1 Giff. 421) not followed 
in Martinson v. Clowes, 21 L. R., Ch. B., 857 ; 
51 L. J., Ch., 594 ; 46 L. T. 882 ; 30 W. B. 795. 

6. Moiinsv, Mills (1 Beav. 227). The decision 
in this is inapplicable where the merits of the 
cause must enter into the discussion. Well) 
V, Graee, Vines 4* Mod'bs, Me, 12 Beav. 489. 

7. MoUmo9i, Mxp, (Buck. 113). So an 
agent, employed to procure a bill or note to 
be discounted for his principal, may, if it be 
necessary or proper to accomplish the end, in- 
dorse the same in his own name, although not 
indorsed by Ms principal, and in such case he 
will be entitled to be indemnified by his em- 
ployer. Story on Agency, s. 57, citing MoUnson, 
JExj?., Buck. 113; Bayley on Bills, c. 2, s. 7, 6th 
edit. Bolinson. Mxp., is no authority at ail 
lor the x->J^oposition it is cited for in Story’s 
book. Per Willes, J., Fitzgerald v. Dressier, 5 
Jur., N. S., 598, 600. 

8. MoUmon, Me (Fonb. Rep. 205), overruled 
by Bacon, Com., in ClnoJiester, Me, 19 L. T., 
K. a, 188. 

9. Molinson v. Geldard (3 Macn. k G. 735 ; 

16 Jur* 955) adopted and approved of in 
TeryhjJest v. Temjwst, 2 Kay & J. 635 ; and on 
appeal, S. 0. 3 Jur,, N. S., 261 ; 26 L. J., Oh., 
501. 

10. MoHmon v. Dondon Hospital {Governors) 
(10 Hare 29) ovenuled in Calvert v. Armitaqe, 
8L. T.,K.a,269. 

II. MoUnson v. Lowater (5 Be G. M. k G. 272; 
18 Jur. 363; 23 L. J., Ch,, 641). I cannot say 
on looking into the authoiities on this subject, 
which I have taken the opportunity of doing, 
that the title can be held to be good* It may 
be so if the case of MoUnson v. Lowater is to 
be followed to its full extent ; but I observe 
that doubts have been expressed in the pro- 
fession, whether that case should or should 
not be followed to its full extent, and I must 
respectfully say that I think the purchaser 
has done very wisely in escaping from his 
purchase. Per Turner, B. J., in CooL v. Dawson, 
30 B. J., Oh., 359, 360; 3 Be G. F. k J. 128. 

MoUmon v. Lowater shows that a charge of 
debts enables the executor to sell. Lord Si. 
Leonards has expressed a doubt as to the 
correctness of that decision; and a doubt 
from such a c^uarter deserves attention. Per 
Knight Bruce, L, J, Id, See Hays’ and 
Jarman’s Concise Forms of Wills, by Badger, 
p.429. ^ 

12, Modim&n v* MotUU (f L, B., H. L., 802: 
44 L* J,, 0. P., 362 ; 33 L. T* 544) distinguished 
in Mogm, # Me, 15 L. R*, Oh, B., 207; 
43L.t ife; 20W.E.29. 

13. MoUmon V. NewdieM (3 Mer|v. 13) ob- 
served upon in G^oo?n v, SMnton, 2 PM 384; 

17 L. J., H. B., OM, 1 ; 11 Jur. 896. 

14 MoMmm v. SkqAierd (4 Be G. F* k J, 


129) followed in Parlier v. Winder, Wilson, Me, 
24 L. R., CM B., 664; 63 L. J., Ch., 130. 

16* MoUmon v. Tonge (3 P. W. 399) overruled. 
See Aldrich v. Cooper, 8 Tes. 382. 

16. MoUmon v. Tr&oor (12 L. B., Q. B. D*, 
423) distinguished in Carlisle City and Bfs- 
trict Banhkiig Co. v* Thompson, 33 W. R. 119, 

17. Mochdale Canal Co. v. King (2 Sim,, 
N. S., 78) distinguished in Cooper v. Crabtree, 
20 L, B., Ch. B., 689; 51 L. J., CM, 544; 47 
L. T. 5; 30 W. E. 649. Affirming 19 L. E., 
Ch. B., 193; 51 L. J., Ch., 189 : 45 L. T. 587 ; 
30 W. E. 285. 

18. Moelifort v. MaUersby (2 H. L. Oa. 388 ; 
14 Jur. 229). I may observe, however, with 
reference to that case, that though I should be 
very unwilling to express a doubt about any 
decision of the House of Lords, especially in a 
case which has been so much considered, yet 
that it seems a startling proposition, as stated 
in the marginal note, that a person being im- 
properly made a defendant, and against whom 
a decree has been pronounced (other than that 
of dismissal of the bill with costs), could not 
be heard to appeal. That is a proposition 
which, I think, is too broadly stated. I have 
no doubt but that the object of that appeal 
was, that the bankrupt might get relief, as it 
were, in bankinptcy or insolvency, and not on 
the ground that he was improperly made a 
party. Per Cranworth, C. Wearing'^. Fllis, 6 
Be G. M. & G. 696, 608 ; 2 Jur., H. S , 1147 ; 26 
L. J,, Ch., 16. Affiiming 2 Jur., K. S., 204 ; 25 
L. J,, Ch., 248. 

19. Mochfiort v, Battersby (2 H. L. Ca. 338 ; 
14 Jui. 229) recognised in Dyson v. Hornby. 7 
Be G. M. k G. 1. 

20. Moddam v. Morley (1 Be G. & J. 1; 3 
Jur., K. S., 449 ; 26 L. J., Ch., 438. Reversing 
2 Kay k J. 336 ; 2 Jur., N. B., 805 ; 25 L. J., 
Ch., 329). The case of Moddam v, Morley, 
which, notwithstanding all that has been said 
of it in Cooper, Creswell (2 L. B., Ch,, 112 ; 36 
L. J., Ch., 114), or elsewhere, I conceive to be 
of unquestionable authority, has decided that 
jpayment of interest by the tenant for life 
of a devised estate keeps a specialty alive 
against the persons entitled in remainder. 
But the case is also of great value by reason 
of the close and careful examination into the 
Statutes of Limitation, as well by the common 
law judges, whose assistance was procured by 
the Lord Chancellor, as by Lord Cranwoith 
himself. .The judges pointed out that the 
action to be brought could only be one and 
the same action on the specialty, and not on 
any new promise, express or implied, from the 
terms of the acknowledgment, whatever it 
might have been. They held that a devisee 
who might plead the bar, if it existed, could 
only plead it on such single action; and, 
observing that he was capable of making the 
acknowledgment— and the Statute of Fraudu- 
lent Revises having declared that the devisee 
should be liable and chargeable in the same 
manner as the heir— they concluded, without 
hesitation, that the devisee might as pro- 
perly be said to be “liable by virtue of the 
indenture,” as either the real or personal 
representative, and, therefore, that by the 
acknowledgment the action— the only action 
that cQuld be brought— was set free generally, 
the statutes having nowhere said that it cotdd 
be brought only against the party 
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abknowledgment. Lord Cranwortb, who con- 
onrred with the judges “ not only in the result 
at which they had ariived, but in the reasoning 
which led them to their conclusion.” Per 
Bacon, T,-Ch 4 ,in Pears v, Laingj 24 S., 

19, 21, 22 ; 40 L. J., Gh., 225, 229 : 12 L. B., Eq., 
42, 55, 56; 19 W. B. 658. 

1. Moidg T. Fitzgerald (6 H, L, Oa. 828). 
The decision in that case proceeded upon the 
expressed purpose of rc-settling the law upon 
the basis on which, thirty-eight years earlier, 
Jessm y. WrigM (2 Bligh 1) had been sup- 
posed to have placed it. A tendency had 
arisen, after Jessm v. Wright^ to draw a dis- 
tinction between heirs of the body,” which 
are the words in the will in that case, and 
“issue,” and to lay hold of smaller circum- 
stances to warrant the Court in giving to the 
issue estates in fee; in which case it was 
considered, with some lingering regard for 
the intentions of testators, that it ought to be 
held that issue did take as purchasers in fee, 
and hot as inheritors ^er forman dbni. That 
is the rule sanctioned, though not applied, by 
V.-Ch. Wood, in Kmamgh v. Morland (Kay 
16), and adopted with some amplification by 
Mr. Jarman. But Baddy v. PvkgemU dis- 
afiirmed the attempted distinction between 
“heirs of the body” and “issue” (so far 
at least as the lessen v, Wright doctrine is 
concerned), and determined that the circum- 
stance there relied on for giving a fee to the 
issue, namely, the power of appointment 
amongst them in such manner, etc., was as 
inefieotual for that purpose as had been, in 
Jesson V. Wright, a nearly similar power for 
so dealing with “heirs of the body.” The 
principle, or rather the motive, for this de- 
cision is stated in the last paragraph of Lord 
Oranworth’s judgment “ It is,” he says, “ in 
these cases, to the last degree impoiiant 
to have a settled rule of construction, which 
may make it possible to advise confidently on 
titles ; and this object cannot be attained if, 
from any speculation as to what the testator 
had on his mind, we endeavour to raise dis- 
tinctions between decided cases and those 
under consideration where no real distinction 
exists ” Ter O’Hagan, C., in Colclough v. 
CoUrngK i Ir. E., Bq„ 268, 290. 

The decision in Baddy v. MtzgeraU is 
one to which, I must confess, my submission 
is not a willing one. I have always thought 
that, when Lord Cranwortb rose to move the 
judgment of the House of Lords in that case, 
the weight of reasoning, as well as of indi- 
vidual ^authority amongst the judges of both 
countries, preponderated strongly against the 
conclusion which he recommended to the 
house. ^ AH, however, gave way to the policy 
of having a settled rule of construction, which 
might make it possible, as Lord Cranwortb 
to advise confidently on titles. Per 
GMsiam L. J., 4 Ir. B., 294. 

, ' 2. Badger v, Comgt^lr dl Bseorn-pte de Paris 
(2 L. Ei, f , 0., 898) dissented from in Zemh v. 

^ ^ 0. B.. 

576 ; 86 L. T. 784 j 25 W. B* 654. 

8. Bodders Wscrm * MaAtfi . 


I occasion (see Webster v, Parr, 26 Beav. 236) 
Lord CottenI am declined to follow it in a case 
in which I was counsel. Per Bomilly, M? E 
in Neighbour v. Thurlow, 28 Beav. 33 , 87 , ** 

4. Badgers v, Womill (6 Hare 825) followed 
in Collins Go. v. Beeoes, 4 Jur., H. B., 865. 

5. Bngers v. Horn (26 W, B. 432). « Re- 

port incorrect.” Wlhon v. Cave (No. 2 ), 44 
L. T. 118. n. 

6 . Bolfe V. MaeUren (8 L. B , Ch. B., 106 h 
24 W. B. 816) not followed as to part in 
Bmbow V. Lo7v, 13 L. B., Ch. I)., 558; 49 L. J 
Ch., 259 ; 42 L. T. 14 ; 28 W. B. 364. 

7. Balland v. Hart (6 L. B, Ch., 678; 40 
L. J., Ch., 701 ; 25 L. T. 191 ; 19 W. B. 962) 
observed upon in Care v. Care, 15 L. E , Ch. B 
639 ; 49 L. J., Ch., 505 ; 42 L. T. 780 ; 28 W. £ 
798. 

8 . BoUlm V. Hlnhs (18 L, B., Iq., 355 ; 41 
L. J., Ch., 358 ; 26 L. T. 56 ; 20 W. B. 287) 
dicta disapproved of in Halsey v. Brotherhood 
15 L. B., Oh. B., 514 ; 49 L. J., Ch., 786; 43 
L.T.366; 29W.B.9. 

9. Boose V, Chalk (49 L. J., Gh , 625). Ob- 
servations of the ?ice-Ghanoellor in this case 
upon Braiion v. Farrand (1 Buss, 86 ) com- 
mented on in Billon v. Beilhj, 9 L, E., Ir., 57 , 

10. Bo^e V. Bartlett (Oro. Oar. 298) com- 
mented on in WUson v, Mden, 11 Beav. 237 ; 
17 L. J N, S., Ch., 469 ; |2 Jur. 488. 

11 . Bose V. Grom (5 Man, k Gr. 618) fol- 
lowed in Fritz v. Hobson, 14 L. B.,Ch* B., 542 ; 
49 L. J., Ch., 321 ; 42 L, T. 225 ; 28 W. B. 459. 

12 . Bmenthal, Hmp„ BUMmon, Me (20 L. E., 
Oh. B., 816; 51 L. J., Ch., 786; 47 L. £ 
266; so W. B. 667. Affirming 51 L. J^ Oh.* 
559 ; 46 L. T. 820; 80 W. B. 492). The prac- 
tice laid down in Boseuthal, Bsep,, mprh, 
that before entering an appeal in bankruptcy 
the registrar ought now to give a direction 
to the Bank of England to receive the deposit 
payable on the entry, and not to enter the 
appeal until he receives from the bank a 
certificate that the money has been paid, 
applies to appeals from the Chief Judge to 
the Court of Appeal, as well as to appeals 
from a county court to the Chief 3udge. 
Baxon, Fxp., Pidsley, Be, 20 L. B., Ch. B * 
701 ; 51 L. J Oh., 92$ ; 47 L, T. 211 ; 31 W. E. 

18, Boss V. Laughton (1 Ves. k B. 849). In 
order to dispose of the case satisfactorily, 
therefore, we must consider whether Boss y, 
Laughton was ovenmlcd by Lord v. Hhm- 
teighion (Jacob 680). I am of opinion that 
it was not. Lord Eldon certainly did not 
say that he was overruling the former case, 
which he probably would have said if he 
thought he was doing so ; and, in faot, the 
cases were distinct, for an executor strictly 
represents and continues his testator’s interest 
in every respect, whereas an assignee in bank- 
TOptoy comes in by a title adverse to Hie 
bankrupt; an assignee may elect whellier 
or not he will car^ on the suit; if fee tosj ? 
so, he is not obliged to employ the same; . 
solicitor. Per Wood, L. J,, in Simmonds v. 
Great Msdern BaUmy Go,, 38 L. J*, Ch^ ' 

If Boss V. Laughton had not been “ ^ 
the argument of Lord v. Worn 
might have been more strength 
the former case was overrule 
' hhl if 
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thought he was overraling the earlier case he 
wfiokl have said so expressly. Per Seiwyn, 
liTl. Ih. 

1. Mom V. Mou (1 Jac. & Walk. 154). 
Qumre^ whether reconcilable with JDoe v, 
mover (1 0. B. 448). Palmer, Pxp., 5 De G-. 
& Sm. 649 ; 17 Jur. 108. 

2. Hose V. Boss (20 Beav. 645) followed in 
MoUmon V. Sijlies, 2 Jnr., N. S., 896 ; 23 Beav, 
40; 26 Jj, J., Oh., 782. 

3. Bosses Trust, Be{l^ Jnr. 211), disapproved 
of in Bmiglefs Trm^Be, 16 Jnr. 682 ; 21 L. J., 
Ch., 875. 

4. BoiherJmm v. Botlierliam (26 Beav. 465) 
dissented from in Clark v. Clark, 34 L. J., Ch., 
477. 

6, Boundell v. Breary (2 Vern, 482) ex- 
plained and corrected in 31or%higton {BarV) v. 
Mane, 2 Be G. & J. 292 ; 4 Jur., N. S., 981 ; 27 
L. J., Gh., 791. 

6. Momkotkam v. Wilson (8 H. B, Ca. 348). 
The rale established in this case cited and 
approved of in Dixon v. White, 8 L. E., App. 
Cas. (Sc.), 833. 

T. Bowe V, Anderson (3 Beav* 66; 9 L. J., 
H. S., Oh., 400, cited) questioned in Lane v. 
Paul, 3 Beav, 66; 9 L. J., K. 8,, Ch., 400. 

8. BoTviey v, Adams (4 Myl. & 0. 634 ; 8 Sim. 
206; 6 Ij. J., Oh., 24), which decides that 
exeentors are liable as for a breach of trast 
in not assigning leaseholds to an insolvent 
person, in order to get rid of their liability to 
the covenants. I entertain donhts whether, 
in such cironmstances, the Court could make 
exeentors liable for a breach of trast. The 
case seems to me at variance with the fnnda- 
mental principles of equity. It is a startling 
proposition. The law has always held that an 
assignee may get rid of a lease by assignment, 
but the lessee cannot get rid of his covenants ; 
though an assignee can get rid of the conse- 
quential liability for the future, because he 
is liable only during the time he holds the 
lease. Per Eomilly, M. B , Mexican 4’ 
Biuih Ameriean Co. Be, L%ind, JBxp., 5 Jur., 
N. 400, 401; 28 L. J., Ch., 628, 629; 27 
Beav. 465. 

9. Bowsell V. Morris (17 L. E., Eq., 20; 
43 L. J., Ch., 97; 29 L. T. 446; 22 W. E. 67). 
I am aware that the case of Coote v. WliltUnq- 
ton (16 L. E., Eq., 6.34; 42 L. J., Oh,, 846; 
29 Ij. T. 206) was subiected to criticism by 
Sir George Jesse! in Bowsell v, Morris, and 
I think, in answer to the observations made 
by him, I may say that he expressed himself 
somewhat incautiously, for he decides that 
you cannot administer an estate in this 
courts without having before it the legal 
personal representative of the testator or 
Intestate, although an executor i$ son tori 
qr <the legal personal representative of such 
an tXBOutor is before the Court, If, as he 

you oannot sue a person as executor 
4$ iari^ then any person may enter upon 
and take possession of the property of a 
deceased, and he cannot be sued for doing so. 
I of no character in which such a man 
cto he shed except it is that of an executor 
4e son as I pointed out in the case of 
Coote V, WkitMngtom. It would be the he%ht 
of ihJustice if a man could possess himself 
•'Of the assets of a testator, and because he did 
choose to clothe himself with the character 
Administrator* could not therefore be sued 





in respect of such assets. I have already 
decided the contrary, first in Bayner v, Koehler 
(14 L. E., Eq., 262; 41 L, J., Ob,, 697; 27 
B. T. 506; 20 W. B. 859), and then in Coote v. 
WhiUmgto7i: and I believe that what I 
decided in those cases has been the rule ever 
since the statute of Elizabeth. Per Malins, 

V. -Oh , in AmUer v, Lindsay, 3 B. E., Ch, B., 
198, 205; 45 B. J., Ch., 768; 35 B. T. 93; 24 

W. R. 982. 

10 . Boijal Motel Co, of Great Yarmovjth, Be 
(4 B, R,, Eq., 244), disapproved of in Merean^ 
tile Tradinq Co., Be, Stringer, Brjf., 4 L. E., 
Gh„ 475 ; 38 L. J,, Gh., 698 ; 20 B. T., K. S., 
553, 591 ; 17 W. B. 694. 

11. Bueker, Exp. (3 Bea. & Ch. 704 ; 1 Mont, 
&: A. 481), oveiruled by Exp. Bowwdaile, 2 
Mont. & A. 398. 

12. Ending, B,e (14 B. R,, Eq„ 266 ; 41 B. J., 
Ch , 665 ; 20 W, E. 936), questioned and not 
followed in Boyes v. Cook, 14 B. E,, Ch. B,, 
63 ; 49 B. J., Ch,, 350 ; 42 B. T, 656 ; 28 W. B, 
754. 

13. Buie v. Menry (El. & X, 97) disapproved 
of in Ahkott v. Straiten, 3 J. & B. 603 ; 9 Ir. 
Eq. E. 233. 

14. Bussel V. Buchanan (9 Sim, 167, 175) 
overruled in Cooper v. Ewart, 13 Sim. 664; 
2 Ph. 362; 16 L. J , N. S., Oh., 417. 

15. Bussell V. Asliky (5 Yes. 96) (affidavit to 
obtain a writ of ne exeat reyno) not followed 
by Bord Eomilly, M. E., in Perry v. Dorset, 19 
W. R. 1048. 

16. Bussell V, Clowes (2 OoE. 648) distin- 
guished in Powell v. Merrett, 17 Jur. 449; 22 
B. J., Ch., 408 ; 1 8m. & G. 381. 

17. Bussell V. Dlght (6 Sim. 430 ; 3 L. J., 
N. S. , Ch. , 1 52) explained in Ingham v, Ingham, 
9 Sim. 363 ; 2 Jur, 886. 

18. Bussell V. Plaice (18 Beav. 21 ; 23 B, J., 
Oh., 441). That case having been cited before 
the Bord Chancellor and the Bords Justices 
in the case of Yane v. Biqden (5 B. E., Oh., 
663; 39 B, J., Oh., 143, 797; 18 W. R. 1092), 
was commented upon by the Boid Chancellor, 
who expressed his approbation of it, and I 
therefore think it may be considered as a 
binding authonty upon the point Per Malins, 

V. -Ch., in Cruickshank v. Baffin, 13 B. E., Eq., 
655, 560; 41 B. J., Ch., 317; 26 B, T. 121; 20 

W. B. 354, 

19. Bmsells Patent, B,e (2 Be G. k J. 130), 
distinguished in Mathers v. Green, 6 E*. B. 358 ; 
11 Jur., N. S., 845 ; 35 B. J., Oh., 1 ; 14 W. B. 
17; 13 L. T.,K. S„ 420. 

20. Buston V. Tohin (10 B. E„ Ch. B., 65$. 
665 ; 27 W. E. 588 ; 40 B. T. Ill) commented 
on in Martin, Me, JSunt v. Chambers, 20 B^ 

Ch. B., 306 ; 61 B. J., Ch., 683 ; 46 B. T. 399; 
30W.E, 527. 

21. Butter v. Daniel (30 W. E, 724) followed 
in Brien, Be, IX B. E., Ir., 213. 

22. Myall v. Bmles (1 Yes, sen. 375), f TMs 
case has been referred to at very great 

and it has been said that that we has uevOt 
been disputed ; and no doubt them 15 m .great 
deal to be found in that case that ne?p 
disputed when that c^e was decided There' 
the Court ultimately decided that the iUlerests 
Were ohoses in action, all we 4ktoes* 
and that they passed under the order and 
disposition clause. But the law has " 
wholly altered since then. Ko ohoses in % 
nqw pass nndht the hrder and -disife 
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clause except debts due in the course of tiade 
or business. The alteration of the law was 
made not unadvisedly, because very hard 
cases had occurred. However, I need not 
more particularly refer to that. , , . With the 
greatest respect and veneration for the case of 
Myall V. MowleS) I do not think that that case 
lias the remotest application to this question 
before me, now that the law is altered respect- 
ing^ choses in action. Ter Bacon, 0. J. B., 
JBabibfidge^ Me, FletGli&r, 8 L. E., Ch. D., 
218, 224 ; 47 li. d , Bky., 70 ; 38 L. T, 229 ; 26 
W. B. 439. 

1. Mylmhfk v, Jfletcher (3L. E., H. L., 330 ; 
37 L. J., Exch., 161) distinguished in Anderson 
V. Opj)enhemer, 5 L. E., Q. B. D. 602 ; 49 L. J., 
Q. B., 708. 


2, BaHn v, JEteap (as to time) (29 L. J,, 
€h., 79; 1 L. T, 51; 8 W. E, 120; 27 Beav. 
553) doubted in TmgmrmiAVillmm and 
Xandau, Me, 20 L. E , Ch. D., 465 ; 51 L. J., 
Ch„ 434 ; 46 L. T. 542 ; 30 W. E. 801. 

3, St. Albans {Bishop) v. Battenhy (3 L, E„ 
q. B. B,, 369) approved of in London and 
Suburban Zand and Building Co v. FielSi 
16 L. E.. Ch. B,, 645; 60 B. J., Oh., 649; 
44L.T. 444. 

4, St Albms {Bulte) v. Bemclerh (2 Atk. 
636), The material errors in the report of 
this case are pointed out in Mool&y y. Matton, 
as stated in a note to Midges v. Morrison, 
1 Bro. C C 389, and S. G. 2 Bick. 491. Bunt 
V. Beach, 6 Madd. 36S. 

6. St. Germains {Bari) v. Crystal Malace 
Mailmy Co. (11 L. E., Eq , 568 ; 24 L. T. 288 : 
19 W. Jt 584) not followed bv Bacon, V.-Ch , 
in Zycett v. Stafford TJttoxeier Mailmy Co., 
12 B. E., Eq., 261 ; 40 L. J , Oh., 474 ; 26 B. T. 
870. 

6. St. Mary Magdalen, O.rjm'd {JPreddent) 
V. Bibtlwrp ( 1 Buss. 154) observed upon in Watts 
V. Byde, 2 Ph. 406 ; 17 B. J., N S , Ch., 39 ; 11 
dur, 979. Overruling 2 OoHy. 308 ; 10 Jur. 
127, 

7. Salisbury (Lord) v. Bomton (1 Iden 
570) questioned in WuUlmigs v. Smith, 9 Sim. 
137 ; 7 B. J., N. R, Ch , 128 ; 2 Jur. 231. 

8. Salway v. Sal a ay (4 Buss 60) overruled 
hy Salway v. Salway, 2 Russ. & M. 215, and 
M%te V. Baugh, 9 Bh. N, S. 181 ; 3 Cl. & P. 

9. Smtpsmi v. Boddimi (1 0, B., N S 
590) distinguished in Kemit v. Great Bakern 

RaiUay Co., 23 L. R., Ch. D., D66; 62 L. J., 

B- 603. 

o J- & S- 396; 

9 B. T., K, 8., 396) overruled by Brmnmond v 

86 L. J.. Ch., 163 ; 15 W. B. 267 : 
15 B. T., N. S., 337. 

11. Smders v. Franks (2 Madd. 147). 1 
think I have heard this case unfavourably 
•commented upon from the bench* Per Kin- 
V. Mowth, 3 Jttr., 

. MUler (25 Beav. 16« iheon- 


toiiowea m Middleton, Me, Thompson v. Harris 
50 L. J., Ch., 525; 45 B. T. 40; 29 W. b' 
731. r 

14. Saoiders v. Michards (2 Coil. 0. 0, 
568). ^ It is very true that it was formerly 
held in this case, that w^here a power of sale 
was given by an executor upon a mortgage ' 
the title under that power ot sale could not 
be forced upon a purchaser. That case, I find, 
is cited by Lord St. Leonaids (Sugden, V. & ^ 
P., p. 390, n., ed. 14) as an authority. But I 
think (and indeed the learned counsel for the 
defendant has not disputed it) that*»he doctrine 
laid down in that case can be no longer main- 
tained as the rule of the court, for in the case 
of Mussell V. Plaiee (18 Beav. 21 ; 23 B. J., 
Ch., 441), the Master of the Bolls decided 
directly the contrary, namely, that a good 
title could be made under a power of sale 
created by an executor. That case of Mtmell 
V. Plaiee having been cited before the Bord 
Chancellor and the Bords Justices in the 
case of Vane v. Migden (39 L. J., Oh., 143, 
797; 5 B. E, Ch.,663; 18 W E. 1092), was 
commented upon by the Bord Chancellor, who 
expressed his appiobation of it, and I there- 
fore think it may be considered as an authority 
upon the point, There is another case before 
myself of Chamner, Me (38 B. J., Ch., 726 ; 8 
B. E., Eq., 569), which is to the same efieet. 
Per Malins, Y.-Ch,, in Gniichlmnk v. Bumi, 

41 B, J , Gh., 317, 320; 13 B* E., Eq,, 556; 
26B.T.121; 20W,E.351 * 

15. Sanderson v. Geddes (1 Court Sess. Car., 
4th Series, 1198) approved of in Graham v. 
Swan, 7 B. E., App. Gas. (Sc,), 647. 

16. Sandon v. Booper (14 B. J., Ch,, 120; 6 

Beav. 246) explained and commented on in 
Shipard v Mmes, 21 L. B., Oh. D., 469 : 47 
B. T. 604 , 31 W. B. 308. * » ^ 

17. Sandford v, Vaughari (1 Plfill. 39). It 
was further contended, that the repetition, in 
the same words, in the second will, of legacies 
given hy the first will, which, it is probable, 
were not intended to he cumulative gifts, 
pioves an intention to levoke; and Sandford 
V. Vaughan was cited. In that case. Sir John 
Nicholi does say, that the repetition of a 
specific legacy piwed that both papers were 
not intended to operate, and he applies the 
circuiiibianoe to the principle which he had 
previously laid down, viz., that in order to 
establish all the papers, the Court should be 
satisfied that it was the intention of the testa- 

[ tor that all of them shouhl compose Ms will 
But this principle is inconsistent with Leniaae 
y.ffoodbm (3 L. E., Prob., 57> and Mrh'r. 
Birhs {Z4^ B, J., Prob., 90), where it could not 
have been affirmatively the intention of the 
testator that the two papers should be admitted 
to probate, but there was nothing to show an 
intention to revoke certain dispositions of the 
^rherwilh Within this principle, the value of 
m^mford v. Vaughan as an authority seems 
to fall, and it appears to me that it wotild he 
dangerous for the Court to conclude, first, thit 
certain repeated gifts would, according to the 
elootrines of a court of construction, be cumu- 
Mite; second, that the testator could hot' 
have intended cumulative gifts; and tKir/3 
that, therefore, it was the intentio 
■^stator to revoke other gifts w^holi 
naQtediWith therepeaied bequ " ' 

'-iW XT - TtaAKa I© : 
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1* 8andys v. Long (2 Myl. k K. 487) ob- 
sefsTed iipoxi in Snnt Vi Padwic\ 12 Jiir, 
21 . 

2. Samr v. Bilton (7 L. E*, Cb. D., 815 ; 47 
L. J., Ch., 267 ; B8 L. T. 281 ; 26 W. E. 394) 
approved in Mmcliester Bonded Warehouse 
Co, V. Carr, 5 L. E., 0. P. B., 607 ; 49 L. J., 
a P„ 809 ; 43 L. T. 476 ; 29 W. E. 354. 

3. Saner v. Bilton (11 L. B., OK B., 416 ; 
♦48 L. J., Ch., 645 ; 40 L. T. 314 ; 27 W. B. 

472) approved and followed in Mason v. 
Brentlni, 15 L. E., Ch. B., 287 ; 43 L. T. 557 : 
29 W. E. 126. 

4. Sanford v. Irty (3 Barn. & Aid. 654, cited 
in Morse v. Ormonde (Lord^^ 1 Buss. 382 ; 4 
L. J., Ch., 158,) doubted per V.-Gh., in Bgerton 
V. Jones^ 3 Sim. 417. (See Andree v. Ward, 
1 Buss. 260 ; 4 L. J., Ch., 98). 

5. Sargeant, Mosp. (1 Bose 153). The 
observations of Lord Eldon in this case 
explained in Barhworth, Mxp., 2 Be G-. & J. 
194. 


6. Sargent^ Tahiti Cotton Co.^ Me (17 
L. B., Iq., 273 ; 43 L. J., Ch., 425 ; 22 W. B. 
816), commented on and distinguished in 
France v. Clarh, 22 L. B., Ch. B., 830 j 62 
L. J., Ch., 362 ; 48 L. T. 186 ; 31 W. E. 374. 
S. 0. on appeal 26 L. E., Ch. B., 257 ; 53 L. J., 
Oh., 686; 60 L. T. 1 ; 32 W. E. 466. 

7. Saunders v. Jones (7 L. B., Ch. B., 436 ; 
47 L. J., Ch., 440; 37 L. T. 769; 26 W. B. 
226) explained and followed, Per M. B., in 
Benhow v. Low, 60 L. J., Ch., 37 ; 16 L. E., 
Ch. B , 93 ; 44 L. T. 119 ; 29 W. B. 265. 
Affirming 28 W. E. 435. 

8. Saunders v. Smith (7 L. J., N. S., Ch., 
227 ; 3 Myl. k C. 711) commented on in Sweet 
V. Shaw, 8 L. J., N. S., Ch.. 216 ; 3 Jur. 217. 

9. Say, Bxp, (1 Bea. k Ch. 32), overruled in 
Williams, Bxp., Sail, Me, 1 Bea. & Oh. 489 ; 
Mont. 514. 

10. Scales v. Maude (6 Be G. M. & G. 51 ; 
1 Jur., N. S., 1147; 26 L. J., Ch., 433). 
The dictum attributed to Lord Oranwoith in 
this case, that a mere declaration of trust in 
favour of a volunteer is invalid, corrected. 
The dictum, said his Lordship, attributed to 
me in Scales v. Maude, probably had reference 
to the special circumstances of that case, and 
is clearly wrong as a general statement of the 
law. I have no reason to doubt that the case 
is correctly reported, and I think the decision 
itself is perfectly right; but I am glad to 
have this opportunity of repudiating the 
dictum in question, for there is no doubt that 
there may be a valid declaration of trust in 
favour of a volunteer. Per Cranwoith, 0., in 
Joms V. Loch, 11 Jur., H. S., 913 ; 14 W. B. 
149 ; 1 L. B., Oh., 26; 36 L. J.. Oh., 117; 13 

L. T., S., 614. 

11. Scarborough v. Borman (4 Myl. k 0. 
377 ; 9 L. J., H. S., Ch., 48 ; 4 Jxrr. 38. Affirming 
1 Beav. 34 ; 8 L. J., H. S., Ch,, 22) approved of 
in MmseM v, BicUon, 2 Br. k War. 133; 1 
Con, k L. 284 ; 4 Ir. Eq. B. 339. 

12. ^homb&rg, Mxp, (10 L. B., Oh., 172 ; 31 

li. T. 666 ; 23 W. B. 204), approved and followed 
in M^0eofgc, Fxp., Siemns, Me, 20 L, E., Oh. B,, 
697 ; 51 L. J., Oh., 900 ; 47 L. T. 213 ; 30 W* B. 
817. 

13. Scott Amfp (5 H. L. Ca. 811 ; 2 Jur., 

M, S., 816). There were dicta in this case, no 
Aehhl which it was not possible to reconcile 
fWftf Wh other; hut the general principle 

TOE 







iL'ii 




laid down was, that it was illegal, by any 
agreement between the parties, to withdraw 
the decision of the question at issue from the 
determination of the ordinary tribunals of the 
country; but if A. agreed with B. that, in the 
event of his doing or omitting to do a particular 
act, A. would pay, not a particular sum of money 
for damage, but such an amount as an arbi- 
trator to be appointed should agree upon, 
that was lawful, and was not a withdrawing ; 
and he, the Vice-Chancellor, did not find that 
either Lord Cranworth or Lord Campbell, 
who agreed with him, or the common-law 
judges who assisted the House of Lords, put 
it on the footing of a negative clause ; and it 
was therefore not necessary to consider whether 
a negative clause was on the same footing as 
an agreement for arbitration, or an agreement 
between the parties. Sorton v. Sayer (4 H. 
k H. 643 ; 6 Jur., N. S., 989) was not incon- 
sistent with Scott V. Arery ; and ‘the Court of 
Exchequer was of opinion that if there was an 
arbitration clause, and, superadded upon that, 
a negative clause that neither party should 
bring an action before the arbitrator had 
made his award, that was an illegal with- 
drawing of the decision of this question. Per 
Stuart, V.-Ch., in Lee v. JPage, 7 Jur., H. S., 
768, 769. 

14. Scott V. Beecher (5 Madd. 96) followed 
in Bwainson v. Smainson, 6 Be G, M. k G. 648. 

15. Scott V. MsHU (14 Yes. 438) as to the 
right of heir of a consignee of a West Indian 
estate on the corpus of the estate. The report 
of this case seems to be very imperfect, and 
it is not easy to collect from it with accuiacy 
the principles which were laid down by the 
great judge (Eldon) who decided it. Per 
Lord Bingsdown, P. 0., in Fraser v. Burgess, 
13 Moo. F. 0. 314, 347; 6 Jur., H. S., 327, 
828. 
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16. Scott V. Scholey (8 Bast 467) observed 
upon in Gore v. Bowser, 1 Jur,, B. S., 392; 24 
L. J„ Ch., 316; 3 Sm. k G. 1. Affirmed 24 
L. J., Oh., 440, 

17. Scurfield v. Smes (3 Bro. C. C. 90), an 
authority entitled to great respect, is decidedly 
in his (the appellant’s) favour. There the 
testator bequeathed 6002. to A. for life, and 
after her decease to her two children, share 
and share alike ; hut if either of them shotild 
die before the decease of their mother, the 
whole to the survivor. Both died in the 
mother’s lifetime, and it was held that the 
whole sum of 600l belonged to the representa- 
tives of the survivor. This was the solemn 
decision of a very able judge, Lord Alvanley, 
when Master of the Bolls. For the assertion 
that this case has been overruled there seems 
to me to be no foundation ; on the contrary, 
it appears to have been followed in several 
subsequent cases, cited by the appellants 
counsel. Pei Campbell, C., in WMte v. Mahm*, 
6 Jur., H. a, 691, 692; 29 L. J., Oh., mi, 579; 
2 Be G. F* k J. 66. 

For the reasons which I have given, 1 m 
not think the case of BewfieU v. Mmtm, m 
suggested by the late Mr. Jarman (s4e 1 
Jarman^ Wills, W, 2nd e*f t.), at mdance 
with the other aumorities tc wMch m has 
referred. Per Turner, L. X M* 

18. Sea omd Miter Marim Xnswame Co,, 

Me (2 ti. B., mm, n if. k, 7n; I A; 

L. J., dh.,820), not followed hy Malins,Y.-Oh. : 
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in SoM4m*so>tiB Patents Association^ Me^ 12 L. B., 
Iq,, 188; m L. I., Ok, 519 ; 19 W, it, 968. 

1, Sea Mre lAfe Imumnea Society^ Me (5 
Be a M. & a 465 ; 24 L. J., Oh., 705), 
judgment of Lords Justices reversed, but on 
grounds not raised before them. S, 0. non* 
mnest t. IfiohoUSi 6 H. L. Ca. 401; 3 Jnr., 
K S., 919. 

2, Seale v. Marter (2 B. & P. 485) followed 
in Clifford v. Moe, 6 L, E., App. Oas,, 447 ; 43 
L. T. 322 ; 28 W. E. 683. 

3, Seanian v. Wood (22 Eeav. 591), There 
the testator gave the property “unto, between, 
and among such child or children of my said 
son as being a son or sons shall attain the age 
of twenty-one years, or being a daughter or 
daughters, shall attain that age or be married, 
whichever shall first happen,” I may say that 
this case is identical with the ^present case. I 
do not think it is possible to distinguish the 
two oases, and therefore, if I am bound by 
this case, I must hold this limitation to be 
void. In Seaman v. Wood, the words are also, 

“ But so that the child or children collectively 
of any deceased son of my said son shall take 
only the share which such son would have 
taken if living,** Now, the judgment of the 
Master of the Bolls is very short, and appears 
te have been given at the end of the argument. 
It is in these few words : “ My opinion is that 
this gift is void for remoteness. I concur in 
the argument that this is a question of con- 
struction upon the meaning of the words of 
the gift. But the way I look at it is this : If 
a man gives an ebtato or a sum of money to all 
the children of A. and all the grandchildren of 
B., to be divided among them in equal shares 
and proportions, and both A. and B. survive 
the testator, I have very little doubt that such 
a gift would be void for remoteness.” I ha\e 
not a shadow of doubt that it would be void 
for remoteness, because there it is a class- 
children of A. and grandchildren of B.— ail 
thrown together to take per capita. Then, 
the Master of the Eolls pxits this question: 
“Would the case be varied if the children 
were to take one-half of what the grand- 
Cl^rea were to take ? ** That is not exactly 

I see in Jarman they interpret the 
qu^tiott he puts in this way: “Would the 
case be diiferent if the children of A. were to 
take one-half, and the grandchildren of B. the 
other half ? ** In my opinion it would totally 
vary it, becaiise if you give one moiety of the 
property to the children of A. at twenty-one, 
that is a valid limitation ; but if the gift is to 
the grandchildren of A. at twenty-one, it is 
intalid. Therefore such a gift would he 
m to one moiety good, and as to the other 
moiety bad. On looking at Mr. Jannan’s 
book (yot 2, p. 245, 3rd ed,), 1 see that the 
editors answer the question just as I had 
answered it in my own mind; namely, that 
, ; ^ undoubtedly, the limitation of one moiety 
V . would be good and the limitation of the other 
? would be bad,^ The Master of the Bolls came ! 
, ‘ ^ to the conclusion that the limitation was void i 
f ; for remoteness. With great respect, I come I 
to an entirely opposite conclusion, and I j 
ery principle of justice required that 
d have held that the felkks wnc I 


children who attained twenty-one were good 
and to the subsequent class void, because Ijie 
gift to one class was good and the gift to the 
other bad. I may also state that there are 
observations upon’ the judgment of the Master 
of the Eolls in the case of v. Boddingtony 

at pp. 246 and 249 of the 1st vol. of Jarman, 
with which observations I generally concui. 
Ber Malins, T.-Oh., in Moseley's Trusts, Me, 24 
L. T., N. S., 260, 261 ; 11 L.’ R., Eq., 499: 40 • 
L. J., Ch., 275 ; 19 W. R. 431. 

4. Searhy v. Tottenham Mallway (5 Xi. R, 
Eq,, 409). “ Cannot agree with thiSl decision.” 
Per James, L. J., in Morton v. London Morth- 
Western Railway, 13 Ij. R., Ch. 3)., 271. n. 3 : 

41 L. T. 429 ; 28 W. R. 173. 

6. Searlev. Law (15 Sim. 95) irreconcilable 
with the cases of Ward v. Audlmid, 16 M. & W, 
862, and Oulton v. Atldns, 18 G. B, 249, See 
Parnell v. Ilwgston, 2 Jur., H. B., 854. 

6. Seers v. Bind (1 Yes. J. 294) commented 
: on and doubted in Aslihurnham v. Thompson, 13 
: Yes. 404. 

I 7. Seccomhe v. Edwards (28 Beav. 440) 
followed in Barker v. Young, 10 Jur., N. S., 
163; 33 L. X, Ch, 279; 12 W. R, 669: 33 
Beav. 353; 3 N, B. 350. 

8. Begraw v. Mrwan (Beat. 157) disting- 
uished in LysaghtY. Brash, 11 L. E.,lr., 142. 

9. Seidler, Exyh (12 Sim. 106). The case 
of Seidler, Exp., was one of questionable 
authority, as it was not to be found in the 
Begistrar’s Book. This question had been 
considered by the Master of the Bolls in 
Murrow v. IHlson (12 Beav. 497), where it 
was decided that filing affidavits wonld not 
in general waive the right to security for 
costs, and under the circumstances that judg- 
ment must be taken to establish the balance 
of authority. It was important that such 
matters should be decided, and on the authority 
of that case he should hold that the respon- 
dents were entitled to security for costs, and 
on the authority of Latta, Exp., Royal Bank 
of Australia, Me (3 Be G 8z Sm. 186 ; 19 L. J , 

N. B., Ch., 387 ; 14 Jur. 908), the only case to 
be found upon the subject, he should hold that 
the amount of such secuiity must be 100^. Per 
Wickens, Y.-Ch., in Bo7ne Assurance Associa- 
tion, Re (19 W. E. 947 ; 12 L. E., Eq., 112; 

25 L. T. 199). 

10. Selhj Y. Pomfrei (3 Be G. F, k J. 595 ; 

1 John. & H. 336; 4 L. T. 314; 9 W. B, 398, 
683) observed upon in Oummins v. Eletcher, 14 
L. B., Ch. B., 699 ; 49 L. J., Ch., 563 ; 42 L. T. 
859;28 W.B.772. 

11. Select Oases in Chancery not a work of 
much authority. 5 Yes. 598. n. (92). 

12. Belkrig v. Bwms (2 Bow 230 ; 2 Bose 
97) followed in Banco de Portugal v. WdddaU, 

6 L. B., App. Gas., 161 49 L. J., Bte, 33 j 42 
L, T. 698; 28 W. E. 477, 

13. Sellers, Exp. (2 Be G, k J. 218). 
course laid down in this case is inapplicable 
to the altered state of thelaw* Bemkem^ EX0k 
# Re, 10 L. T., N, S., 721. <^oulbum, (fU. , 

14. Sellers v* Dawson (2 Dick. 739). Where 
an order to dismiss a bill for want of prose-' ' 
cution, obtained against a bankrupt nlaintiff 
was treated by Lord Thurlow, 0., as s 

' VvTJ-f IT, n nti ,lr . 
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h BahiOod v. MlUmay (3 Yes. 306) ex- 
pteined, aud the eiSeot of the decree therein 
stated in Ll%yw% v, Zmgren, 9 Boav. 358 ; 15 
Jj, N. S., Oh., 428 ; 10 Jnr. 674. 

Selwmd v. 3£iMmay (3 Yes. 306) is not 
overruled by the cases of Miller v. Travers, 
S Bing* 244, and Doe d. JSmoeks v, Miscoch, 
5M. &W. 363. Ik 

2. Semll, Ux^, (13 L. B., Oh. D., 266 : 49 
L. J., Bky., 15; 28 W. R. 286), explained in 
Jacohso7i, Mxjp,, Fmcoffs, Be, 22 L. R., Ch. D., 
312; 62 L. J., Oh., 661; 48 L. T. 197; 31 
W. R. 554? 

3. V. Hodden (1 Be G. & Sm. 126) 
overruled. Mlmta v. Vinent, 3 Macn. & 0. 
246; 20 L. J., H, S., Oh., 474; 15 Jur. 277. 

4. BhadhoH v. Thornton (17 Sim. 49; 18 
B, J Oh., 392 ; more fully repoited in 13 Jur. 
597),^ disapproved of. This case raises a 
question as to the authority of Shadholt v, 
Thomten, I must confess that I think that 
case went too far. All the other authorities, 
including Myers v. FeHgal (2 Be G. M. & 0. 
599 ; 22 B. J,, Oh., 431, reversing 18 L. J., Oh., 
185), fall short of that decision. BhadhoU v. 
Thornton goes a long way ; it lays down that 
the property in such a case as the one before 
me must be converted. I cannot say that I 
distinguish that case from this; but I am 
compelled to go straight against that authority. 
The rule appears to be this, that if property is 
given to one individual with absolute control 
over it, then no case of conversion arises, and 
the property must be taken to be of the quality 
in which he took it, but where, on the other 
hand, property is given to one with a direction 
that it is to be sold, and the proceeds divided 
between himself and seveial other persons, 
there, inasmuch as the individual legatee had 
no control over the property, and he must sell 
it in order to divide the proceeds, the pioperty 
must be deemed to be converted. The case is 


analogous to those in which the questions of 
conversion have arisen between the heir-at-law 


and next of kin of a testator, as Wheldale v. 
FaHridge (8 Yes. 227, 255). Per Wood, 
Y.-Oh., in Lucas v. Jems, 36 L. J , Oh,, 602, 
604 ; 4 B. R., Eq., 73 ; 15 W. E. 738. 

6. Shaftods (MaHty (3 B. R., App. Gas., 
872) approved in BiiMo7h Coldfield Grammar 
Behool, Be, 7 B. R., App. Gas., 91 ; 51 B. J., 
P. G„ 8 ; 45 B. T. 631 ; 30 W. B. 341. 

6. Bhailer v. Grows (6 Hare 162. See 
reports of same case 11 Jur. 485, and 16 B. J., 
Oh., 367) questioned. The present case 
wpears most strongly to resemble AtMmon v. 
JBarttvm (28 Beav. M9), the word ** surviving” 
a|)plying to the whole class. The period of 
distribution is the death of the surviving 
tehant for life, and in order to take, they 
must survive the period of distribution^ and 
they take ^er capita, and not fer stwpes» 
This decision Is consistent with Bhailer v. 
'GroveSi although not with the reasons for the 
decree given in the Judgment in Mr. Hare’s 
reports- ^ probably the words in that case were 
^*or the» issue/* and not ‘^and their issue/’ 
whlqh wOuJd expMn the inconsistency* Per 
mrnilly, M. R., m, 11 Jur., % a, 735; 
1JW.R,1013/ 

7* t^Ada^s (32 Beav, 213). There 

is nb doubt thalJ lyou c^ot gain prioi^^y by 
‘ the legal estate tom a tosteO who 



Ltea breach of trust ih transferring it to 



you ; but Skar^leg v. Adams seems to go beyond 
that, for Bord Bomilly says, •* If the owner in 
fee simple, having the legal estate, creates an 
equitable charge in favour of A., and after- 
wards a second equitable charge in favour of 
B., and then a third equitable charge in favour 
of 0,, I apprehend that he cannot alter these 
equities by transferring the legal estate to any 
one of them, and the fact of the transfer of 
the legal estate to 0,, the owner of the third 
equitable charge, would not ajfect the rights 
of the first or second.” , , * I wish to state so 
distinctly, because I am not quite sure that, 
without further authority, I should go quite 
so far as my predecessor did in the case of 
the illustiation he gave in Sharpies v. Adams* 
Per Jessel, M. E., in MamfieU v. Bmton, 17 
B. B., Eq, 15, 17, 19; 43 B. J., Ch„ 46; 29 
B.T. 571; 22 W. R. 148. 

8. Bhattocn v. Shattoeh (2 B. R., Eq., 182 ; 
14 L. T., H. S.. 452). It is true, that in Shattoeh 
V. Shattoeh, the Master of the Rolls (Bord 
Bomilly) expiessly overruled the Judgment of 
the Lord Justice Turner in Johnso7i v. Ga^Uagher 
(3 Be G F. & J, 513), and held, that even a 
promissory note given by a married woman 
living separate and apart from her husband, 
and having property settled to her separate 
use for life, with a power to appoint it by will, 
was not a debt payable out of the property so 
appointed. In that Judgment he bases his 
dissent from the Bord Justice Turner on the 
ground that the authorities cited by the latter 
do^ not warrant his conclusion. Their lord- 
ships are not able to concur in that view of 
the authorities, and have arrived at the con- 
clusion that Bord Justice Turner’s Judgment 
is expressed with his usual accuracy. Per 
James, B* J., in delivering the reserved Judg- 
ment of the Judicial Committee of the Privy 
Council in LoTtdon Chartered Bank of Australia 
V. Lemprim, 9 Moo. P. C., H. S., 426, 466 i 
4 B. B , P. C , 672 ; 29 L. T., N. S., 186. 

9. Shaw, Be, Topham v. Burgoym (49 B. J., 
Ch., 213 ; 41 L T, 670), not followed in Wallace 
V. Greenwood, 16 L. B., Ch. B., 362; 60 B, J., 
Oh., 289; 43 L. T., 720. 

10. Bhaiv V. Borrer (1 Keen 557) approved 
of in Ball v. Harris, 8 Sim. 486 ; 4 Myl & 0. 
264 ; 8 L. J., K. S., Ch., 114 ; 1 Jur. 706 ; 3 Jur. 
140. 

11. Shaw V. Heale (20 Beav 666; 1 Jur., 
N. S., 157 ; 24 B. J,, Ch., 563) ; the decision in 
this case, as to the effect of omitting to re- 
register within five years, in substance over<^ 
ruled. Beavan v. Oxford {Bari), 6 Be G* 
M. & G. 492 ; X Jur., H. S., X121 ; Shaw v. HmU 
was itself reversed on appeal to the House of 
Lords, 6 H, B. Ca. 581 ; 4 Jur., N, 695; 27 
L. *J., Oh., 444. 

12. Sham V. Bhodes (1 Myl, k Or. 135) ahd 
S* 0, on appeal mb mm* Beans v. JSeB{er (5 
01. & F. 114), observed upon in Barrimgtm \ 
JMdell 2 Be G. M* k G. 480; 17 Jut ^€1; ““ 
B. J., Ch«^ 1* 

IZ* Shawls Trusts, Me (X2 R*, 

explained a»d distinguished ip 

Waris^, 11 B. B.* Xx.> 85. 

14. Shee r Mgie (13 Yes* 404)^ 

Gmnt i» 1807, t 

an fnmuiiif may T^glren^lfelr^' 

it short. The } ■ 
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’S62, xvben I fully and carefully considered it, 
and deliberately came to the conclusion that 
I could not follow it. The reasons for my 
decision are |>03*fectly conclusive to my mind 
now, as they were then. Per Maiins, Y.-Ch., 
in Maltm v. May, 24 W. E. 754, 755. 

1. Sheffield v! JCennett (27 Beav. 207 ; 4 Be 
O'* & J. 593). To my mind that is abont one 
of the most unsatisfactory cases I have ever 
met with, because, as reported, it is a case in 
which the decision stands without any reasons 
whatever being given, when strong reasons 
were manifestly required to support it. Per 
Maiins, Y..Ch., in JBryden v. IHUett 7 L. K., 
Bq., 472, 477. 

2. W^effield v. Orrery (3 Atk. 282) de- 
termined on its own special circumstances. 
Per Wood, Y.-Oh., in Browne v. Mammond, 
Johns. 210, 213. 

3. &ml, Mxp,, Zonergan, Me (4 L. E., 
Oh. B., 789 5 36 L. T. 270), approved in Bmjhj, 
Mxjg., Mart, Me, 43 L. T. 181 ; 15 L. E.,Ch. B., 
223. 

4* Sheldon v. Wildmaw (2 Ch. Ca. 26; 
Freem. 156) followed in Meath v. MefuleiL 1 
Ch.Ca.21; 3 Ch. Eep, 8. 

5. Shelley's case (1 Co. Eep. 88). The rule in 

Shelley’s case mrrst always he regarded as a 
guiding principle of the law of real property. 
The oases to which this rule (which is a rule 
of law and not of construction) is applicable 
are well defined by along course of authorita- 
tive decisions. Per Stuart, Y.-Ch., in JParher 
V. Clark, B Sm. Sc Q. 161, 165; 1 Jur, H. S., 
605 ; 3 W. B, 471. Affirmed 2 Jur., H. S., 335 : 
6 Be a M. & G. 104. ’ 

6. Shelley's case. In the application of the 
rule in this case there is no distinction between 
a will and a deed, imte and Mhidle, Me, 47 
L. J., Ch., 85; 37 L. T., F. S., 574 ; 26 W E. 
124; 7 L. B., Ch. B„ 201 

7. Shelley's ease, SenihUi the xnle in this 
case applies only where the remainder is 
created by the same instrument which creates 
the particular estate. Coape v. Arnold, 4 Be 
a. M. & a 574 ; 1 Jur., H. S., 313 ; 24 L. J., Ch., 
p; 3 W. E. X87. Affirming 2 W. B. 482; 18 
Jur. 506. 

8. Shepherd v. Beane (2 L. E., Ch. B., 223 : 
24 W* B, 363) not followed. With regard to this 
case, I do not think the Yice-Chancellor (Hall) 
intended to lay down that a counter-claim is 
the right form of such a pleading as between 
^^“defendants. He does not, in fact, use the 
word in his decision, and it seems to me 
therefore, ^ that the head-note of the case is 
incorrect in so laying it down. However, it 
stands as a reported decision in your favour, 
Mr, Heath, and, therefoie, I shall not make 
you the costs of the application. Per 
Jessel, M. B., m Mimess v. Booth, 4 B. E., 
CL B., 586, 587; 46 L. J., Ch., 112 ; 25 W. E. 

Mi M 

9* Shepherd v. Marrison (5 B. E, H B 
116; 24 B. T., H. 8., 857; 40 B. J., Q* K 
J 148.; 20 W. E. 1). We think that there 
’■ ^ very great ground for saying that the 
' lai^age and rcasoniuffs of .ill 
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■ ' leasoninga of all the learned 

•’ r •''* ^ tbw Hoase in the case of 

; would apply to IhiB case? 

.( tha|j &om the cp^se of dealing between tiie 
there wh^d ;be implied that wha* 

. 'Wd^ci£n<jt-,;accoidMig'to metcahfile -courtesy; 


I send yon the remittances on the faith that 
you will accept the draughts.” That wouldi 
no doubt, appear to be inconsistent with the- 
decision of Giifard, Y.-Ch., in Trimmmgkam v« 
Maud, 7 B. E., Eq., 291 ; 19 B, T., N. S., 654. 
But it is to he observed that that decision was 
pronounced some years before the case in the 
House of Bords, and further that, as a matter 
of fact, the Yice-Chanceilor came to the 
I conclusion that there was only one general 
account, and that the remittances were made 
‘ on that general account. It is not necessary 
for any present purpose critically t(f examine 
that decision, but we are not suie that we can 
reconcile the premises and the conclusion in 
the judgment. Per James, B. J,, in Oonm, 
Exp., Tglesias, Re, 32 B. T., H. S., 677, 680, 
681; 10 L. E., Ch., 639; 23 W. E. 780; 45 
B. J., Bky., 54. 

10. Sherley v. Fagq (1 Ch. Ca. 68, cited 1 
Yern. 52). “ A decision of Bord Hottingham’s 
is leported in 1 Ch. Ca. without the circum- 
stances which are mentioned in the narrative 
of the case in Yernon, of the actual fraud 
which appears to have existed, and according^ 
to which the case is an authority to its Ml 
extent, that even a fraudulent act on the part 
of a purchaser without notice woxdd be sup- 
ported in order to maintain his title. Yemen, 
in narrating the case, states, that Sir John 
Eagg, on walking into a room and seeing some 
deeds which he thought of value, possessed 
himself of ^ them, evidently without any 
authority ; in fact, stole them ; and was, 
nevertheless, supported in the possession of 
those deeds. That fact does not appear as 
the case is narrated in the more full report in 

Ch. Ca , and I should apprehend it is suffi- 
ciently clear that a case to such an extent as 
that would never be upheld.” Per Wood, 
Y.-Ch., in Carter v. Carter, 4 Jur., H. S., 65. 
66;27L. J.,Ch., 74, 81. 

11. Sherman v. Ahell (2 Yein. 64; 2 Eq 
Cas Ab. ^07, pL 2) not adopted by Eomiliy* 
M. E., in Wehh v. England, 7 Jur., N. S., 153*. 

12. Sherwin v. Shahpear (5 Be G. M. Sc G. 

517). The principle of this case applies as* 
well to an actual defect of title as to imper- 
fections in the abstracts delivered. Palmerston 
{Lord) v. Turner, 4 H. E. 46 ; 33 Beav. 524 - 
10 Jur , N. 8., 677 ; 33 L. J., Ch., 457 ; 12 W. pi 
816; lOB.T..N.i364. * 

13. Sherwood v. Smith (6 Yes. 354), said bv 
Eegistrar not to have been acted on. Bmid 
Exp., 2 Myl & K. 440. 

14. SJnpperdson v. Towe>r (8 Jur, 485) (Ap- 
portionment) was decided as long ago as 1844 
and no attempt has been made to shake or 
question it. We must, therefore, take it to 
he the curm euriee, and also the settled 
understanding of conveyancers, that the 
Apportionment Act did apply to cases of this 
kind. The new Act of the 33 & 34 Yict., c. 35 
extended the principle of the Act of 4 & 5 
Y- ill. 4, c. 22, in the same direction, so as to 
make it applicable to every form of reservation 
of income, which was in all cases to he treated 
as if It were interest aceming de die m diem, 
so that there might be no more questions on . 
this subject. Per James, B. J., in Chme v„ 

437, 438; 41 L. J,j Ck,, 
386 ; 26.L; 01,489 ; 20 W. E. 477. . . 

15. ShUlOCBs 004(0 
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you like, but sbed no drop of blood. Per 
•Bacon, V.-Cb., in Parke. Pwp,, Potter i- Ferrir/e, 
Me, 43 L. J., Bky., 139, 140. 

1. Skeene v. Pepper (at the Rolls 3rd July, 
1804, and see 10 Ves, 356. n.), not followed in 
Alell V. 8creeeli, 10 Yes. 355. 

2. BiUey, Me (5 L. R., Cb. D , 494 ; 46 L. J., 
Oh., 887 ; 37 L. T. 180), distinguished in 
JVeht^r’s estate, MOf WHyen v. Mcllo, 23 
L. R , Oh. B., 737 ; 52 L. J., Cb , 767 ; 49 L. T. 
585. 

3. Side^otha^n, Fxp. (1 Mont. & A. 655 , and 

2 id. 146) overruled in Cutts, Fsep., Goren, Me, 

3 id. 649 ; 3 Bea. 242. 

4. Sidney v. Wilmer (4 Be G. J. & S. 84; 9 
L. T., H. S., 18 ; 25 Beav. 260 ; reversed on 
appeal, 10 Jur., K. S , 217 ; 9 L. T., N. S., 737). 
In another case referred to, a case decided 
by one of the same judges who decided 
PCodgmi v. Beetiw {Marl) (1 Hem. k M. 376, 
391 ; 9 L. T., N. S,, 18 ; 34 L. J., Cb , 489), 
in the House of Lords, 1 mean S}d 7 mj v. 
Wilmer, a direct and contrary decision vas 
arrived at, the Court in that case being 
influenced to some extent, no doubt, by 
the construction that was put upon the 
will, and a great deal more by the general 
principle found in the judgment. And if 
there was no such case as Hodgson v. Mective 
(Marl), I do not hesitate to .say that I would 
rather adopt the decision in Sidney v. Wilmer, 
than the principle of the decision in Hodgsofi 
v. Meotive {Earl). But I am bound by Hodg^ 
son V. Mective {Earl), and ba^e no alterna- 
tive. The law is plainly decided, and I must 
obey the law, and should be outraging and 
acting contraiy to the de(ision in Hodgson 
v. Mective {Earl), if I yielded to the strong 
temptation which I feel, and to the stiong 
solicitations which have been presented to 
me, not to leave the income of this property 
any longer in suspense, to wait for an event 
•which may never happen, and in all probability 
never will happen, and not to hand over the 
income of the property in the meantime to 
the person whom the law has designated as 
being entitled to that intermediate enjo} ment, 
if the testator has not taken it away fiom him. 
If he has given it to nobody else, he has not 
taken it away from him. In my opinion the 
hteir at law and the next of kin are, therefore, 
•entitled to the intermediate proceeds of this 
•estate, real and personal until it shall he 
ascertained whether the contingency, which in 
any event will put the plaintiff in possession, 
has happened, Ber Bacon, Y.-Ch,, in Wade- 
Gmp V. Handley, 34 L. T. 233, 236 ; 1 L, E., 
Oh, B., 663, 663 ; 46 L. J., Ch., 467. 

It is utterly impossible to say that the j 
•case before Lord Westbury {Sidney v. Wtlmer), \ 
which is so entirely different feom all the ; 
•other cases, would justify us in departing ' 
the rule which was so well settled long 
before Hodgson v. Meetw6{Earl), and so clearly 
established by that case as to the title of 
4*he heir at law and next of kin re^ectively. 

I ithink the Yice-Chancellor conld not m 
•otherwise than follow that decision. Per 
James, B, J, S. 0. on appeal, 36 L. 1. 85, 86 ; 

3 L. Ch. B., 374, 376 ; 46 L. J., Oh., 712. 

6. Bhoo? V. Metl (1 8im. & 8. 301) explained 
and commented on in Parker, Me, Mmtkmn. 
y. BTifeow, 16 L. R., Oh. B., 628 ; 49 L. J., Oh., 
^87; 43 L. T. 115; 28 W. B. 823. 


6. Sileoeh v. Farmer (46 L. T. 404) e 
plained and commented on in Dyke, Exp, 
Horrish, Me, 22 L. R., Ch. B., 410; 62 L, J., 
Ch., 670 ; 48 L. T. 303 ; 31 W. R. 278. 

7. Silver v. Barnes (6 Bing. N. 0. 180) 
followed in Burhidge v. Cotton, 6 Be G, &: Sm. 
17; 21 L, J., Ch., 201; 16 Jur, 1070. 

8. Silvester v. Jarman (10 Price 78) dis- 
tinguished in FieUs Mtn'tgage, Me, 9 Hare 414 ; 

16 Jur. 1004; 21 L. J„ Ch, 175. 

9. Smmons v. Bolland “ has not been 
overruled by Bean v. Allen, 20 Beav. 1.” Per 
Stuait, Y.-Ch., in Bebney v. Eekett, 4 Jur., 
N. 8., 805, 807. 

10. Simmons v. Bolland (3 Meriv, 647). 

In this case Sir W. Grant says, that the 
decree of the Court is no prohibition to the 
executor ; but Mr. Beavan has given, in a note 
to Bean v Allen, 20 Beav. 1, what I think is 
the proper answer to that : “ It appears from 
the ar^ment in Simmons v. Bolla^id, that 
that suit was not for the general administration 
of the estate; and this circumstance might, 
therefore, justify the observations of Sir W. 
Grant, that the decree would not protect the 
executors.” How. this must be guarded 
against in my observations. I do not mean to 
say that wheie an executor is simply ordered 
to pay a sum of money, it will protect him 
from creditors; but where, in a suit for the 
administration of assets, the Court orders him 
to pay money, that is a perfect security to 
him. Unless that were so, it would paralyse 
the functions of this court.” Per Komilly, 
M. R., in Waller v. Barrett, 4 Jur., H. 8., 128, 
129. 

11. Simpson v. Chapman (4 Be G. M. & G. 
164). The plaintiffs seek to make the 
executor pay to them ail the profits which 
ha\ e been made by him through this breach 
of trust.^ But the executor, on the authority 
of a decision of the Lords Justices, in the case 
of Simpson v. Chapman, insists that no inquiry 
can be diiected on this subject in the absence 
of the persons whom he assumed as partneis 
in the business in which he employed the 
assets.^ This proposition, supported by such 
authority, embairassed me so much that I 
have taken time to consider the decision of 
the Lords Justices and the other authorities. 

It appeals that no authoiity was quoted in 
the arguments before the Lords Justices, and 
no authority is referred to, in their Lordships* 
judgment, on this point. And the Yice- 
Chancellor cites Frcemmi v. Fahdie, 3 Meriv, 
43, 45; Bocker v. Soames, 2 Myl. & K. 666, 
673; and Palmer v. Mitchell, 2 Myl. & K, 672. 
n, ; and concludes thus : “If these authorities 
had been cited to the Lords Justices, it seems 
not probable that they would have overruled 
them, without stating clear and satisfactory 
grounds.” Per Stuart, Y.-Oh., in Macdonald 
V. Bichardson, 1 Giff. 81, 87, 88 ; 5 Jtir„H.S., 9. 

12. Simpson v. Bowden {Lord) (1 Keen 683 ; 

3 Myl. & Cr. 9). The doctrine laid down Sn 
this case does not apply where, the bond being 
lost, the objection would not at law appeat bn 
the face of it. WUliwm v. HUghi, 6 Bee,v. 

* 13 . Simpson Tt, Pml (2 34 ). 

tainly* in Sknpsgn v. JPanl, Lord J^otthington^ 
does seem to hold that, as a general prop|3|fr ^ 
tion, the exercise of a prlmai^ poyrer4w|^ “ 
partial bxtent does preclude .any 
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IS. &mUh V. Andenon (dictum of Brett. 

5 W. B. 21) not followed In 
rad^m TM £m and C^UMm Am/tmee 
Ameiatim, Be, 20'BvfB;, Oti. IX, 1^8 i 61 

■ feiM S Mh ® m: 30 mi, 326. 

(15 ji. e., c^d 347 . 


L* X, Ch., 766; 38 h. T. 200; 23 W. B. 
«*Beport inaccnrate.” Mmh^ v* JPfeair® 
L. K., Ch. 646; 41 B. B. 673, 

27. V, Zmmm (X Hcm. & M, 

9 Jto. N. 1140; 8 X,. t, £ a. 7^ 
me that a bill for an account will not 
the ^tjOf an ^ agent against his prin 
except in cases of: mutual accounts, or 
complication, does not extend to a case -'? 


the secondary power. But Lord 8t. Leonards 
has expressed bis opinion very strongly that 
the view of Lord Horthington is wrong (see 
Bugden on Bowers, voL 2, pp, 218, 236, 6th 
edit.); and I think I am justified in adopting 
the view of Lord St, Leonards, that the partial 
exeontion of a primary power does not exclude 
the exercise of a secondary power. Per 
Kindersley, Y.-Oh., in MapMon v. MapUton, 
4 Brew. 616, 619. 

^ 1. Sitwell V. Bar%md (6 Yes. 639) con- 
sidered in Maopherm^i v. Maephenm, 16 Jur 
847. 

2. Sivell V. Ahraham (8 Beav, 598) followed 
in Hemet v. Zvmd, 12 Beav. 479. 

3. Swell V. AhTa)ic(m (8 Beav. 598) appears 
to have been misunderstood. All that was 
there described, was that a plaintiff might 
apply to the Court to stay proceedings, and 
order the defendant to pay the costs of the 
suit, and that if the defendant made no ob- 
jection, the suit might be disposed of in that 
manner. Per Turner, L. J., in Wilde v, WiUe, 
10 W. B. 603. 

4. SMdmora v. Bell (2d Inst. 660), the 
second resolution in this case, to the effect 
that such houses as were never letton to farm, 
but inhabited by the owner, are a cmis emmus, 
and shall pay no tithes by force of the decree, 
is not now law. Wvim v. Gochmne, 4 Be G-. 
M. k 0. 818 ; 1 Jur., N. S., 809 ; 26 L. J., Ch., 
663; aw. B. 254. 

6. Sldnner, Buep. (Mont. & Bli. 417 ; 3 Bea. 
k Ch. 332; 3 L. J., H. S., Bky., 72), corrected 
in Collier, Biejp., 2 Mont. & A. 30 : 4 Bea. k 
Ch. 620. 

6. Binder, Feoks (9 Sim. 386; 8 L. J., K S., 
Ch., 41 ; 2 Jur. 981) followed in Bonner, Be, 
Tucker r, Good, 19 L. B., Ch. B., 201 ; 51 L. J., 
Ch., 88 ; 46 L. T. 470 ; 30 W. E. 68. 

7. Sli^o (Zord) v. QMaUey (PL & K. 300) 
disapproved of In Allott v. Straiten, 3 J. & L. 
603 ; 9Ir. Iq. E. 2,33. 

$. Blmne v. Cadogan (Sugd, on Yendors, 
9th edit., No. 26) commented on in 
v. Beatson, 12 Sim. 281. 

t. Bkdwg V. Heywm'd (2 H. BL 604). “I 
cannot understand this case.” Per Bramwell, 
L. J., in Falk, Mxp.^ FUU, Be, 14 L. B., Oh. B., 
446; 42 L, T. 780; 28 W. B, 7S6. Affirmed 
md, nm, Kemp v. Falk, 7 L B., App. Cas., 673 : 
62 L. J., Ch., 167 ; 47 L. T. 454; 31 W. B. 125! 

10. Small V. Oiidlev (2 P. W. 247) over- 
ruled. Bee Eden, B. L. 34. 

11. Smith, Bsoj), (2 Sim, 257), overruled in 
mt, Balntry, Be, 12 L. J., N. S., Bky., 
S3; 7 Jur. 169, 

12. S^h, Be, IlufcUmon v. Ward ($ L. B 
Ch. n, 692; U L T. 178; 26 W. B. 452),' 
followed in Bowen, Be, Bennett v. BoWen, 20 
L. B., Oh. B., 638; 61 L. J., Ch., 825; 47 L. T. 
114. 


iN. to., un., 17 . m:ans, Fxp,, 3 Bea. & Ch. 470: 
Jones V. Tates, 3 Y. & J. 373. ir 

16. Smith V. Bailer (19 L. B., Eq., 473). 
The rule in this case that the criterion for 
allowing refreshers is the length of time 
occupied by the trial, irrespective of the 
mode in which the evidence has been taken, 
dissented from. Harrison v Wearim, 11 L. E 
Oh. B., 206 ; 48 L, J., Oh , 366 ; 27 W. E. 52^ 

17. Smith V. Butcher (10 li. E., Ch, B., 113 ; 
48 L. J., Ch., 136; 27 W. B. 281) explained 
and commented on in Stamard, Be^ Sianmrd 
V. BuH, 62 L. J., Oh., 365 ; 48 L. T. 660. 

18. Smith V. OoUyer (8 .Yes. 89) declared 
not to be law. I very much doubt if that 
decision would be followed at the present day. 
Per Malins, Y.-Ch., in Carrow v. Ferrior, 37 
L. J., Ch., 669, 675; 16 W. B. 434; 18 l! T., 
K S., 199. 

19. Smith V. Copleston (11 Beav, 482). I am 
at a loss to understand the grounds of the 
decision in Smith r, Copleston, unless there 
were special circumstances in that case. Per 
Wood, Y.-Ch., in Knapp v. Burnahy, 30 L. J., 
Gh., 844, 

20. Smith v. Bale (18 L. B., Ch. B., 616; 60 
L. J., Ch., 352; 44 L. T. 460; 29 W. B. 330) 
followed and not followed in MeMwan v. 
CromUe, 26 L, B., Oh. B., 175; 63 L. J., Ch.. 
24 ; 49 L T. 499 ; 32 W. B. 116. 

21. Smith V. Fitzgerald (3 Yes. k B. 2) 
observed on in Bearanr. AU,-&en., i Biff. 361. 

22. Smith r^ OmUnd (2 Meriv. 120). Bembh, 
that the principle of tMs case does hot apply 
to a defendant who says he is willing to 
complete on having a good title* Peter v. 

U E., Bq., 391; 24 L. T„ K. S., 381 ; 
19 W. B. olo, 

23. Smith r. Great IVester^i Bailway (dXQtwixsL 

ni S" -^PP' J- 

Ch 97; 37 L. T. C45; 26 W. E. 130) not 
tolwwea in Dixon v. Caledonitin MaXlmay. 5 

w^’ iff 29 

W • xC* 

24. _ Smif/i V. Bortfall (24 Beav. 331) is a 
decision pronounced apparently without much 
discussion by EomUly, M. E., and somewhat 
reluctantly followed by Kinderslcy, V.-Ch in 
Ure V. Dora az W. B. 41), to the effect that 
When one of several residuary legatees being 
co-plamtiffs dies, the suit is abated, and re- 
vivor necessary, notwithstanding the new 
procedure of the Court, under which one 
residuary legatee may obtain a decree without 
making the others parties, and which was not 
foEowed by Wood, V.-Oh., in Binde v. Mortm, 

2 Hem. k M. 368, 

2B, Smith V, Hull Glass Co, (8 0. B. 668 ; 

upon in Greemoodts 
ease, 3 Be 0, M, k 0. 469; 18 Jur* 367 ; 23 
ij, u*, On., 966. 

/-nn -r 
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latter, overruled on appeal, S. 0. 12 W. B. 
13;9r..T.,N.S.,Sia 

1. SMitk V. Kei%TiolA (7 C. B* 615) commented 

on in Chmemom v. Mielmds, 7 H. L. Ca. 349 : 
6 Jur., N, S., 873 ; 33 h, T. 350; 7 W, B, 685 
29 L. J., Ixcb., 81. ’ 

2. Smith V. Zmas (18 L. B., Ch, B., 531 : 
£ L T., 460; 30 W. B. 451) followed in 
WiUer V. Pigott, 22 L. E., Oh. B., 263; 62 
L. J., Ck, 141 ; 48 L. T. 112; 31 W. E. 377, 

3. Smith V. Ilor^an (5 L E., 0, P. B., 337) 
approved and followed in Mctgtji^ WiTiBhovse 
\\Wmelmse, 20 L. E., Ok D., 545; 51 L. J., 
Oh., 660 ; 46 B. T. 362 ; 30 W. E. 729. 

4. Smith V. Phillips (1 Keen 694). This 
ease has been doubted by Mr. Fisher in his 
Treatise on Mortgages, but it is cited by Lord 
St. Leonards (Sugden’s T. k P. 748, 14th ed,) 
as an authority for the proposition that, if a 
mortgagee purchases with notice of an assign- 
ment to grant a lease, he is bound by it, 
although, having been made subsequently to 
bito mortgage,^ it could not have been enforced 
against him in his character of mortgagee ; 
and I prefer to rely on the authority ot Lord 
St, Leonards, who cites the case without 
any qualification Per Chatterton, Y.-Ch., in 
O'ZQUgIdm V. PltzgemU, 8 L. E,, Eq., 483, 485. 

5 Smith V. Blerm Leone {Justices) (8 Moo. 
P. C. 361, and Lonmie and ArHndell (3 Moo. 
P. C. 414) were very special in their circum- 
stances, and leave was given to appeal in 
those cases from some peculiar objections to 
the committals for contempt. But no case is 
to be found where there has been a committal 
for contempt by one of the colonial courts, 
where it appeared clearly upon the face of the 
order that the party had committed the con- 
tempt, that he had been duly summoned, and 
that the punishment awarded for the contempt 
was dn appropriate one, in which the Judicial 
Committee has ever enteitained an appeal 
againsfj the order. McDermott v. Bntish 
{Judges of), 20 L. T., K. S., 47 : 17 W. E. 
352; 2 L. B., P. C., 341 ; 38 L. J., P. C., 1. 

6. Smith V. Smith (12 Sim. 326,327): the 
dictum of Shadwell, Y. C. E., in this case 
disapproved of. Smnder, Pe, 3 Kay & J. 152. 

7. Smith V. Smith (5 L B., Cb., 342 ; 18 W. R. 
742) approved of in Pearhs v. Moseley, 5 L. E., 
App. Gas., 714 ; 43 L. T. 449 ; 29 \Y. B. 1. 

8. Smith V. Smith (2 0. & M. 231) may be 
reconciled with Timson v. Pmuhoitom (2 Keen 
85), on the ground that, in the latter case, 
there was no subsisting notice at the time of 
the second incumbrancer giving notice, Meuw 
V, MeU, 11 L. J., Ch,, 77; 1 Hare 73. 

^.^Srnith V. Simih (1 Br. k Sm, 384). 
Having, on a former occasion, considered the 
22 k 23 Yict., c. 35, not to be retrospective in 
the above case, I had occasion to observe tbat 
a different opinion was entertained in other 
branches of the Court, and that my view was 
tberefore erroneous, and I have communicated 
with the other judges, and Lord St. Leonards, 
Ob the subject. Per Kindersley, Y.-Cb., in 
V. Smmtl 30 L. d*, Oh., 799, 800. 

10* Smph V* VemgMn (8 Yin. Abr. $81 ; 
Bev, I?. V* pb 32) IS not an authority to be 
followed^ Pm, 2 Com k L. $71 ; 

4 BL k P9; 5 In Bq. E* 389, 
p. SmUh Jiomdm Mmim Imw^^ 
■kssedai^i^ <4 B. B., Oh., 611 1 38 L. 

21 B T., B. a, $7* 



Affirming 17 W. B. 784; 7 L. B., Eq., 176). 
The letter and the policy form parts of one 
agreement ; the policy is properly stamped, and, 
therefore, the ground of the objection which 
was successfully taken in Smith, Pxjp», where no 
policy was issued, is removed. Per Lord 
Bomilly, M. B., in Plgth ^ Coh ease, Albert 
Arerage Amcievtion, Me, 13 L. R.. Eq., 529. 
631 ; 20 W. B. 504, 

12. Smyth, Mxp. (3 M. B. k Be Q. 687), 
(^served upon and distinguished in Moulton, 
Mxp., 1 Be G. & J. 163; 26 L. J., Bky., 46. 
and see Bartlett v. BartleU, 26 L. J., Ch., 677, 
Bawhone, Me, 26 L. J,, Ch., 688, 589. Per 
Wood, Y.-Ch. 

13. Snook V. Watts (11 Beav. 105) com- 
mented on adversely to its reception as an 
authority, Campbell v. Mooper, 3 Sm. k G, 

153 ; 3 Eq. Eep. 727; 1 Jur,, N, S., 670; 2i 
L. J., Ok, 644. 

14. Soames v. Martin (10 Sim. 287) over- 
ruled. Gardiner v. Barber, 18 Jur. 508 : 2 
W. B. 407 ; 2 Eq. Bep. 888. 

15. Soamies v. Martin (8 L. J., Ch., 367 ; 10 

Sim. 287) approved and followed in Wilkins 
V. Jodrell, 13 Cb. D. 564; 49 L. J., Ck, 26; 
41L.T.649; 28W. E.22i ' ’ 

16. Solicitor, A , Me (14 L. B., Ch. B., 152 ; 
49 L. J„ Ch.,296 ; 42 L. T. 810; 28 W, R. 629). 
distinguished in Mann v. Perry, 50 L, Ch., 
251 ; 44 L. T. 248. 

17. Society of^ Practical Knowledge v. Abbott 
(2 Beav. 559) distinguished id British Seamless 
Paper Box Co , Me, 17 L. B.. Ok B , 467 : 60 
L. J., Ch., 497; 44 L. T. 498; 29 W. B. 690. 

18. SoUory v. Leaver (9 L. E., Eq., 22 j 39 
L. J ., Oh., 72). But if it is said that I decided 
SoUory v. Leaver without having my attention 
drawm to Poster v. Poster (Pie. Ch» 122 ; 2 
Yern. 386), Manly v. BfawUns (1 Br. k Wal. 
363), and Cupit v. Jackson (M’Clel. 495 ; 1$ Price 
721), I answer that the decision was not made 
in the absence of authority, for I pi’oceeded 
upon the decision of Lord Eldon in the case of 
Buxton V. Mo7iklmm (Cooper 41), and here 
Lord Eldon gave the very reason upon which 
1 decided SoUory v. Leaver, that the trustee 
had power to distrain. Per Malins, Y.-Ch., in 
Kelsey v. Kelsey, 17 L. E, Eq., 495, 500; 30 
L. T. 82 ; 22 W. B. 433. 

19. Southall, Kxp. 4- Me (Mont k Ch. 656 ; 
4 Bea. 91, 95 ; 3 Jur. 1177 ; affirmed 4 Bea. 
99). The Court, in referring the solicitor’s 
bill of costs for taxation, will not direct the 
registrar to inquire into imputed negligence, 
unless in the instance of the bill of costs 
being a petitioning creditor’s debt, Bemthall, 
Mxp. 4* Me, being an authority to that extent 
only, Semble. Bxp. BiUlngton, 4 Jur. 1140. 

20. Smth Wales Atlantia Steamship Co., Me 
(dictum of James, L. J.) (2 L. E., Ch. B., 76$; 
46 L. J., Ch., 177; 35 L. T. 294), not foRowed 
in Padstow Total Loss and CoUimn 
Aisoemtim, Me, 20 L. B., Ch. m% 51 3b. A 
Ok, 344. 

21. South Wales Manhom i 

418 ; 20 L, J., Ok, 534) (0&t$ 0i p- 
must be wrong, mlm founded on s 
clause in the contract not ap 
report, and is overrnlfd t^ibrd 

?r,j 

Eq, 282 ; % R SW. » 
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M. 51S; S3 L. J,, Ch., 79 ; 9 Jur., 3 Sf. S., H72 : 
12 W. E, 100 ; 9 Jj. X., N. S., 374. 

L Bpmlmian v. Timhrell (S Sim. 253 ; 7 
L. J,, H. S.* Ch., 147). Observations on the 
practical consequences, in possible cases, of 
the doctrine established in this case, that an 
heir or devisee may, by alienation of the de- 
scended or devised estates, place them out of 
the reach of the ancestor’s or devisoi’s creditors, 
while he remains personally liable to them for 
the value ol the estates. jPtmm v. ImalL l 
Macm k a 449; 1 H. & Tw. 487; 19 L. J., 

N, S., Oh., 1 , 14 Jur. 357. Affirming 7 Hare 
193 ; 17 L. J., N. S., Ch., 374; 12 Jur. 577. 

2. BxmUhig v. Mudmg (12 L. J., Ch., 503: 
6 Bea’v. 376) followed in Xemp v. Falk, 7 L B 
fip* i 52 L. J., Ch:; 

J OoldiTig, Fxp,, 

KmgJit, Re, 13 L. B., Ch. B., 628; 42 h. T 
270; 28 W. B. 481. , x.. i. 

|. Bjpaldmg v. Tko7npson (26 Beav. 637) is 
a decision of my own, but I do not find that 
It has per been reversed or doubted. I have 
rponsidered the point as to whether the de- 
cision is right; I think it is, and I must be 
present occasion. Per 
Lord Bomilly, M. B., in Maselfoat or HadrfooL 
Me, Vhaiintler's eUm, 13 L. E., Bq.. 327 331* 
14 L. J., Oh., 286 ; 26 L. % m. ’ ’ 

4. Bpargfe ease, Marmmg and Montague 
^pef Mtmng Ca., Me (8 L. B., Oh., 407; 
42 L. L, Oh., 488; 28 L. T, 153; 21 W. B. 
^^5)* approved in Barmedn-Fmness and 
,^ftmTn Counties Rand a/nd Investment Co 

•n I ^00; 42 L. T. 888'! 

and disfangnished in Andress’s ease, C^mrch 
n Fund, Me, 8 L. R., 

^ 679; 38 L. T. 

N. S., 266; 26 W. E. 667. 

а. S^arrm v. Farmer (28 L. J., Ch., 637 - 

S6 Beav. 511) distinguished in Marvey v 
Mt^^al Permanent Investmeni Bmldina 
Society, 26 L. E., Ch. D., 273 : 53 L T PW 
im ; 61 L. T. 408 ; 32 W.’ E 557 ’ 

б. V. (8 Sim. 87; 6 E. J., 

w ?r{- observed on in TmnUon v. 
Moore, 13 Ir. Eq. E. 424. 

7. Render’s case (6 Eep. 16). Semite, that 
the prmoipie laid down in the second resolu- 
faon m Sp^er s ease is not law. MinshuU v 

K Sef;, m' ^ 

misreported, 

am IS the same with the Anonymous case 
(Moore 159, pi. 300), which is of a later date 
and states a different result. Ik, * 

But that resolution does not* apply where 
the covenant is not absolutely to do a new 
thmg, but to do something conditionally. Ik 

8. m<^er V. James (2 Myl. k K, 387) fol- 
lowed m Ikmpson V. Cooyer, l Colly. 81 • 13 

s 164, * 

9. y, jPark Bkatmg Mmk Co. (TLB 
B., 3^ ; 26 W. B. 456) not followed in 

^^/^ress Fngineermg Co., Me, 16 L B Ch T) 

125 ; 4| L. T, 742; 29 w! Tm " 

i^£LZ At ® conflict with 

Tlk^ qi L., J, Ch., 361 ; 8 Jur.. N. S 
4ong line of othteb 


’’ ^’e^887 ^‘’ 

I 0 Dow & Cl. 365;% 

I r; “v***.? approved of in Conran v. Coji- 

f ran, 7 H. L. Ca. 168. 

^ this state of things, an application 

- ™ J^ade to the Master, on the authority 
t ot Bpothvmode's case (6 Be G. M. & G 311) 

1, in paiticular, and, on the tender of further 
r evidence, for leave to review the decision of 
^ ° recent decisions and upon such 

, further evidence. It appeared that the evi- 
3 dence had not been looked at by the Master, 

but he decided upon the citation and argu- 
; ment of the cases, and the allegation of 
, turtlmr evidence that there was enough to 
, jastify an order to review. On appeal, the 
, Couit c^firmed this decision. Curzon (Ju'* 

, cou?it), Fxp., 3 Brew. 508. 

13. maF\ Fxp. 4^ Me (20 L. B., Eq., 775 ; 44 
5 L. J., Bky., 137; 33 L. T. 40; 23 W. B. 950) 

J 20 L. B., Oh. B., 670 ; 51 L. J., Ch., 911 • 

- 47 L. T. 213 ; 30 W. B. 738. * 

J 14. Staines v. Banks (9 Jui., H. S., 1049: 

• revemed on appeal Beg. Lib. 7 B. 1863, 176) 

, not followed in Union Bank of Mglmd v. 

; ^^Wam IQ L. B., Ch. B., 53; 60 hf 3., Ch. 

74 ; 43 L. T. 659 ; 29 W. B. 2oi 
' 15. Btmger v. WUUm (19 Beav. 626) ex- 

V. Fese^imeyer, 25 Beav. 88 
, 16. Btankopds Trusts, Me (27 Beav. 201), 

folbw^ -jx^aclmn, Re, Skiers v, Aslmortk, 26 

^8 , 32 W. b: wl’ ^ ’■ ^ ^ 

3^“ fet7g 

not appoved of. Caledonian ^ Bmnkwrton^ 

All 4r% P. W. 686) is im- 

peached by the case of Clare v. Clare, Forrest 

6 mS. 146°'^^ Talbot. Qmer v. Qroswtm, 

}8. Stanley's case, British Provident and 
:^fe Assurame^mety,^(\OR. T., N. S., 674 ; 

33 L. J., Ch., 535 ; 4 Be Gr. J. & g. 407 • lo 
Jur.,N.S.,712;12W.E. 894). Tbequestionin 
this appe^ IS whether a power in a deed of 
company, authoris- 
wfnStvt. *° mortgage or charge the 
company, gives them authority 
S mortgage or charge future 
wipaid capital of the 
company. There was a difference of opinion 

SoT* vti’?®®® of the Suprel Sf 
yliiot the question was brought on 
appeal from the order of the primary iudge. 

The majonty was of opinion that the wwd 

the law had been so settled in this country 

vtZnA^ u- B- mx a 

Ttaef ® 4Be Law 

tiiTtv .4 The dissenrient judge who had made 
appeal, admitted that 

this 1 ®^c4«Bed that construction in ’ , , 
4:t is much to be, re. .! 
gretted that the attention of the iudges was' ' • ' 

^ or Appeal wbicb has been followed • 
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ferred to in evory text book as the leading 
fi^se authoritatively setting the rule of law. 
in that case the words of the power were 
“property and funds,” and it was held that 
a charge on future calls was %ltr(h vires and 
void. It is impossible to distingnish that case 
from the one under appeal, and the contention 
on the part of the respondents was, that their 
lordships, or the ultimate Tribunal of Appeal, 
should review that decision, and overrule it, 
as not being a coriect exposition of the law. 
Even if their lordships had any doubt as to 
that deci^n, they would not have felt them- 
selves warranted in disturbing a rule which 
has been uniformly (with the exception of 
XisJiman^ Mxp.) assented to and acted upon 
in this country. And it is to be noted, with 
respect to Zislman^ Usqx, that, although it 
was after Stanley's ease had been decided 
by the Court of Appeal, the Vice-Chancellor 
does not appear to have refen ed to that case, 
and Lhhmmiy Exj), has not found its way 
into the authorised reports or text books. 
The decision in Stmlefs case appears to be 
based on very intelligible and reasonable 
grounds. Per James, L. J., in Banli of South 
Australia v. Ahrakmis, 32 L. T., N. S., 277, 
279 ; 44 L. J., P. 0., 76, 78 j 6 L. E., P. 0., 265 j 
23 W. E. 668. 

1. Stansfield v. Satergliam (10 Ves. 273). 
According to Yesey, junior, a very careful 
and accurate reporter, Lord Eldon said, in 
Stansfield v. Hahergham^ “I should, by dis- 
solving this injunction, contradict what has 
been understood to be the doctrine of this 
Court, that where there is an executory devise 
over, even of a legal estate, this Court will not 
permit the timber to be cut down.” But this 
doctrine is not to be found in any text writer, 
and it has never been acted upon. Per 
Lord Campbell, G., in Turner v. WrigM, 6 Jur., 

S„ 809, 810. 

2. StansJielSY, Modson (22 L. J., Ch., 457; 
20 L. T., N. S., 301 ; 1 W. E. 216; 3 De G. 
M. & G. 620) commented on in Sanders v. 
Sanders, 19 L. B., Ch. D., 373 ; 51 L, J., Ch., 
276; 45 L. T. 637 ; 30 W. B. 280. 

3. Stanton Iron Co., Me (25 L. J., Ch., 142). 
The decision of the Master of the Bolls, 
Stanton Iron Co., Me, seems to be quite 
contrary to that of this Court in JSicIman v. 
Cox, 27 L. J., C. P., 129, which case was 
affirmed in the Exchequer Chamber. Per 
Willcs, J., in Iloore v, Mamlings, 28 L. J., 
0. P., 247, 253* 

4. Stanton v. Tattersall (1 Sm, & G. 529). 
Mr, Pearson was very anxious to impress upon 
me that the Court never entertains a suit for 
the fesoission of a contract unless it has been 
obtained by fraud. I expressed my strong 
impression, derived from many years’ ex- 
perience in cases of vendor and purchaser, 
that mistake, where it is satisfactorily esta- 
blished, as where a purchaser has been led by 
the conduct of the vendor to believe that he 
has been purchasing one thing when in fact 
he has baen purchasing another, is just as good 
a ground for rescuing persons from a contract 
as fraud. A remarkable instance of this is 
Stantm T. Tattersall, which was a decision of 
Btuart, V.-Ch., never appealed from, but always 
acquiesced in, and accepted as a binding 
anthoriiybyliOrdSt.Lecmards. * • . The clear 
doctrine of the Court is, that where contracts 


are entered into by mistake they must be 
rescinded. That is shown by the passage in 
Lord St Leonards on Vendors and Purchasers 
p4thedit.,p. 120), where Stanton v, Tattersall 
is referred to, and the rule is laid down that 
mistake is a ground for rescinding a contract 
in this comt just as much as fraud. Per 
Halin'^, V.-Gh., in Torrance v. Bolton, 14 L. E., 
Eq , 124, 132, 134; 41 L. J., Ch., 643 ; 27 L. T. 

19 ; 20 W. E. 718. 

5. Steele v. McKinlay (5 L. B., App. Cas., 
754 ; 43 L. T. 358 ; 29 W. E. 17) distinguished 
in Williinson v. tfnwin, 50 L. J„ Q. B., 338 ; 

29 W. E. 458. 

6. Steele v, McKinlay (5 L. B., App. 
Cas., 754 ; 43 L. T. 385 ; 29 W. E. 17) dis- 
tinguished in Macdonald v. Whitfield, 8 L, B., 
App. Cas., 733; 52 L. J., P. C., 70; 49 L. T. 
446. 

7. SteeU v. BMllifs (1 Hog. 49 ; Beat. 188) 
cannot now be considered law. Biers v. Biers, 

1 Dr. & Wal. 265 ; Sau. & Sc. 379, 

8. SteinvieU v. Maltliin (1 G. & J. 64) 
overruled in W'allace v, Atddjo, 32 L. J., Ch., 
748. 

9. Stephens, Exp* (2 Mont & A. 31), disap- 
proved in Carr, Exp,, Hoffman, Me, 11 L. E., 
Oh. D., 62; 48 L. J., Bky., 69; 27 W. B. 435 ; 
40 L. T. 299. 

10. Stemdale v. Sanldnson (1 Sim. 393) 
explained in Greaves, Me, Bray v. Tofield, 18 
L. E., Oh. D., 554 ; 60 L. J., Oh., 817; 46 L. T. 
464 ; 30 W. E. 55 ; and observed upon in Bennett 
V. Bernard, 12 Ir. Eq. E. 229. 

11. Stephens, Exp, (4 Bea. & Ch. 117), ques- 
tioned in Cornwall, Me, LI. & G. temp. Plunk. 
446. 

12. Stevens v. Keating (15 Sim. 552 ; 6 H. L. 
Ca, 537. n., 660. n.) doubted in Chwin v. Heath, 

6 H. L. Ca. 505, 650. 

13. Stevens v. Vm Voorst (17 Beav. 306) not 
followed and overruled in Ed7dards, Me, 9 
L. E., Ch., 97; 29 L. T., H. S., 712 ; 22 W. B. 
144; 43 L. J., Ch., 265. 

14. Stewart v. Garnett (3 Sim. 398) observed 
upon in Turner v. Barclay, 9 Moo. P. C. 
264. 

15. Stewart v. Jones (3 De G. & J. 632). 
The only other case is Stewart v. Jones, where 
I am astonished to find the present Lord 
Chancellor (then Wood, V.-Ch.) held that the 
children of a parent who died before the date 
of the will and the testator’s death were not 
entitled to take, and that decision Lord 
Chelmsford affirmed on appeal, stating that he 
entertained no doubt upon the case. There the 
language of the will was somewhat difierent 
to this, but the case appears to me to bo so 
contrary to sound principle, that even if it had 
been precisely similar to the present, I should 
have decided the other way, in order that it 
might have been reconsidered. I think if the 
question ever came before the Court again, 
the decision would be totally diSerent. Per 
Malins, V.-Ch., in BoUer, Me, 39 L. J., Oh., 102 
106 ; 8 L. E., Eq., 60. 

16. Btemawi v. Jams (3 Be G. k J. 532). Mr. 
Gla^se has drawn my attentibn to a passage 
in the judgment in Better, Me (8 B. B., 
Eq,, 60; 39 L. J., Ch., 102), bearing upon the 
decision in Stewart v. Jones, in which I mad© 
the following observations : ** The only ofh^ 
ease is Stewart v* Jones, where I am astonished 
to find that the present Lord Chancellor (then 
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V.-Ch. Wood) held that children of a parent 
who died between the date of the will and 
the testator’s were not entitled to take; 
on ^appeal, Lord Chelmsford affirmed the 
decision, stating that he entertained no doubt 
upon the case. There the language of the will 
was different from this ; but that case appears 
to me to be so contrary to sound principle, 
that e?en if it had been precisely similar to 
the present I should have decided the other 
way, in order that it might have been re- 
considered. That is the opinion which I 
then expressed, and to which I adhere now. 
The construction adopted in Stewart v. Jones 
was one which certainly defeated the intention 
of the testator, and did the greatest injustice. 
Ter Malins, V,-Oh., in Me Shearman^ 4 L. B., 
Oh, D. 620, 624; 46 L. J., Oh., 608; 35 L, T. 
731 j 25 W. E. 225. 

1. As to Stileman v. AsMown (3 Atk. 
477 ; Ambl* 13) see Leahy v. Lancer. 1 Moll, 
813. 

2. SiiUman v. Weedo7i (16 Sim. 26). The 
case of St%Umm> v. Weedm^ to which I was 
referred, seems to have a contrary tendency; 
but that case must be considered as resting on 
its own foundation exclusively. That case 
was very peculiar, and was affected by two 
different powers contained in it. Per Lo3;d 
Bomilly, in Mlgood v, Cdle^ 21 L. T., N, S., 80, 
81 ; 17 W. B. 053, 954. 

3. Stoehton 4* Marlington Mallway Co. v. 
Mro7rn (9 H. L. Ca. 246; 6 Jur., H. S,, 1168). 
I think it very important that the principle 
laid down in this case should be considered as 
settled, and that the Court should be saved 
from a deluge of affidavits as to whether land 
is wanted or not, by simply saying that the 
Court will take the engineer’s word for it 
when he gives it with a reasonable appearance 
of accuracy. Per Lord Hatherley, C., in Kemp 
V. Sowth*Ka$tem MaUway Co., 7 L. B.,Ch., 364, 
375 ; 41 L. J., Ch., 404; 26 L. T. 110; 20 W. B. 
806. 

4. SteeMon Iron Mirnaee Co., Me (10 L. B., 
Ch. D., 885 ; 48 L. J., Ch., 417; 40 L. T. 19 ; 
27 W. B. 433), observed upon in Jaclmn, Lwp., 
M$ms, Me, 14 L, B., Ch. D., 725; 43 L. T. 272; 
39 W. B. 253. 

5. Stockton Iron Kmnaee Co., Me (10 
L. B., Oh. B., 335; 48 L. X, Ch., 417; 40 
L. T. 19; 27 W. B. 433), commented on in 
Voisey, Knight, Me, 21 L. B., Oh, D., 

442 ; 47 L. T. 362 ; 31 W. B. 19 ; 62 L. J.. Ch., 

121 . 

6. Stohs T. JBridgman (47 L. J,, Ch., 759) 
followed in CilUrt v. Whitfield, 62 L. J., Ch., 
210; 48L.T.383. 

7. B^oUs, Me (13 L. B., Eq., 333; 41 L. 

Ch„ 290; 26 L. T. 181 ; 20 W. B. 396), ap- 
proved in MmforJs Trusts, Me, 13 L. B., Ch. B., 
135 ; 41 L. T. 382; 28 W. B. 239. 

Stoles, Me (13 L. K., Eq., 333 ; 41 L. X, 
€h., 290 ; 26 L. T. 181; 20 W. B. 396), not 
followed in.Cbte, Me, 50 Xu X, Oh., 79; 48 
-,3i.a’.454, , * 

^i#^^'|Eeat.T52.; 3pb^;67; 1 
'u]:ea;^ Jones %iTe^, 8 
Mvdns, Mm., Lodgson, Me, 8 

161)1 '’The 


not assented to, because it was not necessary 
for the decision in that case, and that tbe 
applicability of the^ rule to bequests of per- 

sonalty has been disputed iu a great variety 
o£ »ses. Per Eomilly, M. E., in Anddev 
V. Sorn, 26 Beav. 195, 198 ; 28 L. J., Oh., 

293. 

11. Stoles May Mallway Pier Co. v. 
London 4’ South Western MaUway Col (2 

I Nev. & Mac. 143) disapproved of in C^reat 
Western Mailway Co. v. Wate^iford 4'* Limeriel 
Mailway Co., 17 L. B., Ch. D., 493 : 50 L. J., 
Ch., 513 ; 44 L. T. 723 ; 29 W. K. 8^. 

12. Sfoloe V. Cowan (29 Beav, 637) not 
followed in Sargents Trusts, Me, 7 L. B . Ir 
66 . ’* ** 

13. Stone v. Parker (1 Br. & Sm. 212). The 
30 & 31 Viet., c. 69, has done away with this 
decision. Per Malins, V.-Gh., in Lewis v. 
Lewis, n L. B., Eq., 218, 224; 25 L. T. 566: 
20 W. B. 141 ; 41 L. J., Oh., 195. 

14. Stott V. MoUingworth (3 Madd, 161) over- 
ruled in Maopkerson v. Maepherson, 16 Jur. 
847. 

15. Stoughton v. CrosUe (5 Ir. Eq. Bep. 461) 
approved and followed in the doctrine of this 
case does not clash with the principle of 
Barrard v. Lauderdale {Lord) (2 Buss. & M. 
451. Affirming 3 Sim. 1) and similar cases, 
preventing a stranger from taking advantage 
of a creditor’s deed or the like, to which 
he is not a party. The two classes of 
authorities distinguished. Donegal (Marguis) 
V. Breg, 13 Ir. Eq. B. 12. 

16. Stourton v. Stovrton (8 Be C. M. C. 
760; 3 Jur„ N. S., 687; 26 L. J., Oh., 364) 
considered in Agar-Mlis, Me, Agar^MUis v. 
Laseelles, 10 L. B., Oh. B., 49 ; 48 L. J.. Oh., 
1; 27W. B. 117; 39 L. T.380. 

17. Street v. Mighy (6 Ves. 821). Lord 
Eldon’s dictum as to the reluctance of courts 
of equity to be ancillary to domestic tribu- 
nals, had no application Held, inapplicable. 
Mntish Empire Shipping Co. v. Somes, 3 Kay 

6 X 433; 3 Jur., H. S., 883; 26 L. J., Oh., 

7 o9. 

18. Stringer, Exp., Mercantile Trading Co, 
Me (4 L. B., Ch., 475; 38 L. J., Ch., 698; 20 
L. T., K. S., 553 ; 17 W, B. 694), distinguished 
in Alexandra Palace Co., Me, 21 L. B., Ch. D., 
149 ; 61 L. X, Ch„ 655 ; 46 L. T. 730 ; 30 W. B. 
771. 

19. Stringer v. Harper (28 L. J., Ch., 643 ; 
33L. T.,K S., 232; 26 Beav. 585) not fol- 
lowed in Middleton, Me, Thomg^son y. Harris, 
19 L. B., Ch. D., 652; 51 L. J., Ch., 273; 46 
L.T.369; S0W.B.293. 

20. St'tnmger v. Phillips (1 Eq. Oa. Abr. 
292) questioned in Bregson, Me, 34 L* J*, Oh.* 
41, 46. 

21. Strode v. Mussel (2 Vem. 621) com- 
mented on in Ulrich v. Litchfield, 2 Atk. 372. 

22. Stuart, Me (4 L. E*, Ch. B., 213 ; 46 L. J„ 
Ch., 86; 36 L. T. 788; 25 W. B. 295), dis- 
tinguished in Jegon, Ecop., South Llanharren 
Colliery Co., Me, 41 L. T. 567; 28 W. B. 194; 
12 L. E., Oh. D., 603. 

f 23. y/London ^ Nbrth-W 


way . Co. (1 Be^ G. M. & G. .721) 
East.efn UoiMzies ' Makhrai/ 1 ' “ 
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643) observed on in MoUnson y, Geldard, 
B^Macn. & O. T85. Beversing 3 Be G. & 
Bm, 499; 18 B. J., N. S„ Ch., 454; 14 Jnn 
143. 

1. StUTffe V. Emtem Counties Rmilmmf Co, 
(7 Be 0. M. k 0. 168 ; 1 Jiir., N. S., 713) ob- | 
served upon by Turner, L. J., in Henry v. ; 
Great Mart hern llallTvay Co,, 3 Jur., N. S., * 
1133. 

2. Siuryls v. Ckampneys (6 Myl. k Or. 97 ; 

9 L. J., N. S., Cb., 10 ; 3 Jnr. 1096) followed 
in Ilanson^y, Keating, 4 Hare 1 ; 8 Jur. 949 ; 
14 L. J., N. S., Ob., 13. 

3. Sturgis v. Chamjmeys (5 Myl. k Or. 97) 
not to be extended. See Gleams v. Paine, 1 
Be 0. J. k S. 92. And see Clarh v. Cooh, 3 
Be 0. k Bm, 333. 

4. Siwgis r, Corp (13 Yes, 190) discussed 
in King y, Lucas, 28 L. R., Cb. B., 712 ; 49 
B. T. 216 ; 81 W. R. 901 ; 53 B. J., Ch., 64. 

6. 8u field V. Prown (4 Be Q, 3. k S. 185 : 
33 B. J., Ob., 249 ; 9 L. T. 627 ; 12 W. R. 356) 
observed upon in Wheeldon v. Burrom, 12 
B. R., Ob. B., 31 ; 48 B. J., Cb., 853 ; 41 B. T. 
327; 28 W. R. 196. 

6. Suffield v. Brown (9 Jur., H. S., 999; 

9 L. T., N. S., 192) (as to implied easements) 
reversed on appeal by Bord Westbury, 0., 10 
Jur., K S., Ill ; and see leading article on this 
decision, 10 Jur,, H. S,, Part 2, p. 67. 

7. Sugdents Vend, k P. 93. Praud will, of 
course, be a sufSoient ground for opening the 
biddings ; therefore, if the parties agree not 
to bid against each other, the Court would 
open the biddings, although the report had 
been absolutely confirmed, disapproved of. 
Per Romilly, M. R., in Carem, Be, 4 Jur., K. S., 
1290. 

8. Still ivmi Y. Metcalfe (5 B. R., 0. P. B., 
456) followed in Jury v. ^dksr, 9 B. E., Ir., 
385. Affirmed 8 B. R.. Ir., 404. 

9. Svichffe V. Booth (32 B. J., Q. B„ 186) 
considered and approved inBoherisY, Btchards, 
50 B. J„Ch., 297; 44 B. T. 271. 

On appeal the order dischaiged on under- 
taking. See 61 B. J., Ch„ 944. 

10. Sutherland v. Coohe (1 Colly. 503) 
followed in Morgan v. Morgan, 14 Beav. 72. 

11. Sutton V. Moody (1 Bd. Raym. 250; 
Comjns 34; 12 Mod. 144, 145) approved of. 
But Bord Chelmsford questions the declara- 
tion in the latter case, that if A. starts a 
hare on the ground of B., and hunts it into 
the ground ot 0., and kills it there, the pro- 
perty is in A., the hunter. Blades v. Higgs, 
11 H. B. Ga. 621. 

12. Sutton V, Button (22 B. R., Ch, B., 511 ; 
62 B. X, Ch,. 333 ; 48 B. T. 95 ; 31 W. R, 369) 
followed in Fearnside y. Hint, 22 B. R., Ch, B,, 
579; 52 B. J., On., 479; 48 B. T. 164; 31 
W. R. 3ia 

13* Swaine y* K&nnerley (1 Yes. k B. 469) 
must be considered to have been shaken by 
subsequent decisions. Per Romilly, M. B., in 
Fdmunds v. Fessm, 7 Jur,, S., 28k 

14, Bman, Me (12 *W. B. 738 : 2 Hem. k M, 
■34), questioned. Mr. Willis has attempted to 
justify the pa^^ment into court on the ground 
that on^ moiety of the fund is given to a 
married woman, aUd an authority has been 
cited which very much surprised me, for the 
sition that in all Uase^ Where money is given 
t a married woman, whether she desires it 
" not, trustees are Justified in paying it 


into court. certainly shall not follow that 
case unless I am obliged. I do not agree 
with the decision, and I hope some day it 
may be reconsidered. I wish it to be under- 
stood that I do not follow it. Per Malins, 
Y.-Ch., in BoheHs, Be, 17 W. B. 639, 640 ; 38 
B. J., Ch., 708, 709. 

15. Smn V. H'orth British Australian Co. 
(7 H. & H. 603 ; 11 W. R. 862 ; 2 H. & 0. 175), 
I do not think it necessary to remark particu- 
larly upon the cases at law on the effect of 
negligence which were cited by Mr. Rigby. 
I may, however, remark that some of them 
were not decided in accordance with the 
piincrpies of this court. Tayler y. Great 
Indian Peninsula Bailmay Co, (4 Be O. k J. 
559) was decided as it was on the ground, 
that as the purchaser did not acquire a good 
title under the blank transfers, the ultimate 
transferees of the shares bad notice of the 
transfers having been executed in blank. 
They, therefore, took with notice ; and it was 
upon that ground only that the decision was 
come to. That decision contrasts in a re- 
markable manner, I am bound to say, with 
the case of Swan v. JVbrth British Australian 
Co. There all the judges, except Mr. Justice 
Keating, decided that the transfers executed 
in blank handed over to the transferee who 
neither had notice, nor possibly could have 
notice of the circumstances under which they 
were executed, did not give a good title. Mr. 
Justice Keating dissented from the rest of 
the Court, and I am bound to sa}’’, if I had 
been a member of the Court, that I shoald 
entirely have agreed with Mm. The case is 
in contrast with the case of Tayler v. Great 
Indian Peninsula BaUicay Co, where the 
decision was against transferees solely on the 
ground that they had notice that the transfers 
had been executed in blank. Per Malms, 

V. -Ch., in Hunter y. Walters, 11 B. R., Bq., 
292, 319, 320. 

It is still doubtful at law whether a person 
not being blind or illiterate, who executes a 
deed on a false representation of its contents, 
is not estopped from denying its validity as 
between himself and a person who innocently 
acts upon the faith of it. Swan v. Horih 
British AtiMralasian Co, (stqmi), docs not 
decide that a person cannot be estopped from 
denying the validity of a void deed. Per 
Meliish, B. J., in S. 0. on appeal, 20 W. R. 
218; 7 B. R., Oh., 75; 41 B. J., Ch., 175; 25 
B. T. 765. 

16. Swan v. ^*an (8 Price 518) not fol- 
lowed in Leslie, Be, Leilie v. French, 31 W. B. 
561 ; 23 B. R., Ch. B., 552 ; 52 L. J., Oh., 762 ; 
48 B. T. 56 k 

17. Bweeiapple v. Horlock (11 B. B., Ch, B„ 
746; 48 B. J., Oh., 660; 41 B. T. 272; 27 

W, R. 865) corrected in JmlisorCs Me, 13 
L. R., Ch. B., 189 ; 49 B. J., Oh., 82 5 28 W. B. 
209, 

18. Sweet y. Meredith (4 0iffi 207 ; 32 1 . J.> 
Oh., 147) not followed in Henty y, Schroder, 
12 B. B., Oh. B,, 666; 48 B. X. Oh., 79k; 27 
W.R.833. 

19. Sweet Y, ParMdge 
by Cfmlhtor v. Mmhall, 6 YeS. 

V. Hodgson, f Yes. 409 f Thomas 
Yes. 4X7. 

20. V, Knapp 303'i’‘ 

j on appeal ih the Privy Council, 
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i ■' i 5 'H 1^ #rS» ^w* (So.), 

'y-^< . ^ ofX'b&rdsm %'^CovMs 

i '"4« 1,^ iieteimine 

‘ enforce a^ resfiiction on 

^'''•.- West; that icase does li^ la^ go^ ^ 

i^:.;;i^f^^r.:^ :“ • -dQ-Jerkii-;;i 


.Xelhj^ 3 The judgment of the 

Court of Arches is reported in the Privy Council 
Beports (3 Knapp 303), without a state- 
ment that this judgment was re\erfaed in the 
Privy Council, nom. Bmift v. Xelhj^ as stated 
in the previous pages ot Knapp’s ilepoit, the 
judgment in the Arches being, in fact, leported 
as a note or addendum to the judgment of the 
Privy Council overruling it. 

1. Swift V. Weiihmn (10 B. B., Eq., 15 ; 39 
B. B, Oh., 336; 21 L. T, 191; 18 W. B. 480) 
not followed by the Master of the Bolls m 
MUgemld v, Cha^pman^ 1 B. E., Ch. D., 563 ; 
45 B. J., Ch., 23 ; 33 B. T. 587 ; 24 W. B. 
130. 

2 . Swifibanh, Mxp., Shmiks, Be (11 B, B., 
Ch. D.. 525; 48 B. J., Bky., 120; 40 B. T. 825 ; 
27 W. B. 898), approved and followed lu 
Butters, Bxp,, Ma/rrison, Be, 14 B. E., Ch. J)„ 
265; 43 B.T.28; 2 W, E. 876. 

3. Swluhurm's Treatise is a very useful 
compilation, giving a compendious view oi the 
civil law fmna their text writers ; but he is not 
to be considered an authority in our courts of 
equity, ^ Ashe v. Berry, Beat. 259. 

4. SwMm WaterworJis Co, v. Wilts and 
Berks Caml JSfatigation Co, (7 B. E., H. B., 
697) considered in Bmmer v. Great Western 
Ballmay Co,, 24 B. B., Ch. B., 1 ; 48 B, T. 619 ; 

W. B. 190. 

5. Sydney, Be, Sydney and Wwains, Bxp,, 
<10 L, B, Ch., 208; 44 L. J., Bky., 120; 31 
B. T. 714 ; 23 W. B. 205), distinguished in 
Watson, Bxp., Bokerts, Be, 12 Ch, B., 380 : 41 
B. T.516; 28 W. B. 205. 

6 . Sykes, Be (2 John. & H. 415), followed 
in Bike v. FU%giUon, 17 L. E., Ch. B., 454 : 
50 B. J., Ch., 394; 44 L, T. 562; 29 W. E. 
551. 

7. Sijkes Y,Beadon (11 L. B,Ch. B., 170; 
48 B. J., Ch., 522 ; 40 L. T, 243 ; 27 W. E. 461) 
disapproved of in Smitk v. Anderson, 15 L. E . 
Ch. B., 247 ; 50 B. J., Ch., 39 ; 43 B. T. 329 ; 
29 W. E. 21. 

8 . Sykes v. Sheard (12 W. E. 117; 2 Be G. 
J, & S, 6). He was as much surprised at the 
decision of the Bords Justices in Sykes v. 
Bhewrd as at any case ever cited to him. He 
should not follow it. It required reconsideia- 
tion, and if the case weie brought befoie him 
he should decide against it, that it might be 
taken to the Couit above to be leconsidercd. 
Per Malins, V.-Ch., in Jefferys Y,Ma/rsUll, 19 
W* B. 04, 95 ; 23 L. T. 548. 


9. T^df s Settled Bsiaies, Be (16 B. E. 

J., Gh,, 191 ; 29 B. T. 243), not 
followed in St, Mary Wiyton CViearX Mxn, 
IS B. E., Ch. B., 646 ; 45 B. T. 134; 29 W.b! 
oo3, 

10. failoTs cf Aberdeen v. CouUs 71 Boh 

rtri riacs *)QA^ * 


doctrine, that an action at the superior’s 
instance, which merely sets forth the con- 
dition of Ms feu right and its violation by 
the vassal, must be di'^missed as irrelevant 
because the pursuer has iailed to allege in- 
terest, The vassal in consenting to be bound 
by the restriction coiicecies the intciest of the 
superior, and tbeiefore the onus is upon the 
vassal, who is pleading a release fiom his 
contract to prove tliat any legitimate interest ’ 
which the pursuer may originally have had in 
maintaining the restriction has ceased to exist. 
Ih, 

Taitt V. Carwiek (2 Fowl. 30; and cited, 
Bick. 739) questioned. Id, 740. 

11. Talbot V. Mope Seott (27 L. J., Oh., 273 ; 

4 Kay & J. 139) not follovred in Berra v. 
Keen, 51 B. J., Oh., 912. 

12. Talbot V. Marshfield (2 Br, & Sm. 519) 
followed in Mason, Be, Mason v. Cattley, 22 
B. E., Ch. B., 609 ; 52 B. J., Ch., 478: 48 B. T, 
631. 

13. Talbot V. Badmr {Karl) (3 MyL & K. 
252). Peisons claiming a title pmely adverse 
to a trust cannot be made paities to a suit for 
the execution of the trust. The case of Talbot 

V. Baclnor (Marl) (supm) is the only case of 
which I am aware at all beaiing upon this point, 
and that case has been constantly disapproved 
of and never followed. Per Turner, B. J., in 
Att.* Gen, v. Avon, otherwise AbeTavon( Corpora-^ 
tion), 3 Be G. J. & S. 637, 651 ; 33 B. J., Oh., 
172, 179. 

14. Talbot Y. Badnor (Marl) (3 Myl. k K. 
254) examined and considered in faiHlougk v. 
Johnstone, 16 Ir. Oh. E. 442. 

15. Talleyrand v. Boulanger (3 Tes. 447) 
commented upon by Loid Chelmsford, 0., in 
Liverpool Marine Credit Co, v. Blunter, 16 

W. E. 1090; 3 B. E., Ch., 479. 

16. Tanner v. Beard (23 Beav. 555 ; 29 B. T., 
K. S., 257 ; 5 W. E. 420) explained and com- 
mented on in Banner v. Berrldne, 18 B. K., 
Ch. D., 254 ; 50 L. J., Ch., 630 : 44 B. T. 680; 
29 W. E. 814 ; 4 Asp. M. C. 420. 

17. Taplmg v. Jones (11 H. B. Ca. 390, 290) 

applies to the equitable as well as to the legal 
remedy, Staigkt or Straight v. Bimi, 5 B. E., 
Ch., 163 ; 39 L. J., Ch„ 2b9 ; 18 W. B. 243 ; 
22 B. T., K. S., 831. ^ 

18. Tajolwg v. Jones (11 H, B, Ca. 290 ; 20 

0. B., N, S., 166; 34 B, J,, C. P., 342) applies 
only to the right of the owner of the dominant 
tenement in such a case to recover damages 
at law, and is not to be extended to establish 
Ms right to relief in equity. Eeath v. Bmk^ 
nail, 8 B. E., Eq., 1 ; 38 B. J,, Ch., 372 : 17 
W. R. 755 ; 20 B. i, K. S., 549. ' ^ 

19. Tappen v. Morman (11 Yes. 563) doubted 
and overruled by ZusMngtm v. Sewell 6 
Madd. 28. 

20. Tarbuak v. Tarbwk (4 B. J., K, S., Ch., 
129) decides the question. Although I agree 
with Mr. ^Yulliams that, sitting here as a court 
of error, it would be quite competent to -us to 
decide contrary to that case, which is a de- 
cision of the Master of the Bolls, if we saw- 
fit so to do, yet the burden upon him is far 
heavier than it would have been had there been 
no such decision against Mm. #ere the. 
geheral question open, I should desf 
^her into it, in order fcp asc ' " 
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conclusion or to the other. But finding that 
Sir C. Pepys, then Master of the Rolls, decided 
the point one way so long back as thirty-seven 
years ago, and not finding that his decision 
was appealed against at the time, or that it 
has been, as tar as I can ascertain, ever 
judicially attacked or shaken in any sub- 
sequent case, then, unless I have very clear 
and cogent grounds for upsetting the authority 
^ of that decision, I must say that I do not like 
to shake the rules on which conveji^ancers act, 
or to upset a case which has stood so long. 
Per CockbuMi, C. J., in Exchequer Chamber in 
JBwokman v. Smith, 26 L. T., N. S., 974, 978 ; 
41 L. J., Exch.. 114 ; 7 L. E., Exch., 271 ; 20 
W. B. 906. 

The learned counsel for the appellant was 
forced to admit that the case of Tarhuok v. 
Tmltich is in point against him, and, moreover, 
that it is a decision which has never been 
Judicially shaken. An attempt, indeed, was 
made to show that the case of Doe d. Todd v. 
Dmsbury (8 M. &: W. 514 ; 10 L. J., Exch., 
410) had in some way shaken the authority 
of Tarhwli v. TarMch, but I confess that I 
cannot see it. For the reasons given by my 
Lord Chief Justice, it appears to me that Tar- 
htwh V. Tarhuoh was well decided. That 
decision, therefore, remains unimpeached ; 
and, though we have the power to overrule it, 
yet I think that we ought not to do so, unless we 
entirely disagree with it. I think, on the con- 
trary, that we are bound and ought to uphold 
that decision, and to affirm the judgment of 
the Court of Exchequer in the present case 
upon the first point on which they denied it» 
Per Keating, J. 2h, 

Even if I felt inclined to question the 
authority of the case of Tarhioh v, Tarduck, 
I should undoubtedly hesitate to do so upon 
considering the very eminent judge by whom 
it was decided, and the length of time that the 
decision has stood unquestioned by any other 
Court. But, so far from being disposed to 
question it, I entirely agiee with it ; and if 
there had been no such decision at all I may 
say for myself that I should have come to the 
same conclusion upon the words of this will. 
Per Lush, J. Ik 

1. Tassell v. Smith (27 L. J., Ch , 694 ; 32 
L. T., N. S., 4 ; 6 W. E. 803 ; 2 Be C. & J. 713) 
overruled in v. Jemings, 13 L. E., Ch. D., 
639 ; 49 L. J., Ch., 209 ; 42 L. T. 169 ; 28 W. 
E. 549. S. C. mm. Jmnbigs v, Jordan, 6 L. E., 
App. Cas., 098 ; 61 L, J., Ob., 129 : 45 L, T. 
593 ; 30 W. R. 369. 

2. Tate v. Amtin (1 P, W. 264) disapproved 
of in Hudson v. Carmichael, 1 Kay 613 ; 18 
Jur. 851 ; 23 L. J., Ch., 893. 

3. Tate v. Clarhe (1 Beav. 100) observed 
ixpon. Wynch, Mm,, or Wynehls Trusts, Me, 
5 Be a. M. & a 188 ; 18 Jur. 659 ; 23 L. J., Ch., 
930; IT Jur. 588; 22 L. J., Ch., 750; 1 W. R. 
426 ; 2 W. R. 670; 1 Eq. Rep. 521 ; 2 Iq. Rea 
1025; lSm.&ja427. 

4. Tainall v. Hankey (2 Moo. P. C. 342), 
marginal note of this report corrected. See 
Alemndef, In Moods of, IB. kT. 454. n. ; 6 
Jtir», 354. 

5. Tamtm v. Moyal Insurance Co. (2 Hem. 
k M* 135 ; 33 L. J., Ch., 406 ; 10 L. T. 156 , 12 
W. E, 549) distinguished in Hutton v. WoBt 
O&rh MaM0ay Co„ 23 L. E., Ch, B., 654; 

52 U J., Oh., 689 ! 49 L. T. 420 ; 31 W. E. 


827. Eeversing, in part, 62 L. J., Ch., 377 ; 48 
L. T. 626 ; 31 W. B. 542. 

6. Taunton's Beparts. The 8th volume of 
these reports is of apocryphal authority. 
Hadley v. Baxendale, 18 Jur. 358. S. P. 
Peto V. Reynolds, 9 Exch. 410; 18 Jur. 472;. 
23 L. J., Exch., 98, 

7. Tawney v. Orowther (3 Bro. C. C. 318> 
doubted whether the facts support the decree, 
Cllnan v. Cooke, 1 Sch. & Lef. 33. 

8. Tawney v. Crmther (3 Bro. C. 0, 161).. 
I do not hesitate to say that Lord Thurlow 
there was wrong ; and from what Lord Eedes- 
dale afterwards says of that case, in Clinan v.. 
Coolte (1 Sch. & Lef. 22), it appears that Lord 
Thurlow himself was not satisfied with it. 
Per Cranworth, C., in Ridgnay v. Wharton, 4 
Jur., H. S., 173, 176 ; 6 H. L. Ca. 266 ; 27 L. J.,. 
Ch., 48. 

With respect to the case of Tawney v. 
Crowtker, I can hardly say that Lord Redes- 
dale and Lord Thurlow are in conflict, for I 
am strongly inclined, with Lord Redesdale, 
to think that Lord Thurlow had great dis- 
trust in the judgment given in that case ; but, 
be that so or not, I am strongly inclined 
to agree with Lord Redesdale, and not with 
the judgment of Lord Thurlow. Per Lord 
Brougham. Id. 176. 

As to the case of Tawney v. Crowther, it is 
not at all material whether Lord Thurlow was 
right in construing the words to amount to an 
acceptance of the agreement. It is an autho- 
rity for this, that if terms be reduced to writing, 
and a man says that he will abide by those 
terms, and will sign the agreement, although 
he does not sign, he is bound by that agree- 
ment : that is what the case amounts to as an 
authority, and it is a very important case. Per 
Loid St. Leonards. Id. 178. 

9. Taylor, Mxp., Railway Riant A’ Steel 
Co., Re (47 L. J., Ch., 321 ; 8 L. E., Ch. B,, 
183; 26 W. B. 418; 38 L. T., H. S., 475)^ 
doubted in Vron Colliery Co., Re, 20 L. E., 
Ch. B., 442 ; 51 L. J., Ch., 389 ; 30 W. B. 388. 

10. Taylor v. Balter (5 Price 306) followed 
in Harvey v. Tekbutt, 1 Jac. & Walk. 197. 

11. Taylor v. Clark (1 Hare 161) followed in 
Morgan v. Morgan, 14 Beav. 72. 

la Taylor v. GhUoU (20 L. B., Eq., 682 ; 44 
L. J., Cb., 740; 32 L. T. 795; 24 W. R. 65) 
distinguished in Smalley v. Hardinge, 7 L. B., 
Q. B. B., 624; 60 L. J., Q. B.,367; 44 L. T. 
603 ; 29 W. R. 654. 

13. Taylor v. Gormam (1 Br. & Wal. 235. n.) 
(relative to costs in a creditor’s suit) qualified 
in JCelley v. Kelley, 1 Ir, Eq. R. 317. 

14. Taylor v. Harewood (Marl) (3 Hare 372> 
approved of in Harrison v. Round, 17 Jur, 
563 ; 22 L. J., Ch., 322; 2 Be C. M. & 0. 190; 
1 W, B. 26. 

15. Taylor v. H&ming (4 Beav, 236). I was 
rather surprised at the language attributed to 
Lord Langdale in Tayhr v. Homing, which I 
think cannot be taken as the law of this court. 
The law of the court is as stated by Lord 
Langdale in Bate v. Bate (7 Beav. 528), and 
probably was so intended to have been stated 
by him in Taylor v. Hming. Per Stuart^ 
y.-CIn, In Twrner v. Mwtkknshm, 4 0i^. 399, 
402. 

16. Taylor Y.MUm (1 Jac. k Valk. 308),. 
semUe, overruled voAngerdem T. 

E. 232; 2 L J*, Ch., 88. 
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1. Taylor v. Jl'ughes (2 J, & L. 24 ; 6 Ir. Eq* 
E. 480 ; f Ir. Bq. E. 629) followed in Jrarii v. 
MThewm i* Groat Southern S* Western Mail- 
wmg Co , 1 Kay & J. 399 ; 24 L. J., Oh., 341. 

2* Taylor v. Ilartindale (12 Sim. 15) fol- 
lowed in Joynt v. Miekards, 11 B. B., Ir., 278. 

5. Taylor v. WemUe (3 Atk. 384) observed 
npon in Pollard v. Clayton^ 1 Kay & J. 462 j 1 
Jnr., K. S., 342. 

4, Taylor v. Portington (7 Be <4. M. & G. 
328 ; 1 Jnr., H. S., 1067), a very peculiar case. 
See Bmwuda v. Zawford, 4 GiS, 42. 

6. Taylor v. Portitigton (7 De G. M. & G. 328). 
This is a case in which theie is evidence of a 
clear contract in writing, between the plaintiff 
and the delendant, signed by both. The de- 
fence is lested, first, upon the ground that 
there is an uncertainty in the terms of the 
written agreement, from the use of the lan- 
guage as to “ painting, repairing, decorating, 
etc ” I am of opinion that there is no un- 
certainty whatever occasioned by those words. 
They must have a reasonable interpretation ; 
and being so interpreted they import what 
can be made fserfectly certain. Ko doubt a 
decision of the Lords Justices has been re- 
ported, I mean the case of Taylor v. Portmgton 
\suprd)j in which there ’were very lemarkable 
Words in an agieement for a lease. The woids 
were introduced to import a condition into 
the agreement, viz , that the lease would be 
granted if the plaintiff put the premises into 
thorough repair, and the drawing-rooms were 
handsomely decorated according to the present 
style. Paint is required both inside and out- 
side, although perliaps for some parts one coat 
might be sufficient.” The Master of the Rolls, 
held, propel ly I think, that there was no un- 
certainty in these words. The Loids Justices, 
howe\ er, came to a different conclusion. Their 
conclusion, which is to be treated uith e\ery 
respect, is founded upon the pai-ticular cir- 
cumstances of the case. But where a question 
arises whether particular expressions are cer- 
tain or not in their meaning, and one man of 
judgment and experience consideis the lan- 
guage to be certain, while two others consider 
it uncertain, the uncertainty cannot be very 
great. The case of Taylor v. Portington is, 
however, a very strong decision. When a 
judge has determined that to his mmd the 
meaning of an agreement is sufficiently clear, 
and has decieed specific performance to be 
enforced in his chambers, it is a very strong 
thing for the Court of Appeal to reverse that 
decree on the ground of the uncertainty of 
the agreement. Perfect certainty is a thing 
very seldomattained in agreements. An agree- 
ment to paint a house with two coats of paint 
could not be considered as uncertain, although 
it is clear that, as to the colour, quality, and 
'other circumstances, you may, if you are so 
defcermmed, introduce into the agreement an 

, element of uncertainty. But in these cases, 

■" ,1 i looks at is* whether, according 

.. ; tq tdie .plain and sejusible inieipret^ion of 

, the language used — as language o^^dinarily is 
real meahipgj intei^tien 
H ^ ft partied dan bd seen/ ^ Rer Stuart, y,-Oh., 

|K J*; K 2d8^'-269,. 

270 f ^3 L: J., Ch., 297, 301, 302; 17 W. R. 
667,.66aj • . . ■ . . 

,6. Tayi&r y. Stihhert (2 Yes. 437) explained 
in Sarnison v, Puignany 2 Dr. k War. 295. S. C. 


Jffarrmn v. Pig ami, 1 Con. & L. 376, 
S. C, mni, Kyme v. Plgnan, 4 Ir. Eq. R. 562^ 
And see Ponegal {^MarguisS v. Oreg^ 13 [ft! 
Eq. Rep. 12. 

7. Taylor v. Taylor (1 L. R., Oh. D., 426 
46 L, J., Oh., 373 ; 35 L. T. 450) distinguished 
in Harris's Settled Psfates^ Me, 42 L. T 683 
28 W. Pw 721. 

8. Teague^ Me (11 Beav. 318), disapproved 
of by Jessel, M. R., in Jarman, Mm., 4*L. R., 
Ch. D., 835 ; 46 L. J., Ch., 485. 

9. Tench v. Cheese (6 De G. M. & G. 453) 
commented upon by James, L. J., 4n Allan v, 
Gott^ 7 L. R., Oh.. 439 ; 41 L. J., Ch., 571 ; 
26L.T. 412; 20 W. R 427. 

10. Tennent v. City of Glasgom Bank (4 
L. R , App. Cas. (Sc*), 615 ; 40 L. T. 694 ; 27 
W. R. 649), dicta of Caiin'=?, L. C., approved 
in Hell 4’ County Banh^ Me, Burgess' ease, 
15 L. R., Ch. D., 507 ; 49 L. J., Ch , 541 ; 43 
L.T. 45; 28 W.E. 792. 

11. Tennent v. City of Glasgow Banh (4 L. R., 
App. Cas. (Sc.), 615) approved in Motmsmorth 
V. City of Glasgom Bank, 5 L. E., App. Cas. 
(Sc.), 317 ; 42 L. T. 194 ; 28 W. R. 677 

12. Termgan v. Glass, Ambl. 62 ; 3 Atk. 409 ; 
Dick, 107. But see 6 Madd. 218. Overruled 
by Pmmell v. Tayter, T. & R. 96. S. 0. mm, 
V. Taylor, 3 L. J., Ch., 139, 

13. Terrell, Me (4 L. R., Ch. D., 293; 46 
L. J., Bky., 47 ; 36 L. T. 646; 25 W. B. 153), 
distinguished in Hudson, Moejg., Walton, Me, 22 
L. R,, Ch. T>„ 773 ; 62 L. J., OR, 684 ; 47 L. T. 
674 ; 31 W. R. 372. 

14* As to Tm'rewesi v. Meatherhy (2 Meriv. 
480) see 1 Sim. k. S, 265. 

16. Terr In, Me (2 Dra. & War. 147), distin- 
guished in Simpson v. Morley, 2 Kay ic J, 71. 

16. Tetley v. Taylor (1 El. & BI* 621 ; 21 
L. J„ Q. B., 346), as to the necessity of a 
eessio honorum in cases of deeds of trust for 
the benefit of creditors, disapproved of in 
Morgan, Mrj?,, Wood house. Me (9 Jur., H. B., 
659 ; 32 L. J , Bky., 15), and a eessio homrum 
IS no longer necessary under deeds of arrange- 
ments between debtors and creditors. See 
Cla^ham v. Athimon, 12 W. R, 342. 

17. Teversham v. Cameron's Coalhrooh Steam 
Coal and Swansea and Laugher Mailmay Co, (3 
De G. k Sm. 296 ; 13 Jur. 333; 18 L. J., K. a, 
Oh., 177 ; 5 Rail. Oa. 492) observed upon in 
Murray's Mxecutors, case^ 18 Jur. 1063 : 6 De 
G. M. & G. 746. 

18. Texira v. Mmm (cited 1 Anst. 228). 
The only case cited in favour of the validity of 
a deed in blank, afterwards filled in, is that of 
Temira v, Mmm^ where Lord Mansfield held, 
that a bond was valid which was given with 
the name of the obligee and sum in blank fo 
a broker to obtain money upon it, gnd he 
borrowed a sum from the plaintiff, knd then 
inserted his name and the sum* thi$ ce.se 
is Justly cited by Mr. Preston, Ip Ms e^itiqn 
of Bhepherd’s Toxmhstone, as it mmmB 
there could be an attorney wii^ho# deed, .ted 
w0 think it bannot be considered Mw.. Per 
Parke, B., in HMlewUte v. M*Morme, 6 M. k 

hh: 

19. Texiwa v. Mvms (1 Anst. 228)' c ^ ^ 
by Hlhhleiphite v. M^Morim, 6 M.*!?*, 

See Tayler v. Great India/n Peninsula MaU- 
way Co„ 6 Jur., K. S., 331, 333; 28 L. J., €h., 
285. Affirmed 4 De G. & J. 559 j 6 Jur., K. S., 
1087; 28L.J.,Oh.,709. 
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1. Thames Irmworhs Co, v. Patent Perrich 
Q}, (6 Jut., N. S., 1013). Tlieie Wood, Y.-Ch.. 
held that a judge’s order made by consent, 
directing proceedings in an action to be stayed 
upon certain conditions, was not an agreement 
to perform the conditions, and a bill filed in a 
court of equity for specific performance would 
not lie. But see Blaohett v. Bates (2 Hem. Sc 
M. 610; 11 Jur., N. S., 500), in ^hich Wood, 

V, -Oh., held that, although the validity of an 
award must be decided by the Court, of which 
the submission is made a rule, yet when the 
award is <ftice established, it may be enforced 
either by an action m any court of law, or 
by specific performance in equity. The Yice- 
Chancelloi’s decision was overruled, on appeal, 
by Lord Cranworih, 0. (12 Jnr., K. S., 151), 
on the ground that, in the case in question, 
a court of equity could not give relief to each 
party; but the decision of the Yice-Chancellor, 
that an awazd made alter a submission to 
arbitration in a court of law can be enforced 
by a court of equity in a suit for specific 
performance, appears to remain untouched in 
the Court of Appeal. See 12 Jur., H. S., 874. n. 

2. Tharpt Be (2 Sm. Sc 0ilf. 578. n.), com- 
mented on in Beslie^ Be^ ZesUe v. P^ench^ 
23 L. E., Ch. B., 552; 62 L. J., Ch., 762; 48 
L. T. 564; 31 W. E. 561. 

3. Queefe, Ter Parke, B., of the doctrine in 
Thonm V. Coolm (2 Stark. H. P. 408 ; 2 B. & 
Aid. 119), relative to surrender by act and 
operation of law. Mims Boyal Societies v. 
Magnmj^ 18 Jur. 1028. 

4. Thomas v. Baw (2 L, E., Ch., 1 ; 15 L. T. 
200) distinguished in Card v. Cotnmishionen 
of Sewers, 49 L. T. 323. 

5. Thomas v. Jones (29 L. J., Ch., 570; 8 

W. E. 328 ; 1 Dr. & Sm. 134) approved in 
Richardson, Be, Richardson v. Richardson, 14 
L. E., Ch. B., 611 ; 49 L. J., Ch., 612 ; 43 L. T. 
279; 28 W. E. 942. 

6. Thomas v. Palin (21 L. R, Oh. B., 360) 
followed in Wallace v. Qraham, 11 L. E., Ir., 
369. 

7. Thomas v. Plnmll (15 Beav. 148) held 
not to be inconsistent with the former autho- 
rities and approved of in Btmlevie v. Mort, 
6 Ir. Ch. E. 99. 

8. Thompson, Be (12 Sim. 392), disapproved 
of in Spmner v. Walsh, 10 Ir. Iq. B. 214. 

9. Thompson v. PartTidge (4 Be O. M. Sc G-. 
794) observed upon in Scott v. Liverpool 
(^Corporation), 3 Jur., H. S., 533. 

10* Thompson v. Waithmam (3 Brew, 628 ; 2 
Jur., H. S., 1080) upheld by the Court of 
Queen’s Bench in deference to the judgment 
of Sfindersley, Y,-Ch., in Jachson v. Woolley, 8 
EL & BL 778; 4 Jur., S., 409; but the 
Court of Exchequer Chamber reversed the 
decision, 8 BL k BL 784 ; 4 Jur., K. S., 666, 

11. Thompson's Trusts, Be (5 Be C. M. k C, 
28 1 2 W. B. 218, 445 ; 2 Eq. Bep. 236), explained 
in Jordan^s Trusts, Be, 2 E, 57. 

12. Thomson v. Waterlom (6 L. E., Eq., 36 ; 
3? Ii. J., Oh., 496 ; 18 L. T. 546 ; 16 W. B. 686) 
not fbUbwed in Barhshire y. Crubh, 18 L. B., 
Ch. B.^ 616; 50 L. J., Ch., 731 ; 46 L. f. 383 : 
29 W* B* 929. 

13. Thomon y. Watcrlom (6 L. B., Bq., 86) 
cotaes to little more than this ; you have a way 
from the high rqad to your housd, a way from 

house to jronr garden, from your garden to 
orohard, und firom your orohmd Into your 


field, to which there is another approach. 
Nobody could say that a person who bought 
the field from you would have a right to use 
the way through your house, garden, and 
orchard. Per James, L. J., in Watts v. Kelson, 

6 L. B., Ch„ 166, 171; 40 L. J., Ch., 126; 24 
L. T. 209; 19W.E.338. 

14. Thorneycroft v, Crochett (16 Sim. 445; 

12 Jur. 1081) followed the principle acted 
upon in this case in Hood v. Baston, 2 Giff. 

692; 2 Jur., K S., 720. 

15. Thornhill v. Thornhill (4 Madd, 377) 
questioned in Smith v. Smith, 8 Sim. 363 ; 6 
L. J.. N. S, Ch, 175. 

16. Thornton, Bxp., BarmJs Baulking Co., 

Be (15 W, B. 189), decided that the Court of 
Chancery will not vacate the registration of a 
winding-up order by the official liquidator, as 
a lis pendens against a shareholder in the 
company. But on appeal, the registration of 
the order was directed to be vacated by the 
Lords Justices, as s. 114 of the Companies 
Act 1862 was intended only to enable the 
registration of a winding-up petition to be 
made as against the company, and not against 
the persons who were, or were alleged to be, 
contributories. S. C. 15 L. T., N. fc>., 623 ; 36 
L. J., Oh., 190; 2 L. B., Oh., 171 ; 15 W, B., 

292. 

17. Thorpe V. Jachson (2 Y. k C. Exch, 533) 
diefca in observed upon in Jones v. Beach, 2 Be 

G. M. k G. 886 ; 32 L. J., Ch., 425. 

18. Thorpe v. Jachson (2 Y. & C, Bxoh. 563) 
went the longest way in favour of the notion 
that notes of this Had might be held joint 
and several ; but it seems to me a mere (Mter 
dictum; and I confess I cannot but hesitate 
to assent to the proposition laid down in that 
case as law, especially when I consider that 
the present Lord Chancellor (Lord Oranworth) 
and Lord Justice Knight Bruce seem to have 
questioned the doctrine. (See Jones v. Beach, 

2 Be G. M. k G. 886, 888, 889.) When I find 
this, I cannot take it to be the law, that 
where B. lends money to three persons on a 
joint cheque, or note, or bond, he is entitled 
to proceed against one of those parties in the 
same manner as if the instrument had been 
joint and several ; that is, looking at the case 
on the footing of the instrument itself. Per 
Kindersley, Y.-Oh., in Other v, Iveson, 3 Brew. 

177 ; 1 Jur., N. S., 568 ; 24 L. J., Ch., 654. 

19. Thynne {Lady) v. Clengall (Bari) (2 

H. L. Ca. 131) doubted, so far as the decision 
seems to warrant the view that interests 
actually acquired under a settlement may be 
defeated subsequently by the operation of the 
doctrine of satisfaction. Per Wood, Y.-0h., in 
Coventry v. OhicJisster, 10 Jur., N, S., 436 ; 33 
L. J., Oh., 361, 

20. TiobweU v. Ariel (3 Madd. 403) was 
decided when Vamm v. Mmdenm, 1 Jac. k 
Walk. 388, n., had not been published. Per 
Wood, Y.-Oh., in Porter, Be, 27 L. J., OR, 196. 

21. Wlemd, Bm., Barms, (30 W. B. 568), 
not foEowed in QuiUer, Mm., Bm^ms, Be, 30 
W. B. 739. 

22. nUem-d, Me (32 14 . J., Ch., 766 ji SB. T. 

687 ; 11 W, B. 764; 3 Be J. k S. 519), 
distin^zished in Botherlmim Mim amd Chemical 
Co., Me, Peace, U B., Ch. B., 103?; 

63 R J., OK m ; 60 L. % 249 ; 32 W. B. 131.. , 

23. TiUey n Midgm Ch. 292) dQuhtedll ^ 

ih Cmiis % ^2 Bm. C. ‘C. 69C?. 1 1 1 p J ^ 
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1. mUorn^B TmH, Me (9 Hare, App. lix.), ob- 
served upon in ModgsofCe T^mt, Me, 2 W. E. 539. 

% Tinker, A%?., France, Me (9 L. E., Ch., 
716 ; 4a 1 j. J., Bky., 147 ; 30 L. T, 806 ; 22 W. E. 
794), distingnislaed in Wainwright or Greener, 
Mj}. 4* Me, 19 li. E., Oh. D., 140; 51 L. J., Ch., 
67 ; 45 L, T. 562 ; 30 W. E, 125. AffirmiTi g 30 
W. B. 62. ^ 

3. Titieg v, Woktenholnie (7 Beav. 425) 

consideied in Macdonald v. Walker, 14 Beav. 
566, and followed in Mall v. Mag, 3 Kay & J. 
585 ; 3 Jnr., H. S., 907; 26 L. J., Ch., 791 : 5 
W. B. 869. ' 

4. Todd V. Mieldg (27 Beav, 353) followed in 
Motts V. Smith, 8 L. E., Eq., 683; 17 W. E. 
1083; 39L. J.,Ch.,13L 

5. TouMtis V. Colthurst (1 L.-E., Ch. B , 626 ; 
33 E. T. 491 ; 24 W. E. 267). The decisions of 

V. -Oh. Stuart in OoUim v. Lewis, 8 L. E., Eq., 
708, and V.-Ch, Malins in Mugdale v. Mugdale, 
14 L. E., Eq., 334, and Tomkim v. Colthurst 
(supra), are in accordance with the decision 
of Lord Cottenham in Mirehouse v, Scaife 
2 Myl. k Or. 695, and I shall follow them. I 
do not consider that in so doing I am acting 
in opposition to the authority of the Court of 
Appeal in Lancejield v, Iggulden, 10 L. B., Ch.. 

Joo ’ 5 23 W. E. 

p3. Per Hall, T.-Ch., in Fargmrson v. Mover, 

46 L. J, Ch, 760; 

00 JM. 1« oo5* 

6. (3L. B, App. Cm, 
^^447 l- J, Bky, 11; 37 L. X. 758 ; 26 

W. E. 62) distingmshed m 6h-ant, &p., Pltm- 

^ 687 ; 28 

_ 7. TomMmm v. CfUl (Ambl. 380) approved 
m Lloyis v. Swrper, 49 L. J., Ch., 217 : 42 
L. T. 218 ; 28 W. E. 419. 

_ 8. Tomlinson, Me (6 L. T, N. S, 13), is 
inapplicable to the state of the bankrupt law 
under the Bankruptcy Act of 1861, the 185th 
section of the 12 & 13Tict., c. 106 having been 
repealed thereby, and no corresponding dis- 
cretion given to the commissioners under the 
new Act. Per Goulburn, Com., in Strong, Mxp , 
Comher, A W. E. 767 ; 10 L. T., K, S., 387. 

9. Looker v. Annesleg (6 Bim. 235). Form 
of order in this case adopted in ComeUr.MelL 

1 5 11 L. J, N. S, Ch, 401 

10. T(phamv, Portland (Luke) (11 H,E. Ca 
S2;J2 Ch 257). (Obligation of the 
decisions of the House of Lords.) My duty is 
simj^y therefore to abide by the decision of 
the House of Lords. That decision is binding 
m every Court in the kingdom, including the 
House Itself in its judicial character. Some 
old wnters have said that even the great Zeus 
himself submitted to the decrees of fate. 
P^rhgs the Huke of Portland, iUustrious 
member as he is of the House of Lords, may 
be persuaded to submit to the decision of that 
House, and to feel that he eught not to struggle 
any more against the 


I ^ r*^**i9 wu nonourame aesire 

Sj® W hat h^ belieyes and knows 
were permitted to me to speak 
Judcial capacity, I 
^ ^ ha^ been 

: to" deceased father, Hie 

creator of the poWor renosipd in * 


^ > 4 Be C. J. & S. 551 : W 
Jur., H. S., 210; 13 W. E. 445). Now the 
trustee of Eoger Allday Kerrison seeks to* 
g’ove against the separate estate of Sir E. 
Harvey for his contribution as co-surety This 
IS endeavoured to be supported by the reason- 
ing contained^ in the case before Lord West- 
bup% of Topping, Fxp, I do not express any 
opinion as to that case, though it surprised me 
considerably when cited to me on Saturday- 
but it does not govern this case. Per Lord 
Eomilhv, M. E , in Laeey v. Mill 27 1? T NS 
504. 505 ; 21 W. E. 153. b., 

n. Torquay Bath Co,, Me (32 Beav. 581 • 
definition of the yords “unregistered com- 
pany,” in Companies Act of 18f52, in Part 8) 
overruled m Bowes v. Mope Mutual Life In- 
mranee 4‘ Monesty Guarantee Societ'ih 11 
Jur., N. S., 643 ; and when used, mean com- 
panies registered antecedently to that Act. 

lo. Toffy, Fxp,, Northumherland and Bur ham 
Bisfnct BanJmig Co., Me (2 L. T., N. S., 687* 
1 Dr. & Sm. 273 ; 29 L. J., Ch., 702 ; 8 W. eI 
624 ; 6 Jur,, N. S., 849), was decided on the 
giounds of the secrecy of the terms of com- 
promise, and has no application to the present 
case, where there was no agreement for, nor 
attempt at secrecy, but where, on the con- 
trary, all matters were completely laid before 
m known to the Court. Bank of Mmlustan, 
^ I^)an V. Bmtern MnaneMl Assoem- 

fo 489 ^ 

(3 Meriv. 210). The 
plaintm and his brother were jointly and 
severally liable for the prior mortgage ''debts, 
ancUJie plaintiff contended, on the Authority 
01 TouJ mm v. Steere, that when the equity of 
redemption was bought by the defendant, the 
puor cliaige was meigecl, and the subsequent 
one migiitbe sot up, and that the effect of the 
transactu)!! was to release him from his 
co\ enant to pay. The case of Toulmin v. Steere 
was a \ery strong one, and theie wronld have 
been an appeal, but that a compiomise was 
made. But this would be much stronger if, 
when an estate was subject to two mortgages 
and the first mortgagee got in the equity of 
redemption, he not only released his own 
charge, but let in the second mortgagee to a 
bettor position. Toulmin v. Steere clearly was 
not inte nded to go that length. Per Eomilly* 

Mrkpairiek, 13 W. B. 
1010, 1011 ; 13 L. T., N. S., 56, 57 
15 Tmlmin y. Steere (3 Meriv. 210) Is said 
not to^be the law of the Court; but it is of 
great impoitance that cases should not be 
shaken and their authority weakened. There 
IS nothing ill Lord St. Leonards’ great work 
upon Ytudors and Purchasers to impugn the 
authority of Toulmin v. Steere, although the 
decision was given against Ms own argument 
Eomilly. Per Stuart,\.Ch., 
in WzUms v. Sihley, 4 Giff. 442 , 448. 

128) commented upon in SkarsUn^ V. mUsl 

^^^fford V. Boehm (3 Atk. 440) ex- 
liability of a cestui 'am trust - ' 
to indemuiiy trustees concurring in an autiibir- 
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Lyndlitir&t’s obsenations in, explained in 
Barclay , JEocjp,, 5 Be B. M. & G. 403 1 1 Jnr., 

m s., 114. 

1. Trollope v. Moufledge (2 Be G. & Sm. 
€62) appiovecl in Moore v. Bmon, 16 L. B., 
Ch. B , 666 ; 49 L. J., Ch., 807 ; 29 W, B. 12. 

2. Trotter v. Maclean (13 L. B., Cb. D., 674 : 

49 L. J., Ob., 256; 42 L. T. 118; 28 W, B. 
244) followed in Joieey v. Btekinwn, 45 L. T. 
643. ’ 

3. Trouglifon v. Gif ley (plaintiif examined 
as witness) overruled by Lord Thnilow. 
SewaUoii ^ Toolmj^ Bick. 799. 

4. Trovglton v. Githy (Ambl. 629) dis- 

tingnisbed in Mussell, Bwp , Wmn.Re, 2 L. E., 
Ch. B,, 424 ; 45 L. J., Bky., 86 ; 24 W. B, 802 ; 
34 L. T., N. S., 295. ’ 

6. TrnlocTt v. Roby (2 Phil. 395). The 
correctness of the proposition laid down by 
Lord Cotteiiham in this case, that bills of 
review are confined to cases in which the 
decree is contrary to the foims and practice 
of the Conit, doubted by Turner, L. J , in 
Green v. TenUns, 6 Jur., K. S., 615, 617. 

6, Trye v. Gloucester CCorpoQ^atum) (14 
Beav, 173) remarked on in Cawovi v. 
Thompson, 17 6"ur. 798 ; 22 L. J., Ch., 835. 

7. Trye v. Gloticester {Corporation') (14 
Beav. 173) overruled in JPhilpott v. St 
George's Hospital, 3 dur., Bf. S , 1269 : 6 H. L. 
Ca, 338. 

8, Tucker v. Sanger (M^Clel. 439. S C. 
mm. Tucker v. Tucker, 13 Price 607) observed 
upon and disapproved of as an authority, 
in Mrley v. Birley, 26 Beav. 299, 806 ; 4 Jm., 
H. S., 315; 27 L. L, Oh., 569; 6 W. E. 4U0; 
and see 2 Sug. Pow. 282. 

9, Talk V. MoMmj (18 L. J, Ch., 83; 12 
L. T., N. S., 469; 2 Ph. 774) commented on in 
London <Sc South-Western Railway v, Gomm, 

20 L. E., Ch. B., 562; 61 L. J., Ch., 530; 46 
L. T. 449 ; 30 W, E, 620. Bever&ing 45 L T. 
606, and explained in Haywood v, Brumwick 
Remanent Building Society, 8 L. E., Q. B B., 
403 ; 51 L. X, Q. B., 73 ; 46 L. T, 699 ; 30 W. E. 
299. 

10, Tulk v, Mowliay (2 Ph. 774) commented 
on in Ratclimg v. JDuMlns, 1 Bay 1 ; 17 Jur. 
1113; 2 W. E. 2; 23 L. J., Oh., 46. Affirmed 
2 Bq. Kep. 7L 

11. Tullett V. Aomstrong (4 Myl. C. 877 ; 
9 L, J., K. S., Ch., 41 ; 4 Jur. 34. Affirming 
1 Beav. 1 ; 8 L. X, H. S., Ch., 19; 6 id, 303) 
approved of in Russell v. Dickson, 2 Br. k War. 
133 ; 1 Con. k L. 284 ; 4 Ir. Bq. E. 339. 

12. Turner and Skelton, Re (13 L. E., Ch.B., 
130; 49 L. X, Ch., 114; 28 W. E. 312), not 
followed in Allen v. Richardson, 13 L. E., 
Ch. B., 624; 49 L. X, Oh., 137; 41 L. T. 616 ; 
28 W. B. 313 ; approved of in Rlielps v. White, 
7 L. E., Ir., 160. 

13. Ttwner, &p, (3 Yes. 243), followed 
in Getynog Llanticit Colliery Co,, Re, Gray v. 
Seckham 20 W, E. 920; 27 X. T., K. S., 290; 
7 X. E., Ch,, 680. 

14* Turner, Me, Waller v. Turner (S3 X. X* 
Oh*, 232 ; 9 L. T. 760 ; 13 W. B* 337 ; 10 Jur., 
K. B*, 174),followedin VanGMmm'r^Mermekss, 

21 X, B., Oh. % 189 ; 61 L* J., Oh*. 929 ; 47 
X.T.46; 30W.B.78a 

16. mnmr v. DembUdeey (6 Madd. 94) is 
the same with Turner v. RgMnsm, 1 Sim, k S. 
313 ; but in 6 Hadd, the faok are inoorrecfely 
'^'“ 'ted. See 1 Sim. k S. 316. n, 

|Y01<, ?1II. 
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16. Turner v. Hancock (20 L. E., Oh. B,, 303 ; 
61 L. J., Ch., 617 ; 46 L. T. 750 ; 30 W, E. 480) 
distinguished in Dutton v, Thompson, 23 L. E., 
Ch. B., 278 ; 62 L, X, Ch,, 661 ; 31 W. E. 596. 

17. Turner v, Maule (16 Jui. 761). On 
a trustee becoming bankrupt, a new trustee 
may be appointed, and the above case to the 
conlraxy is overruled in Re Renshaw, 17 
W. E. 1035 ;-4 L. B., Oh., 783. Per Giffiird, 
L. X 

18. Turner v. Robinson (1 Sim. k S. 313) 
doubted by Yice-Ciianoeilor in Marcos v. 
Pebrer, 3 Sim. 466. 

19. Turner v. Sargent (17 Beav. 615) ap- 
proved in Wise v. Pijjer, 13 L. E., Ch. B., 
848 ; 49 L. X, Ch., 611 ; 4J L. T. 794 ; 28 W E. 
442. 

20. Turner v. Turner (4 Jur , N. S., 67 ; 27 
L. J , Ch , 232) was not a correct decision. 
See S. C. 4 Jur , N. S., 127 ; 27 L. J., Ch., 272 ; 
and 21 & 22 Yict., c. 77, s. 6. 

21. Turnley, Re (1 L, E,, Ch., 162), not 
followed in Marner, Re, 16 W. E. 99 ; 36 L. J., 
Ch., 68. And the costs of a petition by a 
tenant for life of a fund paid into court under 
the Trustee Belief Act, asking that the divi- 
dends may be paid to the petitioner during 
his life, must be paid out of the income, not 
out of the corpus of the fund. 

22 Tweedale v. Tweedale (10 Sim. 463). 
Mr, Jacob was very much dissatisfied with 
that decision, and it was intended to appeal, 
bat it was compromised. Per Wood, Y.-Ch., 
in mu V. Potts, 8 Jur., N. S., 656; 10 W. E. 
411. 

23. Twyne's case (3 Eep. 80 b). I think the 
principle of Twynds ease, as to non-delivery 
of possession, h to be applied in much the 
same way as the rule in bankruptcy with 
lespect to order and disposition— which is, 
that the goods must remain in the order 
and disjiosilion of the bankrupt up to the 
time of the bankruptcy, and when possession 
is given befoie the bankruptcy there is no 
ground for saying that it is fraudulent. Per 
James, L. J., in Wilson, Hxp , 22 W. B, 241, 
242; 29X. T. 860. 

24. Tyson v. Fair dough (2 Sim. k S. 142) 
remarked upon in Seawle v. Smales, 3 W. E. 
437. 

V. 



26. VVrieh v. LUdifieU (2 Atk. 372). Be- 
scribed by Lord Brougham, 0., in Shsrratt v. 
Be^vtley (2 Myl. k K, 162), as a case reported 
in a very slovenly way ; but it is also reported 
in 2 Purton Cooper, tempoiO Cottenham, 0., 
p 631, under the name ot Francis 'r. DUehjUU, 
wheie it is stated from the Jodrei MSS,, and 
In substance to the same effect as in the 
report in 2 Atk. 372. Per Brady, 0., Jessop, Me, 
11 Ir. Ch. B. 424, 428. 

26. Dnity Joint Stock Mutual Banking 
Association, Mxp, (3 Be 0. & J. 63 ; 6 W. B. 
640), distingui^ed Per M, B., in Jonh, Mm. 
# Re, 18 X. B., Oh. B., 109 ; 50 X* X^ 0h., 673 ; 
45X.T. 193; 29W.B.747, 

27. Hnmmh v. Bjbeakmtm, Re 

(4 X* B., Oh. B., 620; 46 X. Ok, 608 ; 35 
X* T. 731; 25 W, B. 225), disappwed in 
Moberti, Me, 27 X. B.| Oh. B., 346 f 58 X. L, 
Ok, 1023; S2W.B;.m t J 

28. " trpfiWs me (1 mm„ K. 391 ; I# 
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481 ; 20 L. J., X. S., Oh., 480). (Debts in 
respect of which the call is made.) Followed 
in DM& Woltefhampton^ Chester, 4* 

Mirhenliead Junetion Railmay Co., Be, 1 
De G. M, & G. 510 ; 21 L. J., H. S., Oh., 341 ; 
16 Jtir. 207. ^ ^ 

1. TIpfilVs ease (2 H. L. Oa. 674) Mowed 
ill MarliwelVs case, 5 De G. & Sm. 528 ; 16 Jur. 
989. 

2. CjpJilVs case (2 H. L. Oa. 674; 14 Jar. 

843) distinguished in Commfs case, Brighton, 
Lems, ^ TmihUge Wells Direct Baihoay Co , 
Me, 5 De G. & Sm, 150 ; 21 L. J., N. S., Oh , 
461 ; 16 Jnr. 120. ^ ^ 

3. WpfilVs case (2 H. L. Oa. 674 ; 6 Kail. Oa. 
338 *, 14 Jur. 843) observed upon in Bichell, 
Micp., 1 8im„ K S., 187; 20 L. J., H. B., Oh., 
129 ; 15 Jux. 63. 

4. Uruguay Central and JBygueritas Mail'- 
way Co. of Monte Video, Me (11 L. K., 
Oh; D., 372; 48 L, J., Oh., 540; 27 W. E. 571), 
approved in Chapel Mouse Colliery Co,, Me, 24 
U K, Oh. D., 259 ; 62 L. S., Gh., 934 ; 49 L. T. 
676: 31 W. E. 933. 

6. Upton y. Brown (12 L. E., Oh. D., 872; 
48 D. 3., Oh., 766 ; 41 D. X. 340 ; 28 W. E. 38) 
disapproved and not followed in Mmmins v. 
Bradford, Johnson v. Brnmins, 13 D. E., Oh. 
D., 493; 49 U J., Oh., 222; 42 L. T. 46; 28 
W.B.53L 

6. Ustiehe, Me (36 Beav. 338). With 
regard to this case which was also pressed 
upon me, I confess that I should have come 
to a different conclusion upon the construction 
of that will in that case from that of the 
Master of the Bolls; but bis lordship pro- 
ceeded upon the particular language of the 
will, and did not profess to decide in opposi- 
tion to Byre v. Marsden (4 Mjl. &: 0. 231). 
I do not, therefore, feel pressed by that case. 
Per Malins, T.-Ch., Arnold, Me, 10 L. E., Eq , 
252, 268 ; 39 L. J., Oh„ 875 ; 23 L. T, 837 ; 18 
W. B. 912. 


7, Vaisey v. Meymlds (6 D. J., Ob., X. S., 
172 ; 6 Buss. 12), not followed in Moose, Me, 
Beam v, Williamson, 17 L. E., Oh. D., 696; 
60 L. J., Oh., 197; 43 L. T. 719 ; 29 W. E. 230. 

8. Vane v. Vane (2 L, E., Gh. D., 124; 45 
B. J., Oh., 689; 34 L. T. 613; 24 W. E. 602) 
questioned in Bligh, Me, 12 L. E., Oh. D., 364; 
27 W. E. 876 ; 49 L. J., Gh., 66 ; 41 L. T. 570. 

a Vme V, Vme (2 L. E., Oh. D., 124; 45 
h. J., Oh., 381; 34 B. T. 613; 24 W. E. €02) 
observed upon in Brandon's Trusts, Me, 13 
B. B., Oh. 35., 773; 41 B, T. 766. 

10. Vm Chelmve v. Nermehat (21 L. E., 
Oh. D., 189; 51 B. J., Oh., 929; 47 B. T. 46; 
30 W. B. 789) approved in Dmidson v. Illidgei 
27 B. E., Oh. D., 478; 63 B. J., Gh., 990 ; 33 
W. B. 18. 

IB Vcmghany. Vamderstegen Drew. 166) 
(part) not followed in Godfrey or Gitbert v. 
iMm^den, Harrey's Mstate, Me, 13 B. B„ Oh. D.* 
3 ; 42 B. 1?. 68 ; 28 F- B. 73. 


“ \Mcurlen, Marrefs Mstate, Me, 13 B. B„ Oh. D.* 

• , 1 49 h K OK 42 U T. 68 ; 28 F- B. 73. 

^ ' 12. Yaughm v, Vmders^en (% Dtew. 166). 

' . The ppneiple as to the liability Of the property 
a baaided woman to-her contracts explained 

S i acted upom In Mbbdim v. Meters, 0 3xt., 
^ ^ §,’764; '23 C | ^ - r 

’ 13* Ymghan y. Vmd^rsfege^l^J^ew^ lT^), 


not impeach it. Per Kindersley, V.-Ch., in 
Blachford v. Woolley, 9 Jur., X. S., 668, aird 
Hobday v. Petei^s, 28 Beav. 354; 6 Jur, X. S., 
794, upholds the principles of that decision. 

14. Vauxhall Bridge Co. v. Spencer {Lord) 

(2 Madd. 356) distinguished m Caledonian 

Dumbartonshire Junction Mailmay Co. v, 
Helensburgh {Maghtrates), 2 Macq. H. B. Ca. 
391; 2 Jur,N. S., 695. 

15. Vaoasseur v. Krupp (15 L, B., Gh. D., 
474 ; 28 W. E. 366) not followed in Beddall 
V. Maitla^id, 17 B. E., Oh. D,, SOL. J., 
Oh., 401 ; 44 L. T. 249 ; 29 W. E. 484. 

16. Vavasseur v. Kritpp (35 L. E,, Oh. D., 
474; 28 W. E. 366) not followed in MoGow&n 
V. Middleton, 11 L. E., Q, B. D., 464; 52 B. J., 

Q. B., 355 ; 31 W. E. 835. 

17. Veal V. Veal (29 L. J., Oh., 321 ; 2 B. T. 
228; 8 W. E. 2; 27 Beav. 303) followed in 
3Iead, Me, Austin v. Mead, 15 B. E , Oh. D , 
651 ; 60 B. J., Oh., 30; 43 B, T. 117 ; 28 W. B. 
891. 

18. Veiteh v. Mussell (Oar. & M. 362 ; 3 Q. B. 
928). It is very important to observe that, 
although, by reason of the general custom of 
physicians not to charge, it has been held that 
they could not sustain an action for their 
services, the ground being that the patient 

j dealt on the faith of the general custom, still 
they can, by special contract, charge. This 
was decided in Veiteh v. Mussell, There seems 
to have been cited there a much older case, o£ 
Style V. Smith, a case cited by JPopham, J., in 
Marsh v. Mainsford (2 Leon. Ill), where it 
was said to have been determined “ that if a 
physician, in the absence of a father,^ give his 
son medicine, and the father, in consicleration 
thereof, promise to pay him, an action will 
he for the money.” I have looked at the 
oiiginal aiithoiity in Leonaid, and it does not 
say ** giving him medicine,” but it says “at- 
tending on him.” It might have made a 
consideiable diSerence, in my mind, in the 
case, if the law of the land had been that a 
physician could under no circumstances charge 
in respect of the pains and attention that he 
bestowed ; because the bye-law does not pro- 
hibit pliysiciaiis from making a charge, but 
only fiom selling drugs. The power of charging 
on special contract therefore remained ; and 
if physicians had the power of charging for 
their practice, then, I apprehend, the moment 
they repealed their bye-law, their licensee 
would go forth entitled both to attend a case 
and to supply the medicines which he should 
prescribe. Per Wood, T.-Oh., in Att.-Gen* v, 
Moyal College of Physicians, 1 John. & H. 561, 
591 ; 7 Jur,, X. S., 511, 515 ; 30 B. J.. Oh., 767. 

19. Vennefs Settled Mstates, Me (6 L» B., 

Eq., 249; 16 W. E. 1033). I cannot in this 
case follow the order in that case. By re- 
liance on that case the parties here have, on 
my view of it, been led astray. Per Lord 
Justice James, in Clough, Me, 16 L. B., Eq., 
284, 288; 42 L. J., Oh., 393; 28 L. K X. S., 
261; 21 W.B.462. , 

20. Venom’s Settled Mstaies, Me, v, 

BUm (dictum) (2 B. K., Ch. B., 626 ; 45 B, J., 
Oh., 409 ; 24 W. E. 782), not followed in Sutton 

' w. >SuMon, 22 L. E., Oh. B., 511 ; 52 B. J.^ Oh., 
f 933 ; 48 B. % 96 ; 31 W. E. 369 
' ^ ^ 2l. 
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Ternon, which may perhaps be the reason, 
rer lurner, L. J,, in MomingUm v. Keem, 
I Jur., H. S , 982. n. 



aJ' . Eq., 

436 ; 43 L. J., Oh., 832, 30 L T. 540). I 
regret to have to add one more to the many 
decisions upon a point which ¥.-Ch. Kindeisley 
consideied, and which I considered, to be 
conclnded by authority, bnt which has, iin- 
foitiuiately, been re-opened by the decision 
of V -Oh. Bacon, in Vlmit, . . . All the 
modern cases on the snbiect, four of which 
ha\e beem cited by Mr. Eogers, concni ; the 
line of authoiity is nnbioken down to the 
latest case, that of He, I am hound 

to say that, in my opinion, that decision was 
enoneons, and I cannot foilo^\ it. Per Jessel, 
M. E., Jones, Be, 24 W. E. 697, 698 ; 2 L. E., 
Oh. D., 362 J 45 L. J., Oh., 428; 35 L. T., N. S.! 
25. 


2. Villareal v. Qalway {LorJ) (AmbL 682; 
1 Bro. €. 0. 202), an authority not to be fol- 
lowed upon the abstract question, whether the 
devise of an annuity to a widow, charged upon 
lands out of which'she is dowable, is a bar to 
her claim of dower out of those lands. JSall 
V. mu, 1 Con k L. 120; 1 Br. & War. 94: 
4 Ir. Eq. E. 27. 

3. Vimr^s Abridgment, tit. Distress (1): 
“If there are several joint tenants, and one 
grants a rent^ charge out of the land, the 
grantee may distrain the cattle of the grantor. 
But he cannot distrain the cattle of the other 
joint tenants. But he may distrain the cattle 
of a stranger that come upon the land.” To 
the last proposition, however, it is added 
giicera, Brady on Distress (2nd edit., pp. 41, 
76) repeats the same proposition. Per Wmslow, 
Q.-O., arguendo. The authorities which ha’ve 
been referred to do not, in my opinion, in the 
slightest degree touch this case, except that 
dictum upon which Mr. Winslow very properly 
relied, that cattle of a stranger being upon 
land which is held in joint tenancy may be 
distrained for rent due from one of the joint 
tenants. I cannot follow that dictum. Bofoi c 
I could adopt it as an exposition of the law I 
must find it distinctly stated, and have the 
authority of some decided case for it. I can 
see reasons against it. Per Bacon, V.-Ch., in 
Parh, Mxp., Potter, He, 18 L. E., Eq., 381, 385 ; 
43 D. J., Bky„ 139 ; 30 L. T. 618 ; 22 W. E. 768. 

4. Vineg, PJxf., Gilbert, Pe (4 L. B., Gh. D., 
794; 46 L. J., Bky., 80; 36 L. T, 43; 25 W. E, 
364), distingnished in Mall, Mxp , Aken, Be, 
16 L. B., Oh. D., 601; 50 K J., Ch., 400; 44 
D.T.8; 29W. E.298. 

6. Tmt V. Padgeii (28 D. I., Oh., 21 ; 31 
D. T., B„ 21 ; 6 W. E. 641 ; 2 Be G. & J. 
611) distinguished in Marter v. Cohnan, 19 
L. E., Oh. B., 630; 51 B. J., Oh., 481 ; 46 L. T. 
154; 80 W. B. 484. 

6. Tmmrd,Me (35 B. Ch., 804; 1 L. E., 
Oh., 688 ; 12 Jur., H. S., 680; 14 W. E. 1000; 
1 li. B., Eq., 667 ; 35 L. J,, Ch., 460 ; 14 W. B. 
496 ; 14 B, %, N. B., 182), reluctantly followed 
by Malins, Y.-Oh4, in be Berre V. Gtmrhe. 43 
B. I., Ch., 821 - IS B. E., Iq., 687, 688 ; 31 B- T, 
161;23W.E.3, 

7, Voet^ libt XX., lit. B, s. 13, the reference 
by Burge's Commentaries on Colonial and 
foreign Baws, toI. iii., p. 5f2, as an authority 
for the proposition that, even in a ooncursus 

i bf qieditors, the contract bl hj^otheca alone 


4 1 



does not give the creditors any preference on 
lien, unless the mortgage had been followed 
by delivery, is not borne out by the text of 
Voet. Tatham v. Andree, 1 Moo. P. 0., F. S., 386. 

8 Vgse v. Poster (42 B. J., Oh., 245 ; 8 B. E , 
Oh., 309, and on appeal, 41 B, J., Oh., 37; 
7 L. E., H. B., 318). As to the extent of the 
deciee in this case, see S.O. 44 L. J., Oh., 344: 
10 B. E., Ch., 236. ’ * ’ 


w. 

9. WaclerdatJi, Pxp. (5 Vos. 574), over- 
ruled, semMe, by Lamhrt, Exp , 13 Ves. 179. 

10. Wade v. Pagit (1 Bio. 0. C. 363). The 
repnit of that case seems in manv respects to 
be imperfect. Per Eomiliv, U, \, in Carmr 

V. Richards, 6 Jur., N. S., 1412, 1415. 

11. Wainman v. Field (Kay 507) distin- 
guished in might. Re, Blight v. MaHnolL 
19 B, E., Oh. B., 294 ; 51 B J., Ch., 162: 
45 B. T. 524; 30 W. E. 613. Affirmed 23 B. B., 
Oh. B., 218; 52 B. J., Ch., 672; 48 B. T. 543: 
81 W. E. 535. 

12. Wakefield v. Brown (9 Q. B, 209; 15 

B. B, Q. B., 373) followed in Maqimv v, 
Edwards, 13 0. B. 479; 17 Jur 839; 22 B. J., 
0. P., 171. ' 

13. Walbum v. Jngilby (1 Myl. & K. 61) 
not followed in Kearsley v. Philips, 10 B. E., 
Q. B. B., 36 ; 62 L. J., Q. B., 8 ; 31 W. E. 92. 

14. Walker v. Beauchamp ( Countess) (6 Carr. 
& P. 552) considered in Reilly v, FiUqerald, 
1 Br. 122; 6 1r. Eq. E,335. 

15. Walker v. Easiem Counties Railway Co, 
(6 Hare 691 ; 12 Jur. 787) not maintainable. 
Per Kindeisley, V.-Oh., in Maynes v. Haynes, 30 
L. J., Ch., 578. 

16. Walker v. Eastern Counties Railmay Co, 
(6 Hare 591) disapproved of in Mill y. Great 
Northern Raihoay Co„ 1 Jur., F. S., 102; 24 
B. J., Ch., 212. 

17. Walker v Eastern Counties Raihoay Co, 
(6 Hare 594) doubted in Adams v. Blaekwall 
Railway Co„ 2 Maon. k G. 118 ; 2 Hall k Tw. 
285; 19 B. J., Ch,, 557 ; and commented on in 
Regents Canal Co v. Ware, 26 L. J., Oh., 566. 

18. Walker v. Mottram (19 L. E., Ch. B., 
355; 51 B. J., Ch., 108; 45 B. T. 659; 30 

W. E. 165) followed in Dawson v, Beeson, 22 
B. E., Oh. B., 504 ; 48 B. T. 407; 31 W. E, 537. 

19. Walker v. Walker (29 B. J., Ch., 866). 
With regard to the case of Walker v. Walker, 
which has been cited, the report was very 
meagre, and he could not help thinking that 
the decision turned a good deal on the request 
referred to in the case; but anyhow he did 
not think it appEed to this case. Per Wiokens, 
Vs-Ch., in Midd/etofiv, Windross,21 W. E* 822; 
12 L. J., Ch., 566 ; 21 W. E. 822. 

20. Walker v* woodaeard (1 Buss.) observed 
upon in Tomlin v. Tomlm, 1 Hare 236. 

21. Walker'*$ ease (S Go, Eep, 22 a) explains 
very clearly the difference between a lessee 
and an assignee. Between lessor and lessee 
there are two privities— privity of eetete, and 
privity of contract. Between lessee and as- 
signee there is only one privity, that of estate, 
Por Mahns, V*-0h., in Mmsell Mood Pwnhase 
Mmmjs, Be, 12 B, B., Eq., 82 ; 40 B. B, Oh., 
878 ; 19 W. K, B», 706: 2S I* 5?., ST. S., 8?9. 

22. Wall V. WaM (IS Steu 6^) owmsM. 

The base of WdU % weM is certainly a dfeebt 
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ba’feli- become bankrupt, th© bnihoHera 
r^ht td nave the piopiKrt]r applledi ia.t 


authority in favour of the petitioner, but, in 
my opinion* that case was decided through 
some oversight, for the decree cannot be re- 
conciled with the remarks in the judgment. 
The Court cannot bind Mis. William on the 
doctrine relating to fraud, as thcie could be 
no legal fraud where she had no power to give 
up what she purported to deal with. On this 
point McJioU V. Jones (3 L. E., Eq,, 701) is a 
strong authority. Although in so doing I 
must overrule Wall v. Watl^ I must bold that 
a married woman cannot by election, any more 
than by any other means, deal with her le- 
versionary choses in action. Per Walsh, M. E., 
in William v. Maym, 16 W. E 173. 

1, Wall V. Wall (15 Sim. 613) observed 
upon in Rolmion Y.WlieelwngM^ 6 De G-, M. & 
0, 635. 646. 

%, Wallace v. Pomfret (11 Yes. 542) not 
maintainable. JSdll v. MUy 1 Dr. k War. 94 ; 

1 Con. & L 120; 4 Ir. Bq. E. 27. 

3. Wallace v. Pomfret (11 Yes. 542). The 
decision of Lord Eldon in tliis case has been 
much disapproved of. Lord St. Leonards, in 
Mall V, mu, 1 Dr. k War. 94, 122 ; 1 Con k L. 
147 ; 4 Ir, Eq. Eep. 27, says he does not see how 
it is possible to maintain that decision con- 
sistently with the authoiities. I confess I do 
not quite understand the force of that observa- 

- tion per Y^ood, Y.-Oh., in Ahrris v. 

27 L. J., Ch, 674, 676. 

4. WallM V, Tayhf (8 Sim. 241). I think 
I have heard this case unfavourably com- 
mented upon from the bench. Per Kinders- 
ley, Y.-Ch., in Johison v P<mth, 3 Jur„ H, S., 
1048, 1049. 

6. Wallmortli v. Molt (4 Myl. k 0. 619) 
followed in Peeh v. StanhojM, 13 L. J., N. S., 
Ch., 453. 

6. Wallmyn v. Coutts (3 Meriv. 707) has 
been much doubted. 3 Sim 1. n., and see a 
^ full statement of that case, iJ. 14. 

- 7. Walmsley v. Fojshall (32 L. J., Ch,, 672 ; 

8 L. T. 669 ; 11 W. E, 792 ; 1 De 0. J. & S. 461) 
distinguished in Curtis v. 81ieffieU (No. 2), 21 
L. B., Ch, D , 1 ; 61 L. J., Ch., 536; 46 L. T. 
177; 30 W B. 581. 

8. WalnnA v. MawUm (10 L. E., C. P., 

, 342) commented on in Larcrie v. Lees, 7 L. E., 

App, Cas., 19 ; 61 L, J., Ch., 209 ; 46 L, T. 210 ; 
30 W, E. 185. Affirming 14 L. E., Ch. D., 249 ; 
49 L. J., Oh., 636; 42 L. T. 486: 2$ W. E. 779. 

9. Walsh V, Trevannwn (16 Sim. 178) 
observed upon in Poohe v. Kendngtm (LordX 

} 2 Kay & J. 763 ; 26 L, J., Oh., 796. 

10. WaMughmi {Lori) v. CooMclde (3 Hare 
122) distinguished in Mamer v. 1 Kay k 
J. 461 ; 1 Jur., N. S., 466 ; 24 L. L, Ch., 497. 

11. Walstah v. Spottiswoode (16 M. k W. 
506) commented upon in Baird v. Boss, 2 
Macq,H.L.Ca,6L 

It Want V. malMrass (8 L. B., Exeh., 176) 

^ Mowed in Tafiguera^-^Wmmmd and Landau, 

I ^ Ba 45 Lt T. 181. Affirming 20 L. E,, Oh. D., 
466 ; 51 L. J., Oh., 434 ; 46 L. T. 542 ; 30 W. E, 

^ ' 13. Warh-urtoft v. MUl (Kay 470 : 2 W. E. 

- f LrX, 0b., ^33) might, if theauthcritiee 

' ^Wh were afterwards cited in v- Mastims 

''' ' V. ‘ . i been cited to me,i * 

i have oeen nlaced unan hijybjsi'p -fVmrt +’Kr,+*l 


which had previously been dealt with by the 
debtor. I said in the course of my judgmei^ 
that the date to be looked at was not that of 
obtaining the order nisi, but subject to the 
opeiation of the 15th section of the 1 & 2 Viet., 
0 . 110, as to intermediate charges, that thr 
real charge was acquiied wnen the charging 
order was made absolute. The expressions I 
then used were not necessary for my judgment, 
and were perhaps erroneous. The statute does 
this: it directs the Judge to make an order 
nisi ; this, if sufficient cause is sho'^n, falls to 
the ground, but if not it remains in force ; in 
the meantime, however, it is not inoperative ; 
it takes the fund out of the control of the 
debtor, and the only question is, whether 
sufficient cause can foe shown. Per Wood, 
L. J., in Holy v. Barry, 37 L. J., Ch., 723, 
725; 3 L. E., Ch , 452, 456, 457; 16 W. E. 654, 
656, 657. I think the st longest point made in 
this case on the pait of the appellant was the 
reference to one passage in the ludgmcnt of 
my learned brother in Warhurtoib v. Milt I 
think the explanation he has given is cor- 
roborated by a short passage in the subsequent 
judgment in Scott v. Mastings (Lord), Per 
Selwyn, L. J. 

14. Warde, Re (2 John, k H. 191) I cannot 
understand the decision in this case. Per 
Bacon, Y.-Oh., in Clergy Orgjltan Corporation, 
Me, 30 L. T., N. S„ 806, 807 ; 18 L. E., Eq., 280 ; 
22 W E. 789. 

15. Ware r, Cmiberlege (20 Beav. 503; 1 
Jur. H. S., 745 ; 24 L, J., Ch., 630) overruled. 
Edwards v. Mall, 6 De Q. M, k 0. 74 ; 25 L. J., 
Ch., 82 ; 1 Jur.,N. S., 1189. Affirming 11 Hare 
6 ; 17 Jur. 693 ; 22 L. J„ Ch., 1078. 

16. Ware v, Polhill (11 Yes. 257) observed 
upon in Lantslery v. Collier, 2 Kay k J. 709 : 
25 L. J , Ch., 672 ; 4 W. E. 826. 

17. Wa7'e V. Rowland (15 Sim. 687, 693), 
Where tho words of gift are “to the next 
heir,” or “ to the heir at law,” there seems to 
be comparatively little difficulty; but where 
the word is “heir” only, considerable doubt 
arises ; and here, I confess, I was struck with 
the remark in the judgment in the case of 
Ware v. Rowland, where the Vice-Chancellor 
of England observes that it cannot be argued, 
with any show of reason, that there is any sub- 
stantial difference between the words “heirs 
at Jaw ” and “ heirs.” I should be very sorry 
to pronounce an opinion at variance with one 
of Sir Lancelot Shadwell, who was so remark- 
able for his powers of construing ambiguous 
instruments ; but although I do not concur in 
tho learned Vice-Chancellor’s observation, I 
find sufficient peculiarity in the circumstances 
of the case to prevent my regarding it as a 
binding authority in the present instance. 
There the gift upon which the question tur»d 
was “to and among the heirs at law” of the 
testator ^himself, “ share and Share alilrft j 
here it is to the heirs ol a stranger. Per 
Bacon, Y.-Ch., in Steeoms, Me,. 15 L, E., 

110, 113. ^ ^ ’ 

18. The principle of Warmg, Mm. (19 Yes.' 
345 ; 2 Eose 182 ; 2 0. & J. 404), that where A., 
and ,B. are acceptor and drawer of bills, and 
property of the one comes to the hands of ,tthe‘ 
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as well to cases of double insolvency as of 
double bankruptcy ; and tlie piinciple is appli- 
cable,^ altbougb the property held as an in- 
demnity is not sufficient to pay the bills in 
full. Powles V. ffargreaves, 17 Jur. 1083 ; 3 De 
G.M. &;a 430; 23 L J., Ch., 1. 

1. The pie in Waring, Mxj). (19 Ves. 315), 
only applies to cases of double bankiuplcy or 
insolvency, in which the estates of both parties 
are subject to an obligatory adminisiiation, 
and aie under the control of the Court. It has 
no application, therefore, to a case where one 
of the parties residing abroad had enteied into 
a composition with his creditors which did not 
operate to bring Mm or his estate within the 
jurisdiction of the Court. General South 
American Co., Jfej?., Ygledas, Be, 45 L. J., Bky., 
54 J 10 L. Ch., 635 ; 23 W. E. 843 : 33 L. T., 

K a, 112. 

2. The doctrine of Waring, Bxj) (19 Ves. 345), 

established a special mode for the payment of 
creditois, applicable to the administiation of 
the estate m the bankiuptcy, but not to the 
administiation of the trust in equity. Laucoch 
Y. Johnson, 6 Hare 199; 16 L. J., H. S.,‘ Oh., 
350 ; 11 Jur. 688. ’ 

3. The doctrine of Waring, (19 Ves. 
345), does not apply to a case wheio the bills 
drawn by one of the insolvent firms on the 
other have not been accepted, nor in any other 
epe in which the holder of the bills has no 
right of double proof against the two firms. 
Vaughan v. HallUag, 9 L. R., Ch., 561 , 22 
W. T. 386 ; 30 L. T., *N. S , 741. Eeveising 22 
W. E. 503 ; 30 L, T., N. S., 249. 

4. The principle laid down in Waring, Pxjh 
(19 Ves, 345), only applies where specific secu- 
rities are deposited to secure specific bills, and 
not to the case of a deposit of securities to 
answer a general credit. Zem, JSxjp., Wew 
Zealand BanUng Cor’poration, Be, 17 W. E. 
566 ? 20 h. %, K S., 296 ; 7 L. R , Eq., 449. 

5. Waring, Bxp, (19 Ves. 345), distinguished 
in ZamUon, lAndsay, Be, 32 L. T , N. S., 
380 ; 23 W. R. 662 ; 10 L. E., Ch., 405 ; 44 L. J., 
Bky,, 81. Affirming S. C. mm Greener, Bxp., 
Mndsay, Be, 32 L. T., H. S„ 205 ; and in Kew 
Zealand Banking Corporation, Be,Zevi,Bxj),, 7 
L. B., Eq., 449 ; 17 W. R. 566 ; 20 L. T., N. S., 
296; and in General Bolling Stock Co,, Be, 
Alliance Bank, Bxp.,Yh, B., Ch., 423 ; 38 L. J., 
CM, 714; 17 W, R. 631 ; 20 L. T., K S., 685. 

6. Waring, Bxp. (19 Ves. 345; 2 Rose 182; 
2 Gr. & J. 404). Of course, we know perfectly 
well that, upon the principle of Waring, Bxp,, 
if both the ^awer and the acceptor of the bills 
under those circumstances become bankrupt, 
then the holders of the bills are entitled to stand 
upon what is called the equity of the drawer 
with reference to any security which may Wve 
passed between the other parties to the trans- 
action. But it has always been most carefully 
said that that right is not a right founded on 
contract ; it does not spring out of the contract, 
but it springs out of the necessities connected 
with the administration of the two insolvent 
estates. Per Lord Cairns, in Bernier v. /oM- 
ston, 5 L. R„ H. L., tm, 174; 40 L. X, CM, 730; 
24 li. T. 542, 

We know very 'well that the doctrine of 
Wcering, Bmp,, will raise that equity wtere it is 
necessary to be raised^ in consequence of a 
; double insolvency, or an ihsOlvoncy of both 
sides, in order that the one whose estate is 


'■tiff ^ 


being administered in bankruptcy may not 
be injured by another bankrupt from getting 
the benefit of the securities, whilst at the 
same time it cannot discharge tbe obligation 
it has incurred to pay the bills. But it is only 
in that case that the holders of bills or securities 
of this description have ever been held to be 
entitled to such an equity as is here asserted. 
Per Lord Hathexley, C„ 5 L. R., H.L., pp. 168, 
169. 

7 Waring, Bxp, (19 Ves. 345), explained in 
Po7i>les V. Hargreaves (3 De G-. M. & G. 430 : 
23 L, J., Ch., 1, 17 Jur. 1083). Kow, we know 
what was said in Waring, JZxp,, but how far 
that has been acted upon must be gathered 
fiom the subsequent authorities. One cannot 
say with certainty that they are uniform ; we 
believe that doubts have been expressed as to 
the extent of the doctrine, but the case of 
Pomles V. Hargreaves is an authority directly 
in J" oint, and shows that the bank is entitled 
to file a bill, and to have the security applied 
in the manner I have mentioned. Per Cleasby, 
B., m the case of Ireland {Bank of) v. Penny, 
41 L. J., Exch., 9 ; 7 L. R., Exch„ 14 ; 25 L. T, 
845; 20 W, R. .300. 

8. Waging, JSxp, (19 Ves. 344), the principle 
established in, is not to be restricted to cases 
of judicial insolvency Powles v. Hargreaves, 

3 De a M. k G, 430 ; 17 Jur. 1083 : 23 L. J., 
Ch., 1. 

9. Waring, JSxp. (19 Ves. 345 ; 2 Rose 1&2). 

The rule of the English bankruptcy system 
fixed by this case, and as extended in subse- 
quent cases, has not been adopted in Scotland, 
and is inconsistent with Scotch bankruptcy 
law. Boyal Bank of Scotland v. Commercial 
Bank of Scotland, 7 L. R., App. Gas. (So,), 366 ; 
47 L. T. 360; 31 W. R. 49. ^ » 

SemUe, assuming that the positive rule of 
administration which has been accepted as 
the law in England since the rule in Waring, 
Bxp,, was made, must be understood in accord- 
ance with the detennination in PemUs v. Har* 
greaves (3 De M. k G. 453), still so far as it 
IS a positive rale, and not the necessary result 
of equitable principles, it cannot be held to he 
of force in Scotland, merely because it is so in 
England. i&. 

The reasons assigned by Lord Cranworth in 
Poivles V. Hargreaves (3 De M. k G. 453), to 
justify the extension of Waring, Bxp,, to the 
case of ^ a deficient security are unsatisfactory 
if applied to such a contract as this, and 
appear to overlook the fact that, when the 
whole benefit of a deficient security is given 
to the billholder, the estate of the bankrupt 
acceptor may lose some part of the indemnity 
to which, by the contract, he is entitled. Ik, 

10. Warrant Pkmnce Co*s case, Joint Mock 
Bisemnt Co., Be (5 L, R,, Ch., 86 ; 39 L. J.* CM, 
122; 21 L, T, 626; 18 W. B. 102), and $. 0., 
No. 2 (5 L. B., Ch., 88; 39 L. X, Ch.. 185; 18 


W. E. 102), distinguished in Mndlag^ 


Collie, Be, 17 L, E., Oh. D., 834; 50 
696; 45 L. T. 61; 29W.B.86X 
11. Wmrant Fimance 00., Aj?., Xtm 
Works Co,, Me (18 W. B* 154), followed In 
Mhhm Vale Contrdet C&pgraMm, Me, 


38 V. 15. 222 ; 6 L, E., Ob, 112'5 88 t. J., Ch, 


B6S. 


12. S’ctm ^ 

of thb dooiree Sp thi^ oa# wptea in 


V. SaM, 4 Oe <3-. M. & &. 6® ; 1 3m., 
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4W; 24 L. J., Oh„ 562; 2 W. B. 578; 2 
Eq- Eep 798. 

1. Wa/rnnier v. Warren^ er (2 Cl. & E. 488) 
followed in Hamy v. Famie, 8 L. B, App. 
Oas., 43; 52 L. J, R, 33; 48 L. T. 273; 31 
W. E. 433 Affirming 6 L. R , R B., 35 ; 50 
L J., R, 17; 43 L T. 737; 29 W. R. 409. 

2. Wm'fington, Exf. (3 Be G. M & G. 159; 
22 L* J., Bky., 90), oveiruled. Langion v, 
Jla/ynes^ 1 H. & N. 366 ; 25 L. I., Esch,, 319 

3. WmYimjton^ Exp. (3 De G. M. k G. 159), 
followed in Tliomm v. Coopm\ 18 Jar. 688 ; 
2 Eq. Eep. 1185. 

4. Warner v. WUlington (3 Brew 523 ; 
26 Xt. J., Ch„ 662) confirmed by Smith v, Neale^ 
2 G. B„ K. S., 67 ; 26 L. J., 0. R, 143. 

5. Wttterer v. Waierer (15 L. B., Eq., 402) 
observed on and distinguished in Murtagli v. 
Costello^ 7 L. R., Ir., 428. 

6. Waterton v. Croft (5 Sim. 502 ; 4 L. J., 
N. S., Oh., 7, considered in Wigley v. 

1 Beat. 349 ; 8 L. J., N. S., Ch., 103. 

7. Watlien v. (4 Madd. 325), its 

authority impugned in CoU v. Willardy 25 
Beav. 568. 

8. W(iUo% Be (19 L. E., Ch. B., 384), con- 
sidered in Bay^ Be., 47 L. T. 500. 

9. Watson V. Boto (18 L. B„ Bq., 680; 43 
li. Ch., 664 ; 22 W. R, 793) not followed in 
BmUh V. Bale, IS B. E., Ch. B„ 616 ; 50 L. J., 
Ch., 362 ; 44 B. l\ 460 ; 29 W. E. 330. 

10. Watson v. Bom (43 B. J., Ch., 664 ; 18 
B. E., Eq., 680 ; 42 W. E. 793) not followed in 
MoBmmh v. CromMe, 25 B. E., Ch, B., 175 ; 53 
B. J., Ch., 24 ; 49 L. T. 499 ; 32 W. E. 115. 

11. Waifs V. BulUs (1 P. W. 60) controverted. 
Coring v. Fash, 3 Atk. 189. 

12. 'Watts V. Porter (3 El. & Bl. 743; 23 
B. J., Q. B., 345) observed upon in JBeacmi v. 
Oxford (Zord), Oxford (Zady), Exp., 2 Jur., 
N. S., 121 ; 25 L. J., Ch., 299. 

13. v. Porter (3 El. & Bl. 743) ob- 
served upon in Ainderky v. Jervis, 22 Bcav, 
1 ; 2 Jur., N. S , 602 ; 25 L. J., Ch , 538. 

14. Wafts Y. Martm (4Bro. 0, C. 113} disap- 
proved of by Vico-Chancc41or, in Qoodall v. 
Pichford, 6 Sim. 379 ; 3 L. J., 1^. S , Oh , 23. 

15. Settlement, Be (9 Hare 106), 
overruled in Smith v. Smith, 18 Jur. 1047; 3 
Brew. 72; 3 W. R. 95 ; 24 B. J., Ch., 229; 3 
Eq. Rep 126. 

16. Settiemenf, Be (9 Hare 106), so 
far as this case decides that an order under 
the 10th section of the Trustee Act 1850, to 
vest the trust in continuing new trustees, 
would sever the joint tenancy, is overruled 
by Bnie {Marquis), Me, Johns. 15; 6 Jur., 
N. S., 487; 33 L. T. 178. 

17. Waugh v, Waddell (16 Bcav. 521) com- 
mented on in Thomas v. Cross (5 H. E. 148), 
10 Jur., H, a, 1163; 13 W. E. 166; 11 L. T., 
H. S., 430. 

18. ^ Waugh v. Waugh (2 Myl. k. K. 41). The 
case is directly in confiicfc with my opinion. 
In that case the testator gave a sum of money 
in the event of the death of his nephew John 

without leaving issue, to be equally 
divided amor^ all the brothers and sisters of 
it* J . 1 . should be living at the time 
t death, and the children then living, M 


taken if living. The Master of the Bolls 
observed, that it was plain that the words 
used in the first part of the bequest woiA 
comprise Eleanor Waugh, for she was the 
child of Alexander Waugh, a brother of John, 
who had died before John; but by the 
subsequent part of the gift, it was expressed 
that the children of a deceased brother of 
John were to take only the share which their 
parent would have taken if living, and the 
parent of Eleanor being dead at tbe date of 
the will could not share in the bequests, and 
therefore Eleanor look nothing, d take the 
liberty of not^ coiicurring in that reasoning, 
which I conceive is not sound for the solution 
of the case, and indeed Wm/gh v. Waugh has 
been considered as overruled, which in effect 
it vas in Tytherleigh v. Marlin (6 Sim. 329), 
in which case Shadwell, V.-Ch., observed, that 
the decision in Waugh v. Waugh might have 
been supported on the ground of the evident 
intention of the testator, and therefore that 
he did not consider that he was overruling 
that case. I think that the decision in Waugh 
V. Waugh has been commented on in such a 
manner that it is no longer to be considered 
as an authority. Per Kindersley, Y.-Ch., in 
Zoring v. Thomas, 1 Br. k Sm. 497, 521, 622 ; 
30 L. J., Ch,, 789, 795. 

19. Weall V. Bice (2 Buss, k M. 251) con- 
sidered in Mall v. Mill, 1 Con. &: B, 120 ; 1 Br, 
k War. 94 ; 4 Ir. Eq. E. 27. 

20. Well v. Bird (13 0. B. 841 ; 31 L. J., 
C. P., 335) followed Bryant v, Zefener, 48 
B. J., Ch., 380; 27 W. E. 592; 40 B. T. 679. 

21. Well V. Blreet Zondon 4* Portsmouth 
Bailway Co. (9 Hare 129 ; 1 Be G. M. & G. 
521) doubted in Eastern Counties Baihsay Co, 
V, Marshes, 5 H. L, Ca 331. 

22 Well V. Meroitt (3 Kay k J. 438) ex- 
plained The question in this case is whether 
the plaintiff, who is surety is released or not. 
It he is released, of course he is entitled to an 
injunction ; if he is not released his bill must 
be dismissed. Kow, the first and main 
authority relied upon on the part of the plain- 
tiff is Well V. Meroitt, I have only to say this 
as to the decision in Well v. Memitt, that it 
seems to me to proceed entirely upon this view 
of the transaction, that there had been a con- 
tract between the principal debtor and the 
principal creditor that a certain transaction 
should amount to payment and to extinguish- 
ment ; and that being so, it renders it 
unnecessary to allude to that case further, for 
it has no application to the present. Per 
Giffard, V.-Oh., in Green v. Wynn, 38 B. J., 
Ch., 76, 77, 78, and sec S. C. on appeal 38 L. J., 
Ch., 220, 222. 

23. The dicta of James and Cotton, L. JJ., 
in Welster v. British Empire Mutual Zife 
Assurance Eo, (15 L. E., Ch. D., 1G9) com- 
mented on in Cur tins v. Caledonian A'ine and 
Ufe Insurance Co., 19 B. E., Ch, B., 534; 51 
B. J., Ch., 80; 45 L, T. 662 ; 30 W. E. 125. 

24. Welster v. Cool (15 W. B. 140; 36 B. B, 
Ch., 763) (Sale of Eeversion) reversed, on 
appeal, 2 B. E., Ch., 542; 36 L. J., Ch,, 753; 
16 W. E 1001 ; 16 B. T., K. S., 82. But con- * 
trary to Croft v. Graham, 2 Be G. & Sm, 165, 
and Tottenham v. Emmet, 14 W. E. 3. Wfbster 
V. lately came before the Master of the 

' Rolls, and was decided by hlTri cn. me'' plini' * ''' 
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•oases; but bis decision was afteiwards, on 
|.ppeal, OYeiTuled by Lord Chancellor Chelms- 
ford. Under the circumstances of the case, 
however, I should not be justified v^ere I to 
treat it as an authority for overruling the law, 
already so well settled. Per Scuait, V.-Ch., in 
V. €ook 18 L, T., N. S., 12, 13; 16 W. B. 
602, 603. 

1. JVfbster V. W/iem^iU (16 L. B., Ch. D., 
120 ; 49 L. J., Ch., 704 ; 42 L. T. 868 ; 28 
W. B. 951) not followed in Qmlter v. Heatley, 
23 L. B . Ch. U., 42 ; 48 L. T. 373 ; 31 W. B. 331. 

2. Wems V. Mmns (7 Sim. 546 ; 6 L. J., 

K. S., Ch., 16. And see S. C. 12 Sim. 6) over- 
ruled. Bwmn V. Weatlmhj, 10 Sim. 125 ; 10 

L. J., K, S., Ch., 190 ; 5 Jur, 384.. 

3. Weldon v. Bielis (in part) (10 L. R., 
Ch. B., 247; 48 L. J., Ch., 201 ; 39 L. T. 467; 
27 W. R. 639) considered in BicTts v. Yate,% 18 
L. B,, Ch. D., 76; 50 L. J., Cli., 809; 44 L. T. 
660. 

4. Weldon v. Blolis (39 L. T., H. S., 647 ; 10 
L. B., Ch. B., 247; 48 L. J., Oh., 201 ; 27 
W. R. 639) followed in Cootev. Judd, 23 L. B., 
Ch. B., 727 ; 48 L. T, 205 ; 81 W. B. 423. 

6, Wellesley v. Wellesley (16 Sim. 59). 
Qutere, whether this case ought to be followed. 
See Momingfon (Countess') v. Keane, 2 Be 
G.&J.292. 

6. Wensley, &p. (1 Be G. J. k S. 273 ; 11 
W» B. 241), overruled. Lord Westbury, C., 
did not^ wish to be held as agreeing with 
the decision in this case ; it would take a 
good deal of argument to comince him of the 
soundness of that decision. Per Lord West- 
bury, 0., in Potter, Mxj),, Barrow, Be, 13 W, R. 
182 ; 11 L, T., R S., 436 , 11 Jur., R S., 49 ; 34 
L. J., Bky., 46. 

7. Tres*25 of England <|* f^outh Wales Bis- 
Met BmJi, Be, Bale 4- Co., Exp. (11 L. B., Ch. 
B., 772), dissented from in Jlalletfs Estate, Be, 
Kmellull V. Hallett, 13 L. B., Ch. B., 696 ; 49 
L. J,, Oh., 416 ; 42 L. T. 421 ; 28 W. B. 732. 
Reversing 41 L. T. 186; 48 L. J , Ch., 734. 

8. Western Banlt, of Scotland v. Addie (1 
L. B., H. L. (Sc.), 146) discussed in Moulds- 
70orth V. Citg of Glcmow Banli, 5 L. B., App. 
Oas., 317; 42 L. T. 194 ; 28 W. B. 677. 

9. Jewell Tin Mming Co,, Be, Littlis 
ease (8 L. B., Gh. B., 806), distinguished in 
Collins V, Paddington ( Vestrg),^ L. B., Q. B. B,, 
368; 49 L. J., Q. B., 612; 42 L, P. 673; 28 
W, R. 688. 

10. IVasUmtlm, Be (6 B. & Ad. 817), followed 
in Kemp v. Ealk, 7 L. B., App. Oas., 673 ; 62 
L. J., Ch., 167 ; 47 L. T. 464; 31 W. B. 125. 

IL Wharton v. Zisle (3 Lev. 365), Lord 
Chancellor J. Holt, dictum of commented on 
in Smith v. Wyatt, 2 Atk. 364 ; 9 Mod. 336. 

12. Wheaie v. Mall (17 Ves, 80) distin- 
guished in Wise v. Piper, 13 L. B., Ch. B., 
848 ; 49 L. J., Ch., 611 ; 41 L. T. 794 ; 28 
W. E. 442. 

13. Wheatley v. Westminster Brynibo Coal 
mid Cohe Co. (9 L. B., Eq., 638 ; 39 L, J., Oh., 
176 ; 22 L. T. 7 ; 18 W. B. 162) not followed 
in Mmman v. Jaehsm, 42 L. P. 80 ; 28 W. R, 
337. Affirmed 42 L. P. 668 ; 28 W. B, 337. 

14. WhMldon V. Burr&ms (12 L. B., Oh. B., 
33 ; 48 L. X, Oh., 853 ; 41 L. P. 327; 28 W. E. 
196} explained and commented on in Allen v. 
Taylor, 16 L. X, Ch. B„ 366 ; 60 L. J., Oh., 
178 . 

. 16. Wheeldm v. Mwom (12 L. B., 0h» B., 



31) distinguished in Bussell v. Watts, 47 L, P 
246. 

16, Whetstone v Bewis (1 L. B., Oh. B., 99 ; 
45 L. J., Ch,, 49 ; 33 L. P. 601 ; 24 W. B. 93) 
not followed in QledhUl v. Munter, 14 L. B,, 
Ch. B., 492 ; 49 L, J., Oh., 333 : 42 L. P. 392 ; 
28W.E 530. 

17, Whitchurch v. Golding (2 P. W. 541) 
distinguished in Caton v. Coles, 1 L. R., Iq., 
581 ; 12 Jur., N. S., 205 ; 35 L. J., Oh., 836; 14 
L. T., R S., 51. 

18 White, Ex]). (2 Bea. & Oh. 334), com- 
mented on in Greenwood, Exp., Baillie, Be, 
3 Bea. & Ch. 398 ; 1 Mont. & A. 65 : 3 L. J., 
R b., Ch., 6, 24. 

39. White v. ChiUy (1 L. B., Eq.. 372; 35 
L. J., Ch.. 343) questioned in V, 

12 L. B., Ch. r . 152; 51 L. J., Gh., 129; 45 
L. T. 593 ; 30 W. Pv. 369. Affirming S. C. iwni. 
Mills V Jmnings, 13 L. B, Oh. D., 639; 49 
L. J , Ch., 209 42 L. P. 169 ; 28 W. B. 649 ; 47 
L. o Oh., 716: 26 W.B. 760. 

20. White V. Millaere (3 Y. & C., Exch., 697) 
followed in Jennings v. Jordan, 6 L. B., App 
Cas,, 698, and in Baxter v. Caiman, 19 L. B., 
Oh. B., 630; 51 L. J., Ch., 481; 46 L. P. 154; 
SOW, B. 484. 

21. Whitehead v. Whitehead (16 L, R., Eq.. 
528; 29 L. P., R S., 289). Phere Malins, 

V. -Ch., said, “ I think that a specific legacy is 
not within the Apportionment Act 1870.” In 
Pollock V. Pollock (44 L. J., Ch., 168; SO 
L. P., R S., 779; 18 L. E., Eq., 329; 22 

W. R. 726), Malins, V,-Ch., said, with regard 
to the report of the case of Whitehead v. 
Whitehead, he certainly did not intend to lay 
down the rule so broadly as there stated ; on 
the contrary, he did not think that, as a 
geneial rule, a specific bequest was not appor- 
tiouablo. 

22. Wkitdmfs Trade Mark, Be (29 W, B. 
235. n.), followed in Sykes' Trade Marks, Be, 
43 L. P. 626 ; 29 W. B. 235. 

23. Whiting to Loom.es (17 L. B , Ch. B., 30 ; 
50 L. J., Ch,, 463 ; 44 L. P. 721 ; 29 W. R. 435) 
distinguished in Birkleok Freehold Land 
Society, Exp., 24 L. B., Ch B., 119 ; 52 L. Jr, 
Ch , 777 ; 49 L. T. 265 ; 81 W. B. 716. 

24. Whifloek v. Waltham (1 Salk. 167) 
distinguished in Clyde (Biver) Trustees v. 
Bimemi, 17 Jur. 701. 

25. Whitmore, Exp., Warwwh, Me (3 Bea. 
365 ; 3 Mont. & A. 627), confirmed in Jaehon, 
Exp., Warwick, Be, 3 Bea. 651 ; Mont. & Ch. 
263, 271 ; 8 L. J., R S., Bky., 36. 

26. Whitmore v. Wakerley (3 H. & 0. 588 ; 
11 Jur., R S„ 182; 34 L. J., Exch., 83; 13 
W. R. 350 ; 11 L. T., R S., 683) commented on 
in Hartley V. Mare, 6 R B. 204 j 19 C. B., R S., 
85 ; 11 Jur., R S., 625 ; 34 L. X, Ch., 187 ; 13 
W.B. 777; 12 L. P., R S., ^24. 

27. Whitworth v Gaugaln (1 Ph. 728: 3 
Hate 416 ; 13 L. J.. H. S., Oh., 288 ; 16 id 433 ; 
8 Jur. 374 ; 10 id. 531) approved of in Abbott 
V. Btratfen, 3 X L. 603 ; 9 Ir. Eq. R. 233. 

28. Wiehenden v. Moysm (26 L. J., Ch., 162). 
It is possible that I may have used the 
pressions imputed to me in this case, at the 
same lime I think that they go much further 
than what I tntended to say ; if I said that 
nothing would warrant the vacating an enrol-^ 
meut short of mada fides^ t stated the practice 
too narrowly* Ref Oranwofth, 0. 

V, 3 Jur.* % 8., 398 1 26 X J*, Oht, m. 
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1. Wi0h6%s V. Tomslievid (1 Bn&s. & Mjl. 
S61) followed in Be, Birt v. Bmt, 22 
L. E., Oh, B., 604; 62 L. Ch., 397: 48 

E. T, 67 ; 31 W. B. S34. 

2. IFw?*, Bwj). (7 L. B,, Cb., 319), approved 
and followed in WwrA ot MaTTiB, Bxj},, W(XTd, 
Me, 20 L. E., Cli. D., 356 ; 61 L. J., Oh., 762 : 
47 L. E 106 ; 30 W. E. 660. Affirming 19 L. E., 
Oh. D., 356. 

3. WUie V. Gil)S07i (1 H. L. Ca. 605) 
explained in Beale v. Billmg, 13 Ir. Ob. E. 
250. 

4 case (6 Co, Eep. 17). Semlle, that 
the rale in this case, that » if A. devises his 
lands to B. and to his children or issues, and 
he hath not any issue at the time of the 
devise, the same is an estate tail,” is inapplic- 
able to personalty. Stokes v, lleo'on, 12 CL & 

F. 161. 

6. WiWs case (6 Co. Eep. 17), SemUe, the 
rule there laid down is inapplicable to bequests 
of personal estate, v. Stokes, 2 Dr. k 

War. 89; 1 Con. & L, 270; 4 Ir. Eq. E. 284. 
Eeversing 8 id, 163. 

6. Wild’s case (6 Co, Eep, 17) does not apply 
to personal estate. Per Lord Campbell, C., m 
Audsley v* Morn, 6 Jnr., N. S., 205, 206 : 1 Be 
a F. & J. 226 ; 29 L. J., Ch., 201 ; 8 W. E, 150 
^ 0 . Eep. 17). I think that 
Wild’s case does not apply here. The devise 
there, according to the report in 6 Eep. 17, 
was to Eowland Wild and Ms wife, and after 
their decease to tb eir children. Here the gift is 
to Amelia Eossiter, and her children, but if 
they should ^die without issue, then over, and 
this distinction seems to have been commented 
on in the case of Stokes v. Heron, 12 Cl. k F. 
183, at least according to Lord St. Leonards’ 
note of that case in his comments upon the 
decision of the House of Lords (page 236) ; 
but I have not been able to find any case, 
except that of Stokes v. Heron, where it has 
been laid down, or even stated obiter, that 
the rule in Wild’s case applied to personal 
estate, In the case of Stokes v. Heron, this 
point was not decided by the House of Lords, 
• although Lord Brougham expressed his opinion 
to that efeot strongly; he thought that the 
rule applied equally to personal estate as well 
as to real estate. But it should be observed, 
that it was not necessary Cor the decision in 
that case, and that the applicability of this 
rule to bequest of personalty has been disputed 
m a great variety of cases, such as HniaU v, 
Mlu, 2 Bro. C. G. 670, B%far v Bradford, 2 
Atk. 220, and Stone v. Mmle, 2 Sim. 490. 
Upon a leview of the whole of the cases upon 
this subject, I think that, setting aside some 
contradictory decisions, which it is not very 
easy to reconcile, the tendency of modern 
decisions has been, in cases like the present, 
to hold that, in personalty, the bequest gives 
an interest for life to the mother, with an 
mterest in remainder to the children. Per 
^^^dsley V, Ho^'n, 26 Beav, 
m 198; 28 1. J., Oh., 298; 4 Jnr., N. S., 

■ nm ease (6 Cto. Map. IT) 
id will Bot be applied where 
jld dejeat the .ineaifest ip. 



9. The rule WUd’s case (6 Co. Eep. ITl 
even if only a rule of construotion, is not now 
to be departed from, aifford v. Xoe, 5 L. IS, 

322 ; 28 W. E. 6,83. 

10. n^Ids.ease (6 Co. Eep. 17) observed 

upon m .S»_v. Xi/ng, lO H. L. Ca. 171 ; 7 
Jur., N. S., 112o ; SI L. J., Ch., 470 ; 10 W E 

%% ’ la %■’ V S. C. 

k G. 633 6 W. E. 64 ; 2 Jur., N. S . 1243-..2 
Kay ^ J, 669 ; 4 W. E. 657. ’ ’ 

11. Wilkes, Bxjp. (5 Be G. M. & G. 418). It 
may be right also to add, that the case of 
Wilkes, Bxjg., seems to me to have been pushed 
in the argument in Irving v. 0ray, 3 H. h! 
84, far beyond not only wbat was intended! 
but what was expressed. The judgment of 
the Court, however, takes a more correct view 
of the case. All that was meant to be said in 
it was, that the property must be devoted to 
the creditors, not that it must be assigned in 
trust for them. Per Turner, L. J., in Calvert, 
Bxp, 3 Bo G. k J. 95, 112. 

12. Wilkim V. Bry (1 Meriv. 244) con- 
sidered in Buxton, Bxp,, Muller, Me, 15 L. B., 
Ch. B., 289 ; 43 L. T. 183 ; 29 W. E. 28. 

^ 13. Wilkins v. Hogg (3 Giff. 116) followed 
in Bass v. Bimdas, 43 L. T. 665 ; 29 W. E. 332. 

^ 14. Wilks T. JDaris (3 Meriv. 607) followed 
m Viekers v. Vickers, 4 L. E., Bq., 629 : 36 
L. J,, Ch., 946. 

15. WUlan, Me (9 W. E. 689), not followed 
by the Master of the Bolls, in Me lones, 22 
W. E, 837. 

16. V. Watson (8 L. B., Ch., 473 ; 

W. B. 

350) distinguished in Biermt v. Toma, 14 
L E., Ch. B., 200; 42 L. T, 710; 28 W. B. 
845, 

f'^lWord V. Watson (14 L. E., Eq., 672 ; 

1? P' ^ ? ?TT *’ 1^* S2), 

dicta of Wickens, V.-Ch., dissented from in 
llmseU V Mussel!, 14 L. E., Oh. B 471 • 49 
L. J.,Ch.,268; 42 L. T. 112. ’ ^ 

18. Williams, Bxp,, Thompson, Me (7 L. E.. 

37L. T. 764; 

26 W. E, 274), observed upon in JaeJmn, Bxp , 
Bowes, Me, 14 L. E., Ch. B., 725 ; 43 L. T. 272 ‘ 
29W. B. 253. ’ 

19. Williams, Exp,, Thompson, Me(7L.K, 

““““ented on in Voisey, Mji., 
Xnxgkt, Be, 21 L. E., Oh. D., 442; 47 L. T 
3«2; 31 W B. 19; 62 L. J., Ch.. 121. 

T S-.011.D., 188; .38 

L. T. 475), distinguished in Mudm v, Cheat 
BrUam M^ual lAfe Assttrmee Society, 17 
L. E., Ch. D., 600 ; 44 L. T. 688. 

21. _ ■miimti V. Baxjley (1 E. B., H. L., 200) 
cxp^ined ^d commented on in Mower v. 
Sadler, 10 L. E,, Q. B. D., 672. 

A-istoi MaHm Iftsaranae 
Co. (S9 L. S., Ch., 604) not followed in Wesieni 
aiid Bra!!d%m Telegraph Co. v. BiUy, 42 L. T. 
821. 

V. Cooie (4 CifE, 343) dis- 
tinguxshedin Trusts, Me, 23 L, E., Ch. 

B., lol. 

24. WilUam V. Bavis (2 8im. 461) 
Cottenham, in his judgment, in 

&mml (1 Cr. & Eh. 161) does not 
faith to the correctness of the d 

I f hi ^ ilfi f I I 

ihil 






tfli- 









.JiL- Ml 


APPENDIX, 


8365 


WiUlrmis V. Garner (10 L. B», Ch., 204 ; 
44 L. J., (Jh., 145; 32 L. T. 414; 23 W. K. 
^9) approved in Pitt v. Jones, 5 t. K., App. 
Pas., 651 ; 49 L. J., Ch., 795; 43 P. T. 383; 29 
W. K. 33 

2. Williams v. Millington (1 H. BL 81) 
approved in Parnsv. Artbigstall, 49 L. 3., Ch., 
609 ; 42 L. T. 507 ; 29 W. R. 137. 

3. Williams v. (13 Sim. 597 ; 13 B. J., 
Cli,, 105) said to be oveiruled by JBowlter v. 
Bull, 1 Sim., H. S., 29 ; 20 L. J., Ch., 47, but 
adopted and acted on in Farelirothee v. Wode- 
house, 23«eav. 18; 2 Jur., N. S., 1178; 2G 
Tj, J., Ch., 81; but decree in the latter cose 
sli£>htly varied on appeal. See 26 B. J., Ch., 
240, 

4. WllUmis v. Owen (13 Sim. 597), which 
is a case about which I desire to say as little 
as may be, has a ver}’- remote application to 
this case, it* it has any. It would, in my 
opinion, as I road it at present, be at \arianoe 
entirely with the princixile of IlojJtin^on v. 
Molt, 9 H. B, Ca. 514. ... I should find it 
difficult, if it were necessary, to reconcile 
Willimis V. Owen with that universal principle 
in the law of suretyship, that the surety is 
entitled to the benefit of any security which 
the secured creditor may hold. It is true that 
the surety there had not been a party to the 
transaction, I cannot conceive that that makes 
any difference if the law be, as I take it to be, 
that a surety is entitled to the benefit of any 
security held by the moitgagee in the transac- 
tion in respect of which the surety inouis an 
obligation. Per Bacon, V.-Ch., in Bawson 
WhiteJtaven {Banli), 4 B. R., Ch. D., 6.39, 
649, 650 ; 36 B. T., N. S , 310, 312 ; 46 B. J., 
Oh., 545 ; 25 W. R. 582. But see 8. C. re- 
versed on appeal; 6 B. R., Ch. D., 218; 46 
B. J., Oh., 884 ; 26 W. R. 34; 37 B. T., N. 8,, 
64. 

5. V, Ome7h (13 L. J., Oh., 105 ; 13 
Sim. 597) not follovred in Forhes v, Jaahson, 
19 B. R., Ch. D., 615 ; 61 B. J., Ch., 691 ; 30 
W. R. 652; 48 B. T. 722. 

6. Williims v. Tcfde (6 Hare 239) followed 


Hut the effect of the grant was to incorporate 
the inhabitants for the purpose of enalHiig 
them to exorcise the lights. That is all 
WiUlngale v. Maitland decided. Per Jessel, 

M. R., in Chiltons, London Corpomtimi, 7 B. R,, 
Ch. D., 735, 741 ; 38 L. T., K. 8., 498, 500 ; 47 
B. B, Ob.. 433 ; 26 W. R. 474. 

11. miUs V. Foam (2 Ball, k B. 225) 
questioned in Fltzpainlck v. Po7ver, 1 Hog. 24. 

12. V. PlaJiett (4 Beav, 208) dis- 
appio\ed of by Wood, V.-Ch., in Sander, Met 1 
B. R., Eq , 675. 

13. Waih V. Stone (1 Y. k J. 262) is 
questionable. See JBadow v. Barnett, 1 Y* & 
U. 164. 

-14. Willougltby v. Middleton (in part) (10 
W. R. 46U ; 2 John. & H, 344) not followed 
in Smith v. Liieas, 18 B. R., Ch. B., 531 ; 45 
B. T. 460 ; 30 W. R. 451. 

15. WillowfMy v. Jlidd^eton (in part) (2 
John. & H. 311) not followed in Smith v. 
Lucas, 18 L. ll , Ch. D., 531 ; 45 B. T. 460 ; 30 
W. R. 451. 

16. Wilson, Ftp. (11 Yes. 410), explained 
in Scholefield, v. Tempter, Johns. 165 ; 5 Jur,, 

N. 8 , 619, 621 ; 28 B. J., Ch., 452, 456. 

17. Wilson, Fxp,, Douglas, Me (7 B. R., Ch., 
490 ; 41 1.. J., Bky , 46 ; 26 B. T. 489 ; 20 W. II. 
564), approved in Banco de Portugal v. Waddell, 
5 B. R., App. Cas., 161 ; 49 B. J,, Bky., S3 ; 42 
B. T. 698 ; 28 W. R. 477, and followed in Me 
Pirn, 7 L. R., Ir., 45S. 

18. Wilson y.Athimwn (33 B. J., Ch., 676; 
11 B T. 220; 4 Be J. & S. 4.55) observed upon 
in Fmmins v. Be ad j or d, Johnson v. Fmmlns, 
13 B. R, Ch. B., 493 ; 49 B. J., Ch., 222; 42 
L. T. 45; 28W.B.531. 

19. Wilson V. Church (11 B. R., Ch. B., 576; 
48 B. J., Ch., 690 ; 41 L. T. 50 ; 27 W. R. 843) 
commented on in Otto v. Lvndford, 18 B. R., 
Ch. B., 394; 61 L. J., Oh., 102; 30 W. li. 
41S. 

20 Y Fden (11 Boav. 237) reversed 

I by Wilson v. Fden, 16 Beav. 153. 

1 21. Wtlson V. Ilrnt 0 L. R., Ch., 463; 35 

B. J., Ch., 569 ; 11 B. T. 499 ; 14 W. R. 748), 


in Soutnern v. Walluston, 22 B. J., Oh., 664; i dicta of Turner, B. J., cxi Gained and com-* 


16 Beav. 276 ; 1 W. E. 86. 

7. Williams V. Thorp (2 Bim. 257). The rule 
in this case recognised in Pott, Ilrp , Daintrg, 
Me, 12 B. J., H. S., Bkv., 33 ; 7 Jur. 195. 

8. Williams v. R (15 Yes. 419) 

considered and explained in Creaqh Blood, 3 
J. & B, 133 ; 8 Ir. Eq. R. OSS. * 

9. 'Winiams on Fwceutors (1604, 5th edit.) 

and BmiiVs M, L, (425, 4th edit,) It is laid 
down in these treatises If a man enters 
into a continuing guarantee and dies, his 
executor, It seems, is not liable upon it for 
advances made after the testator’s death, 
which operates as a revocation.” This state- 
ment is incorrect, as the authorities cited for 
it do not support it. Bradhury ^.Morgan, 31 
B. J.. Ixch., 462 ; 7 B. T., N. 8., 104. I 

10. WlUingale v. Maitland (3 B. R,, Eq., 
3|03). Being, therefore, driven to see what 
WliMngaie t. Maitimd decided— without 

‘ing for a moment to say that I can or 
should wish to overrule it, it being 
Iry my predecessor^ in the year 1866, 1 
t see what it did decide. How what it 
was this, that a Crown gi'ant to the 
of a palish to take certain profits 
e out of a royal manor was valiti ; and 
Yitl. 


mented on in Patman v. Ilarland, 17 B. R., 
Ch. B., 357; 50 L. J., Ch., G42 ; 44 B. T. 729 ; 
29 W. R. 707. 

22. Wilson v. Lloyd (16 B. B., Eq., 60 ; 42 
B. J., Ch., 599 ; 28 B. T. 331 ; 21 W. R. 507). In 
the case of Wilson v, Lloyd, the chief judge in 
bankruptcy held that a surety was discharged 
by the creditor voting in favour of accepting 
a composition fiom the principal debtor. 
There were, however, a great many points 
in that case, and we think that the difference 
between a composition by a voluntaiy deed 
or agreement and by composition under the 
Bankruptcy Act was not sufficiently con- 
bidered. On the other hand, in the case of 
Megrath v. Gray (9 B. R., C. P., 216), the 
Court of Common Picas appears to have come, 
after great consideration, to a directly con- 
trary conclusion. In that case, among the 
liabilities of the firm of Megrath and High- 
ton were two acceptances; the partnership 
between the tw^o was dissolved, Highton under- 
taking to pay all debts and to indemnify 
Megrath. Highton filed Ms petition under the 
Bankruptcy Act, and the Adelphi Bank, the 
I holders of the bills, voted in favour of the 
re.soiution, and it was held that they had not, 
' 64 
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by so doing, discharged Megrath. We entirely i 
agree in the decision of the Oourt of Common 
Pleas, and in the reasons they have given for 
it. We think that the dischaige of a debtor 
nndex a liquidation or a composition is really 
a discharge in bankruptcy by operation of 
law. Per James, L. J., in Jaeobs, Mssp. 

2S W. R. 251; 10 L. R., Oh., 211 ; 41 L. J., 
Bky., U ; 31 L. T. 745. 

1. Wilson V. Moo7*e (1 Myl. & K. 337) 
followed in Foxton v. Mmiclie^ter and Lwe^'- 
pool District JBmHng Co,^ 44 L. T. 406. 

2. Wilson V. Northampton oAid Banburij 
Junction Mailmay Co (9 R. B., Ch , 279) 
considered and distinguished in Todd v. 
Midland Great Western Raihoay Co,^ 9 L, E,, 
In, 86. 

3. WtUon V. NoTtlia7npton and Banhiry \ 
JuncUo 7 i Railway Co, (14 L R., Eq., 477 ; 27 | 
L. T. 507 ; 20 W. R. 438) explained and com- 
mented on in Wheeler V, Le Ma^wlmnt, 17 L. R., 
Ch. D., 675 ; 50 L. J., Oh., 793 ; 44 L. T. 62. 

4. Wilson V, Pea,ke (3 Jur., K. S, 155) 
distinguished in MnmeiTs Fstate, Re, Mmmett 

V, M^mmit (Ko, 2), 17 L. R., Oh. B., 942 ; 50 
B, J., Ch., 341 ; 44 B. T, 172 ; 29 W. R. 164, 

6, V. Wilson (1 Be G. k Sm. 152) is 

a very peculiar case, and I cannot conceive 
that the Yice- Chancellor oould have meant to 
decide, that an unattcsted will would put an 
heix-at-law to his election. But if the case 
really did go to that length, 1 should not 
follow it. Per Kindersley. T.-Ch., in Middle- 
brook V. Bromley, 9 Jur., K. S., 614, 615; 11 

W. R, 712. 

6, Wilson V. Wilson (5 H. L. Ca, 40; 23 
B. J., Ch , 697). This case does not alter the 
rule that husband and wife cannot eifectually 
contract tor a separation without the interven- 
tion of a third party. Hope v. Hope, 25 B. J,, 
Ch., 682 ; 26 L. J , Ch., 417 ; 3 Jui., N. S., 454 ; 
8 Be G M. & a 734. 

7, Wilson V. Wilson (28 L. J., Ch., 95; 4 
Jur , N. S , 1076) approx ed in Herbert v. 
WeUier, 15 B. R, Ch. B., 610; 49 B. J., Oh., 

. 620. 

8, WilscM, Re, Shaw, Re (1 L. R., Eq., 247 ; 
36 B. J., Oh., 243 ; 13 L T. 576 ; 11 W. R. 
161), approved in Goodmmi's Trusts, Re, 14 
B. R., Ch. B , 619 ; 49 B. J., Ch., 805 ; 43 B. T. 
14 ; 28 W. R, 902. 

9, Wilton V. Colvhh (3 Biew, 617). T am 
very glad to have this opportunity of correcting 
an impression as to what I said in WUtim v, 
Colmi, In Maelurcmi v, Dane (6 Jur., N. S., 
591), Stuart, V.-Ch, considered that I had 
expressed a doubt whether Blythe v. Granville 
(13 Sim. 190) was properly decided. Now, 
that was a case of reversionary interest, and 
Sir. B» Bhadwell held, that it came within the 
meaning of the covenant; and I had not the 
smallest idea of intimating that I felt the 
smallest dissatisfaction with that decision, 
and I am of opinion that a reversion which 
jpis into possession does come within the 

^ cdvtenant. The objection I made applies to 
one part of the judgment, in which he says, 
The covenant, therefore, plainly applies to 
I tp^ which the wile would become 

I I la 4^ mm m Ihe eoWirture took 

'! The cpvertute was the futurity re- 


ing, therefore, is, that though she was entitltd 
before coverture, yet after coverture she is 
become entitled during coverture, and there-* 
fore there is a change of condition ; and from* 
that I ventured most respectfully to dissent. 
And this appears from the report of Wilto7h v. 
CoMn (26 L. J., Ch , 850; see also 2 Jur., 
N. S., 867, 4 W. R. 769), in which it is clear 
that the only observation I made intimating 
any dissent related to that paiticular paitf' 
Per Kindersley, V.-Ch, in A/cher v. Felly, 

6 Jur., N. S., 814, 815. 

10. Form of order made in IFi^fo»v. Hill (2 
Be G. M. k G. 807) adopted in Ifaeann v, Bor- 
radalle, 17 L. T., N. S., 298 ; 16 W. R. 175 ; 37 
B. J., Ch., 124. 

11. IMltCiire v. Rabbits (14 Bim. 76). The 
only doubt I have felt arises from the decision 
in Wiltshhw v. Rabbits But in Foster v. 
Blackstone (1 M. k K. 297) the House of 
Bords decided that money to he produced by 
the sale of land is within the doctrine of 
notice. WiltsMre v. Rabbits cannot easily be 
reconciled with Foster v Blackstone. Per 
Stuart, V.-Ch., in Comolidated Investment 4^ 
Insurance Co. v. Riley, 1 Gifi. 371, 375, 376. 

12. Wmelmster {Bishop') -v. Mid -Hants Rail- 
way Co. (17 L. T., N. S , 161 ; 5 L. R., Eq., IT ; 

37 B. J., Oh., 64) followed in Dr ax v. Sooner set 
and Dorset Railway Co,, 19 B. T., N. S., 620 ; 

38 L. J., Ch., 232. 

13. Winder, Bxp., Wi'^^tanley, Re (1 B. B., 
Ch. B„ 290 ; 45 L. J., Bky., 14 ; 33 B. T., N. H., 
615, affirmed, nom. Shee^i, Fxp., 45 B. J., 
Bky., 89 ; 1 B. R., Ch. B., 560 ; 24 W. R. 685 ; 
3 4 L. T., N. S 48. Explained and commented 
on in Dann, or Thorpe, Rxp , Parker, Re, 17 
B. R., Ch B., 26 ; 44 L. T. 760 ; 29 W. R. 
771. 

14 Wbidham v. Graham (1 Russ. 331) 
seems to be a case which was decided the 
other way ; but I think, upon examining that 
case, that the distinction taken by Mr. Jesbci 
is a correct one, and that Wmdham v. Graham 
does not affect the rule at all. I repeat again 
that it has always been a contest between the 
two rules of the vesting of the estate and the 
period when the class is to be ascertained. In 
Windham v. Graham there were two funds, 
4,000^. and 6,0001; and the Master of the 
Rolls (Lord Giffioid) determined that with 
respect to one of those sums there could be 
no question, because the words of the settle- 
ment were distinct and positive that it should 
become a vested interest on birth and treated 
specially. Lord Gifford considered that this 
indication of what was to be done with respect 
to the sum of 4,000Z. was a due to show what 
the intention was with respect to the 6,000^., 
and that they must both go in the same vay. 
Therefore he determined that the rule of 
vesting applied in that case, and not the 
period of distribution. Of course it is ad- 
, mitted, in all these cases, that the settlor or 
the testator, whichever it is, can fix the time 
if he pleases, and give directions exactly as he 
likes ; and any directions given by him will 
control the rule of law upon the subject. It 
is, therefore, realy a question of intentiont 
In Windkmt v, Grdkmt Lord Gifford doten* 
mined that the intention wns shown by ^thb 
words which were used in the direction for 
me vesting of the property. In ih 
: ^ttdnk that the intention to he gathO 
« I H t! J n m' ^ ^ ^ I ^ * 
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th# settlement is the other way. I think that 
the rule of construction is the same whether 
in a will or a settlement. I do not think 
there is any difference. I admit theie mi^ht 
be some distinction if it were an executoiy 
settlement, as in the singular case which Mr. 
Hall referred to, in which articles of settlement 
were executed on the same day ; but there is 
no question of that sort upon the present 
^ o4!casion. Per Lord Romilly, Bailey, Be, 21 
L. T , N. S., 195, 196, 197 ; 39 L, J., Ch., 388 : 
18 W. R. 481 ; 9 L. R., Fq , 491. 

1. WinUr v. Mo man (6 Ir. Eq. R. 479) 
ovei ruled in Sweeny v. Fleming, 14 Ir. Ch. R. 

2. Wintom v. Clifton (3 Jur., N. S., 74) 
followed in Ustielie v. Petprs, 4 Kay & J. 437 : 

4 Jur., N. S., 1271, 

3. Withy V. Manqles (10 Ch, &: F. 215 ; 10 
L, J., Ch., 391). To entitle the next of kin 
according to the Statute of Distributions there 
must, in order to take the case out of the 
authority of this case, be an express reference 
to the statute, and not one ■which has to be 
spelt out of the lyords of the will, PTalton v. 
Foster, 3 L. E., Ch., 505 ; 37 L. J., Ch., 547 ; 

18 L. T., K. S., 623 ; 16 W. R. 683. 

4. Wolfe V. PlnMay (6 Hare 66) disap- 
proved of in Crossley v. City of Glasgow Life 
Assnranee Co„ 4 L. R., Ch. D., 421 1*46 L. J., 
Ch., 65 ; 36 L. T. 285 ; 25 W. B. 264. 

6. WoUey v. Jenkins (23 Beav. 53 ; 26 L. J., 
Ch., 379 J 3 Jur., H. S., 321) discussed in Vine 
V. JRaleigh, 24 L. R., Ch. D.,238 : 49 L. T. 440 : 
31 W. R. 855. 

6. Woherkawpion and Walsall Bailway 
Co, y. London and Fortli^Westeim Balhmi/ Co. 
(16 L. R., Eq., 433) considered in Donnell v, 
Bmnett, 22 L. R., Ch. D., 835 ; 52 L. J., Gh., 
411; 48L,T. 68; 31 W. R. 316. 

7. Womersley v. Ohurek (17 L. T. 190) 
explained in Ballard v. Tomlinson, 26 L. R., 
Ch. D., 194 ; 50 L. T. 230 ; 32 W. R 589. 

8. Wood^ Bxp, (1 Rose 298), oveiruled by 
Bowe, FJxp., 2 Rose 339. 

9. Wood, Mxp. (1 M. D, & De G. 92), over- 
ruled by Steward v. Greaves, 10 M. & W. 711 ; 
and Davison v. Farmer, 6 Exch, 242, 

10. Wood, Bxp (4 De G. M & G. 875), ap- 
proved and followed in Ward or Harris, Fxp., 
Ward, Be, 20 L. R., Ch. D., 356 ; 51 L. J., Ch., 
752; 47 L. T. 106; 30 W. B. 560. Affirming 

19 L. R., Ch. D., 356. 

11. Wood, Be (3 Myl. & C. 266 ; 7 L. J., Ch , 
144), overruled in Blewitt, Be, 6 De G, BI. &; G. 
187 ; 12 Jur., S., 217 ; 25 L. J., Ch., 393. 

12. Wood V, Patteson (10 Beav, 641) ex- 
plained and distinguished in Pltzpatriek v. 
Wming, 11 L. R., Ir., 35. 

13. Wood v. Suteliffe (12 Sim., K. S., 173) 
commented upon in Att.-Gen, v. Bradford 
Carnal Co,^ 15 L. T., B, S., 9. 

14. Wood V. Woad. (9 L. R., Exch , 190 ; 43 
L. J., Exch., 190 ; 30 L. T. 815 ; 22 W. B. 709) 
distinguished in Bnssell v. Bussell, 14 L. R., 
Oh. D., 471 ; 49 L. J., Oh., 268 ; 42 L. T., 3 12. 

35, The rule in yVo&deoek v* Dorset (Dnh) 
(3 Bro. 0, C. 569) is an artificial rule, and ought 
not to be extended. It is founded off an 
implied agreement that the children of a child 
^ dying in the lifetime of his parents should be 
^ provided for. Jeyes v. Bmme, 33 W N. S., 
* , 189 ; 23 W. B., 7C4; 4i J.. Ch., 70S ; 10 

I ‘ |1, B., Oh., BS5. BeTersfag 28 W, H. 74?. 

’ k i 


IG, Woodffaie v. Unmln (4 Sim. 129) not 
lecoiicilalJe with Aimes v. SMllern (14 Sim. 
42 H), or, as it appeal =} to me, with the general 
cunent of authorities. Per Wood, V -Ch., ICen- 
worthy v. Ward, 11 Hare 198, 199; 17 Jnr. 
1047 ; 1 W. R. 493; 1 Eq. Rep. 389. 

17. Woolridge v. Woolridqe (28 L. J., Ch., 
689 ; 33 L. T., B. S , 254 ; Johns. 63) distin- 
guished in White V. White, White, Be, 22 Jj.R,, 
Ch. D., 555 ; 52 L. J , Ch , 232 ; 48 L. T. 151 ; 
31 W. R 451, 

IS Woolsfenei'oft v. Woohfeneroft (2 Giff. 
192; 6 Jur, K. S., 866, 29 L. J., Gh., 511; 8 
W. R 405 ; 2 L. T., N. S., 526. Reversed on 
appeal, 6 Jur., N. S., 1170; 9 W. R. 42 ; 3 L. T., 

; N. S., 38S. See 6 Jur, K. S., Part 2, 447; 
2 De G F. & J 350; 30 L. J, Ch , 22), and 
Fno Tatham (32 L. J., Ch , 311), were two 
decisions of equal authority, and it was his 
business to leconc lie them if he could, Pern- 
hoke V. Friend (1 John. & H. 132) gave him 
the opportunity. A diiection to pay out of 
personal estate pointed out a particular fund 
out of which debts were to bo paid; there 
'was none such heie, and he must follow Wool- 
sfencroft v. WooUteneroft, and hold that there 
was no signification of a contrary intention 
within the meaning of the Act 17 & 18 Viet, 
c, 113. But as between the two properties 
included in the mmtgage securites, he thought 
that the lesidnary devise must bear the burden 
of the debt in exoneration of that specifically 
devised, for the fact of making a specific de- 
•\ise signified a contiary intention Per Lord 
Romill-y, M. R., in Brow7m7i v. La7wanc€, 37 
L. J., Ch., 351, 853. 

19 Wootto7t\s Bstafe, Be (1 L. R,, Eq., 589 ; 
35 L J., Ch., 305), followed in WUlm^ Estate, 
Be. 16 L. R., Gh. D., 597 ; 50 L. J., Ch., 199. 

20. Wormald v. Maitla7id (35 L. J„ Ch., 69) 
questioned in the Agia Bankv. Barry, 7 L. R., 
H.L,135. 

21. Worrall v JoJmson (2 Jac. & Walk. 214) 
overiulcd by Bozon v. Bolland, 4-Myl..& C. 
354 ; 9 L. J., K. S , Ch., 123 ; 4 Jur. 763 ; 3 id. 
884. 

22. Wmi:ham v. Pe7nherfon (1 De G. & Sm*« 
641) dissented fiom. Blahns, V -Ch , said that 
he considered the interpretation of the Act 
18 & 19 Viet, c, 43, Infants Settlement Act, 
given by Mr. Pearson to be the correct one, 
and that no jurisdiction was given by it to 
the^ Court to enteitain applications made 
against infants, or without their consent. 
The object of the Act was this ; seeing that 
infants under twenty-one were capable of 
contracting valid mariiagcs but were not 
capable of doing that which is incidental to 
marriage, settling their pioperty, the law gave 
them this power, subject to the sanction of 
the Court of Chanceiy, and with certain re- 
strictions, Then, had the Comt any juris- 
diction over this young lady, independently 
of that Act. He thought not; certainly 
Wwtham v. Pemlmton seemed to be in favour 
of the application on behalf of an Infant 
married woman without her consent ; but ho 
had been counsel in that case, and vras of 
opinion that Knight Bniee, V.-Oh., the judge 
who decided it, had boon induced by Ms 
strong sense of the husbamPs misconduet to 
go beyond the strict limits of the law; in 

the case was an instance of the i^oyerb, tbl^t 
hard cases mad® bad he mu$t denial 



therefore, to follow WorllK^fm y, Pem'bcTtmi, 
and as the present application seemed al- 
together misconceived and nnjnstifiable he 
shotild dismiss the petition with costs of 
all parties to be paid by the next Xriend. 
For Mallns, V.-Oh,. in Potter, Be, 17 W. IL 
MT, 348: 20 L. T„ N. a, 355; 7 L, B,, Eq., 
4o4. 

L WoTtlmifftoJi V. Jifyhs (44: L. J., 0. F., 
209 5 10 L. B,, Eq., 370) was not lollowed in 

Ummhen v, Green (44 L. J, Cb, COO), not 
reofincilaWe -with V. i'or>.terU\\ 6:8 
187; 32 L. J., Q. B., 3lai 
3. Wmihinston's Trade Marlt, He (14 L Tl , 
Ch. B., 8; 4.9 L, J., Oil., C46; 42 L. 0?. 663; 
38 W. H 747), obbeivert upon in MoVimmi's 
frmde Mfarh, Pe, 29 W. 11. :u. 

. ^- Wright V. Hdtan (18 Vos, 292) followed 
xh Jmm V. Tlwtim, 2 Sm. & G. 186 ; 18 3iu-. 
460. 


altogether overlooked the distinction betwwn 

a Dill 01 exchange and a promisssory note. They 
lay down what is contrary to the common ia<, 
without hearing argument on the point, and^ 
appaiently without thinking of the point at 
all, although they are overruling a decision of a 
couit of law on a point ot law. Per Willcs, J., 
in v. MThmn, 6 Jur., K. B., 17. 

16 Jafen v. Jae?^ (1 L. li, Ch,* 293: 
14 W. B, 618; 14 L. T., K. B , 162) has made 
it clear that the right of a person living in a 
tovnto protection fiom mteiference with his 

, , ,1 person 

The observation of the* 


light is not diifaent from the right a 

living in the country, T: 

Lord Chancellor in that case, that he was to 
reganl the possible uses to which the plaintiffs 
house might bo put, may be roconnled with 
tiie malt-house case (Mti^rtin v 0ohle, I Camp. 
320), by supposing that his lordship meant 
the uses of the house as it stands at the time 
of the complaint, and not if and when rebuilt 
for some o1 her and totjilly different purposes. 
Per Wood,T.-Oh., in Pe7htY. Amtion MaH CK 

fr h 827. 

16. Torli {Mmjor) v. PUlmigion (2 Atk. 302), 
Why ought a couit of equitv to interfere with 
the ordinary proceedings of a ciiminal court? 
I am not aw<iic that any such power exists. 
The point came before me in Sa%U v. jBf 0 mm 
go L. E., Ch., 64; 44 L. J., Ch., 1; 13 Oox 
0. 0, 30; 23 W. B. 60; 31 L. T. 403), where 
I declined to inter! ere with criminal proceed- 
ings or to follow Loid llardwioke^s doubtful 
decision in TotI> (Mmjor) v. Pllhwjtm^ My 
decision was apfiealed from, and the Lords 
Justices thought it a right de(3isioa. With the 
exception of that case bofoieLord Hardwicks^ 
there is no instance in which a court of equity 
has intciteied in ciiminal proceedings. I do 
not say that the Court might not interfere 
in a possible cise, but, as a general rule, it 
will not. Pei Jcssel, M. B.,in Perr v, Pre$t 07 t> 
(CoTjyoratwn), 6 L, E,, Ch. JD., 463, 467: 46 
L. J., Ch , 409 ; 26 W. E. 264. 

17. Yoioig V. Pm my (1 L. B., Ch. B., 277; 
45 L. J., Ch„ 142; 24 W, B. 110) not followed 
m Btigmid v, Stlyand, 19 L. B., Ch. I)., 460; 
61 L. J., Ch., 446 ; 80 W. E. 313, 

18. Toxnu/ V. TIassard (1 Jones & Lat. 4157) 
not consistent with PonqlUon v. Pouqhton. 






